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INTRODUCTION

JN THE Annual Report for the Anti-Trust Division, Assistant Attorney General Thurman Arnold discusses the conflict between the competitive ideal and the ideal of independent private business management
with centralized control. There he maintains that:
"We have . . . completely failed to develop the constructive possibilities of
anti-trust enforcement as a method of restoring conditions in which competition
could survive." 1

Mr. Arnold asserts that we are faced with two major problems: that
presented by combinations and that presented by the single large enterprise. The reasons for our failure to prevent combinations are claimed
to be both the inadequacy of judicial interpretation and the insufficiency
of personnel and money for enforcement.1" While Mr. Arnold focusses
attention chiefly on the latter circumstance, we shall examine the problem of judicial interpretation by investigating a possible change in the
fundamental postulates of judicial reasoning. In the writer's opinion,
the analysis of legal conceptions in the field of the anti-trust laws can
hardly be called too exhaustive. If it is true that the "existing technical terminology of our law is a haphazard confused affair, which ought
to be replaced by a better one", if the "lack of analysis and clear and
exact definitions is one of the reasons why the courts so often seem to
proceed on mere catchwords and phrases and misleading verbal analo*J.U.D., University of Freiburg, Germany (1919), Research Fellow, Harvard Law School
(1936-37), LL.B., Harvard Law School (1939); Former Member of the Cologne Bar;
Author: DER UNLAUTERE WETTBEWERB (1929, 2d ed. 1932), DAS DEUTSCHE KARTELLRECRT
(1934) , What is Unfair Competition? (1940) 28 GEORGETOWN LAW JOURNAL 585, and other
articles in legal and economic periodicals.
1
REP. Arr'Y GEN. (1938) 56.
1asee also Arnold, Antitrust Law Enforcement, Past and Future (1940) 7 Law and
Contemporary Problems 5.
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gies", 2 then to grope for a better "arrangement" of our anti-trust laws
should be worth the endeavor.
In attempting to solve the problem of monopoly and competition by
an economic rationale, the legal profession has to assume the apparently absurd role of arbiter over the struggles of ardently controversial
economists. Shall the lawyer really be expected to decide which of the
many approaches to the monopoly problem is sound? Shall he consider competition and monopoly as two separate forces, so that "all
phenomena to be explained are either competitive or monopolistic"; 3
or shall he think that "the mixture of ?he two forces is a chemical
process and not merely a matter of addition"? 3 " Under the theory of
"monopolistic competition", shall he emphasize the interdependence of
supply and demand curves where there are selling costs, and also the
factor of non-price competition in the discussion of differentiation of
the product; or shall he, from the aspect of the theory of "imperfect
competition" ,4 regard the degree of competition as being in inverse ratio
to the elasticity of the individual firm's demand curve; or shall he even
decide that these two approaches to the problem are complementary? 5
Shall he be influenced by the theory that perfect competition gives
the same price as perfect monopoly; or is it rather desirable to suggest
that "there does seem to be a certain Hegelian self-contradiction in the
idea of theoretically perfect competition at all" ?6 Or, to put the ques•
tions now somewhat more concretely, shall the lawyer try to criticize the
economic policy of the anti-trust laws, to decide whether they shall be
repealed, retained, or strengthened and, if so, whether this might be
done unconditionally or with some exceptions? Shall we retain the antitrust laws but permit more freedom of combination in certain industries
and would this greater freedom necessitate a certain degree of governmental supervision to protect the public interest? Shall we continue
in our efforts to make competition effective or shall we promote co•
operation between business units? Rightly has it been said7 that ques'Terry,
8
8

The Arrangement of the Law (1917) 17

CoL.

L. REV. 291, 292.
3.

CHAMBERLIN, THE THEORY OF MONOPOLISTIC COMPETITION ( 1933)

"Ibid.

'Ronmso::,;r, THE ECONOMICS OF IMPERFECT COMPETITION ( 1933).
0

McDi arm id,

CAL ECONOMY
6

KNIGHT, RisK, UNCERTAINTY AND PROFIT

op. cit. supra
7

Imperfect Condition and International Trade Theory

in ESSAYS IN Po1m·

(1938) 117.
(1921) 193, quoted by Professor CHA.MBERLIN,

note 3 , at 4.

TIPPETTS AND LIVERMORE, BUSINESS ORGANIZATION ANO CONTROL

(1932) 668 et seq.
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tions of this type involve a group of other underlying questions which
can be answered with as much difficulty, e.g., does monopoly force the
consumer to pay more for the products than if they had been produced
and marketed under competitive conditions? Or is the course of business fluctuations likely to be modified by collective monopolies and,
if so, to what extent? Or does this movement tend to misdirect capital
with the effect of dangerous or useless investments and capital accumulations? Or how is the effective pursuit of the policy of the trusts and
trade associations likely to influence the size and distribution of national
incomer the labor unions and wages, and international trade relations
and so, on and on?
Shall the lawyer, therefore, abstain from any economic deliberations
and content himself with a purely legal approach? True, there are
economists who think their task is merely to examine the functional
relations among certain processes under a variety of carefully specified
conditions; who purposely exclude the many factors which must necessarily be taken into account when we consider practical affairs; and
who, accordingly, refuse to dictate or advise policies, leaving this to the
several sister sciences of human behavior. To this view, Professor
Mitchell properly answered 8 that collaboration may take two courses.
First, representatives of different disciplines may each bring a contribution to the solution of his own problem, leaving to others the responsibility of fitting together the several contributions. Such a way is
congenial to those specialists who realize how likely they are to go
wrong when they wander beyond their familiar boundaries. But it
is impossible if they would ask themselves what group will be ready to
assume the difficult and responsible task of putting the results together
so far as they will fit. Therefore, Professor Mitchell suggests pursuit of
the second mode of collaboration involving "not merely following one
another's work but also making use of one another's approaches to our
own problems. It is a difficult course and beset by dangers; yet in so
far as we can pursue it each of us can make his work as a specialist more
interesting to himself, more valuable to his colleagues in other sciences,
and more effective in a common attack upon the problems we hope
to solve." 8'
In the field of legal philosophy, Dean Pound has said that
"perhaps the most significant advance in the modern science of law
"Mitchell, Intelligence and the Guidance of Economic Evolution in AUTHORITY
(1937) 4 et seq.
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is the change from the analytical to the functional attitude," 9 but that
does not mean that we have superseded the one point of view by the
other. On the contrary, the onesided tendency to the functional method
does not involve perfection in this respect and therefore Professor
Hohfeld 10 earnestly pleads that fundamental conceptions be analyzed
more clearly and their philosophical implications, their logical conclusions, developed more consistently. But on the other hand "no one
saw more clearly than he that while the analytical matter is an indispensable tool it is not an all-sufficient one for the lawyer." 11 "He emphasized over and over again," that "analytical work merely paves the
way for other branches of jurisprudence, and that without the aid of
the latter, satisfactory solutions of legal problems cannot be reached."na
To all of these Cardozo eventually refers when he sets up this fundamental analysis:
"The directive force of a principle may be exerted along the line of logical
progression; this I will call the rule of analogy or the method of philosophy ;
along the line of historical development; this I will call the method of evolution; along the line of the customs of the community; this I will call the
method of tradition; along the lines of justice, morals and social welfare,
the mores of the day; and this I will call the method of sociology." 12

This is clear enough to protect us from the error of supposing that
there is a hierarchy of methods. There is merely an order, a sequence
in the sense that we start with the method of philosophy or, since the
word philosophy is not used in any strict or formal sense, with the
method of analogy or logic, with the method, the essence of which "in
any event is the derivation of a consequence from a rule or a principle
or a precedent which, accepted as a datum, contains implicitly within
itself the germ of the conclusion." 13
We suggested that we start with this method and, to quote Cardozo,
again,
" We go forward with our logic, with our analogies, with our philosophies,
till we reach a certain point. At first, we have no trouble with the paths; they
follow the same lines. Then they begin to diverge, and we must take a choice
between them. History or custom or social utility or some compelling sentiment of justice or sometimes perhaps a semi-intuitive apprehension of the
"Pound, Administrative Application of Legal Standards (1919) 44 A. B . A. REP. 445, 449.
l<'IIOHFELD,
LEGAL ESSAYS
11

FUNDAMENTAL

CONCEPTIONS

APPLIED

IN

JUDICIAL

(1923).

Cook's Introduction to HoHFELD, op. cit. supra note 10, at 3.
CARI>ozo, THE NATURE OF THE JUDICIAL PROCESS (1922) 30.
"Id . at 49.
12
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AND OrlIER
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pervading spirit of our law, must come to the rescue of the anxious judge, and
tell him where to go." 14
A.

THE DEVELOPMENT AND PRESENT STATE OF LAW

The attitude of the courts toward patent license agreements is determined by two factors: the preponderantly economic approach to the
monopoly problem and the difficulties in mastering the relationship between the monopoly concept in general and the specific concept of the
patent monopoly. Let it not be thought that the failure to make a
logical and expedient solution has been due to a paucity of effort or
ability on the part of our judges and legislators. Though there is a
fundamental clash of policies and the circumstances surrounding this
conflict are varied we find the European treatment of this problem just
as unsatisfactory .15
"Id. at 43.
1
•1t is interesting to note the devious manner in which the major countries have
reached the Rule of Reason. Three different courses may be noted: (1) countries which at
the start of the combination movement in the latter half of the nineteenth century, had a
statute which forbade commercial combinations expressis verbis and then developed the
Rule of Reason by way of interpretation in order to mitigate the apparently rigid and
"unreasonable" prohibition of the statute, e.g., the United States where the Sherman Act,
26 STAT. 209 ( 1890), 15 U. S. C. § 1 ( 1934), was modified by Standard Oil Co. of N. J.
11. United States, 221 U. S. 1 (1911); United States v. American Tobacco Co ., 221 U. S.
106 (1911). (2) countries where the Rule of Reason was adopted in order to dilute a
statute which prohibited combinations generally but was interpreted to apply also to commercial combinations. This situation is similar to that in the United States-see (!)except that the statutes were not directed against monopolies expressis verbis but were
passed in times when no one anticipated the modern monopolies. E.g., France, where the
Chapeliers Act of 1791 and the Penal Code of 1810, art. 419, 420, prohibited coalitions
both of employers and workers but were modified by the courts through the development
of the Rule of Reason about 1880; in 1926 a statute recognized commercial combinations
as legal; and in 1935 compulsory cartels were introduced. In Belgium the legal development had been almost the same as in France. Austria shows at the beginning the Coalition Act of 1870: Law of April 7, 1870, 1870 REICHSGESETZBLAIT 72, art. 43, declaring
unenforceable any coalition of employers and workers. The common opinion of the necessity of commercial combinations was expressed not only in several legislative proposals but
also in a tacit approval of the cartel movement by the authorities and the courts.
(3) countries where, in the bee,inning, the Rule of Reason as evoked by the courts was
the only basis for legal , onsideration. E.g., England, where, under the old common law
rule of restraint of trade, a com·mercial combination was legal only if the restraint was not
unreasonable or against public policy. The Trade Union Acts, 1871, 34 & 35 Vrcr., c. 31;
Trade Union Act Amendment Act, 1876, 39 & 40 Vrcr. c. 22; Trade Disputes Act, 1906,
6 Eow. VII, c. 47; Trade Union Act, 1913, 2 & 3 GEO. V, c. 30; Trade Disputes & Trade
Unions Act, 1927, 17 & 18 GEO. V, c. 22, apply to both commercial and labor combinations
but pertain mainly to the problem of enforceability. Just as in America, a law intended
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The Rule of Reason

The purely economic approach to the monopoly problem as expressed
in the so-called Rule of Reason, is too familiar for broad exposition.
This rule may be epitomized as a juggling of two unknown quantities,
the one defined by the other: only those contracts and combinations
are in violation of the anti-trust laws which unreasonably and unduly
restrain trade; whereby the statutes are thus construed as though the
words " unreasonably" and "unduly" were therein incorporated. Unreasonably and unduly restraining, however, are those acts that bring
about the evils which the anti-trust laws were enacted to prevent.
Developed in the futile struggle of the Government against the rise
of capitalistic combinations, emerging in 1897 as the dissenting opinion
of a minority, 16 and "coming to majority" in 1911,17 the Rule of Reason
rested upon a logical error since the standard of legality was derived
from the general ideas of the common law rather than from the spirit
of the anti-trust laws. The law for the protection of the freedom of
to protect individual freedom was abortively transformed into a law to protect an
economic principle. In Germany the Supreme Court first held cartel agreements legal in
the Saxon Woodpulp case, Feb. 4, 1897, 38 Entscheidungen des Reichsgerichts in Zivilsachen 155, resting its decision upon exclusively economic reasoning : "When the prices
of the products of an industry fall to an unreasonably low level and the profitable operation of the industry is thereby endangered or made impossible, the resulting crisis is
detrimental not only to the individuals affected, but also to the national economy as a
whole, and it is, therefore, to the interest of society that prices should not be constant
at an unreasonably low level." The cartel statute of 1923 : Law of Nov. 2, 1923 , 1923
REICHSGESETZBLATT pt. 1, 1067, as well as the so-called emergency acts, subjected the activities of cartels to a new method of positive regulation and supervision imbued with the
same benevolent spirit as the decisions of the courts during the 25 years following the
Woodpulp case and recognizing a movement which had become too strong to be prohibited
or curbed. For a detailed statement of the German legal development see the writer's
testimony in the Hearings before the Temporary National Economic Committee on Cartels,
76th Cong., 1st Sess. (Jan. 16-20, 1940).
The United States is the only major country where the unfortunate domination of the
Rule of Reason has never been sanctioned by a statute modifying the original provisions
of the anti-trust laws. Curiously enough, some of the British Dominions followed the
United States rather than England, e.g., the Union of South Africa, Canada, Australia and
New Zealand.
16
United States v. Trans-Missouri Freight Ass'n, 166 U. S. 290 (1897) (dissenting opinion
by Mr. Justice White).
17
Eastern States Lumber Ass'n v . United States , 234 U. S. 600, 609 (1914); Nash v.
United States, 229 U . S. 373, 376 (1913); United States v . Union Pacific R . R., 226 U. S.
61 (1912); United States v. American Tobacco Co ., 221 U. S. 106 (1911); Standard Oil
Co . of N . J. v. United States, 221 U.S. 1 (1911).

1
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the individual was infused into the law designed to protect a principle,
the principle of "free competition". Despite the attempt of legislation
to set up more explicit standards of legality in the Clayton Act11• and
an administrative support of the judiciary in the Federal Trade Commission Act,1 7 b the future development was influenced by the Rule of
Reason rather than by the standards of the new statutes. Since the
climax of this development in the United States Steel case,1 8 the existence
of a monopoly is allowed, only the "abuses" of its monopolistic power
are illegal. Exclusively economic considerations decide the issue.
Since patent license agreements are so similar to loose combinations
it seems justifiable to ref er to the "trade association" cases. In their
dissenting opinions, Justices Holmes and Brandeis called the concerted
action of manufacturers in trade associations under the "open competition plan" "an intelligent interchange [ of information] made with
full knowledge of the facts as a basis for a forecast of the future on both
sides; mo and they found the defense of such a plan in the following
statement:
"The Sherman Law does not prohibit every lessening of competition; . . .
It is lawful to regulate competition in some degree." 20

In another case, where Mr. Justice Brandeis delivered the opinion of the
Court, 21 he emphasized the distinction between restraint of trade that
merely regulates or, perhaps, promotes competition, and the restraint
that suppresses or destroys competition. In 1925, Mr. Justice Stone
sanctioned associations which "openly and fairly gather and disseminate
information" because this
"tends to stabilize trade and industry, to produce fairer price levels and to
avoid the waste which inevitably attends the unintelligent conduct of economic enterprise."2 2

But the most important events in this field are the Appalachian23 and
the Sugar Jnstitute 24 cases. In both instances, the Court was confronted
with an industry highly demoralized and on the verge of disaster bem33 STAT. 730 (1914), 15 U.S. C. § 12 (1934).
7
b33 STAT. 717 (1914), 15
C. § 41 (1934).
18
United States v. United States Steel Corp., 251 U. S. 417 (1920).
1
•American Column & Lumber Co. v. United States, 257 U. S. 377, 412 (1921).
20
/d. at 415.
21
Chicago Board of Trade v. United States, 246 U. S. 231 (1918).
""Maple Flooring Manufacturers Ass'n v. United States, 268 U. S. 563, 583 (1925) .
..Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933) .
..Sugar Institute, Inc. v. United States, 297 U. S. 553 (1936).
l

u. s.
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cause of overcapitalization and monopolistic control. It seemed to be
the typical situation where free competition could no longer work. The
problem in these cases having been thoroughly analyzed both by lawyers and economists 25 it will suffice to quote from the Sugar Institute
opinion of Mr. Chief Justice Hughes who also delivered the opinion of
the Appalachian case. Stating "that the Sherman Act, as a charter of
freedom, has a general,ity and adaptability comparable to that found to
be desirable in constitutional provisions," 26 he reasons thus:
"Designed to frustrate unreasonable restraints, they do not prevent the
adoption of reasonable means to protect interstate commerce from destructive
and injurious practices and to promote competition upon a sound basis. Voluntary action to end abuses and to foster fair competitive opportunities in the
public interest may be more effective than legal processes. And cooperative
endeavor may appropriately have wider objectives than merely the removal of
evils which are infractions of positive law. Nor does the fact that correction
of abuses may tend to stabilize a business, or to produce fairer price levels, require that abuses should go uncorrected or that an effort to correct them should
for that reason alone be stamped as an unreasonable restraint of trade. Accordingly we have held that a cooperative enterprise otherwise free from objection,
which carries with it no monopolistic menace, is not to be condemned as an
undue restraint merely because it may effect a change in market conditions
where the change would be in mitigation of recognized evils and would not
impair, but rather foster, fair competitive opportunities." 27

Referring to the Maple Flooring, 21 • Cement, 21 b Chicago Board of
Trade, 210 and Standard Oil cases, 21 the Court clearly reveals its attitude. The triumph of the Rule of Reason has reached its climax. And,
in our opm10n, this interpretation of the Sherman Act is equal to its
formal repeal.
II. The Two Monopolies
d

We have already adumbrated the dual problem of monopoly where
a patent is used as a tool of market control. It is impossible to disentangle the patent monopoly from that enjoyed by the anti-trust
""As instances we only mention : Fly, Observations on the Anti-Trust Laws, Economic
Theory a,nd the Sugar Institute Decisions (pt. I 1936) 45 YALE L. J. 1339, (pt. II 1937)
46 YALE L. J. 228; Handler, The Sugar Institute Case and the Present Status of the AntiTrust Laws (1936) 36 CoL. L. REV. 1.
.. (Italics supplied.) Sugar Institute, Inc. v. United States, 297 U.S. 553, 600 (1936).
27
(1talics supplied.) Id. at 597.
27
"268 U.S. 563 (1925).
2'7b268 U.S. 588 (1925).
170
246 U.S. 231 (1918).
274
221 U. 5. 1 (19 11).
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laws without searching out the rights and duties given by the one and
denied by the other.
1. Dealing first with the patent monopoly, we find that a patent is
property.
"The inventor is one who has discovered something of value. It is his absolute property. He may withhold a knowledge of it from the public, and he
may insist upon all the advantages and benefits which the statute promises to
him who discloses to the public his invention." 28

At common law, the inventor has a valueless right since it is destroyed
by publication. But the patent grants him that incident of ownership
which he had before the publication. This protection is well described
by the Supreme Court: the inventor has the right to make, use, and
vend by virtue of the common law and independently of the patent
statutes; this right is a natural right. Therefore he gets nothing from
the law that he did not have before, and the only effect of his patent
is to restrain others from dealing with or using his device; or, to put
it another way, the inventor does not get from the law a right to a
use that he did not have before but he gets the right to an exclusive
use. 29 He is given "the right to a remedy." 30 The holder of a patent,
therefore, is called the "owner of a patent." It is proper to say that
"the law has thus impressed upon it [the invention] all the qualities
and characteristics of property, for the specified period; and has enabled
him to hold and deal with it the same as in the case of any other
description of property belonging to him, and on his death it passes,
with his personal estate, to his legal representatives, and becomes part
of the assets."31 "Patents are property, and entitled to the same rights
and sanctions as other property." 32
""Continental Paper Bag· Co. v. Eastern Paper Bag Co., 210 U. S. 405 , 424 (1908), quoting from United States v. Bell Telephone Co., 167 U. S. 224, 250 (1897 ) .
""United States v. United Shoe Machine Co ., 247 U. S. 32, 57, 58, 72 (1918); Motion Picture Patents Co. v. Universal Film Co ., 243 U. S. 502, 510 ·(1917) ; Standard Sanitary
Mfg. Co. v. United States, 226 U. S. 20, 33 (1912); Continental Paper Bag Co. v. Eastern
Paper Bag Co ., 210 U. S. 405, 424 (1908); United States v. Bell Telephone Co., 167 U. S.
224, 249 (1897); Patterson v. Kentucky, 97 U. S. 501, 506 (1878 ) ; Bloomer v . McQuewan,
14 How. 539, 549 (U. S. 1852).
"°United States v. Motion Picture Patents Co., 225 Fed. 800, 804 (E. D. Pa. 1915) .
"'Bement v. National Harrow Co., 186 U. S. 70, 89 (1902), quoting from Wilson v.
Rousseau, 4 How. 646 , 674 (U.S. 1846).
82
Continental Paper Bag Co. v. Eastern Paper Bag Co. , 210 U. S. 405, 425 (1908) , and
cases cited therein. See Mr. Justice Holmes dissenting in Motion Picture Patents Co. v.
Universal Film Co ., 243 U. S. 502, 519 (1917). See GLADNEY, RESTRAINTS OF TRADE IN
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Non-user is not fatal to the existence of the patent. Despite the fact
th;it " the primary purpose of our patent laws is not the creation of
private fortunes for the owners of patents, but is to promote the
progress of science and useful arts," 33 the conclusion has been drawn
that the patentee " if he sees fit, ... may reserve to himself the exclusive use of the invention or discovery. If he will neither use his device
nor permit others to use it, he has but suppressed his own . .. his title
is exclusive, and so clearly within the constitutional provisions in respect to private property that he is neither bound to use his discovery
himself or permit others to use it. " 34 " Patent owners may grant licenses
extending to all uses or limited to use in a defined field . Unquestionably, the owner of a patent may grant licenses to manufacture, use, or
sell upon conditions not inconsistent with the scope of the monopoly." 35
These three rights granted by the patent are separate rights and the
patentee may grant the right to make and use and withhold his right
to sell and vice versa. 36 He may give the license to A and withhold it
from anyone else as he sees fit. 3 7 " Whether the refusal to license is
based on a commendable or odious reason is immaterial." 38
The patent owner is subject to the general law like any other owner
of property. His license agreements will not be enforced by courts if
they require the violation of law, e.g., " the doing of murder or arson" ; 39
his patented articles will have no access to the market if they are inconsistent with the health requirements of state police regulations; 40
his freedom as a patentee will be limited if as a common carrier he
P ATENTED ARTICLES (1910 ) T able I , 18, as t o the distinction between th e common law and
the statutory rights.
"'Motion Picture P atents Co. v. Unive rsal Film Co. , 243 U . S. 502 , 511 (1917).
"'Carbice Corp. of America v. American P atents Development Corp., 283 U. S. 27, 31
( 193 1); Continental P aper Bag Co . v. E astern P aper Bag Co ., 210 U. S. 405, 425 (1908);
Bement v . Natio nal H arrow Co ., 186 U . S. 70, 90 (1 902); Blount M fg . Co. v. Yale and
To wne Mfg. Co., 166 F ed . 55 5, 559 (C. C. D. Mass. 1909): " The right of a patentee to
suppress his own rests upon ordina ry considerati ons of pro perty right. "
35
E thyl Gasoline Corp. v. United States, U . S. M arch 25, 1940; General Talking Pictures
Co. v. Western E lectric Co., 304 U. S. 175, 181 (1 938) ; United Sta tes v. General Electric
Co ., 272 U.S . 476, 489 (1926); Bement v. National H arrow Co., 186 U . S. 70, 88 , 93 (1902).
""United Sta tes v. General Electric Co ., 272 U. S. 476, 490 (1926 ).
37
And rea, Inc. v. R adi o Corp. of America, 14 F . Supp. 226 , 229 (D . Del. 1936).
38
Radio Corp . of America v . H ygrad e Sylvania Corp., 10 F. Supp. 879, 883 (D. N. J.
1934); R adio Corp. of Ameri ca v. Duovac Radio Tube Corp., 6 F . Supp . 275, 277
( D . N . J. 193 1).
""Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358, 362 (C . C. A.
8th, 1907) .
..,Patterso n v. Kentucky, 97 U. S. 501 , 506 (1878).
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is bound to render an equal service to all who apply and tender the
compensation fixed by the law for the serviceY And, accordingly, the
fact that the property is covered by letters patent is not a justification
for any act violating the anti-trust laws, laws which limit rights that
"may be pushed to evil consequences and therefore restrained." 42 But
the complicated problem concerns the relation between patent law and
anti-trust laws. The difficulty arises from the second concept of a
patent.
2. In a broader sense, a patent is also said to be a monopoly.
"Over and above an absolute monopoly created by law, how can there be
a further and an unlawful monopoly in the same thing? If plaintiff were the sole
maker . . . , how could plaintiff's control of prices and output injure the
people, deprive them of something to which they have a right ? Is a greater
injury or deprivation inflicted, if plaintiff authorizes a combination or pool to
do what plaintiff can do directly ? To say yes means that substance is disregarded , that mere words confer upon the people some sort of a right or
interest counter to the monopoly, when by the terms of the bargain the people
agreed to claim none until [the] . . . deed to them shall have matured ." 43

And we shall see that the logical consequence of this consideration was
the complete exemption of patented articles from the anti-trust laws.44
But whether one chose to follow this idea or whether one even assumed that the anti-trust laws were an unconstitutional limitation upon
the rights secured to a patentee,45 there was no doubt a clash between
the two statutes-the one of which created, the other forbade monopolies. Unremitting efforts have been made to distinguish the patent
monopoly from the monopoly of the anti-trust laws. Thus, it has been
recognized that the patents "are not, in the usual sense, the subjects of
monopoly" ,46 since "a patent is that which brings out from the realm
"Bement v . National Harrow Co ., 186 U. S. 70, 90 (1902 ), citing Delaware & A. Tel.
& Tel. Co. v. Delaware ex rel. Postal T elegraph-Cable Co., 50 Fed. 677 (C. C. A. 3d, 1892);
State ex rel. Postal Tel.-Cable Co . v . Delaware & A. Tel. & Tel. Co ., 4 7 Fed. 633, 638
(C . C. D. Del 1891 ) ; Missouri v . Bell Tel. Co ., 23 F ed. 539 (C . C. E. D. Mo . 1885 ) .
"'Standard Sanitary Mfg. Co. v . United States, 226 U. S. 20, 49 (1912); see United States
v. New Departure Mfg. Co ., 204 Fed. 107, 113 (W. D. N. Y. 1913); National Harrow Co. v.
Hench, 83 Fed . 36 (C . C. A. 3d, 1897 ).
"'Rubber Tire Wheel Co . v . Milwaukee Rubber Works Co ., 154 Fed. 358, 363 (C . C. A.
7th, 1907 ).
"See note 56 infra.
'°This has been denied in United Shoe Machinery Corp. v. United States, 258 U. S. 451,
463 (1922).
'"Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co ., 142 Fed. 531, 537 (C. C. D.
Wis. 1906) .
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of mind something which never existed before, and gives it to the
country." 47 But the monopoly of the anti-trust laws is the restraint of
trade or commerce in articles which had formerly been the subjects of
trade or commerce. 48 Nevertheless, the patent is "in a very substantial
sense" a monopoly:
"A peculiarity of the rights of the owner of a patent, as distinguished from
other property, is this: Each has the right to sell that which is his, but the
owner of the patent has the exclusive right to sell his patented article. This
is, in a very substantial sense, a monopoly. It must be, however, that the
monopoly here meant is not the monopoly condemned by the act of 1890." 49

Since both the patent laws and the anti-trust laws were inacted in pursuance of constitutional authority, "they must be construed together,
giving full force and effect to each, so far as that may be done, if it
can be done, [ I ] unless the requirements of the particular case necessarily render one or the other, as the case may be, inoperative." 5° From
those "must's", "may's", "if's" and "unless's" born of the monopoly
concept, arises an attitude of the courts most fatal to the freedom of
industrial competition.
III. The Legality of License Agreements51
From 1895 to 1938, along a "confused line of decisions," 52 the courts
7
' Singer v. Walmsley, 22 Fed. Cas. No. 12,900, at 207 (C. C. D . Md. 1860) .
"'A monopoly has been defined as "an exclusive right granted by the state to a few,
of something which has been before a common right." Charles River Bridge v. Warren
Bridge, 11 Pet. 420, 607 (U. S. 1837); United States v. Trans-Missouri Freight Ass'n, 53
Fed. 440 (C. C. D . Kan. 1892).
•~nited States v. Motion Picture Patents Co., 225 Fed. 800, 804 (E. D. Pa. 1915) .
""United States v. Patterson, 205 Fed. 292, 297 (S. D. Ohio 1913).
"'For a more complete discussion of the history of this law, see GLADNEY, RE.sTRAINT
OF TRADE IN PATENTED ATRICLES (1910); TOULMIN, TRADE AGREEMENTS AND THE ANTITRUST LAWS (1937); VAUGHAN, EcoNOMICS OF OUR PATENT SYSTEM (1925); Abbot,
Patents and the Sherman Act (1912) 12 COL. L. REV. 709; Beach, Patent Cross-Licensing
Agreements and Ma.hods of Their Administration (1937) 19 J. PAT. OFF. Soc. 578, 646;
Bork.in, Patents and the New Trust Problem (1940) 7 Law and Contemporary Problems 74 ;
Chafee, Equitable Servitudes on Chattels (1928) 41 HARv. L. REV. 945; Feuer, The Patent
Monppoly and the Anti-Trust Laws (1938) 38 CoL. L. REV. 1145; Grosvenor, The "Rule
of R'eason" as AppUed by the United States Supreme C<1Urt to Commerce in Patented
Articles (1917) 17 CoL. L . REV. 208; Hamilton, The Monopoly of Patentees as Modified
by the Anti-Trust! Acts (1927) 2 TEMP. L. Q. 47; Kirsh, Patent i:,ools and Cross Licensing
Agreements (1938) 20 J. PAT. OFF. Soc. 733; Klaus, Sale, Agency and Price Maintenance
(1928) 28 CoL. L . REv. 312 , 441; Lamb, The Relation of the Patent Law to the Federal
Anti-Trust La,ws (1927) 12 CoRN. L. Q. 261; McCormack, Restrictive Patent Licenses and
R(fstraint of Trade (1931) 31 CoL. L . REV. 743; Montague, Anti-Trust Laws and the Federal Trade Commission, 1914-1927 (1927) 27 CoL. L, REV. 650; The Sherman Anti-Trust
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of the United States have been holding that it is not illegal for businessmen to license or cross-license patents to each other and that adequate
consideration can be demanded for such grants. But a combination of
patentees or of patentees and licensees was held to be an unlawful combination in restraint of trade when the provisions of their agreements
were to prevent competition in business and enhance prices. Thus, a
patent holding corporation organized for the purpose of securing assignments of patents in order to grant licenses, was considered illegal since
it was to collect royalties, to fix and regulate prices, to take charge of
patent litigations, and to prosecute patent infringements. 53 But a corporation organized for the same purpose was sanctioned under the antitrust laws, since the licensees were not restricted or controlled with
respect to prices. 54 Restrictions which were part of a license agreement
between two parties were approved by the United States Supreme Court
since there was no evidence that similar agreements had been made with
other licensees and since, as between the parties, the contract was appropriate and reasonable to maintain the monopoly given by the letters
patent. 55 A license agreement between the manufacturer-owner of a
patent and a large number of other manufacturers was held to be illegal
not because the contracts provided for the payment of a royalty,
fixed the prices, and limited the production of each licensee, but because
these contracts attempted to raise and maintain the prices in states
Act and the Patent Law (1912) 21 YALE L. J. 433; The Supreme Court on Patents (1912)
21 YALE L. J. 583; Munson, Control of Patented and Copyrighted Articles After Sale
(1917) 26 YALE L. J. 270; Peaslee, The Effect of the Federal "Anti-Trust Laws" on Commerce in Patented and Copyrighted 11,-ticles (1915) 28 HARv. L . REV. 394; Powell, The
Naturt of a Patent Right (1917) 17 CoL. L. REV. 663; Rice, Decay of Our Patent System
(1936) 5 BROOKLYN L. REV. 357; Toulmin, Patent Pools and Cross Licenses, (1935) 22 VA.
L. REV. 119; Vaughan, Relation of Patents to Industrial M onof>olies ( 1930) 14 7 ANNALS
40, 14 J. PAT. OFF. Soc. 61; Workman , Patent Pd,ols in Relation to Patent Law (1927)
13 A. B. A. J. 585; NATIONAL INDUSTRIAL CONFERENCE BoARD, TRADE AssOCIATIONS (1925)
c. 5; Hearings before Committee on Patents on H . R . 4523, 74th Cong., 1st Sess. (1935);
Notes (1935) 7 AIR L. REv. 98, 105, (1924) 24 CoL. L . REV. 654, (1924) 31 COL. L. REv.
1049, (1931) 1 GEO. WASH. L . REV. 534, (1931) 40 YALE L. J. 1297, (1937) 46 YALE
L. J. 1402.
62
ARNOLU 1 THE FOLKLORE OF CAPITALISM (1938) 225 .
..National Harrow Co . v. Quick, 67 Fed. 130 (C . C . D. Ind. 1895); National Harrow Co.
v. Hench, 76 Fed. 667 (C. C. E. D. Pa. 1896); 83 Fed. 36 (C . C . A. 3d, 1897).
"'Columbia Wire Co v . Freeman Wire Co ., 71 Fed. 302 , 304 (C . C . E . D. Mo. 1895) .
..Bement v. National Harrow Co ., 186 U . S. 70, 91 , 93 (1902). In United States Consolidated Seeded Raisin Co. v. Griffin & Skelley Co., 126 Fed. 364 (C. C. A. 9th , 1903),
the court referred to the Bement case although in the Seeded Raisin case there were crosslicensing agreements among nine corporations.
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where the patents had been held void and to create a fund for crushing
the competition of outside manufacturers. 56 Cro s-licen ing with covenants not to compete an ordinary provision to enhance the value of
the patents was not held to be within the herman Act though it was
considered illegal when there was an elaborate plan to re train improvement maintain prices pool profits and eliminate competition. 5 i The
same was true in the Bathtub case 5 where independent competing
manufacturers combined to subject themselves to a licen e agreement
limiting output and sales of their product, creating exclu ive areas for
exploitation and setting the prices· whereas "a simple sale of the right
to use the ... patent would have been apt to attain all of the ubstantial good which is asserted to have been the object of the agreements. 59
After a period of sixteen years when the Rule of Reason had become
a familiar tool in the judicial ar enal the problem came again before
the upreme Court and Mr. Justice Brandeis one of the mo t vigorous
propounders of the Rule of Reason, 60 delivered the opinion of the Court
in the famous Gasoline Cracking case. 61 Fundamentally, the Court
went far beyond the law of the Bathtub case in holding that an agreement for cross-licensing and division of royalties violates the [ herrnan]
Act only when used to effect a monopoly or to fix prices or to impose
""Rubber Tire Wheel Co. v. :Milwaukee Rubber Works Co., 142 Fed . 531 (C. C. E. D. Wis.
1906), re 'd, 1-4 Fed. 3-g, 362 ( C. C. A. 7th, 1907). There are only a few cases in which
the e\·enth Court of Appeals stood for the radical dew that license agreements are ne\·er
a violation of the anti-trust laws: "The Sherman Law contains no reference to the patent
law. Each was passed under a separate and distinct constitutional grant of power; ... the
necessary implication is that patented articles, unless or until they are released by the
owner of the patent from the dominion of his monopoly are not articles of trade or
co=erce among the several tates (within the meaning of the herman Act ). See Indiana
Mfg. Co . . Case Tb.resbing Mach . Co ., 1 -4 Fed., 36-, 3 2 (C. C. A. 7th 190 ) ; Goshen
Rubber Works v. ingle Tube A. &. B. Tue Co., 166 Fed. 431 ( C. C. A. 7th, 190 ). In
two cases Grosscup C. J., concurring in the judgment dissented in 'that patented articles
are neYer ... articles of trade or commerce among the se\'eral states."
07
Blount Mfg. Co. v. Yale & Towne }l..1fg. Co . 166 Fed. --5 (C. C. D. Mass. 1909).
tandard anitary Mfg. Co . . nited States, 226 . S. 20 (1912).
"'Id. at 42. See nited States v. Kew Departure Mfg. Co ., 204 Fed. 10 (W. D. 1 . Y.
191 3). The same idea was expre$ed in
nited States v Motion Picture Patents Co.,
2Z- Fed. 00 10 (E . D . Pa. 191 -), in the phrase: " If the combination (of owners of
patented rights] had been limited and the agreements and the cheme in its entirety bad
posse$ed . . . any normal real relation to the assertion and protection of these patented
rights . . . the defendants would be upheld in the maintenance of such rights."
ee p. 76.
n tandard Oil Co. of Ind. v.
nited States 283 . S. 163 (1931).
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otherwise an unreasonable restraint upon interstate commerce" 62 and
that "an interchange of patent rights and a division of royalties according to the value attributed by the parties to their respective patent
claims is frequently necessary if technical advancement is not to be
blocked by threatened litigation. 63 In answer to the Government's
contention that pooling of royalties eliminates competition between the
"primary" defendants in the commercial exercise of their respective
rights to issue licenses, the Court replied:
"If the available advantages are open on reasonable terms to all manufacturers
desiring to participate, such interchange may promote rather than restrain
competition." 63

One would therefore suppose that the Government's claim that "the
royalties charged are onerous" 64 would have found thorough examination. On the contrary, we read:
"This argument ignores the privileges incident to ownership of patents. Unless the industry is dominated, or interstate commerce directly restrained, the
Sherman Act does not require cross-licensing patentees to license at reasonable
rates to others engaged in interstate commerce." 6 4

Accordingly, the rule of the case--and it is the rule today--can thus
be stated: unless used to effect a monopoly, cross-licensing with pooling
of royalties is not in violation of the anti-trust laws because both are
advantageous , especially if these advantages are open to all at reasonable
terms; but the reasonableness of the terms is not a prerequisite unless
the industry is dominated or interstate commerce directly restrained .65
Of course, the confusion created by the Gasoline Cracking case was
not conducive to a rational administration of the law concerning patent
license agreements, and later cases failed to clarify the situation. We
find such descriptive treatment as this: The extent to which the use
of the patented machine may validly be restricted by special contract
between the owner of a patent and the purchaser or licensee is a question
outside the patent law; the limit here and in any agreement between the
patent owner and others is that his contract must not violate the antitrust laws: that "there is here no attempt on the part of the patent
02

1d. at 175.
rold. at 171.
"'Id. at 172.

""Such was the interpretation in Radio Corp. of America v. Hygrade Sylvania, 10 F.
Supp. 879, 883 (D . N . J. 1934) : "There is no law that one who restrains trade focieits
one's property to any person who chooses to take it." See also, Andrea v. Radio Corp.
of America, 14 F. Supp. 226, 229 (D. Del. 1936).
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owner to extend the scope of the monopoly beyond that contemplated
by the patent statute." 66 The anti-trust law "is its own measure of right
and wrong, of what it permits, or forbids." 67 • 68
B.

I.

A NEW APPROACH

Monopoly a Legal Concept?

Monopoly is a very old concept; an old keg for ever-changing brands
of wine, never perfectly cleansed, so that the taste of the one was often
imparted to the other. Although popular animosity toward monopolies
practically foreclosed any attempt at conceptual criticism that tran•
scended the level of emotional reaction, nevertheless some attempt was
made to examine this phenomenon analytically. The motives behind
the struggle have often changed; from the resistance to princely arbitrariness, they turned to fear of the reckless exertion of capitalistic
power during the nineties, to the disapproval of independent economic
forces within the state-structure even when acting in good faith. In the
conceptual approach we are not burdened with unintelligible and arbitrary doctrines that have come to us from a remote past, such as the
forms of action, the doctrine of consideration, and the many conceptions in the law of real property. Yet there is anything but clarity or
determination in the application of the monopoly concept.
There is no doubt that the purpose of the anti-trust laws is to maintain competition, 69 and contraventions to this purpose are called: re""General Talking Pictures Corp. v. Western Electric Co., 304 U. S. 175, 181 (1938), and
other cases cited therein; see dissenting opinion of Mr. Justice Black at 185. The rule
of the patent cases was applied under the copyright la.w in Straus v. American Publishers'
Ass'n, 231 U.S. 222 (1913).
"'Standard Sanitary Mfg. Co . v. United States, 226 U. S. 20, 49 (1912) .
""Collateral clashes between the anti-trust laws and the rights of patentees are outlined
in the following problems: The intention of the parties to the agreement is irrelevant; a
finding of good faith is not necessary. Standard Oil Co. of Ind. v. United States, 283 U. S.
163, 181 (1931); 33 F. (2d) 617, 623 (E. D. Ill. 1929); see United States v . New Departure Mfg. Co ., 204 Fed. 107, 112 (W. D . N. Y. 1913) .
As to the admissibility of defenses, courts have held rather unanimously: in a suit for
patent infringement the allegation that the plaintiff violates the anti-trust laws because
of an illegal combination constitutes no defense and "must be stricken out as impertinent."
See America Soda Fountain Co. v. Green, 69 Fed. 333 (C. C. E. D. Pa. 1895 ); Radio Corp.
of America v. Hygrade Sylvania, 10 F . Supp. 879 (D. N . J . 1934), and cases cited therein.
A cross-licensing agreement "has no bearing on the issues of the validity or infringement
of the patents in suit and does not touch the defendant individually", the " unclean bands"
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straint of trade ; substantial lessening of competition; restricting or
obstructing competition or the due course of trade or the flow of commerce or the free and natural flow of commerce; violating the normal
competitive conditions; combining to the detriment of the interest of
the public; enhancing or depressing prices. Such terms are sometimes
modified by " unduly" or "unreasonable" or "injurious" or "artificial"
or "intentional", 70 and all these are called monopoly. But ownership
of a patent and a trade mark and of limited natural resources are also
called "monopolies". To say that public utilities are "natural monopolies" is a "commonplace of economic analysis.mi Finally, monopoly
de facto and consolidation may take place when by means of modern
industrial improvements the large establishment is given an extraordinary advantage over the small one. 72
Hence, the concept of monopoly seems to be useless for legal consideraticm under the anti-trust laws. This is still more obvious when we
doctrine being "applicable only to cases where the plaintiff's unconscionable conduct is
directly connected with the subject-matter of the suit." Radio Corp. of America v . Hygrade
Sylvania, 10 F . Supp. 879, 883 (D. N . J. 1934) . A patent infringement_suit is not unlawful
because it is a method of monopolizing trade. See International Visible Systems Corp. v.
Remington-Rand, 65 F. (2d) 540 (C. C. A. 6th , 1933).
In a suit for accounting of royalties by the licensor against his licensee, the admissibility
of the defense that the license agreement is a violation of the anti-trust laws is generally
recognized. American Equipment Co . v . Tuthill, 69 F . (2d) 406 (C. C. A. 7th, 1934) .
Where, in a suit for violation of the anti-trust laws by the use of license agreements ,
the defendants contend that the purpose of the agreement was to avoid litigation and
losses incident to conflicting patents, the evidence as to the validity and overlapping of
patents is admissible since the alleged infringement suits must be pretexts if there are
no such patents. Standard Oil Co. of Ind. v. United States, 283 U. S. 1'63, 168, 180 (1931 )
(Gasoline Cracking case) .
A suit or mandatory injunction requiring the defendant to grant plaintiff a license
on the same terms and to the same extent for which the defendant has granted licenses
to others or such a claim restraining the defendant from refusing to grant such a license
to plaintiff is " not a remedy recited in the (anti-trust) acts and therefore does not exist."
See Andrea v. Radio Corp. of America, 14 F. Supp. 226, 229 (D. Del. 1936), and cases
cited therein.
"'It is a truism that the economic philosophy behind the Sherman Act was that the competitive system in industry should be preserved, that the purpose of the Clayton Act was
to strengthen the methods by which competition was to be maintained, and that the Federal Trade Commission besides should be devoted to the task to eliminate, not only
monopolistic, but also unfair methods of competition.
"'°Montague, ProposaJs for the R evision of the Anti-Trust L(VU)s in THE FEDERAL ANTITRUST LAWS (1931) 23.
71
MORGAN, REGULATION AND THE MANAGEMENT OF PUBLIC UTILITIES (1923) 66.
"HADLEY, ECONOMIC PROBLEMS OF DEMOCRACY (1923) 58.
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apply the theory of monopolistic competition of Professor Chamberlin
under which pure competition requires complete standardization, not
only of the goods, but also of the sellers; under which the slightest
differentiation constitutes monopoly; under which, quite logically, "the
protection of trade marks from infringement and of business men generally from the imitation of their products known as 'unfair trading' is
the production of monopoly"; and under which "to permit such infringements and imitations would be to purify competition by eliminating monopoly elements.m3 Monopolistic competition may be a good
basis for an analytical theory, but when we speak of pure competition
from a legal point of view we mean just as little a chemically pure competition as we think of a chemically pure coffee when we say it is
without caffeine. Here we require the absence of such a quantity of
caffeine as would be disturbing to human nerves, and pure competition
presupposes the absence of monopolistic elements to such an extent that
the remainder is unable to change the character of the competitive
order.
"It is plain that even in competitive business there is more or less of what
is monopolistic in its effect on the price resultant. It is only when this monopoly
factor becomes of dominant proportions that society, through its governmental
authority, proceeds to ascertain whether or not the productive process needs
to be reorganized so as to restore competitive or approve monopolistic prices."74

Finally, when we ref er to the strong divergence between the present
legal and economic concepts of monopoly as pointed out by Professor
Mason, 75 it seems sufficient justification to abstain from the use of the
term monopoly in exact legal language. 76

The Anti-Competitive Conduct
To supplant such a term as "monopoly" well may we look to the
purpose of the anti-trust laws: to maintain competition, to preserve the
competitive conduct of those who are engaged in the competitive struggle. Let us give conduct which restricts or obstructs competition a
new, and more functional name, anti-competitive conduct. This we cannot understand unless we have determined what is competitive conduct.
This has been done in the writer's article "What Is Unfair CompetiJI.

73

74

CHAMBERLIN ,

op. cit. supra note 3, at 204.

(1915) 50.
'"Mason, Monopoly in Law and Economics (1937) 47 YALE L. J. 34.
'"The articles of Mr . Foulke, R estraint of Trade (1912) 12 COL . L. REV. 97, 220, which
try to define the concept "monopoly".
CROWELL, TRUSTS AND COMPETITION

1

•I
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tion?,n 7 There we reached the following conclusion: the order of life
is, as a rule, an order of peace; to protect the peace is the task of the
law. Only where argument arises does man ordinarily live to see a
disturbance of peace. Here the law wishes no struggle; its rules are
designed to avoid any fighting, to secure peace. And here it is sensible
to say that every invasion of the protected interests of another is prima
facie a legal wrong. On the other hand, in the province of competition, struggle is presumed; here the rules of law should be devoted, at
most, to the regulation of this struggle. The typical legal right here
is the right to injure other rivals; 78 the typical legal wrong is the violation of the rules of struggle.
Competition in business life forms a peculiar order of struggle as
distinguished from the order of peace. Within this order, the conduct
of men is governed by game-like rules derived from the principle of
constructive effort. In displaying their own strength and skill, the
participants in the competitive struggle are subject to the conditions
of the market. Hence we reach the following rough definition of a
competitive conduct: struggle according to game-like rules by means of
constructive effort subject to the conditions of the market.
The four elements of a competitive conduct are therefore: ( 1) struggle, ( 2) according to game-like rules, ( 3) by means of constructive
effort, ( 4) subject to the conditions of the market. The violation of
one of these four elements constitutes anti-competitive conduct.
Whether such anti-competitive conduct is unfair competition or a violation of the anti-trust laws or both depends upon the point of view
from which the conduct is to be judged. Violation of the competitive
orders is a violation of the anti-trust laws when it contravenes or disavows the fundamentals of this order, viz., the fact of the struggle and
the domination of the market conditions ( element 1 and 4).
The struggle may be superseded by peace, the typical case of a violation of the spirit of the anti-trust laws. It is not exaggerated to say
that just as the law of the order of peace is violated by struggle, so the
law of the order of struggle is violated by peace. Every peaceful agreement between competitors is inconsistent with the nature of their relationship so far as it affects their situation in an actual competitive state
of commercial activity. Under this rule, it will not be too difficult to
77

Callmann, What ls Unfair Competition (1940) 28 GEORGETOWN LAW JOURNAL 585.
,sThe reader might compare this with a football game where the ordinary attitude
towards battery disappears, at least so far the game requires.
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find a line of demarcation between legal and illegal activities, e.g., of
trade associations.
Carrying on business subject to the conditions of the market may be
expanded into activity where the enterpreneur exchanges business policy
for market policy. The view of the business man has to be directed
towards the demands of his particular ~usiness and must not look to
the demands of the general market. His task is to meet the effect of
the market conditions upon his business, not to influence the market
through his business.
Finally it seems to be necessary to emphasize that in our discussion
competition is not the abstract rule of a theoretically existing economic
order, but the actual competitive relationship. The ordinary business
man cannot be expected to know what he owes to the theories of political science. But he has to know what kinds of duty flow from the
competitive relationship existing between himself and his rivals. Consequently, his duties exist only so long as this relationship exists ; the
former disappear with the latter. Another question, with which we
cannot now deal is whether and, if at all, under what circumstances
one can be forbidden to destroy this competitive relationship, e.g., by
resigning his business or by merger and the like.

III. A Flexible Anti-Monopoly Policy
Thus we have developed rules with respect to anti-competitive conduct which violates the spirit of the anti-trust laws. And we have
clearly separated the two spheres of life: the order of struggle from
the order of peace; the competitive from the anti-competitive conduct.
But we will not say that the one is legal and that the other is necessarily illegal. We realize that both the phenomena of economic competition and their legal concepts are anything but uniform. Rather may
we say that the order of competition is split into two different types of
commercial behavior. On one side, governed by market conditions, a
multitude of small individual competitors confine themselves to the
business of making and selling goods. While on the other side, flowing
from an industrial concentration fostered by the corporation law, the
administrative competition of big business and monopolies exceeds the
traditional business rights in undertaking financial manoeuvres and
making industrial policy. 79 It is no longer doubtful that a return to
711

This is so common that the quotation of the huge economic literature about these
problems may be spared.

1940]

p ATENT

LICENSE AGREEMENTS

891

laissez faire would be not only undesirable, 80 but dangerous. 81 We
know the error of the three assumptions upon which this individualism
rested; 82 the error that the individual is rational in his actions, and
knows and chooses what he wants; that the individual has the power
of choosing and obtaining what he wants; and finally that the satisfaction of these various individual wants is identical with the well-being
of the community. It has been generally felt that the experiment of
substituting competitive economic pressure for legal coercion as a regulator of industrial and commercial behavior was not very successful. 83
Nevertheless, the old terms and concepts remained and current economic literature is, in large measure, cast in such terms. 84 Without
being fanatics of individualism and without resigning ourselves to "unavoidable" collectivism, we have to realize that today three kinds of
economies exist side by side: Adam Smith's economy of small enterprises and free competition; Karl Marx's factory system with the
power relationship between those who own and control and those who
""That, both in England and America, recent years have witnessed an important breakaway from orthodox laissez faire economics among some leading academic and other
economists, has been shown by HOBSON, CONFESSIONS OF AN EcoNOMIC HERETIC (1938)
213, where he expressly distinguishes the significance of this attitude from that of several
well-known economists with definitely socialistic attachments.
81
For instance, see WALTER LIPPMA..><"N, AN INQUIRY INTO THE PRINCIPLES OF THE Goon
SOCIETY (1937) 239, speaking of the liberals of the 19th century, the "latter-day liberals",
and especially of the writings of Herbert Spencer and the rulings of the Supreme Court
under the due-process clause, he points out: "They must have been mistaken wherever
the conclusions they arrived at contradict their original insight and defeat their aims.
Thus if liberal thinkers adopted a theory of free contracts which in fact results in arbitrary compulsion, then there was an error in their theory. If, with a view to promoting
the free exchange of goods and services by contracts in open markets, they adopted
a theory which sanctioned monopoly and necessuous bargains, their theory must in some
important respect have been wrong. If they adopted a theory of private property which
results in the destruction of soil, wastes limited natural resources, or creates slums which
impair the vitality of the people and degrade their lives, then their theory of private
property must have been gravely defective. If, with a view to promoting the capitalistic
mode of production, they adopted a theory of corporate rights which leads to the suppression of the market economy and the rise of collectivism in Big Business, then their
theory of the corporation was, in some fundamental aspect, wrong. If they had a theory
of the state which forces men to choose between anarchy and despotism, their theory of
the state must have been wrong. If they had a theory of human rights which refused protection to many human interests, including those of posterity, then their theory of human
rights was grossly inadequate." (Italics supplied.)
83
ROSEN, MODERN INDIVIDUALISM (1937) 84.
"'Watkins, Economic Implications of Unfair Competition (1936) 21 IowA L. REv. 263, 265.
"'See BERLE AND MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY (1932) 345.
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work; and the modern corporate system which added the diversion of
ownership from control to the split between labor and ownership-control
brought by the factory system. 85
Unfortunately there is no sharp line of demarcation between competitive and anti-competitive activities, between two separate spheres:
one of freedom and one of authority; one of private enterprise and one
of governmental regulation. There is, on the contrary, a continuous
change, a dynamic fluctuation produced by the various elements of
interferences by technical and legal developments, by economic forces,
by public opinion and the like. We are not able to play Providence,
and to say, "Let there be monopoly," or "Let there be competition."
The problem is to find a flexible mechanism which enables us to preserve
competition where it is really existent and to interfere where it is only
seemingly existent or an evil.
At any rate it should be clear at the outset that, negatively speaking, one method is inadequate: the uncontrolled self-help, self control,
self-regulation of business men. They are neither accustomed nor
trained to arrange their affairs under the guidance of general economic
principles. The average business man-and this is the natural consequence of his special training is not accustomed to see beyond the needs
of his own business, to care for the interests of the public and the
government in particular, and for this no one should blame him; it is
only natural. It has, perhaps, rightly been stated that some of the worst
mistakes in policy during the past decade have been made by the socalled "biggest" men, men who control the operations of large industries. 86
This question would not be considered so important if the National
Industrial Recovery Act had not been based upon self-regulation and
the expectation that business men who had the legal custody and exercised the actual control of industry would interpret the question-begging
standards of code stipulations in the light of public interests rather
than in the light of their own special interests. 87 That it was error to
""WARE A..•m MEANs, THE MooERN EcoNOMY IN ACTION (1936) 44.
See TIPPETTS AND LIVERMORE, op. cit. supra note 7, at 689.
8'1See LIPPMANN, op. cit. supra note 81, at 123: "Under [the National Industrial Recovery
Act, 48 STAT. 195 (1933), 15 U . S. C. § 701 (1934)] industries were encouraged to organize
themselves as agents of the state. To each of these groups there was then delegated the
power to legislate not only for all who were then engaged in that line of business but for all
who might wish to engage in it. No clearer, no more naked, illustration could be offered
of what is meant by the statement that gradual collectivism means the conferring of
80
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impose such a self-control upon those who are anything but impartial,
can be shown no better than by starting with one of the most po~ular
arguments used to justify the combination movement-the contention
of ruinous competition. It is not true that "out of an era of wasteful
competition we have come into one of restrictive combinations." 88
Though competition was keen at the last quarter of the former century,
the creation of the mammoth organizations of that time was not the
pitiful consequence of an emergency and these powerful trusts were
not children of necessity. As a matter of fact, in the time of heavy
fixed capital charges, large overhead costs and monopolistic phenomena,89 the business man fears the pressure of competition more than he
esteems the "advantageous" impetus which competition confers upon his
trade. The truth is that we have come out of an era of commercial
foolhardiness into one of relaxation where the business man prefers to
escape the dangers of risk in the dug-out of peaceful understanding.
The means of achieving such commercial peace are most usually
illegal; then, court proceeding is the adequate remedy. We find familiar
illustrations of this in acts done with the intent to threaten one of our
four elements of competitive activity, e.g., by trade agreements with
competitors; or where one is guilty of unfair competition; or where law
forbids some typical means of anti-competitive conduct, e.g., tying
clauses in order to control the market. 90
But there are also cases where harmonious economic activity is inevitable, and here we find that regulated monopoly is better than unregulated competition. The reason for the rise of such conditions is
too familiar for detailed explanation. We see it most frequently in such
public utilities as railroads and gasworks, and in the industries exploiting
natural resources. In all these cases, we are confronted with the very
difficult question whether the deviation from the principle of free competition is justified and, further, who is to decide this question in the
last instance.
Destructive competition does not exist uniformly in a given industry.
privileges upon selected interests." McAllister, Government and Some Problems of the
Mark et Place (1936) 21 lowA L. REV. 305, 309, 318; McLaughlin, Legal Control of Competitive Methods (1936) 21 lowA L. REV. 274, 295,301; Watkins, supra note 83, at 269.
88
CROWELL, op. cit. supra note 74, at 46.
"Outside an exact legal language in a more popular or even generalizing economic
parlance, there is no objection against the use cf the term "monopoly".
"'Sections 3, 7, and 8 of the Clayton Act, 38 STAT. 730 (1914), 15 U. S. C. §§ 14, 18,
19 ( 1934).
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Some plants are more mechanized than others in the same industry;
some enterprises are growing, others declining; today these localities
are favored; tomorrow others. All this is world-wide, formless, vast,
and entirely unsystematic. But destructive competition does not come
over night. It is the result of a slow development over a relatively
long period. The pity is that law is called upon when it is too late;
then the most thorough inquiry cannot reveal the entire evil. "No
great thing is created suddenly," said Epictetus, and his advice is, "Let
it first blossom, then bear fruit, then ripen. 1100• This is the crucial point
of our whole problem. That we really let it blossom, bear fruit and
ripen, was our mistake. So far, what has been done? Of course, we
have tried to nip the evil in the bud and the "tying-clause" provision
of the Clayton Act shows the buds from which we expected the evil.
But we have ignored the fact that evil can come from the good, and
how could this be nipped in the bud ?91
Let us take the case of business which is big because it has grown big
as distinguished from business which owes its size to consolidations.
"The two are often confused, though they are wholly distinct: the little business which has grown big by making more and more of the product it makes
is a success by the test of the market; but the business which has been made
big by use of the holding company, or by some other corporate device, or by
community of financial control, is the result of a deliberate attempt to evade
the test of the market."92

But this does not mean that business which has become big through
customer approval is above temptation to exert such power. It has been
rightly questioned 93 whether the power of any large corporation can
be held in check. And further, is there any difference to the public
00

CLASSICS, THE GOLDEN SAYINGS OF EPICTETUS (1909) xxxix, 130.
op. cit. supra note 52, at 212, 216: "the actual result of the Anti-Trust Laws
was to promote the growth of great industrial organizations by deflecting the attack on
them into purely moral and ceremonial channels. The process was something like this:
Since the ·corporation was a person, mere bigness could not make it a bad person. One
cannot condemn his neighbor simply because he is big and strong. Therefore, the courts
soon ·discovered that it was only "unreasonable" combinations which were bad, just as
any court would decide that a big, strong neighbor should not be incarcerated so Jong
as he acted reasonably . . . . Had we thought of the great industrial enterprises in terms
of organization, the results would have been far different in terms of governmental
regulation." "We have become a nation of employees." See Arnold, Fair and Effective
Use of Present Antitrust Procedure (1938) 47 YALE L. J. 1294.
ll2I,n>PMANN, op. cit. supra note 81, at 217.
°"TI:PPETIS AND LIVERMORE, op. cit. supra note 7, at 426.
91

·2 liARv.

ARNOLD,
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good whether such power is exerted in good or bad faith? You may
enlarge your business in organic growth, and in going far beyond the
economic optimum, become an economic evil.
What we need, consequently, is a watchful observation of the change
in economic conditions. Like the chemist who continuously keeps in
sight the processes in his test-tube, the economist should constantly
observe the phenomena of economic life. Such continuous supervision
of the whole field of economic endeavor is not only the proper way to
make preventive intervention possible, but also secures a more correct
evaluation of the economic facts; a more correct evalution than where
the end stage of a long development is presented as a fait accompli to
a court which cannot help being a stranger to the problem before it. 94
Such supervision must be done by permanent agencies, and we admit
that the work is not easy. For example, experience in governmental
regulation of railway rates has demonstrated the difficulty, although
there are certainly few industries in which the conditions are less
unfavorable to the successful operation of a system of regulation.
But it must be done. And we are likely to succeed if we employ resources as yet untried on a large scale. Such a resource "in the broad
field of human, social relationships is the utilization of organized intelligence, the manifold benefits and values of which we have substantial
and reliable evidence in the narrower field of science." 95 In all countries, much more has been done to foster specific inventions in industry
than to aid general research in economy. To the former has been
devoted the private means of industry in its own interest; to the latter,
institutions like universities, private foundations, and governmental
departments. This is true even in this country although the expenditures for general economic research work here are tremendous as compared with that of European countries. But in order to show that this
aim is not unattainable, it will suffice to ref er to the Economic Division
of the Federal Trade Commission which has already published a series
"Arnold, supra note 91, at 1297: "The further an industry proceeds along the road to
monopoly the more difficult is the application of the Anti-Trust Laws . . . times of financial
failure are the very times when persons with a thirst for power pick up the broken
pieces of competing organizations and put them together. The clock cannot be turned
back when prosperity returns again."
..Dewey, Authority and Social Change in AUTHORITY AND THE INDIVIDUAL (1937) 184.
See Mitchell, supra note 8, at 32: "What I have in mind is an attempt to organize ourselves for deliberate, systematic study of social problems as a step toward devising solutions that can be applied in practice."
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of valuable studies of various industries such as those relating to the
grain business, electric utilities, manufacturing of farm implements,
chain stores, the cotton trade, flour milling, meat packing, bread manufacture, and bituminous coal production,-to mention merely its most
extensive studies.
If such a division reaches the conclusion that something is wrong,
two questions arise: which is the proper moment to intervene and what
kind of measures are to be taken? As to the first question, something
has to be done the moment the controlling authority discerns jeopardy
to the freedom of competition, for example, when accumulation of power
is expected to disturb the balance in trade to such an extent that the
operation of the basic elements of the competitive order is menaced.
Here we leave the secure. ground of definitions and unambiguous determiRation and have to deal with administrative discretion. Nor can the
second question find a definitive answer; depending upon the degree
of deviation from the competitive order, all possibilities of control up
to the supervision of public utilities have to be taken into consideration.
Only if we concede to the administrative body full discretion to choose
between all those means which are adequate to the particular situation,
and only if we agree that there is a variety of ways that both the institutional technique and the degree of social control will vary greatly96only then do we reach the desired result. Unless the circumstances are
stronger than man and free competition simply cannot be maintained,
it must be up to the business man to decide whether he wishes to live
in the sphere of free competition or in the sphere of governmental
control. We give freedom to act where freedom is a possibility, and
we do not curb the development of the economy where circumstances
otherwise require. For it is clear that monopolistic control of the market
is not necessarily adverse to the public interest "if governmental control be thorough," 97 to which we may add "severe and strict." We
must not allow business men to be content to escape from the risk of
""The similar ideas of Prof. Laski are in my opinion too strongly directed to the
consumer's and other interested parties' view; therefore, he suggests that the representatives of these parties partake in the management of the administration. This is a philosophy
familiar to the writer from certain currents in Germany during the post-war time. If
I may speak from a long experience as counsel in monopoly cases before the German
Kartellgericht, I have to state that the representatives of interested parties have proved
either simply partial or overwhelmed by the skill of the experts. If they are clever, they
are dangerous, else useless.
"'McLaughlin, supra note 87, at 302.
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the competitive struggle into the paradise of governmental care. When
they prefer the latter to the former , we have conclusive evidence that
monopoly lives unfettered under governmental weakness. The advocates of a combination collectivism will wonder at the great sphere of
free competition if the anti-monopoly policy be as energetic as we suggested. Only then may we hope that government can regulate from
the outside by fixing rules of conduct in advance; rather than penetrate
the interior of business management by command.
C.

I.

A POSSIBLE SOLUTION

Illegality of License Agreements between Competitors

Whether we choose to follow the old terminology calling a patent a
"monopoly" or to adopt our new approach of "anti-competitive conduct", we have to draw the line of demarcation between conduct legal
under the patent law and conduct illegal under the anti-trust laws. This
is not easy if we use the ambiguous term "monopoly" for two different
economic phenomena. We are still more puzzled in seeking to determine
what the Rule of Reason should allow a patentee in order to secure all
the advantages which the makers of the patent statute intended to
confer upon him. 28
1. Let us first investigate the "anticompetitive conduct" sanctioned
by letters patent. As shown before, 99 all a patentee obtains by his
patent is the "right to exclude everyone from making, using, or vending
the patented article." "It is the right of a patentee, through having
the exclusive sale of the patented article, to control, . . . the trade in
it."100
In which respect is this right inconsistent with the anti-trust laws?
We have found as the fourth element of our definition that in a sphere
of competitive struggle the business man is subject to the conditions of
the market. 101 If we consider the market as that situation created by
the interacting of the forces of supply and demand in order to deter08

"He [the inventor] may insist upon all the advantages and benefits which the statute
promises him who discloses to the public his invention." United States v . Bell Telephone
Co., 167 U. S. 224, 250 ( 1897).
00
See p. 879.

""See the remarkable analysis of Judge Dickinson in United States v. Motion Picture
Patents Co ., 225 Fed. 800, 805 (E. D. Pa. 1915). This right of the patentee has also
been called a "right to a monopoly" or a "potential monopoly", see United States v.
Patterson, 205 Fed. 292, 296 (S. D. Ohio 1913).
imsee pp. 889. 890.
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mine a price, 102 we find the patentee subject to these forces, but independent of the ordinary pressure from other sellers. Economically
speaking, as a sole seller he has the privilege of selling a unit of a given
commodity at a uniform price to a large number of competing buyers.
Since he is the only producer he can restrict his output in such a
manner that the increase of his price more than offsets the loss of sales,
an advantage he earns as compensation for his inventive genius. To
make his gain as large as possible, he must, however, take into account
the nature of his demand and cost schedules. Of course, the scope of
his dominancy depends upon the scope of his patent, i.e., whether it be
a basic patent or merely an improvement. For the patentee, the ideal
case exists when he can find a buyer no matter what price he demands.
This exclusive privilege of trade he obtains by the grant of his patent.
But the business man who, without a patent, tries to escape the
natural conditions of the market can do this by one or more of the
following means: ( 1) by concerted action with competitors in loose
agreements ( cartels as they are called in European law) ; ( 2) by loose
agreements with suppliers or customers; ( 3) by capitalistic combinations
either with competitors; or ( 4) by such combinations with non-competitors, and ( 5) by the natural growth of his single enterprise.103
Therefore we may conclude that the market control of the T):,iten+Pe ,
limited to the patented article, is not an exception to the market control forbidden by the anti-trust laws, but a quite different phenomenon.
The market control of the patentee is thus distinguishable in three respects. First, its source flows not from any action of the business man
himself, but from a grant of law. Second, the means through which
this power may be exerted is not an agreement or combination or
growth ( with various means of enforcement), but is the exclusive right
to make, use, and sell the patented articles ( enforcible only by infringement suit). And finally, the psychological attitude of the privileged is
not one of peaceful understanding. Quite to the contrary, anyone who
competes with another article or who violates the rights granted by the
letters patent, 104 is certain to meet fierce struggle.
2
''' Sce Callmann, suP,Ya note 77, at 602 .
",.We have tried to show the different wa ys in which a government can cope with such
transactions or situations, supra, note 15.
10
'See the language in Judge Dickinson's opinion supra note 100. which reminds one of
the passage from Adam Smith quoted in Callmann , supra note 77 , at 600, n. 42:
"Where the field (of trade) . . . is open to all, competition for trade is likened
to a race in which all may enter, but in which there must be no unfair jostling
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2. With this background, we can proceed to prove that the legality
of license agreement 105 can never be justified by reference to a patent
right, but must be considered solely under the anti-trust laws. 106
"Licenses or agreements to make use or sell are unknown to the patent law.
There is no provision in the patent laws concerning licenses ; and naturally
not. It may even be said that the patent laws have nothing to do with the
right to make, use or vend, but only with the right to prevent making, using
and vending. (See e.g. Patterson vs. Kentucky 97 U. S. 507 )".107

And if one argues that a patentee, as patentee, has a right to make a
certain license agreement then,
"The defect in this thinking springs from . . . failure to distinguish between
the rights which are given to the inventor by the patent law and which be
may assert against all the world through an infringement proceeding and
rights which he may create for himself by private contract which, however, are
subject to the rules of general as distinguished from those of the patent law." 108

But the patentee will reply that a license agreement is nothing more
than a partial waiver of rights, an agreement to relinquish the patent
to the extent of the terms of the agreement; and that, since non-user of
a patent is recognized as legal, a partial grant is likewise legal. All this
is true if the patentee confines himself to such a waiver without moreso long as he takes no steps to regulate the contractual duties of the
licensee. If such be the case, then we have the problem of license restrictions, 109 a question totally different from the one in which we are
interested. The approach in our problem is similar to that wherein
competitors agree that all patents, whether applied for or issued, should
be acknowledged as valid by the contracting parties. This, however, is
not only a waiver of the contest of validity. It means that the source
or hampering of others. Each one is free to exert all his powers, and distance,
if he can, all competitors, and win all the prizes; but he must run fairly and
accord to others a like freedom . If he possesses a patented device which will aid
him in the race, he may use it, as he may use any other form of property; but
he must put it only to its proper use, and if he uses it as a weapon to disable
a rival contestant, or to drive him from the field, he cannot justify such use, because of his patent right, except to the extent of protecting his exclusive right."
05
' As to the legal nature of a license, see General Pictures Co . v . Electric Co., 304 U . S.
175, 181 (193&.); United States v. General Electric Co., 272 U. S. 476, 489 (1926) .
100
Since we confine our discussion to the legality of license agreements between competitors, we need not consider particular terms and restrictions in license agreements and
license agreements between non-competitors.
107
Workman, loc. cit. mpra note 51; see Abbot, supra, note 51, at 712.
"'"Motion Picture Co. v. Universal Film Co., 243 U. S. 502, 514 (1917).
"'°See note 106 supra.
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of the market control is not a grant by the government by law, but an
agreement between competitorsY 0 Another case is that of the suppression of patents whose use is deemed contrary to the interests of the
industry. Of course, the non-user of an invention is fully within the
right of the owner of a patent. But the waiver of a right to use a
property is quite different from an agreement between competitors not
to use an invention. In the former, a potential competitor desists from
the competitive struggle; in the latter, conflict is eliminated by accord
between competitors. 111
3. There is, however, still another point of view. Suppose that there
is really nothing but a mere waiver, an intentional allowing to "make,
use, or sell" a patented article without an agreement concerning price,
territory, quantity or other restrictions. Generally there is no objection
to such conduct by the patentee. But we have to remember the partition of the sphere of life into the order of peace and the order of struggle.
In the latter sphere, it is anti-competitive conduct to engraft peaceful
understanding 112 upon competitive struggle. Conduct which might be
lawful in the order of peace becomes illegal in the order of struggle.
Thus, we have to distinguish license agreements within the order of
peace (between non-competing businessmen), from license agreements
within the order of struggle (between competitors). In the latter case,
there is no exertion of the market control given to the patentee under
the patent law; but the agreement to eliminate market struggle is a
breach of the anti-trust laws.113 The source of this market control is
not a grant of law but the general right of any man to waive his rights
and to make contracts; 114 the means by which this power is exerted is
not a patent infringement suit, but a mutual agreement; and the attitude of the licensor towards the competing licensee is one of peaceful
understanding instead of competitive struggle. The last renders the
agreement illegal as anti-competitive conduct; the former distinctions
m in the Gasoline Cracking case the district court said : "Such agreements cannot be
sustained." The reasoning of this court , of course, differs from the discussion.
111
See the reasoning in Blount Mfg . Co . v. Yale & Towne Mfg . Co ., 166 Fed. 555 , 558
et seq. (C. C. D. Mass. 1909) .
wWith facts presenting an incomplete reality there is no objection to calling this
peaceful understanding a bargaining struggle as distinguished from a competitive struggle.
But then we run the risk of ignoring the distinction between each type of struggle as
emphasized in the writer's article, What ls l.lnfair Competition? (1940) 28 GEOkGErow:,i
LAW JOURNAL 585.
=see pp. 889, 890.
rnsee note 11 7 infra.

1940]

PATENT LICENSE AGREEMENTS

901

show that the patent law furnishes no justification for such conduct.
Therefor, Professor Vaughan 's statement concerning patent pools can
be extended to any license agreement between competitors. Each is " an
arrangement by which former competitors partake of the privileges conferred by one or more patents according to some pre-arranged basis
designed to restrain trade." 11 5
In the Gasoline Cracking case 116 we find the following clear and convincing statement of District Judge Evans:
"A has a valid patent used by numerous licensees. B has a valid patent
which other licensees use. Notwithstanding A and B each has a monopoly,
there is competition between them. But it would be a plain violation of the
Anti-Trust Act for A and B, thus having cert\Un monopolies which are in
competition one with another, to combine to eliminate competition between
their monopolies and impose or maintain burdens which would exist, not by virtue of the monopolies, but by virtue of the agreements dealing with their
monopolies as property."111

If we adapt this language to our rule that any peaceful agreement
between competitors with respect to their actual sphere of competition
is in violation of the order of competition we could say: A has a valid
patent. B has no patent but is the maker of an unpatented article of
the same type. Notwithstanding the fact that only A has a ''monopoly" ,
there is competition between them. But it would be a plain violation of
the anti-trust laws for A and B, thus having certain articles which are
in competition one with another, to combine to eliminate competition
between their articles. It has been said:
"exclusion of competitors from making the patented article is of the very essence of the right conferred by the patent." 118

Exclusion, not licensing, of competitors!
4. Throughout our discussion we have spoken of agreements beop. cit. supra note SI, at 34.
m33 F . (2d) 617,631 (N. D. Ill. 1929).
117
(ltalics th e co urt's.) See National H arrow Co . v. H ench, 83 Fed. 36, 38 (C. C. A. 3d,
1897): "Patents confer a mon opoly as respects the property covered by them, but they
confer no right upon th e owners of several distinct patents to combine for the purpose of
restraining competition and trade." In Bl ount Mfg. Co. v. Yale & Towne Mfg. Co.,
166 Fed. 555, 557 ( C. C. D . Mass. 1909), we read: "A co nt rac t whereby the manufacturers
of two independent patented inventions agree not to compete in th e same commercial
field deprives th e public of th e benefits of competition , and creates a restraint of trade
which results, not from the gra nting of letters patent, but from agreeme nt."
u•united States v. Winslow, 227 U. S. 202 , 217 (1913); Continental Paper Bag Co.
v. Eastern Paper Bag Co., 210 U. S. 405, 429 (1908).
"'VAUGHAN,
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tween competitors with respect to their sphere of actual competition.
Where there is no actual competition, such an agreement would not be
objectionable. Let us consider several situations:
( 1) X, a French manufacturer of a patented perfume, wants to export to the United States but a change in the trade policy of one
of the two countries makes the export impossible. Manufacturer
Y in the United States could make the article if X would give
him a license.
( 2) X is unable to export to or manufacture in the United States
because the capacity of his plant is just sufficient for the French
market and lack of money prevents him from any expansion of
his enterprise. He wants to give a license to Y, a manufacturer
in the United States.
( 3) X, a small Connecticut manufacturer whose trade does not go
beyond the boundaries of New England, cannot expand his field
of operation because of poor financial condition. He could profit
in granting licenses to manufacturers in states he will never be
able to reach.
In all these cases, there is a remote possibility of competition, but
not actual competition; therefore, we would allow such license agreements. Nowhere would a peaceful understanding replace or prevent
competitive struggle. And if the potential sphere of competition should
materialize, we may be sure that X will do what he can to terminate
the license contract. A glance at practical life and some experience
with the attitude of businessmen shows that license agreements between
competitors which emerged exclusively out of exigencies as described
above, are usually without a tendency to control the market.
II.

The Recommendations of the Department of Justice

Now let us apply the test of our analysis to the legislative recommendations of the Department of Justice which were based on the
Temporary National Economic Committee's (TNEC) investigations of
the effect of patent law and patent practices upon the economic system.119
1. Peaceful License Agreements. The recommendations of the Department of Justice "relate primarily to the misuse of patents to effect
restrictions upon price and production and upon freedom of opportunity
uosee Hearings before the Temporary National Economic Committee, 75th Cong., 3d
Sess. (1939) pursuant to P u n. RES . No . 113. 4 T . N. E. C. 651 (1938 ) .
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Under the provisions of these recom-

" ... the owner of a patent would enjoy the full patent monopoly if he elected
to retain the exclusive privilege of producing or selling under the patent himself. He would be free to assign the patent; to grant an exclusive license;
and to grant licenses to anyone he pleased. But if he grants a license, the
license must be general and unrestricted, unless he is prepared to demonstrate
that a particular restriction ( other than restrictions in respect of price, production, use, or geographical area) is necessary to promote science and useful
arts. Restrictions in respect of price, production, use, or geographical areas
would be unconditionally outlawed." 121

Hence, the patent owner is free to grant a license to one or more of his
competitors whether it be exclusive or not. Hence he is free to lessen
competition between himself and his licensee. Is this desirable? Let
us refer to the analogy repeatedly mentioned in the hearings, the merger
problem. 122
"The antitrust laws are supposed to prevent unreasonable corporate mergers,
that is, those which tend to restrain competition and which can't be justified on
the grounds either of efficiency or orderly market. In other words , they stop
the use of an otherwise legal device in a particular case because the facts of
that case show it has an uneconomic effect. Would you conceive that the same
principle could apply to patents ?" 12 3

The writer feels that he has shown it "could" and should. But it seems
rather clear that to all these cases wherein competitors add their concentrated economic power to the patent monopoly by means of peaceful
contract, the recommendations of the Department of Justice do not
apply. Both American and Continental experience, however, has taught
us that peace between competitors is the first step towards market
control. 124
Of course, there are cases where the prohibition of a license agreement between competitors would cause impossible conditions in practical business life. Here we think of the cases of technical necessity,
lllOLetter of July 17, 1939, from the Chairman of the Temporary National Economic
Committee, transmitting a preliminary report. at p. 15.
l:!1-Jd. at 17.
mHearings before Temporary National Economic Committee, 75th Cong., 3d Sess.
(Dec. 6-12, 1938) 298, 350, 451.
""Id. at 350.
"'About the German experience with the cartel movement, see note 15 supra, for the
author's testimony before the T. N. E. C.
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where patent pools and cross-licensing agreements comprise an interchange of patent rights. This interchange is necessary not only to
avoid litigation due to overlapping patents and uncertainty as to the
scope and validity of claims, but also because patents which need to be
jointly used are in separate hands, and because basic inventions in the
hands of a single person can be fatal to the whole industry. Here we
are concerned only with the two latter cases.
In one case, where two competitors hold two patents, neither one of
whom is able to manufacture on the basis of the patent which he holds,
it is necessary for them to get together in some way before the device
can go into public use. In the other case, which is not so frequent, the
outstanding, revolutionary patent can drive out of business not only
the obsolete article but also many a manufacturer of such an article. 125
Provided it saves litigation and is necessary to promote industrial progress , licensing is obviously to the benefit of the public. Then we mu t
suspend our rule that a peaceful agreement between competitors is illegal.
But even here, we need the supervision of an impartial agency to draw
the regulations by which the combination should operate ( e.g., open
pool , opportunity for the newcomer to enter, reasonable royalties, etc.).
Although there are some methods which apparently represent a solution as fair as the automobile pool administered by the Automobile
Manufacturer's Association or the procedure of the Massachusetts Institute of Technology in collaboration with many other non-profit organizations,126 in general, the problem is difficult and involves serious questions
of administrative law.127
If we conclude that a license agreement between competitors is unlawful unless necessary to promote the progress of industrial art, it
would require constant government control. But how will the patent
owners react? It might be that the patentee prefers to keep his patent
for himself depriving the public of all benefit. This leads us to the
patent law problem of compulsory licensing which cannot be discussed
here. But the patent owner will react the same way whether we make
unlawful the agreement as such or only the restrictions upon license
agreements. Besides, the problem is likely to arise particularly-perhaps ,ye may say exclusively-in the case of the outstanding and basic
-see the ca e of the wood wheel and the ,,·ire wheel in the T . •. E. C. Hearings, i6th
Coni:r., !st Sess. (Jan. 20, 1940).
'-'-"Id . at 877 et seq.
'"'Patent pool admini tered by the industries themselves have been discussed in many
of the articles cited supra note 51.
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patents. But there it is usual to exclude those patents from the license
agreement or to exclude competitors unless the economic situation permits an extensive control of the market. Such is the case with the
Owens-Illinois Glass Company. Here, the means of market control is
not due so much to the outstanding character of the patents embodied
in the suction method of feeding glass as it is due to the combined fact
that the patent on the only other economical means of producing glass,
the "automatic feeder", is held by the Hartford-Empire Company, and
that both companies operate in close connection with one another. 128
2. Market Control. The patent owner is free to grant an exclusive
license. Ordinarily, such is reasonable. The exclusive license, however ,
has proved a very dangerous weapon in the competitive struggle, a means
of eliminating the small competitor by the peaceful combination of a
few. But those cases also are outside the boundaries of the new recommendations of the Department of Justice. Take for instance the Gasoline Cracking case . There were no provisions which restricted the freedom of the "primary" defendants individually to issue licenses, the
quantity of gasoline to be produced, the price, terms or conditions of
the sale or the territory in which sales could be made. 129 Nevertheless
it seems obvious to the writer that the contentions of the Government
and the reasoning of the district court show the sounder judgment with
respect to the economic gist of the crosslicensing than the Supreme
Court's liberal decision under the Rule of Reason in favor of the large
producers and the licensing concern.
We find the new recommendations of the Department of Justice also
ineffective in the many cases in which corporations like the Owens-Illinois
Glass Co. and the Hartford-Empire Co., by means of refusal of licenses ,
protect themselves and their large customers from the competition of
others. So when Hartford refused a license to Knox Glass Associates
with respect to carbonated beverage bottles, it was a restriction of use. 130
But if they refused the license to the Knape-Coleman Glass Co. , in favor
of the Liberty Glass Co., 131 or to a Detroit newcomer to protect the
Owens-Illinois Glass Co.,1 32 they acted without any restrictions. These
' ''Su T . N. E. C. H earin gs co:icerni ng th e Cl aes-co nt aine r indu stry (Dec. 5- 16. 1938) pl. II .
'"Ste th e facts stated in Standard Oil Co. of Ind. v. Un ited States, 283 U. S. 163,
170 (193 1).

'"Hearings he/ore T emporary _llialional Economic C ommittee,
(Dec. 15, 1938) 592.
13
' fd . at 614.
'~"Id. at 621.

75th

Cong., 3d Se~~
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are discriminations to regulate competition similar to the boycott cases
prohibited as price discrimination under Section 2 of the Clayton Act
and in particular circumstances under the Sherman Act. 133 True, the
Hartford-Empire Co. was not a competitor of the Knape-Coleman Co.,
the Detroit newcomer, Owens-Illinois, or the Liberty Glass Co. But
Hartford-Empire acted in such close contact with the latter that it
would not be too much to call Hartford-Empire an agent of their
licensees in their most important business affairs, the control of the
market. The agency relationship appears still more conspicuously in
the collaboration of Hartford-Empire with Ball Bros. who, as exclusive
licensees, successfully eliminated a potential competitor, the Anchor
Hocking Glass Co. 134 It is not difficult to predict that a score of such
agents would emerge if we should forbid the peaceful agreements between
competitors without providing against such combinations.
CONCLUSION

Under the thesis that free competition is still desirable where it can
work, we are compelled to admit its failure under certain circumstances.
There we should allow concerted action by businessmen, but not without
the impartial supervision of some governmental board. Under such a
system, any peaceful agreement between actual competitors would be
in violation of the anti-trust laws. But if the parties could convince the
administrative tribunal that their action was necessary or more beneficial than the struggle of competition, then they could obtain sanction
of their plan in advance, avoiding, incidentally, one of the most serious
risks of the present ad hoc determination of legality. Since the ramifications of any proposed plan present an almost impossible task of analysis
and prognostication, it would be necessary to grant continuing jurisdiction to the administrative tribunal with power to modify or discontinue the plan as might prove necessary. 135
Without such approval by the governmental board, any peaceful agree""'See the boycott by price discrimination in Van Camp & Sons v. American Can Co.,
278 U. S. 245 (1929), and by refusal to sell "as part of a monopolistic scheme" in Eastern
Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359 (1927).
""Hearings before Temporary National Economic Committee, 75th Cong., 3d Sess.
(Dec. 15, 1938) 576.
1
""The writer intends to publish an article on this question under the title "Trade Regulation, Police Power and Due Process of Law." At the present we but refer to the
unsuccessful efforts of the Federal Trade Commission and our Assistant Attorney Generals
to solve this urgent problem.
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ment between actual competitors would be enjoined by a court of equity
or punished in a criminal procedure. In such an action the court would
not need to draw fine lines concerning the economic arrangement or the
legal form of the license agreements. It would not matter, therefore,
whether a license were granted by a patent owner to one competitor or
more ; whether there were an interchange of licenses between two or
more competitors ; whether there were a simple exchange of licenses so
that every patent owner retained title to his patents ; whether there were
a transfer of all patents to a trustee or to a new corporation ; or whether
reciprocal powers of attorney were transferred to a common agency.
Moreover, the court would not have to determine whether the participants in such an agreement dominated the industry ; whether an
output of 70, 80, or 90 % were necessary to constitute such domination;
or whether the actual production of the enterprises were more significant
than the capacity percentages,136 and so on. The practice of peacemaking by competitors would not be illegal only when it destroyed competition " to an extent injurious to the public interest" .137 We would not
wait until we found such an "operation and effect of the challenged
contractsm3 s beyond any reasonable doubt. In view of the fact that
competition unrestrained today may, through economic changes, become
the "monopoly" of tomorrow, we must and, under our theory, would be
able to nip the evil in the bud.
The remedy which we advocate is consistent with the widespread
opinion that in certain cases anti-competitive conduct is so deep-seated
that it might be preferable to allow it to remain, but only if it were
subject to some kind of administrative supervision. In fact, if the
administrative technique should prove successful in dealing with such
monopolies it might even be feasible to allow competitive groups to
enter the field of anti-competitive conduct if they would be willing to
subject themselves to similar detailed control. It is to be doubted,
however, that businessmen would prefer the anti-competitive system
if the governmental supervision were as stringent as it must be in order
to be successful.
""'See the divergence in opinion between th e Supreme Court and the district court in
the Gasoline Cracking case, 283 U . S. 163, 182 (1931) ; 33 F . (2d ) 617, 62 5 (N. D. III. 1929) .
mstandard Oil Co. of Indiana v . United States, 283 U.S . 163, 175 (1931) .
Ull]bid.

THE LINDBERGH LAWi"
ROBERT

C.

FINLEY*

HAD not Charles A. Lindbergh flown the Atlantic, it is possible that
a federal kidnaping statute might not yet have been enacted. However , assuming that some such law eventually would have been passed
by the Congress, the statute without the close association of the Lindbergh name, would , perhaps, have escaped notice as a routine piece of
legislation. Moreover, had not the magic of the Lindbergh label deified
the law, many of its social implications might have been accorded even
more serious attention and analysis.
This paper proposes: to scan the background of the Lindbergh Law;
to review the legislative history of both the statute and the amendments
thereto; to analyze critically the leading cases involving judicial construction of the statute; and to present some crime statistics indicating
some of the results of the enactment.
Historical records show that kidnaping was not unknown to ancient
civilizations,1 and police records indicate its frequent occurrence throughout our entire national history. Although many sensational kidnapings
have been perpetrated,2 the racket probably did not reach its full flower
t The statements and opinions in this art icle are those of the author and th ey shall in no
manner be construed to be official representations of the Department of Justice.
*A.B., Duke University (1927), LL.B., id. (1934), LL.M., Georgetown University Law
School (1936) ; Member of th e Bar of the District of Columbia; Attorney , Federal Alcohol
Administration (1935-38); U.S. Probation Officer, Bureau of Prisons, D epartment of Justice
(1938); Special Attorney, Department of Justice (1939).
1
Kidnaping is mentioned several times in the Bible-E xoous 21: 16; DEUTERONOMY 24: 7.
Blackstone in discussing the crime refers to J ewish Biblical Law and to Roman Law,
4 BL. CoM:M. *2 19 . For an excellent discussion of the historical background of the crime
of kidnaping and of the 'Roman plagimn, see Fisher and M aguire, Kidnapin g and the Socalled Lindbe1·gh Law (1935) 12 N. Y. U. L. Q. REV. 646; L ardone , Kidnaping in R(}man
Law (1932) 1 DETROIT L. J. 163 (Note on " Plagium").
"The kidnaping of young Charles Brewster Ross in a suburb of Philadelphia on July 1,
1874. wa s one of the most sensa tional and mysterious crimes of th e late eighties. Edward
Cudahy. so n of the packer, was kidnaped December 18, 1900, and $25,000 demanded for
his ret urn but he was released the sa me day. In May, 1919 , Alexis Stockburger was kidnaped in Albany, New York , and never heard from again. On September 6, 1928, William
Ranieri, so n of a Chicago contractor, was seized and held for a $60,000 ransom but this
case was solved, the boy returned safely, and his captors punished. The kidnaping and
murder of Bobbie Franks by Nathan Leopold and Richard Loeb was probably the crime
sensatio n of 1924. Marion P arker, daughter of a Los Angeles banker, was kidnaped
December 5, 1927 , and murdered. Blakely Coughlin was kidnaped in Morristown, Penn-
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until late in the year 193 2. At that time the American public began to
hear of the increasing extent of this type of criminal activity. It seemed
that modern efficiency had invaded the field in an alarming fashion. In
fact, kidnaping appeared to have acquired some of the characteristics of
a profitable and skilled profession. Projects were being planned with a
finesse equaling that of the fictional modern business executive, and
subsequent execution of these nefarious schemes was being carried out
with the speed and precision theoretically characteristic of modern business planning.
On the basis of available evidence a modern kidnaping would seem
to require the cooperation of a number of people. It has been variously
estimated that from eight to twenty persons are usually involved. Frequently a "lay-out" is made of the entire enterprise. Different functions
and assignments are given to the various promoters. Victims are selected
with the greatest of care. The "finger man" learns the habits of the proposed victim and gathers other information that will enable him to "put
the finger on" the right person when the "snatch" is finally scheduled to
be made. The job of getting rid of the ransom or "hot money" is
usually assigned to members of the crime syndicate operating in different sections of the country.
The kidnaping racket reached its peak in 193 2 in the mid-western
states. St. Louis became a favored locale for the operations of this species
of big time criminal entrepreneur. 3 The natural monopoly seemingly
held by St. Louis was largely due to the geographical location of the city
and the excellent highways which made nearby state boundary lines easily
accessible to kidnapers operating in high-powered automobiles. Pursuit
and efforts at detection and apprehension by local officers were seriously
hampered when criminals crossed a state line and thereupon terminated
for all practical purposes the jurisdiction and effective power of arrest
of their pursuers. The local situation had become acute when, in 1931 ,
the Chamber of Commerce, the Chief of Police, other interested individuals and various civic organizations formed a committee 4 for the
purpose of working out a solution to this problem which was menacing
the lives and well-being of prominent and wealthy citizens and their
families.
sylvania, on June 1, 1920, and never heard of again. See Fisher and McGuire, supra note
1, at 649.
'Bomar, Th e Lindbergh Law (1934) 1 LAW & CONTEMP. P ROB. 435.
'75 CONG. REC. 13287 (1932).
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Among other things, the committee proposed federal legislation. A
bill was drafted and lobbying activities were handled by a former member of Congress. Senator Patterson and Representative Cochran, both of
Missouri, introduced identical bills5 in the respective Houses of Congress.
The bills were ref erred to committee and hearings were held, but legislative machinery grinds slowly and it is likely that any eventually effective action might have " died a natural death" at that point. But on the
night of March 2, 193 2, the kidnaping of the Lindbergh baby shocked
the news-conscious world. The picture was changed in many respects
by this tragedy. An aroused public sentiment demanded that "something be done about it."
Almost overnight kidnaping legislation became a principal concern
of the Congress. Careful and deliberate consideration was given to this
proposed extension of federal powers by the entire legislative machine
on Capitol Hill. 6 This was true respecting both committee action and
floor debate of the two Houses . Despite the emotional stress of the
moment, Congress acted wisely. Action was deferred temporarily because of a very real fear that if harsh legislation increasing the likelihood
of arrest or inflicting a heavier penalty were enacted at that time, it
might work to the detriment of the Lindbergh child and prevent his safe
return. 7
As stated heretofore the bills as originally introduced in the two
Houses of Congress were identical. 8 The transportation of kidnaped
persons in interstate commerce was prohibited. Violators were to be
punished by death or by imprisonment, at the discretion of the trial court.
While the legislation was being debated , that troublesome old cliche,
"federal usurpation," called forth much comment. The States'-Rights
adherents gave vent to dire predictions respecting this new extension of
federal powers.9 Chairman Sumners of the House Judiciary Committee
headed the opposition in the House with a broadside to the effect that
he was opposed unless the legislation was absolutely necessary. 10 How"In December , 1931, S. 1525 was intro duced in the Senate and H . R . 5657 was introduced
in the H ouse. 75 CONG . R EC. 275, 491 (1931).
"See H earings before Committee on the Judiciary on H . R. 5657, 72d Cong., 1st Sess.
(1932 Ser. 4) 75 .
7
75 Cc/NG. R EC. 13285, 132 91 (1932 ).
"See note 5 supra.
'See H ouse debate, 75 CONG. REC. 13282-13304 (1932 ).
10
H earings before Committee on the Judiciary on H . R. 5657, 72d Cong., 1st Sess. (1932
Ser. 4). See, also, 75 CONG. R EC. 13291 -13292 (1932) .
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ever, the proponents of the legislation were insistent in their demands
that federal action was essential. Finally the opposition yielded. The
two bills now differing in several important respects were reported by
the Judiciary Committees of the two Houses.11
In passing, it is perhaps interesting to note the difference in the attitude of Congress from that of the federal judiciary respecting the question of whether or not the Lindbergh Law constituted a valid extension
of federal jurisdiction under the Commerce Clause. While members of
Congress entertained some serious doubts and devoted extended consideration to the advisability of the legislation and its possible constitutional validity, the federal judges have hardly referred to such matters
in their opinions construing the statute ; they have given little heed to
suggestions regarding the unconstitutionality of the law, and its practical
advisability apparently has been assumed without question. 12
The incensed people's representatives in the House deliberating upon
the kidnaping legislation were vindictive. They demanded their "pound
of flesh" for this type of infraction of the social code. The bill as finally
reported by the House Judiciary Committee imposed the death penalty;
however, it did provide that the jury might recommend mercy and life
imprisonment. The bill reported by the Senate Judiciary Committee did
not exact the death penalty but made life imprisonment the maximum
sentence. 13 The most troublesome point of contention between the two
Houses was with respect to the administrative machinery necessary.
The big problem was whether the law should be administered by state
or federal officials or whether it should be the joint responsibility of both.
A plan was proposed by the House Judiciary Committee which reflected
the fears of the States'-Rights contingent respecting federal domination. 14
It envisaged state and federal officials cooperating or acting in concert.
It was thought that in this manner a remedy would be provided for state
officers handicapped by state lines. They were to be given extra territorial powers allowing them to operate across state lines in kidnaping
uH. R. REP. No. 1493 , 72d Cong., 1st Sess. (1932); SEN. REP . N o. 765 , 72d Cong., 1st
Sess. (1932).
'"Kelley v. United States, 76 F . (2d) 847 (C. C. A. 10th, 1935); Bailey v . United States,
74 F. (2d) 451 (C . C. A. 10th, 1934) . For a good discussion, see Dickinson, Crime and
the Constitution (1935) 21 A. B. A. J. 739 .
USee note 11 supra.
uH. R. REP. No. 1493 , supra note 11. For interesting comments on the plan, see 75
CONG. REC. 13282-13304 (1932).
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cases. Their authority to act would be valid if approved by the governor
of their state and seconded by the approval of the Attorney General of
the United States. Responsibility was not to be shifted from the state .
The expense of administration was to be borne by the individual states.
Attorr.ey General Mitchell may have contributed to the fears of the
House Judiciary Committee. He was strongly opposed to federal legislation on this subject and advised against its enactment largely because
of the probability of increased federal administrative expenses and the
improbability of efficient cooperation between the state and federal governments. He insisted that the moral effect upon the states would be
bad, since they would be inclined to relax enforcement activities when
the "Federals" stepped into the picture. 1 5
In the House debate, the opposition to the deputizing of state officers
contended that the delay occasioned thereby would be fatal in most
kidnaping cases and that local intrigues and petty politics would militate
against the successful operation of any such plan. 16 There were some
honest souls who contended it was not right for the states to pay the
expense of enforcing a federal law. Apparently it did not occur to those
individuals that the particular governmental problem was originally and
essentially a local function of state government and that the only reason
for federal action was to assist the states rather than to assume the obligation entirely with its attendant burdens and responsibilities.
The state deputy plan fought a hard fight but it was finally abandoned. Other features of particular interest to the House met a similar
fate. When it became apparent late in the session that insistence upon
the wishes of the House would occasion further delay and possible defeat for the legislation, Congressman Cochran, sponsor of the original
House bill, recommended passage of a bill already passed by the Senate. 1:
The suggestion was favorably received. The Senate bill was passed by
the House and subsequently signed by President Hoover. Interstate
kidnaping had become a crime against the laws of the United States.18
At this same session of Congress legislation was enacted supplementing
the Lindbergh Law. 19 The sending of threatening communication
" 'I d.
6
' / d.
'"Id.
''..;7

at 1329 1 (remarks of R ep. Su mn ers).
at 13288- 13290.
at 13299- 13300 .
TAT. 326 (1932), -18 STAT. 78 1, 18 U . . C. § 408a ( 1934).
"'.Ji SnT. 649 ( 1932). -19 STAT. 427 ( 1935). 53 STAT. 742, 18 U.S. C. § 338 a, b ( upp.
1939 ).
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through the mail was penalized. A maximum punishment of $5 ,000 fine
or 20 years imprisonment was provided. Prior to 1926 this type of antisocial conduct had been prosecuted under a section of the Criminal Code
entitled "Using mails to promote frauds ," 20 but in that year a decision
of the Supreme Court 21 held that the postal laws were inapplicable.
Obviously , the new supplemental legislation filled a long-felt need . R egulation of the mail was involved , and apparently no question was raised
concerning the power of Congress to enact this particular amendment.
The Lindbergh Law was amended 22 on May 18, 1934. Several important changes were made in the substantive provisions of the Act.
For one thing, the penal provisions were changed. Whereas the maximum
punishment had been life imprisonment, an amendment now provided
that upon recommendation of the jury the death penalty could be inflicted. An interesting proviso was inserted to the effect that the sentence
of death should not be imposed by the court if , prior to its imposition ,
the kidnaped person had been liberated unharmed. The wisdom of the
proviso is obvious. It placed the greatest emphasis upon the welfare of
the kidnaped person . Its insertion shows Congress denying momentarily,
at least, those primal urges for vengeance and the compelling human
prejudices which often influence and control society 's attitude toward
crime and criminal law. The amendment in effect bargains with the
perpetrators of the crime for the ultimate safe return of their victim.
It should be remembered that the House insisted upon the death penalty
when the Act of 193 2 was under consideration. We now see this attitude
articulated in the Amendments of 1934· in a qualified , intelligent, and
commendable manner. The original act made interstate kidnapings illegal
only if the motive behind the taking was reward or ransom. The
Amendments of 1934 inaugurate what has become , by way of recent
judicial construction, an important change in the law . The words " or
otherwise, except in the case of a minor by a parent thereof" were added
to the clause containing the "reward or ransom " phraseology.23 Through
"°35 STAT . 1130 ( 1909), 18 U.S . C . § 338 (1934) .
21
Fasu lo v. U ni ted States, 272 U. S . 620 (1926).
22
48 STAT. 78 1, 18 U.S. C. § 408 a (1934).
"'The "or otherwise" dev ice is well known to legislative draftsmen . It usua lly appears
in a sta tut e fo ll owing more specific la nguage a nd ser ves to enla rge the scope of immediately precedi ng specific enumerations. In co nstruing t he effect of t he "o r otherwise"
language. usua lly the ejusdem grneris maxim of st a tutory interpretation is call ed in to serYice, the position being taken that th e "or oth eru•ise" ph rase enlarges upo n a nd denotes
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judicial interpretation of these words, the possible scope of application
of the law has been expanded tremendously. Kidnapings have been held
illegal and punishable under federal law with little or no realistic analysis
of the motives involved. The act, as amended by these words and the
decisions of the federal judges, would seem to include practically every
case of aggravated false imprisonment in which interstate commerce can
be said to be concerned. In view of this interpretation of the act in
recent court decision;;, it would seem that the fears of the States'-Rights
advocates and their alarms respecting "federal usurpation" were not
entirely without merit.
Another important change accomplished by the Amendments of 1934
takes the form of a legislative presumption24 as follows: "That the failure
to release such person within seven days after he shall have been unlawfully seized, confined, inveigled, decoyed, kidnaped, abducted, or
carried away shall create a presumption that such person has been
transported in interstate or foreign commerce, but such presumption
shall not be conclusive." 24 • The presumption is important from the
standpoint of effective administrative policy at the detection and apprehension stages of a kidnaping case, as it enables the Bureau of Investigation of the Department of Just~ce to commence the investigation of
kidnaping cases at once ( or at least after seven days) with some justification for their action and with some degree of legislative or legal
sanction, although subsequently at the trial stage of the case it may
things in addition to those specifically enumerated by the immediately preceding language,
but that such things must be of a similar nature to those specifically enumerated.
"'A brief survey of the legislative history of the 1934 amendments shows the Senate
[78 CONG. REC. 5082 (1934)) initiating this legislation by a bill (S. 2252) adding to
the Lindbergh Law, among other things, a feature in the nature of a legislative presumption providing that if a · kidnaped person was not released within three days after
the date of abduction, a rebuttable presumption -w ould arise to the effect that such person
had been transported in interstate or foreign commerce. Obviously, the purpose of this
scheme was _to permit federal jurisdiction to attach in such cases.
The House Judiciary Committee to which this Senate bill was referred remembered certain Qf its ideas that were lost in 1932 in the rush to draft and enact a bill suitable to
both houses before adjournment. The bill as finally reported by the House Judiciary
Committee, H. R. REP. No. 1457, 73d Cong., 2nd Sess. (1934), 78 CONG. REC. 8263 (1934) ,
was largely responsible for the 1934 changes in the original Lindbergh Law. After disagreement, 78 -CONG. REC. 8263, 8264 (1934), and a conference, 78 CONG. REC. 8264 (1934) ,
the Senate accepted the House amendments, 78 CONG. REC. 8767 (1934), and the signature
of President Roosevelt made the bill a law. May 18, 1934.
2<•48 STAT. 781, 18 U. S. C. § 408a (1934).
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be discovered that the presumption was without foundation or validity
because the facts indicate that the particular kidnaping was intrastate
in character.
The presumption would appear to be of little value at the trial stage
of a kidnaping case. It is certainly of little value in those cases in which
the kidnaped person has been released alive and able to testify. The
best evidence in such cases would be the testimony of the victim. In those
cases in which the victim is killed and the body discovered outside the
state of abduction, it would seem that proof of the corpus delicti would be
the best evidence available and the presumption would be practically useless. However, in the small number of cases in which the victim is still
missing at the time of trial and in those cases in which the victim is released or his body found within the state of abduction, it is possible that
the presumption would be of some utility to the prosecution. If the presumption is used, an effort must be made to establish its validity; whereupon, it becomes important to inquire whether or not it is to be treated
as of evidentiary value and as evidence in a proper sense, or merely as a
rule regulating and affecting the shifting of the burden of proof. 25
""The statutory presumption is not an uncommon legislative device. Its legal significance
is to permit the inference of one fact from proof of another. In Mobile, J. & K. C. R.R.
v. Turnipseed, 219 U. S. 35, 43 (1910) , the Court said: "That a legislative presumption
of one fact from evidence of another may not constitute a denial of due process of law
or a denial of equal protection of the law it is only essential that there should be some
rational connection between the fact proved and the ultimate fact presumed, and that
the inference of one fact from proof of another shall not be so unreasonable as to be a
purely arbitrary mandate." In that case the purpose of the presumption was said fo be
the manufacture of a, quantity of substantive evidence. The test determining whether
or not a court will give legal effect to a presumption is simply whether or not it is
reasonable to infer or "play like" a fact exists because of the proof and knowledge, and
actual establishment of another fact. If the logical or intellectual bridge from one fact
to the other is not too shaky , the court can usually be persuaded to make the "crossing" .
However, in Casey v. United States, 276 U. S. 413, 418 (1928), the distinction is made
that a legislative presumption is not to be regarded as manufacturing "evidence in a
proper sense" but merely as a rule regulating the presentment or proof and determining
the order in which the legal contestants shall present evidence. In such cases the "rule
of rationality" is not the test but the court inquires into the convenience of proo,f, the
opportunity for knowledge on the part of the contestants, whether or not the party against
whom the presumption is used is unduly burdened, and whether ample opportunity is
given to rebut the presumption. On the basis of such an inquiry, the court will permit
or refuse to give effect to the presumption to be used . Conceivably, a presumption could
meet these latter tests, but still not conform to the "rule of rationality" test. Thus, from
the standpoint of the applicability of the presumption by the courts, it becomes important
to determine the type of presumption the legislature intended to use. Also it should
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So much for the presumption from the standpoint of securing convictions; it seems safe to state categorically that its usefulness is limited
to the detection and apprehension stages of a kidnaping case.
The Extortion Act of 1932 ·applied only to threats sent through the
mail. 26 If, in a kidnaping case, other methods of communication were
used , it was necessary to prosecute the offenders for conspiracy under
the original Lindbergh Law. Although such prosecutions were possible,
certain inherent difficulties were present. Any experienced prosecuting
attorney is familiar with the obstacles in the way of securing convictions
on a conspiracy charge. The chief difficulty lies in proving the necessary
elements of the conspiracy. To establish the offense, a prosecutor must
prove an agreement between two or more conspirators and a definite
overt act done in furtherance thereof. Congress recognized this inherent
weakness in the kidnaping law and to remedy the situation enacted
supplementary legislation in 1934. The Commerce Clause was invoked
and the transmission of threats in interstate commerce by any means
whatsoever was declared to be criminal and punishable by a maximum
fine of $5 ,000 or imprisonment for 20 years or both. 27 Cases reaching
the courts disclosed further weaknesses in the kidnaping laws ; 28 and
Congress, in 1936, passed another amendment designed to reach persons
who knowingly handled ransom money in connection with a violation
of the kidnaping act. 29
Decisions of the federal courts involving interpretations of the Lindbergh Law reveal a consistent tendency to sustain prosecutions under
the law. In some of these cases the legalistic language used by the judges
is rather unconvincing and their efforts attempting to justify the results
which they have reached should hardly beguile even the judges themselves . It should be obvious that the judges in a none too dispassionate
be observed that rules regulating the presentment of prool vary co nsiderably and the effect
of the presumptio n in this respect may be ( 1) merely to prevent a directed verdict of
acquittal if the prosecution rests after introducing sufficient evidence to prove only the
facts on which the presumption is based; or (2) to place upon the defendant the burden
either (a) of raising a reaso nable doubt as to t he fact presumed or (b) of disproving the
fact presumed by a preponderance of t he evidence. It is, of course, true that a presumption having evidentiary value may also have any one of these procedural consequences.
See Bomar, The Lindbergh Law ( 1934) L AW & CoNTEMP. PROB. 435, 441 , n. 39-43.
••47 STAT. 649 (1932), 18 U.S. C. § 338 a, b ( 1934).
27
48 STAT. 781, 18 U.S. C. § 408 d ( 1934).
""Skelly v . U ni ted States, 76 F . (2d) 483 (C. C. A. 10th, 1935 ).
29
49 STAT. 1099 ( 1936), 18 U . S. C. § 408 c (Supp. 1938).
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manner have disapproved of the defendants involved in the kidnaping
cases. This is nowhere more apparent than in the Bailey case.30 The
usual burning message of the States'-rights zealots is strangely missing
from this case and alarums over federal encroachment upon state
police power are conspicuous by their absence. The opinion in this case
gives no suggestion that a transaction to which the kidnaping label is
applied may be capable of mechanical or metaphysical, magical or
analytical division and separation into several distinct parts. We find no
language similar to that used with such telling effect in the Sick Chicken
case. 31 No reference is made to the logic of that opinion with its clearcut dissection of the transaction involved into judicially distinguishable
parts to which the labels "current" or "flow" of interstate commerce
and "internal" and "intrastate" business were applied with much judicial aplomb. The trilogistic logic of the second Child Labor case 32 with
its air-tight separation of the transaction or situation involved into
"manufacture", "movement in interstate commerce", and "distribution",
is not referred to in this latest Ba-iley case. In bold certain terms the
opinion tersely discusses the constitutionality of the Lindbergh Law in
the following language:
"The power to regulate interstate commerce includes the power to prohibit
its use to facilitate wrongful and injurious acts and practices. Hoke v. U. S.,
227 U. S. 308, 33 Sup. Ct. 281; Caminetti v. U. S., 242 U. S. 470, 37 Sup. Ct.
192 ....
"In Caminetti v. United States, supra, the court said : 'The authority of
Congress to keep the channels of interstate commerce free from immoral and
injurious uses has been frequently sustained, and is no longer open to question.'
"To prohibit the use of the channels of interstate commerce to facilitate the
crime of kidnaping is clearly within the power of Congress." 32 "

With these laconic utterances the court disposes of the problem of
constitutionality respecting this piece of legislation pertaining to the
so-called "criminal field". But are we not fairly safe to hazard a guess
that the problem would have been accorded more serious and extended
treatment by the court had it arisen in the "business field" ?33
"'Bailey v. United States, 74 F. (2d) 45 1 (C. C. A. 10th , 1934).
"'Schechter Corp. v. United States, 295 U. S. 495 (1935).
"'Hammer v. Dagenhart, 247 U.S. 25 1 (1918).
3'"Bailey v. United States, 74 F. (2d) 451, 453 (C. C. A. 10th , 1934).
"'Although absolute or exclusi\'e classification is hardl y possible, for th e purposes of
convenien ce in this paper, the term " business field" is used to classify roughly those cases
involving what are usually regarded as eco nomic issues and business d ealings; the term
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The United States Circuit Court of Appeals for the Tenth Circuit
was forced to do a neat bit of judicial juggling to apply the Lindbergh
Law to the situation involved in Skelly v. Umted States 84 and in Berman
v. United States. 8r, Messrs. Skelly and Berman were accused of participating in the U rschell 86 kidnaping. They were indicted 87 under the
Lindbergh Law for exchanging ransom money for a cashier's check on
August 5, 1933. Doubtless these defendants were of an anti-social
nature. Their conduct in connection with the Urschell case was questionable. They deserved criticism and punishment. But what was to be
done about them? What was the federal violation? What federal legal
sanctions were applicable? The original Lindbergh Law contained two
substantive provisions. It penalized kidnaping in interstate commerce
and conspiracy to kidnap in interstate commerce. The defendants were
not indictable for either of these two substantive offenses, because the
victim of the kidnaping had been released prior to August 5, 1933 , on
which date the objectionable acts of Berman and Skelly occurred. It
would seem that the kidnaping in interstate commerce terminated with
the release of Urschell after payment of the required ransom.· At an
identical moment the conspiracy to kidnap in interstate commerce had
been finally consummated. The court was faced with a bad situation.
Extension of the language of the Lindbergh Law respecting kidnaping
in interstate commerce in order to cover the situation at hand was
apparently regarded as too difficult. "Conspiracy to kidnap in interstate
commerce" was a much more indefinite concept. Although involving
"criminal field" is used to designate cases involving moral issues or moral turpitude and
illegal arts of violence in the accept'ed sense of the word "criminal" or "crime" .
.. 76 F. (2d) 483 (C. C. A. 10th, 1935).
86
/bid.
""Charles F. Urschell was kidnaped at Oklahoma City on July 22, 1933, and transported
to the Shannon Ranch in Wise County, Texas, where he was held until after the payment
in Kansas City, Missouri, on July 30, 1933, of $200,000 in used twenty-dollar Federal
Reserve notes. On the · day following the payment of the ransom money, Urschell was
transported by his captors to a point near Norman, Oklahoma, and released.
87
The indictment charged conspiracy to commit the substantive offense defined in the
statute. There is no definition in the statute of an "accessory after the fact to the crime
of conspiracy ." The crimes of "kidnaping in interstate commerce" and "conspiracy to
kidnap in interstate commerce" are the only substantive offenses plainly described and
possibly defined by the statute. Apparently, no mention is made in the indictment of
the general statute, 35 STAT. 1152 (1909), 18 U. S. C. § 551 (1934), which statute merely
provides and defines the punishment to be administered to accessories after the fact,
although this particular statute is later referred to by the court in its attempt to find
statutory authority penalizing the acts of the defendants, Berman and Skelly.
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inherent obstacles respecting prosecution, it offered more flexibility and
greater possibilities to the draftsman of the indictment. Accordingly,
Berman and Skelly were tried under that provision of the law, not
directly, but as "accessories after the fact" to the substantive offense of
conspiracy to kidnap in interstate commerce. Language from the opinion
reads as follows :
"Clearly the whole of such a criminal transaction may be embraced within
a single conspiracy. It was here. The conspiracy, as originally formed and here
charged, embraced two integral objects or purposes, one the commission of the
substantive offense by the original conspirators as principals to obtain the
ransom money, and the other the commission of the acts by Berman and Skelly
as accessories after the fact to enable such principals to avoid detection, apprehension, trial, and punishment.
"We are of the opinion that the criminal agreement, both that part which
had for its purpose the commission of the substantive offense by principals and
that part which had for its purpose the commission of accessory criminal acts
by accessories after the fact , constituted one entire conspiracy and is embraced
within the conspiracy provision of the act and that such conspiracy was not
completed until both its objects were effected. Like conclusions have been
reached in analogous cases.
"We conclude that when Berman and Skelly, with knowledge of the conspiracy and its unlawful purpose, agreed to join it and commit such acts as
accessories after the fact, they thereby became parties to the conspiracy with
the same effect as if they bad joined in at its inception." 37 "

The court speaks briefly concerning the concept of "conspiracy".
Somewhat more briefly the "accessory after the fact" concept is discussed in indefinite language. Analysis reveals the very strained construction employed by the court in order to apply the "accessory after
the fact" concept. There is no federal legislation satisfactorily defining an "accessory after the fact" , and the federal courts must turn to
the common law to determine the meaning of the phrase. At common law
it would seem that the concept embraced or included only those individuals who aid, minister to, give succor to, or assist felons in a personal
way. 38 It covered such acts as treatment of injuries in the nature of
first aid or otherwise and giving shelter, hiding, or actually concealing
felons. It is apparently an extension of the concept to interpret it as
being applicable to the disposal of ransom money in connection with a
rra75 F. (2d) 483, 488 (C. C. A. 10th, 1935) .
11

An accessory after the fact is one who, knowing a felony to have been committed,
receives, relieves, comforts, or assfats the felon in order to hinder the felon's apprehension,
trial or punishment. 4 BL. COMM. *37; CLARK AND MARSHALL, CRIMES (2d ed. 1905) 247.
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kidnaping case. This observation persists despite the following language
of the court:
"Berman and Skelly, with knowledge that the substantive offense had been
committed, agreed with Bates, one of the principals to the substantive offense
and original member of the conspiracy, to commit certain criminal acts and
thereby assist such principals to avoid detection , apprehension , trial, and punishment.
"Upon the commission of such acts by Berman and Skelly they would become
accessories after the fa ct to the principals to such substantive offense, and upon
conviction thereof liable to punishment as provided in 18 U. S. C. A. § 551."37 •

In fact this language may indicate that the court is apprehensive as
to the applicability of the " accessory after the fact" concept to the facts
of these two cases and employs this superficially convincing phraseology
in order to bolster up a rather strained interpretation and application
of the concept. The disposal of ransom money is said to be of aid and
assistance to the principals in their efforts to avoid arrest. Certainly that
may be indirectly and remotely true, but the question remains as to
whether the acts of Berman and Skelly were of a character usually
labeled and regarded at common law as the acts of an "accessory after
the fact." The answer to this question must be in the negative. Thus,
we observe another instance of judicial legislation in the criminal field
wherein questionable prosecutions under a federal law, undoubtedly
involving an extension of federal powers, are unequivocally sustained.
Shannon v. United States 39 is another comparatively recent criminal
case decided by a lower federal court, in which the "movement in interstate commerce" 40 concept receives very little emphasis. The Shannons
were charged with conspiracy to commit the crime of kidnaping in interstate commerce as prohibited by the Lindbergh Law. Available evidence
indicated that the Shannons did assist in furthering the schemes of the
original kidnapers, but this evidence against them does not show that
they participated in the crime or assisted the kidnapers until after movement of the kidnaped victim in interstate commerce had ceased. The
only proof indicating participation by the Shannons showed that they
assisted in guarding the victim , th at they prepared and cooked meals
:nbld . a t 487.
39
76 F . (2d ) 490 (C . C . A. 10th , 1935) .

'°For a most excellent discussion of the "movement in in tersta te commerce" concept.
see Stern , T hat Commerce Which Co1z crrns M ore States T han One ( 193 4) 47 H .1R1·. L.
R EV. 1335.
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for the gangsters and their prisoner after the entourage arrived at the
Shannon farm in Texas. It would not have been unreasonable or illogical
to have assumed the position that the acts of the Shannons were local
in nature since they occurred within the confines of a single state and
at a time when the interstate commerce character of the particular
criminal transaction had ended. Until quite recently, this type of legal
logic and reasoning enjoyed widespread judicial approbation. Therefore,
it seems probable that federal jurisdiction over the Shannon case was
questionable and perhaps unwarranted. The language of the commercial
cases referred to in this paper involving the concept of movement and
cessation of movement in interstate commerce would certainly be persuasive of such a conclusion. 41 In the Shannon case it is submitted that
the court may have recalled the lurid accounts in the newspapers at the
time the particular kidnaping was headline news and proceeded to construct a legal opinion quite unfavorable to the Shannons. It was, shall
we say, indicative of the court's preconceptions regarding kidnaping and
the type of person who becomes involved in affairs of this nature.
The legalomania of the court finally evolves the theory that a kidnaping comprises three practically inseparable elements or parts. In
addition to the actual "taking" or "snatch" other ingredients are essential to a good kidnaping. The court states in effect that the "holding"
or "concealing" or "carrying away" is just as important to the successful
consummation of a kidnaping as the actual "taking." The payment of
the ransom, inferentially at least, is the third necessary ingredient or
element in kidnaping cases. However, this tripartite division is accomplished without spelling out or referring to the legal dissection usually
performed in the business cases respecting "movement in interstate commerce", etc. The court finally concludes that the "taking", "holding",
"carrying away", or "handling of the ransom money" are so tied up and
inextricably interwoven as to comprise a single scheme or transaction ,
the individual parts of which are incapable of division or separation.
Having defined and established the crime of kidnaping as a single unit
or entity comprising: ( 1) the taking, ( 2) the holding, and ( 3) the payment of ransom and release of the victim, the court then turns to the
concept of conspiracy and finds that persons participating at any stage
of a kidnaping scheme, as defined by the court, are indictable as conspirators .
..This paper discusses several representative cases. Although a lengthy citation and discussion of similar cases is possible it is submitted that the ones discussed are typical and
quite suffi cient for the purposes of this article.
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If the factual situation involved had concerned state law as distingufahed from federal statute, this reasoning would not be difficult to
follow, but when the latter type of statute is involved, then the notion
of movement in interstate commerce presents difficulties. 42 It is submitted
that although the Shannons were apparently undesirable people nevertheless, in view of the Supreme Court's prior pronouncements and definitions concerning interstate commerce, the defendants were not guilty
of a violation of federal law, particularly since their actions were local
and intrastate in character.
Either of the following conclusions should be reached: ( 1) that these
cases in the criminal field and the cases in the business field arising as
a result of federal legislation based upon the Commerce Clause, are of
the same type but that the concept of movement in interstate commerce
as a necessary element of such cases has been repudiated and is no longer
the sine qua non limiting federal jurisdiction; or ( 2) that the cases in
the two fields are in some manner distinguishable, and that the "movement" concept applies to the business cases but for some reason is
inapplicable to the criminal cases. The second legal rationalization seems
superficial and not so convincing as the first; however, if the federal
courts had spelled-out and adopted either hypothesis, a relatively consistent and satisfying explanation of the cases might have been provided.
But this has not been done. While it has not been suggested that the
criminal cases are distinguishable from the business cases. The federal
decisions respecting the criminal cases seem to have avoided reference to
the movement in interstate commerce concept which might indicate its
abandonment as a controlling legal touchstone. Nevertheless, the concept
has been discussed at length and used until recently with telling effect
to invalidate federal legislation relative to the business field.
1

~ e idea of "movement in interstate commerce" is particularly important if we carefully analyze the wording of the prohibition contained in the statute. This language
specifically refers to transportation in interstate commerce. The prohibition is established
by the following language:
"Whoever shall knowingly transport or cause to be transported, or aid or abet in transporting, in interstate or foreign commerce, 'any person. . . ." The language immediately
following the quoted material defines and limits the prohibition to "takings" or to "snatch"
cases perpetrated for purposes of "ransom, reward, or otherwise". 48 STAT. 781, 18 U. S. C.
§ 408 a ( 1934). Actually , the prohibition does not relate directly to "kidnaping" as such
but only to the transportation in interstate or foreign commerce of kidnaped persons,
accordingly it would seem that only those acts actually concerned with movement or
transportafion in interstate commerce are prohibited by the statute.
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It should be noted that beginning with the comparatively recent
National Labor Relations Board cases 43 certain opinions of the Supreme
Court may seem to indicate abandonment of the movement concept and
a tendency away from restrictive interpretations of the Commerce
Clause. These cases largely have involved the problem of governmental
regulation of organized labors principle of collective bargaining. Possibly, the Court using this characteristic or common denominator as a
basis for classification is moving toward a new grouping of cases which
will fall within the twilight zone now apparent betwixt the criminal cases
and the business cases; however, the Court once having mapped the
boundaries of this uncharted area of legal logic may discontinue exploration and revert to a status quo philosophy. Add to this thought the
realistic .consideration that restrictive interpretation and application of
the Commerce Clause has been the rule in the past in many cases involving a great variety of federal statutes and it seems reasonable to
conclude that the movement concept has not yet been abandoned and
that it yet remains to be seen whether the tendency implicit in recent
cases will be extended to become finally articulate as a new norm of constitutional interpretation respecting all types of cases.
The chronic aptitude of the federal courts to look with favor upon
the extension of federal power in the general criminal field has nowhere
been more in evidence than in the Gooch case. 44 In that case, the "or
otherwise" language of the 1934 Amendment to the Lindbergh Law is
expanded tremendously. The Court discovers that it was within the
"intent of the legislature" 45 that the situation involved in the Gooch case
should be covered by the amended Lindbergh Law. But the reasoning
of the opinion seems hardly persuasive of the result reached by the Court.
Justice McReynolds, writing the opinion, says, in effect, that the
meaning of the statute is too obvious to require application of statutory
rules of construction, that such rules are only necessary when "meaning"
is doubtful and he refuses to apply the ejusdem generis rule of statutory
'"Consolidated Edison Co . of N . Y . v. National Labor Relations Board , 305 U . S. 197
(1938); Santa Cruz Fruit Packing Co. v. National Labor Relations Board, 303 U. S. 453
(1938 ) ; National Labor Relations Board v . Harry Marks Clothing Co., 301 U. S. 58
(1937 ); National Labor Relations Board v. Fruehauf Trailer Co., 301 U. S. 49 (1937);

aticnal Labor Relation, Board v . Jones & Laughlin Steel Corp., 301 U. S. 1 (1937).
"Gooch v. United States, 297 U. S. 124 (1935) (questions certified to U. S. Supreme
Ct. by C. C. A. 10th) .
..For a good discussion exploding the "intent of the legislature" myth, see Radin, Statutory Interpretations' (1930) 43 HARV . L . REV. 863.
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construction which would have excluded the Gooch situation from the
operation of the Lindbergh Law. 46 The meaning and effect of the statute
was found by the Court to be clear and unambiguous and sufficiently
broad to cover the acts of Gooch.
In a subsequent paragraph, perhaps unconsciously, the reverse of this
legal reasoning is used in a most resounding fashion. The Court apparently changes its mind respecting the obvious clarity and literal validity of the statute. In a brief opinion involving a very short statute it
seems hardly possible for the Court to blow both hot and cold. In one
breath it is said that the language of the statute is obvious and that, as
a consequence, resort to rules of statutory construction was unnecessary.
In the next breath the Court, though not labeling its action as such, assiduously applies techniques of statutory construction and resorts to extrinsic
aids including reference to legislative material on the history of the
statute and a reference to the statutory maxim that the "expression of
one thing is the exclusion of all others." 47 It is suggested that the words
"except in the case of a minor by a parent thereof " 48 reveal the "intent
of Congress" to exclude only this one type of kidnaping situation from
the operation of the statute. Thus in accordance with its own assertion
of approved legal theory the Court infers that the language of the statute
was not clear and resort to construction was necessary in order to determine meaning. Obviously, the two positions are inconsistent. Needless
to say, Mr. Gooch has been executed. 49
"The facts of this case indicate that defendant Gooch and a companio'1, nam •d :--ii~ .
while heavily armed, we re accosted by peace officers at Paris, Texa s. To avoid arrest,
Gooch and Nix resisted and disarmed the officers , forced th em into an automobile and
tra nsported the'm across th e state line from Texas into Oklahoma , liberating them in th e
latter state. D efense attorneys pointed out in their brief to the United States Supremr
Court that a crimi nal statute was involved and that t he fam iliar rule of ejusdumi generis
should be strictly applied. It was argued that the words "ransom or reward" as contained
in the statute "impart some pecuniary co nsideratio n or payment of somethin g of ,·alue" ;
that a scheme or purpose to escape arrest was not similar in nature to a scheme or purpose
to obtain money or something of pecunia ry value. In th e light of this suggested meaning
of the words "ranso m or reward" , application of the ejusdum generis rul e to the "or
otherwise" language was requested. It was submi tted that since the acts of Gooch and
Nix were n ot of a type classifiable as a sch eme for th e purpose of "ransom or re,,·ard",
therefore, that those acts were not within the purview of the "or otherwise" phraseology
of the statute and that the Lindbergh L aw was not applicable to the case. See note 23
supra and 2 SUTHERLAND , STATUTORY INTERPRETATION ( 1904) §§ 422-434.
47
SUTHERLAND , STATUTORY INTERPRETATION (1904) §§ 49 1-495.
"'See note 23 supra.
••Executed on Jun e 19, 1936.
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Any discussion of the constitutionality of the Lindbergh Law is a
pastime somewhat akin to the shooting of dead rabbits by any misguided
nimrod. Federal judges with little or no discussion, in fact, with little
more than a wave of the judicial wand, have taken all the fun out of
discussing the legality of the Lindbergh Law by unequivocally affirming
its constitutionality .50
A sampling of statistical material is included at this point indicatitig
some of the effects of federal action pursuant to the Lindbergh Law and
related federal legislation.
The reports of police departments of 501 cities indicated that 279
kidnapings occurred in 1931. 51 Despite that large number of offenses
committed only 69 convictions were secured. 52 This surprising ratio between convictions obtained and offenses committed becomes even more
significant when we realize that the total number of convictions does
not represent the number of cases solved, otherwise wound up, or satisfactorily terminated, because it is estimated that more than eight persons
are usually involved in a modern kidnaping.
Kidnaping for the purpose of ransom and in the modern racketeering
sense was not penalized by federal law until 1932 .53 During the period
subsequent to the enactment of the Lindbergh Law and prior to the
enactment of the 1934 amendment, 26 cases involving kidnapings in
interstate commerce were investigated. 54 Of this number, 24 were prosecuted by the Federal Government with an acquittal accorded in only
one case. At the date of the Amendment in 1934, thirteen defendants
awaited trial in the federal courts; a total of SS convictions had been
secured; the pen·al sentences meted out totaled 923 years; two death
penalties had been exacted; eleven life sentences had been imposed ; two
""Seadlund v . United States, 97 F. (2d) 742 (C. C. A. 7th, 1938 ); Kelley v. United
States, 76 F . (2d) 847 (C . C. A. 10th , 1935); Bailey v. United States, 74 F . (2d) 45 1
(C. C. A. 10th, 1934).
61
Hearings before Committee on the Judiciary on H . R. 5657, 72d Cong., 1st Sess. ( 1932
Ser. 4) 75.
"'This bad record was certainly not due to lack of legislation for in 1931 every state
in the Union had kidn aping laws on th e statute hooks and six of th e states im posed th e
death penalty . See Banks' compilation of state kidnapin g legislation , 75 CONG. R r c .
13285 (1932).
63
A federal statute was enacted after th e Civil War to b an kidn a ping for purposes of
slavery, but the statute was not de~igncd to include kidnaping for purposes of ransom.
35 STAT. 1141 (1909). 18 u. S. C. § 443 ( 1934).
"'See Crime Report of Dr. Ra y mond Moley in N, Y. Times. M ay 24. 1934.
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kidnapers had been lynched; and two had committed suicide. From
June 22, 1932, the date of the enactment of the Lindbergh Law, to the
end of the 1938 fiscal year 12 7 cases of kidnaping or plots to kidnap
had been investigated by the Federal Bureau of Investigation. All but
three had been solved. These were still being investigated. Persons convicted in federal and state courts numbered 273 . Punishment imposed
had included 41 life sentences, eleven death sentences, and other sentences totaling 3,382 years , eight months, and five days; seven suspects
had committed suicide ; six had been killed ; seven had been murdered
by their gang members; and two had been lynched. During the 1938
fiscal year, 6 7 persons were convicted of violation of the Lindbergh Law.
Punishment imposed included three life sentences, one sentence of death,
and other sentences totaling 887 years and nine months. Fines assessed
totaled $4,600. Forty-one fugitives sought for violation of the federal
kidnaping laws were located, and $48 ,166.18 in ransom money was recovered. During the 1938 fiscal year, in connection with violations of
the Federal Extortion Act enacted in 1932 to supplement the I,indbergh
Law, 103 persons were convicted ; punishment imposed included fines
of -$83 ,126 ; and sentences totaling 784 years, four months and 29 days.
These figures are highly significant. Comparisons of the statistics relative to federal cases after the Lindbergh Law with general crime statistics
relative to all kidnaping cases for the year 1931 are indeed startling. 55
It may be well at this point to observe that existing federal law treats
interstate kidnaping as a crime almost surpassing murder in its seriousness ; that such federal legislation represents a definite departure from
the English common law which regarded kidnaping merely as a species of
false imprisonment; 5 6 and that the federal laws go much further than
most kidnaping legislation.
To recapitulate, the Lindbergh Law as amended establishes new
federal criminal offenses and penalizes: ( 1) the transportation in interstate or foreign commerce of any person kidnaped and held for ransom or reward or otherwise ; specific exemption is provided in the
case of "child stealing" by a parent thereof ; ( 2) conspiracy to violate the provisions of the Lindbergh Law; ( 3) the handling of ransom
""REP. ATT'Y GEN. (1938) 169.
""The following summation of the common law relative to kidnaping is found in 2 BISHOP,
CRIMINAL LAW (8th ed. 1892) 435 : " A false imprisonment, aggravated by the carrying,
of the imprisoned person to some other place." See Maguire and Fisher, supra note 1,
at 648 .
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money knowing same to be "hot money." Lastly, the Lindbergh Law
establishes a presumption that state lines were crossed and presumes
federal jurisdiction when the victim is not released within seven days
after abduction. In cases involving kidnaping or conspiracy to kidnap,
if recommended by the jury, the death penalty may be exacted provided
that. the death penalty shall not be imposed if prior to its imposition the
kidnaped person is liberated unharmed. Defendants convicted of knowingly handling ransom money may be fined $10,000 or imprisonment in
the penitentiary for ten years, or both.
Supplementary legislation penalizes: ( 1) use of the mail; and ( 2) use
of other instrumentalities in the channels of interstate or foreign commerce by persons promoting kidnaping and extortion schemes. In the
former statute, the maximum punishment is $5,000 or twenty years imprisonment. In the latter statute maximum punishment is $5,000 fine
or twenty years, or both.
Our review of facts, cases, and statistics indicates that the United
States Congress, the Department of Justice, and even the federal courts
have cracked down on the modern kidnaping racket and that the combined effort of the three branches of the federal government has been
the determining factor in arriving at that degree of effective governmental control of the kidnaping racket which is apparent in this country
today. In order to determine the progress that has been made it is only
necessary that we contrast for a moment the situation in the United
States today with conditions existing in 1932 just prior to the enactment
of the Lindbergh Law. To place credit where it is due, it is well to point
out in closing that the changed picture in this field of governmental
regulation, is directly traceable to the activities of the Federal Government. However, without the assistance and cooperation of the local
officers, agencies and private citizens interested in the efficient administration of criminal justice, enforcement of the federal kidnaping legislation by the Federal Government would have been seriously handicapped
and the Lindbergh Law rendered ineffective in no small degree.
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THE SUPREME COURT OF THE UNITED STATES
JUDICIAL CONTROL OVER THE ADMINISTRATIVE PROCESS

A HIGHLY significant decision in administrative law, delimiting the
extent of the judicial power on reversal for error of law in an
administrative determination , was handed down by the Supreme Court
recently1 when it decided Federal Communications Commission v.
Pottsville Broadcasting Company. 2 The decision forged another link in
the chain of decisions designed to conduce "the development of habits
of responsibility in administrative agencies." 3
In May, 1936, the Pottsville Broadcasting Company applied to the
Federal Communications Commission for a permit to construct a broadcasting station at Pottsville, Pennsylvania. At somewhat later dates ,
two other corporations made application for the same facilities. Hearings were had on the Pottsville Broadcasting Company's application, one
of the competitors for the same license being allowed to intervene. In
May, 193 7, the Commission denied the application of the Pottsville Company on two grounds: ( 1) that the company was financially disqualified ;
and ( 2) that the applicant did not sufficiently represent local interest
in the community which the proposed station was to serve. From this
denial the company filed an appeal and , pending decision on the appeal,
the Commission suspended action on the other two applications for the
some facilities. The United States Court of Appeals for the District of
Columbia reversed, finding that the first ground for the denial was based
on a misconception of the law of Pennsylvania and ordered the " cause
... remanded to the .. . Communications Commission for reconsideration in accordance with the views expressed." 4 Thereupon the Pottsville
Company requested the Commission to grant its application forthwith.
The Commission refused, and entered an order setting a date for a
consolidated hearing of the three applicants to determine on a comparative basis which api'!-icant would best serve "public convenience, interest, or necessity", the touchstone for the exercise of the Commission's
authority. 5 The Pottsville Broadcasting Company balked at this pro'January 29, 1940.
0
8 u. s. L. WEEK 198 (U. s. 1940).
"Frankfurter, J., Federal Communications Commission v. Pottsville Broadcasting Comany, 8 U. S. L . WEEK 198, 201 (U.S. 1940).
'Groner, C. J., Pottsville Broadcasting Company v. F ederal Communications Com mission,
98 F. (2d) 288, 291 (1938).
""The Commission, if public co nvenience, interest, or necessity will be se rved thereby,
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cedure and applied to the court of appeals for a writ of mandamus commanding the Commission to set aside its order and to hear and consider
the application of the Pottsville B.roadcasting Company on the basis of
the record as originally made and in accordance with the opinions of the
court. This relief was granted 6 in April, 1939.
The issue brought to the Supreme Court was then whether the court
of appeals under its powers of judicial review of administrative determinations and after reversing on a point of law the denial by the Commission of an application could so handcuff the Commission as to prevent it from reconsidering the question of "public convenience, interest
or necessity" and bind it by a record that had been made up almost two
years before. 7
In one of the few unanimous decisions of the current term, the Court
dissolved the writ of mandamus and held that the court of appeals had
exceeded its powers in attempting to circumscribe the action of the
administrative agency. 8 The theory of the court of appeals in issuing
subject to the limitations of this Act, shall grant to any applicant therefor a station liceme
provided for by this Act." 48 STAT. 1064, 1083, 47 U. S. C. § 307 (a) (1934).
"If upon examination of any application for a station license or for the renewal or
modification of a station license the Commission shall determine that public convenience.
interest or necessity would be served by the granting thereof, it shall authorize the issuance, renewal, or modification thereof in accordance with said finding . . . ." 48 STAT.
1064, 1085, 47 U. S. C. § 309 (a) (1934).
"Pottsville Broadcasting Company v. Federal Communications Commission, 10· F. (2d)
36 (App. D. C. 1939).
'In this connection it is interesting to note that under the contention of the Broadcastin~
Company the Commission, by denying the application would have been foreclosed from
re-examining the question of "public convenience , interest or necessity" for more than
four times the length of time it would have been foreclosed had it granted the application.
This is so because at the time the application was denied (May, 1937) it was the practice
of the Commission to issue licenses for only six month periods at the expiration of which
the Commission could, upon application for renewal, re-examine the question of "public
convenience, interest or necessity". Had the Broadcasting Cijtnpany prevailed, this question would have been beyond the Commission's review even though more than two yearhad elapsed between the denial of the application and the action of the Supreme Court
"Also decided by the Supreme Court on the same day was the case of Fly v. Heitmeyer.
8 U . S. L. WEEK 201 (U. S. 1940), in which the facts were almost identical to those in
the case under discussion . The Commission had denied the application for a license on
the ground of financial disqualification, whereupon the Court of Appeals reversed and
remanded. The cases differ in that the Commission proposed not only to reconsider the
applications, but to reopen the record and take new evidence on the comparative ability
of the various applicants to satisfy " public convenience, interest or necessity". Here tor
the Court of Appeals granted a writ of mandamus which the Supreme Court dissoh-ed on
the basis of the Pottsville case.
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the writ was that to preserve the full force of the judgment it had rendered, its powers and duties on review of a refusal by the Commission
to grant a permit or license were coextensive, in nature and in scope,
with its power to review the decisions of the District Court of the United
States for the District of Columbia. 9
The Court, through Mr. Justice Frankfurter, was quick to point out
that:
"This was not a mandate from court to court but from a court to an administrative agency . .. . to assimilate the relation of these administrative bodies
and the courts to the relationship between lower and upper courts is to disregard
the origin and purposes of the movement for administrative regulation and at
the same time to disregard the traditional scope, however far-reaching, of the
judicial process. Unless these vital differentiations between the functions of
judicial and administrative tribunals are observed, courts will stray outside their
province and read the laws of Congress through the distorting lenses of inapplicable legal doctrine." 10

The error of the Court of Appeals was found to lie in attempting to
dictate the very function vested in the Commission by Congress. Under
the Communications Act, the scope of judicial review was limited to
questions of law.11 Under that Act too, the Commission had full authority to determine "public convenience, interest and necessity" in granting
or refusing licenses. 12 The error of law made by the Commission was
the finding that the applicant was financially disqualified. Because of
this error the Court of Appeals, through the writ of mandamus, proposed
to foreclose the Commission from performing its validly delegated ad9

"We have no doubt that as far as is practicable the order of the Court entered on an
appeal from the Commission ought to have the same effect and be governed by the same
rules as apply in appeals from a lower federal court to an appellate federal court in an
equity proceeding." Groner , C. J., Pottsville Broadcasting Company v. Federal Communications co·mmission , 105 F. (2d) 36, 39 (1939).
1
°Frankfurter, J., Federal Communications Commission v. · Pottsville Broadcasting Comany, 8 U. S. L. WEEK 198, 199 (U. S. 1940).
w,At the earliest convenient time the court shall hear and determine the appeal upon
the record before it, and shall have power, upon such record , to enter a judgment affirming or reversing the decision of the Commission , and in event the court shall render a
decision and enter an order reversing the decision of the Commission , it shall remand the
case to the Commission to carry out the judgment of the court: Provided, however, That
the review by the court shall be limited to questions of law and that findings of fact by
the Commission, if supported by substantial evidence, shall be conclusive unless it shall
clearly appear that the findings of the Commission are arbitrary or capricious. . . ." 48
STAT. 1064, 1094, 47 U.S. C. § 402 (e) (1934).
:c,See note 5 supra.
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ministrative duties by limiting its consideration specifically to the second
ground given by the Commission for its denial of the applicaton. Thus
the Commission not only could not examine whether granting the Pottsville Broadcasting Company application would still-two years after the
last determination-serve "public convenience, interest and necessity",
but should it decide in favor of the Broadcasting Company on the one
question left open to it by the writ, it would in effect have been forced
to turn away the other two applicants for the identical facilities, in spite
of the fact that the Commissioner's examiner had already recommended
the application of one of them .
Not only does this decision mark another step in the advance of
administrative law, by giving the agencies the elbow room needed to
combat the complicated and specialized problems facing them-problems
which could not effectively be handled by the judicial process or through
legislation 13-but it is another good indication that the Supreme Court
is becoming more satisfied with the work of administrative bodies and
that it is willing to repose more responsibility14 in them, at least as to
matters within the scope of their delegated authority .
CARL

J.

SCHUCK

STATE SALES TAXES-INTE RSTATE COMMERCE

THE Supreme Court, in McGoldrick v. B erwind-White Coal Mining
Company,1 5 and its companion cases, 16 imposed a significant restriction upon the t raditional doctrine of the immunity of interstate commerce
from state taxation. Relying apparently more heavily upon reason and
upon " a due regard for a just balance between national and state
power," 17 than upon judicial precedents, the majority of the Court,
speaking through Mr. Justice Stone, held , in the principal case, that coal
purchased on contract from mines in Pennsylvania, and shipped by
13

( 1938) 30-3 4.
" 1nterferen ce by the courts is not conducive to the development of habits of re,ponsibility in administra tive agencies." Frank fu rt er, J., F ederal Communications Commission
v . Pottsville B roadcastin g Co mpany, 8 U. S. L . W EEK 198, 201 (U. S. 1940).
15
8 U . S. L . W EEK 206 (U . s. 1940).
1
"McGold rick v. Felt & T arrant Mfg. Co., 8 U . S. L . W EEK 213 ( U. S. 1940); McGoldrick v. A. H . Dugre nli er, Inc., a nd Stewart & M cGuire, Inc., 8 U . S. L . WEE K 213 (U. S.
1940 ).
1
"McGoldrick v. Berwind-White Coal Minin g Co., 8 U . S. L. WEEK 206 (U. S. 1940).
L ANDI S, THE A DMIN ISTRATIVE P ROCE.SS

14
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railroad and barge to the consumer's plant in New York City, is subject
to the New York City sales tax 18 of two per cent of the entire purchase
price. In so holding, the Court reversed the unanimous decision of the
Court of Appeals of New York, to the effect that the tax as here ap plied
is a direct tax upon interstate commerce, and therefore invalid under
the Federal Constitution. 19 A vigorous dissenting opinion was entered
by Mr. Chief Justice Hughes, and was joined in by Mr. Justice R oberts
and Mr. Justice McReynolds.
The tax here in question was laid upon the sale for consumption of
tangible personal property generally ( except foods and drugs furni shed
on prescription) , of utility services in supplying gas, electricity , telephone
service, etc. , and of meals consumed in restaurants. There is some conflict of opinion between the majority and minority of the Court as to
whether the incidence of the tax is upon the purchaser or upon the
vendor; from either point of view, however, the tax is upon the sale ,
and is measured by the amount of the sale. The sales here · to be taxed
are sales of coal ( made upon contract for a specified period , orders being
given as coal is needed ) by a Pennsylvania corporation with a sales
office in New York, to New York consumers , mainly public utility and
steamship companies. The coal is mined in Pennsylvania , and moves by
rail from mine to dock in Jersey City, thence by barge to the point of
delivery .
These, obviously, are sales in interstate commerce. And the Court
has consistently held , in a long line of decisions, that the states cannot
tax interstate commerce either by laying the tax upon the business which
constitutes such commerce or the privilege of engaging in it, or upon
the receipts, as such , derived from it. 20 Even where no element of discrimination is present , state taxes applied directly to interstate tr ansactions have been held invalid. Thus, in Robbins v . Shelby County Ta xing
District, 21 the Court stated , " Interstate commerce cannot be taxed at all ,
even though the same amount of tax should be laid on domestic com18

New York City L ocal L aw No . 24 ( 1934) (annu ally re newed).
'"McGold rick v. Ben vind-White Coal Mining Co ., 28 1 N. Y . 94 ( 1939). Th e cou rt of
appea ls. in its amended remittitur , declared th at th e affirm ance was upo n the sole gro und
tha t the tax ing statute as applied violated th e co mm erce clause .
!.'()Gwin, White & Prince v. H enneford, 305 U . S. 434 ( 1939); Sonn ebo rn v. Cureton.
262 U.S. 506 (1923); Minn esota R a te Cases, 230 U . S. 352 ( 1913); Crenshaw v . A rkansas,
227 U. S. 389 (1913); G alvest on , H arrisburg & S. A. R y. v. T exas. 210 U. S. 217 ( 1908);
Robbins v. Shelby County T axing Distri ct , 120 U . S. 489 ( 1887).
21
120 U. S. 489 ( 1887 ) .
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merce, or that which is carried on solely within the State." 22 And again,
referring in another case to contracts similar in every respect to those
here under consideration, the Court said, obiter, "They were, in effect,
contracts for the sale and delivery of the oil across state lines. . ..
Such transactions are interstate commerce in its essence, and any state
tax upon it is a regulation of it, and a burden upon it." 23
But the Court, ,in the instant case, draws an analogy between the
transaction here sought to be taxed and the exercise of other powers of
ownership on which state taxes have been upheld. Thus it is said that
the taxation of property or the exercise of power over it immediately
preceding its previously contemplated shipment interstate has been sustained.24 As pointed out, however, in Coe v. Errol, 25 the interstate transaction there contemplated had not begun, and might never materialize.
Again, the Court stresses the decisions upholding property taxes in the
state of destination upon the merchandise transported, 26 and upon its
use.27 But, as pointed out in American Steel & Wire Company v. Speed, 28
in which such a property tax was upheld, "the goods ... were at rest in
the state, were enjoying the protection which the laws of the state
afforded." 29 And Mr. Justice Cardozo, speaking for the Court in Henneford v. Silas Mason Company, 30 was most careful to show that the use
tax was upheld because it was imposed after interstate commerce had
come to an end. The Court said, "The tax is not upon the operations
of interstate commerce, but upon the privilege of use after commerce is
at an end .... The privilege of use is only one attribute, among many,
of the bundle of privileges that make up property or ownership." 31
And likewise, analogy is sought to be established between the instant
case and the line of sales tax decisions dating from Woodruff v. Park""Id. at 497 .
""Sonneborn Bros. v. Cureton. 262 U. S. 506, 515 (1923) .
..Federal Compress & W. Co. v. McLean, 291 U. S. 17 (1934); Bacon v. Illinois, 227
U.S. 504 (1913); Coe v. Errol, 116 U.S. 517 (1886).
25
11 6 u. s. 517 ( 1886).
""General Oil Co. v. Crain, 209 U. S, 211 (1908); American Steel & Wire Co. v. Speed,
192 U .S. 500 (1904); cf. Bacon v. TI!inois, 227 U. S. 504 (1913).
r.Felt & Tarrant Mfg. Co. v. Gallagher , 306 U. S. 62 (1939); Henneford v. Silas Mason
Co., 300 U. S. 577 (1937); Monomotor Oil Co. v. Johnson , 292 U . S. 86 (1934).
28
192 u. s. 500 ( 1904).
20
Id. at 521.
80
300 U. S. 577 (1937).
"'-Id. at 582.
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ham,32 which distinguished between the immunity attaching, in the case
of imports from another country, to the article itself , whether it is in
transit or at rest, so long as it is in the form and package in which
imported, and in the custody and ownership of the importer, and , on
the other hand, the immunity of articles in interstate commerce, depending on whether the tax challenged regulates or burdens interstate commerce. Thus, in the cases following the Woodruff decision, the application of non-discriminatory state sales taxes to merchandise brought in
from other states has been upheld, whether the merchandise remained
in the original package or not, but in all of these cases the merchandise
had reached its destination and was in a state of rest. 33
The Court went on to say, "But we have sustained the tax where the
course of business and the agreement for sale plainly contemplated the
shipment interstate in fulfillment of the contract," citing Wiloil Corporation v. Pennsylvania,34 and Graybar Electric Company v. Curry. 3 5
However, in the Wiloil Corporation case, the Court emphasized that the
contracts did not require or necessarily involve transportation across the
state boundary, and stated that, "as interstate transportation was not
required or contemplated, it may be deemed as merely incidental." 36
And this statement applies with equal force to the facts presented in the
Graybar case.
This decision comes at a time when the relationship of federal and
state authority at various points of contact is being re-examined , particularly in the fields of commerce37 and taxation. 38 Perhaps, therefore,
it is not inappropriate that the Court, in this case, has looked beyond
judicial precedents alone, to the Constitution itself, and to the need
for the courts to reconcile competing constitutional demands, that commerce between the states shall not be unduly impeded by state action,
and that the power to lay taxes for the support of state government
shall not be unduly curtailed. Perhaps, too , it is not inappropriate that
the balance between these competing constitutional demands should be
reestablished in the light of present day needs and conditions, rather
"8 Wall. 123 (U. S. 1869).
"'Sonneborn Bros. v. Cureton, 262 U. S. 506 (1923).
"'294 U. S. 169 (1935).
35
60 Sup. Ct. 139 (Nov. 4, 1939).
06
294 U.S. 169, 175 (1935).
"~ational Labor Relations Board v. F einblat , 306 U. S. 601 ( 1939).
"'Graves v. New York ex rel. O'Keefe, 306 U. S. 466 (1939).
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than on judicial precedents which reflected, perhaps soundly, the needs
and conditions of another age. In any event, there appears to be truth
in the statement that, "Logic and taxation are not always the best of
friends." 39 Whether, indeed , the dangers and implications envisioned by
Mr. Chief Justice Hughes, 40 do lurk in the instant decision, remains for
the future to disclose. 41
WILLIAM H. EDMONDS

•Sonneborn Bros. v . Cureton , 262 U. S. 506 , 522 (1923) (concurring opinion) .
"'"If New York can tax the delivery , Pennsylvania can tax the shipment , and New
Jersey the transshipment. And the latter states, respectively, would be as much entitled
to tax the gross receipts from the sales as would New York." McGoldrick v. BerwindWhite Coal Mining Co., 8 U.S. L . WEEK 206 , 213 (U. S. 1940) (Hughes, C. J ., dissenting).
" "Spasmodic and unrelated instances of litigation cannot afford an adequate basis for
the creation of integrated national rules which alone can afford that full protection for
interstate commerce intended by the Constitution . We would, therefore, leave the questions raised by the Arkansas tax for consideration of Congress in a nation-wide survey of
the constantly increasing barriers to trade among the States." McCarroll v. DixieGreyhound Lines, Inc., 8 U. S. L . W EEK 299, 302 (1940) (Black, J., dissenting).

FEDERAL LEGISLATION
PUBLIC DEFENDER IN FEDERAL COURTS

PARTICULAR attention has been focused of late upon the plight of
the indigent defendant in criminal cases in the federal judicial
system. 1 While in many instances the poor and destitute often receive
gratuitous services far beyond the scope of their means, nevertheless it
is felt generally that the system of assigning counsel to def end the impoverished defendant without compensation results often in a miscarriage
of justice.2
Pending at the present time, however, in the legislative hopper of
Congress are two important bills designed to eliminate the injustices of
the assignment system by providing for a compensated public official,
known as a public defender, to represent indigent defendants at the
federal bar. One bill applies to federal courts generally ,3 the other, to
the district court for the District of Columbia in particular. 4 Immediate
action upon the latter measure seems imminent as a consequence of a
recent decision of the Court of Appeals for the District of Columbia
which has engendered popular demand for a public defender for the
District of Columbia. 5
Both bills being of cognate character and having identical objectives ,
an examination of the several provisions of each is proposed. By way
of introduction, a brief examination of the constitutional right to counsel
in criminal proceedings together with the underlying causes of the legislation will be presented so that a more comprehensive understanding of
the bills may be obtained.
RIGHT TO COUNSEL

The accused in a criminal proceeding in a federal court is entitled as
a matter of right to the aid of counsel. The Sixth Amendment provides,
inter alia: "In all criminal prosecutions, the accused shall enjoy the
right to ... have the assistance of counsel for his defen se." 6 Moreover,
'Johnson v. Zerbst , 304 U. S. 458 ( 1938); J ohnso n v . United States. U. S. Ct. of App.
for the D . of C. (Feb ., 1940 ).
'Van Schaick, Th e Handica p of Poverty in L itigation ( 1927) 12 CoR:--r . L . Q . 460.
3
S. 1845, 76th Cong., 1st Sess. (1 939).
'S. 2871 , 76th Cong., 1st Sess. (1939).
•J ohnson v. U ni ted States, U.S. Ct. of App. for 'he D . of C . (F eb ., 1940).
''U. S. CONST. A ME.N D. VJ. In th e seve ra l states, also, by constituti on or sta tute this
right is accorded those charged with crime. "Wi th us it is a uni versal principle of constitutional law that th e priso ner shall be allow ed a defense by cou nsel" . 1 CooLEY , CoNSTI17JTI0NAL LIMITATIONS (8t h Ed. 1927) 700 .

93 7
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the Supreme Court has held that the right of the accused, at least in a
capital case, to have the assistance of counsel for his defense is one of
fundamental rights guaranteed by the "due process" clause of the Fourteenth Amendment. 7
This right is not a privilege "pro forma" but rather a substantial one.
Thus, in Powell v. Alabama,8 the Supreme Court ruled that the right to
assistance of counsel included the right to have sufficient time to advise
with counsel and to prepare a defense and that the duty of the court to
appoint counsel to defend is not discharged by an assignment at such a
time or under such circumstances as to preclude the giving of effective
aid in preparation and trial of the case.
An illustration of how far the court will go to insure an indigent defendant of a substantial defense is found in the recent case of Johnson v.
United States. 9 Here, the accused was found guilty of first degree murder
and sentenced to death. On appeal, the Court of Appeals for the District
of Columbia granted a motion for a new trial on the basis of newly discovered evidence even though such evidence was, in the exercise of due
diligence, available to the defense at the trial, for the reason that:
"The experienced counselor who represents appellant here did not represent
him at the trial. Accused was a colored boy without funds or other means to
employ counsel of his own selection and the court appointed two attorneys to
defend him. The defense was conducted by one of them and another member
of the bar. These attorneys did not examine the transcript of the testimony
taken at the inquest. After the trial they filed no brief in this court within the
time allowed by the rules. The trial court finally asked present counsel to
represent the defendant on this appeal. In the circumstances the failure of
counsel to produce all available evidence in a case involving the life of the
accused should not be held against him. It would be a strange system of law
which first assigned inexperienced or negligent counsel in a capital case and
then made counsel's neglect a ground for refusing a new trial. The right to
counsel is not formal but substantial". 9 •

Like any other constitutional privilege, the right to legal assistance
in criminal proceedings may be waived by the individual for whose benefit it is intended. 10 It must affirmatively be shown, however, that the
7

Powell v. Alabama, 287 U . S. 45 (1932 ) ; accord, Brown v. Mississippi, 297 U. S. 278,
286 (1937); cf. Kelley v. Oregon , 273 U . S. 589 (1927); see Note, The Federal Bill of Rights
and the Fourteenth Amendment (1938) 26 GEORGETOWN LAW JOURNAL 439.
8
287 u. s. 45 (1932).
"Johnson v. United States, U. S. Ct. of App. for the D . of C. (Feb ., 1940).

••Ibid.
10

Patton v. United States, 28 1 U. S. 276, 308 (1929 ) .
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person waiving it does so knowingly and without coercion.11
It is interesting to note that this constitutional right is not a derivative
from the English law as known to the founding fathers. On the contrary,
it is a distinct contribution of this country to criminal jurisprudence.
In England, the right to professional assistance was denied to persons
accused of treason or a felony until a comparatively recent time. 12
Strangely 'enough, in these cases where the aid of counsel was needed
more than in any other, the judge was supposed to protect the interests
of the accused. Cooley tells us that:
"In civil cases and on the trial of charges of misdemeanor, the parties were
entitled to the aid of counsel in eliciting the facts and in presenting both the
facts and the law to the court and jury, but when the government charged a
person with treason or felony he was denied this privilege . . . . Only after the
Revolution of 1688 was a full defense allowed on trials for treason and not until
1836 was the same privilege extended to persons accused of other felonies" .13

Undoubtedly, then, it was with the express intention of righting a
flagrant wrong and providing equal justice for all, that the right to
counsel for the accused in a criminal case was included in the Bill of
Rights. 14 Of all the privileges guaranteed to a person accused of crime
none is more important. The technical procedure to be pursued in a
criminal case presents a perplexing maze to the layman, educated and
11

Johnson v. Zerbst, 304 U. S. 458 (1938).
"The constitutional right of an accused to be represented by counsel invokes, of itself,
the protection of the trial court , in which the accused-whose life or liberty is at stakeis without counsel. This protecting duty imposes the serious and weighty responsibility
upon the trial judge of determining whether there is an intelligent and competent waiver
by the accused. While an accused may waive the right to counsel , whether there is a proper
waiver should be clearly determined by the trial court, and it would be fitting and appropriate for that determination to appear upon the record . . . . The purpose of the constitutional guaranty of a right to counsel is to protect an accused from conviction resulting from
his own ignorance of his legal and constitutional rights , and the guaranty would be nullified
by a determination that an accused's ignorant failure to claim his rights removes the
protection of the Constitution". Id. at 465.
12
1 COOLEY, CONSTITUTIONAL LIMITATIONS (8th ed. 1927) 699.
"1 COOLEY , op. cit. supra note 12, at 700.
""Omitted from the Constitution as originally adopted, provision.s of this (Sixth Amendment) and other Amendments were submitted by the first Congress convened under that
Constitution as essential barriers against arbitrary or unjust deprivation of human rights .
. . . It embodies a realistic recognition of the obvious truth that the average defendant does
not have the professional legal skill to protect himself when brought before a tribunal with
power to take his life or liberty, wherein the prosecution is presented by experienced and
learned counsel". Johnson v. Zerbst, 204 U. S. 458, 462, 463 (1938).
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ignorant, alike. Nowhere in all the field of the law is the guiding hand
of legal counsel more necessary than in a criminal trial. 15 In those instances where a human life is at stake this conclusion is all the more
forceful.
For the defendant possessed of sufficient wealth it is a relatively easy
matter to acquire the services of the most skilled and competent counsel
in the community. The poor or indigent defendant, on the other hand ,
has had to depend upon a haphazard system, receiving the assistance of
counsel assigned by the court to serve without compensation. 16 This
method of assigning counsel to indigent defendants in federal courts has
been far from satisfactory. The underlying cause of the dissatisfaction
lies in the inability of the court to assign trained and experienced lawyers
to such cases. Experienced lawyers are usually busy in an active and
lucrative practice and no matter how public-spirited they may be it is
difficult for such men to undertake assigned cases. Moreover, having
undertaken these unpaid tasks they unquestionably find it extremely
difficult to devote the time necessary for adequate study and preparation
for trial. Consequently, the assignments usually fall to the lot of the
novice attorney, who while he may employ his talents with zeal and
competence, yet in many instances, particularly, in capital cases, is
unable to defend with the ability which comes only with experience.
Cognizant of the unfavorable condition with respect to indigent defendants existing in federal courts, the Attorney General of the United
States, 17 in his Annual Report for 1938, in urging the establishment of
a Public Def ender in the federal judicial system, observed:
"One of the many troublesome problems in connection with criminal prosecution is to make certain that an indigent defendant is properly represented.
" While it is the duty of members of the bar to undertake the defense of indigent prisoners, and it is a traditional practice for the courts to assign counsel
to act in such cases without compensation, experience has shown that this procedure is unsatisfactory. " 1 8

Under our system of criminal jurisprudence in which an accused in
a criminal case is innocent until proven guilty, the poor man, in theory,
is entitled to the same protection as that accorded the man of means.
15

Powell v. Alabama, 287 U. S. 45 , 68, 69 (1932).
l('The Government is not liable for the fees of counsel assigned by a federal court to
defend in a criminal case. Nabb v. United States, 1 Ct. Cl. 173 (1864 ).
17
Th en the Hon . Homer S. Cummings. Resigned Janu ary 2. 1939.
" R EP. Arr'Y GEN. (1938) 7.
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In practice, however, we find that he has been denied the full benefit of
his constitutional right to legal assistance merely because of his poverty.
Obviously, then, to insure equal justice to all, an improvement in this
branch of the administration of justice is urgently needed . In truth , it
may be stated that the clarion call for action has been sounded by the
Court of Appeals for the District of Columbia in the Johnson case, when
it said:
"It is hard to ask experienced counsel, of proved ability, to serve in cases
of this sort without compensation , but the rights of poor persons can be protected in no other way until systematic provision is made for their defense". 19
PUBLIC DEFENDER IN DISTRICT COURTS OF THE UNITED STATES

Introduced in the Senate by Senator Henry F. Ashurst 20 and in the
House by Congressman Emanuel Celler, 21 this bill 22 provides for the
appointment of one or more public def enders for each district court of
the United States in each place where terms of court are held. The
power of appointment of the officer rests with the court. The public
defender shall represent all defendants charged with a capital crime or
an offense punishable by imprisonment for a term of more than one year
who, in the discretion of the court, are unable to employ counsel. 2 3
Service of all necessary papers in the prosecution of the defense is to
be made by the marshal in the particular district without charge. 2 4
Compensation for the public defender is provided for upon a fee basis,
the scale of fees to be determined by the Attorney General. 25 The reason
" Johnson v. United States, U. S. Ct. of App. for the D. of C. (F eb., 1940).
20
S. 1845, 76th Cong ., 1st Sess. ( 1939).
"'H. R . 4782, 76th Cong., 1st Ses.s. (1939).
"'Referred to post as the Ashurst-Celler bill.
l!3<•Be it enacted by the Senate a nd House of R eprese ntatives of the Uni ted States of
America in Congress assembled, That each district court of the United States shall appoint
one or more public defenders for each place where terms of the said court a re held .
Whenever it appears to th e satisfaction of the court that any person charged with an
offense punishable by death or by imprisonm ent fo r a term of over one year is unable
to employ counsel, the court shall direct a public defender to act as counsel in his behalf
at the arraignment, pleading, and trial, and in the preparation therefor." S. 1845, 76th
Cong., 1st Sess. (1939) § 1.
"'"It shall be the duty of United States marshals in their respective districts to serve
without makin g any charge to th e defendant all subpe nas iss ued in behalf of any defendant
who is represented by a public d efender, when such public defender so requests." S. 1845,
76th Cong., 1st Sess. (1939) § 2.
25
"Each public defender shall be compensated by a fee for each case handled by him .
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for this mode of compensation is apparent when the vast discrepancy
in the criminal dockets of the various federal courts is considered. In
some districts the number of criminal prosecutions is small; in others
it is great. Thus, for example, in 1939 there were but seventy criminal
cases filed in the district of Rhode Island, while in the District Court for
the southern district of New York there were filed some one thousand
three hundred and seven criminal cases. 26 Consequently, to lay down
a fixed salary for the public defender to apply uniformly, manifestly
would be inequitable both to the officers themselves as well as to the
taxpayer. However, there is some reason to believe that in the more
populous districts where the criminal case load is heavy a fixed salary
for the officer should be provided. 27
It is to be noted that this bill applies to all the district courts in the
federal system. 28 Since, however, scant action has been taken since its
introduction, popular demand for a public def ender for the District of
Columbia has resulted in the introduction of a separate bill for this
particular jurisdiction. Passage of this measure, which seems likely,
would naturally eliminate the application of the Ashurst-Celler bill to
the District of Columbia. Its probable result, though, will be the stimulation of active interest in the speedy passage of the Ashurst-Celler
bill also, so that a public def ender in the federal system universally may
be reasonably forecast.
PUBLIC DEFENDER FOR THE DISTRICT OF COLUMBIA

Because of its unique character, the need for a public def ender in the
District Court for the District of Columbia is more acute than in any
other federal district. This is true by reason of the fact that the only
courts in the District of Columbia are federal courts. Consequently,
The Attorney General shall from time to time fix and promulgate , subject to the approval
of the President, a scale of fees to be paid to public defenders. Each public defender
shall from time to time submit to the court by which he was appointed a detailed statement of the services rendered by him. The court shall thereupon fix the compensation
to be paid him, according to the scale fixed and promulgated by the Attorney General.
The fees of public defenders as aforesaid shall be paid _out of appropriations available
therefor by the respective United States marshals or other officers charged with the dutv
of disbursing such funds ." S. 1845, 76th Cong., 1st Sess. (1939) § 3.
""REP. Arr'Y GEN. (1939) 200, 202.
"'REP. Arr'Y GEN. (1938) 8.
'"'"This Act shall apply to the district courts of the United States in the several States
and in the District of Columbia." S. 1845, 76th Cong., 1st Sess. (1939) § 4.
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the volume of litigation, civil and criminal, exceeds that of any other
federal district. 29
The bill applying to the District of Columbia, introduced in the Senate
by Senator Arthur Capper 30 and in the House by Representative Estes
Kefauver,3 1 provides for the appointment of a public defender by the
President, the appointive officer for federal judges, district attorneys,
and marshals.
At the request of a defendant or upon assignment by the court, the
public defender shall represent any indigent person charged with a
capital crime or a crime punishable by a sentence of imprisonment for
a term of more than ninety days or a fine of more than three hundred
dollars. It is further provided that he shall prosecute an appeal for
any indigent person convicted of such offense where he has reasonable
grounds to believe that a reversal or modification of judgment may be
obtained. 32
Again, as in the Ashurst-Celler bill, the marshal is required to serve
all necessary papers free of charge. 33
Under the provisions of this bill, the public defender is assured of a
tenure of office for four years and shall receive a fixed salary not to exceed seven thousand dollars per annum. 34 Compensation by salary rather
20

See note 26 supra.
S. 2871, 76th Cong., 1st Sess. (1939).
st
H. R. 8693, 76th Cong., 3rd Sess. (1940).
"'" Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled , That there shall be appointed by the President a public
defender for the District of Columbia. Upon request by the defendant or upon assignment
by the court it shall be the duty of the public defender to represent and defend, without
fee, any indigent person who is charged with or held on suspicion of having committed
any offense punishable by death or by imprisonment for a term of more than ninety days
or by a fine or penalty of more than $300; or to prosecute an appeal on behalf of any
such person who has been convicted of any such offense where in the judgment of the
public defender such an appeal might reasonably be expected to result in the reversal or
modification of the judgment of conviction ." S. 2871, 76th Cong., 1st Sess. (1939) § 1.
""'It shall be the duty of the United States marshal to serve without making any charge
to the defendant all process and subpenas issued in behalf of any defendant who is represented by the public defender, when the public defender so requests ." S. 2871 , 76th Cong.,
1st Sess. (1939) § 2.
"'"The public defender shall be appointed and commissioned for a term of four years
and shall continue to discharge the duties of his office, unless sooner removed by the
President, until his successor shall be appointed and qualify. He shall be compensated at
a rate to be fixed by the Attorney General which shall not exceed $7,000 per annum."
S. 2871, 76th Cong., 1st Sess. (1939) § 3.
30
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than on a fee basis is warranted for the office of public def ender in this
jurisdiction will demand the full time attention of its occupant due to the
heavy volume of criminal cases.
Moreover, provisions are made for the appointment of assistant public
defenders to be paid a salary not to exceed five thousand dollars per
annum, as well as for the employment of necessary clerical assistance. 35
A most important and laudable provision, and one which merits incorporation in the Ashurst-Celler bill , is that requiring that the public defender and his assistants must be attorneys with at least five years of
active practice preceding their appointment. 36 Aimed at the chief cause
of dissatisfaction with the prevailing assignment system, this provision,
adopted as a universal rule, would prevent the recurrence of the unfortunate situation presented in the case of Johnson v. United States.
Finally, it is required that the Attorney General shall exercise supervision over the public def ender and the latter shall from time to time
make account of his stewardship. 37
CONCLUSION

The office of public defender exists by law in California, Connecticut.
Minnesota, Nebraska and Illinois. In these jurisdictions, experience
demonstrates that not only is the proper administration of justice furthered but also a saving of time is accomplished by eliminating dilatory
technical practices of assigned attorneys. 38 Moreover , an appreciable
06
"Assistants to the public defender ma y be appointed by the Attorney General in such
number as may be required for the prompt dispatch of the business of the public defender.
Such assistants shall be compensated at a rate to be fix ed by the Attorney General , which
shall not exceed $5.000 per annum. The public defender may with the approval of the
Attorney General , employ necessa ry clerical assistance at such salaries as shall be fixed
by the Attorney General." S. 2871, 76th Cong., 1st Sess. (1939) § 4.
"""No person shall be appointed as public defender, or assistant public defender. who
has not been , for a period of at least five years immediately preceding his appointment.
engaged in the actual practice of law before the District Court of the United St_a tes for
the District of Columbia." S. 2871, 76th Cong., 1st Sess. (1939) § 5.
37
"The Attorney General shall exercise general superintendence and direction over the
public defender as to the manner of discharging his duties; and the public defender is
required to report to the Attorney General an account of his official proceedings. and of
the state and condition of his office, in such time and manner as the Attorney General
may direct." S. 2871, 76th Cong., 1st Sess. (1939) § 8.
""For a valuable report on the excellent results realized in one district where the office
of public defender has been recently established, see, Th e Public D efender's Work in Cook
County (1934) 25 J. CRIM. L. 5.
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diminution in the cost of litigation is also a beneficial consequence. 39
To those who level objection to the creation of the office on the ground
that it is inconsistent and illogical for the government to both prosecute
and defend an accused person, it may be pointed out that the " presumption of innocence" theory under which we operate in order to be effective
requires that the government defend those persons accused of crime who ,
because of their poverty, are unable to adequately protect themselves. 40
Thus, it is the duty of the government to protect the innocent as well as to
convict the guilty.41
The enactment of this necessary legislation will grant to the poor man
a "new deal" in criminal proceedings in federal courts. It will remove
the burden of the indigent defendant now resting upon the individual
charity of the bar and guarantee to him full , adequate and skilled legal
assistance which has hitherto been denied to him by reason of his poverty.
Obviously it will remedy an intolerable evil now inherent in the administration of criminal justice.
While much remains to be done in law, as in medicine, for the poverty
stricken members of our society, the passage of the public defenders bill
will be encouraging evidence of a genuine desire on the part of the
government to accord to every man , poor and rich alike, equal justice
under law.
ROBERT T . MURP H Y

LIQUOR- AND RADIO ADVERTISING

NATIONAL prohibition was abolished by the people of the United
States when they adopted the twenty-first amendment,1 which by its
'""'As is well know n. such an offi cial has been p rovided fo r the state co u rts in a n umber
of comm unities. Th e operation of th e pl an has proved successful, both in acco rding to
indigent defendants p ro per rep resentation by counsel and in eliminatin g dil atory and
obstru ctive tac tics on the par t of the defense." R EP. ATT'Y GEN. ( 1939) 6.
'°Goldman, An Objection to Public Defenders Answered ( 1934) 20 A. B. A. J. 252.
" A remarka ble exa mple of a district a ttorn ey using t he power of his offi ce to p rotect
an innocent defend ant accused of mu rder is fo und in State v. Harold Israel (1924) 15
J. CRIM. L. 406 (argum en t t o court stating reaso ns fo r nolle pross given by H omer S.
Cummin gs, then D istrict Attorney fo r F ai rfie ld Co un ty, Co nn ecti cut ).
' The 21st Amendment was proposed by Co n!lress on F eb. 20. 1933, w hen it p assed th e
House (Cong. R ecord, 72d Co ng., 2d Sess. ( 1933) 45 16) having previously passed th e Senate
Ratification was com pleted on D ecem ber 5, 1933, when U tah , the thirty-sixth State approved th e ame ndme nt. On Decembe r 5, 1933, Acting .Secretary cf State Phillips ce rtified
that it had bee n adopted. 48 STAT. 1749 ( 1933), CONST. U . S. C. A. 320 (Supp. 1939).
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first section 2 repealed the eighteenth amendment and returned the power
of regulating the manufacture and sale of liquors to the several states.
This constitutional change has given the states a greater autonomy to
deal with liquor than at any previous time in our national history. 3 They
may prohibit it entirely or prescribe terms upon which it may be used. 4
In contrast with the individual state's control of the liquor problem is
the Federal Government's necessary and constitutional control of the
radio. 5 The Federal Communications Act of 1934 provides for the
licensing of radio stations upon the basis of public convenience, interest
or necessity. 6 Mr. Chief Justice Hughes speaking for the Supreme Court
in Federal Radio Commission v. Nelson Brothers Company 7 said:
"No State lines divide radio waves, and national regulation is not only
appropriate but essential to the efficient use of radio facilities. " 8

Since the sale of liquor may be legal then a fortiori it would seem that
the beverage could be freely advertised. 9 On the other hand, if the states
are to be left free to regulate liquor, should they not be as free to deal
with the advertising of liquors as they are now to deal with the beverage
"''The eighteenth article of amendment to the Constitution of the United States is hereby
repealed." U. S. CONST. AMEND. XXI, § 1.
"The power of the National Government to deal with the interstate aspects of the liquor
traffic is limited as follows : "The transportation or importation into any State, Territory,
or possession of the United States for delivery or use therein of intoxicating liquors, in
violation of the laws thereof, is hereby prohibited." U. S. CONST. AMEND. XXI, § 2.
'A California law imposed a fee of $500 per annum for the privilege of importing beer,
and $750 per annum for the privilege of manufacturing beer was held valid in State Board
of Equalization of California v. Young's Market Co., 299 U.S. 59 (1936 ).
"Congress, under the provisions of Article I, section 8, of the Constitution conferring upon
it the power "to regulate commerce with foreign nations and among the several States"
recognized the necessary control of radio impulses by the Federal Government when it passed
th~ Federal Communications Act of 1934 and declared in Title III, section 301 of that act:
"It is the purpose of this chapter, among other things, to maintain the control of the
United· States over all the channels of interstate and foreign radio transmission." 48 STAT.
1081 (1934), 47 U. S. C. A.§ 301 (Supp. 1939) .
6
48 STAT: 1083 (1934), 49 STAT. 1475 (1936) , 47 U. S. C. A. § 307 (Supp. 1939) .
1
289 _U. s. 266 (1933).
8
/d. at 279.
"In the case of Rast v. -Van Deman & Lewis Co. , 240 U. S. 342 (1916 ) , Mr. Justice McKenna
defined advertising in classic manner when he said:
"Advertising is merely identification and description, apprising of quality and place. It
has no other object than to draw attention to the article to be sold, and the acquisition of the
article to be sold constitutes the only inducement to its purchase. The matter is simple,
single in purpose and motive; its consequences are well defined, there being nothing ulterior ;
it is the practice of old and familiar transactions and has sufficed for their success." Id. at 365.
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itself under the twenty-first amendment? 10 The situation provokes a
debatable issue.
In his Annual Report to Congress, dated January 5, 1939, Federal
Alcohol Administrator, 11 Mr. W. S. Alexander, made the following
recommendation:
"I bring again to the attention of the Congress the fact that the present law
does not prohibit radio advertising of alcoholic beverages. Although for a number of years there has been little or no advertising of distilled spirits over the
radio, beer and wine are being so advertised. Unless radio advertising of alcoholic
beverages is prohibited by law, it is not unlikely that the distilled spirits industry
will desire to make use of this medium. I am convinced that radio advertising
of alcoholic beverages is against good public policy and should be prohibited." 12

"Following the recommendations of the Federal Alcohol Administrator,
many times repeated, and the urgent request of hundreds of thousands of
parents petitioning Congress for the protection of their homes against
offensive vocal advertising," 13 Senator Edwin C. Johnson of Colorado
introduced a bill, on January 10, 1939,14 having for its purpose the amending of the Communications Act of 193415 so as to prohibit the advertising
of alcoholic beverages by radio. Section (b) of this measure provided:
"(b) No person shall broadcast by means of any radio station for which a
license is required by any law of the United States, and no person operating any
such station shall permit the broadcasting of, any advertisement of or information
concerning any alcoholic beverage, if such advertisement or information is
broadcast with the intent of inducing the purchase or use of any alcoholic
beverage."
"'"One State, North. Carolina, prohibits radio programs originating in the State which
advertise liquor; Georgia , Idaho, New Jersey, Ohio, Oregon, Pennsylvania, and Utah have
certain restrictions on the use of the radio for liquor advertising ; while Maine and Massachusetts prohibit the radio on licensed premises. No State, however, can legally stop radio
advertisements of liquors coming into the State from other States." Hearings before a Subcommittee of the Committee on Interstate Commerce United States Senate on S517, 76th
Cong., 1st Sess. (1939) 19.
"The Federal Alcohol Administrator is authorized to make regulations governing the
advertising of liquors by radio broadcast. His authority is limited however by the fact that
his jurisdiction extends only to dealers engaged in sales in interstate commerce. 49 STAT.
931 (1935), 49 STAT. 1152, 1921, 1965, 1966 (1936), 27 U . S. C. A.§ 205 (f) (Supp. 1939).
12
REP. FED. ALCOHOL ADMIN. (1939) 6; REP. FED. ALCOHOL ADMIN . (1940) 28.
"'SEN. REP. No. 338, 76th Cong. , 1st Sess. ( 1939) 1.
"S. No. 517, 84 Cong. Rec., Jan. 10, 1939, at 224.
'"The Commission is prohibited from exercising any censorship over the programs heard
on the air but in the exercise of its licensing authority it can pass upon whether the use
made by the station of its facilities is in the public interest. 48 STAT. 1091 ( 1934 ), 4 7
U. S. C. A. § 326 (Supp. I 939 ) .
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Shortly after the introduction of this bill, the Senate Committee on Interstate Commerce adopted an amendment in the nature of a substitute for
it. The amended bill merely added a section which would make all basic
permits issued under the provisions of the Federal Alcohol Administration
Act deemed to be conditioned upon compliance with the liquor broadcast
ban. Hearings were held on the amended bill on March 29 and 31, 1939,
at which representatives of various temperance organizations parried testimony with agents of distilled spirits institutes and brewers' associations. ic
On April 28, 1939 the bill was reported to the Senate with the recommendation that it be passed. 17
The proposed legislation would apply, if enacted, the same legal
principle that is now applied to lotteries. In the Lottery cases,1 8 the right
to prohibit broadcasting of any information pertaining to lotteries was
upheld. 19
Proponents of the measure are further disturbed because the radio
enters practically every home, affecting the little children and young
people who are receiving the education that will guide them in the years to
come. The personal opinion of Chairman Frank R . McNinch of the
Federal Communications Commission was expressed in his speech delivered to the National Association of Broadcasters on February 15,
1938 when he said:
"And now, I am going to be bold. I am going to suggest that you consider the
wisdom of adopting a policy that would deny your facilities to those who seek
to cultivate the consumption of intoxicating liquors. There is comparatively little
advertising of intoxicating beverages over the radio, and you are to be congratulated on so largely eliminating this sort of sales appeal. But I believe you
would do well if the American public understood you were not willing to lend
your facilities for sales talks intended to increase the consumption of intoxicating
beverages, especially when you remember that appeal is made in the home to
children of all ages and both sexes.
"The majority of our citizens have registered their will that it should be lawful
to sell such beverages, but the minority has, I believe, a right to have its homes
protected against that which is offensive." 20
10

H earings before a Subcommittee of the Committee on Interstate Commerce United States
Senate on S .517, 76th Cong., 1st Sess. (1939).
17
SEN. REP. No. 338, 76th Cong., 1st Sess. ( 1939).
18
188 u. s. 32 1 (1903) .
19
48 STAT. 1088 ( 1934), 4 7 U. S. C. A. § 316 (Supp. 1939), provides that no lotteries be
advertised on the radio.
""H earings before a Subcommittee of the Committee on Interstate Commerce United States
Senate on S .517, 76th Cong., 1st Sess. (1939 ) 7.
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Compare this statement with the attitude of the bill's opponents as
exemplified in the minority report submitted by Senator Chan Gurney
of South Dakota. Quoting the latter:
" Malt beverages have been legitimatized by a vote of the people and if a
parental government should think that it can conceal that fact from American
youth, then those who urge this legislation must devise ways and means of
blindfolding children as they drive by alluring billboards and of using the shears
of censorship on newspapers and magazines. That is where 95 per cent of the
advertising is done and for that reason, if for no other, the entire problem
should be considered and no legislation adopted which would favor one type of
media as against its competitor." 21

There is pending before the Senate Committee on Interstate Commerce a bill introduced by Senator Arthur Capper of Kansas on January
12, 1939 .22 This proposal aims to prohibit all types of advertising of
alcoholic beverages. 23 Since the radio generally does not accept hard
liquor advertising, 24 it would be the logical thing to consider this measure
before acting on S.517.
The latter piece of proposed legislation remains on the Senate Calendar
but that body has not as yet voted on it. On January 29, 1940, Senator
Johnson proposed another amendment in the nature of a substitute to
S.517. The amended title reads: "A bill to prohibit the paid advertising of alcoholic beverages by radio, and for other purposes." The new
amendment embodies the substance of the original measure but instead
of prohibiting the broadcasting, it prohibits the "paid" broadcasting by
radio of liquor advertisements. The end sought is identical. It further
provides that all radio-station licenses issued by the Federal Communications Commission shall be deemed conditioned upon compliance with
the terms of the act.
The new phraseology clothes the same old issue. The family circleminded and the prohibitionist are making a potent effort to restrict what
"SEN. REP. No. 338, 76th Cong., 1st Sess. (1939) 7.
'"'S. No . 575, 84 Cong. R ec., J an . 12, 1939, at 306.
" The facts arc that slightly over $100,000 was spent for hard-liquor advertising by radio
in 1938 and $1,268,000 for radio advertising of beer. Newspapers and magazines in the same
yea r received some $23,000,000 in advertising revenue from the two so urces. SEN. RJ::P. No.
3 8, 76th Cong., 1st Sess. (1939) 7.
'""Recently the board of directors of the National Association of Broadcasters went on
record in regard to the advertising of distilled spirits, the resolution reading as follows:
"Resolved: that it is the sense of the National Association of Broadcasters board of directors
th~t American broadcasting stations should not carry advertising for distilled spirits commonly called hard liquor." Hearings Before a Subcommittee of the Committee on Interstate Commerce United States Senate on S517, 76th Cong., 1st Sess. (1939) 25.

950

THE GEORGETOWN LAW JOURNAL

[Vol. 28

they cannot prohibit. The distillers and brewers claim that since it is
legal to sell alcoholic beverages, it would be discriminatory to deny them
the right to advertise their product over such an important medium of
public information as the radio. The public policy should be reflected
in the vote of Congress before the end of the present session. 25
GORDON F. HARRISON

""The 76th Congress, 3rd Session convened on January 3, 1940.

NOTES
HOW FAR WILL A COURT OF EQUITY GO IN ENFORCING A
MORAL CONSIDERATION?

JN THE light of a large number of cases in equity involving legally
unenforceable moral consideration, it is surprising that a subject as
important as this has received so little of the attention of commentators
and others. For nearly a century now, the doctrine of Jeffreys v.
Jeffreys 1--equity will not aid a volunteer2-has been accepted as a general rule. 2• This doctrine, however, has been subject to exceptions;

Craig & Phillips 138, (Ch. 1841); see KEIGWIN, CASF.s IN EQUITY JURISPRUDENCE
(1933) bk. 4, § 2; 2 CHAFEE AND SIMPSON, CASES ON EQUITY (1934) 1150.
'"Lord Cottenham definitely laid it down that 'the court will not execute a voluntary
contract' and that 'principle of the court to withhold its assistance from a volunteer
applies equally whether he seeks to have the benefit of a contract, a covenant, or a settlement.'" PouND, ConsideratiQ11J in Equity (1919) 13 ILL. L. REV. 667, 668. "[The] Chancellor will not aid a volunteer although be claims under a sealed instrument, enforceable
at law, and has a legal right." PouND, The P11ogress of the Law (1919) 33 HARV. L. REv.
834. Equity will inquire into the real consideration of a contract, . notwithstanding it
bears a seal, and recites a consideration, and where no consideration in fact exists, equity
will refuse to specifically enforce the contract. Crandall v . Willig, 166 Ill. 233 , 239, 46
N. E. 755, 756 (1897); Corbett v. Cronkhite, 239 Ill. 9, 87 N . E. 874 (1909) . Contra:
O'Brien v. Boland, 166 Mass. 481 , 44 N. E. 602 ( 1896).
"Volunteers in contracts," are defined as those " persons who receive a voluntary conveyance." Jones v. McNealy, 139 Ala. 379, 35 So. 1022 (1903). " A voluntary conveyance is a conveyance without any valuable consideration ." 2 BOUVIER, LAW DICTIONARY
(8th ed. 1914) 3408.
••PouND, supra note 2, 13 ILL. L . REV. at 667; 33 HARV. L. REv. at 834. The rule laid
down in Jeffreys v. Jeffreys, supra, is bitterly criticized by Prof. Walsh. He says : "The
cases refusing specific performance to contract:- under seal good at law though without
a valuable consideration must be regarded as the ill-considered following of an ill-considered English case which in turn was opposed to prior authority. There is a growing
weight of authority which is opposed to Jeffreys v. Jeffreys and the cases which have
followed it. There never bas been any valid reason why specific relief should be withheld
in these cases. Contracts under seal have been valid at law without consideration since
the 13th century . Surely equity should not seek to extend the technical doctrine of consideration. Good faith and fairnes.s demand that a promise be kept in a transaction
involving property or business, and the formality of a written instrument under seal has
always been a sufficient assurance of the importance of the transaction to justify its
enforcement as the parties intended without requiring the technicality of a consideration
of value. The refusal of equity to enforce an unfair and unjust bargain because of the
inadequacy of the consideration presents another problem altogether, and turns on the
reserved power of equity to withhold relief in hard cases where because of the special
facts in the case it may be more just to leave the parties to the remedy of damages at
law." WALSH, EQUITY ( 1930) § 101.
1
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and Dean Pound shows at least six instances where the proposition
that equity would not aid a volunteer does not apply or is not wholly
true. 3 In sustaining these exceptions,4 the courts have been influenced
by the blood and affection of the parties. The second and fifth exceptions, typically, are of this order. In other words, a great bulk of
those cases coming within the exceptions has been upheld upon a moral
consideration. How far, then, will the courts of equity go in giving
effect to a moral consideration? The purpose of this note is to examine
the extent to which equity has enforced transactions based upon a moral
consideration. In the discussion of the above question, the problem
will be confined to executory and defective and incomplete transactions,
and not to executed contracts ; 5 other necessary elements, conditions,
and incidents apart from valuable consideration, which equity regards
as essential are assumed to exist. 6 Too, the inadequacy of consideration'
3
P OUND, supra note 2, 33 HARV. L. REv. at 834, where he writes: " . . . there were at
least six cases where the proposition that equity would not aid a volunteer did not
apply or was not who!!_ true, and suggested a tendency to get away from the doctrine
and enforce deliberate promises simply as promises under one pretext or another."
'The six exceptions to the rule that " equity will not aid a volunteer and it will only act
where there is a common law consideration," are as follows:
" 1. A gratuitous declaration of trust without transmutation of possession;
" 2. A covenant to hold real property in trust for another in consideration of natural
love a nd affectio n ;
"3 . Cases of executory gift which the courts torture into cases of contract in order
to enforce the gift;
" 4. Paro] gifts of land where the do nee takes possession and acts upon the gift;
"5. Defective conveyances to a creditor by way of security, to a wife by way of
settlement, or to a child by way of advancement, where there was no legal duty
but on the ba is of the moral duty equity gives reformation under circumstances
amount ing to specific performance of the promise; and
"6. Options under seal." POUND, supra note 2, 13 ILL . L . REV. at 668.
5
After the contract has been fully executed and performed by the plaintiff, it is no longer
open to objection that originally it had no consideration. Colby v. Street. 146 Minn. 290,
li8 N. W. 599 (1920). "The exact line of demarcation , where the contract ceases to be an
executory agreement, amd becomes a perfected trust in equity, is often difficult to distinguish; but the principle itself is sufficiently clear. If the donor bas perfected his gift
in the way he intended, so that there is nothing left for him to do , and nothing which
he has authority to countermand, the don ee's right is enforceable as a tru t, and the
consideration is immaterial." ADAMS, EQUITY ( 7th ed. 1881) 79.
"POMEROY, EQUITY ] URISPRl 1DE:-SCE (Students ed. 1907) § 1404 n. 1, where the elements,
conditions and incidents are listed as follows: "The contract mu~t be concluded, certain , unambiguous, mutual, (valuable consideration excepted) it must be perfectly fair
in all its parts; free from any misrepresentation or misapprehension , fraud, or mistake,
impo5i tion or surprise; not an unconscionable or hard bargain; and its performance not
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must be differentiated from a want of consideration although some of
the courts in acting upon valuable consideration have gone into the
adequacy of it.
With the exception of a bona fide purchaser for value, 8 be it a sale, 9
or a gift based upon a recital of a valuable 10 or a meritorious consideration,11 or lack of evidence "so strong as to leave no reasonable doubt in
the minds of the jury as to whether or not it was a mistake," 12 or for want
of mutuality, 13 or on account of a gift, 14 and for this matter even if the
statute of limitations had run since the execution of the trust,15 the
right of the executing party to have his instrument reformed or altered
in a court of equity is generally unquestioned. 16
While such may be the law with regard to the rights of the grantor
or donor in reforming or altering their defective conveyances, or revoking the instruments, the same cannot however be said with respect
to the rights of the grantee, his heirs, devisees or executors. And the
basis of such a distinction between the rights of the grantor and the
oppressive upon the defendant; and finally , it must be capable of specific execution
through a decree of the court."
""The doctrine, however, is now settled, that mere inadequacy-that is, inequality in
Yalue between the subject-matter and the price-is not a ground for refusing the remedy
of specific performance; in order to be a defense, the inadequacy must be accompanied
by other inequitable incidents, or must be so gross as to show fraud." Ohara v. Wattson,
li2 Cal. 525, 534, 157 Pac. 608, 610 (1915); see 2 POMEROY, EQUITY JURISPRUDENCE (3rd
ed. 1905) § 926.
"German Mutual Ins. Co. v. Grim, 32 Ind. 249 (1869); cf. Andrews v. Andrews, 12 Ind.
348, 349 (1862), where the court held that if a party, by such mistake, hold a greater
estate than belongs to him, and convey it to an innocent purchaser, receiving the consideration, he may be treated as a trustee for the real owner.
"Though the consideration-$5 and love and affection-was nominal, the court said:
"Whether it is one of bargain and sale or of gift is immaterial , since if it be one or the
other, Mrs. Smith would have the right to have it reformed." Jones v. McNealy, 139
,\ ta. 379, 384, 35 So. 1022, 1023 (1903).
'"'See Andrews v. Andrews, 12 Ind. 348, 349 (1862) (recited a consideration of $400, but not
actu ally paid); Deischer v. Price, 148 Ill. 382 , 387, 36 N . E. 105, 106 (1894) (recited a
consideration of $1).
" Randall v. Ghent, 19 Ind. 27 1 (1862) (love and affection).
Contra: Lyo n v.
Bllthis, 24 Ohio App. 57, 155 N. E. 815 (1926).
"Crockett v. Crockett, 73 Ga. 647 (1884).
13
The scrivener was held to be agent for both parties. Ferrell v. Ferrell, 53 W . Va.
515. 44 S. E. 187 (1903).
"Crockett v. Crockett, 73 Ga. 647 (1884); Mitchell v. Mitchell, 40 Ga. 11 (1869) .
"'\"ogel v. City Bank Farmers Trust Co., 152 Misc. 18, 272 N. Y. Supp. 643 (Sup. Ct.,
1934).

'"~ote 69 A. L. R. 430 (1930).
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grantee emanates from the familiar rule of the requirement of consideration on the part of the grantee.17 Generally, in a suit of specific
performance of a contract, or a reformation, a valuable consideration is
necessary. 18 But for the purpose of satisfying this requisite in equity,
courts have not adhered to the strict definition of valuable consideration. Consequently, "fair and proper and not nomi,nal," 19 "adequate," 20
"valuable or meritorious " 21 "consideration " 22 "sufficient or adequate " 23
'
' 25 "valuable or substantial
'
"real," 24 "valuable as distinguished
from good,"
27
26
28
29
and not nominal," "good and valuable," "valid," "good," "valuable" (meaning good) ,30 and "at least meritorious" 31 consideration has
been used to mean such a consideration, so as to satisfy a court of equity
in authorizing a relief. Because of confusion in the use of the term "valuable consideration," in order to better be able to ascertain the exact
extent to which the courts of equity have given force to a moral consideration, it may be convenient to divide the cases into three general
groups, namely: ( 1) cases dealing with meritorious consideration; 3~
17
"The court will never lend its assistance to enforce the specific execution of contracts
which are voluntary, or where no consideration emanates from the party seeking performance, even though they may have the legal consideration of a seal; and this principle
applies, whether the contract insisted on be in the form of an executory agreement, a
covenant, or a settlement." FRY, SPECIFIC PERFORMANCE OF CONTRACTS (4th ed. 1903)
§ 116; see Malone, The Reformation of Writings ( 1936) 15 N. C. L. REV. 155, 177.
"'Jeffreys v. Jeffreys, Craig & Phillips 138 (Ch. 1841); see POMEROY, EQUITY JURISPRUDENCE (Students ed. 1907) § 1405.
"Baum v. Concord Land and Improv. Co., 24 Colo . 397, 133 Pac. 760 (1913).
'°Gay v. Fricks, 211 Ala. 119, 99 So. 846 (1924).
21
Hosters Committee v. Zollman, 122 Va. 41, 94 S. E. 164 (1917).
""Sprague v. Schoate, 48 Ore. 609, 87 Pac. 1046 (1906).
23
Trukhagen v. Kirk, 30 Mont. 562, 77 Pac . 58 ( 1904).
"'Bosley v. Bosley, 85 Mo. App. 424 (1900).
""Manning v. American Security & Trust Co., 269 Fed. 710 (App. D . C. 1921) .
26
Shapiro v. Howard, 113 Md. 360, 78 At!. 58 (1910).
"'Powell v. Moody, 153 Md. 62, 137 Atl. 477 (1927).
26
Harrison v. Harrison, 146 Ky. 631, 143 S. W . 40 (1912).
""O'Rear v. O'Rear, 219 Ala. 419, 122 So. 645 (1929), 220 Ala. 85, 123 So. 895 (1929).
'"'Guenther v. Kurtz, 204 Iowa 732, 216 N. W. 39, 40 (1927).
31
Colonna Dock Co. v. Colonna, 108 Va. 230, 61 S. E. 770 ( 1908) .
32
"The doctrine of meritorious considerati1on originates in the distinction between the
three classes of consideration on which promises may be based; viz., valuable consideration, the performance of a moral duty, and mere voluntary bounty. The first of these
alone entitles the promisee to enforce his claims against an unwilling promisor; the
third is f,or all legal purposes a mere nullity until actual performance of the promise.
"The second, or intermediate class, is termed meritorious, and is confined to the three
duties of charity, of payment of creditors, and of maintaining a wife and children;
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( 2) valuable consideration cases; 33 and ( 3) cases involving family
settlements34 and ante-nuptial contracts.36
The cases which come within the class of meritorious consideration
are of four types, usually involving parties in loco parentis ; 36 and the
law is clear as to the first type of its cases-parent and child. Generally, the love and affection and the parental duty of the parents for
the children, without any valuable consideration, is a sufficient consideration so as to authorize a court of equity to act on behalf of such children
or their representatives. In Conover's Administrators v. Brown's Executors,31 a father made his promissory note for $1,000 to each of his five
and under this last head are included provisions made for persons, not being children
of the party promising, but in relation to whom he has manifested an intention to stand
in loco parentis, in reference to the parental duty of making provision for a child." AIDAMs,
DoCTRJNE OF EQUITY (8th ed. 1890) 97; see ATHERLEY, LAW OF MARRIAGE AND OTHER
SEITLEMENTS (1813) 177; 2 POME.ROY, EQUITY JURISPRUDENCE (4th ed. 1918) § 588;
1 STORY, EQUITY ]URISPRUDF.NCE (12th ed. 1877) §§ 166, 168, 169, 170.
33
A valuable consideration is defined as "some right, interest, profit, or benefit accruing
to one party, or some forbearance, detriment, loss, or responsibility given, suffered, or
undertaken by the other." Currie v. Misa, L. R. 10 Ex. 153, 162 (1875); see WILLISTON,
LAW OF CONTRACTS (Students ed . 1926) § 103c; 1 BOUVIER, LAW .DICTIONARY (8th ed.
1914) 613.
3
'In Willey v. Hodge, 104 Wis. 81, 84, 80 N. W. 75 (1899), the court stated: "A
family settlement is an agreement made between a father and his son or children, or
between brothers, to dispose of property in a different manner from that which would
otherwise take place."
"'"They (meaning ante-nuptial contracts) are usually made in contemplation of marriage,
for the benefit of some other persons; as their children. They may be of either personal
or real estate. Such settlements vest the property in trustees upon specified terms, usually,
for the benefit of the survivor for life, and afterwards for the benefit of children."
1 BouVIER, LAW DICTIONARY (8th ed. 1914) 204.
36
In Powell v. Morisey, 98 N. C. 426, 429, 4 S. E. 185, 187 (1887) it was said: "The
proper definition of a person m loco pa,rentis to a child is that of a person who means to
put himself in the situation of the lawful father. of the child, with reference to the father's
office in and duty of making provision for the child."
In distinguishing Conover's case from the case before the court, the court in Landon
v. Hutton, 50 N. J. Eq. 500, 515, 25 At!. 953, 959 (1892) said: ''That duty is provision
and maintenance, which is clearly distinguishable from possible self-benefit or mere
voluntary bounty. The case where a parent of his mere pleasure would bestow a gift
upon a child or where he would bestow it to possibly obtain a benefit for himself is not
like the case where permanent or final provision for the maintenance of a child, in performance of a natural duty is contemplated. In the former of these cases, I can perceive
no sufficient reason why the child should not stand like a volunteer before the law. In
the latter, natural duty is the predominating element and presents a reason for an
equity."
37
49 N. J . Eq. 156, 23 At!. 507 (1891), reversed on other grounds, Brown v. Coriell,
50 N. J. Eq. 753 , 26 At!. 915 (1893).
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daughters, adding to it, over his signature, the words , "witness my hand
and seal," but failing to affix a seal. His executors paid to four of the
daughters the amounts of their respective notes, but they refused to
pay the note of the fifth daughter who had died after her father. It
appears that the note was in fact without valuable consideration to support it. The issue was whether or not a court of equity could supply
the seal which the father had neglected to affix solely on proof of meritorious consideration? Vice Chancellor Pitney said:
" It is true that the exercise of this jurisdiction of a cou rt of equity ha
been generally confined to cases of the defective execution of a power, or to
supply the surrender of a copy bold estate; but where that power has been
exercised upon the sole consideration of the parental duty to provide for a
child , the principle upon which the court has acted bas been that the duty
which the parent has to provide for his child is a sufficient consideration. or.
as it has been termed, a 'meritorious' consideration, which a court of equity
recognizes as goo d as distinguished from valuable; and I am unable to percei\'e
any reason why this underlying principle should not be applied in the case of
a sealed bill or bond given to a child." 38

So long as the respective parties stand in loco parentis it does not matter
whether or not the particular transaction is expressly supported by a
38

Accord: Stover v . Hill , 208 Ala. 575, 94 So . 826 (1922); Bartlett v. White, 272 S. \V.
944 (Mo . 1925); Hutsel v . Crewse, 138 Mo . 1, 39 S. W. 449 (1897); Whichard v. Whitehurst, 181 N . C. 79, 106 S. E . 463 (1921); Vickers v. Leigh, 104 N. C. 248, 10 S. E. 308
( 1889) ; Wright v . Englefield, 1 Amal. 468, 27 Eng. Re. 308 (1764). In Doty v . Dicke\·,
29 Ky . L. Rep. 902 (1906) (unreported case), the court stated: The "contention that
the assignment of Jane Dickey and her daughter to T. M . Dickey was void upon the
ground that there was no consideration to support it is not well taken . There is no
competent proof in the record that there was not a valuable consideration to support the
assignment . But, whether there was or not, in this State, love and affection , growing
out of parent and child, is a good consideration, and sufficient to uphold not only an
executed, but an executory contract between them ." See the following cases: O'Rear v.
O'Rear, 219 Ala . 419, 122 So. 645 ( 1929) , 220 Ala . 85, 123 So . 895 (1929); Else v.
Kennedy, 67 Iowa 376, 25 N. W. 290 (1885); Cotton v. Graham, 84 Ky. 672 , 2 S. W. 647
(1887); Buford's Heirs v. McKee, 1 Dana 107 (Ky. 1833); White v. Reading, 293 Mo. 34 7,
239 S. W. 90 (1922); Crawley v. Crafton , 193 Mo. 421, 91 S. W . 1027 (1906); Hunt v.
Frazier, 59 N . C. 90 (1860); Bonham v. Newcomb, 2 Vent. 364, 86 Eng. Re. 488 (1684) ;
Lee v. Henly, 1 Vern . 37, 23 Eng. Re. 292 (1681). Contra : Triesback v. Tyler, 62 Fla.
580, 56 So. 947 (1911); rrurner v . Newell, 129 Ga. 89, 58 S. E. 657 (1907); Henry v.
Henry, 215 Ill . 205, 74 N. E. 126 (1905); Strayer v. Dickerson, 205 Ill. 257, 68 N. E. 767
(1903); Lynn v. Lynn, 33 Ill. App. 299 (1889) , reversed on other grounds, 135 Ill.
18, 25 N. E. 634 (1890); German Mut. Ins. Co. v. Grim, 32 Ind. 249 , 2 Am. Rep. 34 1
( 1869) ; Froman v . Froman, 13 Ind . 317 (1859). See PouND, supra note 2, 33 HARV. L.
REV. at 836 n. 103, where he says : "The sound view is that 'meritorious consideration' of
itself will not support an executory promise."
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consideration of love and affection, as from the relationship of the
parties, the court implies a meritorious consideration 39 or reads into it
a covenant to stand seised. 40
Where the consideration of love and affection is supplemented by a
valuable consideration, no matter how small, then, a fortiori, a court
of equity will assume jurisdiction. 41 The rule in Conover's case is subject to qualification, however. Where a father acting on express consideration of love and affection conveys land to one of his several children, and dies intestate, equity will dismiss the suit when instituted by
a child given such a preference by the father on the ground that the
court is concerned only where the claimant's right is based upon some
meritorious claim not shared by the adverse party. In the case of Hout
v. Hout, 42 the court came to the above conclusion and, through Brinkerhoff, C. J., said:
"The actual consideration for the imperfect deed in question was that of
love and affection growing out of the blood-relation between the grantor and
the grantees, and known in law as a meritorious consideration, as contradistinguished from a valuable consideration on the one hand , and a mere voluntary
bounty on the other . . . . Although a promise made without a valuable con"''Conover's Administrators v. Brown's Executors, 49 N. J. Eq . 156, 23 At!. 507 ( 1891),
reversed on other grounds in Brown v. Coriell, SON. J. Eq. 75 3, 26 Atl. 915 (1893).
'"Bank of Prosperity v. Dominick, 116 S. C. 228, 107 S. E. 914 (1921); see Roe d .
Wilkinson v. Tranmer, 2 Wils. 75, 78, 79, 95 Eng. Rep. 694, 696, 697 (li57); WARRE N,
CASES ON FROPERTY ( 1932) c. 8 § I, FRASER, CASES AND READING ON PROPERTY ( 1936)
c. 6 § 2 (where the conveyance by bargain and sale failed on account of lack of consideration, the ingredient of a covenant to stand seised was read into the deed to effectuate the
primary intent) ; accord: First Carolina Bank of Columbia v. Ford, 177 S. C. 40, 180 S. E.
562 (1935) (where the doctrine was extended to include the grandchildren).
The elements of a covenant to stand seised are as follows: (1) consideration of natural
love and affection , (2) blood relationship, (3) enjoyment of fee simple in future. Watson ·u .
Watson, 24 S. C. 228 (1885).
0
Stover v. Hill, 208 Ala. 575 , 94 So . 826 (1922) (recited a consideration of $1); Ex parte
Barefoot, 201 N. C. 393, 160 S. E. 365 ( 1931) (love and affection plus $160 for 85 acres
of land). See the following cases where the principle was extended to collateral relations:
Cotton v. Graham , 84 Ky. 672 (1887) (recital of value received plus love and affection);
Huss v. Morris, 63 Pa. 367 ( 1869) (love and affection plus $1) ; Huss v. Stephens , 1
P. F. Smith 282 (Pa. 1865) (same). Contra: Manning v. American Security & Trust
Co., 269 Fed. 710 (App. D. C. 1921); Howard v. Howard, 152 Ark. 387. 238 S. W. 604
(1922) (love and affection plus $1); Ohara v. Wattson, 172 Cal. 525, 157 Pac. 608 (1915);
Triesback v. Tyler, 62 Fla. 580, 56 So. 94 7 ( 1911) ($5 plus love and affection) ; Strayer v.
Dickerson, 205 III. 257, 68 N. E. 767 (1903) (love and affection plus $1); Guenther
v. Kurtz, 204 Iowa 732, 216 N. W. 39 (1927) (reciting "the sum of valuable consideration"
plus $1); Shears v. Westover, 110 Mich. SOS, 26 N. W. 677 (1896) ($1 plus stipulations).
"'20 Ohio St. 119 ( 1870).
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sideration cannot be enforced against the promisor, or against anyone in whose
favor he has altered his intention, yet if an intended gift on meritorious consideration be imperfectly executed, and if the intention remains unaltered at
death of the donor, there is an equity to enforce it in favor of his intention,
against persons claiming by operation of law without an equally meritorious
claim . . . . The party against whom relief is asked must not have an equally
meritorious claim. If, therefore, the heir at law or remainderman be a child
unprovided for, it seems the better opinion that the equity will not be
enforced."

Other courts have come to a similar conclusion by invoking the presumption of advancement. 4~
In the second type, even in the remote case of such lineally related
parties as the grandchildren, the courts are willing to go so far as to
give effect to the conveyance solely on the ground of the relationship
of the grantor and the grantee. Thus a deed conveying a large piece of
land from a grantor to his children and grandchildren, all in esse, in
consideration of natural love and affection, will be construed as a covenant to stand seised. 44 Others make no distinction between grantor's
children and his grandchildren. 45 If such be the case, the courts have
no difficulty in authorizing the reformation of a defective deed to grandchildren based upon such consideration as love and affection plus $1, 46
or love and affection plus $5. 47 But,
"the simple fact that the grandfather voluntarily conveyed to the grandchildren
is not proof that he intended provision for them, and in the absence of other evidence, the court cannot assume that he had taken or intended to take such relation. Upon proof of such a relation, the consideration becomes meritorious
and the courts of equity will lend their aid as in favor of children." 48

With the third type, our attention passes from the lineal relations to
collateral parties. Within the latter, among others, comes the husband
and wife. While collateral relations are not viewed with any favor,
'"Harper v. Harper, 92 N . C. 300 (1885) .
..First Carolinas Joint Stock Land Bank of Columbia v. Ford, 116 S. C. 228, 107 S. E.
914 (1921). Contra: Powell v. Morisey, 98 N . C. 426, 4 S. E. 185 (1887) .
..Huss v . Morris, 63 Pa. 367, 373 (1869), where the court declared: "Our courts certainly
will · not distinguish between children and grandchildren in the exercise of the equitable
power of correcting a plain mistake in a c.o\lveyance intended for their benefit, especially
when it is for the purpose of rendering valid and effectual what would otherwise be void
for informality. The natural affection of grandchildren is generally as strong as those
of parents . . . ."
..,Huss v. Morris, 63 Pa. 367 (1869); Huss v. Stephens, 1 P. F. Smith 282 (Pa . 1865).
"Rackley v. Chestnut, 110 N. C. 262, 14 S. E. 750 (1892).
48
Powell v. Morisey, 98 N. C. 426, 4 S. E. 185 (1887).
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equity will on the same principle on which it executes an agreement in
favor of a child decree the performance of a contract in favor of a
wife. Hence, in Crawley v. Crafton, 49 "where a husband with a large
family conveyed land to his wife in order to make provision for her in
case of misfortune to himself in an unfamiliar business in which he was
about to engage, it was held that the wife was entitled to a reformation
of the deed for mistake, as against the grantor's heirs, since, although
there was no valuable consideration for the conveyance, it was supported
by a meritorious consideration, and was not purely voluntary." A
similar view was shared in Partridge v. Partridge. 5° Conversely, the
same may be said of a conveyance by a wife to her husband. 51
The next or the fourth type: Insofar as the rest of the collateral
perso~alities are concerned, in the absence of other controlling circumstances, the "proximity of blood" is ignored and the courts are
generally uniform in denying relief. In Buford's Heirs v. McKee,6 2
where the grantor executed a covenant to grantee (nephew) without
receiving any valuable consideration for it, the Kentucky court said:
"The moral obligation to provide for a wife or a child, constitutes such a
meritorious consideration as will include a specific performance of an agreement
in their favor, but no specific performance would be allowed where voluntary
agreement has been made in favor of a collateral relation, such as a nephew
unless other controlling circumstances besides affinity are present."53

Be that as it may, an additional recital of valuable consideration has
been upheld as amounting to a valuable consideration valid in equity.
In O'Rear v. O'Rear, 54 where the deed executed between brothers recited
a consideration of $1 and other valuable considerations, the court held
that this was "sufficient as a recital of a valuable consideration. Though
the recital of a nominal consideration is held to make the conveyances
voluntary as to creditors it is not so regarded as between the parties.
As between them neither party may show that there was no valuable
'°193 Mo. 421 , 91 S. W. 1027 (1906); not e 69 A. L . R. 423 ( 1930).
'°2 20 Mo . 32 1, 119 S. W . 41 5 ( 1909); accord : Cotton v. Graham, 84 Ky . 872 ( 188 7) ;
Bartlett v. White, 272 S. W . 944 (M o. 1925). Contra : Smith v. Smith , 80 Ark. 458, 97
S. W. 439 (1906 ); Strayer v . Dickerson, 205 Ill. 257, 68 N. E . 767 ( 1903); accord : Hunt v.
Boyce, 176 Ark. 303, 3 S. W . (2 d ) 342 ( 1928); Powell v. Powell, 2 7 Ga. 36 ( 1859).
1
• Moore v . Quince, 109 N . C. 85, 13 S. E . 872 ( 1891 ).
"31 Ky. 107 ( 1833).
"'Dolph v. Wortman , 185 Iowa 630, 168 N . W . 25 2 ( 1918) (b roth er); Hunt v . Frazier,
59 N. C. 90 (1 860 ) (sister-in-law ); Lee v . H enly, 1 Vern . 37, 23 Eng. R e. 292 ( 1681) ;
accord, Cotton v. Graham , 84 Ky . 872 ( 188 7) (same ) .
.. 219 Ala . 419, 122 So . 645 (19 29) .
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consideration ( if it recites one) as that would change the effect. ..."
Too, in a case where the grantors executed to a trustee for the grantor's
sister-in-law a joint and several obligation for 5,000 in consideration
of a recited consideration of "For value received, and out of love and
affection we have for her as the wife of our brother, Wm. Parker, deceased," the court in Cotton v. Graham 55 held that "the writing imports
a valuable consideration and the averments of the petition are, in substance, that the consideration was for value and for love and affection."
And it might be added here that equity might even go to the extent of
aiding strangers in a similar case. 56
This brings us to the second group of cases which attach significance
to valuable consideration as distinguished from meritorious consideration.
While courts in those jurisdictions following the doctrine of meritorious
consideration have gone far in giving recognition to a merely moral
consideration; others have held differently. The cases which come within the category of the latter have consistently in isted upon valuable
consideration and with the exception of those cases dealing with moral
obligations which some time previously have embraced legal duty, 57 have
evidently not given that same importance to a moral consideration.
Such being the case, then, what form or circumstances must the moral
consideration of itself take before it can be said to be a valuable
consideration; and if there is additional pecuniary consideration, bow
far would these courts go to conclude that a price less than the value
as found coupled with such moral consideration as love and affection and
the relations of the parties constitute a valuable consideration?
Within certain limitations, following the line of authorities adopting
this view, it seems to be generally understood that a moral consideration,
however meritorious, of itself in the absence of unusual circumstances
does not amount to a valuable consideration so as to take a conveyance
out of the class of voluntary transactions. For instance, a mother purcha es a tract of land with the intention of conveying the same to her
65

84 Ky. 672 (1887) .
...Bron ton v. Bron ton , 141 Ky . 639, 133 S. W . 584 ( 1911 ). The deed in the Brons/011 case
read as follows : " For and in consideration of the sum of one dollar in hand paid and for
the love and affection I have for Emmo. House, wife of A. J. House, and Tommie Bronston , wife of Oscar L. Osborne, and for the further consideration of services performed
for me by them, and for the further consideration with which they have treated me, and
for other good and valuable consideration, I , Thomas 0 . Bronston, of ..." Id. at 641, 133
S. W. at 5 5.
"' chwerdt v . Schwerdt, 23· Ill. 386 , 8 - ~ - E . 613 (1908); note 17 A. L . R . 1299 (1922) .
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son. Upon acquiring a valid title, she, in consideration of natural love
and affection and the desire to do something in recognition of his kind
treatment of her, executes a warranty deed and prior to her death causes
it to be taken to the bank and be placed in her own private box. The
deed not being supported by a valuable consideration will be considered
a voluntary conveyance, and a court of equity will not decree the correction of a mistake in the deed. 58 Nor will such a consideration- love
and affection-supplemented by a nominal pecuniary consideration make
any difference. 59 And within this category falls not only the wife of
a husband ; 60 but also the grandson, 61 where the grandson is a recipient
of a conveyance from his grandfather. 62 But suppose a grantor in con""Henry v. Henry, 215 Ill. 205, 74 N . E. 126 ( 1905); aocord, Jones v . McNealy, 139 Ala.
329, 35 So. 1022 (1903); Smith v. Smith , 80 Ark. 458, 97 S. W. 439 ( 1906); Randall v.
Ghent, 19 Ind. 271 (1862); Froman v. Froman, 13 Ind. 317 (1859); Strayer v. Dickerson,
205 Ill. 257, 68 N. E. 767 ( 1903); Lynn v. Lynn, 33 Ill. App. 299 (1889), reversed on other
grounds, 135 Ill. 18, 25 N. E. 634 ( 1890) ; Dye v. Parker, 108 Kan. 304, 194 Pac. 599
(1921); Rice v. Hall, 19 Ky. L. Rep. 814, 42 S. W . 99 ( 1897); Shears v. Westover, 110
Mich. 505, 68 N. W. 266 (1896); Willey v. Hodge, 104 Wis. 81, 80 N. W. 75 (1899). Cases
in which deeds to the grantor's children were treated as voluntary without any discussion
on the point: Powell v. Powell, 27 Ga. 36 (1859); Crockett v. Crockett, 73 Ga. 647 (1884);
German Mut. Ins. Co. v. Grim, 32 Ind. 249 (1869). Although generally valuable consideration is required in all of these cases, meritorious consideration has been recognized in
others. McCartney v. Ridgeway, 160 Ill. 129, 43 N. E. 826 (1896) (voluntary trust);
Buun v. Winthrop, 1 Johns. Ch. 330 (N. Y. 1815) (voluntary settlements); Hout v. Hout,
20 Ohio St. 119 (1870) (gift distinguished from promise) . Contra: Stover v. Hill, 208
Ala. 575, 94 So . 826 (1922); Bartlett v. White, 272 S. W. 944 (Mo . 1925); Hutsel v.
Crewse, 138 Mo. 1, 39 S. W. 449 (1897); Whichard v. Whitehurst, 181 N. C. 79, 106
S. E. 464 (1921); Vickers v . Leigh, 104 N .C. 248, 10 S. E. 308 ( 1889); Conover's Administrators v. Brown's Executors, 49 N. J . Eq. 156, 23 At!. 507 (1891). In Buchanan v.
Tilden, 158 N. Y. 109, 52 N. E. 724 (1899), Judge Bartlett said : "A husband rests upon
other and far higher moral and legal obligation that the law will recognize as sufficient consideration to support a covenant in favor of the wife." See the following cases: Doty
v. Dickey, 29 Ky. L . Rep. 902 (1906); Cotton v. Graham, 84 Ky. 872 (1887); Buford's Heirs
v. McKee, 1 Dana 107 (Ky. 1833); White v. Reading, 293 Mo. 347 , 239 S. W. 90 (1922 ) ;
Crawley v. Crafton, 193 Mo. 421, 91 S. W . 1027 (1906); Powell v . Morisey, 98 N . C. 426,
4 S. E. 185 (1887); Hunt v. Frazier, 59 N. C. 90 (1860); Bonham v . Newcomb, 2 Vent.
364, 86 Eng. Re. 488 ( 1684); Lee v. H enly , 1 Vern. 37, 23 Eng. Re. 292 (1681) .
..Lynch v. Jordon, 145 S. C. 525, 143 S. E. 264 (1928) (love and affection plus $5) .
"'Hunt v. Boyce, 176 Ark. 303, 3 S. W . (2d) 342 ( 1928) ; Howard v. Howard, 152 Ark.
387, 238 S. W. 604 (1922) (love and affection plus $1); Strayer v. Dickerson, 205 Ill.
257, 68 N. E . 767 (1903).
"'Bame v. Bame, 250 Mich. 515, 231 N . W. 60 (1930) (love and affection plus recital of
a moneyed consideration); Shears v. Westover , 110 Mich. SOS, 26 N. W. 677 ( 1896)
(consideration of $1).
"'Lynn· v. Lynn, 33 Ill. App. 299 (1889), reversed on other grounds, 135 Ill. 257, 68
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sideration of love and affection plus $2,000 executes a deed for 1,800
acres of land to his children; 63 or, for an unusual personal service, he
undertakes to deed a piece of property to his daughter, 64 or to his son
and wife. 65 In such a case, the particular transaction is said to be
founded upon a valuable consideration. And where money was advanced
by a wife to the husband at a time when the law provided that such
money was the absolute property of the husband, 66 and where the husband, during the pendency of a suit for divorce, without the sanction of a
decree agreed to pay the wife alimony, 67 it was held that the conveyances were purely voluntary and could not be enforced at the suit of
the interested party. A deed made to the grantor's children by a former
marriage, in satisfaction of the amount due and to become due the
grantor's former wife, the mother of the grantee, under a decree for
alimony against the grantor is not a voluntary conveyance so as to
N. E. 767 (1903) (recital of a consideration of $3000, but in fact not paid). Contra:
Mason v. Moulden, 58 Ind. 1 (1877), where the grantor executed a deed to the grantee
(niece) reciting in consideration "of the sum of one dollar and natural love and affection,"
the court held the grantee to be a purchaser and may maintain an action against the
grantor or his heirs.
63
In Baker v. Pyatt, 108 Ind. 61, 64, 9 N. E. 112, 114 (1886), the court stated that: "So
far as conveyance was based upon love a-nd affection it may be said to have been a gift,
but there is a positive averment that the conveyance was made not only in consideration
of love and affection but also in consideration of $2,600 paid to the grantor. The averments taken, together, we think are sufficient upon the subject of consideration to make
the paragraph good as against the demurrer." Accord, Smith v. Barksdale, 110 Ga. 278,
34 S. E. 582 (1899) (love and affection plus a promise to pay off an existing indebtedness) .
..Legate v. Legate, 249 Ill. 359, 94 N. E. 498 (1911).
""Finch v. Green, 225 TI!. 304, 80 N. E. 318 (1907). Cartwright, J., said: "Where parties
live together as members of one family, the law does not imply a contract on the part
of one to pay for services rendered by another; but the presumption arising from the
relation is that services are rendered gratuitously. In such a case there can be a recovery
only by proving the making of an express contract; or circumstances from which a reasonable inference would arise that such a contract was in fact made. The evidence shows
that David Finch recognized to the fullest extent a moral obligation on his part to pay
for the valuable and unusual personal services rendered to him but there is no evidence
that prior to the making of the will there was an express contract to pay for them in any
way. A moral obligation does not suffice for a consideration, unless the moral obligation
were once a legal one. The evidence, however, justifies an inference of an express contract
between the parties when the will was made, or certainly at the time of the execution
of the deed. The deed was executed in the presence of appellant, and his wife, and it is
clear that it was made in consideration of the services rendered, and the care and trouble
which the grantor had caused to his son and wife." Id. at 312, 80 N. E. at 319.
00
Strayer v. Dickerson, 205 Ill. 257, 68 N. E. 767 (1903).
~Moon v. Baum, 58 Ind. 194 (1877), see note 10 Anno. Cas. 523 (1908).
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preclude a reformation thereof as against the grantor and those claiming
under him, and , the fact that the consideration moved from a third party,
and not from the grantor, is immaterial. 68
Illustrating the extent to which some courts go in requiring a valuable
consideration, is the District of Columbia case of Manning v. American
Security & Trust Co.69 A sister (since deceased) and brother (plaintiff
in the case) entered into an oral agreement whereby it was agreed that
the sister would purchase a lot for $13,000; and for its purchase price,
would make the first payment of $500 and acquire an equity in the
property subject to a deed of trust of $8,000 plus a note for $4,500.
The note was secured by another deed of trust. The brother was to
occupy the premises, repairing the same when necessary; and upon
his discharging the second deed of trust by a monthly payment of $50,
he was to acquire the property as his. Although the evidence was in
conflict on other points, it was undisputed that the amount paid was
"not equivalent to a reasonable value for the property." In denying
relief to the plaintiff on the ground that possession of the premises and
a payment of "small sums of money in a desultory way" were not
sufficient to equal the rental value of the premises, Associate Justice
Van Orsdel said:
"Nor is bis case improved by the intimation that the alleged agreement was
in the nature of a gift based upon the consideration of love and affection, since
equity will not decree specific performance of a gift or an oral agreement based
merely upon a good consideration as distinguished from a valuable consideration."70

In a case71 involving an agreement between cousins by marriage, the
California court came to the conclusion that "a consideration of $2,000,
paid in monthly instalments of $30 and $2 5 each, for a house worth
..Preston v. Williams, 81 Ill. 176 (1 876 ) .
""269 Fed. 710 (App. D. C. 192 1) .
70
Cf. Triesback v. Tyler, 62 Fla. 580, 56 So. 947 (1911) , where the court remarked that
the modern trend of the cases was to seize upon some fact or circumstance that may be
construed into a valuable as opposed to a mere good consideration.
11
172 Cal. 525 , 157 Pac. 608 (1915) . Although the court here gave the full benefit of
the consideration- $2,000-the actual amount paid amounted in all to about $1 ,500. The
Lynch c11Se rests on the provisions of the California code (CAL. CIV. CooE (Deering 1937)
§ 3~91) which provides that specific performance of a contract shall not be enforced if
the vendor has not received an adequate consideration for the contract and if it is not as
to him just and reasonable. The court will not decree specific performance unless the consideration for the contract is adequate. The relationship of the parties, and affection
existing between them is to be considered.
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$8,000, of which the rental value was $35 per month, and upon which
the vendee had spent only $100 for repairs, the consideration was so
in.adequate, even on taking into consideration the love and affection
for which the contract was made, as to justify refusal of specific performance against the vendor's administrator." On rehearing, the court
stated:
"Undoubtedly the relations of the parties and their love, affection or regard
for each other, as well as the objects to be attained by the contract, may be
given some effect. Just how far such matters should incline a court, in its
sound discretion to conclude that a price less than the value found is nevertheless adequate to justify specific performance, we cannot state by any general
formula of words. Nor need we do so in this case; for we cannot say that the
court below erred in holding that a price of $2,000 for property worth $8,000
is inadequate under the circumstances." 72

Such might be the rule where the grantor's right to resist the reformation
of defective voluntary conveyances applies with equal force to his heirs 73
or devisees 74 or his executors; 75 but what is the situation in those cases
where the right of the grantor is limited to only himself and does not
extend to his heirs?
In some of these cases, courts have permitted the defective conveyances to be reformed against the heirs of the grantor on a purely voluntary transaction, 76 or where the conveyance has been based upon a
'"In the absence of meritorious consideration or the relationship of the parties, Haddock v.
Knapp, 171 Cal. 59, 151 Pac. 1140 (1915) held that $1,800 was not adequate, nor fair,
or just or reasonable for a property worth $2,500. See Justice Nelson's dissenting opinion
in Erwin v. Parham, 12 How. 196, 207 (U. S. 1851): "The inadequacy of consideration
is far beyond that of any case that has come under my observation in the course of this
examination, and is such as to shock the common sense of mankind. In many cases in
which the court has refused to interfere namely on the ground of inadequacy of price,
only half the value had been agreed an unconscionable bargain to induce the court to
pause when extraordinary powers were invoked to the aid of the party seeking to realize
the advantage of the contract and turn him over to a court of law. If he has got a legal
right, he can go into court of law and enforce it. But I do not think it a fit case for
the interpretation of a court of equity." WATERMAN, SPECIFIC PERFORMANCE OF CONTRACTS
(1881) § 185 n . 1. Contra: 2 POMEROY, EQUITY JURISPRUDENCE (4th ed. 1918) § 926.
"Howard v. Howard; 152 Ark. 387, 238 S. W. 604 (1922); Smith v. Smith, 80 Ark.
45 8, 97 S. W. 439 (1926); Fickes v. Baker, 36 Cal. App. 129, 17 Pac. 819 (1918); Prater
v. Sears, 17 Ga. 28 (1886); Legate v. Legafe, 249 III. 359, 94 N . E . 498 (1911); Strayer
v. Dickerson, 205 TII. 257, 68 N. E. 767 (1903); Mason v. Moulden, 58 Ind . 1 (1877); Lyon
v. Balthis, 24 Ohio App. 57, 155 N. E . 815 (1926).
"Strayer v. Dickerson, 205 Ill. 257 , 68 N . E. 767 (1903).
7
°Fickes v. Baker, 36 Cal. App. 129, 17 Pac. 819 (1918).
'"Shintaffer v. Rorem, 167 Oki. 647, 31 Pac. (2d) 559 (1934). In M'Mechan v. War-
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recital of a moneyed consideration, 77 or a meritorious consideration supplemented by a nominal pecuniary consideration 78 or even in the case
where there is no mutual mistake. 79
In marriage settlements, equity probably has gone the farthest of
any cases affecting moral consideration. Yet, the decisions of the
courts are not too difficult to understand when one sees the underlying
reason behind them. 80 A court of equity, it is stated, will enforce marriage articles81 at the instance of all persons who come within the inburton, 1 Ir. R. 435, 439 (1896), the Vice Chancellor stated: "The elementary principle of
this court, that it will not interfere to enforce specific performance of an incomplete voluntary, or to rectify an erroneous voluntary disposition of property in favor of a volunteer, is
subject to this exception, that after the death of the donor it will interfere to rectify which
is clearly to have through mistake, failed to carry out the proved inttntion . The principle
is, I think more correctly stated by confining it to this, that the Court will not rectify
a voluntary disposition against the donor . . . . If the donor were living it would have, of
course, been competent for him to consent to such rectification, or to dissent from it. If
the latter, it could not be reformed against his will, for a volunteer must take the gift as
he finds it; but after his death, and in absence of proof of any change of intention, it cannot
be assumed that he would have dissented, and it might even be presumed that he would
not dissent."
71
Laundreville v. Mero, 86 Mont. 43, 281 Pac. 749 (1929) (to daughter for $10 but not
in fact paid); O'Connor v. McCabe, 42 S. D. 506, 176 N. W. 43 (1920) (to adopted
brother in consideration of long companionship, and assumption of the payment of debt,
and $1).
'"Mason v. Moulden, 58 Ind. 1 (1877) (recital in a deed of a consideration of $1 and
the natural love and affection of the grantor for the grantee, who was her niece, was held
sufficient to enable the grantee to maintain an action against the grantor or his heirs for a
reformation of the deed); Lawrence v . Clark, 115 S. C. 67, 104 S. E . 330 (1920) (to son
for $5 plus love and affection) . This case was questioned in Lynch v . Jordon, 145 S. C.
525, 143 S. E. 264 (1928) but was followed in Groce v. Benson, 168 S. C. 145, 167 S. E.
151 (1933) (to grantor's son and son's children for $1 plus love and affection) .
'"Laundreville v. Mero, 86 Mont. 43, 281 Pac. 749 ( 1929). But where there are two
voluntary grantees involved, the general rule is that the first grantee prevails. Spencer v.
Spencer, 115 Miss. 71, 75 So. 770 (1917); Simms v. Simms, 139 Misc. 726, 249 N. Y. Supp.
171 (Sup. Ct. 1931). This is true even where the grantor's heir who cannot be sued as
such decides to contest the voluntary conveyance as a grantee (not as an heir). Clevering
v. Clevering, 2 Vern. 473, 1 Eq. Ca. Ab. 24 (1704); Simms v . Simms, supra. In Scott v.
Scott, 11 Ir. Eq. 487 (1848), the court held that even if both were voluntary, the first
held to be good and irrevocable by a subsequent voluntary settlement.
80
In Jones v. March, Cas. tern. Talb. 64, 66, 25 Eng. Re. 664 , 665 (1734), Lord Talbot
declared: " . . . yet in marriage settlement things are not to be construed so strictly there
being room for bounty and every man ought to provide for bis wife and family."
""'Articles of agreement between parties contemplates marriage, in accordance with which
the marriage settlement is afterwards to be drawn up. They are to be binding in case of
marriage. They must be in writing, by the Statute of Frauds ." 2 BouVIER, LAW DICTIONARY (8th ed. 1914) 2102.
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fluence of the marriage consideration. Who, then, are included within
the influence of such a marriage consideration?
In Osgood v. Strode,82 Lord Macclesfield considered the husband and
wife, and their issue to fall within such an ambit. But most general
rules are made subject to qualifications; and this one is no exception.
A settlement made after marriage in pursuance of a parol promise made
prior to the marriage, is not enforceable; 83 but if the settlement is supported by a portion or a consideration,84 or by a valuable consideration85
for the advancement of the issue, then the court will treat the consideration in the same light as if it has been given at the time of the
marriage and will enforce it as within the marriage consideration. Misconduct on the part of the wife does not prevent equity from lending its
aid. 86
Just as equity executes an article in favor of a wife of a husband, it
will authorize the performance of a contract at the instance of the
children of marriage.B7 And the child's act which causes his father's
displeasure is not sufficient to preclude his right from seeking aid in
equity.BB But where the trust property was to revert to a wife in case
82

2 P. Wms. 25 5, 24 Eng. Re. 76 (1724).
Sprague v . Collier, 1 Eden 55, 28 Eng. R e. 605 (1758) . Contra: Brunsden v. Stratten,
Pre. Ch. 520, 24 Eng. Re. 233 (1719); Dunda v. Dutens, 1 Ves. 196, 30 Eng. Re. 298 (1790).
84
Ramsden v. Hylton, 2 Ves. Sr. 349, 28 Eng. Re. 196 (1751). See ATHERLEY, supra
note 32, at 125.
85
White v. Thornborough, Pree. Ch . 425, 23 Eng. Re. 1056 (1715).
8
"Sidney v. Sidney, 3 P. Wms. 269, 24 Eng. Re. 1060 (1734); Blount v. Winter, and
Winter v. Blount, 3 P. Wms. 276, 24 Eng. Re. 1063 (l.781). See ATHERLEY, supra note 32,
at 126, where he says: "For although elopment with an adultress, is a forfeiture of dower,
by the statute of Westminster the second (13th Ed. I Chap. 34) (unless the husband is
reconciled, and voluntarily lives with her) , yet as the statute does not extend to a jointure,
or provision b y settlement, it is no forfeiture (citing case). And not being a forfeiture of
jointure or provision, when secured by a final compleat settlement, so it is no forfeiture of
it, where it rests on mere articles; and therefore equity will lend its assistance, to enforce
a specific performance."
87
King v. Cotton, 2 P. Wms . 358, 24 Eng. Re. 764 (1726). See NEWLAND, CONTRACTS
WITHIN THE J uRISDICTION OF Cou RTS OF EQUITY (1808) 69 . In Goring v. Nash, 3 Atk.
186, 26 Eng. Re. 909 (1744) , a father, having a son and four daughters, on the marriage of his son entered into a written agreement whereby he and his son covenanted
to settle the property on the grantor for life, remainder to the son for life, remainder to
issue, remainder after several limitations, to one of the four daughters in tail (unless
the father should appoint other uses) ; and son having died without issue, Lord Hardwicke,
upon a bill by the daughter decreed to have the articles carried into execution. One of
the grounds was that this was part of provision for younger children, which was always
favored in equity.
'"'Trevor v. Trevor, 1 P. Wms. 619, 24 Eng. Re. 542 (1720).
83
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of her surviving the husband, or in case of her death before her husband,
was subject to her appointment, the issue could not be considered as
within the consideration of the agreement. 89 Where a widow covenants
on her second marriage to convey property for the benefit of her children by a former marriage, if the grant be made pursuant to an agreement between her and her intended husband it will be given effect in
equity at the suit of those children; 90 but the principle is not extended
to the like limitations in the marriage settlements of a widower. 91
Nor will the marriage consideration for ante-nuptial settlement extend
to the wife's children by a former husband, 92 nor will children of a
future marriage be able to enforce such trusts in a marriage settlement
made in their favor. 93
Likewise, equity will lend its aid, at the instance of a grandchild, 94
or grandchildren.95
A collateral relation, it is said, does not come within the marriage
consideration even if the marriage is in favor of such a party. 96 Consequently, equity will not execute such marriage settlements at the instance
of a cousin, 97 nephew, 98 a brother, 99 next of kin,1° 0 or an illegitimate
80

Gevers v. Wright's Executors, 18 N. J . Eq. 330 (1867).
"'Gale v. Gale, 6 Ch. Div. 144 (1877); Clayton v. Wilton, 3 Madd. 302, 56 Eng. Re. 516
(1813) (to issue of a second marriage by the settlor). In Newstead v. Searle, West temp.
Hard. 287, 25 Eng. Re. 942 (173 7), the court gives the reason for the rule that it would
become impossible for the widow on her second marriage to make any certain provision
for the issue of a former, and the second husband might continue to defeat the provision
made for those children. Contra: National Trustees Executors & Agency Co. of Australia,
Ltd., v. R, 19 V. L. R. 132 (Aust. 1893).
01
By the settlement made on the second marriage of a widower, land belonging to him
was conveyed in trust for his children by his first absolutely, and personalty belonging
to the second wife was settled in trusts for her benefit. Re Camiron v. Wells, 37 Ch. Div.
32 (1887).
rtJA. G. v. Jacob Smith, 2 Q. B. 341 (1895).
""Wollaston v. Tribe, L. R. 9 Eq. 44 ( 1869).
"'In MacDonald v. Scott, A. C. 9 Eq. 642 (1893), Lord Herchell stated that there can
be no doubt that according to the law of England, a stipulation on behalf of a grandchild
of the marriage would be regarded as within the consideration of marriage and as completely binding as any stipulation in favor of a child .
.. West v. Errissey, 2 P. Wms. 349, 24 Eng. Re. 760 (1727).
""Wollaston v. Tribe, L. R. 9 Eq. 44, 21 L . T. 449 (1869); Stackpoole v. Stackpoole,
2 Con. & Law 489, 61 Eng. Re. 18 (1843); Borland v. Welch, 38 App. Div. 284, 57 N. Y.
Supp. 30 (Sup. Ct., 1899) , afj'd, 162 N . Y. 104, 56 N. E. 556 (1900).
"'Parry v. Hughes, 2 Eq. Ca. Ab. 54, 22 Eng. Re. 47 (1667-1744).
08
0sgood v. Strode, 2 P. Wms. 245, 24 Eng. Re. 716 (1724).
""Vernon v. Vernon, 2 P. Wms. 594, 24 Eng. Re. 875 (1731); Reeves v. Reeves, 9 Mod.
Rep. 128, 88 Eng. Re. 358 ( 1724).
100
Godsa v. Webb, 2 Keen 99, 48 Eng. Re. 566 (1838).
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child. 101 Notwithstanding this general rule with respect to collateral parties, a court of equity has nevertheless given relief in two instances, namely: ( 1) where an individual claims through one person and the latter is
within the influence of the marriage consideration, although the former
is not. Suppose a wife's share which is agreed to be laid out in lands
is settled upon the husband and wife for their lives, remainder to their
first and other sons in tail, remainder to their daughter in tail, remainder to the right heirs of the husband; and before the land is bought,
the husband passes away without issue. The husband's brother (heir
at law) brings a bill to have the land treated according to the agreement.
Upon a rehearing, in Kettleby v. Atwood,1° 2 Lord Jefferies held in favor
of the heir at law. ( 2) Where the marriage article contains limitations
both as respects those to whom equity will lend its aid, and as respects
those to whom it will not give its assistance. Suppose, the articles
contain a limitation both to the issues of the marriage and also to volunteers for whom the settlor is under no obligation to provide. Upon a
bill filed by the issue of the marriage, the court will give effect to the
marriage article as a whole and not partially. 103 This will not only
provide for the issue but also in favor of the volunteers. Had the volunteer brought this suit, the court would not have entertained it. And in
all these cases where the party's status is established or as claiming
through a third person who comes within such a consideration, equity
will permit the moving party to sue not only the settlor, but also his
real 104 and personal 105 representatives, and devisee106 and those claiming
under him as volunteers. 107
101
Clarke v. Wright, 6 H . & N. 849 (1860); Fursaker v. Robinson, 2 Vern. 262, 25 Eng.
Re. 97 (Ch. 1717). See Newland, supra note 87, at 70, where he says: "But an illegitimate
child is considered as a mere volunteer for although the parent is bound in morality and
law to maintain such a child, yet a court of equity, following the rule that a bastard is
filius nullius, considers him in the light of a mere stranger." Note 30 A. L. R. 1071,
1075 (1924).
102
1 Vern. 298, 471, 23 Eng. Re. 481, 596 (1684); accord: Stephens v. Trueman, 1 Ves.
Sr. 53, 27 Eng. Re. 899 ( 1748) ; Mackie v. Herberston, 9 App. Cas. 303 (1884).
=Jethell v. Beane, 1 Ves. Sr. 215, 27 Eng. Re. 990 (1749). See Atherley, supra note 32,
at 125, where he writes: "If a bill for a specific performance is brought by the issue,
the court will direct the articles to be executed in toto; (not partially) and consequently,
the settlement will contain limitations in favor of the volunteers; whereas, if the will had
been brought by the volunteers, the court would have dismissed it."
""Benson v. Bellasis, 1 Vern. 15, 23 Eng. Re. 271 (1681).
106
Vernon v. Vernon, 2 P. Wms. 594, 24 Eng. Re. 875 (1731).
""'See Lord Lincoln's Case, 2 Freeman 202, 22 Eng. Re. 1160 (1695); Bale v. Newton,
1 Vern. 464, 23 Eng. Re. 589 (1687).
107
Trevor v. Trevor, 1 P. Wms. 622, 24 Eng. Re. 543 (1720).
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Thus, in view of the cases, it may be said in conclusion that in equity
where the court inquires into the real consideration, the legally unenforceable moral consideration is not condemned, but the courts have
given much more force to it than one would ordinarily suspect. In
states like Alabama, Iowa, Kentucky, Maryland, North Carolina, New
Jersey, Pennsylvania and Virginia, moral consideration has a definite
place in equity in giving rise to a right to specific performance or to
a reformation. In other jurisdictions like Arkansas, California, District
of Columbia, Florida, Georgia, Illinois, Indiana and Michigan where
valuable consideration is one of the requisites to receive the aid of equity,
it is recognized to a certain extent although not as much. And in the
matters of voluntary settlements and voluntary trusts, jurisdictions
are generally uniform in giving full effect to a moral consideration.
JAMES M. MORITA

A PRAGMATIC APPROACH BY THE SUPREME COURT TO THE
PROBLEM OF STATE TAXATION

JN THE wake of the economic collapse of

1929-30 the states (and
Federal Government) experienced a life and death struggle for
revenue unparalleled in the history of the United States.1 Services were
expanded, security and public works programs conceived-all presaging
a national debt and consequent tax burden rising into fabulous figures.
State governmental expenditures and a concomtitant need for revenue
had been increasing for a great many years consistent with activities in
new fields far beyond the time-honored orbit circumscribing state action. 2
But if the problem of revenue had been great before, it became acute
following the great depression . The alternative to bankruptcy was the
development of new taxes, and to the latter the states turned in everincreasing numbers.3 In practical application, however, many features
of the new taxing system presented substantial doubts as to their constitutionality in the light of the decisions of the United States Supreme
Court in such matters. Faced with the choice of upholding the state
taxing prerogative or retaining a century of precedents, the Court made
what is perhaps its greatest decision. It is into the character of a single
aspect of this decision that we are to inquire.
In perhaps no other field of the subject of state taxation has the
Supreme Court proceeded with greater caution than in pruning away the
limitations imposed by judicial interpretations of the commerce clause of
the Constitution. 4 To enable the states to secure more revenue without
too much injustice to obsolescent dogmas has not been an easy task.
Partially because of the variegated facets of state taxes affecting interstate commerce and partially because of the unwillingness of the Court
to overrule precedents, 5 an effort to analyze categorically just what has
occurred is largely abortive. The fact remains, however, that in the
decade since the depression old interstate commerce concepts have slowly
but surely been receiving a general overhauling. 6
1

COllo.ITTTEE ON TAXATION, FACING THE TAX PROBLEM, TwENTIETH CENTURY FUND, INC.

(1937).
"While federal expenditures in 1930 were only four times the 1910 level of $918,000,000,
state expenditures sky-rocketed in the same twenty years from $323 ,000,000 to nearly
seven times that amount-$2 ,143 ,000,000. Id. at 100 (Table 13).
8
See note 28 infra.
•u. s. CoNsT. ART. 1, § 8.
•see note 70 inf,:a.
""The era of social consciousness following the business depression has witnessed a
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Prior to 1932 few judicial principles were regarded as more firmly
established than that an activity construed by the Court as an integral
part of interstate commerce was immune from taxation by the interdiction of the commerce clause. 7 The orthodox rule long has been that a tax
directly burdening interstate commerce is invalid, and this despite the
fact that the tax is non-discriminatory. 8 If, on the other hand, the burden
were construed by the Court as indirect, the tax was sustained, provided
there was no discrimination in favor of intrastate commerce. 9 The
cleavage between a direct and an indirect burden upon interstate commerce is by no means clear, and the Court has often resorted to somewhat whimslcal presumptions in arriving at its decision as each case
arose. 10
Generally speaking, the problem has been limited to four situations, 11
in which the tax fell either (1) upon a facility for commerce, e.g. a rightof-way;12 (2) upon property a facility of, but actually moving in, interstate commerce; 13 ( 3) upon property, the subject of interstate commerce; 14 or ( 4) upon the use within a state of property brought here by
interstate commerce, and, perhaps, exclusively used in carrying on interrevolutionary retailoring of the old commerce clause concepts developed under a philosophy
of individual rights." COMMENT (1938) 48 YALE L . J. 273.
'COOLEY, TAXATION (4th ed. 1924) § 374; JOHNSON, M1dti-State Taxation of Interstate
Sales (1939) 27 CALIF. L. REV. 549; BROWN, State Taxat~on of Interstate Commerce (1933)
81 u. OF PA. L. REV. 247.
"Spaulding & Bros. v. Edwards, 262 U. S. 66, 69 (1923); Robbins v. Shelby County
Taxing Dist., 120 U. S. 489 (1887).
"In Welton v. Missouri, 91 U. S. 275 (1875), an act of the State of Missouri imposing
a license tax upon peddlers of out-of-state goods-no license tax being imposed on peddlers
of domestic goods-was held to be invalid, the Court suggesting that the protection of
the commerce clause "continues until the commodity has ceased to be the subject of discriminating legislation by reason of its foreign character." Id. at 282. See Texas Transport
and Term. Co. v. New Orleans, 264 U. S. 150, 155 (1924); COMMENT (1938) 48 YALE
L. J. 273, 274.
10
See LOWNDES, Spurious Conceptions of the Constitutional Law of Taxation (1934) 47
HARV. L. REV. 628.
11
See BROWN, State Taxation of Interstate Corwmerce, etc. (1936) 24 GEORGETOWN LAW
JOURNAL 584.
llSee Detroit International Bridge Co . v. Tax Appeal Board of Michigan, 287 U. S. 295
(1932), 294 U. S. 83 (1935); Henderson Bridge Co. v. Kentucky, 166 U. S. 150 (1897).
"'See Johnson Oil Refining Co. v. Oklahoma, 290 U. S. 158 (1933); Union Tank Co. v.
Wright, 249 U.S. 275 (1919); Pullman Palace Car Co. v. Pennsylvania, 141 U . S. 18 (1891).
usee Minnesota v. Blasius, 290 U. S. 1 (1933); Bacon v. Illinois, 227 U. S. 504 (1913);
cf. Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923); Stafford v . Wallace, 258 U. S.
495 (1922); Swift & Co. v. United States, 196 U. S. 375 (1905).
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state commerce. 15 In each instance it is obvious that a tax in any one
of the foregoing situations burdens interstate commerce in a very real
manner, and yet the Court with significant limitations has sustained it.
But the most disturbing task has been to ascertain the dividing line
between a valid and an invalid regulation of interstate commerce by the
taxing state. 16 Although a tax upon the privilege of engaging in interstate commerce as such has uniformly been held bad,1 7 if the state levy
its tax upon the privilege of engaging in a local business, without regard
to the transportation of the fruits of such business in interstate commerce, it will usually be held valid.18 If the tax be measured by gross
receipts, it will be considered as constituting a direct burden; 19 whereas,
an ad valorem tax upon property within the state for a "taxable moment"
will be sustained. 20 A tax on gross income, where construed as being in
lieu of property taxes will be valid, 21 as it will if the gross receipts are
apportioned to the commerce carried on within the taxing state. 22
In the field of taxation affecting interstate sales, however, certain
definite and inflexible rules have been laid down by the Court. As has
already been observed, a privilege tax on the doing of intrastate commerce is valid. If, however, the tax fall upon a seller of goods contemplated to pass in interstate commerce, it has been held bad as upon
15

See Magnano Co. v. Hamilton, 292 U. S. 40 (1934) ; Nashville, C. & St. L . Ry. v. Wallace,
288 U. S. 249 (1933); American Airways v. Grosjean, 3 F . Supp. 995 (E. D. Iowa 1933),
afj'd, 290 U. S. 596 (1933); cf. Bingaman v. Golden Eagle Lines, 297 U. S. 626 (1936);
Helson v. Kentucky, 279 U. S. 245 (1935).
"Railway Express Agency v. Virginia, 282 U. S. 440 (1931); Postal Telegraph Co. 'II.
Richmond, 249 U. S. 252 (1919); Veazie v. Moor, 14 How. 568 (U. S. 1852). In the
first case a statute of the State of Virginia requiring the express agency to subscribe to
a local charter for local business was sustained on the ground that no real (substantial)
prejudice to interstate commerce was shown.
17
See McCall v. People, 136 U. S. 104 (1890); Western Union Tel. Co. v . Texas, 105 U.S.
460 (1882); GAVIT, THE COMMERCE CLAUSE (1932) 350.
18
See Federal Compress Co. v. McLean, 291 U. S. 17 (1934); Utah Power & Light Co.
v. Pfost, 286 U. S. 165 (1932); Hope Natural Gas Co. v. Hall, 274 U. S. 284 (1927);
see note 46 infra.
1
"Illinois Central Ry. v. Minnesota, 84 L. ed. (Adv. Ops.) 377 (Jan. 29, 1940); Philadelphia & S. Steamship Co. v . Pennsylvania, 122 U. S. 326 (1887); Leloup v. Port of
Mobile, 127 U. S. 640 (1887); cf. Gwin, White & Prince v. Henneford, 305 U. S. 434
(1939); Adams Mfg. Co. v. Storen, 304 U. S. 307 (1938).
20
See note 14 supra.
"'Pullman Co. v. Richardson, 261 U.S. 330 (1923).
"'See Maine v. Grand Trunk Ry., 142 U. S. 127 (1891), where an annual excise tax on
the privilege of exercising the franchise of a foreign corporation based on the proportionate
part of gross receipts derived from intrastate business was sustained, four justices dissenting.
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the privilege of doing interstate or foreign business. 23 The distinction
between what constitutes an intrastate sale and an interstate sale has not
been clear. 24 But as a general proposition negotiations looking to the
sale of tangible goods in another state are a part of interstate commerce,
and this whether the act be that of the principal or his agent. 25 In this
connection, a fine line of demarcation has been suggested as separating
a privilege tax on an occupation or industry from a tax upon the privilege
of selling. 26
But the new technique of taxation by the states has afforded the Supreme Court both the subject of and the excuse for redirection and redefinition of the somewhat nebulous distinctions grounding earlier decisions. Conceived as a means to combat the depression, this technique
has now become relatively permanent as an integral part of the national
tax structure. 27 In each instance, an interstate sale has been affected,
"'Brown v. Maryland, 12 Wheat. 419 (U. S. 1827) . In this case the Court held , through
Mr. Chief Justice John Marshall, that a state statute imposing a $50 license fee on sales in
the "original package" by an importer was an invalid tax on imports since it conflicted
with federal acts regulating imports. In Robbins v. Taxing Dist., 120 U. S. 489 (1887), a
Tennessee tax on drummers not having a regularly licensed house of business in the state
was invalidated as applied to a representative of an Ohio company. Accord, Real Silk
Hosiery Mills v. Portland, 268 U. S. 325 (1925); Rearick v. Pennsylvania, 203 U. S. 507
(1906); cf. Woodruff v. Parham , 8 Wall. 123 (U.S. 1868).
A novel application of the "original package" concept is found in East Ohio Gas Co . v.
Tax Commissioner of Ohio, 283 U. S. 465 (1931). An Ohio tax on the sale of gas to consumers in that state was held to be valid despite the fact that the gas had moved in interstate commerce. The change from the high-pressure pipes, in which the gas had been
transmitted, to low-pressure pipes for distribution to consumers was held analogous to
the breaking of an original package.
"'Compare Furst v. Brewster, 282 U. S. 493 (1931), and Rearick v . Pennsylvania, 203
U.S. 507 (1906), with Wiloil Corp. v. Pennsylvania, 294 U.S. 160 (1935).
25
Real Silk Hosiery Mills v. Portland, 268 U. S. 325 (1925); Western Oil Refining Co. v.
Lipscomb, 244 U. S. 346 (1917); Stewart v. Michigan , 232 U. S. 665 (1914); Crenshaw
v. Arkansas, 227 U. S. 389 (191 3); Dozier v. Alabama, 218 U. S. 124 (1910); Rearich v.
Pennsylvania, 203 U. S. 507 (1906 ); Norfolk & W . Ry . v. Sims, 191 U. S. 441 (1903);
Brennan v. Titusville, 153 U.S. 289 (1894); Asher v. Texas, 128 U. S. 129 (1888); Robins
v. Shelby County Taxing Dist. , 120 U. S. 489 (1887). See Lockhart, The Sales Tax in
Interstate Commerce (1939) 52 HARv. L . REV. 617, 618.
'"Compare American Mfg. Co. v. St. Louis, 250 U. S. 459 (1919), with Air-Way Electric
Appliance Co. v. Day, 266 U. S. 71 (1924). The latter case held invalid a state tax upon
the authorized non-par shares of a foreign corporation, three-fourths of its business being
interstate.
"'For a discussion of the efficacy of the new taxing system to produce revenue, see HAIG
& SHOUP , 1HE SALES TAX IN THE AMERICAN STATES (1934).
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either by so-called "use", "storage", or sales taxes; or by a tax measured
in one fashion or another by gross receipts derived from interstate commerce.28
Wiloil Corporation v. Pennsylvania29 appears to be the first major
attack upon the bulwark of restrictions heretofore thought inherent in an
interstate sale. 30 Pennsylvania levied a tax upon the distribution of
gasoline, measured by the number of gallons sold.31 The sale in the
instant case was negotiated by the vendor's agent in Philadelphia, and
there was ample evidence to establish the fact that it was contemplated
that the gasoline would be delivered from Wilmington, Delaware ( which
in fact was found to be the case). Since the contracting vendor did not
own the gasoline at the time of the contract of sale and since he could
purchase it either within or without Pennsylvania, the Court sustained
the tax with the significant observation that no burden on interstate commerce existed because there was no discrimination against such commerce by the taxing state. While the Wiloil case presents no radical
departure from precedent, it does suggest a narrowing of what constitutes an interstate sale, and a sufferance by the Court of the broadening scope of state taxes. 32
In Western Live Sto·ck v. Bureau of Revenue33 the Court considered a
New Mexico statute that levied a privilege tax of two per cent on the
gross receipts from the sale of advertising of any person engaged in the
publishing business. 34 The appellant sold space to advertisers in other
28
For a treatment of the effect of such taxing policies upon interstate commerce generally,
see WORJ;s PROGRESS ADMINISTRATION, COMPARATIVE CHARTS OF STATE STATUTES ILLUSTRATING BARRIERS TO TRADE BETWEEN STATES (1939).
As of January 1, 1939, general use taxes were found in 13 states with rates ranging from
1 to 3 percent. Seven of these provide for compensary or offset provisions, crediting the
taxpayer with the amount of sales or use taxes paid on the purchase transaction in any
other state up to the fu]l amount of the levy in the use tax state. In addition, three
states--Alabama, North Carolina, and South Dakota-have enacted general use tax statutes
during the early part of 1939. Id. at 73.
The sales tax, usually in the form of a tax of 2 or 3 percent on aJl sales at retail, was
in force in twenty-two states and the cities of New York and New Orleans on Jan. 1, 1937.
Co1-orrTn,E ON TAXATION, FACING THE TAX PROBLEM, TWENTIETH CENTURY FuND
( 193 7) 45-46.
29
294 U.S. 169 (1935).
'"'See note 25 suf>ra.
31
PA. STAT. (PURDON, 1936) tit. 72, § 2611-d.
msee 48 YALE L. J . 273, 279 (1938) .
..303
250 (1938).
04
New Mexico Laws, Spec. Sess., 1934, c. 7, § 201.

u. s.
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states in a publication circulating both within and without the taxing
state. Conceiving the preparation, printing, and publishing as a local
occupation the tax was held valid as being upon a local privilege.36 Although the decision as such is not particularly startling, the Court proceeded to reexamine the theories of a direct burden on interstate commerce in what one writer has characterized as a "cavalier" manner. 36
The words of Mr. Justice Stone, speaking for the Court, are novel in
treating of the subject of interstate commerce: 37
"But we think the tax assailed here finds support in reason, and in the practical
needs of a taxing system which, under constitutional limitations, must accommodate itself to the double demand that interstate business shall pay its way,38
and that at the same time it shall not be burdened witlu cuniulative erxactions
which are not similarly laid on local business." (Italics supplied ) .

The idea that interstate commerce "shall pay its way," 39 protected
only by the prohibition of multiple or cumulative burdens, is a far cry
from the idea that has been thought inveterate to the entire subject; i.e.,
integral parts of interstate sales are completely immune from state taxation by virtue of the commerce clause. 40 Thus redirected subsequent decisions had a great deal more to say about "multiple burden", conceived
in the light of a new day that a state may tax interstate commerce, provided the same transaction cannot be similarly taxed by another state.
Not only does the multiple-burden test provide a distinctly new approach
to a very old subject; 41 but it suggests an equitable and rational attack
upon one of the major tax problems of recent years. The local merchant,
subjected to pyramided taxes of his own state, was obliged to compete
80

See notes 46 and 51 infra.
Lockbart, The Sales Tax ini Interstate Commerce (1939) 52 HARV. L. REV. 617.
87
303 u. s. 250, 258 (1938).
88
See Galveston H. & S. A. Ry. v . Texas, 210 U. S. 217, 225, 227 (1908}.; Postal Telegraph Cable Co. v. Adams, 155 U. S. 688, 696 (1894); Ficklen v. Shelby County Taxing
Dist. , 145 U. S. 1, 24 (1891).
"""Even interstate commerce must pay its way ." Clarke, J ., Postal Tel. Cable Co. v.
Richmond, 249 U.S. 252, 259 (1919). Mr. Justice Holmes used these words with approval
in New Jersey Bell Tel. Co . v . Tax Board, 280 U. S. 338, 351 (1930).
"'See note 25 supra.
"Were the multiple-tax test not something of an innovation it is difficult to understand
the reason for its not being applied in Woodruff v. Parham, 8 Wall. 123 (U. S. 1868) , and
Sonneborn Bros. v. Cureton, 262 U. S. 506 (1923). In each of these cases the Court
sustained a sales tax imposed by the state of terminus on goods sold and shipped in
interstate commerce. The possibility that the goods might have been subjected to a tax
in the state of origin does not appear to have been considered.
80
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with vendors in other states who solicited business through drummers or
ca.talogues. 42 As a practical situation one of two results occurred. Either
the state abandoned altogether the tax upon its intrastate dealers; or
the latter were subjected to a grossly unfair competition favoring the
out-of-state merchant. Viewing the sales, use, storage, and gross profits
taxes as a part of the new taxing mo-tij of the states to replenish depleted
revenues, the imperative requirement that such taxes be sustained has
as its correlative necessity the assurance that the interstate dealer will
pay a tax equalizing the positions of the parties. The Court, therefore,
in presenting a new approach has pointed the way for the realization by
the states of more revenue, despite the fact that equitable considerations
have been deemed responsible for the changed attitude. 43
Following closely the Western Live Stock case, a somewhat different
aspect of the multiple-tax test was treated in Coverdale v. ArkansasLouisiana Pipe Line Company. 44 A corporation producing and purchasing natural gas in Louisiana piped its product from wells to the terminus
of its line in that State, at which point gas engines operated compressors
that increased the pressure in order to move the gas in interstate 'Commerce. To complement a tax on the generation and sale of electricity,
the State levied a privilege tax on the operation of machines for the
production of mechanical power, the tax being measured by the horsepower of the machines. 45 Again , as in the Western Live Stock case, the
tax was sustained since ( 1) the privilege taxes involved a local operation
and the tax therefore imposed only an indirect burden upon interstate
commerce; 46 and (2) there was no possibility of multiple taxation in the
"Hearings before Subcommittee of the Cvmmittee on Interstate and Foreign Commerce
on H. R . 8303, 73d CONG., 2d SEss. (1934).
"'See (1938) 48 YALE L. J . 273, 276.
"'303 U. S. 604 (1938) .
..LA. GEN. STAT. ANN. (DART, 1932) § 8790.
"'American Mfg. Co. v. St. Louis, 250 U. S. 459 (1919), was relied upon (as in the
Wes tern Live Stock case) to sustain the tax as falling upon a local privilege. The Court
bad under consideration an ordinance of the City of St. Louis conditioning the right
to manufacture within the city upon payment of a license tax computed upon the basis
of the total sales of goods. In holding that the ordinance did not tax interstate sales,
the Court said: "In our opinion , the operation and effect of the taxing ordinance are
to impose a legitimate burden upon the business of carrying on the manufacture of goods
within the city; it produces no direct burden on commerce in the goods manufactured,
whether domestic or interstate, and only the same kind of incidental and indirect effect
as that which results from the payment of property taxes or any other and general
contribution to the cost of government. Therefore, it does not amount to a regulation
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proper sense; for should another state tax the "booster station", it would
be the "length of line, not interstate commerce, which makes another tax
possible." 47 The Court, in an opinion by Mr. Justice Reed, said: 48
"The tax is without discrimination in form or application as between interand intra-state commerce and it cannot be imposed by more than one state.
The course of interstate commerce is clogged by taxes designed or applied so
as to hamper its free flow. Section three, however, bearing equally on all use,
is only complementary to the taxes of sections one and two. Henneford v. Silas
Mason Co., 300 U. S. 577, 584. 49 It bears generally on all use of power and is
not discriminatory. It obviously adds to the cost of interstate commerce. But
increased cost alone is not sufficient to invalidate the tax as an interference with
that commerce." (Italics supplied).

Thus it may be observed that a tax of this character, although burdening interstate commerce in a very substantial "dollars and cents" manner, may yet be sustained,50 provided it cannot be imposed by more than
one state. To be sure neither the Western Live Stock nor Coverda/,e cases
establishes multiple taxaton as an ultimate criterion for determining what
is a direct burden,5 1 but it is unlikely that without the interposition of
of interstate commerce." Pitney, J ., Id. at 464. Compare Ficklen v. Shelby County
Taxing Dist., 145 U. S. 1 (1891), with Crew Levick Co. v. Pennsylvania, 245 U. S. 292
(1917).
"303 u. s. 604, 613 (1938) .
"'Id. at 612.
'"In 1937 the Court sustained in the Silas Mason case a statute of the State of Washington (WASH. REV. STAT. ANN. (Remington, 1939 Supp.) § 8370-32 (c) levying a tax upon
the use within the state of goods purchased in other s_tates. The tax avoided the multiple
burden prohibition by providing an exemption for all goods previously subjected to a
use or sales tax to the · extent of such taxes paid.
In Gregg Dyeing Co. v. Query, 286 U.S. 472 (19.32), a South Carolina statute imposing
a tax on the storage within the state of imported gasoline was sustained, the tax in
terms excluding from its provisions gasoline upon which a sales or use tax had been paid
to the state ;-in other words, designed to tax gasoline theretofore immune from taxation
by virtue of the commerce clause. Accord, Felt & Tarrant Mfg. Co. v. Gallagher, 306
U. S. 62 (1939); Monamotor Oil Co. v. Johnson, 292 U. S. 86 (1934) .
'°"It is true, the increased cost to the interstate operator from a tax on installation is
the same as from a tax on consumption or operation. This is not significant." Reed, J .,
Southern Pacific Co . v. Gallagher, 306 U. S. 167, 177 (1939).
"'Each is decided upon the alternative basis that a local activity is being taxed. The
tendency of the Court to enlarge what constitutes a local activity has resulted in refining
original distinctions to the point of extinction. In Utah Power & Light Co . v. Pfost,
286 U. S. 165 (1932), to sustain an act of the State of Idaho imposing a license tax on
the generation of electrical energy for "barter, sale, or exchange" and measured by the
number of kilowatt hours produced, the Court injected a judicial extension of the laws
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this basis the cases may be altogether reconciled with precedents. 52
Adams Manufacturing Company v. Storen53 was soon to apply the acid
test to the "cumulative" or "multiple" burden concept. Here the Indiana Gross Income Tax Act of 1933 imposed a tax upon gross receipts
from commerce. 54 In holding that the tax could not constitutionally be
applied to the gross receipts derived by an Indiana corporation from
sales in other states of goods manufactured by it in Indiana, Mr. Justice
Roberts observed :55
"The vice of the statute as applied to receipts from interstate sales is that
the tax includes in its measure, without apportionment, receipts derived from
activities in interstate commerce ; and that the exaction is of such a character
that if lawful it may in substance be laid to the fullest extent by States in which
the goods are sold as well as those in which they are manufactured." (Italics supplied).

The rule of the Wes tern Live Stock case5 6 thus proved inapplicable to
a tax falling upon gross receipts, a portion of which was derived from
interstate commerce. The dissenting opinion of Mr. Justice Black, however, is of importance; for much of what he said bears significance for
subsequent decisions. Unwilling to accept the mere possibility of multiof physics. Conceiving the conversion of water power into electricity and the transmission to in-state and out-of-state consumers to be two distinct operations, the tax was
held valid as falling upon a local activity. The remarkable thing is that the Court was
able to determine the hiatus between two physical processes-generation and transmissionhitherto considered to be instantaneous. It certainly represents, if nothing else, an effort
to uphold the state taxing prerogative even though a few mental handsprings are necessitated in doing so.
The only persistent fly in the omtment appears to be Puget Sound Stevedoring Co. v.
Tax Commission of Washington, 302 U. S. 90 ( 193 7), where the business of a stevedoring
corporation, insofar as it involved unloading or dicharging cargoes or vessels in interstate
or foreign commerce, was held to be immune from a state tax. On the other hand, where
the business consisted of supplying the longshoremen to shipowners without power to
direct their operations, the company was held to be subject to a privilege tax on the
State of Washington, as being upon an employment agency.
In spite _of the fact that Mr. Justice Reed distinguished the case in Southern Pacific Co.
v. Gallagher, 306 U. S. 167, 178, 179 (1939), the present tendency to ascribe to local
activity what has heretofore been thought distinctly a part of interstate commerce renders
a substantial doubt as to whether the two-year period separating the cases may not
have produced authority sufficient to question the Puget Sound case today.
""See note 25 supra .
..304 u. s. 307 (1938) .
..IND. STAT. ANN. (BURNS, 1933) §§ 64-2601 et seq .
..304 u. s. 307, 311 (1938).
""Western Live Stock v. Bureau of Revenue, 303 U. S. 250 (1938).
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ple burden as sufficient to nullify the tax, he said: 57
"It will be time enough for judicial protection when a litigant actually proves,
in a particular case, that state gross receipts taxes levied against the litigant have
resulted in unfair and unjust discrimination against the litigant because of
engagement in interstate commerce."

Again in Gwin, White & Prince v. Henneford 58 an excise tax measured
by gross receipts on the privilege of transacting business within the State
of Washington59 was held invalid as to the petitioner, whose products
were sold in large measure outside the state. While suggesting that a tax
apportioned to the company's activities within the state would not be
considered a burden on interstate commerce, the Court, through Mr.
Justice Stone, said: 60
"The present tax, though nominally local, thus in its practical operation discriminates against interstate commerce, since it imposes upon it, merely because
interstate commerce is being done, the risk of a multiple burden to which local
commerce is not exposed."

The dissenting opinion of Mr. Justice Black is singular in the approach
of his argument; for his words suggest the economic and social factors
by which the Court should be ( and it would seem, in the main, is)
guided: 61
"In 1933, Washington's system of taxation failed to supply adequate revenue
to support activities essential to the welfare of its people. Mounting delinquencies due to burdensome taxes on property led the state legislature to conclude that property taxes had to be reduced. This reduction was made. Then,
forced to seek new sources of revenue,62 the State turned-as did many other
states faced with similar needs 63-to a general, non-discriminatory excise tax
upon business c~rried on in Washington, measured by gross receipts."

Replying to the majority's decrial of a lack of an apportionment provision, he went on: 64
07
304 u. s. 307, 332 (1938).
"'305 u. s. 434 (1939) .
..,WASH. REv. STAT. ANN . (Remington, 1939 Supp.) §§ 4144-1 et seq., amended Wash.
Laws 1933, p. 869 .
..,305 U. S. 434 , 439 (1939). Mr. Justice Butler wrote a separate concurring opinion,
in which he was joined by Mr. Justice McReynolds. Id. at 441.
"'1d. at 443.
°"TAX COMMISSION OF WASHINGTON, FIFra BIENNIAL REPORT; HAIG & SHOUP, TuE SALES
TAX IN THE AMERICAN STATES (1934) 309 et seq.
63

"At least eleven States-most of them recently-have imposed gross income or gross
sales taxes upon the privilege of doing business within their respective borders. See, 'Tax
Systems of the World,' 7th Ed. (CCR) pp. 153 to 156." 305 U. S. 434, 443 (1939 ) n . 4.
&Jd. at 445.
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"So here, if national regulation to prevent 'multiple taxation' is within the
constitutional power of this Court, it would seem to be time enough to consider
it when appellant or some other taxpayer is actually subjected to 'multiple
taxation'."

In effect, therefore, the contention of the dissenting justice is that the
Court should place upon the taxpayer the burden of affirmatively establishing that he has in fact been subjected to multiple taxation; and not
upon the taxing state, that is at once sovereign and incapable of controlling the taxing policies of its neighbors. And if two recent decisions
are indicative of the way in which the wind is blowing, this is precisely
what the Court has done. 65
In Southern Pacific Company v. Gallagher66 the California "use" or
"storage" tax was challenged as being a burden on interstate commerce. 67
The use tax ( designed to complement the California Retail Sales Tax
Act of 1933, which levied a tax upon the gross receipts of California
retailers from sales of tangible personal property 68 ) imposed an excise on
the consumer at the sales tax rate for the use--"the exercise of any right
or power incident to ownership, except sale in the regular course of
business"--or storage-any "keeping or retention"--or other consumption in the state of personal property. Property subject to the provisions
of the sales tax was exempted from the use tax. No provision was made
for apportionment of amounts expended for sales or other taxes in other
states. 69 In the instant case, the tax was imposed upon railroad supplies
brought into California by the Southern Pacific Company, some of the
supplies to be used in interstate commerce, 70 some to be affixed to rolling
..See ( 1939) 87 U .

OF PA. L . REV. 712, 715 .
(1939).
mcAL . G EN. LAWS (DEERING, SUPP. 1935) Act 8495 a.
'"'CAL. GEN. LAWS (DEER1NG, SuPP. 1933) Act 8493, as amended CAL. GEN. LAWS
(DEERING, SUPP. 1935) Act 8493 .
""See note 49 supra.

..306

u. s. 167

"°Significant evidence or redirected concepts is to be found in the overthrow of the
idea that a state may not tax the use of an instrumentality in interstate commerce. In
Helson & Randolph v . Kentucky, 279 U. S. 245 (1929), the plaintiff, domiciled in Illinois,
operated a ferry across the Ohio River. He bought gasoline in Illinois. The attempt of
Kentucky to levy a tax of five cents per gallon on all gas used in the state was invalidated
as a tax upon the use of an instrumentality in interstate commerce.
In Nashville , Chattanooga, & St. L . Ry. v . Wallace, 288 U. S. 249 (1933) , and in Edelman
v. Boeing Air Transport, Inc., 289 U. S. 249 (1933), the authority of the Helson case
was largely discredited, despite the effort of the Court to distinguish it. A privilege tax
on the storage of gasoline within Tennessee and its withdrawal from storage was sus-
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stock, and some to remain permanently within the taxing state. The
Court based its decision squarely on the ground that the supplies in
question had passed from interstate commerce and "there was a taxable
moment when the former had reached the end of their interstate transportation and had not begun to be consumed in interstate operation." 71
But what of "multiple burden"! Certainly the interstate transaction
here was none the less exposed to multiple taxes than the transaction in
the Adams Manufacturing Company72 and Gwin cases. 73 To be sure, the
latter involved taxes based on gross receipts, but from the standpoint of
a possible multiple burden, there is little of practical basis for distinction
between a gross receipts tax and the use tax. In each instance, there are
two taxable events, the taxation of both of which would necessarily burden interstate commerce. In the Southern Pacific case there were ( 1) the
sale in the state of origin and (2) the use in California; in the Adams
Manufacturing Company case, (1) the receipt of income (gross) and
(2) the sale in a state other than the taxing state; and in the Gwin case,
( 1) the privilege of business activity in Washington and ( 2) the sale in
a state other than the taxing state. And now by the Southern Pacific
Company rule mere exposure to such burden apparently is no longer
sufficient. Mr. Justice Reed said: 74
"Under the Washington statute ,75 there considered, discrimination against
interstate commerce, arising from a second exaction for use after a foreign tax
on sale, could not exist as provision was made for a credit against the local tax
of any such foreign levy. No such problem arises here by evidence, finding or
tained in the N ashville case when applied to a railroad company bringing gasoline into
the state, storing it there in tanks, and withdrawing it to be used as a source of motive
power for moving interstate trains. Upon being unloaded and stored, the gasoline was
held to have lost its immunity as a subject of interstate commerce.
Upon the authority of the foregoing decision, it was held in the Edelman case that
Wyoming might lawfully tax the " use" to which gasoline is subjected upon withdrawal
from storage. And this regardless of the fact that the fu el is to be placed in airplanes
and used as a source of power to propel them in interstate commerce.
Of these cases, it has been said : "Did not the Coverdale Case seek to distinguish between the Nashville and Edelman Cases and Helson v. Kentucky . . . we should be
inclined to hold that the latter case was overruled and, though a direct burden , the tax
was as valid as the direct ad valorem tax on the railroad's property itself." Denman, C.J .,
Southern Pacific Co. v . Corbett, 23 F . Supp. 193, 196 (N. D. Cal. 1938).
11
306 U. S. 167, 177 (1939).
12
Adams Manufacturing Co . v. Storen, 304 U. S. 307 (1938).
11
Gwin, White & Prince v. Henneford, 305 U. S. 434 (1939) .
"306 u. s. 167, 172 (1939) .
"WASH. REV. STAT. ANN. (Remington, 1939 Supp.) § 8370-32 (c); see note 49 supra.
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assignment of error76 even though the California Act does not have this provision. It will be time enough to resolve that argument 'when a taxpayer paying
in the state of origin is compelled to pay agaiw in the state of destinatiOlfl!."77

It would appear, therefore, that the taxpayer litiga.nt must affirmatively
demonstrate that he has paid a tax in the state of origin. 78 And from the
language of the decision there is nothing of assurance that even though
such be done, the result will be otherwise. Viewed as a completed picture the "flash-in-the-pan" existence of the multiple-burden test appears
to have arisen in order to provide a convenient transitional device to
span the gulf between old concepts and a new taxing era; and then, having served its purpose, it was abandoned when it proved a deterrent to
a still further expansion of the scope of state taxation.
What heretofore has been largely speculation as to the redirection of
the old commerce clause reached a sudden and startling fruition in
reality when, on January 29, 1940, the Court handed down the decision
in McGoldrick v. Berwind-White Co-al Mining Company. 79 Here the
respondent, a Pennsylvania corporation engaged in the production of
coal, challenged payment of a tax laid by New York City upon sales of
goods for consumption, 80 pursuant to the state laws permitting the municipality to secure revenue for unemployment relief. 81 The burden of the
tax was to be borne by the buyer of tangible property. 82 The New York
sales office of respondent entered into sales agreements calling for delivery of coal within New York City from the mines in Pennsylvania.
The taxpayer conceded the validity of the tax to the extent that it did
"'New York ex rel. Rosevale Realty Co. v. Kleinert, 268 U. S. 646 (1925); 306 U. S.
172 (1939) n. 11.
.,.,Henneford v. Silas Mason Co., 300 U. S. 577 (1937); see note 49 supra .
.,.In Pacific Tel. & Tel. Co. v. Gallagher, 306 U. S. 182 (1939), handed down the same
day as the Southern Pacific case, the California use tax was sustained as applied to equipment and supplies purchased outside California by a telephone and telegraph company
engaged in intrastate and interstate commerce. "The appellant exercises two rights of
ownership in California-retention and installation-after the termination of the interstate
shipment and before the use or consumption on its mixed interstate and intrastate telephone system. We see no material distinction between the contentions of the appellant
and those disposed of in So1,thern Pacific Co. v. GaUagher, ante, p. 167." Reed. J., Id. at
187.
79
8 u. S. L. Wu.K 206 (U. s. 1940).
~- Y. City Local Law No. 24 (1934).
81
N. Y. LAWS 1933, c. 815, as amended by N . Y. LAWS 1934, c. 873.
O'JJ3y Sec. 2 of the municipal law the tax "shall be paid by the purchaser to the vendor
for and on account of the City of New York". In the event of nonpayment to the
seller, by Secs. 4 and 5, he is liable for the tax.

1940]

NOTES

983

not infringe upon the commerce clause but insisted that a distinction
must be made between sales made after the coal had crossed state lines
without previous contract and sales under contract contemplating or
requiring transportation of it in interstate commerce to the taxing state.
Conceived as a local activity, however, the delivery of the coal within
New York upon its purchase for consumption was held to be a taxable
event. 83
In writing the opinion of the Court, Mr. Justice Stone surpassed his
former cavalier treatment of the decisions under the commerce clause,84
guided by the new technique of reconciling the two constitutional demands "that commerce between the states shall not be unduly impeded
by state action, and that the power to lay taxes for the support of state
government shall not be unduly curtailed." 85 (Italics supplied). A paramount thought pervades the decision-there is no discrimination against
interstate commerce ( despite a direct burden, as it has heretofore been
construed) :86
"If, as guides to decision we look to the purpose of the commerce clause to
protect interstate commerce from discriminatory or destructive state action,· and
at the same time to the purpose of the state taxing power under which interstate commerce admittedly must bear its fair share of state tax burdens, and to
the necessity of judicial reconciliation of these competing demands, we can find
no adequate ground for saying that the present tax is a regulation which, in the
absence of Congressional action the commerce clause forbids ." 87
"""Here the tax is conditioned upon a local activiiy delivery of goods within the state
upon their purchase for consumption. It is an activity which apart from its effect on the
commerce, is subject to the state taxing power." Stone, J., 8 U. S. L . WUJK 206, 210
(U. S. 1940. See notes 46 and 51 supra.
"'See Western Live Stock v. Bureau of Revenue, 303 U. S. 250 (1938).
80
8 u. s. L. WEEK 206, 208 (U. s. 1940).
""Ibid. In two companion cases handed down the same day the Court held a corporation with its principal place of business in Illinois liable for the New York City sales
tax as applied to sales solicited by its agents in the city, the orders being forwarded to
the Illinois office for approval, and the machines delivered to the purchaser in New York.
McGoldrick v. Felt Tarrant Mfg. Co., 8 U. S. L. WEEK 213 (U. S. 1940) . The tax was
likewise sustained when assessed against an automatic vending machine corporation of
Massachusetts that sold i~s product through an exclusive sales agent in New York Cit;·.
McGoldrick v. Dugrenier, 84 L. ed. (Adv. Ops.) 219 (U. S. Dec. 4, 1939) .
"""It would seem to be extraordinary if a State could escape the restriction against
direct impositions upon interstate commerce by first laying exactions upon its own trade
and then insisting that in order to make its local policy completely effective it must be
allowed to lay similar exactions upon interstate trade." 8 U. S. L. WEEK 206, 212 (U. S.
1940) (Hughes, CJ ., dissenting) .
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And now we look in vain for the presence of multiple burden espoused
with such sanguine outlook by Mr. Justice Stone in the Western Live
Stock case. The Court unquestionably has "led with its chin"; for if
"New York can tax the delivery, Pennsylvania can tax the shipment and
New Jersey the transshipment." 88 Either of the operations is an integral
part of an interstate sale and together constitute "a unitary interstate
transaction." 89 An interstate sale has been directly taxed! Indeed, the
road is open and the way is clear for tariff barriers between states approaching the dreams of the most ardent state's rights advocate of another era. 00
The dissenting opinion of Mr. Chief Justice Hughes, who at length
cries out against the inexorable current of recent decisions , reflects the
causative factors behind the revolution against century-old judicial concepts: 91
"The pressure of mounting outlays has led the states to seek new sources of
revenue, and we have gone far in sustaining state power to tax property and
transactions subject to their jurisdiction despite incidental or indirect effects
upon interstate commerce."

From all that has recently been said on the subject, it is possible to
suggest that a state may by taxation impose a burden upon interstate
commerce, provided its statute be ingenuously phrased to avail of the
present liberal trend of the Court. Indeed, it is not altogether speculative
to observe that interstate commerce may be subjected to a direct burden
if there is no discrimination against it and there is no actual evidence of
multiple taxation. And from the latest pronouncement of the subject it is
highly improbable that the latter now obtains as a limitation upon the
state taxing power.
This has been accomplished without the categorical reversal of a single
case! It is not unlikely, however, that the precedents of over half a century have been subjected to an emasculation equally as effective as forth88

ld. at 213 .
/,bid.
"""In confiding to Congress the power to regulate interstate commerce, the aim was to
provide a free national market,-to pull down and prevent the re-erection of state barriers
to the free intercourse between the people of the States. That free intercourse was
deemed, and bas proved, to be essential to our national economy . It should not be
impaired." 8 U . S. L. WEEK 206, 211 (U. S. 1940) (Hughes, C.J ., dissenting).
See WORKS PROGRESS ADMINISTRATION, COMPARATIVE CHARTS OF STATE STATUTES lLLus88

(1939).
206, 210 (U. S. 1940) (McReynolds and Roberts, J.J., joined in

TRATING BARRIERS TO TRADE BETWEEN STATES
11

8 U. S. L .
the dissent).

WEEK
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right repudiation, consistent with a marked disposition in many fields of
taxation. 92 Indubitably, the Court has evinced a willingness to sacrifice
stare decisis upon the altar of state taxation to secure greater revenue for
an unprecedented economic crisis. 93 As a composite story, the recent
judicial treatment of taxation affecting interstate commerce presents one
of the rare instances when one feels what the Court is striving to do
without being altogether sure of the techniques employed to reach its
goal. The picture is that of the ship creeping cautiously through the fogfilled night, certain of its port, yet wary of the reefs inf es ting its unchartered course. One irrefragable fact remains-the need for revenue,
pressing as never before in the history of the nation, at length has struck
a sympathetic chord.
EDWARD P. MORGAN

""In respect to intergovernmental immunity from taxation, compare State Tax Commission of Utah v. Van Cott, 306 U . S. 511 (1939); Graves v. O'Keefe, 306 U. S. 466
(1939); Helvering v. Gerhardt, 304 U. S. 405 (1938); James v . Dravo Construction Co.,
302 U. S. 134 (1937); Brush v . Commissioner, 300 U. S. 352 (1937), with Graves v.
Tens Co., 298 U. S. 393 (1936); Fox Film v. Doyal, 286 U. S. 123 (1932); Burnet v.
Coronado Oil & Gas Co., 285 U. S. 393 (1932); Educational Film Corp. v. Ward, 282
U.S. 379 (1931); Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U. S. 218 (1927);
Long v. Rockwood, 277 U. S. 142 (1927); Jaybird Mining Co . v . Weir, 271 U . S. 521
(1925); Gillespie v. Oklahoma, 257 U. S. 501 (1921); Indian Territory Illumination Oil
Co. v. Oklahoma, 240 U. S. 522 (1915); Collector v . Day, 11 Wall. 113 (U. S. 1871);
Dobbins v. Erie County, 16 Pet. 435 (U. S. 1842).
In respect of transfers at death, compare Graves v . Elliott, 307 U. S. 383 (1939);
Curry v. Mccanless, 307 U. S. 357 (1939); First Nat. Bank of Boston v. Maine, 284 U. S.
312 (1932), with Worcester County Trust Co .v. Riley, 302 U.S. 292 (1937); Beidlerv.South
Carolina Tax Commission, 282 U. S. 1 (1930); Baldwin v. Missouri, 281 U. S. 586 (1930);
Farmers' Loan and Trust Co. v. Minnesota, 280 U. S. 204 (1930).
In still another aspect of state taxation, compare Guaranty Trust Co. v . Virginia, 303
U. S. 632 (1938); Schuylkill Trust Co. v. Pennsylvania, 302 U. S. 506 (1938); First Bank
Stock Corporation v. Minnesota, 301 U. S. 234 ( 193 7) ; Wheeling Steel Corp. v. Fox, 298
U.S. 193 (1936), with New York ex rel. Cohn v . Graves, 300 U.S. 308 (1937); Senior v.
Braden , 295 U. S. 422 (1935) ; Safe Deposit and Trust Co. v. Virginia, 295 U. S. 83 (1929).
''"The principle of stare decisis in constitutional interpretations has recently received
shattering blows in the Supreme Court, and especially in the field of immunities from
general taxation. The increasing social burdens assumed by our governments, both State
and national, will require increasing and more searching taxation for their support. Any
immunity from equal general taxation appears more inconvenient and unjust. The recent
reexamination of the basis for such immunities has resulted in an upheaval. The current
of authority has been turned. For the judicial navigator the cases are no longer the
beacons marking out a fixed if tortuous channel. He must for awhile fix his eyes anew
upon the Constitution as the pole star of his firmament and steer his course rather by
principle than by precedent." Sibley, C.J ., Stone v. Interstate Nat. Gas Co., 103 F. (2d)
544, 549 (C. C. A. 5th, 1939).

SOME PROBLEMS OF CONSEQUENTIAL DAMAGES IN
CONDEMNATION PROCEEDINGS
SOME of the most perplexing problems in connection with condemnation proceedings have to do -with consequential damages, compensating for injuries other than the bare taking itself, injuries consequent to
and incident to the taking, and the measure of such damages. The
Federal Constitution1 and some of the state constitutions 2 only provide
for compensation for the taking of property, not for the "taking and
damaging". Under such constitutions compensation is not allowed for
injuries which cannot be considered part of the taking. 3 Other states
however, provide expressly that compensation be allowed for "taking
and damaging" of private property for public use,4 or "taking, injuring
or destroying" ,5 and the like. Under this latter type of constitution
consequential damages are allowed, and it is under them that we meet
the problems of the measure of such damages.
Quite commonly the condemning of private property for public use
results in the loss to a going concern of goodwill and of business. Say a
concern has built up a thriving trade, based on a good reputation in
the locality for service, quality, and fair dealing. Along comes the state
or municipality and condemns the firm's property for a street, railroad,
sewer, subway, or other public work, and the firm has to move elsewhere, to some place where it is not known, losing business attributable
to its good reputation and standing in the locality. It has to go to some
trouble and expense to build up its goodwill anew and to regain its former volume of business. Quite clearly, this is a material and actual loss,
resulting from the condemnation. Yet, it is not part of the "taking".
And it is well settled in this country that there can be no compensation
in damages for such loss of goodwill. 6 The English and Canadian courts

u. s. CoNsT. AMEND. v.
'Conn ., Fla. , Idaho, Ind., Iowa, La ., Me. , Md., Mich ., Nev. , N . J., N. Y., Ohio, Ore.,
R . I ., S. C., Vt., Wis.
"See notes 6, 13, 14, 19 infra.
'Ariz., Cal., Col., Ga., Ill., La., Miss., Mo ., Mont., Nebr., N . D., N. M., Okla., S. D.,
Utah , Va ., Wash ., W. Va., Wyo.; taking, appropriating, or damaging: Ark. ; taking, destroying, or damaging: Minn., Tex.
"Taking, injuring, or destroying by municipal or private corporations: Pa., PA. CONST.
Af>.T. XVI, § 8.
°Mitchell v. United States, 267 U. S. 341 (1925) ; Oakland v. Pacific Coast Lumber &
Mill Co ., 171 Cal. 392, 153 Pac. 705 (1915) ; Bales v. Wichita Midland Valley Ry., 92
Kan. 771 , 141 Pac . 117 (1928); Banner Milling Co . v. State, 240 N. Y. 533, 148 . E. 668
(1925) ; 2 LEWIS, EMINENT DoMAJN (3d ed. 1909) § 727.
1
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allow such compensation where the land itself upon which the trade is
carried on is expropriated. 7 Said Pollock, C.J., in Senior v. Metropoutan
Railway: 8 "But loss of trade is loss of goodwill; and goodwill is part
of the value of the plaintiff's interest in the premises . . . . and it is
sufficient to say that loss of trade is an injury to the value of the land
itself, and therefore the subject of compensation ...."
One reason given for the Amercan rule is that such damages are too
speculative, difficult to value and measure, since the economists and
accountants themselves have evolved no really satisfactory formulae
which can be followed with certainty; and the allowance of this type
of damages might be an entering wedge for unjust and excessive awards. 9
Another reason adduced is that, since only the land is taken, the business
can still be continued elsewhere, carrying with it the goodwill previously
enjoyed.10
As to the first reason, the English and Canadian courts seem to surmount the difficulty satisfactorily,11 as do courts of equity, which protect
goodwill as property, and it is recognized as an important item in considering the value of property in taxation. 12 Too, as accounting methods
become more effective and capable of measuring goodwill, it seems that
goodwill should be considered in awarding compensation in condemnation
Senior v. Metropolitan Ry., 2 H . & C. 257, 159 Eng. Re. 107 (1863); Re McCauley, 180
Ont. Rep. 416 (1889).
8
ld. at 266, 159 Eng. Re. at 112.
"Natick Gas Light Co. v . Natick, 175 Mass. 246, 56 N . E . 292 (1900); Banner Milling
Co. v. State, 240 N. Y. 533, 148 N. E . 668 (1925).
10
Banner Milling Co. v . State, 240 N. Y . 533, 540 , 148 N. E. 668, 670 (1925) .
nsenior v. Metropolitan Ry., 2 H . & C. 257, 159 Eng. Re. 107 (1863) ; Re McCauley,
180 Ont. Rep. 416 (1889).
12
Adams Express Co. v. Ohio , 166 U. S. 185 (189i) ; Matter of Brown's Will, 211 App. Div.
662, 208 N. Y. Supp. 359 (1st Dep't 1925); Diamond M atch Co. v. Roeber, 106 N . Y.
473, 13 N. E. 419 (1887) ; Wilkinson v . Colley, 164 Pa. 35, 36 Atl. 86 (1894) ; POMEROY,
EQUITY JURISPRUDENCE (1907 ed.) 1355.
Taxation: Matter of Jones, 28 Misc. 356, 59 N . Y. Supp. 983 (Surr. Ct. 1899); Matter
of Silkman, 121 App. Div. 202, 105 N . Y. Supp. 872 (2d Dep't 1907), aff'd, 190 N. Y . 560,
83 N. E. 1131 (1908); People ex rel. Johnson Co. v . Roberts, 159 N. Y. 70, 53 N . E . 685
(1899); 2 COOLEY, TAXATION (4th ed. 1924) § 596. Firm asset: Slater v. Slater, 175 N. Y.
143, 67 N. E. 224 (1903).
Goodwill as property where business and goodwill of a public service corporation are
taken: Omaha v. Omaha Water Co., 218 U. S. 180 (1909); Monongahela Navigation Co.
v. United States, 148 U. S. 312 ( 1892) ; Matter of Water Com'rs of White Plains, 176
N. Y. 239 , 68 N. E. 348 (1903).
7
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proceedings. The second reason is limited to relatively few situations,
where the business moves to another stand within the same locality
where its goodwill pervades. Clearly, it is not a valid reason when the
concern has to move to a place where it has not the same high standing
and good reputation, where it does not enjoy this goodwill.
Direct loss of business is, likewise, uniformly excluded as an element
of damages, unless made expressly compensable by statute. 13 And this
type of injury would seem to be less speculative and conjectural than
loss of goodwill is said to be. The same reasons are given and the same
arguments apply here for allowing compensation as for allowing it for
loss of goodwill, provided, of course (as in the case of loss of goodwill),
that the loss of business is proximately caused by the condemnation and
taking for public use.
Another item of consequential damages frequently encountered is the
expense of moving equipment to make way for a public improvement.
In states which have only a "taking" constitution, and not a "taking and
damaging" or like constitution, no compensation is allowed. 14 In those
states which have a "taking and damaging" or similar constitution this
loss may be awarded as an independent item of compensation. 15 But, as
to fixtures and improvements, as distinguished from the occupant's
movable property, if they are taken as part of the land, they must be
paid for. 16 When not so taken, compensation for cost of removal to a
new site, within a reasonable distance, may be allowed. 17 This is done
13

Des Moines Wet Wash Laundry Co. v. Des Moines, 197 Iowa 1082 , 198 N. W. 486
(1924); St. Louis v. St. Louis I. M . & S. Ry., 266 Mo. 694, 182 S. W. 750 (1916); Becker
v. Philadelphia etc. Ry., 177 Pa. 252, 35 At!. 617 (1896); Cox v. Philadelphia etc. Ry., 215
Pa. 506 , 64 At!. 729 (1896). Contra: Chicago, M . & St. P. Ry. v. Hock, 118 Ill. 587,
9 N . E . 205 (1896); Covington Ry. v. Piel, 87 Ky. 267, 8 S. W. 499 (1888); Detroit v.
Brennan Co. , 93 Mich. 338, 53 N. W. 525 (1892).
"Pacific Livestock Co. v. Warm Spgs. Irr. Dist., 270 Fed. 555 (C. C. A. Ore. 1921);
Missouri Hwy . Comm . v. Haid, 332 Mo. 606, 59 S. W. (2d) 1057 (1933); Newark 'II. Cook,
99 N. J. Eq. 527, 133 At!. 875 (1926); In re Smith St. Bridge, 234 App. Div. 583, 255
N. Y. Supp. 801 (4th Dep't 1932); Board of Sup'rs of Chenango Co ., 145 Misc. 353, 261
N . Y. Supp. 76 (Co. Ct. 1933).
1
"Chicago, M. & St. P. Ry. v. Hock, 118 Ill. 587, 9 N. E. 205 (1886).
10
/n re Allen St. & First Ave., 256 N. Y. 236, 176 N. E . 377 (1931); Goldsboro v. Holmes,
180 N. C. 99, 104 S. E. 140 (1920).
17
Hire v. Knisely, 130 Ind . 295, 29 N. E. 1132 (1892); Benton v. Brookline, 151 Mass.
250, 23 N. E. 846 (1890); St. Louis v. Brown, 155 Mo. 545, 56 S. W. 298 (1900); Oilfields & S. F. Ry. v . Treese Cotton Oil Co., 78 Okla. 25, 187 Pac. 201 (1920); Ft. Worth
& D. C. Ry. v. Judd, 4 S. W. (2d) 1032 (Tex. Civ. App. 1928). Contra: Sherwood v.
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by use of the doctrine that, where only a part of the land is taken, the
measure of compensation is the difference between the value of the
whole property before the condemnation and taking and the value afterwards of the part not condemned or taken. Under this doctrine the owner
would recover the value of the land and the improvements, diminished
by the value of the improvements required to be removed. This diminution would be made less by the fact that the value of the improvements
removed would be no more than their value after deducting the cost of
rendering them usable again by moving them to a new stand. This theory
is not so satisfactory in the case of a tenant's removal of his fixtures ,
because a tenant would have to remove them ultimately, anyway, when
his term expired ; so all he loses is his right to have removal postponed
until the end of his term, and his claim for cost of removal is limited to
the extent of the value of his right of so postponing removal. "Since
the tenant would ultimately have been faced with paying the cost of
removing fixtures in the absence of condemnation it is difficult to see
why the condemnor should have to pay the whole cost, simply because
it is so prematurely imposed on the tenant.ms But quaere, where tenant
has an option to purchase?
A special situation in connection with this type of consequential
damages is that of requiring a public utility having a franchise or license
to maintain pipes, wires, conduits, etc., to remove them in order to
make way for a sewer, subway, tunnel or other such public work for
which the condemnation is being made. It is well settled that when the
continuance of undisturbed existence of the licensed pipes, conduit, or
similar structure interferes with the erection of another public work ,
the removal of the structures or change in their location is not a taking
or even a damaging of property in the constitutional sense. 19 In such
cases it is held that the structure is only allowed to be put there on the
implied condition that the structures shall not interfere with any other
Saint P. & C. Ry. Co ., 21 Minn. 122 (1874); Grugan v . Philadelphia, 158 Pa. 337, 27 At!.
1000 (1893); Fiorini v . Kenosha, 208 Wis. 496 , 243 N. W. 761 (1932) .
IBMcCoRMicK, DAMAGES (1935 ed.) 539 et seq.
"Chicago etc. Ry . v. Quincy, 136 Ill. 563, 27 N . E. 192 (1891); Natick Gas Light Co . v.
Natick, 175 Mass. 246, 56 N . E . 292 (1900); Lorain Steel Co. v. Norfolk etc. St. Ry ., 187
Mass. 500, 73 N. E. 646 (1905); Stillwater Water Co. v. StiIIwater, 50 Minn . 498, 52 N.
W. 893 (1892); National Waterworks Co. v. Kansas City, 20 Mo. App. 237 (1886); Water
Com'rs v. Hudson, 13 N. J. Eq . 420 (1861); Matter of Deering, 93 N. Y. 361 (1883);
Ridge Ave. Pass. Ry. v. Philadelphia, 181 Pa. 592 , 37 At!. 910 (1897). Contra: Cities
Service Gas Co. v. Riverside Drainage Dist., 137 Kan. 410, 20 P . (2d) 520 (1933) .
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public work which the legisl~ture may deem necessary and allow to use
the way. When the condition is broken, when the structure interferes
with such other public work, the privilege as formerly enjoyed ceases to
exist, and it is not taken or damaged. "To say otherwise, and to say
that whenever, under the statutory permission, a gas pipe is laid in a
public way, the pipe cannot be disturbed, even to make such changes as
are required by public travel, is to make what is merely a subordinate
use paramount to the great important use for which the land is taken." 20
Since both uses of the way are public or affected with a public interest,
it seems that this is the reasonable view. It comes down to a balancing
of the two public conveniences and "interests, and it is not to the public
interest or convenience that the prior use should so tie the hands of its
creator, the legislature, that it is unable to supersede this prior use with
one it later deems necessary. It might seem harsh at first blush to
require a light or gas company, or telephone company to move its structures and stand the expense themselves, until it is recalled that those
companies only maintain those structures by license from the legislature
and conditioned upon their not interfering with any subsequently needed
public work or improvement. It is not reasonably to be thought that
the legislature would or should so give or bargain away its sovereign
power.
Another element of consequential damages frequently arising out of
condemnation and the construction of public works is interference with
the right of lateral support. In the building of a tunnel, or subway, or
sewer, there is nearly always some undermining of the land adjacent to
that in which the public work is being constructed. In Illinois, which
has a "taking and damaging" constitution, in cases arising in connection
with the building of freight tunnels and street-car tunnels under the
Chicago river, Barnard v. Chicago,21 and Pe-ck v. Chicago Railways,22
the owner of property abutting on the street was held to have a right
of action against the city for deprivation of the right to undisturbed
occupation and enjoyment, and could recover special damages from the
excavation and removal of lateral support. But, to warrant a recovery
it niust appear that there has been some direct physical disturbance of
a right, either public or private, which the owner enjoys in connection
with his property, and which gives to it an additional value, and that by
20

1 NICHOLS , EMINENT DoMAIN (2d ed. 1917) 375 .
270 Ill. 27, 110 N . E. 412 (1915).
tl!JJd. at 34, 110 N. E. at 414.

21

1
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reason of such disturbance he has sustained a special damage with respect
to his property in excess of that sustained by the public generally. 23
In connection with the construction of a sewer the abutting landowner
was also allowed recovery for the removal of lateral support. 24 Like
recovery has been allowed in cases arising out of the construction of
subways, the New York cases allowing recovery irrespective of negligence in the construction. 25 But, in Pennsylvania, the landowner only
had a remedy where the construction was attended by negligence. 26 It is
to be noted that the Pennsylvania Constitution only provides for compensation for "taking" when done by the state or any agency other than
a municipal or private corporation, but in the· case of a municipal or
private corporation provision is made for compensation for both "taking
and damaging" .27
One line of cases dealing with loss of lateral support, exemplified by
Prete v. Cray, 28 holds that the municipality becomes an adjoining landowner as to liability for undermining lateral support. The other view is
that the city does not become an adjoining landowner for this purpose,
e.g. the Pennsylvania cases. 29 New York, which, it is to be noted, has
a "taking" constitution only, seems to take a middle ground, for there
the landowner may recover damages for the loss of lateral support due
to the construction of a subway, on the theory that such use of a street
for subway purposes is not a street use, and that the city builds the
subway, not in its governmental capacity, but rather in its proprietary
capacity.30 Said the court in Matter of the Board of Rapi,d Transit Commissioners:
"When the construction is not for a street use, even if it is for a public use,
23
Barnard v. Chicago, 270 Ill. 27, 30, 110 N. E. 412, 413 (1915); Rigney v. Chicago, 102
Ill. 64 (1882).
"Prete v. Cray, 49 R. I. 209, 141 Atl. 609 (1928).
"'Rector, Wardens etc. of Trinity Church, 134 Misc. 29, 234 N. Y. Supp. 281 (Sup. Ct.
1929); 148 Smith St. Realty Corp. v. New York, 159 Misc. 706, 288 N. Y. Supp. 1012
(Sup. Ct. 1936).
~In re Locust St. Subway, 319 Pa. 161, 179 Atl. 741 (1935), reversing 117 Pa. Super. 86,
177 Atl. 599; In re Broad St. Subway, 319 Pa. 173, 179 Atl. 746 (1935).
27
PA. CONST. ART. XVI, § 8.
28
49 R. I. 209, 141 Atl. 69 ( 1928) .
"'In re Locust St. Subway, 319 Pa. 161, 179 At!. 741 (1935); In re Broad St. Subway,
319 Pa. 173, 179 Atl. 746 (1935).
00
Evelyn Bridge Corp. v. New York, 257 N. Y. 501, 178 N. E. 771 (1931); Matter of
Board of Rapid Transit Com'rs, 197 N. Y. 81, 90 N. E. 456 (1909); Brooklyn Trust Co. v.
New York, 109 Misc. 593, 179 N. Y. Supp. 441 (Sup. Ct. 1919).
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liability to the owner of the fee attaches to a city the same as to a railroad
corporation. " 31

And again:
"Although it was conducting a public work it was such only and to the same
extent as the building of a railroad by a private corporation is a public work.
While the work was for the benefit of the public, it was not for the benefit of
the highway, nor for a street purpose, but for a proprietary purpose .... There
is no reason why all lawful damages caused by the proper conduct of the work
contemplated by the statute, whether inflicted by the city directly in doing the
work itself, or indirectly by contracting with someone to do it, should not be
included in the award. Such damages are caused by the taking in the manner
authorized by statute of the property and rights condemned."32

In Brooklyn Trust Company v. New York 33 the New York court refused to say that such damages for loss of lateral support in connection
with the ,building of a subway were to be recovered as an item of specific
damages, which the case of Board of Rapid Transit Commissioners,84
seemed to indicate was possible. But, however these damages are considered they are recoverable in these cases, and that, after all, is the satisfactory result sought.
Measure of Damages

Whenever an owner of property damaged by the construction of some
public improvement is entitled to compensation by the constitution or
statutes of the state, the measure of his compensation is the same as when
part of his property is actually taken by eminent domain, viz., the decrease in the market value of his property.35 Or, as it is otherwise stated,
the owner is entitled, as compensation for consequential damages, to the
difference in the market value of the property before the condemnation
and after the condemnation. 36 Loss of rents, cost of restoring buildings
m197 N. Y. 81, 99, 100, 90 N. E. 456,461 (1909).
ld. at 105, 90 N. E. at 464.
38
109 Misc. 593, 179 N . Y. Supp. 441 (Sup. Ct. 1919).
e,.Matter of Board of Rapid Transit Com'rs, 197 N . Y. 81, 90 N . E. 456 (1909).
~Lehigh Valley Coal Co . v. Chicago, 26 Fed. 415 (C. C. N. D. IB. 1886); Springer v.
Chicago, 135 Ill. 552, 26 N. E. 514 (1891); Elgin v. Eaton, 83 Ill. 535 (1876); Buell v. Worcester Co ., 119 Mas.s. 372 (1876); Bailey v. Boston etc. Ry., 182 Mass. 537, 66 N. E. 203
(1903); Garvey v. Revere, 187 Mas.s. 545, 73 N. E. 664 (1905); McCarthy v. St. Paul, 22
Minn. 527 (1876) Sallden v . Little Falls, 102 Minn. 358, 113 N. W. 884 (1907); Worden v.
Bielenberg, 119 Minn. 330, 138 N. W. 314 (1912); Chambers v . South Chester, 140 Pa. 510,
21 Atl. 409 (1891); Shano v. 5th Ave. etc. Bridge Co., 189 Pa. 245, 42 Atl. 128 (1899);
Philadelphia Ball Club v. Philadelphia, 192 Pa. 632, 44 At!. 265 (1899).
82
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to their former condition, are generally allowed to be shown in proving
damages, but are not recoverable as special items of damages, and should
be reckoned in with the loss in value of the property.3"7 In arriving at
the market value of the property at each of the instants of time, before
and after the condemnation, the owner is entitled to have considered the
highest fair cash market value of his property for the best and highest
use to which it is adapted. 38 But, where adjacent property was dedicated
to a use such as a school playground, even though this caused a depreciation of value of neighboring property, this does not justify action for
damages or assessment of compensation (in eminent domain proceedings) in the absence of actual physical interf erence.39 And merely
speculative, conjectural, possible injuries in the future are not to be considered in measuring damages, e.g., the mere supposition that a sewer
will be operated so as to become a nuisance. 40 In Matt er of Board of
Rapid Transit Commissioners, supra, the measure of damages was held
to be
" ... the full value of the fee taken, subject to the public easement of passage,
and both as to naked abutters and those who own the fee , the amount measured
in money, of the physical injuries inflicted, and those which with reasonable
certainty will be inflicted upon the abutting property by interference with lateral
support through the proper construction and operation of the road, including
the rental value of the premises during the period, if any, while the;' are actually untenable." 41

And in Brooklyn Trust Company v. New York, supra,
" . . . the court may and should take into consideration all expenses necessarily incurred by the plaintiff in protecting its remaining property from injuries
reasonably certain to result from the construction and operation of the subway."42

This seems reasonable, as long as recovery is restricted to expenses incurred with necessity to protect against injuries reasonably certain to
occur in the future. Where buildings are damaged by the construction
of the public work, and they cannot be restored to their former condi"'Peck v. Chicago Rys., 270 Ill. 27 , 110 N. E. 414 (1915) ; Sanitary Dist. v. Baumbach,
270 Ill. 128, 110 N . E. 331 (1915).
38
Sanitary Dist. v. Baumbach, 270 Ill. 128, 110 N. E. 331 (191 5).
80
Schuler v. Wilson, 322 Ill. 503, 153 N . E. 737 (1926); Rockford Elec. Co. v. Browman,
339 Ill. 213 , 171 N . E. 189 (1930).
"'Sanitation Dist. v . Averill, 8 Cal. App. (2d) 556, 47 P. (2d) 786 (1935).
"197 N. Y. 81, 107, 90 N . E . 456, 464 (1909) . (Italics supplied).
"'109 Misc. 593 , 179 N . Y. Supp. 441,443 (Sup . Ct. 1919).
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tion, the cost of building a new structure is not the measure of damages,
but the depreciation in market value. 43

Conclusion

It was the policy of legislatures and courts in an earlier day to encourage the building of highways, railroads, and other public works,
thereby facilitating the rapid development of the country, which operated
in molding the severely restrictive rules as to compensation for incidental
damages. This type of damage was of much less importance under
pioneer rural conditions than in present day urban surroundings, in
which land and building values are so much higher, and the opportunities
of causing substantial injuries through the construction of public improvements so much greater. As this type of damage assumes greater
importance, so much the more restrictive do the rules as to consequential
damages become in effect. For the courts and legislatures to close their
eyes to this type of damages on the flimsy excuse of the difficulty of
measuring them and the fear that excessive and disproportionate damages
might be awarded, and to make the property owner bear these losses,
which nowadays are frequently very serious losses, is too reminiscent of
the antics of the ostrich, and too productive of injustice and unconscionable burdens to be allowed to continue. The states which have incorporated ptovisions for compensation for such damages into their constitutions, and those which achieve a like result by indirection in allowing
such damages to be considered in determining the diminution in market
value, have recognized the untenability of this position. We should
not rest until this position is entirely vacated, and the realities faced
with honesty and candor.
Perhaps the more candid and realistic method is to amend state
constitutions where necessary, so as to assure the owner due compensation for consequential damages for "damaging" as well as "taking". The
other method, that of expanding the concept of "market value" so as
to include these damages as part of the diminution thereof, sounds good .
But let us see. Market value is either the actual current price paid in
the market for like property, or the hypothetical price a willing seller
and a willing buyer would agree upon. It is doubtful whether market
value is really influenced by these costs. If it is said that a vendor would
not let his property go unless the price included these consequential
43

H amilton Bldg. Co . v. Rapid Trans. Subway Const . Co ., 102 Misc. 433, 170 N . Y. Supp.
4 (Sup. Ct. 1919), af!'d, 187 App. Div. 88 7, 174 N . Y . Supp. 905 (1st Dep't 1919).
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damages, it is submitted that this will not stand up under fire in the
economic crucible. No matter what price the seller wants, the buyer
will seek in the market the property which answers his purpose at the
lowest price. Generally, property which is vacant or about to be vacated
will be offered him. The sellers of such properties will not have any
reason to demand a price covering these consequential losses. They can
afford to let the property go at a price not including such costs. So,
presumably, the buyer will only offer to our seller who is faced with
consequential damage, no more than the buyer would pay for other
equally desirable property. The upshot seems to be that consequential damages, practically, cannot properly be included as an element
of market value, except in the special situation of property sought from
buyers who could not, because there is no available vacant or about to
be vacated property, supply their needs except by buying land occupied
by going businesses. An "out" for this difficulty would be to consider
the value, not on the market, but to the owner himself. But this is treading on dangerous ground , for there is greater difficulty here in ascertaining the value to the owner, because of the subjective nature of this value ,
and it is even more open to i~justice and exaggeration than evaluating
the incidental losses themselves. So, the best way out of our difficulty
seems to be for the legislatures expressly to authorize compensation
for these consequential damages , under amended constitutions where
necessary. Strong reasons of policy and fairness impel this view.
PETER J . BRENNAN , JR.

RECENT DECISIONS
ADMINISTRATIVE LAW-Validity of Interpretative Regulations
Under Section 202(a) of the Revenue Act of 1935, 49 STAT. 1022, 26 U. S. C.

§ 411 (j) (Supp. 1938), an executor may elect to value the gross estate of his
decedent, for federal estate tax purposes, as of the date one year after the decedent's death rather than as of the date of death. Plaintiffs, as executors of an
estate, had filed a federal estate tax return in which they had elected to have the
property of the decedent valued as of the "optional valuation date." United States
Treasury Regulation 80, Art. 11, interpreting Section 202(a) , requires that there be
included in the valuation income from various sources earned and collected during
the interim between the date of death and the "optional valuation date." Such
income was included by the executors under protest, and they seek to obtain a
refund of the estate tax paid with respect thereto on the ground that the regulation requiring the inclusion of such income is invalid. Held, the regulation is a
reasonable interpretation of the statute and is valid. Saks v. Higgins, 29 F. Supp.
996 (S. D . N. Y. 1939).
In approaching its study of the instant case, the court found it necessary first
to determine whether the regulation under attack was a "gap-filling" regulation
or an "interpretative" one, i.e., whether the Treasury Department, in promulgating
such regulation, was supplying a statute with detail, Pacific States Box and, Basket
Co . v. White, 296 U. S. 176 (1935); or was merely defining the meaning of statutory
terms. Such an initial determination is of great importance, since the courts are
inclined to inquire much more minutely into the validity of interpretative regulations than into the validity of gap-filling regula tions. In promulgating interpretative
regulations, the administrative body is performing initially a function ultimately
reserved for the courts. Waite v. Macy, 246 U. S. 606 (1918).
H aving determined that the regulation under consideration was interpretative,
the court found that the statute was ambiguous and of doubtful construction. This
finding is important, since where there is no ambiguity there is no room for administrative interpretation, and a regulation which purports to interpret an unambiguous
provision will be given little, if any, weight. Haggar Co. v. H elvering, 60 Sup. Ct.
337 (U. S. 1940); H elvering v. Gowran, 302 U. S. 238 (1937); Manhattan Co. v.
Commissioner, 297 U. S. 129 (1936); Thompson v. United States, 246 U. S. 547
( 1918) . On the other hand, statutory provisions which are ambiguous are appropriate subjects for administrative construction. H elvering v. Wilshire Oil Co., 60
Sup. Ct. 18 (U. S. 1939); H elvering v. R. J. Reynolds Tobacco Co., 306 U. S. 110
(1939); Morrissey v. Commissioner, 296 U. S. 344 (1935).
Even though the statute is ambiguous, and, therefore, a suitable subject for administrative interpretation, several other tests must be passed before the regulation
will be upheld. Sanford's Estate v. Commissioner, 60 Sup. Ct. 51 (U. S. 1939);
H elvering v. New York Trust Co., 292 U. S. 455 (1934); United States v. Dickson,
15 P et. 141 (U. S. 1841). The major test to be applied is that of reasonableness,
namely, is the regulation a reasonable interpretation of the statute? Miller v.
Standard Nut Margarine Co. , 284 U. S. 498 (1932); International Ry. v. -D1vidson,
257 U. S. 506 (1922): Hanson v. Landy, 24 F. Supp. 535 (D. Minn. 1938). The
wording of the statute, although ambiguous, must be capable of sustaining the
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interpretation placed upon it. United States v. Shreveport Grain & Elev. Co .,
287 U. S. 77 (1932 ); McCauglm v. Hershey Chocolate Co., 283 U. S. 488 (1931);
Universal Battery Co. v. United States, 281 U. S. 580 (1930 ). But no regulation
is reasonable which is incompatible with the policy of the legislature in enacting
the statute. Burnet v. Chicago Portrait Co., 285 U. S. 1 (1932 ). Nor may an
interpretative regulation extend the clear meaning of a statute, or limit its application. Koshland v. Helvering, 298 U. S. 441 (1936 ) ; lselin v. Unit ed States,
270 U. S. 245 (1926); Waite v. Macy, supra; Morrill v. Jones, 106 U. S. 466
(1882); MacMillan v. Railroad Commission of Texas, 51 F. (2d) 400 (W. D.
Tex. 1931); In re Mellea, 5 F. (2d) 687 (E. D. Mich. 1925) .
After an analysis of the regulation concerned in the instant case, and an application of the above tests as to its validity, the court found the regulation to be a
reasonable interpretation of the statute. Although the statutory provision had been
reenacted the court rejected the presumption that Congress had thereby approved
the regulation interpreting the statute. The court stated that in view of the fact
that there has been no reported litigation , congressional reenactment of the statute
could not be characterized as an indication of that body's approval of the interpretation placed upon it. This limitation upon the presumption of congressional
approval is somewhat broader than that expressed in the previously reported cases.
It would imply that an administrative construction of a subsequently reenacted
statute, no matter how long such construction has been consistently applied, cannot
be relied upon until it has received judicial approval. In this period of widespread
developments in the field of administrative law, such a restriction on the validity of
administrative rules is not likely to receive much support. H elvering v. Wilshire
Co., supra; Helvering v. R . J . R eynolds Tobacco Co., supra.
H. C. WILKENFELD.

CONSTITUTIONAL LAW-Due Process-Denial of Motion for Continuance
Lonnie Avery was arraigned for murder. Counsel was appointed to defend him
and three days later, despite a motion for continuance, he was brought to trial.
He was convicted. Upon a motion for a new trial Avery's counsel argued that the
court's denial of a continuance amounted to a denial of the right to aid of counsel
with the accustomed incidents of consultation and an opportuni ty of preparation
for trial. Held, in the " particular circumstances" the denial of a motion for continuance, after competent counsel had been appointed, did not deny the defendant
"the benefit of counsel guaranteed to him by the Fourteenth Amendment. " Avery
v. Alabama, 60 Sup. Ct. 321 ( 1940) .
In reaching this decision, the Court was careful to reaffirm the prin ciple laid
down in Powell v. Alabama, 287 U. S. 45 (1932) , that due process requires the
appointment of counsel when none is retained by the defendant, and , further, a
mere formal appointment will not suffice if counsel is denied the opportunity " to
confer, to consult with the accused and to prepare for his defense, . . . " Avery v.
Alabama, supra, at 322. However, this fundamental rule was tempered with a corollary which holds that a denial of a motion for continuance, standing alone , does not
constitute a denial of the right to assistance of counsel; and particular emphasis was
placed upon the fact that upon the motion and hearing for a new trial there was no
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showing on the part of the defendant that anything more could have been done toward
the preparation of a defense had the continuance been granted. "In the course of trial,
after due appointment of competent counsel, many procedural questions necessarily
arise which must be decided by the trial judge in the light of facts then presented
and conditions then existing. Disposition of a request for continuance is pf this
nature and is made in the discretion of the trial judge, the exercise of which will
ordinarily not be reviewed." Ibid.
The Court cited three cases in support of this principle. In Isaacs v. United
States, 159 U. S. 487 (1895), it was held that a motion for a continuance is purely
a matter of discretion, not ordinarily subject to review. Accord, Means v. Bank of
Randall, 146 U. S. 620 ( 1892); Earnshaw v. United States, 146 U. S. 60 (1892);
Cox v. Hart, 145 U. S. 376 (1892); Crumpton v. United States, 138 U. S. 361 {1391);
Barruw v. Hill, 13 How. 54 (U. S. 1851); Woods v. Young, 4 Cranch 237 (U.S.
1808) . However, it should be noted that in the Isaacs case the motion for continuance was for the purpose of locating a material witness whose presence in
the jurisdiction bad been the subject of an affidavit filed with the Court forty-nine
days before. In another case cited, the Court held substantially the same way
and said, "It would take an extreme case to make the action of the trial Court in
such a case [i.e., denial of motion for a continuance] a denial of due process
of law." Franklin v. South Carolina, 218 U.S. 161, 168 (1910). Powell v. Alabama,
supra, was such an extreme case. Minder v. Georgia, 183 U. S. 559 (1902), was a
case in which the Court upheld a denial of continuance when it appeared that the
witnesses, whose presence was to be obtained by the proposed delay, were outside
the state and had persistently refused to come into the jurisdiction to testify.
Other cases have held to the contrary. They may be roughly divided into two
classes. The first class of decisions, which have found a denial of continuance
to be lack of due process, have been decided on the practical grounds of giving
the defendant ample time in which to locate and subpoena his witnesses. M cArver
v. S tate, 114 Ga. 514, 40 S. E . 729 (1902); Mitchell v. Commonwealth, 255 Ky.
83, 7 S. W. (2d) 823 (1928); Commonwealth v. O'Keefe, 298 Pa. 169, 148 AU. 73
(1929); Note 84 A. L. R. 544. The second class have held that counsel is entitled
to a reasonable time in which to prepare a defense, and no showing of absent
witnesses is necessary.
In the instant case there was no showing on the part of the defendant that the
continuance was for the purpose of obtaining witnesses. On the other hand, the
circumstances compared rather closely with those obtaining in the second type of
decisions. The attorneys for the defendant filed affidavits with the court to the
effect that they had been prevented from preparing the defendant's case because
they had been actively engaged with other trials from the time of their appointments until. the day before the defendant's trial was called. In State v. Collins, 104
La. 629, 29 So. 180 (1900), the defendant was tried four days after arraignment.
On appeal the court observed that counstl had other duties besides those to which
he had been assigned by the court; consequently, he should be entitled to a reasonable time to prepare a defense, and this without any showing of witnesses. The
court further held that a ruling on a motion for continuance was reviewable above.
To the same effect is State v. Pool, 50 La. Ann. 449, 23 So. 503 (1898), where the
attorneys were employed in court for other clients. And in another case, where
a defendant, on trial for murder, was denied a continuance, the court held that he
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was entitled to "at least an entire day" whether there is a showing of absent witnesses or not. Sheppard v. State, 165 Ga. 460, 141 S. E. 196 (1928).
The feature, which, probably more than any other, distinguishes the Avery case
from the Powell case, is that in the latter, emotional and almost hysterical prejudices accompanied the trial through every stage, from the arrest to the sentencing;
in the Avery case these elements seem to be totally absent. Both cases arose in
the same state, and the bases for appeal are much the same; yet in the Powell case
the defendants were negroes charged with the rape of a white woman, and in the
Avery case the charge involved a murder of a white by a white. Keeping this
difference in mind and at the same time considering the reluctance of an appellate
court to review discretionary rulings of the court below, it is perhaps proper to
conclude that the Avery case represents the general rule, and Powell v. Alabama is
the exception.
ROBERT D. SCOTT.

EQUITY-Part Performance Removing Oral Contract from the Statute of Frauds
C. C. Ellison, trustee's agent to manage certain property, entered into an oral
agreement with one of the owners, Alfred 0. Ellison, to pay the latter's share of
the mortgage in return for his interest in the trust. C. C. Ellison signed and
delivered an indemnifying bond to Alfred 0. Ellison holding him free from liability
on the mortgage. This suit is to enforce that oral agreement against Alfred 0.
Ellison's wife and heir. Held, the act of paying the mortgage and the taking of
possession, already had by the plaintiff as agent of trustees, was not such performance as to take the oral contract out of the Statute of Frauds. Ellison v.
Ellison, 23 N. E. (2d) 718 (Ill. 1939).
It is a well established principle of equity jurisprudence that an oral agreement to
convey land, partly performed, will be enforced despite the Statute of Frauds, 29 Car.
II c. 3 (1677) , where the failure to do so would work a fraud on the party
performing. Foxcraf t v. Lister, 2 Vern. 456 , 1 Eng. Re. 205 (H. L. 1700); POMEROY,
EQUITY JURISPRUDENCE (Stud. Ed. 1907) § 1409 ff. Otherwise the statute would
have become an instrument to perpetrate a fraud instead of a shield against it.
However, the courts have gone far afield from the original basis for this rule and
two diverse views or theories as to part performance of oral contracts have arisen.
The English follow the evidentia rei theory of part performance. This view
holds that acts which are in themselves evidence of a contract to convey land will
be sufficient evidence to remove the case from the Statute of Frauds. Ungley v.
Ungley, L. R. 5 Ch. Div. 887 (1877).
The other theory is the doctrine of equitable estoppel. This view recognizes
more clearly the nature of the exception to the Statute of Frauds. The rule cstops
the grantor from pleading the statute where to do so would be a fraud upon the
party performing. That is, where the grantee relying on the contract does some
acts to his detriment which would not be adequately compensable otherwise than
by enforcing the oral contract, the court will not allow the Statute to be used to
work a forfeiture. Miller v. Ball, 64 N. Y. 286 (1876); WALSH, EQUITY (1930) § 79.
This view is the more prevalent one in the United States.
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The most common acts of part performance are payment, possession , and improvements. Payment of the purchase price in whole or in part has been held
to be insufficient since payment is too easily explained on other grounds than a
contract to convey land. Yager v. Lyon, 337 Ill. 271, 169
. E. 222 (1929);
Clinan v. Cooke, 1 Sch. & Lef. 22 ( Ire. 1802). Payment, even in services, is usually
insufficient; but in some states where the equitable estoppel theory is closely followed the performing of unusual services which cannot be otherwise adequately
compensated will be sufficient if they are clearly referable to the alleged contract.
Aldrich v. Aldrich, 287 Ill. 213, 122 N. E. 472 (1919); Rhodes v. Rhodes, 3 Sand.
Ch. 279 ( r. Y. 1846).
Under the evidentia rei theory the act of possession alone would be sufficient.
Foxcraft v. Lister, supra; Bradley v. Loveday, 98 Conn. 315, 119 At!. 147 (1922).
This rule is apparently followed in the following states: Arkansas, California,
Connecticut, Delaware, Iowa, Maryland, Minnesota, New Hampshire, ew Jersey,
North Dakota, Ohio, South Carolina, Washington, West Virginia, and in federal
courts. POMEROY, SPECIFIC PERFORMANCE OF CONTRACTS, (3rd Ed. 1926) § 115 n.
However, in the courts following the equitable estoppel theory, mere possession
is insufficient. Wright v. Ra/tree, 181 Ill. 464, 54 N. E. 998 (1899).
The general view of the states following the equitable estoppel theory is that
possession plus payment of the purchase price in whole or in part will be sufficient
to remove the case from the Statute. Morrison v. Herrick, 130 Ill. 631 , 22 •. E.
537 (1889); Miller v. Ball, supra.
The third typical instance of part performance is the making of improvements.
When joined with possession and payment it makes the perfect case for the application of the doctrine. Tel/ ord v. Chicago & P. & M. R .R ., 172 Ill. 559, SO . E.
105 (1898). The improvements must be valuable and permanent in their nature
and not merely superficial changes; but, when there are such, possession under
parol gift and improvements will constitute part performance. Messiah Home v.
Rogers, 212 N. Y. 315, 106 N. E. 59 (1914) . Possession, payment and valuable
improvements together are certainly such acts of performance that it would be
fraud on the party not to enforce the contract; and every state which recognizes
the doctrine at all will enforce a contract on such performance. POMEROY, SPECIFIC
PERFORMANCE OF CONTRACTS, supra, § 130.
In the instant case, the possession and payment of the mortgage would ordinarily be sufficient to remove from the Statute in courts following the evidentia rei
theory. But the possession was not exclusive in fact. And there were other explanations of the possession than the oral contract. Moreover, Illinois, as stated
above, follows the estoppel theory and requires some acts which could not be
adequately compensated. The court is evidently following the trend toward a stricter
requirement in showing fraud, which may be noticed in the American cases.
LEWIS DONELSON.

EQUITY-Violation of Injunction- ature of Contempt
The defendant was employed by the plaintiff, a milk producer, as a driver and
route salesman. The contract of employment contained a provision that the de-
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fendant would not solicit customers for another employer for six months after
the termination of his employment. The defendant violated this provision upon the
termination of his employment, and the employer secured a preliminary injunction
restraining further violations. This injunction was violated, whereupon the plaintiff
brought contempt proceedings which resulted in a sentence of imprisonment and a
fine. The defendant appealed. H eld, the jail sentence and the fine were justified,
but the judgment as to the fine must be reversed since it did not state to whom
the fine was payable. Farwell v. Horton, 22 N. E . (2d) 958 ( Ill. 1939).
The broad distinction between civil and criminal contempts lies in the fact that
the punishment in the case of the former is remedial, for the benefit of the complainant in the original action, whereas the judgment in a criminal contempt case
is punitive, to vindicate the a uthority of the court. The court in the principal
case undoubtedly recognized the contempt involved as civil as is shown by its
reversal of the fine for failure to state that it was made payable to the plaintiff.
Smith v. Miller, 209 Ind. 55 , 197 N . E . 892 (1935). It is a well recognized principle of civil contempt that not only must the fine be made payable to the plaintiff,
but he must prove his damages just as in any other civil action. Slackman v.
Kaufman, 160 N. Y. Supp. 786 (Sup. Ct. 1916) , aff'd, 176 App . Div. 889, 162
N. Y. Supp. 1144 (2nd Dep't 1917 ) . Similarly imprisonment in civil contempt proccrdings is usually for an indefinite term, being coercive in its nature, to the end
that the contemner will purge his contempt by obeying the decree of the court and
thus benefit the petitioner. Thus one committed as a result of a civil contempt
proceeding should carry " the keys to his prison in his own pocket." R e Nevitt,
117 Fed. 46 (C. C. A. 8th, 1902).
There has been some controversy as to whether proceedings to punish for the
violation of an injunction are civil or criminal in their nature. The principal case
is based upon an earlier Illinois decision, Rothschild & Co. v. St eger & Sons Piano
Mfg. Co ., 256 Ill. 196 , 99 N. E . 920 (1 912 ), where the court imposed a fine and
imprisonment for a definite term for contempt in violating a prohibitory injunction
of a civil nature. The court admitted the distinction but refused to extend it to
the fine which was treated as a penalty inuring to the public, as all other fin es.
The ground of contention apparently lies in the fact that the act complained of in
the principal case was a disobedience of the court's order, and hen ce cannot be
undone, for the same jurisdiction has considered imprisonment for refusal to produce, upon the court's order, a testator's bonds, not as punishment but rather as
the advancement of the interests of the other party to the suit. W ilson v. Prochnow,
359 Ill. 148, 194 N. E. 246 (1935) .
A majority of the courts, however, hold that proceedings brought by the original
complainant for the purpose of private relief are essentially civil in nature, regardless of whether the act of contempt consists of a refusal to obey, or a disobedience
of, the court's order. Coco-Cola v. Feulner, 7 F. Supp. 364 (S . D. T ex. 193 4);
Hendryx v. Fitzpatrick , 19 Fed. 810 (C. C. M ass. 1884); Costila L and and In vest .
Co . v. Allen, 15 N. M . 52 8, 110 P ac. 847 (1 910) . In so holding they follow the
doctrine of Gompers v. Bucks Sto ve and R ange Co ., 221 U. S. 41 8 (1 911 ), whi ch
held that a proceeding instituted by the plaintiff in the original action. for the violation of the injunction, was civil in its nature, the proper remedy being a pecuniary
one going to the plaintiff; ard a dtcree imprisoning for a definite term was punitive
and hence reversible error. This case, despite the lapse of almost thirty years,
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remains the leading authority on the subject and is cited with approval in present
day cases. In re Fox, L eitstein v. Capital Co ., 96 F . (2d) 23 (C. C. A. 3rd, 1938).
An indication of the extent to which the federal rule has been followed in the
state courts may be found in New York, where a proceeding to punish for a
"criminal contempt" under the Code of Civil Procedure for an injunction violation
was held a " civil special proceeding." Re McCormick, 132 App. Div. 921, 117
N . Y. Supp. 70 (1st Dep't 1909).
Perhaps the court in the principal case believed, in the imposing of this punitive sentence, that the private party would receive enough of a remedy in the
incidental advantage accruing to every punitive order, namely, "the fact that the
punishment operates in terrorem, and, by that means , has a tendency to prevent
the repetition of the offense." Phillips v. Welch, 11 Nev. 187; 190 (1876); or, that
the definite term of imprisonment was truly remedial in that it kept the defendant
from committing the forbidden acts again, as was considered in State ex rel. Rodd
y. Verage, 177 Wis. 295, 187 N. W. 830 (1922). Yet it is difficult to conceive how
the plaintiff is to be compensated for the past disobedience except by an award
of damages .
CHARLES

J.

PETERS .

INSURANCE-The Right of an Insurer to Sue for a Declaratory Judgment

An action was brought under the Federal Declaratory Judgments Act, 48 STAT.
955, 28 U. S. C. § 400 (1934), to determine the liability of the plaintiff, upon a
motor vehicle policy, to defend and indemnify the insured against whom a combined
action in contract and tort had been instituted. Held, judgment denied. Among
other things the court found that the plaintiff sought only a determination of its
own liability and, therefore, did not bring itself within the limits of the Act.
Maryland Casualty Co . v. United Corporation of Mass., Maryland Casualty Co. v.
Mexican Petroleum Corp., 29 F. Supp. 986 (D . Mass. 1939) .
Judgments rendered under the Federal Declaratory Judgments Act are limited
to a determination of the "rights and other legal relations" of the petitioner.
Whether or not a declaration of the li,ability of an insurance company to come
in and defend under a policy to such effect is included within the term "rights and
other legal relations" is a question upon which the courts are not in accord. The
instant case follows the minority viewpoint in denying the right to a declaratory
judgment. This view is based upon the reasoning that historically rights and
liabilities are in antithesis, and that a liability is not a "legal relation" . Columbian
Mtitual Life Ins . Co. v. Foulke, 13 F . Supp. 350 (W. D. Mo. 1936). It is argued
that if Congress had intended to include liabilities of the petitioner within the scope
of the Act, it would not have hidden that intent in the vague term "other legal
relations." Ohio Casualty Co . v. Marr, 21 F. Supp. 217 (N. D. Okla. 1937);
New York Life Ins. Co . v. London, 15 F. Supp. 586 (D. Mass. 1936).
On the other hand a broader, and it is submitted more logical, position is taken
by the majority of the courts. This view is succinctly stated in United States
Fidelity & Guaranty Co. v. Pierson, 97 F . (2d) 560 (C. C. A. 8th, 1938), as
follows : "The obligation to defend was a part of the protection afforded the as-
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sured. Its right to defend was also a protection, if availed of, to the insurer . . . .
The rights and duties defined by the policy are so closely interwoven in both the
obligation and the right to defend and the agreement to pay the finally determined
liability that they should be considered as a whole , establishing a relationship which
from the inception of a possible liability entitled assured to demand and the insurer
to deny that principal part of the insurance, the agreement to indemnify against
liability, applies to this case, and hence, entitles plaintiff to prosecute a suit under
the Declaratory Judgments Act. " Id. at 562 . Accord, Farm Bureau Mutual Automobile Insurance Co . v. Daniel, 92 F . (2d) 838 (C. C. A. 4th, 1937); Associated
Indemnity Corp. v. Manning, 92 F. (2d) 168 (C. C. A. 9th, 1937); Central Surety
and Ins. Corp. v. Caswell, 91 F . (2rl) 607 (C. C. A. 5th, 1937 ) ; Ohio Casualty Co .
v. Miller, 29 F . Supp. 993 (E. D. Mich. 1939) .
Not only authority, but reason as well leads to the conclusion that the insurer
should be entitled to clarify his liability as early as possible and therefore should
be entitled to petition for declaratory judgments in these cases. Under most policies and rules of procedure, an insurer cannot be joined in a suit and cannot,
therefore, assert a defense of no-coverage ; a non-waiver agreement is not always
adequate protection for the compa_n y. If the company defends without any reservation of rights, it is grnerally held that the defense of no-liability has been waived.
From the public policy angle, an early determination of the liability of an insurer
may often prevent collusion between the assured and the injured party. The tendency of the courts to encourage the use of declaratory judgments by insurance
companies, in the light of this reasoning, is easily understood , and greater development of this process will no doubt result.
SIDNEY S. SACHS.

LABOR LAW-Wagner Act-Discriminatory Refusal to Hire
Several months before the enactment of the National Labor Relations Act, 49
STAT. 449 (1935) , 29 U . S. C. §§ 151-166 (Supp. 1938 ), six active members and
officers of a union local, organized in the plant of a casket manufacturer, were
discharged for their union activity. After the effective date of the Act, another
officer was discharged. When the slatute became operative, all seven men applied
for vacant positions and were rejected. The National Labor Relations Board found
that the refusal to hire these men was based upon their union activity and was,
accordingly, a violation of § 8 (1) and (3) of the Act. In the Matt er of National
Casket Co., Inc. and Casket Makers Union 19559, 1 NLRB 963 (1936), 12 NLRB
165 (1939). On appeal, held, that the six employees discharged before the effective date of the Act were not "employees" within the meaning of § 2 (3) of the
statute, and that § 8 (3), accordingly, did not prohibit discrimination against
them because of union membership or activity. National Labor Relations Board v.
National Casket Co., Inc., 107 F. (2d ) 992 (C. C. A. 2nd, 1939 ) .
The opinion in this case is of vital significance in determining the soundness
of the interpretation placed by the Board on § 8 (3) and the scope of the authority
of the administrative body acting under it. The court, following the rule of
Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 197 ( 1938),
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that findings of fact made by the board were conclusive if supported by substantial
evidence, held that it was bound by the findings of the administrative agency that
six employees had been denied employment because of their union activity and
that another worker had been discharged for the same cause. The latter instance
was clearly a violation of § 8 ( 3). Rut the court was unable to place the discharge of the six men in the same category. In approaching the problem, a distinction was made between the situation in the case at bar and one which involved
the reinstatement of persons who were "employees'' within the meaning of § 2 (3)
of the Act. This provision was held not to govern in lhe instant case, since there
had been a complete and lawful severance of employment before the statute became
effective. The court then examined § 8 (3) to determine whether the board might
properly find that it was a violation of that provision to refuse to hire a person
because of his union affiliations or activity. Although the subsection in question
seems to be couched in plain, unambiguous tem1s, the court found it necessary
to interpret the provision. It came to the conclusion that the statute merely prohibited a requirement that an applicant resign from or promise not to join a union,
or sign a contract which included terms which tended to encourage or discourage
membership in a labor organization . Although the court was here setting forth
circumstances under which the actions of employers in dealing with prospective
employees were to be regulated, it held that : "The section confers rights upon
employees, not upon applicants for employment." It would seem that the Act
regulates the conduct of employers insofar as it affects the employees, and it makes
little difference whether the specific action in question was directed at an employee
or at an applicant for a position. The court, in its opinion, stated that membership
in the union had been seriously diminished between the time when the discharge
of the six men took place and the date of the hearing. The conclusion would seem
to be unavoidable that the refusal to rehire the union leaders because of their
activi ty made clear the opposition of the employer to the union and was a serious
factor in discouraging present employees from joining a labor union, thus bringing
the discrimination in regard to hire well within the meaning of § 8 (3).
That § 8 (3 ) was not intended merely to outlaw the "yellow-dog" contract
may be gathered from the report on S. 1958, 74th Cong., 1st Sess. (1935), "This spells
out in greater detail the provisions of § 7 (a) [of the N.I.R.A.] prohibiting 'yellowdog' contracts and interference with self-organization. This interference may be present in a variety of situations in this connection, such as discrimination in discharge,
lay-off, demotion or transfer, hire, forced resignation, or division of work; in reinstatement or hire following a technical change in corporate structure; a strike, lock-out,
temporary lay-off, or a transfer of the plant.
" Nothing in this subsection prohibits interference (sic) with the normal exercise
of the right of employers to select their employees or to discharge them. All that
is intended is that the employer shall not by discriminatory treatment in hire
or tenure of employment or terms or conditions of employment, interfere with
the exercise by employees of their right to organize and choose representatives."
H. R. REP. No. 1147 , 74th Cong., 1st Sess. (1935) 19.
It would seem to be patent that the six persons involved in the instant case
were refused employment, that thereby they were denied opportunity for work
because of their previous union activities, and that such discriminatory action in

1940]

1005

RECENT DECISIONS

regard to hire was a violation of the statute. At least it apparently was the intent
of Congress, when the legislation was enacted, that these actions be so regarded.
In a recent case, the Supreme Court declared that § 8 (3) is " not limited so
as to outlaw discrimination only where there is in existence a formal contract or
relation of employment between employer and employee. They embrace, as well,
all elements of the employment relationship which in fact customarily attend employment and with respect to which an employer's discrimination may as readily
he the means of interfering with employees' right of self-organization as if these
elements were precise terms of a written contract of employment." National Labor
Relations Board v. Waterman Steamship Corp., 8 U. S. L. Week 287 (1940). This
would seem to indicate that the view taken by the circuit court of appeals in the
principal case was entirely too narrow and tended unduly to confine the jurisdiction
of the board. The tendency of the Supreme Court of late has been to protect the
rights of petitioners and respondents before administrative agencies, as in Rochester
Telephone Corp. v. United States, 307 U. S. 125 (1939). But it has also exhibited
an intention to scrutinize sedulously judicial action which has the effect of obstructing
administrative procedure. Federal Communications Commission v. Pottsville Broadcasting Co., 60 Sup. Ct. 437 (1940); National Labor Relations Board v. Waterman
Steamship Corp., supra.
HARRY B. MERICAN.

MUNICIPAL CORPORATJONS-Revocability of Franchise
Defendant telephone company is the assignee of a franchise permitting the
installation of its poles and similar equipment in the streets , alleys and public
ways of plaintiff village. The franchise was made to the grantee corporation, its
successors and assigns, for an adequate consideration, without, however, fixing a
definite period for continuation of the right. The village has adopted a resolution
revoking the franchise, and has levied an annual charge on certain of defendant's
equipment exempted in the original franchise. H i:ld, the ordinance granting the
franchise to the corporation, its successors and assigns, did not create a mere license
revocable at the pleasure of the village, but created a franchise for the remainder
of grantee's life, and subsequent dissolution of grantee after assignment of the
franchise will not terminate the franchise. West City v. Illinois Commercial T elephone Co., 24 N. E. (2d) 352 (Ill. 1939).
It is elementary that the franchise in the principal case, being in derogation of
the public right to free and unobstructed use of the streets, must be strictly construed, and when susceptible of more than one construction, that which is most
favorable to the public will be countenanced. Water, L. & G. Co. v. Hutchinson,
207 U. S. 385 (1907); Wabash Ry. v. Defiance, 52 Ohio St. 262 , 40 N. E. 89
(1895). When a franchise or license to use a street for a lawful purpose is granted
by an ordinance for an adequate consideration it becomes a binding contract when
accepted by the grantee, and it may be revoked or rescinded only for cause.
Springfield v. Inter-State Telephone Co., 279 Ill. 324, 116 N. E. 631 (1917);
People v. Central Union Telephone Co ., 192 Ill. 307, 61 N . E. 428 (1901). Plaintiff's contention that the charge they have levied is a reasonable one, and therefore
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valid, is without merit , for where the franchise provides for a definite payment or
consideration a municipality may not successfully demand additional rental or
compensation for the use of its streets. Springfield v. Int er-State Telephone Co.,
supra.
The manifest importance of the present case is in its extension of the <loctrine of
People v. Commercial Tel. & Tel. Co., 277 Ill. 265, 115 N. E. 379 (1917), the
latter case following the mc1.jority of jurisdictions which have held that a corporation having the right to use the public streets without a definite time for the
continuation of such right being fixed shall have a license for the life of the grantee
corporation in the absence of circumstances showing a contrary intention. Omaha
E . L. & P. Co . v. Omaha, 179 Fed. 455 (C. C. A. 8th, 1910); Wyndotte E . L. Co . v.
Wyndotte, 124 Mich. 43, 82 N. W. 821 (1907). Cf. People v. O'Brien, 111 N. Y.
1, 18 N. E. 692 ( 1888) ( duration of franchise is perpetual where no specific limitation is expressed); Barre v. Perry & Scribner, 82 Vt. 301 , 73 At!. 574 (1909 )
( under similar circumstances the court construed the indefinite period to be a
reasonable one). Wisconsin and Massachusetts provide for indeterminate franchises, reasoning that the vicissitudes of a particular utility are unforeseeable even
for comparatively short periods. 4 McQurLLIN, MUNICIPAL CORPORATIONS (2d ed
1928) § 1783. The Illinois court had previously decided in People v. Central Union
Tel. Co., supra, that a franchise was assignable when it was given to the grantee
"its successors and assigns. " Old Colony Trust Co. v. Wichita, 123 Fed. 762 (C. C.
D. Kan. 1903).
The principal case explicitly reiterates the holdings of these earlier Illinois decisions and further holds that the franchise continues for the life of the original
grantee corporation, and the franchise having been regularly assigned to the defendant,
it is immaterial that the original grantee or any of the intervenmg assignees of the
franchise are now dissolved. This court asserts that to adjudicate otherwise would
nullify the provisions in the ordinance which made assignability of the franchise
possible.
It is difficult to perceive any other conclusion than that reached in the principal
case. When the contract was made it was necessarily for ninety-three years, since
that was the unexpired life of the original grantee's corporate charter, and since
there was no fixed period of duration. The contract expressly recites its assign.
ability, and was properly assigned. Quaere, the materiality or necessity of the
continued existence of the assignor of 3n assignable contract for years?
EDWARD E. STOCKER.

RES JUDICATA-Collateral Attack on a Decision under an Unconstitutional
Statute
A decree of a United States District Court approved a plan for municipal debt
adjustment under the Municipal Debt Readjustment Act , 48 STAT. 798, 11 U. S. C..
§§ 301-303 (1934 ) . B·ecause of this decree the Reconstruction Finance Corp. had
purchased certain outstanding obligations of the municipality and exchanged them for
new bonds. The Municipal Debt Readjustment Act was subsequently declared unconstitutional in an unrelated case. This suit was then brought by a bondholder who had
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had notice of the debt readjustment actron. The defendant pleaded res judicata of the
readjustment action. Held, the decree was entitled to the effect of res judicata since
rights vested under a void statute are not to be unsettled by a subsequent unrelated
decision. Chicot County Drainage District v. Baxter State Bank, 84 L. ed. (Adv.
Ops.) 277 (U. S. 1940).
The doctrine of res judicata is to the effect that a cause of action finally determined between the parties, on the merits, by a court of competent jurisdiction,
cannot again be litigated by new proceedings before the same or any other tribunal
except as the judgment or decree may be brought before a court of appellate jurisdiction for review. Charles E. Hwding Co. v. Harding, 352 Ill. 417, 186 N. E.
152 (1933). The doctrine of res judicata extends to those issues which could have
been raised at the trial but which were not. Grubb v. Public Utilities Commission,
281 U. S. 470 (1930); Baltimore Stmmship Co. v. Phillips, 274 U. S. 316 (1927);
Case v. Beauregard, 101 U. S. 688 (1879); Cromwell v. Sac, 94 U. S. 351 (1876).
The instant case expressly limits Norton v. Shelby County, 118 U. S. 425 (1886);
and Chicago, Indianapolis & Louisville Ry. v. Hackett, 228 U. S. 559 (1913).
These cases hold that when an act of Congress has been found unconstitutional
it is not a law, it is inoperative, confers no rights and imposes no duties. Hence,
the decision of a court based upon such a statement could not be taken as res
judicata of the issue. The court in the present case held such a statement to be
too broad. "The actual existence of a statute . . . is an operative fact and may
have consequences which cannot justly be ignored. . . . Questions of right claimed
to have become vested, of status, of prior determinations deemed to have finality
and acted upon accordingly, of public policy in the light of the nature both of
the statute and of its previous application, demand examination . . . it is manifest
that an all-inclusive statement of a principle of absolute retroactive invalidity cannot be justified." Chicot County Drainage District v. Baxter State Bank, supra, at 278.
HAROLD D. KOFFSKY.

RES JUDICATA-Splitting a Cause of Action
Plaintiff brought action for personal injury sustained in an automobile accident.
A plea of res judicata was entered by defendant, based on the fact that plaintiff
bad successfully completed an action for the damage done to the car. Held, the single
accident gave rise to a single cause of action despite the fact that both personal and
property rights were infringed, and thus, the action for personal injury was barred
by the previous action for the property damage. Dearden v. Hey, 24 N. E. (2d) 644
(Mass. 1939).
There is universal agreement upon the broad principle that there can be but one
suit for one ca1Jse of action. But when is there but one cause of action? It is in
the ,determination of this problem that the courts are unable to agree. Two logical
solutions, representing the majority and minority viewpoints respectively, are possible
depending upon whether the wrongful act itself, or its consequences, is looked upon
as giving rise to the cause of action.
The majority of jurisdictions feel that it is more reasonable to hold that when the
person and the property of the plaintiff have been injured by the single negligent
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act of the defendant, the defendant has done but one wrong, for which he should be
subjected to but one action. Thus in Georgia Ry. & Power Company v. Endsley,
167 Ga. 439, 145 S. E. 851 (1928), the court said: " . . . it is more consonant with
the analogies of the law to hold that the gravamen of an action in tort is the tortiom
act of the defendant, rather than the damage which it produces." Id. at 444, 145 S.
E. at 853.
On the other hand a minority of the jurisdictions argue that if more than one
right is infringed by the wrongful act the cause of action should not be held to be
single. Here, for example, one cause of action arose when the defendants wrongful
act interfered with the plaintiff's property; another when the continuation of the act
caused him personal injury. Ochs v. Public Service Ry., 81 N. J. L . 661, 80 At!. 495
(1910); Watson v. Texas & Pacific Ry., 8 Tex. Civ. App. 144, 27 S. W. 924 (1894);
Brunsden v. Humphrey, 14 Q. B. D. 141 (1884) . In support of this viewpoint the
minority points to the fact that the period of limitation governing recovery of
damages to property, and that governing recovery of damage to person are different.
Reilly v. Sicilian Asphalt Paving Co., 170 N. Y. 40, 62 N. E. 772 (1902). This
appears to be a distinction without a difference.
The majority rule, followed in the instant case, is undoubtedly to be preferred.
The two or more items of damage caused by the wrongful act can all be adjudicated
in one suit without disadvantage to the injured plaintiff, and in accord with the
long established principle interest rei publicae ut sit finis litum. In the language of
the court in King v. Chicago, M. & St. P. Ry., 80 Minn. 83, 82 N. W. 1113 (1900):
"The views we have adopted seem to us more in harmony with the tendency towards
simplicity and directness in determination of controversial rights. That rule of construction should be adopted which will most speedily and economically bring litigation to an end, if at the same time it conserves the ends of justice. There is nothing
to be gained in splitting up the rights of an injured party as in this case, and much
may be saved if one action is made to cover lhe subject." Id. at 89, 82 N. W. at 1114.
A. TERENCE DORIS.

TAXATION-Avoidance-Contemplation of Death
Petitions were filed by the executor and trustees of the estate of Eleanor H. Denniston, decedent, to review a decision of the Board of Tax Appeals redetermining
an estate tax deficiency assessed by the Commissioner of Internal Revenue. Decedent, in 1915, had executed a deed of trust assigning certain securities to two
trustees, reserving to herself the income for life and a power of appointment by will.
If the power were not exercised, the trust assets were, after her death, to pass to her
five children in equal shares. She relinquished the power on March 16, 1932, and
a month later transferred her real estate to one of her daughters as trustee for the
benefit of the five children. She died within two years of these acts, and the Commissioner of Internal Revenue (two cases), and Pennsylvania Co. for Insurances on
deficiency. The Board of Tax Appeals finding that the transfers were made in contemplation of death, sustained the deficiency assessment, and ruled that the trustees
were liable as transferees. The trustees appealed. Held, reversed, standing alone, the
desire to avoid estate taxes cannot be deemed conclusive of a mental state such as is
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contemplated by the statutory phrase " contemplation of death" . Denniston v. Commissioner of Internal Revenue (two cases) and Pennsylvania Co. for Insurances on
Lives and Granting Annuities v. Same, 106 F . (2d) 92S (C. C. A. 3d, 1939) .
Sections 302 (a), (c) and (d) of the Revenue Act of 1926, as amended, 44 STAT.
9, 70, 71 (1926), 46 STAT. 1S16 (1931), 26 U.S. C. § 411 (a), (c), (d) (1934), require
that the value of the gross estate of the decedent shall be determined by including
the value at the time of his death of all property, real or personal, tangible or intangible, wherever situated to the extent of the interest therein of the decedent at
the time of his death ; to the extent of any interest of which the decedent has at any
time made a transfer, by trust or otherwise, in contemplation of or intended to take
effect in enjoyment or possession at or after his death including a transfer under
which the transferor has retained for his life or any period not ending before his
death: (1) possession or enjoyment of the income from the property or, (2) the
right to designate the persons who shall possess or enjoy the property or the income
therefrom. Transfers or relinquishment of powers of this kind two years prior to
death and after enactment of this statute, except when made as a bona fide sale, shall,
for any amount or amounts in excess of $5,000 per person, be deeined a transfer
in contemplation of death.
The issue here was whether the ultimate finding of the Board of Tax Appeals
was supported by its findings of evidentiary fact. The conclusion of the board
was based upon its finding of tax avoidance as a dominating and controlling motive
for decedent's acts. The petitioner's witnesses had established that the decedent
was a vigorous , robust woman, with better than average health for one of her age,
at the time the questioned transactions had been consummated, and was seeking
only to minimize a future and, apparently, relatively remote tax. The board relied
on United States v. Wells, 283 U. S. 102 (1931), and Farmer's Loan and Trust Co.
v. Bowers, 98 F. (2d) 794 (C. C. A. 2nd, 1938), in reaching its decision.
The Circuit Court accepted the board's finding of estate tax avoidance as a motive
for the transfer of the real estate and relinquishment of the power of appointment
but questioned the conclusion that this was sufficient ground to establish that the
transfer was made in "contemplation of death". The court reviewed the Wells
case, supra, and found that the Supreme Court's interpretation of the statutory
phrase "in contemplation of death" did not mean the general expectation that "we
will all die some time"-but that there must be a particular concern giving rise to a
definite motive. There must exist a feeling that death is near, and the existence
of evidence of such feeling will establish "contemplation of death". Thus in Colorado Bank v. Commissioner, 30S U.S. 23 (1938) , the Court said: "The mere purpose
to make provision for children after a donor's death is not enough conclusively to
establish that action to that end was in contemplation of death. Broadly speaking,
thoughtful men habitually act with regard to ultimate death but something more
than this is required in order to show that a conveyance comes within the ambit
of the statute". Id. at 27. Farmer's Loan & Trust Co. v. Bowers, supra, was
distinguished as having, in addition to the estate tax avoidance motive , particular
concern of death by the donor who was in ill health at the time the conveyances in
question were executed. In the principal case, considering the good health of the
decedent at the time of the transac tions , and lhe fact that attempted minimization
of taxes is a wholly normal course for young as well as old, the court concluded
that the board's findings were incorrect. The attempt conclusively to stamp transac-
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lions "in contemplation of death" is arbitrary unless grounded on substantial evidence. Heiner v. Donnan, 285 U. S. 312 (1932). Note congressional amendment of
the Revenue Act of 1926 making presumptions in contemplation of death rebuttable
instead of conclusive. Revenue Act of 1926 § 302 (a), (c), (d), 44 STAT. 9, 70, 71
as amended March 3, 1931 , 46 STAT. 1516. 26 U. S. C. § 411 (a), (c) (d) (1934).
HAROLD

J.

STEELE.

BOOK REVIEWS
CASES ON CIVIL PROCEDURE. Third Edition-by Roswell Magillt and James
H. Chadbourn.+ The Foundation Press, Chicago, 1939. Pp. xxxiv, 866. $6.50.

This volume is effective testimony to the diversity of opinion among
members of the teaching profession as to the manner in which the law
student should be introduced to the sacred mysteries of adjective law.
Aware of the controversy, the authors have designed a case-book "to
meet the needs of two or three differing courses.m Unlike the first edition, it is not intended to be a simple hand-maiden to the first year substantive courses. It is so much broader in scope than, the second, that
the preface omits the denial found therein of an intention to "supersede
more advanced and detailed treatment of Code Pleading." 2 Its scanty
reference to equity and court organization, its inciderilal allusions to
garnishment and attachment, its complete omission of the extraordinary
legal remedies, and its accent on the written pleadings disqualifies it for
service in a broad course on judicial remedies. Only ruthless exGision
and some supplementation would make it a rival of case books devoted
simply to common law pleading while the same may be said if it be
intended for use in the orthodox course on code pleading.
The first section of the book contains an exceedingly well executed but
much compressed treatment of the forms of action. The second, after a
fleeting glance at equity, presents the concept of a single form of action
(including the fusion of law and equity) and a rather detailed treatment
of the verbalistic attempts to define "fact" pleading. Thus the student
is given a double frame of reference- the pleading under the common
law and under the codes. In the subsequent chapters on joinder of causes,
demurrers and motions, pleas, counterclaims and replications and that
on parties, focus is continually shifting from one to the other so that
frequently the most important fact in the case from the student viewpoint is its date. If the volume has a single unifying theme it is this
comparative study of two systems of pleading, one revolving around
concepts of ruthless logic and the other bottomed on the policy of judicial efficiency. The analytical, cultural and even practical value of an
acquaintance with common law pleading may be conceded. However, this
t Professor of Law, Columbia University Law School.
tAssistant P rofessor of Law, University of Pennsylvania.
'P. V.
"MAGILL, CASES ON Crv1L P ROCEDURE

(2 nd ed . 1932)
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reviewer seriously questions the effectiveness of presenting at the same
time, code and common law pleading in a process of step-by-step comparison. To the first year student the technicalities of a single system
of pleading are alone sufficiently difficult and attempted distinctions may
prove only confusing.
The final section of the book deals with the jurisdiction of courts, the
trial, selection of, and instructions to the jury, and motions before and
after verdict. A goodly portion of the material on jurisdiction anticipates
questions usually allocated to the course on Conflict of Laws. The
remainder is a rather brief treatment of trial procedure.
There can be no doubt that the authors have accomplished their purpose with finesse and skill. The theme of comparison is aided by frequent insertions of textual material, brief but illuminating ; the cases
are provocative, the contrasts neat; the footnotes are copious, some
supplementing the text, others raising questions; the references to leading law review articles are extensive. Somehow, however, one has the
feeling that the volume is stricken with the congenital infirmity of all
attempts to serve two masters. Considered as a whole the materials
presented traverse the fields ordinarily assigned to common law pleading,
code pleading, jurisdiction over persons and property, and trial practice.
While every member of the profession may be firmly convinced that
only his own materials are satisfactory, until that millenium arrives, he
may still be forgiven if he looks for more than a limited selection of
cases which he is given the privilege of rearranging and from which he
may make a restricted choice.
WILLIAM J. BARRON*

LESTER F. WARD , THE AMERICAN ARISTOTLE-by Samuel Chugerman.t
Duke University Press, Durham, 1939. Pp. xiii, 591. $5.00.

This summary and interpretation of the sociology of Lester F. Ward
comes from the press well commended. It is sponsored by more than
forty eminent American scholars; it is editorially noted by Professors
Charles A. Ellwood and Howard E. Jensen; it is introduced by Professor
James Q. Dealey; it is forwarded by Dr. Harry Elmer Barnes. Still, it
is not at all likely that it will be uncritically accepted by the critical
*Assistant Professor of Law , University of Virginia Department of Law.
t Mernber of the Bar of New York.
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reader. Many readers may experience some doubt about the wisdom of
calling Ward "The American Aristotle."
Ellwood and Jensen think the description of Ward 1 as "our American
Aristotle is a not unhappy one" since "The knowledge of both was, for
their age, 'cosmic'." Dealey thinks that Ward would have rejoiced to
see so excellent a commentary on his writings although he would doubtless have demurred 2 at being called "The American Aristotle." Quite
clearly the suggestions came to the author from Ross,3 who greatly
admired Ward.
"When one considers the vast range of Ward's intellectual interests, the
number and variety of his original contributions to science and his great power
of generalization, one feels that if Aristotle had by chance been born in Illinois
about the middle of the nineteenth century, his career would have resembled
that of Lester F. Ward more than that of any other American of our time. Had
I had the privilege of intimate association with Aristotle, he would not have
made upon me a greater impression of vast knowledge and intellectual force
than did Lester F. Ward.
"If I should meet socially with Aristotle, the 'Master of them that Know,'
I doubt if I would find him a bigger man than Lester F. Ward."

In the opinion of the author, the conservative reader may insist that to
label Ward an Aristotle 4 is "to damn him with loud praise." The
author's justification seems to be that Aristotle was the first synthesist;
it was "his argosies laden with ideas that brought to the genius of Comte,
Spencer and Ward the material for the temple of knowledge which he
visioned." 5
The purpose of this volume is to point out Ward's enduring contributions that their significance may not be lost to sociology. 6 Or more
specifically, it is "to resurrect this titan and place his few modest volumes beside the more pretentious works of Aristotle, Comte and Spencer.m Book I deals with the man and his achievements. The author's
admiration for Ward is epitomized in the title of Chapter III, "A Buried
Caesar". Often that admiration would seem to betray him. To him
even Ward's defects are born of virtue. "His lack of plasticity was pure
integrity." 8 That "His gigantic intellect does not always appear symip_ 5.

"P. 8.

8P. 14.

'P. 14.

•p_ 173. "'There could be no Aristotle in the nineteenth century' said a noted British
philosopher a score of years ago." Orro, THINGS AND IDEALS (1924) 7.
'P. 3.
'P. 13.
8P. 43 . Cf. p. 74.
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metrically perfect to smaller minds" appears to be more of an indictment
of the "smaller minds" than an estimate of Ward. 9 Most other scientists
and philosophers seem to some shallow and platitudinous.1 0 Not infrequently the author's language is too extravagant to be convincing even to
those who admire Ward's outstanding genius.11
In the discussion of Ward's method, one feels that the author's outlook leaves much to be desired. "An analogy is either an escape from
facts, or an excuse for lack of them, and can never replace correct data
or generalization.m 2 "Because Spencer's method was too deductive, he
relied mainly upon analogies.ma Since all inductive reasoning is analogical, _these assertions are quite confusing. The fallacy involved in
them is unmistakable. The validity of inductive reasoning depends upon
the validity of the analogy. 14 Here is the supporting evidence: "Spencer's
synthetic structure, however, did not crack at the base but near the top
where his / alse analogy between man and the animal crashed the whole
edifice into the dust.m 5
If a semanticist were to seek in this volume for illustrations to show
the need for semantics, he would find many. Here are two conspicuous
ones: " ... he was born a century, perhaps more, ahead of his time. "16
Why? Time conditions the thought of men, even though men react
differently to the conditioning. Born in a democracy and reared in poverty, with the heritage of thought that ranged immediately from the
French Revolution to Jhering, he may be merely a brilliant child of his
time. 17
What would the semanticist say of this observation? " . . . a single
word like synergy compresses and lights up a world of ideas.ms Perhaps, he would say that it exemplifies the romance of rhetoric in mixed
metaphor.
The author's a,dmiration effervesces even over Ward's theory of
"Woman's Original Superiority". 19 He exalts it into "one of the most
brilliant and profound theses in all sociology." All male bees may be
drones; all fem ale mosquitos may be the deadly purveyors of public
discomfort, because all male mosquitos die young ; all cannibalistic
"P. 44 . See p . 45.
n p_ 206.

10

P. 48 .

L2p _ 107.

1

H RzTCHIE, S CIENTIF I C M ETHOD

16

18

"P. 108.

P. 186. See also p . 304 .
17
C/. p . 318.
10
Chap. XXXI , p . 378.

1

P . 15.

"P. 49.

( 1923) 83.
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female spiders may bulk thirteen hundred times the size of their male
victims,20 still it is quite likely that most of the admirers of Ward will
not share the opinion of Charlotte Perkins Gilman that the greatness of
Ward as a creative thinker was enhanced by his gynaecocentric theory. 21
Whatever its defects, the volume has great merit. One can readily
agree with the author that a current exposition of the contributions of
Ward is timely.22 Book I gives, in fascinating form , the biographical
materials which lures the reader to the end. One marvels that so significant a contribution to human thought as Dynamic Sociology, which
appeared in 1883, should have received so little recognition that less
than five hundred copies were sold in ten years. 23 That the ideas of this
great American pioneer in sociology have infiltrated the thought of the
world's great thinkers will scarcely be denied. That is the greatest
tribute that could be paid to Ward. However, the author laments the
absence of more formal tributes to him. At home, through neglect, he
lived in obscurity; abroad, he was lionized. 24 Poetic justice would have
awarded finer recognition to this ever zealous champion of democracy,
this epoch-making destroyer of Spencer's doctrine of laissez faire.
If it is true that the philosophy of Spencer and Sumner still dominates
almost the whole world, there is need for revitalizing the social philosophy
of Ward. 25 If reactionary individualism is more strongly intrenched than
ever, in spite of the fact that Ward's Dynamic Sociology appeared more
than half a century ago, 26 it signifies that the power of the idea has not
yet triumphed in practice over the more material interests of men which
have continued in the ascendancy due to the prestige of commercial and
industrial progress. There may yet come a day when the hope of the
author is realized and the name of Ward may "be forever enshrined in
the hearts of humanity" for his service to society. 27 This volume should
hasten the coming of that day.
HERBERT D. LAUBE*
""P. 381.
""P. 318.
"'P. 65 .

21

P . 379.

""P. 68 .

""P. 14.
"'P. 557.
"'P. 558.
*Professor of Law, Cornell University Law School.

1016

THE GEORGETOWN LAW JOURNAL

[Vol. 28

HOLBROOK AND AIGLER CASES ON THE LAW OF BANKRUPTCY, I CLUDING THE LAW OF FRAUDULE T CO VEYANCES AND CORPORATE REORGANIZATION. Fourth Edition-by Thomas Clifford Billig.t
Callaghan and Company, Chicago, 1939. Pp. x, 792 . $6.00.

The review of a case-book is never an easy and rarely a pleasant task.
Too much depends upon personal predilections and tastes. Consequently
the reviewer is in constant danger of not being fair to the author. Probably it is not quite fair in itself to write a review of a case-book before
it has stood at least the test of one year's class-room discussion by the
reviewer and it may be even more so, if the reviewer does not use it at
all, but another collection. Fortunately, Holbrook and Aiglers Cases
on Bankruptcy, whose fourth edition is here under review, is no new
pedagogic venture but a familiar and well-tested tool in the rapidly
changing equipment which is at the disposal of the law teaching profession.
The book in its first edition was designed for what is now considered
as the " old fashioned " bankruptcy course and it has retained this limitation of scope throughout all editions including the new one. As many
schools, however, still cling to a "straight bankruptcy" course there is
evidently a practical need for a case-book which covers this field without being burdened by the other methods of enforcement of money
judgments and administration of insolvent estates. The new edition was
necessitated obviously not by any change in approach but by the enactment of the Chandler Act.
It is satisfactory to note that the great increase of the scope of the
bankruptcy power in recent years has not resulted in an equal expansion
of the dimensions of the book. As a matter of fact, while the first edition contained 153 full length cases to which a supplement of "twelve
additional cases" was added in 1920, and the second edition of 1927,
by the original compilers, amounted to 165 cases, Mr. Billig's revision of
1936 reduced the number to 121 full length cases, and the new edition
presents only one more case.
The arrangement of the subject-matter in the new edition has remained substantially unchanged in so far as the Chandler Act required
the replacement of two old chapters with the headings " Compositions"
and "The Amendments of 1933 , 1934, 1935" by two new ones entitled
"Arrangements, Extensions , Wage Earner Plans" and " Corporate Reorganization an<l Municipal Refinancing" . To state adverse criticisms
t Lecturer in Law, The Catholic U niversity of America School of Law.

1940]

BOOK REVIEWS

1017

(slight as they are) first: It seems that the maintenance of the old
sequence of subjects has preserved at least one disturbing feature of the
former editions,1 namely the place and the method of treating the avoidance of fraudulent conveyances and preferences. Logically this topic
belongs to the problem of the collection of assets. But Professor Billig
continues to deal with it in the chapter on "Prerequisites to Adjudication"
under the sub-heading "Acts of Bankruptcy". The other cases relating
to the collection of assets are lumped together with and follow the cases
pertaining to the distribution of assets in one chapter called Administration, a tie-up which it seems is in itself a little unfortunate. In addition, fraudulent conveyances are purported to be treated in a threefold
way, namely: (a) Independent of Bankruptcy, (b) As an Act of Bankruptcy and ( c) Voidable by the Trustee; but of the seven cases contained
in the subsection "Independent of Bankruptcy" two involve actions
brought by a trustee in bankruptcy! 2 The reviewer is afraid that all this
might be a little confusing to the student. The author should have made
clear, furthermore, that the problem "Who are creditors: present or subsequent?" which is treated extensively in a footnote 3 is regulated specifically by Section 6 7 d ( 2) a of the Chandler Act even in regard to
voluntary conveyances, whereas the Uniform Fraudulent Conveyance
Act is not so explicit in that respect.
It seems regrettable that a leading case like Bailey v. Baker Ice
Machine Company,4 which still presents difficult questions 4 • is not
printed in full length, but only mentioned in two footnotes. In the section "What State Laws Are Suspended" the interesting decision of Gallagher v. Keystone Realty Holding Company 5 should have been noted
and its possible bearing on the somewhat obscure intimation by Justice
Roberts in Straton v. N ew5 • ( which likewise is not mentioned in this
place) that a general winding up receivership might be in conflict with
the Bankruptcy Act.
'See the remarks by (then Professor) Douglas, (1928) 37 YALE L. J. 685 (review of
second edition) ; and by McDougal, ( 1936) 45 YALE L. J. 1158.
"Namely, Feist v . Druckerman, 70 F. (2d) 333 (C. C. A. 2d , 1934), on p. 119 of the
case book; and Bergin v. Blackwood, 141 Minn. 325, 170 N. W. 508 (1919), on p. 135
of the case book.
'P. 113, note 21.
'239 U. S. 268 (1915).
~C/. Note (1939) 24 MINN. L. REV. 101.
•333 Pa. 9, 3 A. (2d) 426 (1939).
''283 U.S. 318 (1931).
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