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PARTICIPATING DEBT VERSUS OTHER SECURITIES 
IN CAPITAL STRUCTURE READJUSTMENTS 

w. H. s. STEVENS* 

THE SUBSTITUTION OF EQUITIES FOR DEBT 

THE serious financial condition of the railroad systems of the United 
States in recent years has produced a vast amount of criticism of 

rail capital structures. It is alleged that the roads have been financed 
too largely by obligations and that the interest burden is too heavy. It is 
even urged that the railroads generally should be put through the re
organization wringer in order to correct this situation. Such opinions 
are no doubt natural, in view of the radical changes in railroad finances 
resulting from the depression and the increasing competition of other 
types of carriers. Hindsight is always better than foresight. 

Regardless of the soundness of these criticisms, an important result of 
the depression has been to focus attention upon the burden of fixed 
interest charges not only of the railroads but of other corporations as 
well. This, in turn , has led to renewed· suggestions from responsible 
quarters that corporation financing should be done much more generally 
or even entirely through capital stock.1 

*A.B. , Colby College (1906), A.M ., George Washington University (1909), Ph.D. , Uni
versity of Pennsylvania (1912); Assistant Director , Bureau of Statistics, Interstate Com
merce Commission ; Auth or: Th e Discretion of Directors in the Distribution of N on
Cumulative Preferred Dividends (1936) 24 GEORGETOWN LAW J OURNAL 371; and numerous 
other articles in legal and economic periodicals. 

1"Accordingly fo r many years, the suggestion has bobbed up again and again that rail
roads be reorganized and subsequently financed through the issuance solely of shares of 
stock. And if we inquire into the reason for that recurring suggestion , we might con
clude that it is perhaps appropriately applicable not only to railroads but to other major 
industries." T oo M uch Interest in Interest, Address of Securities and Exchange Chairman 
Jerome Frank before the National Association of Securities Commissioners, Sept. 22, 1938. 

"Any realistic appraisal of the railroad situation must recognize that financing in any 
large measure through obligations which have a nominal principal and a nominal maturity 

1021 
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Generally speaking, industrial corporations have always relied pri
marily upon capital stock financing. Only sparing use bas been made of 
bonds and in many cases none at all. Up to, say, thirty years ago this was 
due chiefly to a widely prevalent theory that industrials furnished a rela
tively unsatisfactory basis for bond issues as compared with railroads 
and utilities. This theory was based upon a number of factors. The 
demand for railroad and particularly utility services, which was steadily 
increasing with the growth of population, was regarded as relatively 
inelastic. The more variable though expanding demand for raw materials 
and manufactured goods as well as the fact that their prices were at 
the mercy of competition subjected the gross earnings of industrials to 
much more violent fluctuations than those of either railroads or utilities. 
Moreover, with the development of regulation, the prices of railroad and 
utility services as well as the spread between their gross earnings and 
their operating expenses were increasingly protected by the theory that 
rates must be sufficient not only to pay the operating expenses and 
replace the capital but also to yield a fair rate of return upon the fair 
value of the investment. As these rates and resulting spreads were sub
ject to the adjustments required by this theory, the gross earnings of 
the regulated companies tended to be more stable and their operating 
ratios lower than in industries whose products were subject to a more 
elastic demand as well as a highly competitive price. Thus for many 
years railroads and utilities enjoyed a more stable gross income and a 
wider and more stable spread between gross and operating than did 
industrials, and retained available for the payment of bond interest a 
much larger proportion out of every dollar of gross revenue. 

Modification of these differentiations, however, bad begun even before 
the outbreak of the World War. The extensive expansion of electric and 
gas utilities into the power field tended to render gross revenues increas
ingly dependent upon the fluctuations of industrial business. This, in 
tum, reduced the stability which had formerly characterized those 
revenues when more largely dependent upon lighting and household 
consumption. Also competition increasingly developed between electricity 
and gas not only in the industrial energy, but also in the cooking and 
refrigeration fields and later between the latter industry and petroleum 

is unsuitable for enterprises which could only represent an ability to produce income. 
The system of capitalization through stocks seems to me much more appropriate." This 
statement is a quotation from a letter to the writer from one of the most eminent members 
of the accounting profession who prefers, however, to remain unidentified. 
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products for heating. Similarly, the railroads were assailed on all sides 
by the competition of other types of carriers, private and public-high
way, waterway, and pipe line. The loss of railway traffic to these other 
types of transport combined with the business depression to impair so 
seriously the volume of gross revenues that the total net was either in
sufficient or little more than enough to meet bond interest requirements, 
although there were relatively slight increases in the operating ratio.2 

These developments have appreciably modified the significance of 
early theoretical distinctions regarding the relative merits of the indus
trials and the regulated companies as a basis for bond issues. They leQd 
point, therefore, to theories: first, that regulated companies, more par
ticularly railroads, now constitute but little or no better basis for bond 
issues than industrials; and, second, that stock rather than bonds should 
dominate the financing of the former as well as the latter type of 
company. 

EFFECTS OF REGULATION ON STOCK FINANCING 

Although the desirability of a shift from bonds to stocks may be 
readily conceded, several obstacles thereto must be recognized in the 
case of regulated companies. Without implying that rate regulation is 
not necessary, this very regulation is perhaps the most important stum
bling block to any extraordinary increase in the proportion of capital 
stock financing by this type of company. Rate regulation definitely 
implies an upper limitation on earnings based on a fair rate of return 
on fair value. Assuming that regulated companies were financed exclu
sively by capital stock, this stock would not be permitted a rate in excess 
of the limited return implied by this concept. Moreover, the competitive 
developments of the last twenty years indicate that it would be highly 
unsafe to assume that even such a moderate rate, particularly in the 
case of railroads, can be reasonably secure. 

In contrast with this situation, the earning rate on the property in
vestment of industrial enterprises is subject to no limitation. In pros
perous years earnings may be two, three or many times the moderate 
rate permitted on the investment of the regulated company. If stock is 
used to the exclusion of bond financing, therefore, investors in industrial 

'Despite the great loss of traffic by the railways with the depression, the operating ratio 
between 1923 and 1937 varied only from 71.85 to 77 .88, both high and low occurring 
before 1930. 
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stock may be much more than compensated out of the high earnings of 
good years for the leanness or loss of income in bad ones. 

RELATION OF PAR VALUE TO STOCK FINANCING 

Where the regulatory agency has authority over the issuance of 
securities, it is theoretically possible for that body to refuse to permit 
the issue of debt and to require financing to be done by the issue of 
capital stock. Practically the matter is not so simple. Under the laws 
of nearly all states capital stock of par value is required to be sold at 
not less than par. No such similar requirement applies to bonds. Fur
thermore, not all states permit no par stock. In the absence of the 
modification of these statutes, therefore, or a wholesale shift from par 
to no par stock on the part of regulated companies, it would frequently 
be impossible to sell the stock.3 

THE SIGNIFICANCE OF LEVERAGE IN REGULATED COMPANIES 

Closely related to the regulation obstacle is the matter of leverage. 
There is always a more or less continuous pressure to finance by borrow
ing in the case of established corporations of all types. But the limitation 
of rates of return in terms of the fair rate-fair value theory renders this 
pressure considerably greater in regulated than in industrial companies. 
It also partially explains both past differences in the methods of financing 
industrial and regulated companies, respectively, and the greater relative 
importance of bonds in the capital structure of the latter. 

Because regulation rather rigidly limits the rate of return on the in
vestment, the stockholder has only one possibility of a higher yield than 
that afforded by this limited rate. This lies in the ability of the regu
lated corporation to secure funds for property investment at a rate some
what lower than that which the company is entitled to earn under the 
fair return-fair value theory. The investing public will ordinarily pay 
more for a first mortgage than for a second mortgage bond of the same 
company carrying the same rate of interest, and more in turn for this 
second mortgage bond than for the same company's debenture, also 

3As this is a matter which can be corrected by appropriate legislation plus the compulsion 
of regulatory authorities, it is in no sense an insuperable obstacle to the substitution of 
stock for bonds. It deserves mention, however, as a technical difficulty which lies in the , 
way of comprehensive changes along the lines suggested and which must in consequence 
be overcome. This, of course, takes no account of possible objections to tbe substitution 
of the decision of the regulatory authority for the discretion of the directors. 
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carrying a like interest rate. Assuming the same contract rate of interest 
on the bonds, therefore, a corporation will ordinarily raise the same 
amount of capital by progressively smaller issues of securities with pro
gressively lower interest costs as the priority of the claim on earnings 
and assets improves. Any differences between the rate of interest paid 
and the rate of return on investment on the fair rate-fair value basis 
accrue to the common stockholders. Moreover, if new capital is raised 
through common stock instead of by bonds, the equity of the shareholder 
in the earnings of the company will be diluted unless he chooses to pur
chase more stock. But in the latter event he will be compelled to increase 
his personal investment in the company. If the necessary amount of 
new capital is borrowed and the corporation earns anything on the new 
investment in excess of the interest paid, the additional earnings accrue 
to the common shareholder with neither dilution of his existing equity 
nor increase in his personal investment.4 Although the pressure to bor
row resulting from this situation applies to corporations generally, it is 
naturally much greater in the case of regulated companies because of 
the limitations imposed by regulation of the rate of return. 

But, it may be urged, the leverage in favor of the common stock 
created by the issue of bonds is applicable also to the issue of pref erred 
stock; and this, of course, is true. The preferred stock of the regulated 
company, however, is more than likely to carry dividend rates but rela
tively little below the rate of return allowed such companies on their 
investment. Also in probably a majority of cases this rate is likely to 
be at least one point per cent above the rate on junior obligations and 
frequently 1.5 points per cent or more above that on the senior liens. 
This substantially increases the cost of servicing pref erred stock and 
correspondingly decreases the common stockholders' net per share as 
compared with bonds. Also where preferred stock is used , taxes, par
ticularly income taxes, enter the picture still further to reduce leverage 
from the preferred as compared with obligations.5 

INVESTOR PREFERENCE FOR BONDS AND ITS BASIS 

Another difficulty in the way of increasing the relative importance of 
stock to bond financing is the preference of many investors for bonds. 

'The situation is illustrated by the figures in the followin g section on taxes. Infra p. - . 
"See next section. Cf. Warner, Railroad Reorganization Practice and Policy (1 939) 20 

SAVINGS BANK JOURNAL 7, 26-32. 
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There are a number of reasons for this preference, but the most important 
of them is the priority of claim upon earnings and assets. It was recog
nized very early by students of corporation finance and investments that 
the security of bonds as well as stocks is essentially and ultimately the 
earning power of the corporation. This theory, which was fully developed 
by Greene in the first American work on corporation finance6 has un
fortunately created some confusion with regard to bond and stock invest
ment and financing. 

The earning power theory of corporation securities implies that the 
stock of one company whether preceded by bonds or not may be greatly 
superior as an investment to even the first mortgage bonds of another 
corporation. The earning power of the first company may be sufficient 
continuously to pay ample dividends on the stock; that of the second 
insufficient to meet the interest on its bonds, and concededly a corpora
tion cannot indefinitely pay interest charges not earned. 

Beyond this point, however, any analogy between stocks and bonds 
based on the fact that both are dependent upon earning power ceases. 
It may be agreed that the security of bonds as a whole as well as stocks 
is determined by the earning power. But the security of any one issue 
as compared with that of any other issue of the same corporation is 
dependent chiefly upon the priority of the claim of each upon that earn
ing power. Although the earning power primarily conditions the invest
ment valuation of all the securities of the company, the investment valua
tion of a particular security depends upon its position in the capital 
structure in relation to that earning power. 

The crucial tests of the investment quality of a security are receivership 
or trusteeship and reorganization. In these tests by long established 
practice as well as numerous court decisions it is the priorities in relation 
to the earning power that ordinarily control the situation. With frequent 
qualifications for differences in the attitude of receivers and trustees, due 
largely to the varying requirements of the property, two important rules 
of rather general application have developed out of the experience of 
7 5 years or more. The first is that interest requirements will not be met 
during receivership or trusteeship unless earned;7 the second, that in so 
far as interest is paid, the payments will ordinarily be governed by the 

"GREENE, CORPORATION FINANCE (1894) 11 et seq., 34 et seq. 
7This may be subject to qualification with reference to certain properties possessing 

peculiar strategic values. Equipments may usually be said to fall in this category since a 
railroad cannot continue operation without equipment. 
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priorities of the claims on earnings, usually in relation to the amounts 
earned.8 

In reorganization an even more fundamental rule which is seldom 
breached is that fixed interest charges shall be reduced to a point within 
the prospective earning power of the company. In general, but subject 
again to qualifications for strategically situated properties, the priority 
of his claim determines the extent to which the bondholder is protected. 
In neither case does the stockholder receive much, unless, of course, there 
chances to be a residuum of demonstrated earning power over and above 
the prior claims of creditors to be satisfied therefrom.9 

STOCK FINANCING AND TAXES 

A less fundamental but no less realistic difficulty than any of the 
foregoing is the matter of taxes. Aside from federal income and capital 
stock taxes, a study by the Association of American Railroads showed 
that in 1933-34 there were 20 states10 with corporation income taxes 
and 22 with capital stock taxes. 

The increase of capital stock at the expense of bonds will obviously 
increase the amount of such capital stock taxes. As a rule, corporation 
income taxes are computed on the basis of net income after the payment 
of interest on the funded debt. This was true, for example, of all but 
two of the 20 states with income taxes referred to above. In so far, 
therefore, as capital stock is substituted for bonds, income taxes will 
automatically increase.11 

The importance of taxes in relation to the capital structure is pri
marily a matter of their unfavorable effect upon preferred stock as 

'It may be argued that it is the priority of claim on assets rather than earnings which 
governs. Frequently, though not always, the two are identical. See note 1 supra. 

•where secured bonds are involved, there is a further reason why many investors prefer 
these obligations to stock. It is a well established legal rule that in the event of financial 
embarrassment creditors must be satisfied before stockholders. Even though a corporation 
has no bonds there is frequently nothing to prevent the accumulation of a large amount 
of floating debt which will ordinarily take precedence over the stockholders' claims. But 
such debt, though prior to the claim of stockholders, ranks below the claim of the secured 
creditors generally. This rule would be difficult, if not impossible, of change short of 
the abolition of any distinction between debt and stock, on the one band, and secured 
and unsecured debt, on the other. 

10Based on returns to a schedule for Class I roads. In two of these states the tax, 
though actually on net income, was called a franchise tax. 

usee note 13 infra. 
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compared with debt financing. Assume, for example, a corporation with 
a 2 million dollar investment represented by 20,000 shares of common 
stock and $200,000 of annual earnings or $10 per share. Under these 
circumstances the imposition of state and federal income taxes of 20 
per cent applicable to the net income after interest charges would result 
in lowering the per share earnings to $8. If S per cent preferred stock 
be substituted for common until the capitalization is half common and 
half preferred, the earnings per share of common will increase from 8 
to $11. If S per cent bonds were used instead of the preferred stock, 
however, the common share earnings would increase from $8 to $12, and 
if four per cent bonds were employed, a more logical assumption, the 
increase would be from $8 to $12.80. 

PERCENTAGE OF 

COMMON STOCK 

IN TOTAL 

CAPITALIZATION 

90 per cent common 
80 " " " 
70 " 
60 " 
so " 

" 
" 
" 

" 
" 
" 

EARNINGS PER SHARE OF COMMON STOCK WITH 

INCOME TAXES OF 20 PER CE T AFTER INTEREST 

WHEN BALANCE OF CAPITALIZATION IS 

REPRESENTED BY 

5 PER CENT PRE- 5 PER CENT 4 PER CENT 

FERRED STOCK BONDS BONDS 

$ 8.33 $ 8.44 $ 8.53 
8.75 9.00 9.20 
9.29 9.71 10.06 

10.00 10.67 11.20 
11.00 12 .00 12.80 

Moreover, as the taxes rise, these spreads will widen still further render
ing it increasingly profitable to the common stockholders to use bonds 
rather than pref erred stock.12 

As between bonds and common stock, taxes do not importantly affect 
the leverage. With SO per cent of S per cent bonds and SO per cent 
common stock, for example, the substitution of bonds for stock will 
increase the earning rate per share by SO per cent regardless of the rate 
of the tax or whether any tax at all is imposed.13 

"'Thus if the tax assumed was 30 instead of 20 per cent, the rate per share earned with 
50 per cent So/o preferred stock and SO per cent common stock would be $9 per share 
as compared with $10.50 per share if So/o bonds were substituted for the preferred stock 
and $11.20 per share if 4o/o bonds were used. The spreads in this case are $1.50 and $2.20 
in favor of bonds as compared with $1 and $1.80 where the tax was 20 per cent. 

"'The situation is indicated in the following table which shows the progression of per 
share earnings under different tax rates and different proportions of bonds and stocks, the ba
sic assumption being an investment of 2 million dollars represented initially by 20,000 shares 
of $100 par stock, earnings of $200,000 per annum, and a bond interest rate of 5 per cent. 
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These situations could, of course, be corrected by a revision of taxing 
policies. Capital stock taxes might, for example, be abolished without 
extraordinary losses to the governments involved either in terms of 
revenue or otherwise. The same is not true with regard to income taxes , 
however. Not only are these latter based upon the sound and generally 
accepted theory of ability to pay, as indicated by the volume of the net 
earnings, but the loss of revenue from their abolition would be infinitely 
more serious than from the elimination of capital stock taxes. 

If, however, income taxes were based upon gross income or the net 
income before interest, the tax burden would not be affected by whether 
the financing was done by means of bonds or stocks. Such a tax would 
no doubt tend to promote stock financing at the expense of bonds, but 
would run counter to the ability to pay theory in the case of corporations 
with interest payments to meet whether on bonds or current borrowing. 

REVISION OF INVESTMENT STANDARDS 

However desirable the substitution of capital stock for borrowing may 
be, therefore, it is doubtful that any extraordinary shift of this character 
is likely to occur in corporations with regulated rates except via the 
reorganization route or through other compulsion.14 Until obligations 
cease to be treated as debts and are accorded no greater priority than 
stock in the event of financial difficulties, many individual and institu
tional investors will continue to prefer bonds to equities either in whole 
or in part because of the better protection of obligations in the event of 
financial difficulties. In turn, this preference will provide a market for 

ANNUAL 90% 80% 70% 60% SO% 
TAXES ON STOCK STOCK STOCK STOC K STOCK 

NET INCOME 100% 10% 20% 30% 40% SO% 
AFTER INTEREST STOCK BONDS BONDS BONDS BONDS BON DS 

No tax ... . ... . ... $10.00 $10.56 $11.25 $12.14 $13 .33 $15.00 

10% . . . . . . . . . . . . . . . 9.00 9.50 10.13 10.93 12.00 13 .50 

20% ..... .. . .... .. . 8.00 8.44 9.00 9.71 10.67 12.00 

30% .. ..... . .... . .. 7.00 7.39 7.88 8.50 9.33 10.50 

40% .. . ... .... .. . . . 6.00 6.33 6.75 7.29 8.00 9.00 

50% . ·• .. .. ... ..... 5.00 5.28 5.63 6.07 6.67 7.50 

60% . . . .. .. . . ... . . . 4.00 4.22 4.50 4.86 5.33 6.00 

70% .. .. . . .. .. .... . 3.00 3.17 3.38 3.64 4.00 4.50 

"For example, refusal of regulatory authorities to permit the issuance of bonds even 
though interest is amply earned. 
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bonds and as long as that market exists it is likely to be profitable, from 
the common stockholders' point of view, to borrow. Nor can this situa
tion be entirely altered by any mere revision of investment standards. 
Such revisions can create an additional market for equity securities 
through making them available for purchase by institutional and other 
investors who now may be prevented from buying them. But it is cer
tainly unsafe to assume that such investors would purchase only equities 
even if they were permitted to do so. 

Any revision of investment standards along the lines of including 
equity securities would presumably tend at first to increase substantially 
the volume of equity financing and to decrease debt financing in both 
an absolute and relative sense. The resulting reductions in the volume 
of obligations, however, should tend to increase the prices offered for 
bonds and thus to make debt financing more profitable and advantageous 
to stockholders. In turn, the output of debt would increase and thus 
restore the balance and so on. In the long run the net result should be 
to create a somewhat more equal distribution between equities and debt 
than now prevails, an unquestionably desirable result. 

PERPETUAL DEBT 

As any radical shift to capital stock financing seems somewhat unlikely 
in regulated companies, it is pertinent to inquire whether further improve
ments in the corporate debt situation are not practicable through other 
means than the outright substitution of equity securities for bonds. One 
suggestion of this character is for the creation of permanent or perpetual 
debt with no maturity date, the obligation of the corporation being 
limited to the payment of a specified rate or amount per annum in per
petuity. Actually such securities are not debt in the ordinary sense of 
the term but perpetual annuities. The buyers are neither stockholders 
nor creditors but essentially annuitants. 

In favor of this plan, it is pointed out that corporations frequently 
find themselves in difficulties because confronted by maturing bond issues 
which they are unable to refund at the moment, and still less to repay.15 

If the so-called bond were a perpetual one with no maturity date, the 
obligation to repay at maturity which is inherent in the true bond would 

""'Often a road which has had no serious difficulty in paying its fixed charges has been 
very seriously embarrassed by the necessity of finding funds to pay off obligations which 
represent a permanent investment in the properties." MOULTON, THE AMERICAN TRANS

PORTATION P ROBLEM (1933) 310. 
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be avoided. Even so, this does not dispose of the question of what is 
to be done in the event of the inability of the corporation to meet the 
so-called annual interest charges or rather annuity payments or interest 
on current obligations or bonds with fixed maturities. 

Our experience with corporate perpetual obligations or annuities16 

is so limited that observa1fons regarding procedures in the event of in
ability to meet annuity payments on such securities or interest on other 
debt is largely conjectural. Presumably such obligations may be either 
secured or unsecured. Presumably also the failure of annuity payments 
would precipitate receivership or trusteeship with ultimate reorganization 
according to the general rules and practice prevailing in the case of fixed 
maturity obligations. In such an event there may well be some question 
as to the priority, if any, to which the annuitant is entitled as compared 
with the holders of current obligations or fixed maturity bonds. It is by 
no means settled as yet that such annuities actually constitute a debt or 
that they will be so treated in reorganization, more particularly if the 
annual payments are made contingent on earnings. Attempts to create 
a mortgage preference in favor of preferred stockholders have generally 
been unsuccessful as against ordinary unsecured creditors. There is no 
absolute certainty that a similar rule might not be applied to perpetual 
annuities, lien or no lien,17 at least in some jurisdictions. 

It may also be suggested that financial embarrassment is at bottom 
a matter of the alillify of the corporation to meet its interest payments 
and not a question of ability to refund maturing obligations. Ordinarily 
it is poor earning capacity that creates difficulties with maturities. If 
interest charges are amply earned, it is only in the very exceptional case 
that difficulty in refunding is experienced. Perpetual debt is no more a 
protection against difficulties in meeting interest payments than is any 
other form of debt. 

INCOME BONDS (NONCUMULATIVE) 

If these views are correct, the improvement of corporate capital struc
tures might better be sought perhaps in terms of the interest charges 
on bonds rather than in perpetual annuities, which do not seem to touch 
the fundamental difficulty. In other words, the most fruitful possibility 

"'DEWING, FINANCIAL POLICY OF CORPORATIONS (1926) 30, 31. 
11This ignores any questions of general public policy or of the rule against perpetuities 

that might be involved in the creation of such perpetual annuities by corporations 
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with regard to the problem of capital structure, at least in regulated 
companies, lies in the further development of variable or non-fixed in
terest securities with definite maturity dates rather than in the substitu
tion of stock for bonds or of perpetual annuities for fixed maturities.18 

A familiar, though not too frequent, form of such variable or non-fixed 
interest debt is the income bond. The other form, participating bonds, 
is known only as an historical curiosity. The single issue recorded in 
American finance is apparently the Union Pacific's Oregon Short Line 
Participating 4's issued in 1903 and retired in 1905 .19 

Income bonds may be either secured or unsecured issues, a point 
which has been somewhat confused in definitions of and references to 
this type of security. Both Dewing20 and Badger,21 for example, have 
considered income bonds in chapters dealing with unsecured obligations. 
Also the Interstate Commerce Commission system of accounts has always 
classified income bonds separately from mortgage, collateral trust, and 
debenture issues. 

Presumably the term "income" bonds derives from the fact that in
terest charges are theoretically payable only to the extent earned. By 
implication, therefore, this method of paying interest would in no wise 
affect the security for the principal of the obligation. In fact, the prin
cipal of income bonds is frequently secured by mortgage lien. However, 
the protection afforded the investor by the usual income bond, when 
noncumulative, is less than that given by the fixed interest obligation 
even though specific property is pledged in both cases. In the latter 
obligation, the property which is pledged is ordinarily mortgaged as 
security for the payment not only of the principal but also of the annual 
fixed interest charges. This pledge assures the investor of priority for 
his contract interest charges as well as his principal. If the corporation 
becomes financially embarrassed, therefore, claims for any unpaid interest 
rank equally with the principal of the debt and ahead of the claims of 
any junior creditor. On the other hand, the property pledged to secure a 

18Of course, the development of variable interest charges is a matter equally applicable 
to the annual annuity payments on the perpetual annuities. 

10C/. Dewing's remark that this case is invariably mentioned by financial students as an 
example of participating bonds for the simple reason that none other exists. DEWING, 
op. cit. supra note 16, at 87, n. 65. 

"°DEWING , op. cit. supra note 16, c. IV. 
21Bonds secured primarily by credit, Chapter VIII. BADGER, VALUATION OF INDUSTRIAL 

SECURITIES ( 1925) 83-91. 
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noncumulative income bond will not presumably serve as security for 
the contract interest rate specified in the indenture nor assure the priority 
of such interest in the event of receivership or trusteeship.22 

But since the income bondholder is entitled to interest to the extent 
earned, he is also presumably entitled to priority in reorganization for 
any interest earned but not paid both prior and subsequent to receiver
ship or trusteeship, provided the property has been so pledged for interest 
charges. The same rule will, no doubt, hold in the case of a debenture 
income if the indenture has been properly drawn. 

The advantage of the income obligation from the standpoint of the 
corporation is obvious. In its pure or noncumulative form , no interest 
is payable except to the extent earned in each year and interest charges 
fluctuate with the earnings up to the nominal or contract rate specified 
in the bond. The disadvantage to the investor aside from possible lack 
of interest priority beyond the earned rate in reorganization is also 
apparent. Since the interest in each year depends upon the earnings, any 
interest not earned in that year is lost to the bondholders and is gone 
forever. The fact that the company may in the next succeeding year 
or years earn several times the amount of the income bond interest is of 
no benefit to the ordinary income bondholder so far as the prior years 
are concerned. 

INCOME BONDS (CUMULATIVE) 

The only device that has been at all frequently employed as a pro
tection against such losses of interest has been to make the income bond 
interest cumulative when not paid, as in the Atchison, Topeka and Santa 
Fe Adjustments after 1900. Another method, also comparatively rare, 
is the creation of special reserve funds (Atlanta, Birmingham and Atlantic 
income S's, 1930) for the protection of the income bond interest. There 
are numerous variations in the accumulation provisions of these inden
tures. The cumulative feature may, of course, be postponed as in the 
Atchison issue referred to, the interest for the earlier years being non
cumulative. In other instances unpaid interest at the contract rate may 
be cumulative either throughout the life of the debt, or all of it at 
maturity only. In yet other cases the total accumulation may be limited 
to the total of the contr::ict rates for a specified period of years or other 
fixed percentage. 

22This no doubt accounts for the treatment accorded income issues by Dewing and Badger 
which has been referred to above. 
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To give the income bondholder priority to more than his earned in
terest, as, for example, up to the maximum contract rate specified in the 
indenture, seems to do violence to the strict conception of income bonds. 
If interest charges on income bonds at the contract rate are made cumu
lative in whole or in part, however, the income bondholder will presum
ably acquire priority to that extent in event of financial embarrassment. 
Probably there is no absolute legal certainty that an income bond in
denture cannot be so drawn as to assure a priority to contract interest 
in the event of receivership or trusteeship, but not otherwise. 

Desirable as the cumulative feature may be from the standpoint of 
investors, or important as an aid to marketing income bonds, it has little 
to recommend it from the standpoint of the satisfactory financing of the 
corporation. This is because of the obviously unfavorable effect of any 
appreciable accumulations upon the values of junior securities, especially 
the stock. As accumulations increase, they remove junior income bond
holders and stockholders farther and farther from proximity to the earn
ings and progressively destroy the market value of such junior holdings. 
Even after earnings have recovered, any considerable accumulation tends 
to prevent the creation or issue of junior securities for financing, since 
the accumulations must be liquidated before any earnings are available 
for distribution to the juniors. 

PARTICIPATING BONDS (UNLIMITED) 

As already indicated, participating bonds are and have been substan
tially nonexistent. Definitions must be based primarily upon the mean
ing of the term "participating" and upon available information regarding 
another not uncommon form of security, participating pref erred stock.23 

The t~rm "participation" suggests a sharing of or in something by two 
'Or more parties or interests. As applied to security issues, it implies the 
division of certain incomes or profits in certain specified or agreed pro
portions or shares between two or more classes of security holders. A 
participating bond, therefore; may be defined as an issue entitled annually 
by way of or in lieu of interest to a certain division of or participation 
in income or profits either exclusively or in addition to other fixed or 
•contingent interest. 

Participating bonds are like income bonds in that both are defined 

""Stevens, Stockholders Participations in Profits (1936) 9 JOURNAL OF BusINESS 114-132, 
210-230. 
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in terms of the method of paying the annual interest thereon and that 
interest on both types is dependent wholly or in part on income. As to 
security, also, the participating bond resembles an income bond. It may 
be secured by either realty, personalty, or both, or it may be totally un
secured. Likewise, in comparison with the fixed interest bond, it pre
sumably is subject to qualifications similar to those of noncumulative 
income bonds discussed above as regards the priority of interest charges 
in event of financial difficulties. 

There is, however, one important fundamental difference between 
these two types of securities. The income bond absorbs all the earnings 
up to the contract rate. The participating bond takes only a part of 
such earnings up to that contract rate. In consequence, the participating 
bond leaves much of the earnings of every year available for distribution 
to junior security holders regardless of whether the earnings are large 
or small. 

As may be correctly inferred, this divisibility principle of participating 
bonds lends itself to a variety of arrangements which are limited chiefly 
by ingenuity in their devising.24

• Therein lies much of the advantage 
as well as the potential significance of this form of security. Divisibility 
of the earnings between the participating bonds and other securities pro
vides a flexibility which renders this type of obligation more adaptable 
to the financial situation and structure of each individual corporation 
than any other existing form of funded debt. 

Theoretically, there need not be even a nominal rate of interest 
attached to a participating bond, the contract merely dividing the earn
ings of each year between the participating bondholders and other secu
rity holders. Thus the participating bondholder might be entitled to, 
say, five per cent of the earnings of each year, such share to be applied 
pro rata as interest on the participating bonds in each year. Again, earn
ings might be divided in the proportions which the participating bonds 
bear to the total funded debt or even to the total capitalization, or any 
other desired ratio might be provided. 

While such contracts might provide for very insignificant or even no 
interest payments at all in bad years, they might also result in unusually 
high payments in good years. 

"Ibid. 
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PARTICIPATING BONDS (LIMITED) 

Practically it is unlikely that any such pure profit sharing arrange
ments as the foregoing would be resorted to in any but the most excep
tional case. In the past, common stockholders have apparently been 
somewhat reluctant to allow even pref erred stockholders any such un
limited participations as those suggested above.25 Obviously, such 
arrangements might become altogether too favorable to the bondholders 
in the event of unexpectedly large increases in earnings.26 It is to be 
anticipated, therefore, that in bonds providing participating f ea tu res, the 
total payments , including any such participations, would be rather rigidly 
limited in total to a specified rate per annum. 

Modifying the unlimited participating contracts described above so 
as to accord with the natural selfishness of the stockholders, the partici
pating bondholders under such a form of contract might be entitled to 
five per cent of the earnings of each year to be applied pro rata as 
interest on the bonds in each such year up to the equivalent of an interest 
rate of, say, four per cent on such participating bonds. 

In this arrangement, the participating bondholder would appear to be 
at some disadvantage as compared with the income bondholder. The 
former, as already pointed out, only shares the earnings up to the specified 
contract rate whereas the latter gets all of them up to that rate. This 
disadvantage, however, can be largely compensated by revising the par
ticipating contract to make the specified annual participation applicable 
to the payment of any unpaid interest of prior years in addition to the 
interest for the current year. The participating bondholders would then 
be entitled to so much of five per cent of the earnings of each year as 
might be necessary to equal a rate of four per cent per annum for the 
current and any and all prior years . True, the income bond could in 
turn offset this by making the income interest cumulative. But in years 
of low earnings this feature tends to prevent any portion of the earnings 
from being funneled through to junior security holders, as they are in 

25See Stevens, supra note 23, at 131, 217 (Tables I and III ). 
°"Lest there should be some misconstruction of such unconventional arrangements for 

the remuneration of bondholders, it may be desirable to emphasize the fact that they in 
no way alter the basic fact that the principal of the bond constitutes a debt and that any 
annual payments, however they may be made, are still compensation for the use of money 
loaned. Essentially this is the meaning of interest. A debt may and sometimes does carry 
no interest. The usual practice in the making of interest payments is properly to be 
regarded as a conventional and not an essential characteristic of interest. 
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the case of participating bonds when there are any earnings. As sug
gested above, the effect of the cumulative feature in restricting the use 
of junior securities for financing is believed to be so serious as ordinarily 
to render it undesirable, even if not unsound in principle. 

COMBINATION FIXED AND INCOME INTEREST OBLIGATIONS 

With qualifications for certain postponed fixed charge bonds,27 few 
attempts have been made to combine fixed and contingent interest in the 
same obligation, for example, a bond entitled to, say, fixed interest at 
the rate of two per cent per annum and in addition to interest to the 
extent earned in each year up to an additional two per cent, or four per 
cent per annum in all.28 Yet this arrangement could be used to cut the 
fixed interest charges on any given amount of bonds and still leave them 
a partially fixed interest issue. As a partially fixed interest obligation, 
the holder is assured that the fixed percentage of interest will be paid 
as long as possible even though it is not always earned. Also the holder 
may lose somewhat less in reorganization than if he were the holder of 
a noncumulative income obligation. Any claims for the unpaid fixed 
interest element of, say, two per cent would rank equally with the prin
cipal and must presumably be· satisfied on a par with such principal 
ahead of junior claimants. As previously explained, income bond interest 
not earned would not be so protected unless cumulative or unless the 
indenture can be so drawn as to protect the priority for unearned interest 
in case of receivership or trusteeship, even though the interest is not 
cumulative. There is no legal certainty that the latter can be done. 

In the preparation of reorganization plans the combination of fixed 
and income interest in one obligation should yield certain definite ad
vantages by way of reducing fixed interest charges in relation to the 
indicated earnings as well as in adjusting the claims of the various classes 
of bondholders. 

COMBINATION FIXED AND PARTICIPATING INTEREST OBLIGATIONS 

Even more desirable results seem practicable from combining in one 
issue fixed and participating interest. The differences between the two 

"This device has been used as a temporary expedient for a few years after which the 
full contract rate becomes fixed . Cf. Cincinnati, Hamilton and Dayton General M ortgage 
Bonds (1939). DEWING, op. cit. supra note 16, at 22, n. 14. 

'"These issues are apparently rare. The National Press Building Corporation, Washington, 
D. C., however, has a combination 3o/o fixed interest 2o/o income bond due in 1950. 
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types, combination fixed and income and combination fixed and partici
pating interest bonds, are the same as those between the ordinary income 
and ordinary participating bond except that in these combination types 
fixed interest charges precede the contingent interest. As in the ordinary 
income bond the income element in the combination may absorb all the 
available earnings after the fixed element in poor years. If the earnings 
after paying the fixed element are not equal to the income element, the 
balance is lost to the combination fixed and income interest bondholders 
with qualifications where the cumulative feature is used. These dis
advantages would be largely offset by the combination fixed and partici
pating interest bond. The indenture might provide that the bondholders 
would be entitled to interest at the rate of two per cent per annum and 
in addition to so much of five per cent of the earnings of each year after 
the payment of the two per cent fixed interest as may be necessary either 
( 1) to pay an additional two per cent for that year or ( 2) to pay an 
additional two per cent for that year and for any and every other pre
ceding year in which such additional two per cent participation shall not 
have been paid. 

COMBINATION INCOME AND PARTICIPATING OBLIGATIONS 

Another, and probably the ideal c:ombination, is to drop the fixed 
interest feature entirely and combine income and participating features 
in the same obligation. Thus the indenture would provide that the bond
holders shall be entitled to interest to the extent earned in each year 
up to, say, four per cent and in addition to so much of five per cent of 
the earnings of each year after the payment of the said four per cent 
income interest as may be necessary to equal a rate of four per cent in 
each and every preceding year in which such rate of four per cent shall 
not have been paid. In this form of security there are no fixed interest 
claims to create financial difficulties because of the substitution of the 
income for fixed interest feature. Nor is any cumulative feature provided 
to protect income bondholders against the loss of interest in particular 
years arising from the failure of the corporation in any year to produce 
sufficient revenue to meet the income interest charges. Instead, these 
deficiencies are to be satisfied wholly or in part as the earnings may 
warrant out of the participations of subsequent years. 

SOME OBJECTIONS AND CONCLUSIONS 

No doubt these suggestions, particularly the more unconventional 
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variations represented by the participating feature, will be vigorously 
criticised. It may be argued, for example, that if priority of claim on 
the earnings and assets offer assurance of ability to pay interest, there is 
no particular reason why the obligation should not be fixed rather than 
a contingent or participating interest one; that in such a situation the 
only justification for the latter is to free the company from the obligatory 
charge when such fixed interest payments become difficult. 

Such a line of reasoning, however, ignores the considerations men
tioned at the outset of this article-namely, the possibilities of radical 
technological changes or long continued depressions or both combined, 
which, as in the case of the railroads, destroy earning power to an extent 
that cannot possibly be foreseen or estimated at the time the bonds are 
issued on the basis of any past experience or standards. Nearly all bonds 
of regulated companies are relatively long term, and both the short and 
longer term obligations are ordinarily refunded. For reasons already set 
forth, it is difficult, not to say unreasonable, to expect wholesale reduc
tions in the proportions of such obligations in the capital structure or 
to expect such companies to borrow on short term and actually liquidate 
instead of refunding their obligations.29 So long as this is true, the fixed 
interest obligation affords no possibility of protecting either the corpora
tion or the bondholder against the forces of economic change. The argu
ment under discussion, therefore, reduces itself in the last analysis to 
the proposition that it is better to use fixed interest obligations and incur 
receivership or trusteeship and reorganization whenever earnings fail 
for any appreciable period than to use contingent or participating securi
ties which will create leeway for the corporation to adjust itself to the 
changed conditions. 

There is no magic in the fixity of the rate of interest. The regularity 
of income, which is vitally important to investment and eleemosynary 
institutions as well as to millions of individual investors, is a matter of 
the earning power of the corporation. It never has and never will be 
importantly dependent upon the fixity of the rate of interest.30 If the 
fixed rate cannot be earned, it is inevitably reduced either by reducing 

20Thls is not intended to imply that measures should not be taken to prevent the undue 
expansion of such fixed interest debt through forcing increasing actual repayments as 
borrowing increases as this writer has suggested elsewhere. Cf. STEVENS, Railroad Sinking 
Funds and Funded Debt (1939) I.C.C. Bureau of Statistics . 

..,If it were, the prices of fixed interest obligations would not decline when interest charges 
ceased to be earned but only when actual defaults occurred. 
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the rate or the amount of bonds or both. This is proved by thousands 
qf reorganizations . With the non-fixed interest obligations, on the other 
hand , this adjustment takes place automatically and cheaply instead of 
laboriously and expensively as in the case of the fixed interest obliga
tions.31 

It is a truism of investments that different types of investors require 
different types of securities. If stability of income is chiefly a question 
of earning capacity, however, it is somewhat difficult to believe that in 
the long run the fixed interest feature contributes much, if anything, to· 
that stability. When earnings fail to cover the interest charges, a cor
poration may for a year or two, perhaps longer, succeed in meeting the 
fixed payments. More frequently perhaps than not, the strain of this 
effort on its resources and credit impoverishes the company and precip
itates receivership or trusteeship either shortly or in some later . period. 
In this evel!__t bondholders' losses may be substantially in excess of those 
which would- have occurred from the immediate adjustment of interest 
at the time the earnings failed. In any case the utilization of these 
securities, especially of the participating types, offers not only a further 
diversification of debt securities to meet the requirements of different 
types of investors but also a means of improving capital structures by 
reducing the volume of debt involving fixed interest charges. It is not, 
of course, to be expected that they will entirely displace fixed interest 
obligations. In fact, it would probably be undesirable that they should, 
at least from a diversification standpoint. 

Another criticism that will no doubt be offered is that the cost of 
capital raised by non-fixed obligations will be higher than if fixed obli
gations were used. Information on this question is unfortunately too 
limited to afford any satisfactory answer to the queston.32 If it is true 
that in the last analysis it is the priority of the claims on earning power 
in relation to the volume of earnings that determines the cost of capital, 
the difference in cost in favor of the fixed interest obligation should be 

"'Voluntary reorganizations under the Chandler Act illustrate excellently how through a 
costly and cumbersome process the same sort of adjustment to changed economic condi· 
tions is made as would take place automatically were the bonds non-fixed obligations. 

""There has been only one issue c,f participating bonds, and incomes practically without 
exception have originated _in reorganizations and as junior lien obligations or even deben
tures. There are almost no data on the issue prices of first and second lien mortgage and 
debenture issues with earnings coverages of one and one-half times the interest charges 
and up. 
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slight.33 At most, it would probably constitute a relatively small premium 
for some protection against sudden and unexpected economic changes. 

There are few who would object less than this writer to a general 
shifting of capitalization from bonds to stocks. But it is necessary to 
be realistic. In regulated companies stocks generally offer much less 
advantage financially to buyers than in unregulated companies. Bonds 
of regulated companies may be desirable from the standpoint of large 
bodies of investors because of the priorities of secured over unsecured 
obligations and of unsecured bonds over stock in event of financial 
difficulties. Also from the standpoint of many stockholders of such 
companies, they may be desirable at various times because of the lever
age. For some time now, economic and technological changes have been 
subjecting earning power to increasingly greater fluctuations and uncer
tainties. These developments tend to render fixed interest debt more 
and more obsolete. There is today, perhaps, less assurance than ever 
before that a corporation will produce its operating expenses in every 
year; and the future is uncertain. 

All the types of variable or non-fixed interest securities which have 
been suggested are unquestionably debt. They may be either mortgage 
or debenture issues and hence may be accorded such priorities in the 
capital structure as may be appropriate. All apparently are entitled to 
reorganization priority for interest charges in so far as earned, both prior 
and subsequent to receivership or trusteeship. 

In view of all these considerations, combination fixed and variable 
interest issues seem more logical than fixed interest issues, and variable 
interest issues more desirable than these combinations. Similarly, partici
pating issues appear superior to income issues, and combination fixed and 
participating interest issues more logical than combination fixed and 
income interest issues. The combination income and participating interest 
issue is apparently the most logical of all. 

""The best comparison that can be made so far as this writer knows is the prices of the 
Santa Fe's general fixed interest 4s and adjustment income 4s. The generals are a first 
lien on over 5,500 miles of first track and a little less than 7,000 miles of total track. 
The adjustments are a lien on the same property subject only to the first lien. For the 
eight years 1930 to 1937 the mean of the yearly high and low prices of the generals was 
99.46875 points and for the adjustments 93.8047. The difference is 5.66405 . The difference 
in the means of the 1930 highs and lows was only 2.50 but in 1932 and 1933 it was nearly 
8 points. Most of these differences are, of course, attributable to the differences in the 
quality of the liens, particularly in the wide spread shown in the low years of 1932 and 
1933. 



AN APPROACH TO THE EXTENT OF JUDICIAL 
SUPERVISION OVER ADMINISTRATIVE AGENCIES 

HARRY P. WARNER* 

THE scope of judicial review1 over administrative determinations is 
the battle ground of administrative law. We are primarily con

cerned with the extent of legal supervision exercised by courts over law
administering agencies other than courts, as judicial review affects private 
persons and property.2 Our problem is to achieve a workable balance 
between the judicial and the administrative process. It suggests an 
immediate inquiry into the purposes and functions of administrative en
forcement and judicial supervision. 

The multifold growth of administrative agencies-a practical necessity 
to the functional approach of modern government-requires no elabora
tion. These agencies are entrusted with sweeping grants of discretionary 
authority to effectuate a social and public interest. Their advantages 
are directness, expedition, and the technical knowledge and experience 
which they make available for the discharge of judicial functions in 
special fields. 3 Their disadvantages-the combination of prosecuting and 

tThe writer gratefully acknowledges his appreciation to Paul M . Segal, Esq., of the Dis
trict of Columbia Bar and Solbert M. Wasserstrom, Esq., of the Missouri Bar for their 
aid in the preparation of this article. 

*A.B. , Michigan University (1934), LL.B., College of Law, University of Michigan 
(1936); Member of the District of Columbia Bar. 

1The phrases "judicial review" and "judicial control" have been and are used inter
changeably. In this paper, "judicial review" will have reference to statutory powers of 
review conferred on the courts; "judicial control" will refer to the jurisdiction exercised 
by courts over executive determinations, such as the deportation of aliens, the granting 
of land patents and pensions, the 'use of the mails, etc. "no method of judicial review of the 
administrative action . . . [is] provided by Congress in any of the cases cited ... the 
unwritten law supplied a remedy, and .. . relief could be had according to the nature of 
the case, on bill in equity or habeas corpus." Crowell v . Benson , 285 U . S. 22 , 89 , 90 (1932). 

2J udicial . supervision over administrative agencies is an aspect of the general reviewing 
functions of the courts. For a discussion of the broad problem of judicial review, see 
CORWIN, THE DOCTRINE OF JUDICIAL REVIEW (1914); McLAUGHLIN, THE COURTS, THE 
CONSTITUTION, AND PARTIES (1912); WARREN, CONGRESS, THE CONSTITUTION AND THE 

SUPREME COURT (1935). 
8RoBSON, JusTICE AND ADMINISTRATIVE LAW (1928) 262 expresses the ideal advantages; 

Pound, Justice According to Law (1913) 13 CoL. L. REV. 696 , (1914) 14 CoL. L. REV. 1, 24; 
Pound, Individualization of Justice (1938) 7 FORDHAM L . REV. 153, 163. 

1042 
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judicial activities,4 the irrational and disorderly application of legislative 
standards, the lack of predictable bases for dedsion,5 and susceptibility 
to political pressure "as a very part and parcel of the process of gov
ernment"6-have created a scepticism of the administrative process. The 
failure of important administrative tribunals to publish adequate and 
complete decisions has been sharply criticized by the profession 7 and 
the courts. Constitutional requirements invoked by the courts have re
sulted in reforms.8 Publication of decisions has dispelled to some extent 
the veil of secrecy which formerly enveloped the administrative process. 

American public opinion favors the trusteeship of the judiciary.9 The 
courts by judicial review of all governmental activity and by their inter
pretation of the due process clause-both outgrowths of a written consti
tution-are considered the ultimate guardians of the rights and liberties 
of the individual.10 This political philosophy which recognizes "that no 

'Vanderbilt, One Hundred Years of Administrative Law in 2 LAW, A CENTURY OF 
PROGRESS (1938) 117, 138; Report of the Special Committee on Administrative Law (1936) 
61 A. B. A. REP. 720, 732 . LASKI, LIBERTY IN THE MODERN STATE (1930) 46: "I accept 
therefore the traditional notion that the separation of the judicial from the executive power, 
the right of the former to determine the legality of executive decision is the basis of 
freedom." 

'Davison, Administration and Judicial Self-Limitation (1936) 4 GEO. WASH. L. REV. 291, 
299, 300; Pound, supra note 3, 7 FORDHAM L. REV. at 164; Pound, supra note 3, 14 CoL. 
L. REv. at 1, 25, 26. 

"Mr. Chief Justice Hughes in St. Joseph Stockyards Co. v. United States, 298 U. S. 38, 
52 (1936): "Legislative agencies with varying qualifications work in a field peculiarly 
exposed to political demands. Some may be expert and impartial, others subservient. It 
is not diffici.:lt for them . to observe the requirements of. law in giving a hearing and receiv
ing evidence." DICKINSON, ADMlNISTRATIVE JUSTICE AND THE SUPREMACY OF LAW (1927) 
36; HERRING, FEDERAL COMMISSIONERS (1936) 98; Radin, The Courts and Administrative 
Agencies (1935) 23 CALIF. L. REV. 469, 477. 

7HENDERSON, THE FEDERAL TRADE COMMISSION ( 1924) 334-33 7 ; Griswold, Governmient 
in Ignorance of Law (1934) 48 HARV. L. REV. 198; cf. Jaffee, Publication of Administrative 
Rules and Orders (1938) 24 A. B. A. J. 393. 

6Panar.1a Refining Co. v . Ryan, 293 U . S. 388, 412 (1935). See the fact-finding standard 
laid down by Mr. Justice Stephens in Saginaw Broadcasting Co. v . Federal C. C ., 96 F. 
(2d) 554, 559, 560 (App. D. C. 1938); United States v·. Chicago, M. St. P. & P. R. R., 
294 U. S. 499 (1935); Sanders Bros. Radio Station v. Federal C. C., 106 F . (2d) 321 
(App. D. C. 1939); see Note, Necessity o,f Express Findings of Fact to- Validate an Admin
istrative Order (1935) 19 MINN. L. REV. 763; Federal Register Act, 49 STAT. 500 (1935), 
44 U.S. C. §§ 301-311 (Supp. 1939) . 

'MERRIAM, .AMERICAN POLITICAL IDEAS ( 1929) 154 j PHILIPS, AMERICAN GOVERNMENT 
AND ITS PROBLEMS (1937) 408 j WILSON, CONSTITUTIONAL GOVERNMENT (1908) 151. 

1°MOTT, DuE PROCESS OF LAW (1926) 159, 590, 593; STONE, LAW AND lTs ADMlNISTRATION 
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man is punishable or can be lawfully made to suffer in body or goods 
except for a distinct breach of law established in the ordinary legal 
manner before the ordinary courts of the land" 11 is the Anglo-American 
conception of the "supremacy of law" or "rule of law" . Administrative 
agencies are responsible for a frontal attack and invasion upon this 
concept.12 

The ultimate objective of judicial review is its utility as a potential 
restraining power and an actual check to prevent oppressive administra
tive action and to safeguard individual rights.13 The various principles 
which the courts have evolved in reviewing administrative determinations 
are self-imposed limitations; their application to the administrative pro
cess resolves itself essentially into a question of due process.14 In 
addition, judicial justice, with its emphasis on an impartial, certain, and 
uniform application of legal rules, offering a predictable basis for decision 
and its protection of individual rights and liberties , accounts for " the 
difference in security of judicial over administrative action ... _m 5 Its de
fects in a functional age are its delayed procedure, an unfamiliarity with 
the newer social and economic problems, and a retroactive and compulsive 
process. 

(1915) 146, 147; Collier, The Constitution and Constitutional Tradition (1938) 26 KY. 
L . J . 157, 172; Parker, Democracy and Constitutional Government (1938) 14 !No. L. J . 
2i, 39. 

11DICEY, LAW OF THE CONSTITUTION (8th ed. 1927) 183; DICKINSON, op. cit. supra note 
6, C. II. 

~hach, The Inadequacies of the Rule of Law in ESSAYS ON THE LAW AND PRACTICE OF 
PUBLIC ADMINISTRATION (1935) 274,. 275: "The conclusion seems irresistible that a part, 
at least, of the true significance of the law must rest nowadays on the judgment of the 
enforcing agency itself." 

,..CARDOZO, THE NATURE OF THE J UDICIAL PROCESS (1921) 92; Dickinson, Administrati-ve 
Law and the Fear of Bureaucracy (1928) 14 A. B. A. J . 513, 519; Tennant, Administrati-ve 
Fin&ity (1928) 6 CAN B. REV. 497, 514. 

"Powell, Separation of Powers: Administrative Exercise of Legislative and Judicial Power 
(1912) 2·7 PoL. Scr. Q. 215, 216 (1913) 28 POL. Ser. Q. 34, 47. LASKI, AUTHORITY IN THE 

MooERN STATE (1919) 101: "No one it may be suggested, who studies the history of the 
due· process clause can deny that, on occasion it has been sadly perverted from its original 
purposes. But here at least and in the perspective here outlined , its value must be obvious 
even to those who are suspicious of the rigidity of a written constitution ... it does and 
rightly purposes to examine into the fundamental question of whether the means taken by 
that tribunal to attain its end were such as were, on the plain face of things, adequate to 
securing justice. 

15Crowell v. Benson, 285 U.S. 22, 61 (1932); Ng Fung Ho v. White , 259 U.S. 276, 284 
(1922); Pound , supra note 3, 7 FORDHAM L. REV . at 160. 
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The antithetic functions16 of law and administration suggest two 
theories to define the relationship between courts and agencies. Broad 
review by judicial reexamination of facts looks to the ultimate deter
mination by courts of the substantial merits of an administrative contro
versy; courts wield ultimate authority. Narrow review, the newer 
conception, is to prevent transgressions of rules of general law. It 
recognizes the autonomous character of agencies to the end that some 
administrative determinations are final.1 7 

Constitutional and practical limitations18 evolved from the experience 
of government by courts have contributed to the development of the 
"newer conception". The political doctrine of separation of powers19 

forbids interference with the executive department; its legal counterpart 
precludes the courts from exercising supervisory administrative func
tions.20 Expediency, aided to some extent by the language of statutes, 

'
0McFarland, Ad,ministrative Agencies in Government an~ the Effect Thereon of Consti

tutional Limitations (1934) 59 A. B. A. J. RE.P . 326, 330; cf. Stephens, What Courts Can 
Learn from Commissions (1933) 19 A. B. A. J . 141 , 143. 

11Dickinson, Administrative Law and the Fear of Bureaucracy (1928) 14 A. B. A. J . 513, 
516; McFARLAND, J UDICIAL CONTROL OF THE FEDERAL TRADE COMMISSION AND THE I NTER
STATE COMMERCE COMMISSION (1933) 1, 3. Dean Pound in his testimony at hearing on 
"A Bill to Establish a United States Court of Appeals", Hearings before a Swbcommittee 
of the Committee on the Judiciary on S. 3678, 75th Cong., 3d Sess. ( 1938) 177, attributes 
the development of narrow review to French administrative law: "When this matter of 
administrative agencies came up there was not anything that a teacher could turn to. If 
be resorted to Lord Coke's Second Institute or to Blackstone, he found ' things that stood 
in the way of the effective development of administrative agencies; about the only books 
he cou!d turn to were French." See Garner, French Administrative Law ( 1934) · 33 YALE 
L. J. 597. 

'"McFarland, supra note 16, at 326; Pound, Constitutional Aspects of Administrative Law 
(1923) 9 A. B. A. J. 409; ROSENBERRY , ADMINISTRATIVE LAW AND THE CONSTITUTION ( 1929 ) 
23 AM. PoL. Sa. REv. 32 . 

'"There is a considerable amount of literature on the separation of powers doctrine: 
COMER, LEGISLATIVE F UNCTIONS OF NATIONAL ADM1NISTRATIVE AUTHORITIES (1927) 50; 
Cheadle, Th e Delegation of Legislative Fitnctions (1918) 27 YALE L . J . 892; Dickinson, 
rnP,-a note 17, at 514; Green, Separation of Governmental Powers (1920) 29 YALE L . J. 
369; Sharp, Th e Classical American Doctrine of the Separation of Powers (1935) 2 U. OF 
CHI. L. REv. 385; Weeks, Legislative Power Versus Delegated L egislative· Rower (1937) 25 

I GEORGETOWN LAW J OURNAL 314. 
"'Federal Radio Comm. v. General Electric Co., 281 U . S. 464 (1930); Keller v. Potomac 

~ Elect ric Power Co., 261 U. S. 428 (1921); Craig v . Leitensdorfer, 123 U. S. 189 ( 1887); 
Quimby v. Conlan, 104 U. S. 420 (1882); Borreson v. Department of Public Welfare, 368 
Ill. 425, 14 N. E. (2d) 485 (1938); Hodges v. Public Service Comm., 110 W . Va. 649, 159 
S. E. 834 (1931). 
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disallows review of preliminary orders,21 and requires litigants to seek 
primary relief from commissions and exhaust administrative remedies 
before invoking judicial relief.22 The foregoing limitations on judicial 
review are practical. They give unity and autonomy to the agencies 
and prevent the courts from being swamped with litigation. 

An approach to the relationship of courts to administrative agencies 
must consider the foregoing purposes, functions and objectives of the 
administrative as compared with the judicial process. The historical 
and current operation of judicial supervision, both in its horizontal (the 
principles common to all agencies) and vertical ( the application of prin
ciples to particular agencies) aspects,23 must be considered in suggesting 
a future approach; the latter must be adaptable to our constitutional 
system of government. This paper seeks to analyze: ( 1) the historical 
and practical effect of judicial remedies in shaping the scope of judicial 
control; ( 2) a vertical examination into the extent of judicial control 
over executive determinations; ( 3) statutory judicial powers over ad
ministration; ( 4) a horizontal inquiry _into the principles developed from 
statutory judicial powers; and ( 5) a suggestion for the future. 

21Federal Power Comm. v. Metropolitan Edison Co., 304 U. S. 375 (1938); United States 
v. Griffin, 303 U. S. 226, 234 (1938); United States v. Corrick, 298 U. S. 435, 438 (1936); 
States, 243 U. S. 412 (1917); Proctor and Gamble Co. v. United States, 225 U. S. 282, 290 
(1912); Jones v. Securities and Exchange Comm., 79 F. (2d) 617, 619 (C. C. A. 2d, 
1935); cert. denied, 297 U. S .. 705 (1936); Utah Fuel Co. v. National Bituminous Coal 
Comm., 101 F. (2d) 426 (App. D. C. 1938), afl'd on other grounds, 306 U. S. 56 (1939). 
In Ro chester Tel. Corp. v. United States, 307 U. S. 125, 142 (1939), the Supreme Court 
abandoned the doctrine of "negative" and "affirmative" orders and applied the "combined 
doctrines of primary jurisdiction and administrative finality." See Tollefson, Judicial 
Review of the Decisions of the Interstate Com,m,erce Commission (1937) 5 GEO. WASH. L. 
REV. 503, 508. 

""Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938) ; Natural Gas Pipeline 
Co . v . Slattery, 302 U. S. 300, 310, 311 (1937); Texas & Pac. Ry. v. Abilene Cotton Oil 
Co., 204 U.S. 426,441,442 (1907); United States v. Sing Tuck, 194 U.S. 161 (1904); Red 
River Broadcasting Co. Inc. v. Federal Communications Comm., 98 F. (2d) 282, 284 (App. 
D. C. 1938), cert. denied, 305 U. S. 625 (1938); see Miller, The Necessity for Preliminary 
Resort to the Interstate Commerce Commission (1932) 1 GEO. WASH. L. Rr.v. 49; Note, 
Administrative Action as a Prerequi,site of Judicial Relief (1935) 35 COL. L. REv. 230. 
The implications of Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938) and 
Federal Power Comm. v. Metropolitan Edison Co ., 304 U.S. 374 (1938), are tremendous in 
their curtailment of judicial activities by requiring preliminary resort to commissions. 

~rankfurter, The Task of Administrative Law (1927) 75 U. OF PA. L . REv. 614; Masters, 
Making Administrative Action Safe (1938) 24 A. B. A. J. 837. 
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I 

Common law remedies have contributed much in shaping the scope 
of judicial control.24 Collateral attack by civil and criminal suits 
against public officials has historical significance. It was the precursor 
of judicial relief against official action that exceeded its jurisdiction and 
is the starting point for the ultra-vires or jurisdictional-fact theory of 
review.25 This doctrine requires an independent determination by the 
courts of the authority of an agency to act with reference to certain 
kinds of objects, situations, or acts.26 Thus the tort action for damages 
generally followed the summary destruction of property by public officials 
exercising the police power for the protection of the health and safety 
of the community.27 Its limitations and practical disadvantages are 
obvious. There is a tendency to extend the judicial immunity of courts 
from damage suits to an administrative determination rendered in good 
faith and from proper motives.28 A judicial proceeding requires a re
trial of the facts, and frequently demands lay judgments on technical 
and expert questions of fact. 29 The correction of administrative errors 
through an action for damages is an unsatisfactory contrivance; the sug
gestion that governmental liability for tort be extended and that officials 
act with reasonable cause and good faith appears sound.30 

Of the extraordinary legal remedies available for direct attack, 
certiorari has had an extensive application in the review of state adminis-

"'For the various methods of judicial relief see Isaacs, Judicial Review of Administrative 
Findings (1921) 30 YALE L . J. 781; Stason, Methods of Judicial Relief from Administrative 
Action (1938) 24 A. B. A. J. 274, 275. 

"°Case of the Marshalsea, 10 Coke 64b (K. B. 1613). Terry v. Huntington, Hardres 480, 
145 Eng. Re. 557 (Ex. 1669); Warne v. Varley, 6 Durn. & E . 443, 101 Eng. Re. 639 (K. B. 
1795) . For the historical background see PORT, ADMINISTRATIVE LAW (1929) 23. 

'"Black, The Jurisdictional Fact Theory and Administrative Finality (1937) 22 CORN. 
L. Q. 349, 355 ; Dickinson, Judicial Review of Administrative Determinatwns of Questions 
of Constitutional Fact (1932) 80 U. OF PA. L. REV. 1055. 

27People ex rel. Copcutt v. Board of Health, 140 N. Y . 1, 35 N . E. 320 (1893) ; Lowe v . 
Conroy, 120 Wis. 151 , 153 (1904); Brown, Administrative Commissions and the Judicial 
Power (1935) 19 MINN. L . REV. 261. 

"'Jennings, Tort Liability of Administrative Officers (1937) 21 MINN. L. REV. 263 , Powell, 
supra note 14, 28 PoL. Scr. Q. at 4 7. 

'"For example, in Miller v. Horton, 152 Mass. 540, 542 , 26 N . E . 100, 101 (1891) , the 
jury had to determine whether cattle bad been infected with glanders. Dickinson, Judicial 
Control of Official Discretion (1928) 22 AM. PoL. Scr. REV. 275. 

30FREUND, HISTORICAL SURVEY IN GROWTH OF AMERICAN ADMINISTRATIVE LAW (1923) j 

13 ; Dickinson, supra note 17, at 601. 
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trative action. Its traditional scope before the Court of King's Bench 
was to bring up the record of an inferior court to determine whether 
the tribunal acted within its jurisdiction.31 The writ contributed to the 
development of the jurisdictional-fact theory by permitting the reviewing 
courts to determine whether the jurisdictional facts had beer_i sufficiently 
proved. In some states the technical limitations of certiorari preclude 
review of administrative action and errors of law; the writ gives con
clusive finality to facts. 32 By judicial interpretation and statutory pro
vision, certiorari has been extended to quasi-public bodies exercising 
judicial functions and its scope enlarged to cover the regularity of pro
ceedings and errors of law.33 

81 Cardiffe Bridge Case, Isalk 146, 91 Eng. Re. 135 (K. B. 1700) ; R ex v. Inhabitants in 
Glamorganshire, 1 Ld. Raym 580, 91 Eng. Re. 1287 (K. B. 1700) ; Groenvelt v. Burwell, 
1 Ld. Raym. 454,460, 91 Eng. Re. 1202, 1212 (K. B. 1699). For discussion of the develop
ment of the writ of certiorari, see Goodnow, Writ of Certiorari (1891) 6 PoL. Scr. Q. 493. 
See also, FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (1928) 261. 

""The New York Courts early developed the theory that certiorari lies to review only 
judicial action of inferior tribunals: Matter of Mount Morris Square, 2 Hill 14 ( . Y. 
1814). If a bearing is implied from the nature of the commission's activity, certiorari or its 
equivalent will be allowed. Cumberland Telephone and Telegraph Co. v. State, 135 Miss. 
835, 840, 841, 100 So. 378,379 (1921); People ex rel. Dowley v. Wilson, 232 . Y. 12, 17 , 
133 N. E. 45, 46 (1921); People ex rel. Lodes v. Department of Public Health, 51 . Y. 
Misc. 190, 100 N . Y. Supp. 788 (Sup. Ct. 1906) ; Commissioners of Raleigh v. Kane, 2 Jones 
Law 288 (N. C. 1855) ; Hartman v. Board of Chiropractic Examiners, 20 Cal. App. (2d) 
76, 66 P. (2d) 705 (15)37); Standard Oil of California v. State Board of Equalization, 6 
Cal. (2d) 557, 59 P. (2d) 119 (1936). This approach provokes the troublesome inquiry 
whether the activity of an administrative agency is executive or judicial. See Pillsbury, 
Administrative Tribunals (1923) 36 HARV. L. REV. 405; Brown, supra note 27. For a 
general discussion of the subject, see DICKINSON, op. cit. supra note 6, at 62 , 63, 257, 258. 

""Williams v. Southern Bell Telephone Co., 164 Tenn. 313, 323, 4 7 S. W. (2d) 758, 761; 
United Fuel Gas Co. v. Public Service Comm., 115 W. Va. 149, 155, 175 S. E. 338, 342; 
Reynolds Taxi Co. v. Hudson , 103 W. Va. 173, 136 S. E . 833 ( 1927). The judicial extension 
of the writ of certiorari in New York is admirably presented in Judical Review of State 
Administrative Decisions in PROBLEMS RELATING TO JUDICIAL ADMINISTRATION AND ORGAN
IZATION OF THE NEW YORK STATE CONSTITUTIONAL CONVENTION COMMIITEE (1938) 781 
et seq. New York, on September 1, 1937, abolished all the extraordinary legal remedies and 
substituted in their place a statutory form of review (N. Y. Laws 1937, Art. 78, c. 526, 
§§ 1283-1306) which provides: "In a proceeding under this article, the questions involving 
the merits to be determined upon the hearing are the following: 1. Whether the respondent 
failed to perform a duty specifically enjoined upon him by law. 2. Whether ' the respondent, 
if a body or officer exercising judicial or quasi-judicial functions, is proceeding or is about 
to proceed without or in excess of jurisdiction. 3. Whether the respondent, if 'a body or 
officer exercising judicial or quasi-judcial, administrative or corporate functions had juris-
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The limitations on the prerogative writ of mandamus preclude its 
issuance where discretionary authority has been conferred. As a general 
rule, mandamus operates to make factual determinations conclusive and 
prohibits review of errors of law unless there has been an abusive, fraudu
lent, or unreasonable exercise of discretion.34 Quo warranto and prohi
bition have an extremely limited application; they are not generally 
available for the protection of private rights against administrative 
action.35 Injunction is available for collateral attack on affirmative 

diction of the subject matter of a determination under review. 4. Whether the authority 
conferred upon the respondent in relation to that subject matter has been pursued in the 
mode required by law in order to authorize him to make the determination. 5. Whether, 
in making the determination, any rule of law affecting the rights of the parties thereto has 
been violated to the prejudice of the petitioner. Where the determination under review was 
made as a result of a hearing held, and at which evidence was taken, pursuant to statu
tory direction, the following questions shall also be determined. 6. Whether there was any 
competent proof of all the facts necessary to be proved in order to authorize the making 
of the determination. 7. If there was any such proof, whether, upon all the evidence there 
was such a preponderance of any of those facts that the verdict of a jury, affirming the 
existence thereof, proof against the existence rendered in an action in the supreme court 
triable by a jury would be set aside 'by the court as against the weight of evidence."' 
MEDINA, NEW YORK CIVIL PRACTICEl Acr (1938) 284. Certiorari is the unified method of 
review provided by statute for "any final judgment of any board or commission where 
not otherwise specifically provided." TENN. CODE ANN. (Michie, 1938) §§ 9008-9018; 
N. J. REV. STAT. (1937) tit. 2, c. 81, § 8. Certiorari has been extended by statute to review 
compensation, utilities, and license proceedings. The statutes are collected and briefly sum
marized in Report of the Committee on Administrative Agencies and Tribunals in REPORTS 
OF THE SECTION OF JUDICIAL ADMINISTRATION OF A. B. A. (1938) 109. See Schireson v. 
Walsh, 354 Ill . 40, 57, 187 N. E. 921, 927 (1933); State ex reA. Lentine v. State Board of 
Health, 334 Mo. 220, 224, 65 S. W. (2d) 943, 944 (1933); State ex rel. Progress Develop
ment Co . v. Wisconsin Real Estate Board, 202 Wis . 155, 168, 231 N. W. 628, 633 (1930). 

"State ex rel. Granville v. Gregory, 83 Mo. 123 (1884); People v. Baker, 137 App . Div . 
7, 121 N. Y . Supp. 791 (2d Dep't 1909); State ex rel. Miller v. Industriab Commission of 
Ohio, 128 Ohio St. 254, 256, 190 N. E. 632, 633 (1934); Dunham v. Avery, 43 Okla . 619, 
143 Pac. 331 (1914); State ex rel. Beardslee v. Landes, 149 Wash . 570, 271 Pac. 829 (1928), 
58 A. L. R. 114, 117 (1929). Sigler, The Problem of Apparently Unguided Admimistrative 
Discretion (1934) 19 ST. Louis L. REV. 261, 304, et seq. 

35FREUND, CASES ON ADMINISTRATIVE LAW (1928) 514: "Its [quo Warrant~] principal 
uses are the correction of the illegal exercise of corporate powers and the determination of 
controversies relating to public office." Cf. People ex rel. P,ost v . Healy, 231 Ill. 629, 634, 
83 N. E. 453, 454 (1907) where the statute enlarged the scope of quo warranl(}I. FREUND, 
at 535: "The principal function of the writ of prohibition is to restrain inferior courts 
from proceeding in matters beyond their jurisdiction .... Its use to control administrative 
action is exceptional and infrequent." GOODNOW, PRINCIPLES OF THE ADMINISTRATIVE LAW 
OF THE UNITED STATES (1905) 428, 430; Quimby v. Public Service Comm., 223 N . Y . 244, 
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administrative action to restrain void orders. Courts exercise discre
tionary authority in issuing this writ; its primary use is to prevent the 
occurrence of irreparable injury.36 

The extraordinary remedial writs have an extremely limited applica
tion in the federal judicial system.3 7 The district courts, other than that 
of the District of Columbia, have no jurisdiction to issue certiorari or 
mandamus in an original proceeding.38 As a general rule, collateral 
attack by way of civil suit is denied.39 Injunction is an important method 
of federal control to review state administrative action on constitutional 
grounds; 40 it is severely restricted in its supervision of federal executive 
action.41 Despite provisions in statutes authorizing the use of the extra
ordinary remedial writs, the courts have curtailed their application and 
made the direct statutory method for reviewing the orders of agencies, 
such as, the Interstate Commerce Commission and Federal Communica
tions Commission, the exclusive remedy on appeal.42 This direct method 

119 N. E. 433 , (1918); People ex rel. Onderdonk v. Supervisors of Queens County, 1 Rill 
195 (N. Y. 1841); State ex rel. Harrison v. Perry, 113 Ohio St. 641 , 648, 150 N. E. 78, 
,9 (1925); cf. Speed v. Common Council of City of Detroit, 98 Mich. 360, 57 N. W. 406 
(1894); State ex rel. Brewen-Clark Syrup Co. v. Missouri Compensation Comm., 320 Mo. 
893, 898, 8 S. W. (2d) 897, 899 (1928). 

86Bistor v. Board of Assessors, 346 Ill . 362,370, 179 N. E. 120, 123 (1931); Stason, supra 
note 24, at 276; Sigler, supra note 34, at 313. 

87For a general discussion, see BLACHLEY AND OATMAN, ADMINISTRATIVE LEGISLATION 

AND ADJUDICATION ( 1934) c. IX, C,ontrols and Remedies; FREUND·, op. cit. supra note 31, 
at 242, 248, 259-260; cf. Alpert, Suits against Administrative, Agenciies under M.I.R .A. and 

A.A .A. (1935) 12 N. Y. U. L. Q. REV. 393. 
""Degge v. Hitchcock, 229 U. S. 163 (1912); Kendall v. United States, 12 Pet. 524, 620 

(U. S. 1838); McClung v. Silliman, 6 Wheat. 601 (U. S. 1821); Marbury v. Madison, 1 
Cranch 137 (U. S. 1803); In re Dennett, 215 Ft!d. 673, 677 (C. C. A. 9th, 1914), cert. 
deni.ed, 238 U. S. 628 (1915). 

""Spalding v. Vilas, 161 U. S. 483, 498 (1896); Cummings v . Societe Suisse Pour Valeurs 
de Metaux, 85 F. (2d) 287, 289 (App. D . C. 1936); DICKINSON, op. cit . supra note 6, at 44. 

'°For example, see Reagan v . Farmer's Loan & Trust Co., 154 U. S. 362, 390 (1893); 
Bulger v. Benson, 262 Fed. 929 (C. C. A. 9th, 1920); Great Lakes Steel Corp. v. Lafferty, 
12 F . Supp. 55, 57 (E. D. Mich. 1935); Note (1931) 76 L . ed. 445; Sigler, supra note 34, 
at 313. 

"Adams v. Nagle, 303 U. S. 532, 543 (1938); Bates & Guild Co. v. Rayne, 194 U. S. 106, 
109, 110 (1904); cf. Lukens Steel Co. v. Perkins, 107 F. (2d) 627 (App. D. C. 1939); 
BLACHLEY AND OATMAN, op. cit. supra note 37, at 188 et seq.; Alpert , supra note 37, at 425. 

62E.g., Communications Act of 1934, 48 STAT. 1099, 47 U. S. C. § 414 (Supp. 1939) : 
"Nothing in this chapter contained shall in any way abridge or alter the remedies now 
existing at common law or by statute, but the provisions of this act are in addition to such 
remedies." Texas & Pacific Ry. v . Abilene Cotton Oil Co., 204 U.S. 426 (1907) (I. C. C.); 
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of review is similar to a statutory form of injunction, for example, the 
cease and desist orders of the Federal Trade Commission. 

It appears that the courts tend to restrict the use of the prerogative 
writs. The latter have helped to shape the scope of judicial control by 
giving finality to administrative determinations. The common law 
remedies satisfy the popular demand for a right of review in the absence 
of an appellate provision for review.43 They are the primary procedural 
means whereby the courts have exercised legal supervision over executive 
determinations. 

II 

Administrative autonomy of executive agencies has been aided by 
political and practical doctrines. 44 Executive determinations involving 

Newfield v. Ryan, 91 F. (2d) 700 (C. C. A. 5th, 1937) (S.E .C.); McMann v. Securities 
and Exchange Comm., 87 F. (2d) 377 (C. C. A. td, 1937); Dupont De Nemours & Co. v. 
Boland, 85 F. (2d) 12, 14 (C. C. A. 2d, 1936) (N.L.R.B .); Utah Fuel Co. v. National 
Bituminous Coal Comm., 104 F. (2d) 426 (App. D . . C. 1938), aff'd on other grownds, 305 
U.S. 575 (1939); Monocacy Broadcasting Co. v. Prall, 90 F. (2d) 421 (App. D. C. 1937); 
Sykes v. Jenny Wren Co., 73 F. (2d) 729 (App. D. C. 1935), cert. denied, 296 U. S. 623 
(1936). 

"'Rosenberry, Power of the Courts to Set Aside Administrative Rules and Orders (1938) 
24 A. B. A. J. 279, 333: "Among English-speaking peoples the right of appeal is alIIllOst 
as sacred as the right to trial." Dayton Goose Creek Ry. v. United States, 263 U. S. 456 
(1924); Reetz v. Michigan, 231 U. S. 298 (1913); Louisville & Nashville Ry. v. Garrett, 
188 U. S. SOS (1903); Cutsinger v. Atlanta, 142 Ga. 497, 83 S. E. 131 (1912); Wadley 
Southern R.R. v. Georgia, 137 Ga. 497, 73 S. E. 741 (1912); Harris v. State Roard, 2871 
Pa. 531, 135 Atl. 237 (1926) . "The courts have rarely, if ever, felt themselves so restrained 
by technical rules that they could not fin'd some remedy consistent with the law, for acts 
whether done by government or by individual persons that violated ... justice or were 
hostile to the ... principles devised for the protection of essential rights of property." 
Monongahela R.R. v. United States, 216 U.S. 177, 195 (1910). Several recent decisions of 
the Supreme Court such as Shields v. Utah Tdaho C. R. R ., 305 U. S. 177 ( 1938), Utah 
Fuel Co. v. National Bituminous Coal Comm., 306 U. S. 56 (1939), and Rochester Tele
phone Corp. v. United States, 307 U.S. 125 (1939), indicate that vast areas of administra
tive action, which were formerly not subject to judicial review, are now amenable to lhe 
judicial process. 

"Black, supra note 26, at 352: "(1) the non-suability of the state or of the United 
States; (2) the doctrine of the necessity of exhausting administrative reme'dies before re
sorting to judicial review; (3) the presumption of regularity attending administrative de
terminations; ( 4) the Jeffersonian and Jacksonian interpretation of the separation of powers 
doctrine to the effect that the executive and judicial departments have concurrent and 
independent power to interpret the law in the regular course of their separate duties; ( S) 
perhaps the most important single doctrine making for administrative autonomy is the 
ccurt's self-imposed jurisdictional limitation known as the doctrine of political questions.• 
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matters of public rights, such as, interstate and foreign commerce, taxa
tion, immigration, the public lands, facilities of the post office, pensions, 
and payment to veterans, are matters completely within congressional 
control. "Congress may reserve to itself the power to decide, may dele
gate that power to executive officers or may commit it to judicial 
tribunals. "45 

Congress never specifically provided for court review of public land 
and pension cases. The narrow scope of judicial control in pension 
cases is attributable to the executive function of dispensing a public 
bounty.46 Factual findings are conclusive, and legal questions are con
fided in the executive department not subject to control by the courts.47 
Judicial supervision was later extended if the decision was unsupported 
by evidence, presented a question of law, or was arbitrary and capricious; 
but a recent decision appears to have limited judicial relief.48 

Restricted court control prevails in land cases. Factors which con
tribute to broad administrative discretion and limit review to errors of 
law are the comity owed to coordinate branches of the government, the 
dispensation of a governmental bounty, expedition of litigation to give 
finality to land titles, and the intra-departmental machinery for appeal.49 

Equitable relief is available where patents have been secured through 
fraud and mistake; determinations of fact, mixed questions of law and 
fact, quasi-jurisdictional facts, and executive interpretations of the 
statute in such collateral proceedings are binding on the courts. Courts 

.. Crowell v. Benson, 285 U. S. 22, 50-51 (1932); Ex parte Bakelite Corporation, 279 
U. S. 438, 451 (1929); Den ex dem. Murray v. Hoboken Land and Improvement Co., 18 
How. 272 , 280, 284 (U. S. 1856); cf. Katz, Federal LegisT,ative Courts (1930) 43 HARV. L. 
REV . 894. 

"'Walton v . Cotton, 19 How. 355 (U. S. 1857); DICKINSON, op. cit. supra note 6, at 287, 
289 ; Albertson , Judicial Review of Administrative Action by the Federal Supreme Court 
(1921) 35 HARV. L. REV. 153. 

"United States v. Black, 128 U. S. 40, 48 (1888); Decatur v. Paulding, 14 Pet. 497, 515, 
516 (U. S. 1837); cf. Lalone v. United States, 164 U. S. 255, 257 (1896) . 

.. Lynch v. United States, 292 U. S. 571, 587 (1934) and United States v. Mroch, 88 F. 
(2d) 888, 890 (C. C. A. 6th , 1937), overruling Silberschein v. United States, 226 U.S. 221 , 
225 (1924); United States v. Williams, 278 U.S. 255, 257, 258 (1929). 

'"United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 324-325 (1912) ; 
Ness v . Fisher, 223 U. S. 683 (1911); Knight v. United States Land Association, 142 U, S. 
161 (1891); Craig v. Leitensdorfer, 123 U. S. 189, 211 (1887); St. Louis Smelting and 
Refini~ Co. v. Kemp, 104 U. S. 636, 641 (1882); McC!intock, Th(') Administrative De
termination of Public Land Controversies (1925) 9 MINN. L . REV. 420, 542 , 638. 
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"will reverse for error of law only where they feel the error is so gross 
as to be beyond the bounds of reason."50 

The control and admission of aliens are aspects of the sovereign char
acter of a state; hence, the executive department exercises a free hand 
in this field. 51 Despite the statutory provision which makes the decision 
of an intra-departmental board final unless reversed by the Secretary of 
Labor, the Supreme Court applied the writ of habeas corpus because 
the "courts must deal with the matter somehow."5

:1 Since the personal 
liberty and security of an individual are at stake in expulsion cases, 
judicial inquiry extends to regularity and adequacy of the administra
tive process and errors of law. The jurisdictional-fact theory requires 
that citizenship be judicially retried and determined by the courts .53 

Taxing authorities exercise broad and final powers. Judicial control 
is circumscribed by the sovereign demand for revenue essential to the 
maintenance of government. "The interposition of courts in the ap
praisement of importations would involve the collection of revenue in 
inextricable confusion and embarrassment."54 Courts lack technical 

'°DICKINSON, ,op. cit. supra note 6, at 286. Hill v. McCord, 195 U. S. 395 (1904); Noble 
v. Union River Logging R. R., 147 U. S. 123, 173 (1893); Barnard's Heirs v. Ashley's 
Heirs, 18 How. 43 , 45 (U.S. 1855); Johnson v. Towsley, 13 Wlall. 72, 74 (U.S. 1871). 

"'Ek.ieu v. United States, 142 U. S. 651, 660 (1892); The Chinese Exclusion Case, 130 
U. S. 581, 608 (1881); Field, The Doctrine of Political Questions m Federal Courts (1924) 
8 MINN. L. REV. 485. For a general discussion of this subject, see VAN VLECK, THE AD
MINISTRATIVE CONTROL OF ALIENS (1932) 149; Powell, C,onclusiveness of A•dministrative 
Determination in the Federal Government (1907) 1 AM. Por.. Ser. REV. 583. 

52Chin Yow v. United States, 208 U. S. 8, 13 (1908)·; the recent decisions emphasize that 
judicial control is avail_able only by way of habeas corpus, viz., bill in equity denied in 
Fafalios v. Doak, SO F. (2d) 640 (App. D . C. 1931), cert. denied, 284 U. S. 651 (1931); 
Dara bi v. Northrup, 54 F . (2d) 70 (C. C. A. 6th, 1931). Cf. Oppenheimer, R ecent Develop
ments in the Deportation Pr.ocess (1938) 36 MICH. L. REV. 355. 

""Ng Fung Ho v . White, 259 U. S. 276, 284-285 (1922); cf. United States ex rel. Tisi v. 
Tod, 264 U. S. 131 (1924); United States ex rel. Bilokumsky v. Tod;, 263 U. S. 149, 152 
(1923). The expulsion cases are distinguished from deportation cases. Compare United 
States v. Ju Toy, 198 U. S. 253 (1908), characterized by LASKI, AUTHORITY IN THE 
MODERN STATE (1919) 99 , as the origin of American administrative law, with Gonzales v. 
Williams, 192 U. S. 1 (1903); Moy Suey v. United States, 147 Fed. 697 (C. C. A. 7th, 
1906). See, also, Kwock Jan Fat v. White, 253 U. S. 454 (1920); Geigow v. Uhl, 239 
U. S. 3 (1915); Colyer v. Skiffington, 265 Fed. 17 (D. Mass. 1920) . 

.. Philips v. Commissioner of Internal Revenue, 283 U. S. 589 (1931); Hilton v. Meritt , 
110 U.S. 97 (1884); Loan Association v. Topeka, 20 W:,11 . 663 (U. S. 1874); Bartlett v. 
Kane, 16 How. 263, 272 (U. S. 1853) ; McMahon v . Palmer, 102 N. Y. 176, 6 N . E. 400 
(1886); Ellis v. Thorne, 112 Wis . 81, 87 N. W . 797 (1901); Powell, supra note 51, at 589. 
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skill and competence for this specialized function. Appellate tribunals, 
the Court of Customs Appeals and Board of Tax Appeals, are specialized 
agencies whose factual determinations are conclusive; courts may in
quire for errors of law.55 Due process requires notice and hearing at 
some time prior to collection. In assessment proceedings, notice and 
hearing customarily occur in the latter stages of the proceeding before 
a reviewing board, usually a board of equalizations. Valuations of prop
erty are final, and due process is not violated because the taxpayer h.ts 
no right of appeal.56 The protection accorded the taxpayer against 
arbitrary action particularly by state officials is sporadic and uncertain. 
"The chief protection of the citizen must at last be sought in the intelli
gence of public officers and where these fail, as too often they do, the 
injury must frequently prove irreparable."57 

Narrow judicial supervision prevails in postal cases. The determina-

06An appeal is provided from the United States Customs Court, 46 STAT. 737 (1930), 19 
U . S. C. § 1518 (1934), to the Court of Customs and Patent Appeals with review by the 
Supreme Court of Customs and Patent Appeals with review by the Supreme Court on 
errors of law. 36 STAT. 91 (1909) , 28 U.S. C. §§ 301, 308, 310 (1934). The decisions of 
the Board of Tax Appeals are final, and judicial review is available "if the decision . . . 
i, not in accordance with law." 44 STAT. 110 (1926), 26 U. S. C. §§ 640, 641 (1934). "The 
Board of Tax Appeals is not a court. It is an executive or administrative board, upon the 
decision of which the parties are given an opportunity to base a petition for review to the 
courts after the administrative inquiry of the Board has been decided." Old Colony Trust 
Co. v. Commissioner, 279 U. S. 716 , 725 (1929); Bogardus v. Commissioner, 302 U. S. 34, 
39 (1937); Helvering v. Rank.in, 295 U . S. 123, 131 (1935); Williamsport Wire Rope Co. 
v . United States, 277 U. S. 551 (1927); Brown, Judicial Re-view in Taa;a.tion. (1938) 27 
GEORGETOWN LAW JOURNAL 37; Fossan, United States Board of Tax Appeal-s (1933) 1 Fm. 
BAR Ass'N. J . 17; Magill, Finality of Determinations of the Commissioner of Internal Revenue 
(1928) 28 CoL. L. REV. 563, (1930) 30 CoL. L. REV. 147; see Stason, JudidtJJ, Review of 
Tax Errors-Effect of Failure to Resort to Administrative Remeldies (1930) 28 MICH. L. 
REv. 637. 

00Bi-Metallic Investment Co. v. State Board of Equalization, 239 U. S. 441 (1915); 
Hagar v. Reclamation District, 111 U . S. 701 (1884). The summary procedure of Den 
ex dem. Murray v. Hoboken Land & Improvement Co., 18 How. 272 (U. S. 1855), has 
been applied to controversies between the citizen and the government. See, also, Cummings 
v. National Bank, 191 U. S. 163 (1879); State Railroad Tax Cases, 92 U. S. 575, 610 
(1876); People ex rel. Brittain v. Outwater, 360 Ill. 621, 624, 196 N. E. 835, 836 (1935); 
Mercantile National Bank v. Mayor, 172 N. Y. 35, 64 N. E . 756 (1902); DICKINSON, op. 
cit. supra note 6, at 271. 

07Black, loc. cit. supra note 26 , quoting from COOLEY, LAW OF TAXATION (4th ed. 1924) 
§ 1610. Frankfurter, supra note 23, at 4: "Ultimate protection is to be found in the people 
themselves, their zeal for liberty, their respect for one another and for the common good
a truth so obviously accepted that its demands in practice are usually overlooked." 
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tions of the Post Office Department are final even when involving ques
tions of law unless clearly erroneous.58 Autonomy is attributable to 
governmental necessity to prevent "a suspension of some of the most 
important functions of government."59 Congress has a proprietary in
terest in the postal system, which has evolved into a privilege rather than 
a constitutional right.60 Dissenting opinions have emphasized that ad
ministrative absolutism has been prejudicial to private rights and freedom 
of speech.61 

Thus a vertical examination into the manner and extent of judicial 
control over various types of executive action reveals that legal super
vision has been shaped by the cliaracter of the governmental power 
exercised, and the nature of the subject mattter under review. 

III 

The popular demand for judicial supervision has resulted in specific 
statutory provisions for review of administrative determinations. The 
initial statute of the Interstate Commerce Commission provided that 
its "report ... was to be prima facie evidence of the matters therein 
stated."62 Judicial interpretation required retrial of the law and facts 
and subordinated administrative regulation to judicial control.63 From 
the revised statute with its vague phraseology that the order be enforced 
if "regularly made and duly served" ,64 the Supreme Court evolved the 
Union Pacific rule : 

'"Smith v. Hitchcock, 226 U . S. S3 (1912); Bates & Guild Co. v. Payne, 194 U. S. 106 
(1904); Degge v. Hitchcock, 229 U. S. 162 (1914), illustrates that the remedy of certiorari 
restricted the scope of judicial control. Black, supra note 26, at S31. Cf. Houghton v. 
Payne, 194 U. S. 88, 99 (1904); School of Magnetic Healing v. McAnnulty, 187 U. S. 
94 (1902). 

"'Public Clearing House v. Coyne, 194 U. S. 497, S06 (1904). 
"'Ex p(JIYte Jackson, 96 U . S. 727, 73S (1897); People's United States Bank v . Gilson, 140 

Fed. 1, S (C. C. E. D. Mo. 190S); Missouri Drug Co. v. Wyman, 129 Fed. 623 (C. C. E. 
D. Mo. 1904). 

61Mr. Justice Holmes in Leach v. Carlile, 2S8 U. S. 138, 140 (1922); Mr. Justice Brandeis 
in United States ex rel. Milwaukee Social Democratic Co. v. Burleson, 25S U. S. 407, 414 
(1927). DICKINSON, op. cit. supra note 6, at 297-300; FREUND, op. cit. supra note 31, at 
291. 

"Cullom Act, 24 STAT. 379 (1887), 49 U. S. C. § 1 (1934). 
""Interstate Commerce Comm. v. Alabama Midland Ry., 168 U. S. 144, 174-17S (1897); 

Cincinnati N . 0 . & Tex. Pac. Ry. v. Interstate Commerce Comm., 162 U. S. 184, 196 
(1896); McFARLAND, op. cit. supra note 17, at 102-114; SHARFMAN, INTERSTATE COM
MERCE COMMISSION (1931) 386-387. 

"'Hepburn Act, 34 STAT. S84 (1906), 49 U. S. C. § 1 (1934); Mann Elkins Act, 36 STAT. 
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"that the orders of the Commission are final unless 
( 1) beyond the powers it could constitutionally exercise; or 
(2) beyond its statutory power; or 

[Vol. 28 

(3) based upon a mistake of law. But questions of fact may be involved in 
the determination of questions of law, so that an order regula r on its face 
may be set aside if it appears . .. . 

( 4) to be . . . confiscatory and in violation of the constitutional prohibition 
against taking property without due process of law; or 

(5) if the Commission acted so arbitrarily and unjustly , ... contrary to evi
dence, or without evidence to support . it ; or 

( 6) if the authority therein involved has been exercised in such an unreason
able manner as to cause it to be within the elementary rule that the sub
stance and not the shadow, determines the validity of the exercise of the 
power."65 

This rule has resulted from both an evolutionary and practical ap
proach to the problem. An examination into the context of the Inter
state Commerce Act reveals that Congress, in delegating discretionary 
authority to the Commission, carefully defined its policies. This clear 
formalization of legislative policy has contributed to the above formula 
which rests "on a statesmanlike comprehension of the purpose and func
tion of administrative enforcement, and of the importance of expert 
decisions upon questions of great economic importance."66 

The Union Pacific rule is the basis for state and federal statutory 
review. The diversity among federal statutes excludes any systematic 
classification of their provisions, but legislative tendencies gravitate 
toward immunization of administrative findings from judicial review, 
and limit court control to questions of law.67 Thus the appellate clause 
in the Federal Trade Act,68 which provides that "findings . .. as to facts 

539 (1910) , 49 U. S. C. § 16 (2) (1934) . But in reparation proceedings, the Act provides 
that "the findings and orders of the Commission shall be prima fade evidence of the lac.ts 
therein stated." 36 STAT. 539 (1910), 49 U.S. C. § 16 (2) ( 1934) . 

..,Interstate Commerce Commission v. Union Pacific R . R ., 222 U. S. 541, 547 (1912) . 
The rule was foreshadowed in Interstate Commerce Comm. v . Illinois C . R . R., 215 U. S. 
452, 470 (1910). 

""HENDERSON, TrrE FEDERAL TRADE CoM:MISSION (1924) 97-98. 
07BLACHLEY AND OATMAN, .op. cit. supra note 37, at 183 ; Black, supra note 26, at 363; 

Burgess, R ecent Efforts to Immunize Commission Orders Against Judicial Review (1930) 
16 IowA L. REV. 52; Merril, R ecent Efforts To Immunize Commission Orders Against 
Judicial R eview: A Reply (1930) 16 low A L. REV. 62; Dickinson , The Conclusiveness of 
Administrative Fact-Determinations since the Ben Avon Case (1935) 16 P. U. F ORT. 385. 

6838 STAT. 719 (1914), 15 U .S. C. § 44 (1934). See Federal Trade Comm. v . Curtis Pub
lishing Co., 260 U. S. 568, 580 (1923): "The language of the statute is broad and confers 
powers of review not found in the Interstate Commerce Act." 
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if supported by the testimony shall be conclusive" is the model for 
several federal agencies.69 The legislative device which provides that 
the· decision of the agency shall be final " if in accordance with law" 
offers a wide jural freedom over administrative findings. The courts for 
the most part have limited this vague phraseology to the Union Pacific 
rule.70 

State statutes exhibit a greater variety of f qrms. In public utility 
regulation, there is a tendency to have the findings of fact prima facie 
with the burden of proof on the aggrieved party to show that the 
order is unlawful or unreasonable.71 Judicial interpretation may result 
in the application of the Union Pacific rule72 or a retrial of the facts 

"'49 STAT. 457 (1935), 29 U. S. C. § 160e (Supp. 1939); National Labor Relations Board 
v. Jones & Laughlin Steel Corp., 301 U. S. 1, 56 (1937); Ford Motor Co. v. National 
L. R. B., 305 U. S. 364 (1939); 49 STAT. 860 (1935), 16 U. S. C'. § 8251 (Supp. 1939) 
(Federal Power Commission); 48 STAT. 80 (1933), 15 U.S. C. § 77i (1934) (Securities Act 
of 1933); 49 STAT. 834 (1935), 15 U. S. C. § 79x (Supp. 1939) (Public Utility Holding 
Company Act of 1935); Electric Bond & Share Co. v. Securities E. C., 303 U. S. 419 
(1938); 48 STAT. 1093 (1934), 47 U . S. C. § 402 (Supp. 1939) (Communications Act of 
1934); Federal Radio Comm. v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 266 (1933); 
52 STAT. 1060 (1938), 29 U. S. C. § 201 (Supp. 1939) (Fair Labor and Standard5 Act); 
52 STAT. 973 (1938), 49 U. S. C. § 401 (Supp. 1939) (Civil Aeronautics Act). 

7044 STAT. 110 (1926), 26 U. S. C. § 641 c (1934) (Board of Tax Appeals) ; Old Colony 
Trust Co. v. Commissioner, 279 U.S. 716, 725 (1929); 49 STAT. 1748 (1936), 7 U. S. C. § 

648 g (Supp. 1939) (Processing Tax Board). An exception is the Longshoreman 's and 
Harbor Workmen's Compensation Act of March 4, 1927, 44 STAT. 1436 ( 1927) , 33 U.S. C. 
§ 921 ( 1934) , which by judicial construction requires a trial de novo in the courts. Crowell 
v. Benson, 285 U. S. 22, 33 (1934); see Pond, Methdds of Judicial R eview in R elation to 
The Effectiveness of Commission Control (1914) 53 ANNALS 54-65; cf. Masters, Making 
Administrative Action Safe (1938) 24 A. B. A. J. 837, 841. 

71ALA. CODE ANN. (Michie, 1928) §§ 9831-9845; ARIZ. R EV. CODE ANN. (Struckrneyer, 
1928) § 720; ILL. STAT. ANN. (Jones, Supp. 1939) c. 112 .093; Mo. STAT. ANN. (1932) pp. 
6661-6672 §§ 5234-5246; MINN. STAT. (Mason, 1927) § 4650; MONT. REV. COIDES ANN. 
(Anderson & McFarland, 1935) §§ 3905-3906; NEB. COMP. STAT. (1929) § 75-505; NEV. 
CoMP. LAws (Hillyer, 1929) § 6133; N . H . PUB. LAw (1926) c. 239, §§ 4-22; Omo GEN. 
CooE ANN. (Page, 1937) § 544; ORE. CODE ANN. (Supp. 1935) § 61-253; WASH. REV. STAT. 
ANN. (Remington, 1932) §§ 10428-10449; Wrs STAT. (1937) § 196 .46 ; cf. W. VA. CODE 
ANN. (Michie & Sublett 1937 ) § 2575 " .. .. the court shall dec-ide the matter as seems 
to be just and right." CAL. GEN. LAWS (Deering, 1937) Act 6386; § 67 provides: "The 
findings and conclusions of the Commission on questions of fact shall be final and shall not 
br subject to review except as hereinafter provided ; such questions, of fact shall include 
ultimate facts and the findings and conclusions of the Commission on reasonableness and 

:1 discrimination." The Idaho statute, IDAHO CODE ANN. (1932) § 59-629 is similar to Cali-

' fornia's. 
'12J'he following cases state the Union Pacific rule in one form or another, but such a 
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and law.73 In the workmen's compensation acts, there is a definite trend 
against the granting of a review on the facts. 74 

statement does not necessarily preclude the court from exercising its independent judgment 
on the law and the facts. E.g. Furstenberg v. Omaha & C. B. St. R. R., 132 eb. 562, 569-
570, 272 N. W. 756, 760 (1937): "On an appeal to the supreme court from an order of 
the railway commission administrative or legislative in nature, the only questions to be 
determined are whether the railway commission acted within the scope of its authority and 
if the order complained of is reasonable and not arbitrarily made. When the action of the 
railway commission is not unreasonable or arbitrary and docs not exceed its power or violate 
a rule of law, this court will not interfere with its findings of fact."' Alabama Power C.o. 
v. Alabama P. S. C., 214 Ala. 164, 165, 107 So. 71, 72 (1926); The South Chicago Coal & 
Dock Co. v. Commerce Commission, 365 Ill. 218, 224, 6 N. E. (2d) 152, 155 (1937); Tbe 
Chicago Burlington & Quincy R. R. v . Commerce Commission, 364 Ill . 213, 221, 222, 4 
N. E. (2d) 96, 100 (1936); Commerce Commission v. Chicago Railways Co ., 362 Ill. 559, 
565, 1 N. E. (2d) 65, 68 (1936); Chicago & N. W. Ry. v. Verschingel, 197 Minn. 580, 585, 
268 N. W. 2, 5 (1936); State ex rel. Kansas C. P. & L. Co. v. Public S. C., 335 M-o. 1248, 
1265, 76 S. W. (2d) 343, 350 (1934); State ex rel. Chicago G. W. R. R. v. Public S. C., 
330 Mo. 729, 51 S. W. (2d) 73 (1932); Great Northern Utility Co. v. Public S. C., 88 
Mont . 180, 202, 293 Pac. 294, 297 (1930); Billings Utility v. Public S. C., 62 Mont. 21, 
34, 35, 203 Pac. 366, 368 (1921); Garson v. Steamboat Canal Co., 43 Nev. 298, 315, 185 
Pac. 801, 807 (1919); East Ohio Gas Co. v. Public U. C., 133 Ohio St. 212, 218, 12 N. E. 
(2d) 765, 770 (1938); Wheeling v. Natural Gas Co., 115 W. Va. 149, 155, 175 S. E. 339, 
342 (1934); Natural Gas Co. v. Public Ser. Comm., 95 W. Va. 557, 561, 121 S. E. 716, 
717 (1924); United Fuel Gas Co. v. Public S. C., 73 W. Va. 571, 80 S. E. 9(11 (1914); 
Milwaukee v. Railroad Commission of Wis., 206 Wis. 339, 345, 356, 240 N. W. 165, 172 
(1932); Waukesha Gas & Electric Co. v. Railroad Comm. of Wis., 181 Wis. 281, 290, 194 
N. W. 846, 850 (1923); Live Oak Water Users Ass'n v. The Railroad Commission, 192 
Cal. 132, 219 Pac. 65 (1923); Pacific Tel. & Tel. Co. v. Eshelman, 166 Cal. 640, 137 Pac. 
1119 (1913); In re Public Utilities Commission, 51 Idaho 56, 60, 1 P . (2d) 627, 628 
(1931); McFayden v. Public Util. Comm., 50 Idaho 651, 299 Pac. 671 (1931); Oregon 
Short Line R.R. v. Public Util. Comm., 47 Idaho 482, 484, 276 Pac. 970, 971 (1929). 

""The following cases aided by statutory text require a trial de n/J'Vo or an independent 
judgment on the law and the facts: N. M. STAT. ANN. (Courtright, 1929) § 134-1118-1120; 
Seward v. The Denver & Rio Grande R.R., 17 N. M. 557, 583, 131 Pac. 980, 993 (1913); 
Parker Young Co. v. State, 83 N. H. 551, 559, 145 Atl. 786, 790 (1929); State v. Department 
of Pub. Works , 181 Wash. 105, 110, 42 P. (2d) 424, 426 (1935); State v. Department of Pub. 
Works, 180 Wash. 278, 39 P . (2d) 603 (1934); Re Littlefield, 61 Wash. 150, 112 Pac. 234 
(1910); TENN. CODE Ai,;N, (Michie, 1938) § 90014; Williams v. Southern Bell Telephone 
Company, 164 Tenn. 313, 323, 47 S. W. (2d) 758, 761 (1932); N. J. REV. STAT. (1937) tit. 
48, c. 2, §§ 43-46; Potter v. Board of Pub. Util. Com'rs., 89 N. J. L. 157, 160, 98 At!. 30, 
31 (Sup. Ct. 1916); Fornarattor v. Board of Util. Comrs., 105 N. J. L. 28, 36, 143 At!. 
450, 453 (1928); Aru:z. REV. CODE ANN. (Struckmeyer, 1928), § 720; Commonwealth v. 
Peoples Freight Lines, Inc., 41 Ariz. 158, 16 P. (2d) 420 (1932). The Report of the Com
mittee on Administrative Agencies, supra note 33, at 109, 114: "To generalize on the sub
ject of judicial review of the orders of public service commissions, it may be said that tbe 
great preponderance of present day practice is to give the aggrieved party a trial de novo, 
with an opportunity to present new evidence in the reviewing court. 

71 E.g. Mo. STAT. ANN. (1932) p. 8275, § 3342, the findings of fact in the absence of 
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IV 

A horizontal inquiry into the judicial principles as exemplified by the 
Union Pacific rule will consider (a) all relevant questions of constitu
tional power or right; (b) scope of statutory authority; ( c) questions 
of law; (d) adequacy of process; and (e) review of regulations. The 
foregoing principles, which are abstract propositions of self-imposed 
limitations on the reviewing powers of courts, will be applied to different 
commissions exercising varied functions. 

(a) Alt Relevant Questions of Constitutional Power or Right 

An inquiry into all relevant questions of constitutional power or 
right requires judicial review to determine the constitutionality of the 
statute under which commissions operate. Here the courts apply broad 
constitutional limitations, such as, the separation of powers doctrine, and 
its corollary, the none-delegability of powers to administrative agencies1 

and in broad language define their functions in relation to the legislative 
objectives to be attained. There is not space to enter into an extended 

fraud are conclusive and binding on the court. Court review is available if the (1) com
mission acts without or in excess of its jurisdiction, (2) if the award was secured by 
fraud, (3) if the facts do not support the award, ( 4) and to determine if there is substantial 
evidence to support the findings of fact. Carlton v. Henwood, 232 Mo. App. 165, 173, 115 
S. W. (2d) 172, 177 (1938); Burgstrand v. Crowe Coal Co., 336 Mo. 119, 77 S. W. (2d) 
97, 100 (1934); N. D. COMP. LAWS ANN. (Supp. 1925) § 396a17; Crandal] v. North D. 
Work. Comp. Bureau, 53 N. D. 636, 641, 207 N. W. 551 , 552 ( 1926); N. Y. CITY HOME 
RULE LAW § 23; Matter of Heitz v. Ruppert , 218 N . Y. 148, 112 N. E. 750 (1916); Helr
frick v. Dahlstrom Metallic Door Co., 256 N. Y. 199, 176 N. E. 141 (1931), aff'd, 284 
U. S. 594 (1932); W1s. STAT. (1937) § 102.23; Borgnis v. Falk, 147 Wis. 327, 339, 360, 
133 N. W. 209, 212, 219 (1911); General A. F. L. Assur. Corp., Ltd. v. Industrial Comm., 
223 Wis. 635, 644 , 271 N. W. 385, 389 (1937); ARIZ. REV. CooEJ ANN. (Struckmeyer, 1928) 
§ 1452; Blankenship v. Industrial Comm., 34 Ariz. 2, 7, 267 Pac. 203, 205 (1928); Johnson 
v. Stewart, 37 Ariz. 250, 293 Pac. 20 (1930); CALIF. LABOR CooE (Deering, 1937) § 5950; 
Ethel D. Co. v. Industrial Accident Comm. , 219 Cal. 699, 705, 28 P . (2d) 919, 922 (1934); 
Nielson v. Industrial Accident Comm., 220 Cal. 118, 122 , 29 P. (2d) 852, 853 (1934); 
IDAHO CODE ANN. (1932) § 1408; Jenkins v. Boise P ayette Lumber Co., 49 Idaho 24, 30, 
287 Pac. 202, 204 (1930); In re Larson, 48 Idaho 136, 144, 145, 279 Pac. 1087, 1089, 1090 
(1929) ; W. VA. CODE ANN. (Michie & Sublett, 1937) § 2545; Anderson v. Commissioner, 
113 W. Va. 742, 169 S. E . 386 (1933). Dono , ADMINISTRATION OF WORKMAN'S COMPENSA
TION (1936) 338, 358-371 estimates that over half of the states make findings of fact final. 
Cf. Haines, Judicial Review of the Findings and Awards of Industrial Accident dommis
sions in ESSAYS ON THE LAW AND PRACTICE OF GOVERNMENTAL ADMINISTRATION (1935) 131. 
Montana, Nebraska, New Hampshire, New Jersey, Tennessee, Washington , etc., permit re
trial on the law and the facts. 
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discussion of this topic. It would embrace the whole body of rules and 
doctrines of American constitutional law and their application. 

Constitutional principles challenge legislative declarations which make 
findings of facts conclusive upon courts. The syllogistic application of 
the separation of powers doctrine and the due process clause to the 
orders of public utility commissions demands that courts exercise their 
"own independent judgment as to both law and fact in confiscation 
cases.m5 This pragmatic philosophy of the court is based on the fear 
of politically-minded and incompetent agencies exercising the power 
conclusively to find the facts which in many cases determines the con
troversy with finality. 76 

The pivotal judicial inquiries in public utility regulation, applicable 
to review of all administrative decisions are the opinions and conclusions 
derived by commissions from facts. 77 Thus the valuation of property 
which will yield a fair return is dependent on technical and expert factual 
determinations susceptible of different conclusions by courts and agencies. 

76Ohio Valley Water Co . v. Ben Avon Borough, 253 U. S. 287, 289 (1920) The Ben Avon 
case has excited a storm of comment. DICKINSON, op. cit. supra note 6, at 195 et seq.; Al
bertson , Judicial Review of Administrative Action by the Federal Supreme Court (1927) 35 
HARv. L. R EV. 127; Brown, Functions of Court:. and Commissions in Public Utility Rate 
Regulation (1924) 38 HARV. L. REV. 141 ; Curtis, Judicial Review of Commission Rate 
Regulation-The Ohio Valley Case (1921) 34 HARv. L. REV. 862; Freund, The Right to a 

Judicial R eview in Rate Controversies ( 1921) 2 7 W. VA. L . Q. 207; Hardman, Judicial Re
view as a R equirement of Due Process in Rate Regulation (1921) 30 YALE L. J. 681; 
Isaacs, Judicial Review of Administrative Findings (1921) 30 YALE L. J . 781; Landis, 

Administrative Policies and the Courts (1938) 47 YALE L . J. 519. Cf. Guthrie, Public 
Service Commissions (1928) 14 A. B . A. J . 359; Weil, Administrative Finality (1925) 38 
HARV. L . REV. 447; Buchanan, The Old Valley Water Company Case and the Valuation of 
Railroads (1930) 40 HARV. L. REV . 1033. 

7cSt. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 52 (1936) , Mr. Chief Justice 
Hughes: "The power of administrative bodies to make findings of fact which may be 

treated as conclusive, if there is evidence both ways, is a power of enormous consequence. 
An unscrupulous administrator might be tempted to say, let me find the facts for the 
people of my country and I care little who lays down the general principles." See Report 
of Special Cpmmittee on Administrative Law (1936) 61 A.B .A. REP . 720, 739-740, 764-765. 

77"The dispute usually does not turn upon the truth or falsity of the facts established 
l>y the commission, but upon the truth or falsity of its conclusions, i.e., the completeness of 
the facts to serve as a basis of judgment, or their interpretation and effect." FREUND, 
HISTORICAL SURVEY IN GROWTH OF AMERICAN ADMINISTRATIVE LAW (1923) 32. Hart, The 
President and Federal Administration in ESSAYS ON GOVERNMENTAL ADMINISTRATION (1935) 
4 7, 35: "Facts themselves are not objectively discoverable entities, but variables which are 
dependent upon the interpretation of complex and only partially available data." 
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The administrative function in applying the legislative standard of "just 
and reasonable rates" inyolves the exercise of administrative discretion 
which "express(es) an intuition of experience which outruns analysis 
and sums up many unnamed and tangled impressions-impressions which 
may be beneath consciousness without losing their worth.ms Courts 
acknowledge their deference to the informed and expert judgment of 
commissions; they require a reasonable exercise of administrative dis
cretion.79 But the test of reasonableness in rate regulatio11 prompted 
the courts to examine jhe valuation methods of commissions; this judi
cial inquiry ultimately produced the nebulous valuation formula of Smyth 
v. Ames.so The impractical operation of this judicial formula has re
sulted in a duplication of time spent in fact-finding and a delayed deter
mination of the controversy with expensive litigation costs. Practical 
considerations would appear to limit federal judicial inquiry over state 
public utility orders, not to "the method and reasoning adopted by the 
regulating agency ... but whether the action of officials in the totality 
of its consequences is consistent with the enjoyment of a revenue some
thing higher than the line of confiscation,"s1 and provided that a fair 
and open hearing be afforded. In all probability this approach will be 
extended to confiscation cases arising from federal agencies. 

'"Mr. Justice Holmes dissenting in Chicago, Burlington & Quincy Ry. v. Babcock, 204 
U.S. 585, 598 (1907). Pound, The Administrative Appl,ication, of L egal Standards (1919) 
44 A. B. A. REP. 445. In re Roderick, 3 F. C. C. 616, 623 (1937), former Commissioner 
Stewart made an excellent analysis of the administrative process of the Federal Com
munications Commission in a dissenting opinion: "The determination of need (in the 
application of the standard of public interest, convenience or necessity in radio broad
casting) is a subjective process. There is no yardstick which can be applied against any 
given set of statistics with the invariable result that the need for another broadcast station 
is or is not demonstrated . The best the Commission can do is to receive such testimony 
as is offered and announces its opinion as to the need. The opinion may be dignified by 
calling it a conclusion or a finding of fact, but nevertheless it remains, an opinion , a kind 
of enlightened and informed guess." 

"'Illinois Central R.R . v. Interstate C. C. , 206 U. S. 441 , 454 (1904). Sigler, supra note 
34, at 305, 319. 

80169 U. S. 464, 546-547 (1898). Cf. dissenting opinion of Mr. Justice Brandeis in Mis
souri ex rel. Southwestern Bell Telephone Co. v. Public S. C., 262 U. S. 276, 289, 291, 292 
(1923); Beutel , Valuation as a Requirement of Due Process of Law in Rate Cases (1930) 
43 HARV, L. REV . 1249. 

81Railroad Commission of Cal. v. Pacific Gas. & Elec . Co ., 302 U. S. 388, 394 (1938) ; 
United Gas Public Service Co. v . Texas, 303 U. S. 123 (1938); Barnes, Federal Courts and 
State Regulation of Utility Rates (1934) 43 YALE L. J. 417. 
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The constitutional fact doctrine of Crowell v. Benson,82 which requires 
a trial de nova on the jurisdictional facts, enables courts to assume juris
diction over administrative findings. The philosophy of this decision is 
premised on the fear that the multiplication of administrative agencies 
challenges "the appropriate maintenance of the federal judicial power."83 

This doctrine emphasizes the security of the judicial over the administra
tive process where private rights are affected, but apparently will not 
be extended to matters of public concern involving the exercise of legis
lative and executive functions. 84 

Crowell v. Benson arose from a compensation proceeding under the 
Federal Longshoremen's Act.84

" It is unlikely that this doctrine will be 
followed in the state courts. The demand for efficiency in the adminis
tration of workmen's compensation acts, the need for an inexpensive 
method of supervision, and the fear that a very heavy burden of litiga
tion will be imposed on the judicial system, will influence state courts 
generally to limit review to questions of law and to deny retrial of the 
facts. 85 

Judicial examination into all questions of constitutional right indicates 
that courts will retain general supervision over the administrative pro
cess and protect private rights. 

( b) Scope of Statutory Authority 

The cases frequently assert that judicial inquiry extends to whether 
administrative agencies are acting within the scope of their statutory 
authority-the jurisdictional or ultra-vires theory of the common law. 
But it is difficult to determine whether courts , in defining the limits of 

82285 U. S. 22, 57 (1932). Dickinson, loc. cit. supra note 26; Black, supra note 26, at 
355; Landis, lac. cit. supra note 75; Rosenberry, lac. cit. supra note 43. 

83Crowell v. Benson, 285 U. S. 22, 57 (1932). Address of Mr. Chief Justice Hughes be
fore the American Law Institute : "I notice that there is a tendency, in the desire to 
emphasize the importance of obtaining flexibility and expertness in particular classes of 
work, to depreciate the works of the courts and by comparison to exalt administrative 
boards and commissions. Such efforts are shortsighted and not in the suitable development 
of administrative agencies. It must be remembered that to the courts the community still 
1coks for the standards of judicial conduct." (1938) 24 A. B. A. J. 431, 432. Cf. Willis, 
Three Approaches to Administrative Law (1935) 1 TORONTO L . J. 53. 

"'Shields v. Utah Idaho Central R . R ., 305 U. S. 177 (1938). 
"'"44 STAT. 1424 (1927), 33 u. s. C. § 901 (1934). 
85See cases cited supra note 74; Report of the Com,mittee in Administrative Agencies and 

Tribunals, op. cit. supra note 33 , at 114 et seq. 
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an agency's authority, are construing broad grants of delegated power 
or are evolving general rules of law for the guidance of the agency.86 

Courts generally acknowledge their deference to administrative con
structions of statutes by agencies, but constitutional custom has lodged 
this power of final interpretation in the courts.87 

This interpretive power may be attributed to several factors. Courts 
have always acted as arbiters between the executive and legislative 
branches of government. The multiplication of administrativ~ agencies 
with overlapping jurisdictions suggests that the judicial function will be 
extended to outline the limits of conflicting administrative authorities.88 

"In addition to the almost universal insistence upon a disinterested 
interpreter of statutes, there is a deep-seated demand for a check upon 
what is conceived to be the zeal, or the specialized nature of the task of 
administrative officers and agencies."89 The administrative function "is 
to get something done, not to adjudicate controversies nor to mark out 
and delimit rights .... "90 An agency in its technical and specialized field 
may overlook the broad purposes of its objectives. The judicial process 
has for its scope the entire field of legal relations; thus, it is in a better 

"'Albertson, loc. cit. supra note 75. 
07United States v .. Chicago North Shore & M . R.R., 288 U.S. 1, 13 (1933); United States 

v. Missouri Pacific Ry., 278 U . S. 269, 280 (1929 ); Notes (1929) 73 L. ed. 322; CARDOZO, 
NATURE OF THE JUDICIAL PROCESS (1921) 135; Grimm, Administrative Determinations 
(1919) 3 ST. Lours L. REV. 140, 147. 

88For example, the Federal Trade Commission has jurisdiction over false and misleading 
advertising. The Federal Communications Commission may scrutinize the program service 
of a broadcasting station to determine whether the latter is operating in the public interest. 
See KFKB Broadcasting Ass'n. v. Federal Radio Commission, 47 F . (2d) 670 (App. D. C. 
1931), and Trinity Methodist Church South v. Federal Radio Commission, 62 F . (2d) 850 
(App. D. C. 1932), cert. denied, 288 U. S. 599 (1939). But in Re Brooklyn Cases, 4 F . 
C. C. 521, 533 (1937), one of the grounds on which the Commission refused to grant a 
renewal of license was "that a considerable number of commercial medical programs were 
carried which advertised various tonics, proprietary medicines, liniments, etc." The United 
States Court of Appeals for the District of Columbia in an unreported decision in October 
1938 sent the case back because of insufficient findings of fact. Unquestionably this issue 
will be before the court in the near future. In addition there may be a conflict among the 
above two agencies and the Pure Food and Drug Administration. 

88McFARLAND, op. cit. supra note 17, at 18; LASKI, LIBERTY IN THE MODERN STATE (1930) 
35: "In Anglo-Saxon communities it has been regarded as elementary that the interpreta
tion of law should be entrusted to an independent body-the judges-who can arbitrate 
impartially between government and citizens. That view I take to be of the first impor
tance to freedom." 

"°DICKINSON, op. cit. supra note 6, at 235. 
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position to delimit the scope and nature of the administrative agency.91 

The Supreme Court has generally sustained the Interstate Commerce 
Commission's interpretation of its statutory authority and recognized 
its dominance in the sphere of transportation problems. This may be 
attributed to a clear and continuous legislative policy in the delegation 
of discretionary authority to the Commission, an established and im
partial procedure modeled from the judicial process, and a public con
fidence in the tribunal.92 The Federal Trade Commission, on the other 
hand, has been restricted in its interpretation of legislation. Congress 
failed to supplement the Commission's unlimited standard of "unfair 
methods of competition" with a concrete legislative policy. The moral 
context of "unfair competition" suggests judicial interpretation.93 In 
addition, the Commission's early procedure-the combination of prose
cutor and judge and failure to publish findings-resulted in a public 
distrust of its process.94 Similarly Congress in establishing a regulatory 
body to control radio communications was necessarily compelled to en
trust the Federal Radio Com.mission with a broad delegation of power. 
Radio broadcasting was a new phenomenon; Congress evidently desired 
the Commission to formulate policies to define the standard of "public 
interest, convenience and n_ecessity". The appellate court gave the Com-

fllE .g. Federal T. C. v . Raladam, 283 U. S. 643, 649 (1931); Federal Trade Commission 
v . Klesner, 280 U . S. 19, 27, 28 (1929); Southern Pacific Co. v. Interstate C. C., 219 U.S. 
433, 499 (1910); Pottsville Broadcasting Co. v. Federal C. C., 98 F. (2d) 288 (App. 
D. C. 1938); Heitmeyer v. Federal C. C., 95 F. (2d) 91, 92 (App. D. C. 1937). 

"'SHARFMAN, op. cit . supra note 63, at 423, 424; Tollefson, Judicial Review of the Deci
sions of the Interstate Commerce Commission (1937) 5 GEO. WASH. L . REV. S03; Tollefson, 
Judicial Review of the Decisions of the Interstate Commerce Commission (1927) 11 MINN. 
L. REv. 387, 414, 504, 529-S31; Mr. Chief Justice Hughes, supra note 83, at 432: "Admin
istrative agencies 'informed by experience,' and which have shown their capacity for dealing 
expertly with intricate problems, as for example, in the case of the Interstate Commerce 
Commission have won a very high degree of public respect." 

0 3Federal T. C. v. Curtis Publishing Co., 260 U. S. S68, 579, S80 (1923); Federal T. C. 
v. Gratz, 2S3 U. S. 421, 427 (1920); McFARLAND, op. cit. supra note 17, at 181. Hankin, 
Conclusiveness of the Federal Trade Commission's Findings as to Facts (1925) 23 MrCH. 
L. REV. 233; cf. Federal T. C. v. Keppel & Bro., 291 U. S. 304 (1934). 

°'HENDERSON, op. cit . supra note 7, c. II, III. Frankfurter, Summation of Cincinnati 
Conference on Administrative Law (1938) 24 A. B. A. J. 282, 285: "Let me take another 
instance from one of the greatest judges of this time, Judge Hough of the Second Circuit 
Court of Appeals. He said in effect: "When I have before me a case on review from 
the Interstate Commerce Commission, almost instinctively I want to sustain their order, 
when I have before me a case to review of the Federal Trade Commission, almost instinc
tively I want to reverse it." 
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m1ss1on a wide latitude in the early administration of communications 
and exercised restricted judicial supervision; 95 but the failure of the 
Commission to crystallize policies, dissension among commissioners, hap
hazard and inaccurate findings of fact, with a resultant lack of public 
respect for the agency-all have contributed to a closer judicial scrutiny.96 

Examination into the scope of an agency's authority would appear 
to embrace the entire process of judicial review. It is not always pos
sible to determine whether courts in ·marking out the boundaries of 
administrative powers are evolving general rules of law or examining 
the reasonableness and sufficiency of the evidence to support an order. 

( c) Questions of Law 

The enactment of statutes which make findings of fact conclusive 
requires courts to draw a sharp distinction between findings of fact 
and conclusions of law. The line of demarcation between law and fact 
becomes obscure particularly in application to broad legislative stan
dards.97 The courts have suggested various formulas; thus, the evi
dentiary, basic, or primary facts will not be disturbed, but the ultimate 
conclusion, in terms of the statutory criterion, "is a question of law or 
at least a determination of a mixed question of law and fact . . . and 
on such review the court may substitute its own judgment for that 

00The United States Court of Appeals for the District of Columbia has exclusive juris
diction on appeals from orders and decisions of the Federal Radio Commission; now the 
Federal Communications Commission under § 402 of the Communications Act of 1934, 
su.pra note 69. Technical Radio Laboratory v. Federal Radio Commission, 36 F. (2d) 
111, 114 (App. D . C. 1929): "This court should sustain the Commission's findings of fact 
unless they are shown by the evidence to be manifestly against the evidence." Ansley v. 

Federal Radio Commission, 46 F. (2d) 600, 601 (App. D . C. 1931). 
00Letter of President Roosevelt to Senator Wheeler and Representative Lea dated January 

24, 1939: "I am thoroughly dissatisfied with the present legal framework and administra
tive machinery of the (Federal Communications) Commission." See Heitmeyer v. Federal 
C. C., 95 F . (2d) 91 (App. D. C. 1937); Saginaw Broadcasting Co. v. Federal C. C. , 96 

~ F. (2d) 554 (App. D. C. 1938); Sanders Brothers Radio v. Federal C. C., 106 F . (2d) 
321 (1939); Pottsville Broadcasting Co. v. Federal C. C., 105 F. (2d) 36 (App. D. C. 
1939) , cert. granted, 308 U.S. 535 (1939). 

'J/ "'DICKINSON, op. cit. supra note 6, at 55: "Matters of law grow downward into roots 
if of fact and matters of fact reach upward without a break into matters of law. The knife 
, of policy alone effects an artificial cleavage at the point where the courts choose to draw 
~ the line between public interest and private right." Tennant, supra note 13, at 509; 

Hyneman, Administrative Adjudication: An Analysis (1936) 51 PoL. Ser. Q. 383, 516, 517. 
;, In Marley v . Johnson, 215 Iowa 151, 244 N. W. 833 (1932) the court comments on the 

difficulty of distinguishing between law and fact. 
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of the board."98 But in the dispensation of governmental bounties and 
privileges, questions of law and mixed questions of law and fact are 
conclusively determined by the agency.99 There is a judicial tendency 
to evolve legal rules from facts not in dispute.100 

Similarly the reasonableness and sufficiency of evidence to support 
findings of fact is always a question of law and a proper subject for 
judicial inquiry. "We agree that the statute, in providing that the 
findings of the Board as to the facts, if supported by evidence, shall 
be conclusive means supported by substantial evidence .... Substantial 
evidence is more than a mere scintilla. It means such relevant evidence 
as a reasonable mind might accept as adequate to support a conclu
sion."101 Courts thus apply the rule governing judicial control of jury 

""Bogardus v. Commissioner of Internal Revenue, 302 U. S. 34, 38, 39 (1938); Helvering 
v. Tex-Penn. Oil Co., 300 U. S. 481, 491 (1937); Saginaw Broadcasting Co. v. Federal 
C. C., 96 F. (2d) 554 (App. D. C. 1938); Baltimore & 0. R.R. v. United States, 22 F. 
Supp. 533 (N. D. N. Y. 1937); United States v . Idaho, 298 U. S. 105, 109 (1936): "For 
whether certain trackage is a 'spur' is a mixed question of fact and law left by Congress 
tc, the decision of a court, not to .the final determination of either the federal or state 
commission." Rosenberry, supra note 43, at 280: "In Wisconsin, we have a rule of thumb 
which answers all practical purposes in this field. We say if the conclusion to be reached 
is one to be deduced by a process of reasoning from antecedent facts, it is a finding of 
fact. If, however, the required conclusion cannot be reached except by applying to tbe 
fact situation a rule of law or legal concept, then the result is a conclusion of law." 

••E.g., Bates & Guild Co. v. Payne, 194 U. S. 106 (1904); School of Magnetic Healing 
v. McAnulty, 187 U.S. 94 (1902). Cf. Tollefson, Administrative Finality (1930) 29 Mrcn. 
L. REV. 839, 843. 

100Dismuke v. United States, 297 U. S. 167, 163 (1936); Arrow-Hart & Hegeman Electric 
Co. v. Federal T. C., 291 U. S. 587, 595 (1934); Great Northern Ry. v. Merchants Elevator 
Co., 259 U. S. 285 (1922); Erwin v. The Industrial Commission, 364 Ill. 56, 64, 4 N. E. 
(2d) 22, 26 (1936); Cotton v. Henwood, 232 Mo. App. 165, 170, 115 S. W. (2d) 172, 
178 (1938); Ross v. Industrial Accident Board, 106 Mont. 486, 494, 80 P. (2d) 363, 364 
(1938). 

101Consolidated Edison Co. v. National L. R. B., 305 U. S. 197 (1938); Federal Radio 
Commission v. Nelson Brothers Bond & Mortgage Co., 289 U. S. 266, 275, 277 (1933); 
Manufacturing Ry. v. United States, 246 U. S. 457 (1917); San Diego Land & Town Co. 
v. Jasper, 189 U. S. 439 (1903); Appalachian Electric Power Co. v. National L. R. B., 
93 F. 985, 989 (C. C. A. 4th, 1938); Blakenship v. Industrial Commission, 34 Ariz. 2, 7, 
267 Pac. 203, 205 (1928); International Sales Co. v. Industrial Commission, 365 Ill. 436, 
440, 6 N. E. (2d) 861, 863 (1937); Dube's Case, 226 Mass. 591, . 116 N. E. 234 (1917); 
Rawling v. Chicago B. & 0. R.R., 109 Neb. 167, 173, 190 N. W. 569, 571 (1922); Carroll 
v. Knickerbocker Ice Co., 218 N. Y. 435, 113 N. E. 507 (1916). In New York the statute 
provides that an administrative determination has the weight of a jury verdict, supra note 
33. Cf. Haines, supra note 74, at 152; Gordon, Administrative Tribunals and the C.ourts 
(1933) 49 L. Q. REV. 94, 420, 423. 
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verdicts; they apply a general test of reasonableness to administrative 
action and demand a reasonable exercise of discretion having a logical 
relationship to the facts. 102 A recent development in this connection 
has been the tendency of the courts to leave the determination of facts, 
so far as they involve matters of policy, to administrative tribunals 
"appointed by law and informed by experience" in particular fields. 103 

Judicial examination into the facts obviously demands that decisions 
be supported by adequate findings of fact; the latter must be based 
on the best available and trustworthy evidence.104 

Legal rules emerge from the facts as a result of the interpretive func
tions of the courts. Collateral issues such as the responsibility of a 
witness to testify and questions of law involved in the main issue to be 
determined are suitable for judicial determination.105 In addition, the 
demand for uniformity in the application of discretionary standards and 
the desire to evolve controlling principles to guide the agency develop 
legal rules.106 

(d) Adequacy of Process 

The failure of English administrative agencies to conform to the tra
ditional fairness of the courts provoked the first criticism of the admin
istrative process.107 In the United States, the due process clause operates 

1..,-J'isi v. Tod, 264 U. S. 131, 132 (1924); Tri-State Broadcasting Co. v. Federal C. C., 
96 F. (2d) 564 (App. D. C. 1938) ; DICKINSON, op. cit. supra. note 6, at 143-144; Levitt, 
Judicial Review of Executive Acts, (1925) 23 MICH. L. REV. 588, 600. 

109Federal T. C. v. Algona Lumber Co., 291 U. S. 67, 73 (1934); Illinois Central R .R. v. 
Interstate C. C., 206 U. S. 441, 454 (1907); Steenerson v. Great No. Ry ., 69 Minn. 353, 
72 N. W. 713 (1897); Furstenberg v. Omaha & C. B. St. Ry., 132 Neb. 562, 569, 272 
N. W. 756, 760 (1937); Hanft, Utilities Commissions a.s Expert Courts (1936) 15 N. C. 
L. REV. 12. 

1°'STEPHENS, ADMINISTRATIVE TRIBUNALS AND THE RULES OF EVIDENCE (1933); Stephan, 
The Extent to Which Fact-Fmding Boa.rds Should Be Bound by Rules of Evidence (1938) 
24 A. B. A. J. 630. 

",.Federal R. C. v. Nelson Brothers Bond & Mortgage Co., 289 U. S. 266 (1933); Tuton 
v. United States, 270 U. S. 568 (1926); Interstate v. Brimson, 154 U. S. 447 (1894). 

106Pottsville Broadcasting Co. v. Federal C. C., 98 F. (2d) 288 (App. D. C. 1938): "The 
Commission bas not given any indication of the adoption of a fixed and definite policy 
... but the policy should be applied with sub6tantial uniformity .... " DICKINSON, op. 
cit. supra note 6, at 124: "If we are to have a regime of law the legal rule applied to a 
given case must be one that shall fit into a whole body of other rules which, taken to
gether, make up a harmonious and consistent system." 

""Local Government Board v. Arlidge, [1915] A. C. 120 and The Board of Education v. 
Rice, [1911] A. C. 179; HEWART, THE NEw DESPOTISM (1929); Dicey, The Development 
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as a limitation on administrative action. It requires a fair and open hear
ing with full opportunity afforded litigants to know the claims of op
posing parties and meet them, for: 

"There is no hearing when the party does not know what evidence is offered 
or considered, and is not given an opportunity to test, explain, or refute . . . . 
all parties must be fully apprised of the evidence submitted or to be considered, 
and must be given an opportunity to cross-examine witnesses, to inspect docu
ments, and to offe r evidence in explanation or rebuttal."108 

Adequacy of process and regularity of proceedings are but an aspect 
of this problem. Courts demand that administrative action be neither 
arbitrary nor capricious and that the "substance and not the shadow 
determines the validity of the exercise of the power."109 This is a flexible 
mode for judicial control over administrative proceedings ; it tends to 
mould the administrative process to the judicial procedural requirements 
of notice and hearing. 

But due process is not necessarily judicial process. In the state courts, 
the exercise of the police power frequently demands the summary abate
ment of nuisances by ex parte determinations. The Supreme Court has 
sustained administrative action imposing pecuniary penalties for viola
tions of customs and immigration regulations without notice and hear
ing.110 Summary procedure in the collection of taxes has likewise been 
sustained.m In the regulation of business affected with a public interest, 
where the statute authorizes the agency to establish adjective procedure, 
notice and hearing usually precede the final determination of the com
mission. This may be attributed to the large financial interests at stake. 
In addition, far-reaching social and economic issues may be involved and 

of Administrative Law in England (1915) 31 L. Q. REv. 148; cf . R OBSON, op. cit. supra 
note 3, at 140-150; R E.PORT OF THE COMMITTEE ON MINISTER'S POWERS (London, 1932) 76. 

l(JST he M organ Cases, 298 U. S. 468 (1936), 304 U. S. 1 (1938) ; Tisi v. Tod, 264 U.S. 
131, 134 (1924); Interstate Commerce Comm. v. Louisville & Nashville R .R. , 227 U. S. 
88, 93 (19 13); Saltzman v. Stromberg-Carlson Telephone M fg. Co., 46 F . (2d) 612 (App. 
D . C. 193 1); Oppenheimer, The Supreme Court and Administrative Law (193 7) 37 CoL. 
L . REV. 1, 34, 35 . Clarksburg-Columbus Short Route Bridge Co. v . Woodring, 89 F. (2d) 
788, 790 (App. D . C. 193 7) ; cf. Note, N ecessit y of Notice and Hearing (193 1) 80 U. OF 

PA. L . R EV. 96 . 
109Interstate v. Union Pacific R . R ., 222 U. S. 541 , 547 (191 2); Morgan Cases, 298 U. S. 

468 (1936), 304 U.S. 1 (1938), cited supra note 108. 
110Lloyd Sabaudo Societa Anonima Per Azioni v. Elting, 287 U. S. 329 (1932); Oceanic 

Steam Navigation Co. v. Stranahan, 214 U. S. 320 (1908). 
= n en ex dem. Murray v . Hoboken Land & Improvement Co ., 18 How. 272 (U. S. 1855) .. 
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must be balanced against private interests before a final determination 
can be attained. On constitutional issues of fact, judicial hearing super
sedes administrative hearing.112 

Variations in the scope of judicial review over adequacy of the process 
may be attributed to factors of policy and expediency-balancing the 
desire of governmental efficiency against the safeguards of notice and 
hearing in their relation to private rights. 

(e) Review of Regulations 

The attempt to immunize departmental regulations from judicial re
view was severely criticized in England. It resulted in the enactment of 
statutory appeals in some instances to review administrative legisla
tion.113 In the United States, agencies exercise rule-making powers, but 
for the most part they have been limited to adjective procedure. Co~
missions appear reluctant to implement the substantive provisions of 
statutes with regulations.114 No satisfactory procedure is available for 
the review of administrative legislation before it becomes operative.115 

Judicial review over substantive regulations suggests two inquiries: Has 
the legislature the power to delegate the authority conferred, and does the 
delegated legislation bear a reasonable relationship to the purposes of 
the law? Administrative legislation which is contrary to the policy of the 
statute or beyond the scope of the delegated legislation will be declared 
void.116 In a recent opinion the Supreme Court placed the exercise of 

112St. Joseph Stockyards Co. v. United States, 298 U. S. 38 (1936); Crowell v. Benson, 
285 u. s. 22 (1932). 

wHEWART, op. cit. supra note 107; PORT, op. cit. supra note 25, at 120, c. iv, Legislation 
by Administrative Bodies; REPORT OF THE COM:MITTEE ON MINISTER'S PowERs (London, 
1932) 108, 135 n. Cf. Jennings, The Courts and Administrative Law (1936) 49 HARV. 1 
REv. 426. Willis, supra note 83, at 49. 

u•Report of the Special Committee on Administrative Law (1937) 62 A. B. A. REP. 789, 
812; BLACHLEY AND OATMAN, op. cit. supra note 37, c. II and III. In Heitmeyer v. 
Federal C. C., 95 F . (2d) 91 (App. D. C. 1937), Mr. Justice Miller suggested that "The 
public is entitled to have the statute implemented by a regulation setting out clearly and 
concisely just what the Commission regards as a minimum standard of financial ability." 

116Black, Is the Test of Reasonableness of an Administrative Determination Subjective 
or Objective? (1935) 12 N. Y. U. L. Q. REV. 601. Cf. Alpert, lo-c. cit. supra note 37. 

11°Campbell v. Galeno Chemical Co., 281 U. S. 599, 609 (1930); Lynch v. Tilden 
Produce Co., 265 U. S. 315, 321, 322 (1924); International Ry . v. Davidson, 257 U. S. 
506, 514 (1922); Waite v . Macy, 246 U. S. 606, 609, 610 (1918); cf. Manhattan General 
Equipment Co. v. Commissioner, 297 U. S. 129, 134, 135 (1936); Miller v. United States, 
294 U. S. 435, 440 (1935); Fawcus Machinery Co. v. United States, 282 U. S. 375, 378, 
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delegated power for legislative purposes by an administrative agency in 
the same category as the direct exercise of power by the legislature itself. 
It applied the classic rules and presumptions as to constitutionality of 
statutes to administrative legislation.117 

The suggestion that administrative agencies implement their standards 
with substantive regulations appears sound.118 Legislatures must neces
sarily confer on commissions broad grants of delegated authority in 
order that the latter offer a practical solution in the application of 
standards to a myriad of diverse cases. But broad and indefinite legis
lative grants should be circumscribed by self-imposed administrative 
limitations which define the content of substantive provisions. Thus, the 
administrative interpretation by the Federal Communications Com
mission of the standard of "public interests, convenience and necessity" 
is so vague and uncertain that the administrative function carries within 
the germ of personal and arbitrary action.119 It is untrammeled discre
tion, dictated by vagrant policy and expediency, and lacking in self
imposed restraints that have aroused critical comment.120 Obviously a 
certain amount of flexibility must be maintained in the formulation of 
policies and in the enactment of regulations. This flexibility will vary 
with the function exercised, but certainty is as necessary in the adminis
trative process as in the judicial process. 

379 ( 193 1); United States v. Grimaud , 22 0 U . S. 506, 519 (1911 ) ; Co:MMER, LEGISLATIVE 
FUNCTIONS OF NATIONAL ADMINISTRATIVE AUTHORlTIES (1927) 134-136. 

117P acific States Box & Basket Co. v. White, 296 U. S. 176, 186 (1936) . 
n•H ar t , Th e Exercise of Rule-Making Power in REPORT OF PRESIDENT'S COMMITTEE ON 

AiDMINISTRATIVE M ANAGEMENT ( 193 7) 311; R eport of Special Committee on Administrative 
Law (193 7) 62 A. B. A. REP. 789, 807. 

119Compare R e Missouri Broadcasting Corp. , 3 F . C. C. 349 (1936) with R e American 
Broadcasting Company, 3 F . C. C. 497 ( 1936) and see the dissenting opinion of Com
missioner Stewart at 504. Compare R e Western Broadcast Company, 3 F . C. C. 179 
(1936), with R e T ravelers Broadcasting Company (Docket N o. 4692, decided November 1, 
1938), and see dissenting opinion of Commissioner Craven. Pottsville Broadcasting Co . v. 
Federal C. C., 98 F. (2d) 288 (App. D . C. 1938); Pittsvelle Broadcasting Co. v. Federal 
C. C., 105 F. (2d) 36 (App . D . C. 1939) , cert. granted, 308 U. S. 535 (1939). 

120Judicial review is often defined in terms of rule versus discretion : Bikle, Administra
tive Discretion (1933) 2 GEO. WASH. L . R EV. 1 ; Cooper, Adm inistrative Justice and the 
Rule of Discretion ( 1938) 47 Y ALE L . J . 577; Davison, loc. cit. supra note 5; Dickinson, 
Judicial Control .of Official Discretion ( 1938) 22 AM. P oL. Ser . REV. 275; Freund, Substi
tu tion of R ule for Discretion in Public Law ( 1915 ) 9 AM. P oL. Ser. R EV. 666; Gordon, 
supra n ote 101, at 420 ; H yneman, supra note 97 , at 516 ; Laski , The Growth of Admin
istrative Discretion ( 1923) 1 P u B. ADMIN. 92; Rosenberry, The Supremacy of Law: Law 
vs. Discretion (1938) 23 M ARQ. L . REV. 1; Sigler. supra note 34, at 261. 
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V 

In the light of the foregoing analysis, what suggestions may be ad
vanced? In an era of rapid social and economic transition, where funda
mental institutions of liberty and property are constantly being revital
ized by the new juristic forces of administrative law, "we must be wary 
against premature generalization and merely formal system.11121 It is 
apparent that court review over administrative action cannot be expressed 
in a uniform rule. 

Judicial supervision over administrative action represents the last phase 
of a process which originates in the legislative and executive functions 
of drafting statutes and selecting an appropriate personnel. 

A direct, simple, inexpensive method of appeal, such as, the New York 
statutory procedure of review, should be provided for in every instance. 
The extraordinary legal remedies are burdened with archaic and technical 
niceties which destroy their efficacy.122 

If the legislature has made an adequate investigation into the prob
lems of a given administrative field, it may be appropriate to provide by 
statute the extent of judicial review. Thus, sufficient experience has 
crystallized in the regulation of railroads, unfair trade practices, and 
radio broadcasting to permit particular definitions of the policies to be 
followed; thus, the statute may give some degree of finality to the facts. 
Perhaps the legislative policy should be to draft the statute in the first 
instance so as to leave open the extent of judicial review. In the newer 
fields of regulation such as labor relations and wages and hours, where 
legislative policies are groping and crudely empirical, the administrative 
agency should be given a wide latitude in formulating policies; and 
correspondingly, the courts should be left free to determine the extent 
of judicial review as the facts may require. 

Today, the emphasis has shifted to improving the administrative 
process and its personnel. The greatest need for proper administration 
is an efficient, trained, and capable personnel, exercising their functions 
with fairness and impartiality.123 The judicial characteristics of an 

121FRANKFURTER AND DAVISON, CASES ON ADMINISTRATIVE LAW (1935) Preface III. 
122See note 33 supra for the New York statutory method of review. Stason, supra note 

24, at 276. THE REPORT OF THE CoMMITIEE ON MINISTER'S POWERS (London, 1932) 98 
suggests a simplified procedure. 

123All commentators are in agreement on this point, e.g., FRANKFURTER, THE Puauc AND 
!Ts GOVERNMENT (1930) c. V; McFARLAND, op. cit . supra note 17, at 176-177; Bik!e, loc. 
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orderly procedure, an open and fair hearing, and publication of decisions 
~ill operate as a primary safeguard.124 

The establishment of additional administrative machinery has been 
advocated in many quarters. It has been suggested that the administra
tive and legislative activities of commissions be segregated, and intra
departmental reviewing boards or specialized courts exercising judicial 
functions be created.126 The proposal is meritorious but it does not 
answer our problem. Additional reviewing boards should be established 
where their presence is needed. In this connection it should be observed 
that many agencies lack the appropriate machinery to set up reviewing 
boards, and it will take some time before an effective procedure can 
become operative. 

The creation of one specialized reviewing court to review practically 
all administrative determinations has been advanced. The legislative 
court proposal with full review of the facts126 has been superseded by 
the plan which sets up the Court of Appeals for the District of Columbia 
as the sole reviewing court for practically all of the agencies. In connec
tion with this proposal, it should be remembered that the extent of judi
cial supervision has been fashioned from the self-imposed limitations of 
the Union Pacific rule.127 The proposal does not answer the question of 

cit. supra note 120; Dickinson, supra note 17, at 600; H yneman , supra note 97, at 516, 
535; Pound, supra note 3, at 160; Tennant, loc. cit. supra note 13. 

""Frankfurter, supra note 94, at 286: " Those who decide should record their judgments 
and give reasons for them which in itself will have a more fruitful psychological effect. 
You feel much more responsible-all of us do-if we have t o sit down and write out 
why we think what we think." 

120REPORT OF THE PRESIDENT'S COMM.ITTEE ON ADMINISTRATIVE MANAGE:MENT (1937) 41; 
Report of the Special Committee on Administrative Law ( 1937) 62 A. B. A. REP. 789,821; 
Hyneman, supra note 97, at 536; Hoyt , Shaping Judicial R eview of Administrative Tri
bunals (1937) 16 N. C. L . R EV. 1, 5, states that Wisconsin has an ambulatory board of 
rev:ew for administrative determinations. BLACHLEY AND OATMAN, op. cit. supra note 37, 
at 285 et seq.; Rosenberry , supra note 43, at 333. 

= Report of the Special Committee on Administrative Law (1936) 61 A. B. A. REP. 720, 
760; Cooper, The Proposed United States Administrative Court (1936) 35 MICH. L. REV. 
193, 565. 

127The Logan Bill, Hearings before Subcommittee of the Committee on the Judiciary on 
S. 3676, 75th Cong. 3d Sess. (1938). S. 915, practically a verbatim reproduction of S. 3676 
was approved by the House of Delegates of the American Bar Association. (1939) 25 
A. B. A. J. 97, 116. McGuire, A L it tle Practical Virtue Is to Be Preferred to Theory
Control of Administrative R esponsibility (1939) 7 GEO. WASH. L. REv. 304; cf. O'Reilly, 
Administrative Absolutism ( 1938) 7 FORDHAM L . REV. 310; Fuchs, Concepts and Policies 
in Anglo-American Administrative Law Theory (1938) 47 YALE L. J. 538; F~ller, Pros
pectus for the Further Study of Federal Administrative Law (1938) 47 YALE L. J. 647. 
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how to apply the Union Pacific rule to diversely functioning agencies. 
The approach suggested is a flexible doctrine of judicial review, the 

extent of which will vary from one agency to another dependent on the 
function exercised and the character of the individual and social interests 
involved, and will change with respect to a particular agency as the 
circumstances change. It will depend on factors: 

"such as the competency and fairness of the particular official or tribunal, the 
relative need for legal training or for specialized training in some other field in 
order that the issues may be properly decided, the importance of the rights 
involved considered in connection with whatever additional security may be 
afforded by the relatively cumbersome judicial process as compared with the 
more facile but sometime arbitrary administrative process, the public confidence 
in and respect for the particular agency, the importance in certain classes of 
confronting witnesses instead of reading a printed record, the presence or 
absence of opportunity for review by an appellate administrative body, the 
increased delay and expense resulting from appeals, the additional burden which 
review imposes upon courts, the importance of informality of procedure betore 
administrative tribunals, and the extent to which a full review by a court 
accustomed to strict legal procedure tends to cause undue formality at an admin
istrative hearing, the fact that responsibility is the great developer of men and 
that one whose findings are to be reviewed may tend to direct his primary efforts 
to preparing the record instead of to the proper settlement and decision of cases, 
the relative susceptibility of the particular tribunal and of courts to political or 
other ulterior influence."128 

The task before the courts in cooperation with the legislative and 
executive branches of government is the formulation of an evolutionary 
and flexible philosophy in order to achieve a proper division of f unc
tions between the judicial and administrative processes. This philosophy 
is postulated on two principles: that the ultimate objectives of democ
racy are the security and liberty of each citizen and that the essence of 
free government is the democratization and the self-restrained exercise 
of responsibility.129 In this rapidly changing era, it is imperative that 
responsibility be imposed on administrative agencies and that courts 
retain supervisory control over administrative action. As admi.nistrative 

128Davis, Judicial Review of Administrative Action in West Virginia (1938) 44 W. VA. 
L. Q. 270, 284. 

129LASKI, AUTHORITY IN THE MooER.o.-. STATE (1919) 91. Mr. Justice Brandeis in St. 
Joseph Stock Yards Co. v. United States, 298 U. S. 38, 92 (1936): "Responsibility is the 
great developer of men ." The oft-quoted statement by James Madison is classic on this 
point: "In framing a government which is to be administered by men over men, the 
great difficulty lies in this: You must first enable the government to control the governed 
and in the next place oblige it to control itself." 
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agencies acquire the habits of self-restraint, impartiality, and fairness, 
the courts will correspondingly lessen their supervision. But the presence 
of this restraining power of the judiciary, "aloof in the background, but 
none the less always in reserve, tends to stabilize and rationalize the 
... [administrative] judgment, to infuse it with the glow of principle, 
to hold the standard aloft and visible for those who must run the race 
and keep the faith.m3o The judicial process in conjunction with the 
administrative process will give continuity and suppleness of adaptation 
to the individual rights of security and liberty. The supremacy of the 
law will ultimately develop, "that there shall be opportunity to have 
some court decide whether an erroneous rule of law was applied; and 
whether the proceeding in which facts were adjudicated was conducted 
regularly.m31 

13()CARDozo, THE NATURE OF THE JUDICIAL PROCESS (1921) 93. 
,..,-Mr. Justice Brandeis in St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 84 

(1936); Mr. Justice Stone in United States v. Morgan, 307 U. S. 93, 191 (1939): " ... in 
construing a statute setting up an administrative agency and providing for judicial review 
of its action, court and agency are not to be regarded as wholly independent and unrelated 
instrumentalities of justice, each acting in the performance of its prescribed statutory duty 
without regard to the appropriate function of the other in securing the plainly indicated 
objects of the statute. Court and agency are the means adopted to attain the prescribed 
and, and so far as their duties are defined by the words of the statute, those words should 
be construed so as to attain that end through co-ordinated action." 
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THE SUPREME COURT OF THE UNITED STATES 
STATE TAXING POWER AND INTERSTATE COMMERCE 

THE limits on the power of the states to tax interstate motor carriers 
were again defined when the Supreme Court, in McCarroll v. Dixie 

Greyhound Lines, Inc.1 invalidated an Arkansas statute which levied a 
tax on gasoline in the tanks of motor carriers entering the state. Be
cause the measure of the tax bore no reasonable relationship to any fair 
compensation which a state may exact for the use of its highways, the 
statute was declared invalid as a burden on interstate commerce. 

The decision is in line with previous decisions of the Court which have 
held that while a state may, in the absence of congressional action, regu
late the use of its highways by interstate motor carriers,2 and exact a 
fair compensation for the use of the highways,3 it may not levy a tax 
on carriers passing through the state.4 That the exaction which the state 
may levy must be a fee and not a tax was forcefully emphasized in the 
principal case in the concurring opinion written by Mr. Justice Stone, 
in which three other Justices of the majority joined.5 It is not enough, 
said Mr. Justice Stone, "that the tax when collected is expended on the 
state's highways. It must appear on the face of the statute, or be demon
strable, that the tax as laid is measured by, or has some fair relationship 
to the use of the highways for which the charge is made."6 In other 
words, the state may exact a fee from interstate carriers , but it may not 
tax. Since the Arkansas statute levied a tax, and not a fee, it was in
validated. 

The concurring Justices refused to accept the suggestion in the dis
senting opinion that the complaining carriers could have so managed 

18 U. S. L . WEEK 299 (U. s. 1940). 
2H. P . Welch Co. v. New Hampshire, 306 U. S. 79 (1939); South Carolina Highway Dept. 

v. Barnwell Bros., 303 U. S. 177 (1938); Bradley v. Public Utilities Commission of Ohio, 
289 .U. S. 92 (1933); Clark v. Poor, 274 U.S. 554 (1927); Hess v. Pawloski, 274 U.S. 352 
(1927); Kane v. New Jersey, 242 U. S. 160 (1916). 

"Clark v. Paul Gray Inc., 306 U. S. 583 ( 1939 ) ; Morf v. Bingaman, 298 U. S. 407 
( 1936); Bingaman v. Golden Eagle Western Lines, 297 U. S. 626 (1936); Hendrick v. 
Maryland, 235 U. S. 610 (1914). 

'Ingels v. Morf, 300 U . S. 290 (1937). 
"Mr. Justice McReynolds wrote the opinion for the Court, but four of the five justices 

in the majority-the Chief Justice and Justices Stone, Roberts, and Reed-joined in a 
concurring opinion written by Justice Stone. 

•3 u. s. L. WEEK 299 , 300 (U. s. 1940) . 

1076 
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their gasoline reserves while passing through the state, that the tax paid 
would not have exceeded the amount which could have been validly 
exacted as a fee. This , the dissenting opinion held , the state could have 
required as a reasonable regulation of interstate motor traffic.7 The 
majority held that a statute which depended for its validity on a require
ment that the carriers sacrifice some of their interstate commerce cannot 
be sustained. Yet the position of the majority of the Court cannot be 
construed as meaning that if the amount actually paid by the carrier had 
been no more than it could have been required to pay as a fee, the carrier 
would have had a standing in court to challenge the statute because the 
amount was paid under a tax statute rather than a fee statute. Such a 
position would result in translating labels rather than realities into law. 
It has long been a salutary rule that the validity of a state statute may 
not be challenged by one who has not been injured by it.8 As stated in 
the dissenting opinion : " It is important to bear in mind that we are not 
passing upon a statute as such but upon the incidence of this statute in 
the single concrete situation presented by a specific objector on this 
specific record."9 If in a particular case the challenger cannot show that 
he has paid more than the state could have validly exacted from him, 
it would seem to be immaterial that the amount was paid under a tax 
rather than a fee statute. 

In holding that the Arkansas levy, as a tax, is invalid, the opinion of 
Mr. Justice Stone is consistent with , and serves once again to emphasize 
the distinctions between a state tax affecting interstate commerce that is 
permissible and one that is not. The distinction was made last year in 
Gwin, White, and Prince v. H enneford,1° and more recently in the N ew 
York City Sales Tax cases.11 A state tax affecting interstate commerce 
that is non-discriminatory is valid.1 2 A state tax that is either directly 
aimed at interstate commerce or is of such a nature that it is incidentally 

' Ci ting, South Carolina Highway Dept. v. Barnwell Bros., 303 U. S. 177 (1938). 
8See concurring opinion of Mr. Justice Brandeis, in Ashwander v . Tennessee Valley 

Authority, 297 U. S. 288, 341 (1 936). But as to statutes affecting personal liberty, see 
Thornhill v. Alabama, 8 U. S. L . W EEK 700 (U. S. 1940). 

98 u. s. L. W EEK 299, 301 (U. s. 1940) . 
10305 U. S. 434 (1939). 
nMcGoldrick v. Berwind-White Coal Mining Co., 8 U. S. L. W EEK 206 (U. S. 1940) ; 

McGoldrick v. Felt and Tarrant Mfg. Co., and McGoldrick v . A. H . Du Grenier, Inc., 8 
U. S. L. W EEK 213 (U. s. 1940). 

12/b id. 
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or potentially discriminatory, in that it subjects it to the risk of multiple 
taxation, is invalid.13 That a state tax which is directly discriminatory 
is invalid is agreed by all the Justices. It was conceded by Justice 
Black in his dissent in Gwin, White and Prince v. H enneford,1 4 and is 
conceded by the dissenting Justices in the present case. But the Court 
thus far has condemned the second form of tax also, i.e., a tax which, 
though enacted to meet purely local problems and not directed at inter
state commerce, is of such a nature that it may discriminate against 
interstate commerce because it subjects it to the risk of multiple tax
ation to which local commerce is not exposed.15 If the tax is of such 
a nature that, if exacted by all states in which an interstate business 
is transacted, it will compel the taxpayer to pay several taxes on the 
same transaction, solely because he is engaged in interstate commerce, 
it is invalid under the present doctrine of the Court as enunciated by 
Justice Stone. Thus, a tax on the gross receipts of a business engaged 
in interstate commerce could likewise be exacted by all states in which 
the business is conducted, and is therefore invalid.16 A sales tax levied 
on the delivery of goods to a consumer within the state is valid although 
the goods originated without the state, because such a tax can be exacted 
in only onetstate.17 For the same reason, a tax on the gross receipts de-

13Gwin, White, and Prince v . Hennefo rd, 305 U . S. 434 ( 193 9); Adams Mfg. Co . v. 
Storen, 304 U . S. 307 (1938) . 

"305 u. s. 434, 442 (1939). 
15Gwin, White and Prince v . Henneford, 305 U . S. 434 (1939); Adams Mfg. Co. v. 

Storen, 304 U . S. 307 (1938); Fisher's Blend Station v. State Tax Comm., 297 U. S. 650 
(1936); cf . Lockhart, Tlte Sales Tax in Interstate Commerce ( 1939) 52 H ARV. L. REV. 617. 

'"Gwin, White and Prince v . H enneford, 305 U . S. 434 (1939); Adams Mfg . Co . v. 
Storen, 304 U . S. 307 ( 1938) ; Fisher's Blend Station v . State Tax Comm., 29 7 U. S. 650 
(1936 ). 

17McGoldrick v . Berwind-Wbite Coal Mining Co., 8 U . S. L. WEEK 206 (U . S. 1940), 
Supreme Court ( 194 0) 28 GEORGETOWN LAW J OURNAL 932. This case represents one of 
the difficulties in applying the thesis of the Court to specific situations. In a strong dis
sent, Chief Justice Hughes ' declared that the sales tax is discriminatory in that it subjects 
interstate business to the risk of multiple taxation, fo r , be argued, if New York may tax 
the sale at delivery, so may Pennsylvania tax the sale at its origin. Id. at 213. But the 
majority also justified the tax as being a use tax, the validity of which had been previously 
upheld. Felt and Tarrant Mfg. Co. v. Gallagher, 306 U . S. 62 (1939); Southern Pacific 
Ry. v. Gallagher, 306 U . S. 167 (1939); Henneford v . Silas Mason Co. , 300 U. S. 577 
(1938). Multiple taxation of transactions in interstate commerce is invalid only when tbe 
~ame event is subj ected to multiple taxes. In the instant case, the sales tax was levied 
on the purchaser , who , of course, could not have been subject to a sales tax at the point 
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rived from advertising is valid,18 as is a gross receipts tax apportioned 
on the basis of the business conducted within a state.19 A tax on gasoline 
in the tanks of an interstate carrier can be exacted in all states through 
which the carrier passes and has therefore been held invalid in the 
instant case. 

The dissenting opinion, after questioning the right of the carrier to 
challenge the statute, and after holding that the exaction was no greater 
than could have been validly exacted as a fee, proceeded to enunicate 
an important doctrine of policy and constitutional law. Mr. Justice 
Black, who had previously enunciated the doctrine alone in Gwin, White 
and Prince v. Henneford,20 was now joined by Justices Frankfurter and 
Douglas in denying to the Court the power to interfere with the efforts 
of states to meet pressing local problems because the means used are 
incidentally or potentially discriminatory against interstate commerce. 
The power to regulate commerce was vested in Congress, the opinion 
held, and not in the Court. The present case presented only one instance 
of the problem of increasing barriers to interstate trade created, not by a 
directly discriminatory act of a state, but by a desire of a state to find 
some measure of relief from:-the burden imposed upon it by the use of 
its highways by interstate carriers. The solution of the problem is for 
the Congress, in whom the power to regulate commerce is vested. For 
the Court to attempt to solve or alleviate the problem within the "in
herent limitations of the judicial process ( which must) treat the subject 
by the hit and miss method of deciding single local controversies upon 
evidence and information limited by the narrow rules of litigation"21 

would, the minority contended, be both impractical and would consti
tute the exercise by the judiciary of a function which "should be left 
to the legislatures of the States and Congress."22 

PHILIP TRAVIS 

of origin. A sales tax in Pennsylvania would, therefore, have taxed an event separate 
from that taxed in New York. Cf. Curry ~- McCanless, 307 U. S. 357 (1939); Graves v. 
Elliot, 307 U. S. 383 (1939); New York ex rel, Cohn v. Graves, 300 U. S. 308 (1937); 
Supreme Court (1939) 28 GEORGETOWN LAW JOURNAL 69. Quaere: Would a sales tax 
levied on the vendor both at point of origin and point of sale be valid? 

~estern Live Stock v. Bureau of Revenue, 303 U. S. 250 (1938). 
19Ford Motor Co. v. Beauchamp, 308 U. S. 331 (1939); Supreme Court (1940) 28 

GEORGETOWN LAW JOURNAL 793. 
00305 u. s. 434, 442 ( 1939). 
218 u. s. L . WEEK 299, 301 (U. s. 1940) . 
..,Ibid. 
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COURTS-FINDINGS OF FACT IN INJUNCTION PROCEEDINGS UNDER 

FEDERAL RULES 

Upon application for injunctive relief by certain corporations of 
Florida, and other states, as well as individuals engaged in the canning 
of citrus fruits in Florida, a district court in that state, without making 
explicit findings of fact, declared unconstitutional and enjoined the 
enforcement of a Florida statute,23 designed to stabilize the citrus fruit 
industry by fixing minimum prices to be paid to Florida growers per 
standard box of fruit. 24 On appeal, the Supreme Court of the United 
States, in Mayo v. Lakeland Highlands Canning Co., Inc.,26 reversed 
and remanded the decree "with instructions that, if the motion for 
interlocutory injunction is pressed, the parties, if they desire it, may be 
afforded a further hearing, and any action taken by the court shall be 
upon findings of fact and conclusions founded upon the evidence, in 
accordance with Rule 5 2 (a) of the Federal Rules of Civil Procedure."26 

The opinion delivered by Mr. Justice Roberts for a majority of the court 
was sharply dissented from by Mr. Justice Frankfurter, with whom con
curred Justices Black and Douglas.27 

While complainants had predicated their principal argument against 
regulation under this statute on the invalidity of the price fixing pro
visions, they also attacked the statute on the grounds that impairment 
of contract would result since binding contracts for the sale of citrus 
fruits had already been entered into prior to the enactment of the 
regulatory measure; that since many growers of citrus fruits in Florida 
also canned their own products, thus escaping the application of the price 
fixing provisions as to them, this unjust discrimination with respect to 
the complainants constituted a deprivation of property without due 
process of law in violation of the Fourteenth Amendment. Further 
arguments were advanced that the legislation was invalid as a direct 

""FLA. CoMP. GEN. LAws ANN. (Skillman, Supp. 1936) § 3254 (51); FLA. CoMP. GEN. 
LAWS ANN. (Skillman, Supp. 1936) § 3254 (24) , as amended by Fla. Acts, 1937, c. 17777. 

24 28 F . Supp. 44 (S. D. Fla. 1939). 
26Mayo v . Lakeland Highlands Canning Co., 8 U. S. L . WEEK 372 (1940). 
""FEo. RULES Crv. PROC. rule 52 (a) : "In all actions tried upon the facts without a jury, 

the court shall find the facts specially and state separately its conclusions of law thereon 
and direct the entry of the appropriate judgment; and in granting or refusing inter
locutory injunctions the court shall similarly set forth the findings of fact and conclusions 
of law which constitute the grounds of its action .... " 

"'Mr. Justice Murphy did not participate in the disposition of this case. 



1940] SUPREME COURT OF THE UNITED STATES 1081 

attempt to burden interstate commerce, the record disclosing that a large 
portion of the fruit canned in Florida was sold in interstate and foreign 
commerce. 

The majority opinion admitted the presence of these substantial 
federal questions, yet overturned the district court solely on the basis 
that the issue before it on the complainants' application for a temporary 
injunction was not the constitutionality of the state statute, but rather 
whether or not enforcement of the statute would inflict irreparable injury 
on the complainants, pending a final hearing on the merits of the c~e. 

Suspension by injunction of the administration of a state law can 
only be had in a federal court on a persuasive showing that the law 
is of doubtful constitutionality, and that irreparable injury will result 
to those seeking the injunctive remedy.28 The new federal rules of civil 
procedure further require that the trial court enter specific findings of 
fact and conclusions of law based thereon, before decreeing the issuance 
of a restraining order in such cases. No such compliance with these pre
requisites having been made by the district court, its conclusions as to 
the unconstitutionality of the statute and the necessity for injunctive 
relief were grounded on nothing more than judicial conjecture.29 

Nebbia v. New York,30 was cited in both the majority and dissenting 

28Congress has set up procedural limitations which govern the issuance of injunctions by 
federal courts where the constitutionality of a state statute is in issue. "No interlocutory 
injunction suspending or restraining the enforcement, operation, or execution of any statute 
of a State ... , shall be issued or granted by any justice of the Supreme Court, or by 
any district court of the United States, or by any judge thereof, .. . upon the ground of 
the unconstitutionality of such statute, unless the application for the same shall be presented 
to a justice of the Supreme Court of the United States, or to a circuit or district judge, 
and shall be heard and determined by three judges .... Provided, That if of opinion that 
irreparable loss or damage would result to the complainant unless a temporary restraining 
order is granted, any justice of the Supreme Court, may grant such temporary restraining 
order at any time before such hearing and determination of the application for an inter
locutory injunction, but such temporary restraining order shall remain in force only until 
the hearing and determination of the application for an interlocutory injunction .... The 
hearing for an interlocutory injunction shall be given precedence and shall be in every way 
expedited and be assigned for a hearing at the earliest practicable day .. . . " 36 STAT. 557 
(1910); 28 U. S. C. § 380 (1934). 

""Polk v. Glover, 305 U. S. 5 (1938); Interstate Circuit v. United States, 304 U. S. 55 
(1937); Borden's Farm Products Co. v. Baldwin, 293 U. S. 194 (1934); Public Service 
Commission v. Wisconsin Tel. Co ., 289 U. S. 67 (1932); Railroad Commission v. Maxey, 
281 U. S. 82 (1929); Home Telephone and Telegraph Co. v. Kuykendall, 265 U. S. 206 
(1923). 

"''291 U. S. 502 (1933) . 
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opinions with reference to the validity of the price fixing provisions of 
the Florida statute. Mr. Justice Frankfurter, for the minority, however, 
declared the statute here in question by complainants, was clearly and 
unequivocally constitutional under the N ebbia decision, and refused to 
recognize the presence of the other federal questions found by the 
majority. The minority of the court finding no substantial constitutional 
issues presented by the bill,31 the conclusion followed that as to those of 
the complainants who were citizens of Florida the bill should have been 
dismissed for want of jurisdiction. As to the remainder of the com
plainants , as citizens of other states, the bill, in the minority view, should 
have been remanded for appropriate proceedings before a single judge 
court; Section 266 of the Judicial Code having been erroneously in
voked in the absence of the essential constitutional questions. 

While generally in accord that the injunction should not have been 
granted in this case, the court split on the issue of jurisdiction. The 
majority opinion was directed primarily at the necessity for clear find
ings of fact and conclusions in conformity with Rule 52 (a) of the 
Federal Rules of Civil Procedure, before an injunction should be issued 
suspending the operation of a state statute. The minority of the court 
refused to recognize the right of those of the complainants who were 
Florida citizens to apply to a federal court for relief from the application 
of the particular statute. Stressing abuses which could arise through 
the patent misuse of the injunctive remedy in restraining the application 
of laws effecting vital state policies, where the showing of irreparable 
injury was not reasonably free from doubt, Mr. Justice Frankfurter 
concluded, "We ought not to encourage the use of the judical process 
for such unjustifiable attempts to set aside a state law by allowing them 
to be successful in result even though legally erroneous." Here while 
the majority of the court had determined that the injunction was im
properly issued by the district court, nevertheless, during the pendancy 

31Nebbia v. New York , 291 U. S. 502 (1933); cf. United States v . Rock Royal Co-op., 
307 U . S. 533 (1939) (alleged discrimination as to grower-owned canneries); Milk Board 
v. Eisenberg Co., 306 U . S. 346 (1938) (incidental burden upon interstate commerce); West 
Hotel Co. v. Parrish , 300 U. S. 379 (1936) (price fixing) ; Union Dry Goods Co. v. Georgia 
P . S. Corp., 248 U. S. 372 (1918 ) (impairment of contract ) ; Sligh v. Kirkwood, 237 U. 
S. 52 ( 1914 ) (incidental burden upon interstate commerce.) 
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of the appeal to the Supreme Court, the state law was rendered in
operative during an entire marketing season.32 

JESSE B. HAWLEY, JR. 

'"Mr. Justice Roberts , for the majority, also recognized the fact that the operation of 
the Florida statute had been needlessly suspended for the period of nearly eleven months, 
from the date the injunction was granted. "Both the court below and the appellants are 
in part responsible for the inexcusable delay in the disposition of this case. We are 
advised that since entry of the injunction the defendants have answered the bill, and there 
appears to be no reason why the case cannot promptly be finally heard and decided upon 
the merits." 8 U. S. L. WEEK 372, 374 (U.S. 1940). 



FEDERAL LEGISLATION 

TRUST INDENTURE ACT OF 1939 

THE Trust Indenture Act of 19391 although approved on Aug. 3, 19391 

did not become operative until Feb. 41 1940.2 This delay was 
obviously provided in order that both the Securities and Exchange 
Commission and the financial community would have time in which to 
prepare themselves to cope with the initial problems to be encountered in 
the administration of the Act. Since Feb. 4 approximately fifteen trust 
indentures have been qualified under the Act without any noticeable 
delays or difficulties. Thus begins a new chapter in the history of 
corporate finance, the full meaning of which may not be known for 
years to come, at least not until there has been a default under a qualified 
indenture.3 

Actually the Trust Indenture Act is an amendment to the Act of 
May 2 7, 19334 by adding another title to it, and is closely integrated 
with the registration requirements of the Securities Act of 1933, which 
comprises Title I of the same Act.5 As stated in the House Report6 

153 STAT. 1149, 15 U. S. C. §§ 77aaa - 77bbbb (Supp. 1939). 
2§ 304 (a) (3) provides that any security offered or sold prior to or within six months after 

enactment of this title is exempt, except in the case of a new offering by the issuer subse
quent to that time. 

"No longer may a trustee immunize itself against liability for failure, after default , to exer
cise powers vested in it under the indenture, as it has in the past. According to § 315 (c) 
of the Act, the trustee must use the same degree of care and skill in exercising the powers 
vested in it ". . . as a prudent man would exercise or use under the circumstances in the 
conduct of his own affairs." This provision lays down a standard to which a trustee must 
adhere after there has been a default . 

Although it is stated in the House Report, H. R. REP. No. 1016, 76th Cong., 1st Sess. 
(1939) 55, that the standard provided for is substantially the same as that which is applica
ble in the field of personal trusts, it nevertheless is a new one for corporate trustees and it 
remains to be seen how they will behave in the future after default. In this connection, it 
should be considered that conscientious trust institutions have observed this standard in 
the past, but even so they were usually protected from liability by innumerable exculpatory 
clauses inserted in the indenture. The general immunities against negligence are now pro
hibited by virtue of § 315(d) of the Act. See page 1093 infra, for further discussion of 
trustee's duties. 

'48 STAT. 74 (1933), 15 U.S. C. §§ 77a - 77aa (1934). "An act to provide full and fair 
disclosure of the character of securities sold in interstate and foreign commerce and through 
the mails, and to prevent frauds in the sale thereof, and for other purposes." 

"Most of the indentures to be qualified will be filed as part of a registration statement 
relating to a public offering of securities. § 305(a) provides that certain information con-

1084 
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the present Act is in large part based upon the findings and recommenda
tions contained in the S. E. C.'s Report on the Study and Investigation of 
the Work, Activities, Personnel and Functions of Protective and Re
organization Committees, particularly Part VI, which was authorized by 
Congress in Section 211 of the Securities Exchange Act of 1934. 7 The 
revelations made by this report and the testimony given at the Con
gressional hearings8 disclosed the weaknesses inherent in practically every 
trust indenture, which in all probability would not have been rectified 
except through legislative action.9 

The trust indenture is a contract between the obligor corporation and 
the trustee made for third party beneficiaries, the investors, whose funds 
are to be borrowed by the obligor. This device is used in order to 
facilitate the flotation of bond, debenture, note, and other issues of 
evidence of indebtedness, which10 may be nationally distributed among 

cerning the trustee, and an analysis of certain indenture provisions are to be included 
with a registration statement relating to an indenture security, as though such inclusion were 
required by the provisions of § 7 of the Securities Act. Practically all other indentures to 
be qualified, which should be few in number, will relate to securities, the issuance of which 
is exempt from the registration requirements of the Securities Act due to the provisions of 
§§ 3(a) (9), and 3(a) (10) of that Act. See Note 16, infra. These latter indentures will be 
filed under § 307 of the Trust Indenture Act, and will be accompanied by an application 
containing information and documents required by § 305 (a), ante, and such of the other 
information and documents which would be required under the Securities Act as the Com
mission may by rules and regulations prescribe. In both cases, qualification of the inden
tures becomes effective on the twentieth day after filing. See §§ 307 ( c) and 309 (a). 

The Commission has adopted Forms T-1 and T-2. concerning the eligibility of trustees 
either or both of which must be filed with all indentures to be qualified. Form S-T 
relates to the analysis · required by § 305(a) (2) and certain other pertinent information, 
and must be filed as part of the registration statement filed under the Securities Act. 
Form T-3 is used when indentures are filed pursuant to § 307, i.e., where a Securities Act 
registration statement is not required. 

As of April 9, 1940, twenty indentures have been filed with the Commission for qualifica
tion under the Trust Indenture Act, of which only one was filed on Form T-3. The rest 
were filed pursuant to § 305 with Securities Act registration statements. 

"H. R. REP. No. 1016, 76th Cong., 1st Sess. (1939) 23. 
148 STAT. 881, 15 U. S. C. §§ 78a - 78b (1934). 
"See Hearings Before a Subcommittee of the Committee on Interstate and Foreign Com

merce on H . R . 2191 and H. R . 5220, 76th Cong., 1st Sess. (1939), and Hearings Before a 
Subcommittee of the Committee on Banking and Currency on S. 477, 76th Cong., 1st Sess. 
(1939) . 

"See § 302 (a) for a summary of the principal defects found to exist in trust indentures. 
11'The word "bond (s)" and "bondholder" will be hereinafter used to include debenture 

and debenture holder , note and note holder, etc. 
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thousands of investors, many of whose individual holdings are apt to be 
rather small. Not only is it impossible as a practical matter to give each 
bondholder a specific mortgage on the property securing the bond, but the 
time, effort, and expense whjch would be involved by individual surveil
lance and action, would be quite disproportionate to the alilOUIJ.t of his 
investment. So, the indenture vests in the trustee certain powers and 
duties with respect to the enforcement of the issuer's obligations and the 
bondholders' rights. 

The particular covenants in each indenture vary according to such 
circumstances as general market conditions, the credit of the issuer, the 
nature of the issuer's business, the type of security to be issued, etc. 
Some contain sinking fund covenants; others contain covenants not to 
pay dividends unless a certain ratio of assets to liabilities is maintained, 
or that the earned surplus does not fall below a certain level. Covenants 
to pay interest periodically, and principal at a fixed date of maturity 
are common to all indentures, and naturally are the ones whose breach 
is most apt to be ascertained promptly by the bondholder. There are 
other covenants with respect to redemption, recordation, substitution and 
release of property, authentication of additional issues of bonds, etc. , which 
are fairly common to all mortgage bond indentures. The indenture pro
vides for various remedies in case of default, the enforcement of which is 
vested in the trustee. 

Until the passage of the Trust Indenture Act, it was customary for 
trustees to immunize themselves against liability for failure to exercise 
their powers except in the case of gross negligence or wilful misconduct, 
by the inclusion of innumerable exculpatory clauses in the indenture_ll 
The only reason they did not exculpate themselves against gross negligence 
and wilful misconduct, is that the courts would not permit them to go 
that far because of public policy.12 

Thus it is seen that the trustee under this device is presumably the 
representative of the bondholders, who under a personal trust would be 
the cestuis que trustent. The trustee is usually, except in the case of real 
estate bond issues, a large financial institution such as a national or state 
bank, which fact is meant to create in the mind of the investor that the 
trustee is independent of the issuer, and that the trustee will be vigilant 

11See Posner, Liability of the Trustee Under the Corporate Indenture (1928) 42 HARv. 
L. REV. 198, 240. 

usee Posner, The Trustee and the Trust Indenture; a Further Study (193 7) 46 Y.~:E 
L. J. 737, 781, for a collection of cases on this point. 
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in protecting the interests of the bondholders due to the high sense of 
responsibility which the public imputes to most banks and bankers. It 
must be remembered, however, that the investors cannot participate in the 
drafting of the indenture because it must be executed before the bonds 
are issued, and before the identity of the ultimate investors can be 
ascertained. On the other hand the trustee is usually selected by the issuer 
or the underwriter, and as a practical matter it does not want to do any
thing which would lose the good-will and patronage of the issuers and 
bankers.13 Therefore, the drafting of the indenture is left largely in the 
hands of the issuer and the underwriter, whose interests are not always 
parallel to those of the investors. 

The situation in this field of finance might be compared with the 
evolution of the insurance contract. Many states have adopted laws re
quiring standard clauses to be included in insurance policies for the 
protection of the persons insured.14 These laws recognize that the insurer 
prepares the contract, and that the insured very often has little compre
hension as to the meaning of the various clauses in the policy. For 
analogous reasons the Congress has now decided that trust indentures 
must be regulated by law in the public interest.15 

QUALIFICATION OF INDENTURES 

Generally, wherever a note, bond, debenture, or evidence of indebted
ness, is required16 to be registered under the Securities Act of 1933, an 

13See S. E . C., Report on the Study and Investigation of the Work, Activities, Personnel 
and Functions of Protective and Reorganization Committees, Part VI, Trustees Under In
dentures (1936) 7-9. 

"See ELLIOTT, A TREATISE ON THE LAW OF INSURANCE (1907) §§ 200-204. 
]Jiln both the Senate and House Committee Reports the primary purposes of the legis

lation are stated to be: 
"1. To provide full and fair disclosure, not only at the time of original issue of bonds, 

notes, debentures, and similar securities, but throughout the life of such securities. 
2. To provide machinery whereby such continuing disclosure may be made to the 

security holders, and whereby they may get together for the protection of their 
own interests. 

3. To assure that the security holders will have the services of a disinterested indenture 
trustee, arrd that such trustee will conform to the high standards of conduct now 
observed by the more conscientious trust institutions." 

SEN. REP. No . 248, 76th Cong., 1st Sess. (1939) 1, and H. R. REP. No. 1016, 76th Cong., 
1st Sess. (1939) 25. 

10§ 305 of the Act requires certain information to be included with registration statements 
filed under the Securities Act, see note 5, suPra, subject to the provisions of § 304. § 304 
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indenture must be filed as an exhibit to the registration statement, and 
must also be qualified under the Trust Indenture Act. These registra
tion statements must comply with the provisions of Section 305 of the Act. 

The information required by Subsection (a) of this Section has already 
been discussed.17 The information concerning the trustee, required 
under Section 305 (a) ( 1), is not affected by Sections 11, 12, 17 and 24 
of the Securities Act, which Sections pertain to liabilities for misleading 
statements. The analysis of the provisions of the indenture to be qualified 
with respect to defaults, authentication and delivery of securities, release 
and substitution of property, satisfaction and discharge of the indenture, 
and evidence of compliance by the obligor with conditions and covenants 
of the indenture, which is required under Section 305 (a) ( 2), must also 

relates to exempted securities and transactions. § 304(a) is subdivided into nine sub
sections, which exempt any security other than bonds and other debt securities; trust 
certificates evidencing an interest in a group of assorted bonds; any security sold until 
six months after passage of the Act; any security exempted under § 3 (a) of the Securities 
Act except subsections (1), (9), and (10) thereof; any security issued by a foreign govern
ment or instrumentality thereof; any guarantee of a security exempted by § 304(a); any 
security issued otherwise than under an indenture, except that no more than $250,000 aggre
gate principal amount of such security may be so exempted within a period of one year; and 
any security issued under an indenture which limits the aggregate principal amount of 
securities at any time outstanding thereunder to $1,000,000 or less, but this exemption shall 
not apply within a period of three consecutive years to more than $1,000,000 of securities 
of the same issuer-in other words if the issue exceeds $250,000 but is under $1,000,000, it 
must be issued under an indenture, which indenture need not be qualified. 

§ 304(a) (5) exempts securities issued under indentures as to which an insurance contract 
under the National Housing Act is in effect. This exemption is also added to the Securi
ties Act exemptions. 

The reasons §§ 3 (a) (9) and 3 (a) (10) of the Securities Act are not exempt from the 
provisions of this Act are stated on page 41 of the House Report to be (1) there is no 
reason why the indenture under which the new securities in an exchange offer are to be 
offered for old securities of the same corporation, should not conform to the higher 
standards prescribed in this Act, and ( 2) that courts pass on the fairness of the reorganization 
plan, exempt under § 3 (a) ( 10) of the Securities Act, but do not ordinarily examine the 
trust indenture. 

See Throop and Lane, Some Problems of Exemption Under the Securities Act of 1933 
(193-7) 4 LAW & CoNTEMP. PROB . 89 for an excellent discussion of exemptions under that Act. 

§ 304 (b) exempts transactions exempted from the provisions of § 5 of the Securities 
Act by reason of § 4 thereof. Roughly this exemption applies to non-public offerings. It 
also narrows the definition of an underwriter as provided in § 2 ( 11) of the Securities Act, 
and so broadens the exemption. 

§§ 304 (c) and (d) are discussed separately. See pages 1091 and 1092, infra. 
11See note 5 supra. The forms on which information not required by the Securities Act 

is to be submitted are also discussed there. 
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be included in the prospectus pursuant to Section 305 ( c). If the analysis 
in the prospectus is inadequate, the Commission may prepare a supple
mentary analysis which will be included by order of the Commission after 
notice and opportunity for hearing is given to the issuer. 

As an incentive to the issuer to prepare an analysis showing the legal 
effect of the applicable indenture provisions which will be understandable 
to the average investor, all the civil and criminal liability provisions of 
the Securities Act, and also Sections 323 and 325 of this Act, will not 
apply to misleading statements in or omissions from any analysis18 

required by Section 305 or Sections 306 and 307. In this connection it is 
noted that the information required under Section 305 (a) ( 1) concern
ing the trustee is not exempt from the liabilities imposed by Sections 323 
and 325 with respect to misleading statements. 

The Commission is given the power under Section 305 (b) to prevent 
the registration statement ( containing the indenture to be qualified and 
the additional information required by Section 305 (a) from becoming 
effective if it issues an order prior to the effective date finding that ( 1) the 
security to be registered is not to be issued under an indenture ( which 
means that all19 securities to which this act applies, and not exempt there
from under Section 304, must be issued under an indenture); (2) the 
indenture does not conform to the requirements of Sections 310 to 318, 
inclusive ( these sections contain provisions relative to the eligibility, 
freedom from conflicting interests, responsibilities, and special power of 
the trustee, reports by the issuer and/ or co-obligor to the Commission, 
trustee, and bondholders, reports by the trustee to the bondholders and 
the Commission, the availability of bondholders' lists to the trustee and 
the bondholders, majority action by the bondholders, duties of paying 
agents, and the effect of prescribed indenture provisions on conflicting 
provisions which are not prescribed. Some of these statutory provisions 
must be included in every qualified indenture, while others may or may 
not be included, in the discretion of the issuer) ; 20 and ( 3) any person 
designated as trustee21 is ineligible to act as such under Section 310 (a) 

,.See subsection (d) of § 305. 
19Under § 307 (c) indentures to be qualified which relate to securities not required to be 

registered under the Securities Act are subject to § 305 (b). 
20See Commerce Clearing House, Inc., Suggested Provisions for Corporate Mortgages and 

Indentures Under the Trust Indenture Act ( 1940) . This publication is a model indenture 
with explanatory notes, together with cross references to pertinent sections of the Act. 
Provisions which are required to be included, and those which are optional to the issuer are 
designated as "mandatory" and "permissive," respectively. 

21Sections of the Act dealing with the trustee are discussed on page 1093 , infra. 
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( 1) or has an interest conflicting with that of the bondholders as defined 
in Section 310 (b). 

Any order issued pursuant to Section 305 (b) can only be issued after 
notice and opportunity for hearing within the periods and in the manner 
required with respect to refusal orders pursuant to Section 8 (b) of the 
Securities Act. Section 8 (b) requires notice to be sent within ten days 
from the filing22 of the registration statement, and an opportunity for 
hearing within ten days after such notice. An order may then be issued 
prior to the effective date of registration refusing to permit the statement 
to become effective until it has been amended in accordance with such 
order. 

Indentures covering certain classes of securities not required to be 
registered under the Securities Act must be qualified pursuant to Section 
307 of the Act.23 The application for qualification of these indentures will 
relate to securities which are exempt from registration under the Securities 
Act by virtue of Sections 3 (a) ( 9) and 3 (a) ( 10) of that Act. Section 
307 (c) makes the provisions of Section 8 of the Securities Act and of 
Section 305 (b) of this Act applicable to every such application as though 
it were a registration statement filed under the Securities Act. There
fore the procedure previously discussed with reference to Section 305 
applies with equal force to qualifications under this Section.24 

Comparable to Section 5 of the Securities Act is Section 306, wherein 
general prohibitions are set forth as to the use of the mails or other 
instrumentalities of interstate commerce without there being qualifications 
in accordance with Sections 305 and 307. 

Integration of the filing of documents and reports under the various 
Acts administered by the S. E. C. is provided for in Section 308. 

A distinction should be made between indentures under which securi
ties were already outstanding, and under which additional securities may 
be issued, prior to the passage of this Act, and new indentures. The 
former are known as "open end" indentures, which means that the amount 

""Although the period within which a proceeding under § 305 (b) appears to be very short 
it is pointed out that: (1) § 8 (a) of the Securities Act provides that if an amendment to 
the registration statement is filed prior to the effective date, " ... the registration statement 
shall be deemed to have been filed when such amendment was filed"; and (2) the room for 
controversy at such hearings should, except for § 305 (b) (3), be very narrow. As a 
practical matter there should not be many hearings under § 305 (b). 

roQualifications under § 307 are discussed in note 5 supra. 
"'See note 19 supra. 
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which may be authenticated thereunder is indefinite provided certain 
conditions precedent are complied with by the obligor. When the obligor 
issues new bonds under the "open end" indenture, it is usually accom
plished by means of a supplemental indenture. In view of the fact that 
the original indenture may contain provisions which are inconsistent 
with some of the Trust Indenture Act provisions, it would seem to be 
advisable to amend such provisions of the original indenture. Many of 
these "open end" indentures, however, cannot be amended as to all their 
covenants, the amendment of some of which may be necessary in order 
to comply with the requirements of the Act, unless the approval of the 
outstanding bondholders is first obtained. To meet such a contingency 
the limited exemption under Section 304 ( c) has been provided. 25 

As stated in the House Report26 it is inconceivable that compliance with 
many provisions of the Act could necessitate the consent of the holders of 
outstanding securities. Compliance with the Act, in other words, should 
ordinarily improve the position of outstanding bondholders. One corpora
tion27 whose indenture has been qualified under the Act has availed itself 
of this exemption with respect to those provisions in its indenture which 
permit the holders of less than a majority of outstanding bonds to direct 
the trustee to exercise certain trusts or powers conferred upon it. Section 
316 (a) of the Act provides, among other things, that an indenture may28 

contain provisions authorizing the holders of not less than a majority of 
outstanding bonds to direct the time, method, and place of conducting 
any proceeding for any remedy available to the trustee, or exercising any 
trust or power conferred upon the trustee under the indenture. This 
Section obviously was designed to coincide with Section 315 ( d) ( 3) 
wherein the trustee is protected with respect to any action it takes or 

""§ 304 (c) provides that the Commission shall, on application by the issuer and after 
opportunity for hearing, by order exempt from one or more provisions of the Act any 
security issued under such an indenture as described above, if the Commission finds that 
compliance with such provisions through the execution of a supplemental indenture (1) 

would require the consent of holders of securities outstanding under any such indenture, or 
(2) would impose an undue burden upon the issuer. Possible constitutional difficulties 
involving the impairment of contract can thus easily be avoided by this expedient. 

20See H. R. REP. note 6 supra at 43. 
z,Bethlehem Steel Corporation, Registration File No. 2-4315 (1940), Vol. 7 (Record of 

Action). 
""It is not mandatory that qualified indentures contain the provisions set forth in § 316 (a), 

but if they contain any provisions giving a certain percentage of bondholders the right to 
direct the trustee, the percentages should not be less than a majority. 
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omits to take in good faith in accordance with the direction of not less 
tpan a majority of outstanding securities. Until such direction by the 
bondholders the trustee is on its own responsibility. 

Under Section 3 04 ( d) the Commission may, on application by the 
issuer and after opportunity for hearing, by order exempt from one or 
more provisions of the Act any security to be issued by a person organized 
and existing, under the laws of a foreign government. 

After a registration or application containing indentures to be qualified, 
becomes effective the Commission will take no further action for the 
purpose of determining whether the provisions of the indenture are being 
complied with, or to enforce29 such provisions according to Section 309 
( e). It is also provided in Section 309 (b) that after qualification of an 
indenture has become effective, no stop order shall be issued pursuant to 
Section 8 ( d) of the Securities Act, suspending the effectiveness of the 
registration statement relating to the security issued under such indenture, 
or of the application for qualification of such indenture, except on one 
or more of the grounds specified30 in Section 8 of such Act. Section 309 
( c) in effect says that any amendment to rules and regulations under the 
Act shall not affect the qualification of an indenture which was qualified 
prior to the amendment of such rules and regulations, and Section 309 (d) 
states that no trustee under a qualified indenture shall be subject to any 
liability because of failure of the indenture to comply with the provisions 
of the Act. The implications of the provisions of Section 309 seem to 
be that once an indenture has been qualified, the Commission will no 
longer undertake to enforce its provisions, leaving to the bondholders 
their remedies under the contract which presumably will contain the 
statutory clauses necessary for it to have become effective. 

29The hearings provided for in Section 312 (b) might be deemed to be an exception. 
Here a trustee is given the right to refuse to comply with the request of three or more 
bondholders to communicate information to all the bondholders, if in the trustee's opinion 
such communication would not be in the best interest of bondholders or would be in violation 
of applicable law, but only if a statement of the trustee's opinion and basis therefore is 
filed with the Commission and mailed to the requesting bondholders. After an opportunity 
for hearing upon the objections specified in the statement filed by the trustee, the Com
mission may, and if demanded by such trustee or requesting bondholders shall, enter 
an order either sustaining one or more such objections, or refusing to sustain any of them. 
If the trustee should still refuse to communicate with the other bondholders notwithstanding 

a Commission order refusing to sustain the trustee's objections, would the Commission or 
the requesting bondholders go to the courts to enforce the order? If the latter. it is 
conceivable that the Commission might intervene as amicus curiae. 

""It should be noted that the language of this section should not be construed as meaning 
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THE TRUSTEE 

In keeping with the third of the primary purposes31 of this legislation, 
Sections 310, 311, 31 S, and 317 have been included in the Act. Inci
dentally many of the provisions of these sections must be included as 
standard clauses of every qualified indenture.32 Standards with respect 
to the eligibility and qualification of the trustee are set out in Section 310, 
subsection (a) pertaining to the eligibility for appointment, and subsection 
(b) setting forth the conflicting interests which would result in dis
qualification, of the trustee. 

Section 310 (a) requires that at least one of the trustees must be at 
all times a corporation organized and doing business in the United States, 
authorized to exercise trust powers, subject to the supervision of a 
governmental authority, and must have certain other characteristics. 
Section 310 (b) provides for the resignation or removal of a trustee if it 
is found to have an interest conflicting with that of the bondholders. In 
nine subsections definitions of conflicting interests are set forth. These 
definitions are aimed at affiliations between the trustee and an obligor33 

upon the indenture securities and the trustee and the underwriter, either 
through an interlocking directorate, or by ownership of voting securities, 
directly or indirectly, and also where a trustee upon the indenture to be 
qualified is trustee on another indenture of the same obligor.34 In corn-

that a stop order cannot be issued after the effective date against a registration statement 
having an indenture qualified under this Act, if at the time the statement became effective 
it contained untrue and misleading statements, particularly in respect of information it 
contained by virtue of the Securities Act requirements. 

It should also be observed that § 307 (c) subjects every application filed pursuant to 
§ 307 to the .provisions of § 8 of the Securities Act. Section 307 (a) permits the Commission in 
its discretion to require any of the information which would be obtainable under the 
Securities Act to be included in applications filed under this section. See note 5 supra. It 
would thus appear that the Commission has the power to issue a stop order at any time 
after the effective date against an application under § 307 if such application contained 
untrue and misleading statements when it became effective. 

"'See note 15 supra. 
""See Commerce Clearing House, op. cit . supra note 20 at 5 and 20-50. 
33§ 303 (12) defines the term "obligor" to mean every person who is liable on the 

indenture security, e.g., a guarantor. 
"'Three specific exceptions are made under § 310 (b) (1) to this general prohibition. 

Exceptions may also be granted by the Commission (1) where the two or more indentures 
are wholly unsecured and the other indenture or indentures are specifically described in the 
indenture to he qualified, unless the Commission shall have found and declared by order 
pursuant to § 305 (b) that because of differences in the provisions of the two or more 
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menting on conflicts of interest between the trustee and the bondholders, 
the Senate Committee Report35 states "It is clear, however, that the 
existence of such relationships does have a tendency to dilute the loyalty 
of the indenture trustee." 

If a trustee is ineligible or disqualified because of a conflicting interest, 
and found to be so prior to the effective date of the registration or 
application for qualification, the Commission must issue an order after 
notice and opportunity for hearing, refusing to permit such registration 
or application from becoming effective. If and when the Commission 
deems that the objections on which the refusal order was based have been 
met, it must enter an order rescinding such refusal order. If a trustee 
acquires a conflicting interest after the effective date it must within 90 
days either get rid of it, or else resign as trustee, the resignation to 
become effective upon the appointment of a successor trustee. In these 
circumstances, if a trustee fails to take either step, it must notify the bond
holders within ten days after the expiration of the ninety day period. 
Thereupon, a person who has held an indenture security for six months, 
may petition a court for the removal of the trustee, if the trustee is found 
to have a conflicting interest. 

Where the trustee is also a creditor of an obligor36 upon the indenture, 

iuucuu .. ,c.s wc.e 1~ apt lo be such a material conflict of interest as to disqualify the trustee 
from acting as such under one of such indentures, or (2) where the issuer shall have sustained 
the burden of proving, on application to the Commission and after opportunity for hearing 
thereon, that trusteeship under the indenture to be qualified and such other indenture is not 
so likely to involve a material conflict of interest as to make it necessary to disqualify such 
trustee from acting as such under one of such indentures. 

In respect of this latter exception it would appear that in any case where first mortgage 
bonds are to be issued under a new indenture for the purpose of refunding outstanding first 
mortgage bonds under an existing indenture, and the trustee on the existing indenture 
is also the trustee on the new one, there will be a brief period between the effective date 
of the registration statement and the date upon which proceeds are deposited with the trustee 
for the redemption of the outstanding bonds when the two indentures will exist simul
taneously. In such a case the issuer should file an application to the Commission showing 
wherein there is no material conflict of interest involved. 

Practically all of the statutory provisions of § 310 (b) must be included in the indenture 
to be qualified . However, in view of the fact that the exceptions to § 310 (b) (1) after 
the word "Provided," may be granted only before the effective date, it would appear that 
the language from that word to the end of paragraph ( 1) should be excluded from the 
indenture. But, if an exception is granted the other indenture should be specifically described 
in the indenture to be qualified . 

.,.See SEN. REP. No. 248, 76th Cong., 1st Sess. (1939) 7. 11 

""See note 33 supra. 
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Section 311 prevents the trustee from improving its own creditor position 
at the expense of the bondholders, within four months prior to a principal 
or interest default under the indenture4 or after such a default. Examples 
of such conduct by the trustee are found in the defaults of bonds issued by 
R. Hoe & Co. lnc.37 and Frye Investment Co.38 In both instances the 
trustee under the indenture improved and protected its creditor position at 
the expense of the bondholders by preferential transfers of assets as 
security for the trustees ' loans, in the one case from the obligor itself, 
and the other from the co-obligor or, in this case, guarantor. Now, under 
Section 311 , any preferential transfers to the trustee, must be deposited 
in a special account and will be equitably apportioned on distribution 
among the bondholders and trustee in accordance with a formula set 
forth in Section 311 (a) ( 2). Certain classes of credits are excluded from 
the application of Section 311. 

One of the most revolutionary sections of the Act insofar as trusteeship 
under corporate indentures is concerned, is Section 315 which pertains 
to duties and responsibility of the trustee. Heretofore the practice has 
been for the trustee to exculpate itself in the indenture from liability 
except for gross negligence and wilful misconduct39 for any action or 
failure to act in the exercise of its powers. Now, the trustee is charged 
with definite active duties prior to default, and after default to exercise 
such of the rights and powers vested in it by the indenture, and to use the 
same degree of care and skill in their exercise, as a prudent man would 
exercise or use under the circumstances in the conduct of his own 
affairs.40 

An indenture to be qualified must not contain any provision exculpating 
the trustee from liability even for ordinary negligence,41 or its own wilful 
misconduct, according to Section 315 ( d) of the Act. However, the 
indenture may, if the issuer so elects, contain provisions restricting the 

"See Hea,rings Before a Subcommittee of the Committee on Interstate and Foreign Com-
merce on H. R. 2191 and 5220, 76th Cong., 1st Sess. (1939 ) 248. 

88/d . at 249. 
811See Posner, supra notes 11 and 12 . 
'

0See Katz, Responsibility of Trustees Under the Federal Trust Indenture Act of 1939 
(1940) 26 A. B. A. J. 29.0, for an analysis and discussion of duties and responsibility of the 
trustee under § 315. See note 3 supra. 

"In Hazzard v. Chase National Bank, 287 N. Y. Supp. (Sup. Ct., 1936) 541, the court 
reluctantly concluded that the defendant had successfully immunized itself against liability 
due to ordinary negligence, and could be held liable only for gross negligence and wilful 
misconduct. 
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trustee 's liability prior to default to such duties as are specifically set out 
in the indenture (which probably means it will not be held liable for any 
implied duties), and permitting the trustee, prior to default, to rely con
clusively, in the absence of bad faith, upon the truth and correctness of 
the certificates or opinions conforming to the requirements of the in
denture. In this latter connection it should be observed that the indenture 
must contain provisions requiring the trustee to examine the evidence 
furnished to it pursuant to Section 314 (which will be presently dis
cussed) to determine whether such evidence conforms to the require
ments of the indenture. 42 

The indenture may also contain provisions protecting the trustee from 
liability for any error of judgment made in good faith by a responsible 
officer of the trustee, unless it is proved that the trustee was negligent in 
ascertaining the pertinent facts. The indenture may further provide that 
the trustee will be protected with respect to any action taken or omitted 
to be taken in good faith if directed by the holders of not less than a 
majority of outstanding bonds. 

Provisions requiring the trustee to notify the bondholders of all defaults 
known to the trustee within ninety days after the occurrence thereof must 
be included in all qualified indentures, although the indenture may provide 
that, except in the case of default in the payment of principal or interest, 
the trustee shall be protected in withholding such notice if , in good faith , 
it, acting through its executive or trust committee, determines that the 
withholding of such notice is in the interests of the bondholders. 

Under Section 317 (a) all indentures, to be qualified, are required to 
contain provisions authorizing the trustee in case of default in principal 
or interest on the bonds, to recover judgment in its own name against the 
obligor, and to file proofs of claim in judicial proceedings on behalf of all 
bondholders. 

Section 31 S ( e) was designed to minimize "striker" suits by permitting 
indentures to include provisions whereby the court in its discretion may 
require a party in an action against the trustee to file an undertaking to 
pay costs of such suit, and may assess reasonable costs, including at
torneys ' fees , against any party litigant in such suit, having due regard 
to the merits and good faith of the claims and defenses. 

REPORTS , BONDHOLDERS' LISTS, AND CERTIFICATIONS 

According to the provisions of Section 313 the indenture to be qualified 

GSee last clause in subsection (a) of § 315. 
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must provide that the trustee shall send, at intervals of not more than 
12 months, a brief report to the bondholders with respect to its eligibility 
and qualifications under Section 310; the amount of advances made by it 
as indenture trustee which remain unpaid on the date of the report if such 
advances aggregate more than 1 per centum of the principal amount of 
outstanding securities; a description of all other indebtedness owing to it 
in its individual capacity; property and funds physically in its possession 
as indenture trustee; any release, or release and substitution of property 
subject to the indenture not previously reported; any additional issue of 
indenture securities not previously reported; and any action taken by 
it in the performance of its duties under the indenture which in its opinion 
materially affects the indenture securities. 

The indenture must also require the trustee to send interim reports to 
the bondholders wben there has been a release, or release and substitution 
of property if the fair value of such property is more than 10 per cent of 
the principal amount of outstanding securities; and when there have been 
advances made by it as such, the unpaid balance of which amounts to more 
than 10 per cent of the outstanding bonds. In either case there must be a 
brief description of the material facts , and the report must be sent within 
90 days from the time of the event. 

The foregoing reports must be sent to all bondholders registered on the 
obligor's books; to all bondholders who have filed their names and 
addresses with the trustee for that purpose (which presumably is for the 
benefit of "bearer" bondholders) provided they do so within two43 years 
preceding such transmission; and except in the case of interim reports, 
to all bondholders whose names and addresses have been furnished to 
the trustee pursuant to Section 312. A copy of each such report sent to 
the bondholders by the trustee must also be filed with each stock exchange 
on which the bonds are listed, and with the S. E. C. 

Qualified indentures must further provide that each obligor upon the 
indenture shall furnish to the trustee at intervals of not more than six 
months all information with respect to the names and addresses of bond
holders as it may have in its possession or control, or in the possession of 
any paying agent, and the trustee must preserve all such information 
furnished to it in as current a form as is reasonably practicable.44 

"'If the holder of a bearer certificate held it for a period of say six years, it would appear 
that be should file his name and address with the trustee every two years lest he should not 
receive all reports to which he was entitled. 

"See subsection (a) of § 312. 
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Section 314 requires that each person who is or is to be an obligor 
must, under an indenture to be qualified, file with the trustee copies of 
annual reports which such obligor files with the S. E. C., and must file with 
the trustee and the S. E. C. such additional reports with respect to com
pliance by the obligor with covenants and conditions in the indenture as 
are required by rules and regulations of the Commission. Summaries of 
these reports must be sent to the bondholders in accordance with rules 
and regulations prescribed by the Commission.45 

If the indenture is, or is to be secured by, the mortgage or pledge of 
property, it must require the obligor to furnish an opinion of counsel to 
the trustee stating that the indenture has been properly recorded so as to 
make effective the lien intended to be created, and annually thereafter, 
an opinion of counsel stating that such action has been taken as is 
necessary to maintain the lien.46 

In most indentures certain conditions precedent must be complied with 
by the obligor with respect to the authentication and delivery of additional 
securities, the release or release and substitution of pledged property, the 
satisfaction and discharge of the indenture, etc., which necessitate ~ction 
by the trustee at the request of the obligor. Usually, as a condition 
precedent to the issuance of additional bonds, many indentures provide 
that net earnings for twelve out of the last fifteen months next preceding 
the date of authentication must be a certain number times interest charges, 
or that a certain ratio of current assets to current liabilities must exist, 
or that a new issue of securities may not be issued having a lien superior 
to that of the outstanding securities, and other similar provisions. 

Where property is pledged to secure the indenture securities, it is 
customary to find covenants to the effect that any proceeds received from 
the sale of released property, which proceeds should not be less than the 
fair value, will be deposited with the trustee, or that any substituted 
property will be equal in ~air value to the released property. In debenture 
issues where no property is pledged, there are very often negative pledge 
clauses which prohibit any property of the obligor from being pledged to 
secure a subsequent issue of securities without ratably securing the out
standing debentures. 

Sections 314 ( c) and ( d) of the Act require all qualified indentures to 
provide for certificates or opinions from specified officers of the obligor, 
from counsel, from accountants wherever compliance with a condition 

~ee subsection (a) of § 314. 
'"See subsection (b) of § 314. 
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precedent is subject to verification by an accountant, and from an engineer, 
appraiser, or other expert as to the fair value of released or substituted 
property, as evidence of compliance with conditions precedent to the 
authentication of additional securities, release or release and substitution 
of property, etc. , which evidence must be furnished to the trustee . When 
the authentication of an additional issuance of securities calls for an 
accountant's certificate, the accountant must be an independent public 
accountant when the issue exceeds 10% of the outstanding bonds. Where 
the fair value of the property to be released or substituted exceeds 10 % 
of the principal amount of outstanding securities , the engineer, appraiser , 
or other expert whose certificate or opinion is furnished must be inde
pendent. 

If property is to be pledged and then made the basis for the authentica
tion of additional securities, the withdrawal of cash constituting part of 
the trust estate, or the release of property, a certificate or opinion of an 
engineer, appraiser, or other expert must be furnished to the trustee as to 
the fair value of such property to the obligor; if the property in such cir
cumstances has been used by others in a business similar to that in which 
it is to be used by the obligor within six months prior to its acquisition by 
the obligor, and its fair value to the obligor is not less than $25 ,000 and 
not less than 1 per centum of the principal amount of outstanding bonds, 
the engineer, appraiser, or other expert must be independent. 

Every certificate or opinion required under Section 314 must contain 
certain prescribed information such as the nature and scope of the 
examination, and other pertinent statements.4 7 

REMEDIES TO BONDHOLDERS 

If the indenture permits the holders of a certain percentage of out
standing bonds to direct the trustee in exercising any trust or power con
ferred upon the trustee by the indenture, the percentage must not be less 
than a majority. Such majority may also consent, on behalf of the 
holders of all outstanding bonds, to the waiver of any past default and 
its consequences.48 The indenture may also provide that the holders of 
not less than 7 5 % of outstanding bonds may consent, on behalf of the 
holders of all such bonds, for the postponement of any interest payment 
for a period not exceeding three years from its due date. 49 

" See subsection (e) of § 314. 
'"See paragraph (1), subsection (a) of § 316. 
••see paragraph (2), subsection (a ) of § 316. 
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All qualified indentures must provide that notwithstanding any other 
provision, the right of any individual bondholder to receive payment of 
principal and interest, or to institute suit for the enforcement of any such 
payment after the due date, shall not be impaired or affected without 
the consent of the bondholder, except as to a postponement of interest 
payment as described above,50 and except that the indenture may limit or 
deny the right to institute such a suit, if by so doing it would result in the 
surrender, impairment, waiver, or loss of the lien of the indenture upon any 
property subject to such lien.51 

In order to facilitate the marshalling of the holders of bonds, or to enable 
three or more bondholders for any other reason to communicate with all 
the other bondholders, the indenture to be qualified must provide for the 
trustee to afford to the applying bondholders access to all information with 
respect to the names and addresses of bondholders in its possession, or to 
mail the desired communication to all the bondholders at the expense of 
the applying bondholders.52 

Section 323 provides that any person who shall make or cause to be 
made any statement in any application , report, or document filed with 
the S. E. C. pursuant to the provisions of the Trust Indenture Act, or 
any rule, regulation , or order thereunder, which statement was at the time 
and in the light of the circumstances under which it was made, false or 
misleading with respect to any material fact, or who shall omit to state 
any material fact required to be stated therein or necessary to make the 
statements therein not misleading, shall be liable to any person who, in 
reliance upon such statement or omission, shall have purchased or sold a 
security issued under the indenture , for damages caused by such reliance, 
unless the person sued shall prove that he acted in good faith and had no 
knowledge that such statement was false or misleading or of such omission. 
A person seeking to enforce such liability may sue at law or in equity 
in any court of competent jurisdiction. In this connection it should be 
observed that no remedy is given under this section to a person who holds 
his security in reliance upon such statement or omission. It would there
fore appear that reports sent to the bondholders pursuant to Section 313 
by the trustee , copies of which will be filed with the Commission, or 
reports furnished by the obligor as required by Section 314 (a), will not 
be subject to the provisions of this section with respect to the bondholders 
who hold53 their securities in reliance upon such reports. 

,.,Ibid. "'See subsection (b) of § 316. 
""See subsection (b) of § 312. See note 29 mp,ra . 

""It is conceivable that a report filed with the Commission may contain untrue or mis-
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CONCLUSION 

Provisions are contained in other sections of the Act with respect to 
necessity for regulation, definitions, applicability of certain sections 
relating to the Public Utility Holding Company Act of 1935, rules, 
regulations and orders promulgated by the S. E. C., hearings by the 
Commission, special powers of the Commission in connection with in
vestigations, court review of orders, unlawful representations, penalties, 
effect on existing law, contrary stipulations, and separability of provisions , 
which are of lesser importance to the discussion here undertaken, and 
many of which are similar to provisions in other acts which grant special 
powers to administrative agencies. 

To speculate about the future effects of this legislation has too many 
possibilities for error. This is largely due to the fact that until there 
has been a default in a representative number of qualified indenture issues, 
which may not occur before another major economic depression, the full 
impact of the Act will not be felt. At present it seems unlikely that any
thing but salutary results have been achieved in behalf of investors, by 
virtue of provisions for an independent and responsible trustee, periodic 
reports of material developments and transactions, and machinery for co
operative action by the bondholders, together with remedies given to 
them in their individual capacity. 

AUSTIN P. SULLIVAN. 

leading statements, which if true might have caused a bondholder to sell bis securities; but, 
being untrue or misleading as to a material fact , the bondholder retains the securities and 
eventually suffers a greater loss than be would have suffered bad he sold bis securities 
shortly after the report containing the untrue or misleading statement was filed with the 
Commission. 



NOTES 
DELAY IN PROCEEDINGS UNDER THE NATIONAL LABOR 

RELATIONS ACT 

QNE of the chief criticisms of the administration of the National Labor 
Relations Act1 has been the delay in the proceedings.2 That 

procedural difficulties were bound to occur was inevitable, and that these 
procedural difficulties would result in delay should have been expected 
by the most exacting critic and the most rabid advocate of the adminis
trative process. But it may be questioned whether the delay that has 
occurred has been justified.3 Justified or not, to the extent that delay 
has occurred, the National Labor Relations Board4 has failed in its 
function as an administrative body. Two of the great advantages of the 
administrative system are first, it permits the utilization of a specialized 
tribunal, and secondly, it results in the expeditious and efficient handling 
of problems.5 The prompt handling of cases by the Board is of particular 
importance for several reasons. In complaint cases, expeditious relief 
from anti-union and discriminatory practices of employers is vital to the 
very existence of labor unions. From the employer's point of view 
promptness is necessary to minimize the amount of back pay for which he 
may be held liable if a violation of Section 8 ( 3) is found. 6 From the 

149 STAT. 449 (1935), 29 U.S. C. § 151 (Supp. 1939). Hereinafter referred to as the Act. 
2Mr. Leiserson has said: "The greatest weakness in the work of the Board is the delay in 

handling cases. All members of the Board are of one mind in believing that the complaints 
on this account are justified, and all of us are devoting our energy to speeding up the 
process." House Committee Investigating Labor Board and Wagner Act (1939) Vol. I, p. 6. 

3Mr. Madden testified that the key of the problem of delay was that the Board had more 
work than it could promptly do, and that since the Act was declared constitutional on 
April 12, 1937, there bas been an enormous backlog of cases which was more than the 
personnel could handle. But beginning in the latter part of 1938, substantial progress on 
cutting down the backlog and eliminating delay bas been made and this is due to enlarge
ment of staff and its greater competency. House Committee Investigating Labor Board 
and Wagner Act (1940) Vol. II, p. 545. 

'Hereinafter referred to as the Board. 
"See Madden, Administrative Procedure: National Labor Relations Board (1939) 45 W. VA. 11 

L. Q. 93. 
"Back pay is ordinarily ordered from the date of the discrimination to the date of the I: 

offer of reinstatement. The Board has been governed generally by the following principles 
in allowing back pay: 1. Board proceedings being in the public interest are not subject to the II 
equitable defense of )aches. Matter of Colorado Milling & Elevator Co., 11 N. L. R. B. 66 it 
( 1939). 2. Where the trial examiner bas recommended dismissal of complaint which action 'u 

1102 
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employee's point of view haste is necessary because his economic station 
is such that he is obliged to depend on his monthly or even weekly wages 
to survive. Expedition in representation cases is particularly essential 
to the union. Without certification within a reasonable time, its ability 
to hold its members is jeopardized. 

It shall be the purpose of this note to indicate some of the causes 
responsible for delay as illustrated in various cases. 

PROCEDURE OF THE BOARD 

Before one can comprehend the actual and potential delay in the 
Board's proceedings, it is necessary to outline briefly the procedure fol
lowed by the Board in deciding cases. This procedure is adapted to 
two classifications of cases: the complaint or C cases, in which the 
Board proceeds against the employer for having committed unfair 
labor practices as defined by the Act7 and attempts to remedy and prevent 
the reoccurrence of such practices, and the representation or R cases, in 
which the Board determines the collective bargaining status of a group 
of employees. 

A C case8 comes into being when a charge is filed by a person or labor 

is overruled by the Board, there is no allowance of back pay for the period between the 
trial examiner's report and the Board's order. Matter of Cherry Cotton Mills, 4 N . L. R. B. 
731 (1937). Bttt cf. Matter of American Potash & Chemical Corp., 3 N . L . R. B. 140 (1937); 
Matter of Whiterock Quarries, Inc., 5 N. L. R. B. 601 (1938) (trial examiner finding viola
tion of § 8 (3), recommended dismissal on ground of lack of jurisdiction) . 3. Unjustifiable 
delay on the part of the employer or union in bringing the charge may result in reduction 
of back pay. Matter of Smith & Corona Typewriters, Inc., 11 N . L. R. B. 1382 (1939); 
Matter of Inland Lime and Stone Co., 8 N. L. R. B. 944 (1938) . 

7Section 8. It shall be an unfair labor practice for an employer 
(1) To interfere with, restrain, or coerce employees in the exercise of the rights guaranteed 

-in section 7. 
(2) To dominate or interfere with the formation or administration of any labor organiza
tio~ or contribute financial or other support to it, etc. 
(3) By discriminating in regard to hire or tenure of employment or any term or condition 
of employment to encourage or discourage membership in any labor organization, etc. 
(4) To discharge or othP.rwise discriminate against an employee because he has filed charges 
or given testimony under this Act. 
(5) To refuse to bargain collectively with the representatives of his employees, subject to 
the provisions of section 9(c). 

"The rules governing t'1e procedure in complaint cases are contained in NLRB , Rules 
and Regulations (Ser. 2, 1939) art. II, §§ 1-38. For a discussion of the Board's procedure, 
see Davey, Separation of Functions and the National Labor Relations Board (1940) 7 U. 
OF CHI. L. REV. 328; Fahy, The Preparation and Trial of Cases before the National Labor 
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organization8' with the regional director for the region in which the 
unfair labor practice has occurred or is occurring.9 The regional director 
investigates to determine whether there is any basis for the charge ; 10 if 
he finds that there is ,11 then he issues a complaint and a notice of 
hearing,1 2 which is served on the party charged.13 The latter has the right 
to file an answer.14 There is a hearing before a trial examiner.15 The 

R elations Board (1939) 15 A. B. A. J. 695; Gellborn and Lin field, Politics and Labor 
R elations: A Study of the Administrative Procedure of the NLRB ( 1939) 39 CoL. L. REv. 
339; Madden , Administrative Procedure: National Labor R elations Board (1939) 45 W. VA. 
L. Q. 93; Merican, Procedure itnder the Wagner Act (an unpublished study). 

8'There is no self institut ion of action by the Board. 
"The Board may permit a charge to be filed directly with it. 1\TLRB , Rules and Regulations 

(Ser. 2, 1939) art. II,§ 36. 
10The purpose of this investigation is two-fold: (1) to determine whether the Board 

has jurisdiction, and (2) to see whether there is merit in the charge. 
uif after an investigation the regional director believes that there is no basis for the 

charge, be requests the party which filed it to withdraw it . If not withdrawn, he dismisses 
it. This action is reviewable by the Board. A similar procedure is followed in representa
tion cases. 

"'The regional director sends to the Board a report of the results of the investigation and 
requests authorization to issue the complaint. The secretary of the Board determines 
whether to authorize it or not. In doing this he may seek the advice of the Board itself 
and does so frequently where matter of policy or a serious jurisdictional question is 
involved. House Committee Investigating Labor Board and Wagner Act (1940) Vol. 
II , p. 399. 

"'The respondent (the person or company against whom the charge was made) bas under 
the present rules the right to answer within ten days. It is within the discretion of the 
regional director to extend the time for filing the complaint. NLRB, Rules and Regula
tions (Ser. 2, 1939) art. II , §§ 10, 12. 

"The Act requires that there must be at least five days interval between the serving of 
the complaint and the hearing, but under a recent edition of its rules the time has been ex
tended to ten days. The date of hearing may be extended by the regional director at the 
request of one of the parties or on his own motion . NLRB , Rules and Regulations 
(Ser. 2, 1939) art. II, §§ 5, 6. 

15Any time after a charge bas been filed with a regional director, the Board may order 
that such charge and any proceedings instituted in respect thereto be transferred to itself. 
NLRB, Rules and Regulations (Ser. 2, 1939) art. II , § 36. The Board has on occasions 
ordered a case transferred to itself before the trial examiner had rendered his intermediate 
report. There is no intermediate report in such cases. In place of the report, the Board itself 
issues proposed findings and proposed order after its consideration of the record. This is 
served on the parties as in the case of the intermediate report and exceptions may be taken to 
it. The Board adopted this procedure when no intermediate report was issued after the de
cision of Morgan v. United States, 304 U.S. 1 ( 1938), which held that the right to a bearing 
included "a reasonable opportunity to know the claims of the opposing party and to meet 
them." Id. at 18. Subsequently it was held that neither an intermediate report nor proposed ~ 
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evidence taken at the hearing is reduced to writing, and together with the 
complaint, the answer and exhibits, if any, make up the record. After 
the hearing is ;oncluded,16 the trial examiner draws up what may be called 
a tentative intermediate report which, together with the record, is reviewed 
by another trial examiner.17 If the trial examiner agrees with any sug
gestions that may be offered by the reviewing trial examiner, he in
corporates them into the intermediate report which is then served upon 
the parties. This report contains his findings of fact and recommenda
tions as to the order that should be made by the Board.18 Any party to 
the proceedings may file exceptions to it or to any part of the record.19 

The parties with the consent of the Board, which is usually granted, may 
file briefs and present oral argument before the Board.20 After the oral 
argument before the Board, if there is one, the review attorney who has 
been assigned to analyze the record reports to the Board. The Board 
tentatively decides the issues and instructs the review attorney to prepare 
a draft decision which is submitted to the Board members for their ap
proval and correction; after this, it is issued as the decision of the Board.21 

findings was necessary; because in the Board's proceedings the complaint sufficiently advises 
the parties of the charge. National L. R . B. v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). 
But the Board still adheres to the procedure adopted after the Morgan case. 

10Any party to the proceedings is entitled to present oral argument at the close of the 
hearing, and likewise the party may file a brief with the trial examiner. NLRB, Rules and 
Regulations (Ser. 2, 1939) art. II , § 29. 

17This procedure has been but recently adopted. 4 REP. N. L . R. B. (1940) 150 n . 3. 
18At this stage, the proceedings may end if the respondent complies with the recom

mendations of the trial examiner and the party who made the charge files no exceptions to 
these recommendations. 

The intermediate report has as its purpose to inform the Board and the litigants of the 
trial examiner's analysis of the facts, estimate of the credibility of witnesses, and the order 
which he thinks should be made. The Board, however, must examine the record and makes 
its own findings and order independent of those of the trial examiner. See statements of 
Mr. Fahy, General Counsel of the Board, in Hearings before the Committee on Education 
and Labor on S. 1000 etc., 76th Cong., 1st Sess. (1939) 333. 

16Upon receipt of the intermediate report by the Board in Washington, the Board orders 
transfer of the case to itself . Within 20 days of this order any party may file exceptions 
to the report. This period may be extended. NLRB, Rules and Regulations (Ser. 2, 1939) 
art. II, § 33. 

"°If any party desires to present oral argument or file a brief, he must make a request 
to the Board for permission within 20 days from date of order transferring the case to 
the Board. NLRB, Rules and Regulations (Ser. 2, 1939) art. II, § 35. Both are usually 
granted if requested. See Madden, The National, Labor R elations Act and Its Procedure, 
Address before the Legal Institute of the Am. Bar Ass'n (Nov. 13, 1939). 

21Madden, Th e National Labor Relations Act and It s Procedure, supra note 20. 
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If the respondent fails to comply with the Board's order, the Board must 
petition the proper circuit court of appeals for enfom;ment; or the 
respondent has the right to petition the circuit court for review of the 
order. Under this review the respondent can contest the Board's jurisdic
tion, challenge the sufficiency of the evidence, and claim that the fair 
hearing which is required by the Act and the Constitution was denied it. 
If the court affirms the order of the Board and the respondent still refuses 
to 'obey it, contempt proceedings are in order.21

• 

The procedure in representation cases, due to the nature of the pro
ceeding, is somewhat different, less complicated and more informaL22 

Upon the filing of a petition for certification with the regional director,23 

the latter conducts a preliminary investigation. If it appears that there is 
a question of representation, he attempts an informal solution of the ques
tion by a consent election24 or some other informal means. Failing in this, 
he reports to 'the Board the results of his investigation; and if he concludes 
that the case is a proper one for the Board to exercise its authority under 
Section 9 ( c), he recommends that the Board institute proceedings. The 
Board may then order the regional director to conduct a formal investiga
tion and provide for a hearing. 25 The hearing is had before a trial 
examiner. At the close of the hearing the record is sent to the Board 
together with the informal report of the trial examiner (not served on the 
parties) containing his findings and recommendations. Oral argument 
before the Board or the right to submit briefs may be granted. Then the 

21"National L. R. B. v. Hopwood Retinning Co. , 104 F . (2d) 302 (C. C. A. 2d , 1939). 
22The rules governing the procedure in representation cases are contained in NLRB, Rules 

and Regulations (Ser. 2, 1939) . For a discussion of procedure in representation cases see 
note 7 supra. 

23Formerly under the Board's rules only an employee or a person or labor organization 
acting on his behalf could petition for certification. Now this has been changed to permit 
tpe employer to file a petition. NLRB, Rules and Regulations (Ser. 2, 1939) art. II, § I. t 
But § 3 provides that the Board shall not direct an investigation on petition filed by an 
employer unless it appears that there are two unions both claiming to represent a majority 
of the empfoyees. 

"'It i_s attempted to include in the agreement consenting to the election the manner of 'I 
conducting the election, the appropriate bargaining unit, the eligibility list of those entitled ~ 
to vote and various other matters. In order to have such an election all the parties must 
agree-the employer, the petitioning union, and any other union claiming to represent the "': 
employees. 

""The Board often refuses to authorize formal investigation and dismisses a petition for 
the reason that the formal investigation shows that the union petitioning represents only 
a few of the employees, or because of an existing contract between employer and another 
union, or because there is lack of jurisd:ction. 
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Board assisted by a review attorney in issuing its decision may dismiss 
the petition, or having determined the appropriate bargaining unit, certify 
representatives upon the basis of the record, or direct an election.26 Fol
lowing the election, the regional director issues his intermediate report 
containing a tally of the secret ballots with his findings and recommenda
tions. Any of the interested parties may file objections to this report. 
If there are no objections , the Board certifies representation, or if no 
representatives have been chosen dismisses the proceeding. If objections 
are made, the regional director conducts an investigation and serves on 
the parties his "report on objections." If the Board believes that any 
such objection raises substantial and material issues, it directs that a 
hearing be had before a trial examiner, who sends the record to the Board 
at the conclusion of the hearing. Thereupon the Board renders a 
decision. As certification is not a final order, there is no review by the 
courts in such cases. 27 But if subsequently a complaint is filed against an 
employer for refusing to bargain with the certified union, the employer 
may have the court review both the record in the unfair labor practice 
proceeding and the record in the certification proceeding. 

COMPLAINT CASES 

It is in the complaint cases that the greatest delay is shown.28 These 
cases are naturally more difficult because three parties are equally in
terested-the employer who is charged with the unfair labor practice, 
the employee or union which has made the charge, and the Board which 
has the duty to press the charge. The representation case is on the 
contrary a non-adversary proceeding.29 Furthermore the facts which must 
be determined are more objective. In the representation cases, aside from 
the jurisdictional elements which have to be proved, it is a question of 
determining the appropriate bargaining unit and certification of the proper 

""The Board has recently stated that it will order an election in all such cases when any 
party requests it. 

"'American Federation of Labor v. National L . R. B. , 60 Sup. Ct. 300 (U.S. 1940). 
28On the average it takes approximately ten months to see a complaint case through its 

various stages of procedure as compared with the average in representation cases of approxi
mately five months where there is an election held and approximately four months where 
no e!ection is held. (Based on statistics submitted by the Board). House Committee Inves
tigating Labor Board and Wagner Act (1939) Vol. II , pp. 445, 446. Statistics in this and 
subsequent notes are based on a period from Oct. 1, 1935 to June 30, 1939. 

"'In repre~entation cases the Board merely furni shes a procedure by means of which the 
representatives of employees in the appropriate bargaining unit may be determined. 
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representatives, all of which ordinarily does not require the length of time 
necessary to prove an unfair labor practice. 

Several cases in which there has been delay will be presented. Of 
course the cases which follow are not typical cases, that is, they do not 
represent the ordinary run of the day case, nor do they represent the 
typical case that has gone through all procedure up to the Board's de
cision. Therefore they are not a fair basis upon which to criticize the 
Board. If they were typical cases the Board would have to fold up, for 
it would find itself impotent to carry out the purposes of the Act in the 
face of the number of cases that would pile up. But the following ex
amples will in part at least explain how it may well happen that it will 
take three or four years for a case to be decided and how recently a circuit 
court of appeals was moved to comment on " the astonishingly long time 
that has elapsed between the filing of the charges of unfair labor practices 
and the presentation of the case in court."30 

The National Casket Company case.31 The Casket Union filed charges 
on October 19, 193 5, alleging that the company had discharged and refused 
to reemploy certain persons because of union activity. On ovember 
4th,32 the Board issued its complaint signed by the regional director of the 
third region. The company filed an answer on November 15th in which 
it denied the charges and as a separate defense alleged that the Act was 
unconstitutional as applied to the circumstances of this case. Hearing was 
held before a trial examiner from ovember 25th through the 27th. On 
December 16th, the Board issued an order transferring the proceedings to 
itself before the intermediate report was issued by the trial examiner.33 

Thereafter counsel for the company was permitted to file brief and on 
June 20, 1936, the Board made its findings of facts and law and issued its 

""National L. R . B. v . ational Casket Co., 107 F . (2d) 992, 995 (C. C. A. 2d, 1939). 
311 . L . R . B. 963 (1936) , 12 . L. R. B. 165 (1939). 
""During the interval between the filing of the charge and the issuance of the complaint, 

the regional director investigates the merits of the charge and determines the Board's 
jurisdiction. 

33At this time the Board did not issue proposed findings in absence of intermediate report. 
In determining to transfer a case to itself the Board usually is moved to do so where there 
is some important constitutional issue presented in the case, or where there is special need 
for haste, or where the trial examiner has been under some special criticism. See state
ments of Mr. Fahy in Hearings before the Committee on Education and Labor on S. 1000 
etc ., 76th Cong., 1st Sess. (1939 ) 333-334; and testimony of George 0 . Pratt, Chief Trial 
Examiner in House Committee Investigating Labor Board and Wagner Act. (1940) 
Vol. II, p . 158. 
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decision, ordering the company to reemploy the complainants and to cease 
and desist from unfair labor practices. It was not until August 18, 193 7, 
that the Board petitioned the Circuit Court of Appeals for the Second 
Circuit for enforcement.34 Before the case had been heard, the Board 
made a motion to remand the case to itself which was granted three days 
later.35 A hearing was held before a trial examiner on April 25, 1938, to 
supply additioJ?-al evidence. On July 2nd, the intermediate report was 
filed . July 15th, the company filed exceptions to the report. On 
September 27th, oral argument was had before the Board in support of 
the exceptions. The Board considered the exceptions without merit, and 
on April 10, 1939, issued its supplemental findings of facts, conclusions of 
law, and recommendations that its order of June 20, 1936, be modified in 
certain respects and enforced as so modified. In December, 1939, the 
court issued its decision modifying the order of the Board and directing 
that an order be entered enforcing the Board's order as thus modified. 

Crossett Lumber case.36 The charge was filed December 3, 1935, but 
the complaint was not issued until a year and a half later, July 9, 193 7. 
July 15, 193 7, the answer was made by the respondent. Hearing before 
the trial examiner was postponed from July 19th to the 26th. On July 
22nd, the same union that filed the charge having previously petitioned 
for certification,37 the Board ordered the cases consolidated for the purpose 
of hearing. On August 3rd, the Board ordered that the proceedings be 
transferred to it. On September 9th, the Board notified the parties that a 

"'The Jong delay there was due to the Board's waiting for the Supreme Court's ruling on 
the constitutionality of the Act. See M adden 's testimony in H ouse Committee Investigating 
Labor Board and Wagner Act (1 940) Vol. II , p. 159. A serious question of statutory con
struction was also involved. This was the question of whether the Act fo rbids discriminatory 
refusal to hire a person because of his union activities, and justifies awarding to such a 
person the compensation he would have earned if the employer had not preferred to hire 
a non-union man . 

86It appears that the Board had discovered that its proof was deficient and therefo re de
sired that further evidence to be taken. 

008 N. L. R. B. 440 (1938) . 
87Nov. 30, 1935, the union filed petition for investigation and certification; April 28 , 

1936, the Board ordered an investigation by the regional director and authorized him to 
provide for a hearing; July 10, 1937, the regional director issued a notice of hearing upon 
the petition; July 22, 193 7, the Board ordered the two cases consolidated; hearing from 
July 26th to August 7th . The Board's decision dismissed the petition because it claimed 
that the activities of the company had so thwarted the activities of the union that by Nov. 
15, 1935, the union was almost completely disorganized and time was needed for the union 
to overcome the effects of the company's unfair labor practices. 
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hearing was to be held before it for purpose of oral argument on September 
17th. On September 10, 193 7, the company submitted a brief. On July 
21, 1938, the Board issued its decision. On August 4th, the respondent 
and regional director entered into a stipulation, subject to the approval of 
the Board, agreeing to the entry of a consent decree. On August 12th, the 
stipulation was approved.38 

Nutrena Mills Company case.39 Charges filed by union on June 18, 
1937. An amended charge was filed on July 31, 193.7 , and another 
amended charge was filed on May 16, 1938. On June 24, 1938, complaint 
was issued.39

" Answer was filed on July 11th. The hearing extended from 
the 14th through the 16th of July. The intermediate report was filed on 
October 24, 1938. On November 4th, the company asked for an extension 
of ten days for the filing of exceptions to the intermediate report. The 
regional director joined in this request on the basis of the respondent's 
probable compliance with the intermediate report. The Board thereupon 
extended the period for filing exceptions to November 16th. At the 
request of the respondent and in order to enable a settlement to be reached, 
subsequent extensions were made. On January 4, 1939, the Board ap
proved the stipulations and settlement that had been entered into between 
the respondent and the regional director. 

It is thus seen that there is a variety of sources from which delay may 
stem. When Board, union,40 and employer work together for an expedi
tious settlement of a case, the procedure works fairly well, and that this is 
what usually occurs is demonstrated by the fact that in the great majority 

38M r. Fahy explained that the case was pending during the period when the Board was 
overwhelmed with new cases, and that delay was due to two factors: (1) activities of the 
company's espionage agents in hindering the efforts of the Board in obtaining proof of the 
charges, and (2) desire en the p3.rt of both the Board and the union to obtain a decision 
in another c2se regarded as a test case. Hearings before the Committee on Education and 
Labor on S. 1000 etc., 76th Cong., 1st Sess. (1939) 275, 276. 

3912 N. L. R . B. 1123 (1939). 
39•Delay in filing the complaint was due to attempts by the regional director to get volun

tary compliance by the company. The union itself on several occasions asked for post
ponement of the issuance of the complaint so as to enable it to settle the case. See note 40 
infra. 

•
01t is very hard for the Board to go ahead with a case when the union does not want to. 

In developing its case the Board has to depend on union witnesses to a large extent; 
and therefore when the union is not inclined to go ahead with a case at a particular time, 
the Board in its discretion sometimes delays the ·case particularly when some effort at 
mediation is in progress. Testimony of Edwin S. Smith, in House Committee Investigating 
Labor Board and Wagner Act (1939) Vol. I, p. 220. 
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of instances the cases are settled without such long drawn out procedure. 
Most of the cases are settled before formal action41-93.4%-and 

only 2. 7 % goes through to decision of the Board.42 It appears that of the 
seven steps in the Board's procedure, the most time-consuming are from 
the charge to the complaint, from the heq.ring to the intermediate report, 
from exceptions to oral argument and from oral argument to decision.43 

The longest of these is the time that elapses between the charge and 
complaint. This is the natural result of attempts to settle and cautious
ness on the part of the Board. As a practical matter the Board seldom 
issues a complaint which it may later on be forced to dismiss. The im
portance of this stage in the proceedings is realized when one considers 
the number of cases that are dismissed and withdrawn--42.7%-and 
settled--49.6 %-at this stage.44 An explanation for the great number 
of cases that are dismissed or withdrawn after investigation lies in the in
formality of the charge blank.45 A union or employee can easily fill out a 

"Formal action in unfair labor practice cases is begun with the issuance of a complaint 
and in representation cases with the issuance of a notice of hearing. 

'"House Committee Investigating Labor Board and Wagner Act (1940) Vol. II, p. 444. 
Charges disposed of without formal action 

Settled 
Dismissed 
Withdrawn 
Otherwise 

Total 
Id. at 380. 
"'Average (median) number of days from: 

Charge to complaint 
Complaint to hearing 

No. of Cases 
6086 
1968 
3274 

141 

11,469 

Number of days of hearing 
Hearing to intermediate report 
Intermediate report to exceptions 
Exceptions to oral argument 
Oral argument to decision 

Total 

Average number 
of days from filing 
of charges to clos-

74 
15 

7 
57 
15 
48 
96 

312 

ing of case 
34 
65 
63 
51 

46 

House Committee Investigating Labor Board and Wagner Act (1940) Vol. II, p. 445. 
"Id. at 444. 
'"The charge which is signed and sworn to must contain the following : "(a) the full 
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charge without having any basis in fact at all. This not only necessitates a 
careful investigation of all charges, but it requires a large personnel. A 
possible means of remedying this situation would be to require a union or 
employee to be more specific in its charge and to show some fairly definite 
grounds for their charge. Of course this would partly nullify the purpose 
of the Act by throwing some of the burden of enforcing it from the Board 
where it is placed to the party filing the charge. It would be unfair 
and subversive to the purposes of the Act if an individual employee or a 
weak union is obliged to assume the Herculean task of investigating and 
getting proof of unfair labor practices being perpetrated, but in the case of 
national unions it would perhaps not be asking too much to require them 
to assume such a burden. This would in turn reduce the number of the 
Board's personnel which are now engaged in investigating charges which 
in numerous instances prove groundless.46 

The length of time required by trial examiners in filing their inter
mediate reports is chiefly attributable to personnel shortage which require 
the trial examiner to go from one case to another without first writing up 
the intermediate report.47 Of course it would be possible to shorten this 
period by requiring less elaborate and careful reports.48 The trial ex
aminer, however, is in a key position to determine the credibility of wit
nesses and has an intimate knowledge of the case which the Board does 
well to utilize. Furthermore this report may provide a basis for settlement 
terminating further litigation.49 

The length of time that elapses before the decision is rendered can be 
laid to the fact that the Board has had such a backlog of cases. The delay 
is bound to cease as soon as the Board can catch up with its current 
cases. 

name and address of the person or labor organization making the charge. (b) The full name 
and address of the person against whom the charge is made. (c) A clear and concise state
ment of the facts constituting the alleged unfair labor practices affecting commerce." 
NLRB, Rules and Regulations (Ser. 2, 1939) art. II,§ 3. 

"An indication of this is the number of charges that are dismissed or withdrawn after 
an investigation but before a complaint is filed by the Board. 

"See Padway's testimony in House Committee Investigating Labor Board and Wagner 
Act (1940) Vol. VI, p. 906. 

'"In connection with this see the ATTORNEY GENERA.L's COMMITTEE ON AnMINISTRATIVE 
PROCEDURE, TuE FEDERAL COM111UNICATIONS COMMISSION ( 1940) 4 7-50. Chief criticism 
of the intermediate report is that they are inadequately formulated. 

"'There have been 41 cases closed by compliance with the IR (.3% of all cases closed by 
the Board) and 19 cases in which the case was closed by the IR holding no violation of 
the act (.2%). House Committee Investigating the Labor Board and Wagner Act (1940) 

Vol. II, p. 444 . 
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The time of hearing will be determined largely by the skill of the trial 
examiner and the Board's attorney, and the competency and good faith 
of the union and employer. 

The cases that have been mentioned illustrate the various causes of 
delay in specific instances. They show that the working of the administra
tive process in an efficient and expeditious manner depends on those who 
are connected with its actual operation more than anything else. On 
occasion the Board's attempts to induce the employer to stipulate has 
resulted in interminable delay. On the other hand, the advantages of such 
a policy are evident in view of the maze of dilatory tactics accessible to the 
employer. Thus the employer may call countless witnesses, fill the record 
with innumerable exhibits, extend r:ross examination,50 make various 
motions and refuse to stipulate anything.51 Then, again, specific cases are 
prolonged because they are naturally complicated, involving perhaps novel 
jurisdictional elements which require careful preparation of the case.52 

Of course great delay was caused in the beginning by the wave of in
junctions that confronted the Board.53 Then the very fact that in build
ing up its record the Board is not bound by the rules of evidence results 
in the admission of much hearsay evidence which may have little or 
nothing at all to do with the case. This invites rebuttal hearsay-all part 
of a vicious circle.54 But the remedy lies not in limiting the administra
tive body to the strict rules of evidence, but in developing skilled trial 
examiners who can sift the evidence. Of course, hearsay evidence is im
portant in the Board's proceedings in building up the "background" of 
the case. The urgency of developing skillful trial examiners is also needed 
to prevent another abuse, that is, custom of parties asking for continuances 
and extensions of time just to delay the proceedings. 

00American Rolling Mills Co. C-444. 
51Schwarze Electric Co., 16 N . L. R. B., No . 33 ( 1939) ; Diamond Crystal Salt Division 

of General Foods Corp., 7 N. L . R. B. 563 (1938). 
"'Grower Shipper Vegetable Association, et al. , 15 N. L. R . B., No. 39 ( 1939). 
""Madden's testimony. House Committee Investigating Labor Board and Wagner Act 

(1940) Vol. II, pp. 35 1-3S2 . When the Board first began to operate, there was a great 
wave of injunctions from district courts enjoining even the holding of a hearing. The 
Board proceeded on the policy of fighting each of these cases instead of prosecuting a few 
test cases. This was done to prevent the operation of the Act from coming to a standstill 
until the highest court could pass on its validity. Myers v. Bethlehem Shipbuilding Corp., 
303 U. S. 41 (1938) , held that a dist rict court could not enjoin the Board from holding 
a hearing . 

.. Madden's testimony. House Committee Investigating the Labor Board and Wagner 
Act (1940) Vol. II, p. 405. 
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REPRESENTATION CASES 

As has been done in the complaint cases, a few illustrative cases will 
be given to indicate some of the sources of delay therein. 

The Bamberger R einthal Company case.55 A petition for investigation 
and certification of the representatives of the employees of the Bamberger 
and the Knitting Companies was filed on June 15, 193 7. On June 17th, an 
A. F. of L. union filed a petition for certification of the representatives of 
the employees of the Stone Company. These cases were consolidated. 
On July 1, 193 7, the Board issued an order directing an investigation and 
hearing. On August 7, 193 7, the Board ordered the regional director to 
conduct a secret election for the purpose of determining the bargaining 
unit at the Bamberger Company. Two unions claimed majority status. 
Previous to this the Bamberger Company had filed a brief requesting 
that the petition for certification be dismissed because of an existing con
tract with the A. F. of L. union. It also alleged various exceptions to the 
trial examiner's rulings. On August 16th, an election was held, Im
mediately afterward the intermediate report on the election was issued. 
Following the counting of the ballots, the A. F. of L. union objected to 
the certification of the results in view of the fact that the final count was 
so close. It also protested the challenging of 25 votes. Upon these it was 
impossible to make any intelligent decision at the time of the count, as 
statements of observers for the two sides were so directly contradictory 
concerning the duties performed by the workers in question. On 
September 3, 193 7, the Board issued its decision in which it postponed 
the making of any certification until after a hearing could be had on 
objection to the ballot and the intermediate report. On September 20th, 
the Board ordered a hearing. A hearing was held on September 24th, 
October 11th and October 12th. Various exceptions were taken to 
rulings of the trial examiner. On December 11th, the Board directed 
an investigation and hearing. It appeared to the Board, after a review 
of ' the record of the previous hearing, that questions existed concerning 
the appropriate unit and the employment status of certain individuals ex
cluded from voting at the election. A hearing was held on January 
20, 21 and 29, 1938. This third hearing resulted in further exceptions to 
rulings of the trial examiner. The Board in its decision of November 
22 , 1938, said: 

"As a result of the numerous challenges at the election and the objections and 

063 N. L. R . B . 257 ( 193 7), 9 N. L . R. B. 1057 ( 1938). 
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counter objections fi led subsequent thereto, i t has been necessary to conduct two 
hearings in this proceeding since the election took place. Considerable delay has 
ensued as a consequence of the addi tional hearings and the necessary consideration 
of the difficult questions of fac t presented. Almost 18 months have elapsed since 
the eligibility date specified in the Direction of Election and more than 15 
months since the election itself took place. The Intermediate Report of the Trial 
Examiner with respect to the election revealed that only four votes separated the 
con tending unions with 2 5 challenged not counted. Our examination of the 
evidence indicates that a final decision on the merits of this case would show a 
result equally close if not actually a tie. In view of this fact and of the delay 
which has occurred since the commencement of the proceeding there is a st rong 
possibility that a certification made at this time might not accurately represent the 
present wishes of the employees as to representative for the purpose of collective 
bargaining. Under all the circumstances, therefore we believe it inadvisable to 
issue a certification of representatives at this time. The petition . . . will be 
dismissed .. . subject to the right of either party to file immediately a peti tion 
requesting an investigation and certification . . . . In view of the dismissal of the 
petition, we find it unnecessary to decide the questions involved in the record 
and three hearings or to rule upon the exceptions which were taken to the rulings 
of the Trial Examiners at such hearings." 

The Bishop & Company case.56 A petition for investigation and cer
tification was filed July 20, 1937, by the United Cracker, Bakery and 
Confectionary Workers Union. On September 22 , 1937, an amended 
petition was filed. On September 2 5, 193 7, the Board issued an order 
directing the regional director to conduct investigation and provide for a 
hearing.5 7 On October 19, 1937, the regional director gave notice of a 
hearing to be held on November 1st. On December 15th, the Board 
rendered its decision and direction for the holding of an election within ten 
days.58 At the request of the United Cracker Union, and with the consent 
of the International Bakery and Conf ectionary Workers of America, inter
venor, the Board issued on December 23 , 1937, an Amendment to Direc
tion of Election, deferring the date of election . The election was held on 
December 28th. On the 29th, a copy of the intermediate report upon the 
secret ballot was served upon the parties. The results indicated that the 
International Bakery union had been chosen to represent the employees. 
The United union filed objections to the intermedate report , claiming that 
the respondent ( 1) had failed to prepare an accurate list of eligible voters 

064 N. L. R . B. 514 (193 7), 13 N . L . R . B., N o. 26 (1939). 
"'One cann ot assume that the Board was doing nothing between the petition and the 

issuance of its order, fo r there is an in fo rmal investigation by the regional director . 
68A di rection fo r election usually orders the regional director to hold an election within 

fifteen or within thirty days from th e date of direction. 
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and ( 2) had influenced the votes of some of its employees. Before the 
Board passed on these objections,59 United filed charges on March 18, 
1938, with the regional director alleging that the respondent had com
mitted an unfair labor practice in permitting solicitation on behalf of the 
International union and not the United. This charge in part repeated the 
substance of the second objection to the intermediate report on the ballot. 
On April 26, 1938, a complaint ws issued against the respondent. The 
hearing on the complaint was held from August 16th through August 
20th before a trial examiner.60 On March 18, 1939, about seven months 
after hearing, the trial examiner filed his intermediate report finding that 
the respondent had not committed the unfair labor practice charged and 
recommending that the complaint be dismissed.61 No exceptions were 
filed to the report. On June 7th, the Board made its supplemental de
cision and certification of representatives. In this decision the Board 
found that the first objection made to the intermediate report on the 
secret ballot had been refuted by the company's reply. The second objec
tion to the intermediate report on the election was investigated in the 
course of the hearing on the complaint. In view of the fact that the 
United union did not file objections to the trial examiner's findings and 
recommendations, the Board considered this an acquiescence in those 
findings which related to its objections to the ballot; therefore the second 
objection was overruled. 

The time consumed in settling representation cases is on the average 
less than the time required in complaint cases61• The majority of cases 
(as is true of complaint cases) are settled informally.62 

~he regional director made an investigation and sent in his report sometime in February. 
House Committee Investigating the Labor Board and the Wagner Act (1940) Vol. III, p. 160. 

00/bid. The hearing deferred by attempts to get settlement with the company and the 
fact that the company requested postponement of hearing. 

"'Time for filing exceptions to intermediate report was extended to April 27 . 
""Average (median) number of days from petition to hearing 49 to 52 

Number of days of hearing 6 
Hearing to direction of election 51 
Direction of election to election 19 
Election to decision 36 
Hearing to decision 62 
Total : Petition disposed of after election 161 to 164 

Petition dfsposed of without election 117 to 120 
Statistics printed in House Committee Investigating Labor Board and Wagner Act 

(1940) Vol. II, p. 446. 
112In representation cases formal action is from the issuance of the notice of hearing. 77.8% 
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In representation cases the matter of delay can be laid to a large extent 
at the door of the unions themselves,63 with the employer in some cases 
doing his part to obstruct the proceedings. In the first place a consent 
election dispensing with the hearing is the most rapid method of proceed
ing.64 But this necessitates the consent of all interested parties-the 
unions as well as the employer.65 Perhaps the greatest obstruction re
sorted to by a union, and certainly one of the most troublesome obstacles 
to the settlement of the representation case, is the practice of filing an 
unfair labor practice charge after a rival union has petitioned for an 
investigation and certification. In such instances, the Board usually 
combines the two cases and holds up the proceedings on the representation 
case until such time as the charge can be disposed of. As soon as the 
charge is filed the Board investigates; and if it finds that there is any 
merit in it, it will dispose of the complaint case first. 

Such a charge may not only be filed before the election, but after an 
election66 and before certification. Of course the unfair labor practice, in 
order to hold up the certification of the petitioning union, must be alleged 
to have occurred before the election. Thus if a union discovers that the 

of representation cases were closed before formal action; 30% of these petitions were dis
missed or withdrawn. 

63Mr. Madden stated that it was a frequent practice in representation cases to have one 
union attempt to delay proceedings. Hearings before the Committee on Ed1uation and 
Labor on S. 1000 etc., 76th Cong., 1st Sess. (1939) 140 . 

.. Even where there was a consent election the Board was troubled as to whether certifica
tion could be made after the election. The Act, § 9 ( c), provides for certification only after 
a hearing. The Board finally concluded that certification was possible on the basis of a 
consent election or on the basis of a stipulation entered into without a public hearing. 
Madden's testimony, House Committee Investigating the Labor Board and the Wagner 
Act (1940) Vol. II, p . 415. 

00Tbus in the Universal Pictures Co. Case, 16 N. L. R . B., No. 31 (1939), delay was caused 
by time required by the regional director's attempts to get the employer to agree to a consent 
election. But the time required to get this co nsent-three months from petition to election
was much shorter than it takes to settle a representation case if it goes through the regular 
procedure. See statements of Mr. Fahy in Hearings before the Committee on Education 
and Labor on S. 1000 etc., 76th Cong., 1st Sess. (1939) 2757. 

66If the complaint proceedings are long in the process of litigation, the Board may find 
at the conclusion of the complaint case, that the election results no longer represent the choice 
of the employees and may dismiss the petition. Seatrain Lines, Inc., 10 N. L . R . B. 1169 
(1939). A petition was filed, and the Board ordered an election. Before the election, an 
unfair labor practice charge was filed. The election was held notwithstanding this charge, 
but the ballots were not immediately counted. Later because of the length of time ( over a 
year) consumed in investigating the charge, which was later dismissed. the Board dismissed 
the petition without counting the votes. 
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election has gone against it, it can hold up and possibly prevent the certi
fication of the other union by filing a charge.67 The mere fact of a union's 
filing a charge after another union has petitioned for certification may 
well be ground for suspicion and might very properly warrant the require
ment that the union filing it produce some definite proof of its allegations 
in order to impede certification. Even if the Board did not wish to go 
ahead and certify under such circumstances,68 it might be feasible to hold 
an election, provided the charge is filed before the same, and then between 
the election and before certification, investigate and determine the 
charges.69 Such a procedure would seem to have two advantages. It 
would discourage unions somewhat from filing charges in the hopes of 
being able to gain ground in the unit in the interval during which the 
charge is being investigated. ·Then if the union, that files the charge and 
at the same time petitions to intervene in the representation case, wins 
the election, certification could follow immediately. This type of delay 
is perhaps less important today because unions are realizing that such 
tactics cause other unions to resort to the same practices against them. 

The union may further delay certification by filing objections to the 
conduct of the election for in such a case the certification must be with
held until there is an investigation.70 The delay caused by this practice 
and the practice of filing a complaint is the more troublesome because 
there is not very much that the Board can do about it. Obviously there 
can be no fair election if an unfair labor practice existed prior thereto. 
And of course if there were any irregularities in the conduct of the elec
tion, the results of the election would not represent the will of the 
employees. Therefore the Board must carefully investigate all charges 
and objections to the conduct of an election. 

A Board policy which results in delay is that of not directing an elec-

67See M r. Fahy's Statements in H earings before the Committee on Education and Labor 
on S . 1000 etc., 76th Cong., 1st Sess. (1939) 844. 

68See Matter of Western Union Tel. Co., 3 N. L . R . B. 375 (1939). 
'"'This procedure is fo llowed in some instances by the Board. See Matter of J ohn-Man

ville, 7 N. L . R . B. 1055. 
70Board member Leiserson in testimony before the House Committee said that in most 

of these election cases after you secure all the evidence on the charges of improper election, 
you find that there was not anything in them or that the particular things that they pro
tested about would not have affected the results of the election at all. For instance there 
are challenges at practically every election. Though the regional director makes the init ial 
ruling on all chal lenges, they have to be fin ally determined by the Board. House Com
mittee Investigating the Labor Board and Wagner Act ( 1939) Vol. I , p. 49. 
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tion until the effects of an unfair labor practice have worn off.71 

CONCLUSION 

1119 

For the successful and prompt settlement of cases before the Board, 
the burden rests ultimately upon the employer and the union as well as 
the Board. In order to settle a case expeditiously, it is necessary that 
resort not be had to the full procedure provided by the Board.72 Otherwise 
the case is bound to drag no matter how efficiently the Board operates, 
for the procedure is just too elaborate. Likewise, the Board is too 
cautious73 in building up its case to proceed in haste. Of course if union 
or employer deliberately seek to delay proceedings it is well within their 
power to do so. 

The Board may streamline its procedure in various ways without 
violating the provisions of the Act or the due process clause of the Con
stitution. Thus the Board may dispense with its intermediate report in 
complaint cases,74 the preparation of which by the trial examiner is one 
of the most time-consuming stages in the complaint cases. When that is 
done the Board need not make proposed findings itself before issuing its 
decision. 75 It may dispense with oral argument and it may be less gen
erous in granting continuances.76 But aside from the advisability of 
affording the fullest protection to the interested parties, there is, looking 
at the matter realistically, this disadvantage-namely, that any such 
attempts by the Board are bound to result in adverse criticism, much of 

71Matter of Red River Lumber Co., 5 N. L . R . B. 663 (1938). 
72The necessity for eliminating formal proceedings is shown in a communication sent out 

by the Board to all its regional directors on Aug. 8, 1936, expressing alarm at the decrease 
in number of settlements secured by regional offices and their failure to dispose of more 
cases informally . ff went on to state the necessity for cutting down on the number of 
hearings with their consequent records which have to be analyzed by the overburdened 
review section. House Committee Investigating the Labor Board and Wagner Act (1940) 
Vol. II, pp. 705-706. 

"Although the Board takes considerable time in building up a case, it is perhaps justified. 
If the Board is careful in building up the record, the result will be that it will not have 
as many cases reversed; and employers, realizing that the Board suffers few reversals, 
will then be willing to settle, without formal proceedings. This may account in part for the 
large number of cases settled informally. But if the Board began to lose cases in the 
courts, the employer would be probably more inclined to fight the case. See Ward, Proof 
of "Discrimination" under the National Labor R elations Act (1939) 7 GEO. WASH. L. REV. 
681, 798-799. 

"Consolidated Edison Co. v. National L . R. B., 305 U. S. 197 (1938); National L. R. B. 
v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). 

%National L. R. B. v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). 
76

] efferson Electric Co. v. National L. R. B. , 102 Fed. (2d) 949 (1939). 
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which would undoubtedly be by the very parties now complaining of 
delay. It would thus redound to the disadvantage of the Act itself. 
Furthermore the courts, when they are called upon to enforce the Board's 
decisions, would likely be more inclined to look into the factual situation 
in each case to see whether the rights of the parties had been infringed. 
In representation cases, the Board might not be so solicitous that every 
element insuring a fair and free election be present. It might also be a 
little stricter on unions in their methods of delaying procedure whether 
deliberately or not. But then this is a matter of policy, whether it is 
better to sacrifice occasionally a fair election for expediency. And this is 
true to a lesser or greater extent of the whole procedure of the Board; 
and this criticism, if it is a criticism, may be made that the Board does 
not sacrifice well worked out procedure for expediency in any case. As 
the backlog of cases is reduced, and as procedural changes based on 
greater experience are made from time to time, it may be expected that 
delay will be minimized, as it has already to a large extent.77 

JOHN H . D. WIGGER 

77ln view of the proposed enactment of H . R . 6324, popularly known as the Walter-Logan 
Bill , it is perhaps timely to suggest what is likely to be the effect of its passage in its present 
form upon the functioning of the N . L. R . B. The special committee of the American Bar 
Association, sponsor of the Bill in Congress, admits that delay may result from the operations 
of the proposed law upon administrative procedure. See Landis, Crudal Issues in Adminis
trative Law-The W alter-L ogan Bill (1940) 53 H ARV . L. R EV. 1077. The enlargement of the 
scope of judicial review, allowing re-examination and revaluation of the evidence, the increase 
in the number of the type of orders subj ect to review and the opening of the rules and regula
tions to preliminary public hearing and subsequent court scrutiny could hardly have any 
other effect than to lengthen the period of time from filing of charge to disposition. 



THE VOTING TRUST-ITS PRESENT STATUS 

JN THE world of "big business" the importance of the voting trust 
problem is rapidly assuming greater significance. Modern business, 

being conducted by large corporations with thousands of stockholders 
located in all parts of the country, render it impracticable and oftentimes 
impossible for meetings of stockholders to be held. It would hardly 
be feasible to assemble the legions who constitute members of a corpora
tion such as American Telephone and Telegraph. 

At common law the power to vote was inherently annexed to and 
inseparable from the real ownership of each share, and could only be 
delegated by proxy with power of revocation.1 Sentiment against voting 
trusts and pooling agreements found expression in the opinions of judges 
and in not always the temperate language of commentators of the law; 
but experience has demonstrated their usefulness, and the hostility evinced 
toward them has by degrees diminished.2 

It was found that the prohibition upon the separation of the voting 
power from the beneficial interest weakened under the pressure of 
economic and industrial necessities. Accordingly the courts came to 
recognize the desirability of permitting voting trusts and pooling argee
ments, but demanded as justification for such separation, the existence of 
a property interest to conserve, some definite policy in the interest of the 
corporation to be carried out, some beneficial interest of the stockholders 
to be served, or some purpose not unlawful of an advantageous character 
to the stockholders to be effectuated. Any of these being met, the 
deciding weight of legal authority recognized that there was nothing illegal 
or contrary to public policy in separating the voting power of the stock 
from its beneficial ownership.3 

Soon abuses began to appear. Entry by a majority of stockholders 
into voting trust agreements placed the legal title of the majority of the 
stock in the trustee, who was given the power to vote the stock for a term 
of ten years upon all questions and at every meeting of the stockholders, 

1Grif:fith v. Jennett , 15 Weekly Law Bulletin (Ohio) 419 (1886); Taylor v. Griswold , 14 
N. J. L. 222 (1934); Morel v. Hoge, 130 Ga. 625, 61 S. E. 487 (1908) . 

'Carnegie Trust Co. v. Security Life Ins. Co ., 111 Va. 1, 68 S. E. 412 (1910); Starbuck v. 
Mercantile Trust and Bostwick v. Chapman, 60 Conn. 553, 24 AU. 34 (1890) . 

"Alderman v . Alderman , 178 S. C. 9, 181 S. E. 897 (1935); Barkers Fire and Marine Ins. 
Co. v. Sloss, 229 Ala. 26, 155 So. 371 (1934); Hall v. Merrill Trust Co., 106 Me. 465 , 76 
At!. 926 (1910); Thompson-Starrett Co. v. E. B. Ellis Granite Co., 86 Ver. 282, 84 Atl. 
1017 (1912); Mackin v. Nicollet Hotel, 25 F . (2d) 783 (C. C. A. 8th , 1928) . 

1121 
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according to his own discretion. Betrayal of trusts, selling out by trustees, 
attempts to gain control of the corporation, etc., were some of the more 
common abuses. The main argument of the courts was that it was of 
unsound public policy for the stockholders to be permitted to divest 
themselves personally of the right to vote for a term of years, conferring 
such right upon their trustees. The offshoot of all this was a crusade 
against the use of the voting trust or pooling agreement. Impetus was 
given to the reform movement by Legislative action and the findings of 
the Pujo Committee; 4 the latter holding that voting trusts should be 
deemed illegal per se irrespective of their purposes, objects or intentions. 
The committee took the view of the earlier decisions concerning the in
separability of the beneficial ownership of the stock. However, there was 
a failure to introduce evidence pro and con to determine whether in 
general voting trusts had been beneficial or detrimental and whether 
voting trusts, whose propriety and just purpose appear, should be 
condemned. 

"It thus appears that the agitation and crusade of the years 1912-13 were 
not without their effect upon the courts. The supreme court of Illinois, we find , 
practically reversed itself, and we find the Public Service Commission of the 
state of Missouri taking a similar positive and unqualified position in opposition 
to the validity of the voting trust or pooling agreement."5 

In the Illinois instance, it was held that a voting trust agreement was 
illegal and void and that a party to a voting trust agreement could revoke 
the voting trust agreement, so far as he was concerned at any time. 
This was a return to the earlier rulings and undoubtedly a reactionary 
trend toward which the state is still very much inclined.6 

Again, we have those states whose courts condemn voting trusts on 
grounds of public policy, making little difficulty of looking through such 
a scheme and perceiving an adverse public policy. Notably among these 
is North Carolina, which seem to be positively against them, as reflected 
in such a statement by their court as, "in short, all agreements and devices 
by which stockholders surrender their voting powers are invalid.117 But 
even in those jurisdictions which condemn voting trusts as obnoxious to 

~Pu jo Committee of House of Representatives, 191 3, Testimony Vol. 3, pp. 1824-26. 
"Wormser, The Legality of Corporate Voting Trusts and Pooling Agreements, (1918) 18 

CoL. L. REv. 123. 
"Luthy v . Ream, 270 Ill . 170, 110 N. E .. 373 ( 1915 ); Venner v. Chicago City Railway Co., 

2S8 Ill. S23, 101 N. E. 949 ( 1913); Babcock v. Chicago Railways Co ., 325 Ill. 15, 155 N. E. 
773 (192 7) . 

' Harvey v. Linville Imp. Co., 118 N. C. 693, 24 S. E . 489 (1896). Followed by Bridges 
v. First Nat'!. Bank of Tarboro , 152 N. C. 293, 67 S. E. 770 (1910) and Sheppard v. Rock
ingham Power Co., ISON. C. 776, 64 S. E . 894 (1909). If 
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public policy, their invalidity is pronounced merely because of the effects 
and operation of such trusts and not because of the voting trusts per se. 

It was found in the Shepaug Voting Trust cases8 that the court did not 
go so far as to condemn all voting trusts, although a few might run the 
gauntlet of dicta therein. These cases sustained the suit to revoke and to 
annul the trust, brought by certificate holders and outside stockholders 
doing so upon the authority of Hawes v. Oakland,9 and thus treated it as a 
technical stockholders suit based on a wrong to the corporation by a 
dominant majority or control, accordingly, it must have found the voting 
trust agreement void because of its purpose and effect, but not invalid per 
se; or else void because of what was done under it, but not void per se.10 

Business necessities, economic considerations, and business actualities 
should contribute heavily to the decisions of the courts as to the validity 
of the trusts and with those factors in mind, their decisions should be made 
dependent upon the purposes for which the trust is created, the powers 
that are conferred, and the propriety of the objects in view. The correct 
and majority rule spelled out, upholds the validity of voting trusts, pro
viding that the propriety and reasonableness of their object affirmatively 
appears , declaring them invalid only in the event that the arrangement is 
dishonest and inequitable, with a fraudulent purpose as an ultimate goal.11 

TABLE ONE 

STATES WHERE VOTING TRUST IS ALLOWED BUT LIMITED 
BY STATUTES 

A. As to duration 
B. Writing required 
C. Transfer recorded in corporation books 
D. Duplicate of voting trust agreement must be filed with corp. 
E. Stockholders of same class/ es have equal right to participate in the 

voting trust agreement 
F. Statutory requisites for extension in time of voting trust agreement 
G. Trustees right to vote for increase or reduction of corporation cap

ital stock must be stipulated in voting trust agreement, otherwise 
they do not possess it 

H. Statutory provision for replacement of trustees by remaining 
trustees 

•supra note 2. 
'104 U. S. 450 (1881). 

"'Venner v. Chicago City Ry., 258 Ill. 523, 101 N . E. 949 (19 13); Boyer v. Nesbitt , 227 
Pa. 398, 76 Atl. 103 ( 1910). 

u9 U. L. A. § 29, P. 82. 
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I. Unless provided to the contrary, voting trustee may vote in person 
or by proxy. 

J. Voting trustee liable for his own malfeasance. 
Arkansas: A-10 years: B:C:D 
California: A-21 years: D 
Colorado: A-10 years : B:C:D:E: contra to G (within discre-

Delaware: 

Florida: 
Idaho: 

Kansas: 

Louisiana: 

Maryland: 

Michigan: 
Minnesota: 

tion of majority of trustees in Colorado) 
A-10 years: B:D:F:G:/:J: (possessor of most 

wholesome provisions) 
A-10 years: B:C:D:E:G 
A-10 years (On terms and conditions of agree

ment): B:C:D:H:/ 
A-10 years (Unless voting rights are coupled with 

an interest in shares to which such 
rights relate): B:D:F:G 

A-10 years: B:D:E (with or without the provi
sion): G:I:J 

A-10 years: B: C: D: E ( extended to all stockhold-
ers) 

A-10 years: B :C:/ 
A-15 years ( except if in connection with an indebt-

edness it may last for the period of the 
indebtedness): D:/:J 

Nevada: A-15 years: B:D:E 
New Hampshire: A-10 years: B:D:G 
New Jersey: A-10 years: D: G ( if two or more are appointed and 

instrument is silent as to voting, right 
and manner of such is determined by 
majority): /:J 

New York: 

Ohio: 
Pennsylvania: 

Tennessee: 
Washington: 
West Virginia: 

A-10 years: B: C : D (banking corporations are not 
included) 

A-10 years: B:D:F 
A-10 years: B:C:/:J (banking voting trusts are 

permitted by Penna. banking law) 
A-10 years: C:D:E 
A-10 years: B:C:D:E:H:/:J 
A-10 years: B:G (if two or more are appointed and 

agreement is silent as to G, right and 
method of voting is determined by ma
jority): /:J 

1 

I 

·; 



STATES WHERE THERE 

IS NO STATUTORY 

PROVISION 

Alabama 
Arizona 
Connecticut 
District of Columbia 
Georgia 
Indiana 
Iowa 
Kentucky 
Maine 
Massachusetts 
Mississippi 
Missouri 
Montana 
Nebraska 
New Mexico 
North Carolina 
North Dakota 
Oklahoma 
Oregon 
Rhode Island 
South Carolina 
South Dakota 
Texas 
Utah 
Vermont 
Virginia 
Wisconsin 
Wyoming 

TABLE Two 
STATES WHERE THERE IS NO STATUTORY PROVISION FOR 

VOTING TRUST, BUT WHERE THEY ARE TOLERANT 

BY JUDICIAL DECISION 

Ala. Barkers Fire and Marine Ins. Co. v. Sloss, 229 Ala. 
226, 155 So. 371 (1934). 

Maine. H all v . Merrill, 106 Me."465 (1910). 
Mass. Saga!yn v . Meekins, Packard and Wheat Inc., 195 

N. E. 769 (1935). 
Mo. In re St. Louis and S. F. R. R., 3 Mo. Pub. Serv. 

Comm. 664, 712 , 720-1 (1916). 
N. Dakota. Gage v. Fisher, 65 N. W . 809 (1895). 
Oklahoma. Render v. Capitol Hill Undertaking Co., 53 

P . (2d) 251 (1935). 
Oregon. In re Pittacks Will, 102 Ore. 159,197 P. 633 (1921). 
R . I. Thresher v. Cuddy Gardner Co., 53 R . I. 175, 165 

A. 438 (1933) . 
S. Carolina. Alderman v. Alderman, 181 S. E. 897 ( 1935). 
Utah. White v. Snell, 100 P. 927 (1909) . 
Vermont. Thompson Starrett Co. v. E . B. Ellis Granite Co., 

84 A. 1017 (1912). 
Virginia. Carnegie Trust Co . v. Security Life Ins. Co ., 68 

S. E. 412 (1910). 

STATES WHERE THERE IS NO STATUTORY PROVISION FOR 

VOTING TRUST AND WHERE THEY ARE HELD IN 

DISFAVOR BY THE COURTS 

Conn. Shepaug Voting Trust Cases, 60 Conn. 553, 24 
At!. 32 (1890). 

Ga. English v . Rosenkrantz, 152 Ga . 726, 111 S. E . 729 
(1922). [modifying 26 Ga . App. 234, 105 S. E . 729 
(1921)]. 

N . Carolina . Sheppard v. Rockingham Power Co., 64 
S. E. 894. 

,_. 
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for the admissibility of stockholders not original parties to the trust 
agreement. This would probably lessen, to a great degree, antagonism to 
the Voting Trust by giving stockholders in the same class the explicit 
right to partake in the trust agreement. Maryland goes to the limit and 
provides that all stockholders, regardless of their class, may be admitted. 
Such statutory foresight is commendable. (F) Only three states provide 
clearly for the extension of the trust, beyond the statutory time of dura
tion. We perhaps may inf er that the extension of the trust in the other 
states may be made on the same terms of the original. Else we are left 
with an ambiguity since the duration provision (A) does not forbid 
extension. 

( G) Seven states limit the powers ( voting discretion) of the trustees 
to those enunciated in the agreement. This smacks of surplusage, because 
it would appear that in any event the voting power of a trustee would be 
equitably restricted to the terms of the agreement. Florida's statute holds 
that the power to vote for an increase or reduction of the capital stock 
must be given to the trustees. This also appears to be ambiguous. For, 
is the trust to be invalidated, if that power is not given, or on the other 
hand, may the trustees so act on the strength of the authority provided 
by the statute? In West Virginia, the provision, as worded, is again , so 
much surplusage. 

(H) Two states have express statutory provision for the replacement 
of trustees. At first blush it seems that the statute provides that the sur
viving trustees shall replace deceased or otherwise absent trustees. In 
the other states we are forced to the conclusion that the matter will be 
governed by the prevailing trust laws of the particular state. This pro
vision would probably be better omitted, for the corpus of trust law in 
most states is rather well defined. And to include a provision such as 
(H) in the statute might all too easily lead to difficulty of interpretation 
in the face of the states trust law in this regard. 

(/) Nine states determine whether the trustees may vote by proxy. 
Proxy voting of stock being ordinarily a matter of convenience, we could 
say that it is governed by the general law of the state as to proxy voting. 
But it is better to express it in the statute dealing with voting trusts. 

(J) Six states provide that a trustee shall be liable for his own mal
feasance. Which gives rise to the question, does this mean that the trustee 
is liable to the exclusion of the Cestui Que Trust or does it merely re
affirm the obvious? By the same token, does it mean that when there is 



1128 THE GEORGETOWN LAW JOURNAL [Vol. 28 

more than one trustee, the trustees who take no part in the malfeasance 
cannot in any way be held liable? In final comment on the graph itself, 
we might say, that Delaware and Washington have the most wholesome 
trust provision. 

Consideration thus far has been pointed toward an explanation of the 
statutory provisions of the various states as they appear on the chart. 
Taking as a base, the provisions most often appearing and commenting 
on their various differences, pointing out the ambiguity in others, due 
to the laxity in their wording and stressing the lack of seemingly neces
sary provisions in many of the states, the need of some uniformity can 
be readily seen. It does not appear, that in this matter the danger of 
conflict in substantive law is to be encountered, if uniformity is sought. 
Rather, to clearly express what is already probably inferred, is the chart's 
purpose. For instance, there are four states which do not require a writ
ing. As has been said, this would seem to be necessary. The difficulty 
is this, why not clearly set that out? Upon the instant panoramic study 
of the question, after the more prominent difficulties have been ascer
tained, the adoption of Section 29 of the Uniform Business Corporation 
Act is suggested. This provision is clear, concise, and complete. A 
comparison of Section (J) , as it appears on the graph, with the provision 
in Section 29 Uniform Banking Corporation Act. (D), demonstrates 
excellently the desirability of adoption of the proposed uniform act. 

The history of the Voting Trust has been set out briefly to present an 
idea of the difficulties and prejudices facing this body of corporate law 
since its inception. The graph set out is an analytical comparison of the 
manner in which various states handle the Voting Trust. Some of the 
apparent difficulties, deficiencies , and ambiguities present today have 
been noted. As a solution to the situation, the adoption of a Uniform 
Voting Trust Statute, by at least those states , which have heretofore 
attempted to cope with the Voting Trust by statute, is suggested. Until 
this is done, persons in one jurisdiction, will never be fully aware of their 
rights and duties as shareholders in Voting Trusts, existing and actually 
operating in another jurisdiction. 

VINCENT G. DOUGHERTY 

JOHN J. BERRY, JR. 



RECENT DECISIONS 
BANKRUPTCY-Frazier-Lemke Amendment-Validity of State Foreclosure Pro

ceedings after Filing of Bankruptcy Petition 

The mortgagees instituted proceedings to foreclose, and recovered a judgment. There
after Kalb filed a petition for a composition and extension of time to pay his debts 
under§ 75 of the Bankruptcy Act as amended. 47 STAT. 1470 (1933), 11 U.S. C. § 203 
(1934). The petition was approved, but was later dismissed when the Supreme Court 
held the original Frazier-Lemke Act unconstitutional in Louisville Joint Stock Land 
Bank v. Radford, 295 U. S. 555 (1935). Following the passage of amendments to 
the Act, 49 STAT. 942 (1935), 11 U. S. C. § 203 (Supp. 1939), the petition was re
instated, but meanwhile the sheriff had sold the property under the judgment. With 
the petition now duly pending before the bankruptcy court, the county court confirmed 
the sheriff's sale and granted a writ of assistance to the mortgagees, who had 
purchased at the sheriff's sale. In March, 1936, the sheriff executed the writ and 
ejected the appellants. At no time was a stay of any part of the foreclosure pro
ceedings sought or granted by either the state or the bankruptcy court. Kalb then 
brought two actions, in the state courts, one for cancellation of the sheriff's deed 
and restoration of bis land, the other for damages for his ejectment. Orders dismissing 
both were affirmed by the Wisconsin Supreme Court, and Kalb appealed to the 
Supreme Court of the United States. H eld, reversed and remanded. The county 
court bad no jurisdiction to continue or maintain the mortgage foreclosure pro
ceedings in any manner without the consent of the bankruptcy court, and its judg
ment is therefore open to collateral attack. Kalb et ux. v. Feuerstein et ux., 60 Sup. 
Ct. 343 (U.S. 1940). 

The exclusive jurisdiction over a bankrupt's property conferred on the federal courts 
by Congress in the exercise of its constitutional power to "establish ... uniform laws 
on the subject of Bankruptcies throughout the United States" bas long been recog
nized. Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734 (1931). Prior to the 
passage of the Frazier-Lemke Act however, the federal courts had limited that juris
diction somewhat, on grounds of comity, by declining to take control of the real 
estate of a bankrupt, against which foreclosure proceedings had been initiated, or a 
judgment constituting a lien obtained, in a state court prior to the filing of the 
petition in bankruptcy, Straton v. New, 283 U.S. 318 (1931); Eyster v. Gaff, 91 U.S. 
521 (1876), although there subsequently appeared a disposition to construe the 
exception as narrowly as possible. Gross v. Irving Trust Co., 289 U. S. 342 (1933). 

The Act, designed to assist in the rehabilitation of bankrupt farmers, Raenstch v. 
American Co., 82 F. (2d) 770 (C. C. A. 9th, 1936), expressly provided against this 
practice by reasserting the exclusive jurisdiction of the bankruptcy courts and pro
hibiting the maintenance of actions against a farmer-debtor or his property begun 
"in any court or otherwise" prior to the filing of the petition for composition or 
extension under its provisions. Bankruptcy Act, § 7 5 (n), ( o), (p) 52 STAT. 85 
(1938), 11 U.S. C. § 203 (n), (o), (p) (Supp. 1939). 

The right and duty of the bankruptcy court to stay prior foreclosure proceedings 
in a state or federal court has been recognized by a majority of courts, where the 
farmer-debtor still retains a property interest under state law. Bradford v. Fahey, 
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76 F. (2d) 628 (C. C. A. 4th, 1935); Hoyd v. Citizens Bank, 89 F. (2d) 105 (C. C. A. 
6th , 1937 ) In re Duffy, 9 F. Supp. 166 (E. D. Ill. 1934). But the question was still 
not authoritatively answered as to whether the stay of proceedings proV1ded by the 
Act was of such character as to render action taken in contravention of it, in the 
absence of affirmative orders of the bankruptcy court, utterly void and open to 
collateral attack. It is this question that the Supreme Court has answered in the 
principal case. The Court's present interpretation was early suggested in a strong 
dictum in In re Cope, 8 F. Supp. 961, 963 (D. Colo. 1934) , where the court stated that 
sub ection ( o) is self executing. 

Even the acts of the district court itself are subject to collateral attack when it 
elects between its equity and bankruptcy powers and continues with foreclosure pro
ceedings after the filing of a petition in bankruptcy by the same farmer-debtor. 
Naylor v. Cantley, 96 F. (2d ) 761 (C. C. A. 8th, 1933). In re N eumann, 12 F. Supp. 
427 (D. ~Iinn. 1935) . All parties concerned are charged with knowledge. ee In re 
Cope, supra. 

The rule contended for by the appellees- that the stay provided by the Act is a 
judicial stay and not self executing-was set out in Hardt v. Kirkpatrick, 91 F. (2d) 
875 (C. C. A. 9th, 1937 ) . The strength of that case as contrary authority, however, 
is much diminished, since it involved a non-judicial sale had under a forfeiture 
provision of the mortgage, and followed Heffron v. Western Loan & Bldg. Co ., 84 F. 
(2d ) 301 (C. C. A. 9th, 1936), which held that such sa les are to be distinguished from 
judicial foreclosures. See also In re Tracy, 80 F. (2d) 9 (C. C. A. 7th, 1935) . It may 
well be asked whether the literal application given the Act in the principal case may 
not necessitate a change in this line of holdings. 

The Court , in deciding that state courts are wholly without jurisdiction to proceed 
with foreclosure actions after the filing of a petition under the Act by the farmer
debtor, and that acts so taken are nullities subject to collateral attack, was treading 
unsettled , but not unexplored, ground. In filling the gap , the court has brought to full 
flower, in this field, the supreme authority of Congress and the federal courts over 
questions of bankruptcy. 

FRANK E. NATTIER, JR. 

CONSTITUTION AL LA \V-Due Process of Law-Power of a State to Regulate 
Competition by Prescribing the Size of Price Signs. 

The plaintiff , a retail dealer in motor fuel, brought suit to restrain the enforcement of 
the provisions of a Massachusetts tatute , GEN. LAWS (Ter. ed.) c. 94 , §§ 295 B., C., 
regulating the location and size of price signs used by such dealers. The retailer based 
his contention upon the ground that the statute was unconstitutional , in that it deprived 
him of his property without due process of Jaw, as proscribed by the Fourteenth 
Amendment. Held, the statute was constitutional, as a reasonable exercise of the 
state's police power to regulate fraudulent sales. Slome v. Godley, 23 N. E. (2d) 
133 (Mass. 1939) . 

The foregoing statute, enacted in 1938, by the Massachusetts Legislature is indica
tive of an increasing disposition on the part of the states to control and regulate com
petition among retail motor fuel dealers. T he device of imposing restrictions on the 
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size of signs, growing out of the gasoline trade wars of the past few years, is frankly 
designed to prevent one retailer from calling attention to the fact he is underselling 
his rivals . Two months after the decision in Slorne v. Godley, supra, the Supreme 
Court of New Jersey held a virtually identical statute , N. J. R ev. Stat. (1939) 39: 
12-2 (c), unconstitutional as a taking of property without due process of law in 
violation of the Fourteenth Amendment. Regal Oil Co. v. State, 10 A. (2d) 495 (N. J. 
1939) . 

Similar enactments have been held constitutional in New York, Mestichelli v. 
Valentine, Sup. Ct., New York, unreported, cited in R egal Oil Co. v. State , supra, at 
499, and in Iowa, State v. Woitha, 287 N . W. 99 (Iowa 1939); but invalid in 
Connecticut, State v. Miller, Ct. C. P ., New Haven County, Conn., October 27 , 1939. 

The decided cleavage in jurisdictions which have passed upon this type of legisla
tion indicates the difficulties inherent in the problem. The Massachusetts court held 
the statute valid as a reasonable exercise of the police power primarily on the ground 
that it was an enactment designed to prevent fraudulent sales. '·It is apparent", said lhe 
court in the Slorne case, at page 135, "from a reading of the statute that its design 
was to prevent fraud in the retail sale of gasoline." And again, at page 136, "The 
regulation of sales to protect the buyer from fraud is an adequate ground for the 
exercise of the police power" . The general proposition of the court that the 
regulation of sales to protect the buyer from fraud is a reasonable exercise of the 
police power is unassailable. Lemieux v. Young, Trustee, 211 U. S. 489 (1909); 
Petersen Baking Co. v. Bryan, 290 U.S. 570 ( 1934); Semler v. O;-egon State Bonrd of 
Dental Examiners, 294 U. S. 608 (1935); Commonwealth v. C,owell, 156 Mass. 215, 
30 N. E . 1015 (1892); J . P. Squire & Co. v. Tellier, 185 Mass. 18, 69 N. E. 312 (1904); 
and to this end, the state may prescribe regulations governing and restricting ad
vertisements , labels and signs; Pacific States Box {r Basket Co. v. White, 296 U. S. 
176 (1935); National Fertilizer Ass'n v. Bradley, 301 U.S. 178 (1937); Sears, Roebuck 
& Co. v. Federal Trade Commission, 258 Fed. 307 (C. C. A. 7th, 1919); Common
wealth v. Crane, 162 Mass. 506, 39 N. E. 187 (1895). 

But the statute in the instant case is not aimed at fraud in the sale of gasoline. 
It requires no statement as to the quality or quantity sold. For aught that appears, the 
dealer after conforming to the size of the sign could conceivably practice any fraud 
he wished on the customer and not be in violation of the statute. The fact that all 
signs must conform to a statutory standard no larger than eight inches by ten inches 
bears little relation to the question of fraud. This was clearly recognized by the N ew 
Jersey court in the R egal Oil Co. case, supra, when it refused to consider the argu
ment that the statute was designed to prevent fraudulent sales. In this connection the 
court at page 498 of its opinion states: "Nor do we discern any merit in the claim that 
subdivision (c), section 201 of the act of 1939 can be supported upon the ground that 
it was enacted to prevent fraud and misrepresentation in the industry. A regulation 
sign posted on the pump or other equipment cannot be seen until one gets within a very 
few feet of it. The signs used by prosecutor can be seen for a considerably greater 
distance. If the regulation sign serves to prevent fraud and misrepresentation then 
surely prosecutor's larger signs should even more effectively tend to accomplish the 
same result." The Connecticut court in State v. Miller, supra, quoted in R egal Oil Co. 
v. State, supra, at 499, also arrived at the same conclusion. In view of this and a 
similar statement made by the Iowa court State v. Woit!ta, supra, at page 103, the 
Slome decision does not seem to fairly and completely state the case. 
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It is perhaps in an analysis of Nebbia v. New York, 291 U. S. 502 (1934), that the 
final solution to the problem lies. The Supreme Court in that case, at page 531, said, 
"B'ut we are told that because the law essays to control prices it denies due process .... 
The argument runs that the public control of rates or prices is per se unreasonable and 
unconstitutional, save as applied to businesses affected with a public interest. .. . The 
thought seems nevertheless to have persisted that there is something peculiarly sacro
sanct about the price one may charge for what he makes or sells, and that, however 
able to regulate other elements of manufacture or trade, with incidental effect upon 
price, the state is incapable of directly controlling the price itself. This view was 
negatived many years ago". Conceivably, if the state has the power to regulate 
competition through the direct price fixing of commodities, it may indirectly accom
plish that end by requiring prices be posted on signs of a definite size, provided, the 
legislature finds, and there is a reasonable basis for such finding, that the requirement 
promotes the general end of the statute. Although price fixing of commodities by the 
states prior to the N ebbia case has been held unconstitutional under the commerce 
clause, Lemke v. Farmers Grain Co. , 258 U.S. 50 (1922), and specifically with reference 
to gasoline prices, Williams v. Standard Oil Co., 278 U. S. 235 (1929), yet, today, the 
trend seems to be that such regulation and price fixing is valid, United States v. Rock 
Royal Cooperative, 307 U. S. 533, 570 (1939) and Mayo v. Lakeland Highlands 
Canning Co., 8 U. S. LAW WEEK 373 (U. S. 1940). Thus the statutory require
ment on motor fuel dealers limiting their price signs to a certain size might well 
be regarded as a reasonable method of carrying out the power of the state to regulate 
competition in the gasoline industry. Certainly, the decision of the Massachusetts 
court, refusing as it does to look the intent of the legislature squarely in the face, 
and the decision of the New Jersey court, admitting the intent of the statute, 
but failing to explore fully its possibilities, do not adequately present a complete 
picture. 

FRANK X. BROWN. 

CORPORATIONS-Effect of Designation of Agent for Service of Process 

This action was originally brought in the District Court of the United States for the 
Southern District of New York by Neirbo Company and others, who are citizens and 
residents of New Jersey, against United Shipyards, Inc. , a New York corporation of 
which they are stockholders, to restrain the carrying out by the latter of a contract 
for the sale of drydocks and other property to Bethlehem Shipbuilding Corporation, 
Ltd. This latter company, a corporation organized under the Jaws of the State of 
Delaware, was subsequently added as a party defendant and from an order dismissing 
it as a defendant because it was not a resident of the district, the plaintiffs appealed. 
The Circuit Court of Appeals for the Second Circuit affirmed the dismissal and upon 
appeal to the Supreme Court , it was held that a foreign corporation which has desig
nated a local agent for the service of process, in compliance with a condition imposed 
upon its admission to do business in the state, thereby surrenders, as to suits in the 
federal courts sitting in that state, the privilege conferred by § 51 of the JUDICIAL 
ConE, as amended, 28 U. S. C. § 112 (1934), which provides that where federal juris
diction , "is founded only on the fact that the action is between citizens of different 
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States, suit shall be brought only in the district of the residence of either the plaintiff 
or the defendant." Neirbo Co. v. Bethlehem Shipbuilding Corp., 60 Sup. Ct. 153 
(U.S. 1939). 

The sole question decided by the Supreme Court in this case was whether § 51 of 
the JUDICIAL CODE, as amended, 28 U. S. C. § 112 ( 1934), was satisfied by the 
designation by a foreign corporation of an agent for service of process, in conformity 
with the law of a state in which suit was brought against it in one of the federal 
courts for that state. 

The applicable section provides in part that "no civil suit shall be brought in any 
district court against any person by any original process or proceeding in any other 
·district than that whereof he is an inhabitant; but where the jurisdiction is founded 
only on the fact that the action is between citizens of different States, suit shall be 
brought only in the district of the residence of either the plaintiff or the defendant." 
All the parties to a suit may be non-residents of the district where suit is brought. 
Lee v. Chesapeake & 0. Ry., 260 U.S. 653 (1923). Section 51 of the JUDICIAL CODE 
"merely accords to the defendant a personal privilege respecting the venue, or place 
of suit, which he may assert, or may waive, at his election." Comme;·cial Casualty Ins. 
Co. v. Consolidated Stone Co., 278 U. S. 177, 179 ( 1929). 

The dissenting opinion in the principal case argues that with respect to the juris
diction of the federal courts over a corporation in diversity of citizenship cases, the 
corporation is a citizen and resident of the state of incorporation and of no other 
state. In this, the opinion does not vary with the majority. However, the dissenting 
opinion cites as its authority the case of Shaw v. Quincy Mining Co., 145 U. S. 444 
(1892), wherein it was held, at page 453, that under § 51 of the Judicial Code, "a cor
poration, incorporated in one State only, cannot be compelled to answer, in a Circuit 
Court of the United States held in another State in which it has a usual place of 
business, to a civil suit, at law or in equity, brought by a citizen of a different State." 
That is all that case decided. It must be noted that in that instance the corporation 
had not waived the privilege conferred by the provisions of § 51 of the JUDICIAL CooE, 
as amended, by designating an agent for service in the State of New York. 

ALBERT A. CARRETTA. 

CORPORATIONS-Right of Shareholder to Examine Books and Records 

The minority stockholders, one of whom is a director, of a corporation petitioned 
for a writ of mandamus to permit them, with the aid of their attorneys and a certi
fied accountant, to make an inspection and examination of all the books and records 
of the corporation. The corporation and its officers objected that the stockholders 
were not acting in good faith but desired to so examine in connection with a sale of 
their stock to a competing corporation and that the examination would disclose 
various trade and business secrets which would be made known to the competitor. 
Held, the stockholders have the right of inspection, but must exercise it in good faith 
for some purpose germane to their interests as stockholders. The fact that the stock
holders seek the information for an appraisement of their holdings for purposes of 
sale does not constitute bad faith . Drake v. Newton Amusement Corporation, 9 Atl. 
(2d) 636 (N. J. 1939). 
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In the early Louisiana case of Cockburn v. Union Bank, 13 La. Ann . 289, 290 
(1858) it was stated, "A stockholder in a corporation possesses all his individual rights, 
except so far as he is deprived of them by the charter or the law of the land ; as long 
as the charter or the rules and by-laws, passed in conformity thereto, and the law, 
do not restrict his individual rights, he possesses them in full and can demand to 
exercise them. It cannot be denied that it is the right of everyone to see that his 
property is well managed and to have access to the proper sources of knowledge in 
this respect." The majority of Ameri can jurisdictions have recognized the stock
holder's common-law right to the examination of the company's books and records 
for proper purposes and under reasonable regulations as to place and time. Putnam 
v. Slaybach, 23 F. (2d) 406 (C. C. A. 4th, 1928); Babcock v. Harrsch, 310 III. 413, 
141 N. E. 701 (1923); In re Steinway, 159 N . Y. 251 (1899); Commonwealth v. 
Phoenix Iron Co., 105 Pa. St. 111 ( 1884) ; Deaderick v. Wilson, 8 Baxt. 108 (Tenn. 
1874); Lewis v. Brainerd, 53 Vt. 519 (1881 ) . The right of inspection rests on the 
fact of ownership. Duncan Townsite Co. v. Lane, 245 U. S. 308 (1917); Otis-Hidden 
Co. v. Scheirich, 187 Ky. 423 , 219 S. W. 191 (1920); Huyler v. Craigin Cattle Co., 
40 N . J . Eq. 392, 2 At!. 274 (1885) ; In re D e Vengoechea, 86 N. J. L. 35 , 91 At!. 614 
(1914). The situation of the stockholder with reference to the right of inspection has 
been likened to the relation of a partner to the firm , the court in the case of Guthrie 
v. Harkness, 199 U. S. 148 (1905 ), declaring their rights in such respect to be entirely 
the same. 

However, it does not follow that the common law right was unqualified. A writ 
of mandamus to compel the officers of a corporation to allow stockholders the 
privilege of inspecting the books and records, was issued by the court only in the 
exercise of sound discretion and under proper safeguards to protect the interests of 
all concerned. The stockholder had the burden of showing to the court those special 
circumstances which would justify it in interposing its mandatory process in h.is be
half. Guthrie v. Harkness, supra; State ex rel. Theile v. Cities Service Co., 31 Del. 
514, 115 At!. 77 3 ( 1922); State ex rel. Powell v. State Bank, 90 Mont. 539, 4 P. 
(2d) 717 (1931). 

The common law right of the stockholders being qualified in most , if not all , juris
dictions , statutes have been passed upon the subject which are very generally con
strued not to abrogate the common law right, but rather to enlarge and extend it by 
removing some of the common law limitations. The principal question of dispute 
under the statutes relates to their construction as to whether or not this right of 
inspection is absolute or qualified. This issue was before the New J ersey Court in 
the case of O'Hara v. National Biscuit Co., 69 N. J. L. 198, 54 At!. 241 (1903). 
The court construed the New Jersey statute as not extending the right of inspection 
beyond that already allowed the stockholder at common law. In re De Vengoechea, 
86 N. J. L . 35 , 91 Atl. 314 (1914); Mateer v. New Jersey Tel. Co ., 5 . J. Misc. 261 , 
136 At!. 317 ( 192 7). This is contrary to the majority rule. "The right of inspection 
given to a stockholder under a statute providing that 'the books of every corporation 
containing the stock subscriptions and accounts shall at all reasonable times be open to 
the inspection of the stockholders,' confers an absolute right of inspection, and the 
court will not inquire into the motives of the stockholders who demand the right to 
inspect the books." State ex rel. Mandelker v. Mandelker, 197 Wis. 518, 521, 222 
N. W. 768, 787 (1929); acco1·d, Foster v. White, 86 Ala. 467 , 6 So. 88 (1888); Castelo 
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v. Middlesex Banking Co ., 87 Conn. 483, 88 At!. 861 (1913); Cooper v. Nutt, 254 Ill. 
App. 445 (1929); Outjes v. Harrer, 208 Iowa 1217, 227 N. W. 768 (1929); William 
Coale Development Co . v. K ennedy, 121 Ohio St. 582, 170 N. E. 434 ( 1930); 
Davis v. Cambria Title Sav. & T. Co., 304 Pa. 32, 155 At!. 108 ( 193 1). 

However, considered from the remedial aspect the extension of the right by statute 
does not seem so clear. For when the remedy sought is mandamus, the question as to 
whether the writ remains discretionary as at common law even when applied to an 
absolute statutory right, obscures the character of the right as unqualified. The 
majority of jurisdictions are in accord with the opinion of the New J ersey court in 
Bruning v. Hoboken Printing and Pub. Co., 67 N. J. L. 119, 50 At!. 906 (1902), that 
the allowance of the writ is within the discretion of the court upon the facts presented 
in each particular case, whether the right is based upon the statutes or the common 
law, and if there is no evidence indicating the purpose of the relator in seeking the 
right to inspect the books the writ must be denied. Thus, the court in Bernet v. 
Multnomah Lumber and Box Co., 119 Ore. 44, 50, 247 Pac. 155, 156 (1926) said , 
"We believe in keeping with the decided weight of authority, that, because relato r has 
a strict legal right to an examination of defendant company's books and records it does 
not follow that he can resort to mandamus if he has an unlawful purpose .... The 
stockholder's right, as such, should be zealously guarded, but when, under the guise 
of the statutory right, he acts in such a manner as to be detrimental° to the interest 
of the other stockholders, the extraordinary remedy of mandamus should be denied. 
Courts should never allow the statute to be used for the purpose of perpetrating a 
wrong or fraud. " Slay v. Polonia, 249 Mich. 609, 229 N. W. 434 (1930); Guthrie v. 
Harkness, 199 U. S. 148 (1905); In re Rehe, 136 Misc. 136, 239 N . Y. Supp. 41 
(1930); American Mortg. Co . v. Rosenbaum, 144 Ohio St. 231 , 151 N . E . 122 ( 1926) . 

JOSEPH D. DISESA. 

CORPORATIONS-Right of Stockholders to Compel Declaration of Dividends 

Plaintiffs were the heirs at law of defendant corporation's sole preferred stockholder, 
and in this action seek recovery of dividends accrued as well as dividends declared 
and not paid. At no time was the corporate surplus or earnings and profits inadequate 
to meet the demands of the preferred stock; and such payment would not have 
impaired the capital nor would it have resulted in a dimunition of working capital as 
would impede corporate operations. It also appears that the withholding and refusal 
to pay preferred dividends is the result of bad faith on the part of the president and 
members of the board of directors during the nearly five years involved. Held, where 
it is demonstrated that the failure to pay earned dividends on preferred stock 
certificates is the result of bad faith and oppressive action on the part of the directors 
of a corporation, a court of equity in an action against the corporation may order 
payment ; and where the delay appears vexatious, interest may be charged the corpora
tion from the date when the amount in question was due. But it was error to direct 
defendant to declare and pay dividends in the future so long as it possessed surplus 
or earnings from which to pay such dividends, and to this extent the judgment of the 
trial court was modified. W. Q. O'Neall Co. v. O'Neall, 25 N. E . (2d) 656 (Ind. 
App. 1940). 
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"The right of the stockholder to share in the earnings of the corporation is an 
intangible right, i.e. it is only a right to share in earnings distributed in the form of 
dividends pursuant to a declaration of the directors in the exercise of the discretionary 
power." (1938) 27 GEORGETOWN L. J. 74; cf. Wheeler v. Northwestern Sleigh Co., 
39 Fed. 347 (E. D. Wis. 1889). Only when the right to a dividend is clear and there 
are proceeds from which it can properly be paid will equity interfere to compel the 
company to declare a dividend, for directors, in determining the propriety of dividend 
declarations, are not permitted to use their power illegally, wantonly or oppressively. 
Spear v. Rockland-Rockport Lime Co., 113 Me. 285, 93 At!. 754 (1915); Dodge v. 
Ford Motor Co., 204 Mich. 459, 170 N. W. 668 (1919); Patterson v. Durham 
Hosiery Mills, 214 N. C. 806, 200 S. E. 906 (1939) (equity will enforce contract of 
preferred stockholder) . Trimble v. American Sugar Refining Co., 61 . J. Eq. 340, 
48 At!. 912 ( 1901) (mere existence of large amount of surplus is not enough to war
rant court's intervention). To induce a court to declare a dividend is a difficult 
undertaking, for unless fraud or breach of trust is involved the court has no juris
diction. Staats v. Biograph Co., 236 Fed. 454 (C. C. A. 2d, 1916). In the principal 
case the mala fides and oppressive action of the directors was sufficient to justify this 
court in ordering the payment of accrued dividends and dividends declared but not 
paid, there being adequate corporate surplus to warrant such payment. 

Appellant contends that it was error to allow plaintiffs to maintain this action; that 
before any action can be instituted against a corporation to compel the payment of 
dividends an action must first be maintained against the board of directors to compel 
the declaration of dividends. This contention is not without merit, for the recog
nized rule is to the effect that preferred stockholders may maintain a suit to compel 
the directors to declare and pay a dividend on preferred certificates when they abuse 
their discretion by refusing to do so. Thomas v. Laconia Car Co., 251 Mass. 529, 146 
N. E. 775 (1925 ). See Godley v. Crandall & Godley Co ., 212 N. Y. 121 , 129, 105 
N. E. 818, 820 (1914) where the court said, " ... a stockholder may not maintain 
an action against a corporation to recover a dividend until one has been declared." 

It is thoroughly settled in this jurisdiction (Ind.) that where there has been 
vexatious delay in paying an amount due, interest may be charged from the due date, 
and such was held in the principal case. Guynn v. Daugherty, 53 Ind. App. 598, 102 
N. E. 147 (1913); R ogers v. West , 9 Ind. 400 (1857). But the lower court erred in 
issuing a mandate requiring defendant to declare and pay dividends in the future 
so long as it was possessed of surplus or earning from which to pay dividends, and 
the lower court is to that extent modified. By statute in this state it is the duty of 
directors to pay dividends to corporate stockholders only out of the surplus earnings 
or net profits or surplus paid in cash of the corporation. IND. STAT. ( 1933 REv.) 
§§ 25-211. See Anderson v. Bean, 277 Mass. 432, 172 . E . 647 (1930) (accumula
tion of surplus does not of itself entitle stockholders to dividends.); Park v. Grant 
Locomotive Works, 40 N. J. Eq. 114, 3 At!. 162 (1885) (defining "net profits" avail
able for dividends). The propriety of using net profits for a dividend or for re
investment in the business is at the discretion of the directors of the corporation, and 
the Indiana court is in harmony with the Dodge decision, supra, in limiting this dis
cretion to the extent that directors may not act oppressively where the conditions and 
character of the business warrant a dividend payment. Star Publishing Co. v. Ball, 
192 Ind . 158, 134 . E. 285 (1922) . The intention of the trial court in assuring 
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plaintiffs of their future dividends, wheri warranted by surplus or earnings alone, by 
making such payment mandatory on defendant , is a laudable one; but, however 
praiseworthy the judicial intent, it is in utter disregard of the demands of modern 
business resulting from the inevitable inconstancy and fluctuations of the business 
cycle. Reinvestment of net profits, often without regard to the demands of preferred 
stockholders, is one of the safeguards employed in the judicious pursuit of a business 
enterprise against these cyclical changes; and this court's modification of the lower 
court's judgment relative to future dividends was a necessary one. 

EDWARD E. STOCKER. 

EQUITY-Relief from Forfeitures for Non-payment of Rent-Adequacy of Legal 
Remedy 

The lessee of premises filed a bill to restrain his lessor from attempting to terminate 
the lease because of a tardy rent payment. The lease was for three years with rent 
payable monthly in advance. Time was expressly of the essence. Failure to pay 
promptly gave the lessor the right to terminate the lease "with or without notice or 
demand". No act, or series of acts, was to be construed as a waiver of this right, or 
as an election not to proceed under the provisions of the lease. Lessee was given an 
option to renew and the right to assign or sublet the premises. The complaint alleged 
that, despite the fact that he had accepted several late payments prior to September 
1938, defendant notified lessee that the lease was terminated because payment for 
that month had not been made until the sixth and that if the lessee wished to continue 
in possession it would be on a month to month basis. With this condition he accepted 
the September payment. To this lessee objected and insisted that the lease was still 
in effect. Payments for the succeeding three months were offered as they fell due, 
"in accordance with the terms of the lease", and were refused. On October 10 defen
dant served on complainant a landlord's five-day notice to the effect that unless rent 
for the premises was received within five days "your Lease to said premises will be 
terminated." Two days after receipt of this notice complainant tendered the rent 
due and again was refused. Tender of the total amount due was made in the complaint, 
which concluded with a prayer for damages for the loss of opportunity to sublet or 
assign occasioned by the continuing threat of lessor to oust him from possession. The 
dismissal of this complaint was reversed on appeal. Held, that where a lessee's only 
remedy at law is a defense to an action brought there by his lessor and where the de
layed threat of such action prejudices his rights under the lease equity will take juris
diction to grant immediate relief. Famous Permanent Wave Shops, Inc. v. Smith, 302 
Ill. App. 178, 23 N. E. (2d) 767 (1939). 

"That a court of equity, even in the absence of special circumstances of fraud , acci
dent, or mistake, may relieve against a forfeiture incurred by the breach of a cov
enant to pay rent, on the payment or tender of all arrears of rent and interest by a 
defaulting lessee, is elementary." Kann v. King, 204 U. S. 43, 54 (1907). The basis 
for this relief is stated to be that the right of re-entry is given as security for the 
payment of the rent, that on payment of the rent the very thing is done for which 
the security is given, that interest is a fixed measure of the damages occasioned by the 
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breach, and that payment of rent and interest affords complete compensation entitling 
the lessee to be relieved from the forfeiture. Sheets v. Selden, 7 Wall. 416 ('U. S. 1869); 
Gordon v. Richardson, 185 Mass. 492, 70 N. E . 1027 (1904). The mere fact that 
time is declared to be of the essence raises no obstacle to the granting of this relief 
since equity will look to the true nature of the contract, and the circumstances sur
rounding it in determining whether intervention is necessary. The right of forfeiture 
may be waived by its possessor by his conduct in dealing with his obligor even where 
time is of the essence. Stevenson v. Joy, 164 Cal. 279, 128 P. 751 (1912); Monson v. 
Bragdon, 159 III. 61, 42 N. E. 383 (1895). 

The fact that this defense may be raised in an action at law does not preclude 
resort to equity. If the remedy in equity is more adequate because of special circum
stances the jurisdiction of equity will be sustained. Mayer v. Collins, 263 Ill. App. 219 
(1931). Such a circumstance is the fact that the remedy at law is obtainable only 
by way of defense . There is abundant authority for the proposition that a remedy that 
depends on the will of an opposing party is not adequate. American Life Ins. Co. v. 
Stewart, 300 V. S. 203 (1937); Metropolitan Life Ins. Co. v. Consento, 297 Ill. App. 
450 (1938). As it is stated in the instant case, at 23 N. E. (2d) 771, "To require plain
tiff to await the bringing by defendant of an action at law, in which only the right of 
possession would be determined, before being entitled to have the question decided as 
to whether the lease has been forfeited, would place plaintiff at the whim of the defen
dant." It is submitted that this dependence for relief on the will of another is insufficient, 
standing alone, to afford a basis for affirmative relief in equity. There must be some 
circumstance upon which the dependence operates to create a hardship, before Ebe 
grace of equity may be invoked. In the two insurance cases cited above there were 
incontestable clauses in the policies at issue which rendered it inequitable to leave 
the parties to their remedy at law. In the instant case it is found in the rights of the 
lessee, under the lease, to assign or sublet. The dispute between the parties as to the 
status of the lease and the continuing threat of the lessor to bring action for possession 
constituted such a handicap to the exercise of those rights as to render them valueless. 

To the contention that, by the terms of the lease, no acts of the lessor, other than 
an express written waiver, could be construed as a waiver of his right to terminate the 
lease without notice, the court cited Donovan v. Murphy, 217 Ill. App. 31 (1920), 
to the effect that, "notwithstanding the provisions of the lease with respect to notice," 
it was the duty of the lessor to notify the lessee of his intention to insist on a strict 
compliance with the terms of the lease whenever his previous conduct had been such 
as to lead the lessee to believe that a strict compliance was unnecessary. 

The policy determining the court 's action was that "Forfeitures are not favored in 
the law, and courts readily seize hold of any circumstances that indicate an intent to 
waive a forfeiture." J'akes v. North American Union, 186 Ill. App. 1, 7 (1914). 

JOHN J. BOWLER. 

GARNISHMENT-Immunity of Federal Government Corporation 

Appellee brought garnishment proceedings against the Federal Housing Administra
tion for the debts of two employees on which final judgments had been secured. From 
a decision of the Supreme Court of Michigan ruling against garnishee's claim of 
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governmental immunity, the garnishee appealed to the United States Supreme Court. 
Held, affirmed. Federal Housing Administration v. Burr, 60 S. Ct. 488 (U. S. 1940). 

Governmental waiver of immunity being liberally construed a federal governmental 
corporation is not less amenable to judicial process than a private enterprise under 
like circumstances would be. Central Market v. King, 132 Neb. 380, 272 N. W. 244 
(1937); Gill v. Reese, 53 Ohio App. 134, 4 N. E. (2d) 273 (1936); Haines v. Lone 
Star Shipbuilding Co., 268 Pa. 92, 110 At!. 788 (1920); McAvoy v. Web er, 198 Wash. 
370, 88 P. (2d) 448 (1939). Contra: McCarthy v. U. S. Shipping Board Merchant 
Fleet Corp., 53 F. (2d) 923 (App. D. C. 1931); Manufacturers' Trust Co. v. Ross, 
252 App. Div. 292, 299 N. Y. Supp. 398 (1937); Home Owners Loan Corp. v. Hardie 
and Caudle, 171 Tenn. 43, 100 S. W. (2d) 238 (1936). 

The rule that government funds cannot be garnished was laid down in Buchanan v. 
Alexander, 4 How. 20 (U. S. 1846) as a self evident proposition on the ground that 
it would embarrass the government to answer such suits and would result in the 
diversion of government funds from their intended purpose. Why the government 
would be any more inconvenienced than any other employer by replying to a judicial 
process which it had authorized, was never explained. And as the Court of Appeals 
of Ohio remarked, "One would think that it was in accordance with public policy 
to see that public officers did pay their debts . .... " Cooper v. Schooley, 26 Ohio 
App. 313, 315, 159 N. E. 727 (1927). 

The same immunity has been accorded to the state governments. Chealy v. Brewer, 
7 Mass. 2 59 ( 1811), but a later trend has resulted in statutes permitting garnishment 
of the salaries of various public employees in twenty-nine states. Salaries of public 
employees other than " constitutional officers" are subject to garnishment in California, 
CODE Crv. PROC. (1929) c. 634, § 710; upheld in Ruperich v. Baehr, 142 Cal. 190, 75 
Pac. 782 (1904); Lauson v. Lauson, 158 Cal. 446, 111 Pac. 354 (1910). 

But since the rule of Buchanan v. Alexander, supra, that funds in the U. S. 
Treasury or in the hands of a Treasury disbursing officer cannot be attached, the 
creditor may find it an empty victory for "execution is not an indispensable adjunct 
of the judicial process". However, a person can still be the object of supplementary 
proceedings though his income is from a non-attachable governmental source and 
cannot be pledged or assigned. Bool Floral Co., Inc . v. Coyne, 158 Misc. 13, 284 
N. Y. Supp. 960 (1936) (P.W.A. official). 

HOWARD L . JOHNSON. 

SALES-No Recovery in Implied Warranty for Infant Who Consumes Unwholesome 
Food Purchased by Her Mother 

An infant was made ill by food poisoning resulting from eating an unwholesome 
chocolate eclair purchased by her mother from the defendant bakery. Held, that the 
infant, suing through her father as next friend , could not maintain action for breach 
of implied warranty against the bakery since the infant was neither a "buyer" nor a 
"successor in interest" of the buyer as those words are defined in the Uniform Sales 
Act, D. C. CODE (Supp. 1939) tit. 11 , § 136. The court observed that the infant's 
remedy lay in tort for negligence. Hanback v. Dutch Baker Boy, Inc., 107 F. (2d) 
203 (App. D. C. 1939). 
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The same Court before the adoption of the Uniform Sales Act in the District of 
Columbia held that there could be no recovery on an implied warranty where the 
suit was by a sub-purchaser against the manufacturer because of lack of contractual 
relationship between the parties. Connecticut Pie Co. v. Lynch, 57 F. (2d) 447 (App. 
D. C. 1932). This decision was predicated upon lack of privily of contract. 

The adoption of the Uniform Sales Act would seem to call for a reconsideration of 
the ruling in the Lynch case despite the Court's affirmance of it in the principal case. 
The Act is declaratory of the principle laid down in Cushing v. Rodman, 82 F. 
(2d) 864 (App. D . C. 1936), that in a sale of goods where the seller knows that the 
buyer is relying upon the seller's skill or judgment, there is an implied warranty that 
the goods shall be reasonably fit for the purpose. But the Act goes a step further when 
it defines "buyer" as one "who buys or agrees to buy goods or any legal successor in 
interest of such person." D . C. CooE (Supp. 1939) tit. 11 , § 136, and when it gives 
such buyer the right to maintain an action against the seller for breach of implied 
warranty. Id. at tit. 11 , § 129 ( 1) (b). It would not be an extravagant innovation in 
judicial construction to bold that a sub-purchaser is a " legal successor in interest" of 
the vendee. Privily of contract is not stipulated in the Act as a prerequisite that the 
legal successor in interest must meet before he can sue. The question for the courts 
in such case is whether the judiciary should attach a condition-privily of contract
to a statutory right to which the legislature has seen fit to append no qualification , 
express or implied. 

The facts in the principal case, however, differ from those in the Lynch case in 
that the person who stands between the plaintiff and the defendant is not a retailer 
but the infant plaintiff's. mother. The Court, looking to the definition of "buyer" 
in the Statute, summarily dismissed the case with the observation that the infant 
" plaintiff is neither a buyer nor, within the normal sense of the term, a successor in 
interest of the buyer." In passing, it stated that Cushing v. Rodman, which permitted 
an injured consumer of unwholesome food to recover against the dispenser, does not 
rule the case of a purchaser's donee. 

This very point was raised and settled differently in Klein v. Duchess Sandwich CD ., 
93 P. (2d) 799 (Calif. 1939), though the court's determination of this issue 
was not the deciding factor in the case. Klein purchased a sandwich for his wife 
who ate it and became ill because of the unwholesome condition of the contents. The 
defendant urged that the wife was not the "buyer" within the meaning of the Uni
form Sales Act, and therefore there was no privily. In response, the Court stated, at 
p. 805: " It is evident that, should such contention be upheld, the result would be that 
should a father or a mother of an infant child purchase from a grocer a bottle of 
unwholesome milk, or other deleterious food , for consumption by the child and, 
ensuing from its consumption thereof, the child became ill,-no damages therefor by 
reason of a breach of an implied warranty would be recoverable . It would seem im
probable that, in adopting the act, the legislature ever intended or even contemplated 
that such a construction would or could be placed upon the language of the section 
referred to." 

The District of Columbia Court of Appeals bas placed itself in the rather un
comfortable position of holding : ( 1) Public policy requires that an implied warranty 
of wholesomeness for consumption accompany sales of food ; and (2 ) this warranty, 
however, extends only to the purchaser and not the purchaser's infant child for whom 
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the food was bought. Under such law, it would seem advisable for every member of 
the family to do his own shopping. Of what value is an implied warranty that food 
will be fit for consumption if it does not extend to the very person it was intended 
to protect, the consumer, especially when that consumer is an infant who must 
necessarily look to the parent for all of her food! Does public policy consider it less 
vital to safeguard the physical well-being of minors than of adults ? Clearly the 
purpose of the doctrine of implied warranty is to protect the public welfare, infants 
being at least as important as their elders. Translated into the simplest terms, this can 
mean only the ultimate consumer. 

There seems to be considerable historical basis for argument against the courts' 
determined resistance of attempts to defile the "purely contractual" nature of an 
action upon a warranty. Originally it was a pure tort action in the nature of case for 
deceit. 1 WILLISTON, SALES (2d ed. 1924) § 195; 3 BL. COMM. *165. Subsequently 
it was incorporated into the law of contracts and as a result many courts adhere to the 
strict legal principle of privity of contract. " But it is believed that the original char
acter of the action cannot be safely lost sight of , and that the seller's liability upon 
a warranty may sound in tort as well as in contract." 1 WILLISTON, op. cit. supra, § 195. 
See Ames, History of Assumpsit (1888) 2 HARV. L. REV. 1. For practical purposes, 
the action for breach of warranty is a hybrid one--contract in form and tort in sub
stance. The plaintiff must prove the breach only (contract) in order to recover 
consequential damages (tort). 

A number of courts have looked to the substance and not to the form and have 
determined that privity of contract. is not controlling. Davis v. Van Camp Packing Co ., 
189 Iowa 775, 176 N. W. 382 (1920) ; Hertzler v. Manshum, 228 Mich,. 416, 200 
N. W. 155 (1924) ; Ward Baking Co . v. Trizzino, 27 Ohio App. 475 , 161 N . E. 
557 (1928); Mazetti v. Armour & Co., 75 Wash. 622 , 135 Pac. 633 (1913 ) . See 
Klein v. Duchess Sandwich Co. , supra, for collected cases and authorities. 

If law is justice, technicalities must not be permitted to defeat legit imate claims. 
"The remedies of injured consumers ought not to be made to depend upon the 
intricacies of the law of sales .. . . Every consideration of law and public policy re
quires that the consumer should have a remedy. If there are no authorities which 
grant one, it is high time for such an authority." K etterer v. Armour & Co., 200 Fed. 
322, 323 (S. D. N. Y. 1912) , aff'd. , 247 Fed. 921 (C. C. A. 2d, 1917 ). 

ARTHUR A. DICKERMAN. 

TORTS-Right of Third Party to Recover from Building Contractor after Completion 
of Work 

This was an action in tort, by an employee of the tenant of a building, against the 
building owner and a contractor who had rebuilt portions of the building after a fire, 
for injuries resulting from a collapse of the building. On appeal from a judgment for 
the contractor on a demurrer, held, that an independent contractor, who through wilful 
negligence rebuilds portions of a damaged building so that it is intrinsically dangerous 
to those whom it is known will make use of it, is liable to such persons for injuries 
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notwithstanding the fact that the building had been accepted by the owners and the 
dangerous condition was known to them. Murphy v. Barlow R ealty Co., 289 N. W. 
563 (Minn. 1939). 

This case presents a situation analogous to those in which a vendee of defective 
chattels has attempted to recover from a negligent manufacturer with whom he had 
no contractual relationship. In both classes of cases courts have generally been very 
reluctant to permit a recovery except upon a basis of warranty or fraud. 

In Langridge v. Levy, 2 M. & W. 519, 150 Eng. Re. 863 (Ex. 1837), recovery was 
based upon fraudulent representations of a gunsmith to the plaintiff 's father, which 
induced him to purchase a defective weapon which burst and injured the plaintiff. 
Shortly thereafter, in Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 
(Ex. 1842), a defendant had furnished a mail coach to the postal authorities. The 
plaintiff, a driver for another party who had contracted to horse the coach, was in
jured by the breaking down of the coach. He was denied recovery, Lord Abinger 
stating "there is no privity of contract between these parties; and if the plaintiff can 
sue, every passenger, or even any person passing along the road, ... might bring a 
similar action . . .. The most absurd and outrageous consequences ... would ensue." 
B'aron Rolfe stated flatly that the defendant owned no duty to the plaintiff. 

This decision has unfortunately had great influence; however, in Thomas v. Win
chester, 6 N. Y. 397 , 57 Am. Dec. 455 (1852) the ultimate purchaser was allowed 
to recover from a manufacturer for injuries resulting from his negligently selling a 
poison for, and labeled as, extract of dandelion. This case established the rule that 
where the defendant's negligence was such as to put human life in imminent danger, 
recovery could be had in tort. This exception usually governs cases relating to food , 
drink, medicines, and explosives. See also: Devlin v. Smith, 89 N. Y. 470, 42 
Am. Rep. 311 (1882); Heaven v. Pender, L. R. 11 Q. B. Div. 503 (C. A. 1883). 

The cases cited, and many others, are reviewed in an ably written opinion in Huset 
v. J. I. Case Threshing Mach. Co., 120 Fed. 865 (C. C. A. 8th, 1903 ) . This case 
sets out the traditional view that negligence of a manufacturer or vendor of a defective 
article is insufficient to support an action in the absence of privily of contract, unless 
the article in question (1) was intended to preserve, destroy, or affect human life 
(Thomas v. Winchester, supra), or (2) caused injury to one invited to use it upon the 
negligent owner's premises (Heaven v. Pender, supra), or (3) the vendor sells an 
article he knows to be dangerous without warning the buyer (Langridge v. Levy, 
supra). While a great deal was said about proximate causation, the real reason for 
the decision was probably the expressed feeling that it was contrary to public policy 
to extend a vendor's liability beyond the immediate purchaser. 

Perhaps the best answer to the views expressed in the Huset case is to be found in 
MacP/zerson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050 (1916), in which the 
purchaser of an automobile was allowed to recover from the manufacturer for injuries 
resulting from a defective wheel. Although the manufacturer did not make the wheel, 
he was held liable upon the theory that he should have found the defects by proper 
inspection . Judge Cardozo stated for the Court, at 217 N. Y. 389, that " If the 
nature of a thing is such that it is reasonably certain to place life and limb in peril 
when negligently made, it is then a thing of danger .... If ... there is added knowl
edge that the thing will be used by persons other than the purchaser, . . . without 
new tests, then, irrespective of contract, the manufacturer of this thing of danger is 
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under a duty to make it carefully." This probably represents the prevailing view today 
with respect to manufacturers of chattels. 

However, the courts have been less willing to hold contractors liable to persons who 
are injured by the failure of defective structures. As may be seen by a review of the 
reported cases, the theory is that the contractor usually builds as he is required to by 
the owner, and in any case, the latter has the duty of inspecting the work upon 
accepting it. The owner thereupon assumes all liability to third persons, as he is the 
one who permits them the use of the building. Canal Construction Co . v. Clem, 163 
Ark. 416, 260 S. W. 442 (1924) ; Ford v. Sturgis, 14 F. (2d) 253 (App. D. C. 1926 ). 
Where the defects, though known to the contractor, are not such as would be dis
covered by reasonable inspection, the contractor remains liable. Pennsylvania Steel 
Co . v. Elmore & H. Contracting Co., 175 Fed. 176 (C. C. N. D. N. Y. 1909); O'Brien 
v. American Bridge Co ., 110 Minn. 364, 125 N. W. 1012 (1910) . See annotations 
"Liability of Independent Contractor for Injuries to Third Persons by Defects in Com
pleted Work", (1926) 41 A. L. R . 8 and (1928) 52 A. L. R. 623. 

In the principal case, the complaint alleged not only that the contractor, knowing 
that the lower floors of the building were to be used for offices, wilfully used improper 
construction materials and methods, and then concealed the defective construction, 
but also that the owner knew of the defective work, in fact, contracted that it should 
be done as it was. The contractor relied upon this latter allegation to escape liability 
under the rule set forth in the preceding paragraph. 

This defense was rejected, the court stating at 289 N. W. 567 , " the Ganley Com
pany, knowing the risk to which it exposed prospective users, could not justifiably be
lieve that the owners would correct the wilful defaults which rendered the building 
intrinsically dangerous for the use contemplated at the time it was repaired. Actually, 
instead of relieving the Ganley Company, the owners simply were and continued to be 
joint tort-feasors and equally guilty of reprehensible conduct". It is submitted that 
this is a very just and salutary rule. Obviously, persons properly in the building were 
entitled to rely for their safety not only upon the owner, but also upon the skill and 
integrity of the contractor. 

PAUL FITZPATRICK. 

TRUSTS-Negligence of Trustee-Mingling of Trust Funds 

After imposing the duty to pay legacies to his two minor nieces the testator left 
his entire estate to the trustee for life. The remainder over to go to the issue of the 
trustee-life beneficiary upon the latter's death. The plaintiff in the present suit, the 
remainderman-daughter of the trustee-life beneficiary of the estate, brought this 
action against the trustee in bankruptcy of the trustee-life beneficiary to restrain him 
from disbursing the funds in his possession, and to recover from him, as trust funds, 
monies in the estate to reimburse her for losses allegedly accruing because of the failure 
of the bankrupt trustee-life beneficiary to discharge the legacies. The legacies were 
secured by lands which had depreciated in value. Defendant moved to dismiss the 
cause on the ground that the plaintiff failed to state a cause of action. Held, motion 
denied. Grodsky v. Sipe, 30 F. Supp. 656 (E. D. Ill. 1940). 

It was not negligence on the part of the trustee-life beneficiary to fail to foresee 
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depreciation of the property. "The most stable forms of property may lose their 
value; lands may depreciate; even nations may become bankrupt. From these risks 
that inhere in every kind of ownership the law does not pretend to save the bene
ficiary." POMEROY, EQUITY JURISPRUDENCE (1907) § 1074. 

The majority rule as to the degree of care to be exercised by the trustee with regard 
to the trust estate is that care that would be exercised by an ordinary, reasonable 
and prudent man in the same position. Exchange Trust Co. v. Daudera, 270 Mass. 
227, 170 N. E. 73 (1930); Litchfeld v. White, 7 N . Y. 438 (1852). Thus it is not 
necessary to prove gross negligence in order to hold the trustee liable. Contra: 
Barrell v. Joy, 16 Mass. 221 (1819). On the other hand " ... if Tis a trustee under 
a trust to pay the income to himself for life and to pay the principal toothers on his 
death, and he commits a breach of trust resulting in a loss to the principal of the 
estate, the other beneficiaries are entitled to insist that no part of the income shall be 
paid to him until the loss has been made good." 2 ScoTT, TRUSTS (1939) 1455-6; 
Stanley v. United States National Bank, 110 Ore. 648, 224 Pac. 835 (1924); In re 
Brown, 32 Ch. Div. 597 (1886). 

As a general proposition, it is true that the trustee should not mingle trust funds 
with his own; and: "When a trustee does mingle trust moneys with his own, the 
right and lien of the beneficiary attach to the entire combined fund as security for all 
that actually belongs to the trust estate." POMEROY, EQUITY JURISPRUDENCE (1907) 
2471, citing Lupton v. White, 15 Ves. 432 (Ch. 1803); Gunter v. James, 9 Cal. 643 
(1858). However, there is a divergence of opinion as to who bears the burden of 
proof concerning the amount of funds or property mingled. The majority opinion, one 
of strict interpretation, is that the beneficiary must be able to trace the property, step 
by step, and show that it is in the possession of the trustee. Illinois Trust & Sav. 
Bank v. First Nat. Bank, 15 Fed. 858 (C. C. A., 1883); whereas, the minority or looser 
construction, is that of the "swollen assets" doctrine, necessitating only that it be 
established that the trust estate is diminished and the mingled estate enlarged. In re 
Hallett & Co ., 2 Ch. 237 (1894). Where the funds can be traced into the trustee's 
assets , yet, because of the confusion of private assets with those of the trust estate, 
it is impossible for the cestui to assign the funds to any particular product in the 
hands of the successor of the trustee, "the doctrine of 'confusion of goods' may be 
applied and the trustee or his successor required to separate the trust assets or their 
product from the mass, under penalty of losing the entire mass if no separation can 
be effected." 4 BOGERT, TRUSTS (1921) 2677; Evans v. Evans, 200 Ala. 329, 76 So. 
95 (1917); Atkinson v. Ward, 47 Ark. 533, 2 S. W. 77 (1886). In the present case, 
since the trustee did not set aside from the rents any portion wherewith to pay the 
legacies, but mingled all these funds with his own, and dealt with the entire trust estate 
to his own advantage, and detrimentally to the remainderman the majority rule, as 
exemplified by the "confusion of goods" doctrine, is rightly upheld. 

A final affirmative argument for the plaintiff is found in the statement that "where 
the plaintiff's money is used by the defendant without his consent in discharging a debt 
of the defendant, the plaintiff is entitled to be subrogated to the position of the 
creditor." 3 SCOTT, TRUSTS (1939) 2324-5; R ed Bud R ealty Co. v. South, 96 Ark. 281, 
131 S. W. 340 (1910); Erie County v. Lamberton, 297 Pa. 406, 147 At!. 86 (1929). 
By analogy the legacy may be considered a debt of the trustee and the trust funos 
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the monies of the beneficiary. There was nothing in the case to suggest that the 
beneficiary had consented to the transactions. 

The court pointed out that the plaintiff, as remainderman, had the right to protect 
her interest by injunctive relief. 2 THOMPSON, REAL PROPERTY (1939) 542-543; 
Ohio Oil Co. v. Daughetee, 240 Ill. 361, 88 N. E. 818 (1909); Palmer v. Young, 108 
Ill. App. 252 (1903); 21 C. J. 1012. The plaintiff was not shown to have had knowledge 
that the legacies had not been discharged, and consequently could not be held guilty 
of !aches. Ordinarily one is not guilty of !aches in failing to assert a claim before right 
of possession accrues. Turner v. Hause , 199 Ill. 464, 65 N. E. 445 (1902). 

EMIL PETER, JR. 



BOOK REVIEWS 
THE JUDICIAL PROCESS IN TORT CASES-by Leon Green.t Second Edition. 

The West Publishing Co., St. Paul, 1939. Pp. xxi, 1356. $7.50. 

In this second edition of bis case book, Dean Green bas not altered 
the fundamental scheme of the original work.1 The principal changes 
he bas made are these: 

1. The omission of former Parts 2 and 3 which comprised over 600 
pages of the first edition, and the substitution for them of some forty 
pages of explanatory material. These parts were called Interests in 
Relations with Others and Interests of Personality, Property, and in 
Relations with Others, and included, among other things, wrongful death 
and defamation. These topics are now taught in a separate Torts course 
in the Northwestern Law School. 

2. The shortening of the remaining material by about ten per cent, 
and the printing of it in very readable larger type. The book is now 
no longer than several other torts case books. 

3. The addition ( and substitution) of a generous supply of cases 
decided since the first edition and a careful revision of footnotes. 

4. Some rearrangements of the materials. The most important of 
these is to be found in the chapter now called Threats, Insults, Blows, 
Attacks, Fights, Restraints, Nervous Shocks.2 The number of section 
beadings in the chapter bas been increased ( though some of these are 
lumped together for treatment, e.g. § 5 Use of Firearms, § 6 Sports and 
Practical Jokes, § 7 Conduct of Children and Insane Persons, and 
§ 8 Fright and Nervous Shock). The self-defense cases have been 
put in a separate section. The old heading Conduct With Reference 
to Women has been discarded and its contents divided: the rape cases 
being put under Offensive Physical Contacts and the fright and shock 
cases being labelled as such. 

The chapter on Keeping of Animals bas lost its separate existence to 
become a subsection under the treatment of Occupancy of Land. The 

tDean of the School of Law, Northwestern University. 
'For reviews of the first edition, see Keigwin (1932) 20 GEORGETOWN LAW JOURNAL 549; 

Goodhart (1932) 32 CoL. L . REV. 762; Shulman (1932) 45 HARv. L. REV. 1445; Polikoff 
(1932) 80 U. OF PA. L . REv. 929; Gifford (1932) 41 YALE L. J. 1264. 

"Now c. II, p . 5; formerly c. I, p. 1. 
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order of three other chapters has been changed3 though the scope of 
each remains about the same. 

As I have said, the underlying scheme of the first edition, with its 
concomitant point of view, is basically unchanged. Dean Green believes 
that a more fruitful approach to the subject can be made by grouping 
cases on the basis of factual situations than is afforded by conventional 
classification according to legal concepts. Legal rules and formulas are 
not regarded as unimportant. On the contrary, they "give the power of 
language to the student, lawyer, and judge to deal with the transaction 
involved in litigation." 4 But in most types of cases these rules and prin
ciples are "numerous and competitive," so, it may be inf erred, they do 
not determine the outcome of the cases,5 and therefore cannot form a 
satisfactory framework for a study of torts ( or, I suppose, of anything 
else) . Few lawyers-whether in or out of law teaching-are actually 
unaware that many things besides doctrine influence the decisions of the 
law. Some of these other factors may well be-singly or in combination
more influential in shaping the outcome of a single case or the course of 
a legal trend than is the reasoning commonly found in judicial opinions. 
This much can be and I think usually is pointed out to law students. 

The question is , how much more about these non-legal determinants 
and consequences of legal action, can usefully be taught. And that in 
turn depends on whether anything roughly approaching systematic knowl
edge of a cause and effect relationship between legal decisions and any 
given set of non-legal factors can be had. Professor Underhill Moore has 
attempted a really scientific inquiry into some questions of this kind6 

but it would be impossible today to compile a casebook on torts that 
came anywhere near to satisfying his standards. On the other hand, it 
is fair to expect a radically new arrangement of tort cases to provide at 
least a likelihood that it will disclose factors which afford a better basis 
for prophecy and understanding of the judicial process than the older 

"Viz. former chapters V, VI , and VII are now chapters VIII, VII, and V respectively. 
'Preface to first edition reprinted (2d ed .) p . vii . The notion is not unlike that expressed 

by Thurman Arnold's phrase "argumentative technique." 
"See GREEN, JUDGE AND J URY (1930) 19 ; cf. CORWIN, Twn.IGHT OF THE SUPREME COURT 

(1934). 
"Moore and Hope, An Institutional Approach to the _Law of Commercial Ban.king (1929) 

38 YALE L. J. 703; Moore and Sussman, Debiting of Direct Discounts (1931) 40 Y ALE 

L. J. 381 , 555 , 752, 928, 1055, 1219 . But see Fuller, American. Legal R ealism (1934) 82 
u. OF PA. L . REV. 429. 
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arrangements did, when supplemented by the amount of horse sense that 
every lawyer worth his salt must have.7 Dean Green believes that if we 
focus our attention on the type of situation or relationship that gave rise 
to the litigation we will find out more about how and why courts react 
than we would if we paid relatively more attention to the legal reasoning 
found in the opinion. I do not altogether disagree with him. Surely the 
growth and development of much of our recent tort law cannot be fully 
understood without a knowledge and appreciation of the growth of the 
automobile and its use, the extent and incidence of the loss it causes, 
the advent of liability insurance and the types of coverage it provides, 
the rise of a sentiment in favor of social insurance, and many other 
circumstances attending this relatively new social problem. Quite dif
ferent considerations come into play when a doctor is sued for mal
practice, and a separate treatment of the two lines of cases may have 
more utility than would scattering them with others through successive 
developments of the concepts of negligence, vicarious liability, and so on. 

The only serious defect I find in Dean Green's presentation of materials 
is that it goes too far in one direction and not far enough in another. 
It goes too far in abandoning the conventional framework and in relying 
upon types of fact situations for its categories. I think this is so for 
two reasons: ( 1) primarily because I, more than does Dean Green, be
lieve legal concepts, principles and rules play a more important part in 
determining the operation of the judicial process. The difference is simply 
one of degree in a matter of opinion. Obviously the amount of emphasis 
put on the origin, history and development of concepts as such will vary 
with the extent of this difference of opinion. ( 2) Because a complete 
set of significant new categories has not been offered, so that the author 
has been driven to formulating some that are not significant and to 
developing others in a way that suggests only an attempt to fill gaps. 
Many examples of both were given by reviewers of the first edition and 
most of these have not been remedied. The present beading Freight 
Transportation8 furnishes an instance. The first case under it deals with 
the unpreventable trespass of an ox being driven home from market. 
The next three deal with loss, damage, or delay to railroad freight ship-

'It would scarcely be worth while, for instance, to scrap conventional treatment just to 
show that juries are occasionally influenced by the personality of counsel and their clients, 
or that appellate courts are sometimes impressed by the fact that one lawyer arguing before 
them is a man of good reputation, another a known shyster. 

"Pp. 1128-1154. 
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ments, the fifth is Vincent v. Lake Erie Tran-sportation Company,9 and 
the last is the Polemis case.10 

On the other hand it seems to me that Dean Green has not in his 
materials exploited to the full some very interesting possibilities sug
gested by his groupings of cases. These, we have seen, are non-legal. 
They could well be enriched and pointed up by use of available non
legal material. That is notably true of the section on automobile trans
portation. Important statutory developments in this field have also been 
ignored. 

Notwithstanding this defect, if it is one, Dean Green's work, because 
of its excellent choice of cases, because of its publication of most of the 
cases in full , because of the superior quality of its footnotes , and because 
there is much that is provocative of thought in its arrangement, deserves 
to be ranked high among casebooks in the field today. 

FLEMING JAMES , JR.* 

THE LAW OF WILLS-by W. D. Rollison.t Callaghan and Company, Chicago, 
1939. Pp. xxi, 827. $6.00. 

This book is a restatement for law school students of the law of 
descent, of wills, and of the administration of estates of decedents. The 
author gives unusual attention to the historical approach, tracing for each 
major subdivision of his work, not only the situation at the early com
mon law and in the ecclesiastical courts , but also the pertinent provi
sions of the Statute of Wills, the Statute of Frauds, and the Wills Act 
in England, with some indication of the most usually found statutes in 
this country. This presentation, as an introduction to each subject, aids 
materially in comprehending the statutory situation respecting the par
ticular topic under consideration. 

The book is founded frankly on the cases that have been considered 
leading cases for some time, many of which can be located in familiar 
English and American selective case compilations. The author does not 

9109 Minn. 456, 124 N. W. 221 ( 1910). The damage here was done in a storm by 
making a boat secure to plaintiff's dock. The decision awards damages though the de
fendant concededly did no wrong. The boat was a freighter. 

10Polemis and Furness, Withy & Co., Ltd., [1921) 3 K. B. 560. 
*Professor of Law, Yale University School of Law ; Acting Dean, University of Utah 

School of Law, 1939-1940. 
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disdain to cite these, in addition to citing the official reports.1 Recent 
cases also are noted; but the book obviously is not an effort to offer a 
new statement of principles built from recent cases. It is a restatement 
primarily from cases long recognized.2 

In his historical resumes, the author makes no pretense of new dis
coveries from the old sourc~s. Indeed, he is content to refer to Jenks, 
to Pollock and Maitland, and to Williams, for instance, even when men
tioning the pronouncements of Glanvil or of Bracton.3 Infrequently, 
when stating principles, the author cites works that are clearly secondary 
authorities. As these lend no appreciable support to his thesis, they must 
have been cited as a complimentary gesture acknowledging whence his 
thought was initiated, or in corroboration thereof, rather than as its 
source or foundation. Interspersed with these references are enough 
citations to cases to support this view. 

Where his contemporary, Professor Atkinson,4 is succinct, Professor 
Rollison is discursive.5 Atkinson, following a black-face type analysis, 
states his recital of principles in short sentences covering, usually, the 
top half of the page, with a half page of footnotes below. Rollison, by 
contrast, puts what he is presenting into his text, with only a relatively 
few citations in his footnotes. 6 

tProfessor of Law, University of Notre Dame College of Law. 
'Compare, MECHEM AND ATKINSON, CASES ON WrLLS (2d ed. 1939). 
2Similarly, the cases introduced into their second edition by Mechem and Atkinson are, 

very largely, cases decided prior to 1928, the date of their first edition. 
"See p. 497. 
•ATKINSON, HANDBOOK ON THE LAW OF WrLLS (1937). 
"(a) There are rare, surprising instances where the meaning obviously intended is 

obscured by the language used: see p. 346, I. 22; p. 350, I. 17; note "jointly" in the sen
tence beginning § 193, p. 351; note "signature" uesd in error for "publication," p. 194, I. 23. 

(b) Compare, "The widow has no preference before the next of kin," p. 445, I. 29, 
with the sentence preceding it, and with the first paragraph of § 243, p. 448. Compare, 
"His testimony may, nevertheless, be received at the probate," p. 199, I. 12, with the first 
sentence, p . 120. Compare, "Joint administration is not ordinarily favored," p. 448, I. 16, 
with the first sentence, p. 449, and the further discussion, p. 456. 

( c) The first sentence, p. 530, insert "not" before "regarded" and, after the word 
"unpaid", insert "but" in lieu of "and". See the quotation from Williams, in Pettengill v. 
Pettengill, 60 Me. 411 (1872), cited by Rollison; and see cases cited 37 C. J. 1117, n. 25, 32. 

(d) The expressions "in some states", "in several states", and "in a few states", appear 
too frequently; listing all would be prohibitive, but naming at least a representative state 
in the majority group would add much. The six line quote from Hopkins, p. 355, 
establishes only that he wrote nothing of value in six lines. 

6For a volume sparingly annotated , there are too frequent instances of the same case 
being cited twice on the same page ; see pp. 432, 445, 546, 589. 
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In the course of a good sixty page resume on intestate succession, the 
author mentions the Administration of Estates Act, which abolished 
dower in England, and he lists six different statutory situations respecting 
dower, or its modern substitute,7 each of which may be found in "some 
states" in this country; and he refers to Vernier, American Family Laws 
for a classification of these statutes. Perhaps this should suffice for a 
student text. Yet it seems strange to find no citation to any of the 
statutes, nor to Sullivan, The Passing of Dower and Curtesy.8 

In accord with the consistently followed historical approach, noted 
above, the text presents an account of the previous restrictive statutes, 
then of the Catholic Relief Acts,9 and then of the English decisions 
which, overruling decisions of the last century, have established: " ( 1) 
That a bequest for Masses is no longer a gift to a superstitious use in 
England; and ( 2) A bequest for Masses is a charitable gift, because it 
'enables a ritual act to be performed which is recognized by a large 
proportion of Christian people to be the central act of their religion, and, 
secondly, because it assists in the endowment of priests whose duty it js 
to perform the ritual act.' mo West v. Shuttleworth, 11 which had he_ld 
that bequests to priests and chapels for the purpose of obtaining prayers 
and Masses for the repose of the soul of the testatrix were invalid, is 
shown to have been overruled on the ground "that it was based upon 
insufficient and incorrect information as to the character of the Mass.m2 

Professor Rollison shows that, in line with this present day attitude in 

'For instance, in Maryland the Act of 1916 provides, c. 325, § 4, that it "shall not be 
construed as abolishing" dower, notwithstanding the fact that it also provides that the 
realty of an intestate shall descend "to those persons who ... would be the distributees 
to take the surplus personal property of such intestate . . . in the same proportions as 
are or shall be fixed by such laws relating to personal property." If an intestate leave a 
spouse, but no child, no descendant, and no parent, the spouse takes "2,000.00 or its 
equivalent in property or any interest therein, at its appraised value, and one-half of the 
residue." Mo. ANN. CooE (Bagby, 1924) art. 45, §§ 6, 7; art. 46, §§ 1-4; art. 93, §§ 124-
136; Mo. CooE Pua. LOCAL LAWS (Flack, Supp. 1935) art. 93, § 127. 

8 (1932) 19 GEORGETOWN LAW JOURNAL 306. There is a reference (p. 348) to (1932) 
19 GEORGETOWN LAW JOURNAL 100, 103, and there are infrequent citations to other law 
reviews. 

"The Catholic Relief Act of 1791, the Catholic Relief Act of 1829, Roman Catholic Char
ities Act of 1832, and the Roman Catholic Relief Act of 1926. 

1"P. 311, quoting Lindeboom v. Camille, [1934) Ch. 162, 170. Note the similarity of 
language with that in Hoeffer v. Clogan, 171 Ill. 462, 469, 49 N. E. 527, 530 (1898). 

112 Myl. & K. 684, 39 Eng. Re. 1106 ( Chan. 1835). 
12P. 310, citing Lindeboom v. Camille, [1934) Ch. 162. 
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England, bequests for Masses are generally upheld in this country, 
either, (a) if made to a priest, as an outright, absolute gift free of trust, 
or as a private trust of which the priest is the trustee, and enforceable 
by reason of his responsibility to the court for the discharge of his duties 
as trustee; or, (b) as a valid charitable trust, being for religious purposes. 
The contrary opinion in Alabama,13 predicated on considerations which 
in England thus lately have been discredited, now stands pretty much 
alone.14 Professor Rollison has noted, also, that an offering, reasonable 
in proportion to the size of the estate, for the celebration of a Mass as 
an integral part of the funeral, may be included among the items credited 
for funeral expenses.15 

In line with the presentation on the validity of bequests for Masses
which generally have been overlooked in texts of comparable size-there 
is here, also, an unusually detailed treatment of some other topics; and 
among them are: the question of what may be devised; 16 the execution 
of ordinary wills; 17 the presumptions respecting revocation of a will 
executed in duplicate; 18 joint and mutual wills; 19 the rights of various 
classes of persons to be appointed to administer an estate; 20 a fiduciary 's 
resignation, removal, and revocation of letters; 21 and the procedure on 
the contest of wills.22 Noteworthy is the statement in Rollison that the 

"'Festorazzi v. St. Joseph's Roman Catholic Church, 104 Ala. 327, 18 So. 394 (1893). 
There the court said, "The bequest in the present case is, according to the religious belief 
of the testator, for the benefit alone of his own soul, and cannot be upheld as a public 
charity without offending every principle of law by which such charities are supported." 

" Matter of Morris, 227 N. Y. 141 (1919) . HANNAN, THE CANON LAW OF WILLS (1935) 
387-418 ; ROLLISON, op. cit. supra at 310-313; Curran , Trusts for Masses, (1931) 7 NOTRE 

D AME LAW YER 42 . 
10P. 556, cit ing In re Cunningham's Estate, 140 Misc. 91, 249 N . Y. Supp. 439 (Sur. 

Ct. 1931). 
10Pp. 163-167. 17Pp. 184-221. 
l.Bpp. 247-248. 11'Pp. 331-337. 
""'Pp. 435-456. The right of the consuls of each country having a treaty containing the 

most favored nation clause, to be appointed (when not contrary to local law) to administer 
upon the estates of nationals of their country, who die intestate, leaving property here sub
ject to administration, is apparently not deemed to be of general interest. Compare, 
ROLLISON, op. cit . supra at 441 ; ATKINSON, op. cit. supr<J at 577; MECHEM AND ATKINSON, 
op. cit . supra at 622. See, Diamantopoulos v. Glekas, 76 F . (2d) 983 (App. D. C. 1926), 
cert. denied, 295 U . S. 765 (1934) : Coudert, Rights of Consular Officers to Letters of 
Adnunistration under Treaties with Foreign Nations (1913) 13 CoL. L. REV. 181. 

21Pp. 466-473. 
""Pp. 662-698. 
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non-claim statute is more than a statute of limitations; that "it is a rule 
of property. It not only affects the remedy, but extinguishes the right, 
even as against the state." 23 Noteworthy for the student, is his definition: 
"Letters testamentary are the tangible written evidence of the authority 
incident to the office of executor."24 Unusual, also, is his notation of the 
rule that the personal representative is entitled to collect the proceeds of 
a policy of fire insurance on improvements upon realty, when the im
provements burn after the testator 's death and during the administration 
period.25 These instances serve to illustrate the breadth of the research, 
and the keen perception that entered into the preparation of this latest 
handbook on the law of wills. 

VICTOR S. MERSCH* 

PATENT CLAIMS. A DRAFTER'S MANUAL. Volume I-by Emerson String
bam.t Pacot Publications, Madison, 1939. Pp. iv, 82 5. $15.00. 

PATENTS-by Beirne Stedman.t The Michie Company, Charlottesville, 1939. Pp. 
xii, 708. $10. 

These volumes are the opposite extremes. The first confines itself to 
a very narrow portion of the patent law, but explores that very thor
oughly. Cases are cited, discussed, analyzed and quoted from all tri
bunals extending from the Patent Office through the various courts to 
the Supreme Court. The second volume, on the other hand, endeavors 
to cover the whole field of patent law but purports to confine itself to 
substantially quoting from decisions of the Supreme Court alone. 

The book by Stringham is of use substantially only for patent solicitors 
and those who are drawing claims to present and push through the 
Patent Office. There is, to be sure, something useful here to one inter
preting or litigating under the claims of a patent. Volume I is now 

23P. 484, citing Cooper v. Lyons, 9 Lea 596 (Tenn. 1882 ), which is based partly upon 
Pulliam v. Pulliam, 10 Fed. 76 (C. C. W. D. Tenn. 1881) . 

.. P. 464. Consider and distinguish , " . .. an executor, differing radically in this regard 
from an administrator, derives bis authority from the will, and not from the court wherein 
he becomes qualified to act." Hutchins v. Hutchins, 261 Fed. 460 (App. D. C. 1919). 
Compare, ROLLISON, op. cit. supra at 475-476. 

""P. 518, citing Louisville Trust Co. v. Boston Ins. Co., 189 Ky. 844, 226 S. W. 106 (1920). 
*Deputy Register of Wills for the District of Columbia. 

tMember of the Bar of the District of Columbia and of the Bar of Michigan. 
tMember of the Bar of Virginia. 
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published with a suggestion that the work will be completed in Volume 
II. For this reason there is no index and no table of cases in the present 
volume. This materially detracts from the usefulness of the volume but 
presumably will be corrected when the work is completed. The interests 
of the profession are uppermost in the mind of the author. Many deci
sions published in the United States Daily before they began to be col
lected in the United States Patents Quarterly are practically inaccessible 
to many practitioners. For this reason the author has printed most of 
these decisions in full instead of merely citing them. The same is true 
of the decisions which were reported only in Gourick's Digest. The author 
has to his credit five or six volumes of patent law and the present work 
is carried out with the thoroughness and meticulous care which the pro
fession expects of him. It is a work for the patent lawyer only, but may 
be almost an essential for the library of one dealing with the Patent Office. 

Mr. Stedman has conducted an interesting experiment. He has en
deavored to write a textbook made up almost entirely of sentences picked 
here and there in decisions of the Supreme Court. There is, therefore, 
substantially no argument or comment of the author himself. This is 
an unfortunate procedure in some respects. There is no indication 
whether the statements made by the Supreme Court are adjudications 
or mere obiter in any instance. Statements made by the Supreme Court 
at one time do not aptly apply to present conditions since there have been 
changes in the statute. This defect is emphasized by the fact that the 
dates of the various decisions are not indicated as has become common 
in recent years. Some phases of the patent law are not fully explained 
because the author has quoted a sentence rather than two or three 
paragraphs from individual decisions. No one reading this book would 
get a real perception of the condition of the law with respect to dis
claimers for instance. For these reasons it is not safe for the general 
practitioner to rely on this book as an outline of the law of patents. 

The arrangement of material is substantially the same as that in vari
ous digests of Supreme Court decisions and in many respects it is less 
satisfactory than the digests because the quotations are not as explan
atory as the digests' syllabi frequently are. One who has not a Supreme 
Court digest available may find the book of some use as a means for 
directing him toward pertinent Supreme Court decisions. The book may 
thus be useful to the patent profession. Its utility, however, is materially 
limited by the limitations of the citations. Many members of the pro
fession do not have in their personal library the Supreme Court reports. 
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They do, however, have the Decisions of the Commissioner of Patents 
and the United States Patents Quarterly. The book, therefore, would 
have been very much more useful if it had given the location of the 
Supreme Court cases in the Commissioner's Decisions and the Uni.ted 
States Patents Quarterly. 

KARL FENNING* 

*Professor of Patent Law, Georgetown University School of Law; Fonner Assistant 
United States Commissioner of Patents. 
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