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TN THE spring of 1950, the American public was once again subjected
to a barrage of press, radio and political propaganda relative to the

so-called Amerasia case. The Subcommittee of the Committee on For

eign Relations of the United States Senate, generally known as the

"Tydings Committee" was the last of several inquiries into the matter.

Despite the exhaustive nature of the Subcommittee's report,1 the case

is still the subject of hot political charges, momentarily cooled by the
reaction that always follows an election.

Because of the political forensics which have obscured the Amerasia
case from its beginning, the legal problem involved has passed almost
unnoticed by the legal profession. This paper is an attempt to separate
the major legal issue from the political issues, since, in reality, the case

does involve a practical matter of criminal prosecutive technique.

Facts of the Case

The Amerasia case is the popular term for the investigation and
arrest of six individuals for theft of government documents in the spring
of 1945. The name was derived from the magazine Amerasia which,
at the time of the arrests, was a bi-monthly publication owned, edited
and published by Philip J. Jaffe of New York City. Prior to January 21,
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town University School of Law, 1947 ; Member of the District of Columbia Bar ; former
Assistant Counsel, Tydings Committee, United States Senate; former Special Agent, Federal
Bureau of Investigation. Associate, law firm of Welch, Mott & Morgan, Washington, D. C.
** B.S., College of Charleston, 193S; J.D., George Washington University, 1939; Mem

ber of the District of Columbia Bar; former Assistant Counsel, Tydings Committee, United
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1 Sen. Rep. No. 2108, 81st Cong., 2d Sess. (19S0), reprinted in full as the report of

Committee on Foreign Relations, U. S. Senate.
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1944, the magazine was published by a corporation known as Amerasia,
Inc., which was dissolved on that date.2
In the January 26, 1945,3 issue of the magazine Amerasia there ap

peared an article entitled "The Case of Thailand". An official in the
Office of Strategic Services noticed the similarity between this article
and a secret document prepared by his organization also entitled "The
Case of Thailand".4 As a result, an investigation was ordered by the
security officer of the Office of Strategic Services to determine if there
had been an unauthorized use of official government documents. On

Sunday night, March 10-11, 1945, agents of the Office of Strategic
Services entered the offices of Amerasia magazine at 225 Fifth Avenue,
New York City. The entry was made without consent and without a

search warrant.5 The office was found to contain a large number of
official government documents, some of which were of a classified nature.
At that time some twelve to fourteen documents were taken from the
offices by the OSS agents and delivered to officials in Washington.
On March 14, 1945, the information was turned over to the Federal

Bureau of Investigation which, thereafter, assumed complete investi

gative jurisdiction over the case. The FBI realized that the documents
turned over to it by the Office of Strategic Services were inadmissible
in evidence.6 By reason of the war and the distinct possibility that
valuable information might be finding its way into enemy hands with a

resulting injury to the war effort, the FBI was forced to move rapidly
and to use every known investigative technique.7 A physical surveillance
disclosed that Philip J. Jaffe and Kate Louise Mitchell, co-editors of
Amerasia, were in contact with Emmanuel S. Larsen, an employee of
the State Department; Lt. Andrew Roth of the Office of Naval Intelli

gence; John Stewart Service, a Foreign Service Officer of the State
Department, and Mark Julius Gayn, a writer residing in New York City.
As part of its investigation, the FBI made several searches, without
search warrants, of the offices of Amerasia, and the documents found
therein were inventoried and photographed.8 The apartments of Em-

2 Id. at 229.
3 9 Amerasia 23-26 (194S).
4 Hearings before a Subcommittee of the Senate Committee on Foreign Relations (State

Department Employee Loyalty Investigation) pursuant to S. Res. 231, 81st Cong., 2d

Sess. 925 (19S0).
5 96 Cong. Rec. 7S43 (May 22, 19S0).
6 96 Cong. Rec. 7S60 (May 22, 1950).
7 Hearings, supra note 4, at 1064.
8 Sen. Rep. No. 2108, 81st Cong., 2d Sess. 125 (1950).
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manuel S. Larsen and Mark Julius Gayn were entered, without search
warrants, and the documents found therein were photographed. Searches
without warrants were made of the apartments of Philip J. Jaffe and
Kate Louise Mitchell, but no material of interest was located therein.9
It is pertinent to note that the material located was government docu
ments of a classified nature, or copies thereof, and the unauthorized

possession of the documents was a violation of the Espionage Act.10
As a result of the investigation, prosecution was authorized by the

Department of Justice. On June 5, 1945, complaints were filed charging
Philip J. Jaffe, Kate Louise Mitchell, Emmanuel S. Larsen, Andrew

Roth, Mark Julius Gayn and John Stewart Service with a conspiracy
to violate Title 50, Section 31 of the Espionage Act.11 On the basis of
the information contained in these complaints, arrest warrants were

issued. On June 6, 1945, the six subjects were taken into custody.
Philip J. Jaffe and Kate Louise Mitchell were arrested in the offices
of Amerasia, at which time all documents, traceable to government
sources, were seized. Mark Julius Gayn and Emmanuel S. Larsen were

arrested in their apartments, and all documents, identified with govern
ment sources, were seized. No such documents were seized incident to
the arrests of Andrew Roth and John Stewart Service. The defendants
were arraigned and all entered pleas of not guilty.
All the evidence developed by the investigation, including the seized

government documents, were presented to a federal grand jury12 which
indicted Jaffe, Roth and Larsen. Kate Louise Mitchell, John S. Service
and Mark Julius Gayn appeared before the grand jury, waived their

immunity, and were questioned by Justice officials. The grand jury did
not indict the latter three.
On September 28, 1945, Emmanuel S. Larsen filed a motion to sup

press the evidence seized at the time of his arrest because of the prior
illegal searches of his apartment.13 Upon the receipt of this information,
the attorneys in the Department of Justice in charge of the case decided
that such a motion could not be successfully opposed. They also be
lieved that once Jaffe and his attorneys received the news of this motion,
they would also ascertain or have reason to believe that illegal searches

9 Ibid.
10 40 Stat. 217 (1917), SO U. S. C. � 31 (1946).
" Ibid.
12 Hearings, supra note 4, at 1064-1066.
13 United States v. Larsen, Criminal Action No. 7S4S7, D. D. C, motion to suppress

dated September 28, 194S.
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had likewise been made of Jaffe's offices and would file a similar motion.
The Justice attorneys concluded further that such a motion would be
successful, and without the use of the seized government documents they
could never hope to successfully prosecute Jaffe for any violation. To
avoid such a result, they called in Jaffe's attorneys on the same day
that the Larsen motion was filed and obtained a commitment that Jaffe
would plead guilty. It is this decision by the Department of Justice
that has been the subject of widespread criticism from some quarters.
Most of the criticism has been to the effect that there was a "fix" in
the Amerasia case, but this allegation has been denied by the repre
sentatives of the FBI.14 Other criticism has been to the effect that the

legal judgment of the Department was wrong, and that the government
documents seized were admissible in evidence and thus Jaffe could have
been successfully prosecuted.15 It is this latter contention that points
up the real legal problem involved in the Amerasia case: Is a search
incident to an arrest under authority of an arrest warrant, based upon
information obtained in violation of the Fourth Amendment, a reason

able search?16
Federal Exclusionary Rule

The law of search and seizure is based on the Fourth and Fifth
Amendments to the United States Constitution:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no war

rants shall issue, but upon probable cause, supported by oath or affirmation,
and particularly describing the place to be searched, and the persons or things
to be seized.

U. S. Const. Amend. IV.
No person shall ... be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process
of law. . . .

U. S. Const. Amend. V.

The cases involving these amendments have resulted in the promul
gation of two principles of law, generally stated as follows: First, that

14 Hearings, supra note 4, at 1066-1067.
15 96 Cong. Rec. 8102 (June 2, 1950). There has, of course, been other criticism of

the handling of the case particularly in regard to the presentment of information to the

court at the time of Jaffe's sentencing. The discussion of such a contention is outside the

scope of this article which is limited to an analysis of the applicability of the federal

exclusionary rule.
16 For the purposes of this article, it is assumed that a proper motion to suppress would

also have been made by Jaffe.
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a search of a person's premises and the seizure of his effects without
a search warrant is illegal, unless the facts of the case bring it within
exceptions that dispense with the need for a warrant. Second, that
evidence obtained as a result of an unlawful search and seizure is not

admissible in a criminal prosecution of the victim of the search. While
the two principles are always present in every case, usually only one

is really at issue. Either the question is whether the search and seizure
is illegal, with the sanction of inadmissibility following automatically,
or whether the material seized or the information gained by a clearly
illegal search and seizure can be introduced in evidence.
The Amerasia case falls principally within the latter category. It is

clear as a matter of law that the search and seizure by the agents of
the Office of Strategic Services was made without a warrant and was

thus illegal.17 It is equally plain that the various entries made by agents
of the Federal Bureau of Investigation were illegal since they were

made without authority of a valid search warrant, and no contention
is made that any of the exceptions that obviate the need for a warrant,
i.e. that it was incidental to a valid arrest,18 or that the search and
seizure were justified by an emergency,19 were present. The situation
under consideration illustrates the illegal search in its simplest form,
and the Supreme Court has uniformly held such searches to be illegal.20
Nor does the fact that the offices of the magazine Amerasia were

searched take the case out of the general rule. The Supreme Court and
the lower federal courts long ago decided that the protection of the
Fourth Amendment extended to the offices of one subjected to a search.21
In the Amerasia case, however, the Government had no intention of

using the information obtained by the illegal searches as evidence in
a trial of the defendants. Rather, it was used as "probable cause" to

17 No contention is made that this search was legal or the documents admissible in evi
dence. See the statement of Senator Ferguson in the Senate that the documents seized in
the OSS raid must be distinguished from the documents subsequently seized by the FBI
at the time of the arrests. 96 Cong. Rec. 8100 (June 2, 1950).

18 United States v. Rabinowitz, 339 U. S. 56 (1950) ; Harris v. United States, 331 U. S.
145 (1947), rehearing denied, 331 U. S. 867 (1947).

19 Johnson v. United States, 333 U. S. 10, 14-15 (1948).
20 Taylor v. United States, 286 U. S. 1 (1932) ; Agnello v. United States, 269 U. S. 20

(1925) ; Amos v. United States, 255 U. S. 313 (1921) ; Gouled v. United States, 255 U. S.
298 (1921); Weeks v. United States, 232 U. S. 383 (1914).

21 United States v. Lefkowitz, 285 U. S. 452 (1932) ; Gouled v. United States, 255 U. S.
298 (1921); Oklahoma Press Pub. Co. v. Walling, 147 F. 2d 658, 661 (10th Cir. 1945),
affd, 327 U. S. 186 (1946) ; In re Phoenix Cereal Beverage Co., 58 F. 2d 953, 956 (2d Cir.
1932), overruled on another point, 105 F. 2d 896, 899 (1939).
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obtain warrants of arrest. Apparently, the general statement of the
federal exclusionary rule does not on its face contemplate such a use

of the illegally seized material. The question of whether the warrants
of arrest are valid, and the documents seized in connection therewith
admissible in evidence, is the issue this paper seeks to analyze and
answer.

The "federal exclusionary rule" was first promulgated in Boyd v.

United States22 in 1886. The rule is contrary to the common law prin
ciple that pertinent evidence was admissible, even if illegally obtained,
and that no collateral issue could be raised at a trial, the convicted
person's only recourse being against the officer responsible for the illegal
seizure.23 With one notable exception,24 the Supreme Court has refined
the rule in Weeks v. United States25 in 1914, Amos v. United States26
and Gouled v. United States21 in 1921, and Agnello v. United States28
in 1925. The result of these cases was the acceptance of the doctrine
that "... the Fourth Amendment, although not referring to or limiting
the use of evidence in court, really forbade its introduction if obtained
by government officers through a violation of the Amendment."29
Such a statement appears to be only a partial basis of the rule. In

certain cases, the Court has clearly stated that the Fifth Amendment
also protects every person from self-incrimination by the use of evidence
obtained in violation of his rights under the Fourth Amendment.30
Moreover, the original principle of the Boyd case was to the effect that
the Fourth and Fifth Amendments are so interrelated as to bear together
on the joint problems of search and seizure and self-incrimination. It

appears, therefore, that each Amendment is pertinent to an inquiry in
this field, and in certain cases each may prohibit the use of evidence.
In other instances, however, it is only the protection of the Fourth
Amendment that prevents the use of the seized material 31

22 H6 U. S. 616 (1886). See Note, 35 Georgetown L. J. 92 (1946).
23 8 Wigmore, Evidence �� 2183, 2184 (3d ed. 1940).
24 Adams v. New York, 192 U. S. 585 (1904).
25 232 U. S. 383 (1914).
26 255 U. S. 313 (1921).
27 255 U. S. 298 (1921).
28 269 U. S. 20 (1925).
29 Olmstead v. United States, 277 U. S. 438, 462 (1928).
30 Agnello v. United States, 269 U. S. 20, 33-34 (1925), citing Amos v. United States,

255 U. S. 313 (1921).
31 See discussion infra entitled Contraband on the legal significance of the fact that gov

ernment documents were seized at the time of the arrests.
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Until recently, the legal profession and the lower federal courts have

apparently unquestionably accepted the principle that the Fourth
Amendment itself made the evidence inadmissible.32 In 1949, the

Supreme Court handed down its decision in Wolf v. Colorado,33 which

completely upset the accepted theory behind the rule. The effect of
that case is best expressed in the concurring opinion of Mr. Justice
Black:

But I agree with what appears to be a plain implication of the Court's opinion
that the federal exclusionary rule is not a command of the Fourth Amendment
but is a judicially created rule of evidence which Congress might negate.34

The United States Court of Appeals for the District of Columbia Cir
cuit has also accepted Justice Black's interpretation of the Wolf case.35
Despite this change in theory, the prohibition itself remains un

changed, at least until Congress or the Supreme Court sees fit to modify
it. Therefore, our analysis of the Amerasia case can properly accept
the validity of the federal exclusionary rule, and seek to determine how
it should apply to the specific facts presented herein.
Before delving into an analysis of the individual cases, it is important

to note one other general principle which the courts have uniformly
accepted. In interpreting the Fourth and Fifth Amendments, the Courts
have established the principle that these amendments will receive a

liberal construction.36 In Gouled v. United States37 the Supreme Court

succinctly stated the reasoning behind the adoption of this rule.

It has been repeatedly decided that these amendments should receive a liberal

construction, so as to prevent stealthy encroachment upon or "gradual deprecia
tion" of the rights secured by them, by imperceptible practice of courts or by
well-intentioned but mistakenly over-zealous executive officers.

Such a principle is not merely of interest in academic circles, but also
has its practical effect upon government officials in determining whether
a case should be prosecuted. It should also be a material factor in any
analysis such as this which seeks to determine whether the effect of
these amendments extends beyond their obvious boundaries.

32 Nueslein v. District of Columbia, 73 App. D. C. 85, 89-90, 115 F. 2d 690, 694-695
(1940).
33 338 U. S. 25 (1949).
34 Id. at 39-40. But see the dissenting opinion of Mr. Justice Murphy, id. at 41.
35 Jeffers v. United States, U. S. Ct. of Appeals, D. C. Cir., December 7, 1950, at 2-3, 5.
3� Weeks v. United States, 232 U. S. 383 (1914) ; Boyd v. United States, 116 U. S. 616

(1886); Worthington v. United States, 166 F. 2d 557 (6th Cir. 1948).
37 255 U. S. 298, 304 (1921).
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The Rule of the Silverthorne Case

In developing the federal exclusionary rule the courts, from the begin
ning, have been concerned almost entirely with the use of the illegally
seized evidence at the trial of the owner of the premises searched. This
is only natural since this is the most common fact situation giving rise
to an illegal search, and the obvious method of raising the issue is by
a motion by the defendant to suppress or return the seized property
so it cannot be used at the trial.
As the rule thus stands, there is no question that the documents

seized by the agents of the OSS during their illegal raid on March 10-11,
1945, were inadmissible in evidence. It is also clear that the documents

photostated and inventoried during the FBI searches could not be
introduced in evidence at a trial of the owner of the premises. This

principle has been accepted by everyone who has considered the
Amerasia case.38

Based upon the information gleaned from the illegal searches, agents
of the FBI obtained arrest warrants. Under this authority, defendants
were arrested and the documents seized simultaneously with the arrests.

As a result, it has been contended that the seizures were "incident to

legal arrest" and valid.39 The Amerasia case, therefore, does not come
within the purview of the general statement of the federal exclusionary
rule, since the evidence obtained by the illegal searches was never

intended to be used at the trial.

Obviously the difficulty of the practical application of the legal prin
ciple to specific facts is all too evident here. It appears that none of
the decided cases40 are directly in point and therefore the decision of
the Department of Justice was the result of an exercise of legal judg
ment by the officials in charge of the case.41

38 See note 17 supra.
39 See the statements of representatives of the FBI before the Hobbs Committee, 96

Cong. Rec. 7565, 7567 (May 22, 1950). See also the statement of Senator Ferguson, 96

Cong. Rec. 8101 (June 2, 1950), and Individual Views of Senator Lodge, Sen. Rep. No.

2108, Part 2, 81st Cong., 2d Sess. 11 (1950).
40 It must be remembered that the Amerasia case was handled by the Department of

Justice in September, 1945, and the later decisions were not available to the attorneys
in charge of the case. The authors, however, are interested in the state of the law today,
as well as in 1945, so all cases material to the issue have been considered.

41 It is not meant to imply that such an exercise of judgment is in any way unusual
in the legal profession. Only the resulting publicity and importance of the case in any

way distinguished it from thousands of similar problems faced every day by lawyers. For

an analysis of the judgment of the Department, see its own memorandum in the report
of the Tydings Committee. Sen. Rep. No. 2108, 81st Cong., 2d Sess. 123-137 (1950).
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To reach a conclusion about the specific fact situation presented by
the Amerasia case, the decisions that have dealt with the application
of the federal exclusionary rule to the use of evidence other than at a

trial are the primary guide. The foremost case extending the principle
is Silverthorne Lumber Co., Inc. v. United States.*2 In that case, federal
officials arrested the officers of the Silverthorne Lumber Company at

their homes. The offices of the corporation were entered without a

search warrant, and all records were seized. The court granted a motion
to return the property. The district attorney thereafter had subpoenas
issued requiring the corporation to produce the originals of the returned
documents for use at the trial. Upon the refusal of the officers to com

ply, they were held in contempt by the district court. In reversing the

conviction, Mr. Justice Holmes stated that the issue was the right of
the Government to avail itself of the original knowledge illegally ob
tained and, except for the illegal methods, which it could not otherwise
have had. His answer to this proposition was blunt and indignant:

The proposition could not be presented more nakedly. It is that although
of course its seizure was an outrage which the Government now regrets, it may
study the papers before it returns them, copy them, and then may use the
knowledge that it has gained to call upon the owners in a more regular form
to produce them; that the protection of the Constitution covers the physical
possession but not any advantages that the Government can gain over the object
of its pursuit by doing the forbidden act. . . . The essence of a provision for
bidding the acquisition of evidence in a certain way is that not merely evidence
so acquired shall not be used before the Court but that it shall not be used at all.
Of course this does not mean that the facts thus obtained become sacred and
inaccessible. If knowledge of them is gained from an independent source they
may be proved like any others, but the knowledge gained by the Government's
own wrong cannot be used by it in the way proposed. (Emphasis supplied.)43

The rule of the Silverthorne case is very much alive today as evi
denced by recent statements of the Supreme Court. In United States v.

Wallace & Tiernan Co., the Court reviewed the facts of the Silverthorne
case and stated :

Under these circumstances it was held that the Government was neither entitled
to use the original documents nor any knowledge obtained from the originals,
the photostats, or the copies. The rule announced was that evidence or knowl
edge "gained by the Government's own wrong" is not merely forbidden to be
"used before the Court but that it shall not be used at all." Other cases in
this Court have applied the same rule. It is an extraordinary sanction, judicially

42 251 U. S. 385 (1920).
43 Id. at 391, 392.
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imposed, to limit searches and seizures to those conducted in strict compliance
with the commands of the Fourth Amendment.44

If one can accept as literally true the language of Mr. Justice Holmes
that the information illegally obtained "shall not be used at all", the
decision of the Department of Justice officials in the Amerasia case was

unquestionably right, and no prosecution was possible.45 Unfortunately,
however, the facts of the case are not identical, and the use of informa
tion about private records as the basis for subpoenas to compel produc
tion of the originals may raise some question as to the case's value as

authority for the Department's action. At the very least, however, the
case does promulgate a general prohibition and, further, conclusively
eliminates the right of the Government to base a subpoena on informa
tion illegally obtained.

The Use of Illegally Obtained Evidence to Show Probable
Cause for Arrest Warrant

The specific problem of the Amerasia case is whether the general rule
applies, first, when arrest warrants instead of subpoenas are used, and
second, when the property seized consists of stolen government docu
ments instead of private papers. If one bears in mind the warning of
Mr. Justice Holmes that "General propositions do not decide concrete

cases",46 it appears that the answer can only be obtained by an analysis
of the pertinent cases which applied the general rule of the Silverthorne
case to facts that are related to this question.

Use of Illegal Evidence to Obtain Other Evidence

It is clearly established that not only is illegally seized property in
admissible in evidence, but witnesses may not testify as to what they
saw during an illegal search.47 A logical extension of the Silverthorne
principle was made by the Supreme Court in 1921. In Gouled v. United
States, supra, the Court rather indirectly further limited the use the
Government would make of illegally obtained evidence. The facts in
this case were that the offices of the defendant were searched by stealth

44 336 U. S. 793, 796 (1949).
45 The Department's memorandum bases its justification for its action in the Amerasia

case primarily on this case. See Sen*. Rep. No. 2108, supra note 41, at 135-136.
� Lochner v. New York, 198 U. S. 45, 76 (1905).
47 Amos v. United States, 255 U. S. 313 (1921). See also Zap v. United States, 328

U. S. 624 (1946), rev'd 330 U. S. 800 (1947), where agents were lawfully on the premises
and thus could testify as to what they saw.
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and certain papers seized. After deciding that this action constituted an

illegal search and seizure, the Court went on to answer in the affirmative
the certified question that the admission in evidence of the seized papers
as well as certain other papers was a violation of the Fifth Amendment.
One of the documents introduced in evidence was the duplicate of a

contract between the defendant and a third party, the original of which
had been seized during the illegal search. The Court apparently ap
proved appellant's argument that where an unlawful search revealed the
existence of the contract, the Government could not obtain the duplicate
from the third party and submit it in evidence without violating the
Fourth and Fifth Amendments, since the illegal possession of the original
must have suggested the existence and obtaining of the counterpart.
The Court cited the Silverthorne case as the authority for its answer.48
The Supreme Court has subsequently, in another case, used the Gouled
case as authority for the ruling of the Silverthorne case.49 Such a ruling
has been followed by the lower federal courts.50
The broad principle of the Silverthorne case has also been extended

by the Supreme Court in Nardone v. United States51 In this case the
Court considered Section 60S of the Communications Act of 1934, as

amended,52 which prohibits the unauthorized publication of telephone
communications. The case involved the use of evidence obtained by
federal agents by wire-tapping. In the district court trial, it was clear
that the Government had indulged in wire-tapping, but the court refused
to allow the defense to cross-examine prosecution witnesses to determine
whether the evidence adduced was based on wire taps or developed from
independent sources. While limiting the case entirely to the applicability
of the statute, the Court used the analogy of constitutional limitations
on the use of illegally obtained evidence by stating:

To forbid the direct use of methods thus characterized but to put no curb on

their full indirect use would only invite the very methods deemed "incon
sistent with ethical standards and destructive of personal liberty." What was

said in a different context in Silverthorne Lumber Co. v. United States . . .

is pertinent here: "The essence of a provision forbidding the acquisition of

48 Gouled v. United States, 255 U. S. 298, 307 (1921).
49 Nardone v. United States, 308 U. S. 338, 340-341 (1939).
50 United States v. Krulewitch, 167 F. 2d 943, 945 (2d Cir. 1948), rev'd on other

grounds, 336 U. S. 440 (1949). This rule, of course, sets up the corresponding principle
that if the evidence is procured completely by investigation independent of the illegal
search it is admissible. See discussion infra entitled Evidence From Independent Source.

51 308 U. S. 338 (1939).
52 48 Stat. 1064, 1103 (1934), 47 U. S. C. �� 151, 605 (1946).
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evidence in a certain way is that not merely evidence so acquired shall not
be used before the court, but that it shall not be used at all." . . .

Here, as in the Silverthorne case, the facts improperly obtained do not
"become sacred and inaccessible. If knowledge of them is gained from an

independent source they may be proved like any others, but the knowledge
gained by the Government's own wrong cannot be used by it" simply because
it is used derivatively. (Emphasis supplied.)53

The Court then went on to make the now-famous statement that the
defendant must be given the opportunity to prove that a substantial
portion of the case against him was "a fruit of the poisonous tree".54
It is apparently clear, therefore, that the general principle of the Silver
thorne case prohibits the use of illegally obtained evidence to develop
what would otherwise be competent evidence.
On the same day that the Nardone decision was issued, the Court in

Weiss v. United States,55 also held that evidence obtained by wire taps
could not be used to induce some of the defendants in a criminal pro
ceeding to testify against the other defendants who were the senders
of the communications. The Weiss case was soon followed by Goldstein
v. United States,56 another decision on wire tapping. As it had done
before in the Nardone case, the Court applied the analogy of constitu
tional principles. In the Goldstein case, the Court reaffirmed the prin
ciple that the basic policy of the Fourth Amendment may not be cir
cumvented by the indirect use against the victim of evidence illegally
obtained.57 The Court there admitted the testimony of the witnesses
turning state's evidence only because the intercepted messages used to

persuade them to confess were not communications to which the de
fendant was a party. Again using the analogy of constitutional prin
ciples, the Court held that the prohibition of Section 605 of the
Communications Act was personal to the sender 5S

The lower federal courts have also held that declarations and state
ments of witnesses obtained by the use of illegally seized evidence are

inadmissible. In Watson v. United States, private papers of the de
fendants were seized in an illegal search, and subsequently returned
by the court. At the trial one witness testified that the defendant had
admitted that initials on the seized papers were his. In reversing the

5S Nardone v. United States, SOS U. S. 338, 340-341 (1939).
54 Id. at 341.
55 308 U. S. 321, 330 (1939).
56 316 U. S. 114, 120 (1942).
57 Ibid.
58 Id. at 118-119.
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conviction, the Court of Appeals for the Third Circuit cited the Silver
thorne principle as controlling:

The case of Weeks v. United States . . . established that private papers illegally
seized could not be used before a federal grand jury. The Fourth Amendment,
however, requires that evidence so secured shall not be used, not simply before
the court, but not at all. The government may not avail itself of knowledge
obtained by its own wrong doing. If it learned of this receipt through its illegal
seizure, it could not use this information to extort from Nicoliasen the state
ment that the initials were his, and then make his statement the basis of the
admission in evidence. (Emphasis supplied.)59

In Nueslein v. District of Columbia,60 the court went even further in

holding that since the officers were illegally present on the defendant's

premises their testimony as to his statements was inadmissible. The
Court pointed out that the crucial thing "found" in the search was

the declaration of fact by the defendant,61 and it was only because of
the illegal search that the officers were in a position to hear the
admission.62
It is believed that the authorities cited are sufficient to establish the

proposition that the general prohibition of the Silverthorne case prevents
the Government from using illegally obtained information to obtain
evidence that would otherwise be competent. Whenever the knowledge
of the otherwise competent evidence had its origin in the invasion of the
defendant's rights and is thus the "fruit of the poisonous tree", the
Government may not use it against the defendant.63 Therefore, if in
the Amerasia case the Government had used the information obtained
by the illegal searches as a basis for getting other evidence, it would
have been inadmissible. The question is whether the insertion of a legal
process between the illegally obtained evidence and the otherwise com

petent evidence can change the effect of the prohibition.

59 6 F. 2d 870, 871 (3d Cir. 1925). See also the statement in Takahashi v. United

States, 143 F. 2d 118, 122 (9th Cir. 1944): But, if it be established that there was an

unlawful seizure of these documents, all declarations and statements [sic] under the

compulsion of the things so seized, are affected by the vice of primary illegality.
60 73 App. D. C. 85, 115 F. 2d 690 (1940).
61 Id. at 87, 115 F. 2d at 692.
62 Id. at 88-89, 115 F. 2d at 693-694. See also Takahashi v. United States, 143 F. 2d

118, 122 (9th Cir. 1944).
63 Nardone v. United States, 308 U. S. 338, 341 (1939) ; United States v. Kempe,

59 F. Supp. 905, 908 (N. D. Iowa 1945), overruled on another point, 151 F. 2d 680
(8th Cir. 1945).
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Use of Illegal Evidence to Obtain Search Warrant

It has already been shown that the general prohibition of the Silver
thorne case specifically applies to the use of subpoenas. The next

problem is to determine whether the same prohibition has been extended
to other judicial processes.
Unfortunately it appears that the Supreme Court has never directly

ruled on the use of search warrants to obtain property, when the original
knowledge was acquired by an illegal search. The Court of Appeals
for the Third Circuit has, however, decided a case exactly on this point.
In Fraternal Order of Eagles, No. 778 v. United States,64 the facts dis
closed that prohibition agents pretended to be members of the club
and obtained admission by deception. While in the club they saw liquor
being sold contrary to law. On the basis of what they had seen, they
prepared affidavits upon which search warrants were issued. Evidence
seized under authority of the warrants was introduced at the trial. The

court, with one judge dissenting,65 reversed the conviction. The court

stated that it was concerned only with whether the search and seizure,
based on information secured through deceptive entrance into the lodge,
was a violation of the Fourth Amendment. In deciding this issue, the
court made the following analysis of the principles involved:

The search and seizure in the instant case were based on the information se

cured through the entry gained by means of false representations. On this in
formation alone they predicated probable cause when later applying for the
search warrant, and the fact that a search warrant was thus obtained does not
cure the effect of the previous deceptive entry. If the search and seizure had

immediately followed this entry, under the principles laid down in the above
cases they would unquestionably have violated the Fourth Amendment and set
at naught the protection secured by it. The object of the entry was to discover
as much as possible and to use what they could see as the basis of an applica
tion for a search warrant. When the agents first entered they searched with
their eyes, and saw the very thing that they were looking for. This they had
no right to see, and when illegally seen they had no right to use it as the prob
able cause to secure a search warrant. The government may not make an entry
by means of false representations, search as fully as possible without arousing
suspicion, and later make the fruit of that entry and search the basis of what
otherwise might be a legal search and seizure. When it appropriates the benefits,
it must bear the burdens of its own illegal acts. The grafting of the original
entry and illegal search upon the later search and seizure did not cure what

6* 57 F. 2d 93 (3d Cir. 1932).
65 The dissent, however, is based on the point that entry by trick is not a violation

of the Fourth Amendment. The dissenting judge, apparently does not disagree with the

second principle of the majority opinion, for which the case is cited here.
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was unlawful in the first entry and search, but, on the contrary, made the whole
unlawful. This search and seizure growing out of the false entry was an in
vasion of the indefeasible right of the personal liberty and private property of
the appellants and a violation of the Fourth Amendment. If the procedure of
the agents in this case may be practiced by government officials, then no home
in the land is safe, and the Fourth Amendment fails to accomplish its primary
object in establishing the "right of the people to be secure in their persons,
houses, papers and effects against unreasonable searches and seizures." Such
practice would enable zealous government officials to do indirectly and by subter
fuge what they may not do directly. It follows that the evidence thus secured
should have been suppressed. (Emphasis supplied.)66

Various other cases in the courts of appeals indirectly uphold the result
reached by the Court of Appeals for the Third Circuit. In several cases,
the courts did so by finding that the evidence upon which the search
warrant was based, while originally illegally obtained, was also inde

pendently obtained by legal methods and thus valid.67
One local district court case is directly in point, if we accept the

analogy between the prohibition of Section 605 of the Communications
Act and the Fourth Amendment. In United States v. Plisco,6S officers
tapped telephone lines and used the information obtained thereby as

the basis for search warrants. Under authority of these warrants, cer
tain evidence was seized. The defendants filed a motion to suppress
the evidence seized under the search warrants. The Government con

ceded that without the evidence from the intercepted messages, the

remaining evidence was not sufficient to sustain the search warrants.
The court, in granting the motion to suppress, dealt only with the issue
of whether the Communications Act of 1934 applied to the District of
Columbia. It apparently accepted without question the principle that
a search warrant based on illegally secured evidence does not cure the
original defect.
The facts of the Fraternal Order of Eagles case were almost dupli

cated in United States v. Mitchneck, in which the district court granted
66 Fraternal Order of Eagles, No. 778 v. United States, 57 F. 2d 93, 94 (3d Cir. 1932).
67 Parts Mfg. Corporation v. Lynch, 129 F. 2d 841 (2d Cir. 1942), cert, denied, 317

U. S. 674 (1942); Rouda v. United States, 10 F. 2d 916, 918 (2d Cir. 1926). See also

Foley v. United States, 64 F. 2d 1 (5th Cir. 1933), cert, denied, 289 U. S. 762 (1933),
where a search warrant issued upon the basis of information obtained by wire tapping
was upheld. It should be noted, however, that this case was decided prior to the passage
of the statute making disclosure of such information illegal, and upon the authority of
Olmstead v. United States, 277 U. S. 438 (1928), which decided that wire tapping did not

violate the Fourth Amendment.
6* 22 F. Supp. 242 (D. D. C. 1938).
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a motion to suppress. The court held that the evidence seen during
the illegal entry of defendant's premises could not be used as probable
cause for the issuance of a search warrant. The court aptly summed

up the raison d'etre of all the decisions by saying: "Zealous government
officials should not do indirectly and by subterfuge what they would
not do directly."69
The significance of these cases and the weight to be given them is

greatly increased when it is realized that an arrest warrant, like a search

warrant, is within the protection of the Fourth Amendment,70 and as

such the showing of probable cause is the same in each. The fact that
evidence obtained in violation of the Fourth Amendment or Section 60S
of the Communications Act is not competent at a trial is not the basis
for the conclusion that it cannot be used as probable cause. The

Supreme Court has recently cleared up the confusion created by its
statement in Grau v. United States,11 that "A search warrant may issue

only upon evidence which would be competent in the trial of the offense
before a jury ..." In Brinegar v. United States,12 the Supreme Court

repudiated this dicta and held that probable cause may be established

by evidence that is not legally admissible at a trial.

Use of Illegal Evidence as Basis for Arrest
While it is unfortunate that the Supreme Court has never had occasion

to consider a case dealing with a warrant of arrest, it is believed that
the ruling in Taylor v. United States13 sets up a controlling principle
of law. In that case, prohibition agents had received complaints about
the defendant. They went to his garage and, after looking through the

68 2 F. Supp. 225, 226 (M. D. Pa. 1933).
� Abrecht v. United States, 273 U. S. 1, 5 (1927) ; WortHngton v. United States,

166 F. 2d 557, 562 (6th Cir. 194S) ; United States ex rel. Potts v. Rabb, 141 F. 2d 45,
46^}7 (3d Cir. 1944), cert, denied, 322 U. S. 727 (1944); United States v. Horton, 86 F.

Supp. 92, 96 (W. D. Mich. 1949); United States ex rel. King v. Gokey, 32 F. 2d 793,
794 (N. D. N. Y. 1929).

71 287 U. S. 124, 128 (1932). Many lower federal courts have accepted and applied
this holding. Wortbington v. United States, 166 F. 2d 557, 564-565 (6th Cir. 194S);
Simmons v. United States, 18 F. 2d 85, 88 (8th Or. 1927). The Court of Appeals for
the Second Circuit apparently has always held to the contrary. United States v. Li Fat

Tong, 152 F. 2d 650, 652 (2d Or. 1945) ; United States v. Heitner, 149 F. 2d 105, 106

(2d Cir. 1945), cert, denied sub nom., Cryne v. United States, 326 U. S. 727 (1945),
rehearing denied, 326 U. S. 809 (1945).

72 338 U. S. 160, 174 (1949), rehearing denied, 338 U. S. 839 (1949).
73 286 U. S. 1 (1932). See also United States v. Sully, 56 F. Supp. 942, 944 (S. D.

N. Y. 1944).
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window and seeing and also smelling whiskey, they broke down the

door, entered and seized the whiskey. At that time, no one was in the

garage. The defendant subsequently came out of the house to the

garage and the agents then arrested him. After holding the search

illegal, the Court considered the argument that the whiskey was seized
incident to an arrest. The Court pointed out that the search and seizure
had no immediate connection with the arrest, as the purpose of the
search was to secure evidence to make an arrest. It appears, therefore,
that the case thus stands for the principle that an arrest based on evi
dence discovered during an illegal search cannot make that evidence
admissible.
The same result was reached recently by the Supreme Court in

Johnson v. United States?4 After concluding that the original entrance
into defendant's hotel room was illegal, the Court turned its attention to
the arrest. The Government conceded that the arresting officer did
not have probable cause to arrest the defendant until he had entered
the room and found her to be the sole occupant. The Court then pointed
out that the Government was trying ". . .to justify the arrest by the
search and at the same time to justify the search by the arrest," which
it could not do.75 It is apparent from the Johnson and Taylor cases

that when the arrest follows immediately after the illegal search, prob
able cause for the arrest cannot be based on what was discovered during
the search.

Perhaps the case that most clearly expresses the proposition that the

principle of the Silverthorne case prohibits illegally seized evidence from

being used as a basis for an arrest is Somer v. United States.16 Investi

gators from the Alcohol Tax Unit had received confidential information
that the defendant was violating the law. They conducted an illegal
search of his apartment while his wife was present and from her learned
that he would soon return. In reliance upon what the wife had said,
the investigators went to the street in front of the apartment house
and waited for the defendant. When he drove up in his car, they arrested
him and seized the sugar and alcohol in the car. The court, speaking
through Judge Learned Hand, assumed that the other information avail
able was sufficient to allow the officers to search the car lawfully, and
if the prosecutor could prove that the officers would have gone to his

place, at that time, because of this other information, the seizure would

74 333 U. S. 10 (1948).
75 Id. at 16-17.
76 138 F. 2d 790 (2d Cir. 1943).
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have been lawful. Citing the Silverthorne case as authority, Judge
Hand stated:

Nevertheless, even though the search might have been lawful if made upon
that information alone, it was not so made. Somer's whereabouts was unknown
to the officers; they might have waited his return in the apartment; they might
have sought him elsewhere; or they might have gone to the street, and arrested
him where in fact they did. If they had not done the last, they would not have
caught him red-handed, or seized the evidence now in question. As the record
stands, it was the information unlawfully obtained which determined their
course. Since therefore the seizure must be set down to information which the
officers were forbidden to use, it was itself unlawful under well-settled law.77

The Court of Appeals for the Sixth Circuit applied the same principle
in Wakkuri v. United States, where an arrest was made after an un

lawful search and seizure. In reversing the conviction the court stated:

An attempt is made to justify the search on the ground that defendant was

found in the dwelling in the commission of a crime and was then arrested, and
that the officers had a right to search his person and premises as an incident
to such arrest. The same contention was made in Staker v. United States, supra,
and must be here denied for the same reasons there stated. Just as the validity
of a search may not be judged by what it brings to light, so the right to search
must be decided by the situation as disclosed before the search is made. ... At
that time the officers had no knowledge of facts which would have justified an

arrest or supported a conviction. It was not until they had illegally forced
their way upon the premises and into the bathhouse that the defendant can be
said to have been found committing a crime in their presence, and of the knowl
edge so acquired the government is not permitted to avail itself. (Emphasis
supplied.)78

The Court of Appeals for the Ninth Circuit also accepted the same

principle in Klee v. United States. Federal prohibition agents entered
a house at night without a warrant, and found a still. They then arrested
the defendant and seized the evidence. In reversing, the court denied
that a sufficient showing of probable cause for the arrest had been
made, and added:

An illegal search cannot lift itself by the bootstraps of an illegal arrest, and vice
versa. The officers entered the dwelling in violation of the appellants' constitu
tional rights; nothing that they could do after such entry would validate it.79

77 Id. at 791. See also United States v. Lee, 83 F. 2d 19S, 196 (2d Cir. 1936), where
the Court of Appeals for the Second Circuit had previously applied the same principle
saying: "Of course, the evidence illegally obtained may not be used to support the claim
of probable cause.", and Flagg v. United States, 233 Fed. 481 (2d Cir. 1916).

78 67 F. 2d 844, 84S (6th Cir. 1933).
79 S3 F. 2d 58, 62 (9th Cir. 1931).
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To the same effect is Walker v. United States,80 decided by the Court
of Appeals for the Fifth Circuit. The court pointed out that it was

clear that the arrest was not made until after the search, that it was

not an incident thereof, but the cause of the arrest, "... and that the

search, unlawful before the arrest, was not legalized by the arrest made
as a result of it." The Court of Appeals for the Eighth Circuit has also

adopted the principle by stating it in the negative. In Safarik v. United

States,81 the court held that if the arrest is based on other valid evidence
it is legal, and evidence seized as an incident to the valid arrest would
be admissible.
In all of the cases discussed in this subsection, the contention has

been made that the seizures were lawful since they were made incident
to legal arrests. The same argument has been presented by those who
contend that the documents obtained by the FBI in the Amerasia case

were lawfully seized.82 The principle underlying the right to search
incident to an arrest therefore becomes pertinent to this inquiry.
The right to search the person or premises of a person legally arrested

is well established in the law.83 But it is important to note that all the
cases speak of a "legal" or "lawful" arrest. The converse of the propo
sition is also true�that if the arrest is illegal, the search and seizure
are also unlawful.84 The right to search incident to an arrest is merely
one of those very narrow exceptions to the ". . . guarantees and im
munities which we had inherited from our English ancestors, and which
had from time immemorial been subject to certain well-recognized
exceptions arising from the necessities of the case."85 And the fact that
there has been a valid arrest does not always mean that a valid search

may be conducted incident thereto.86 The Constitutional requirement
prohibits unreasonable searches, and the facts of any given case may
make a search unreasonable despite it being an incident to arrest.87

so 125 F. 2d 395, 396 (5th Cir. 1942).
81 62 F. 2d 892 (8th Cir. 1933), rehearing denied, 63 F. 2d 369 (8th Cir. 1933).
82 See note 39 supra.
83 United States v. Rabinowitz, 339 U. S. 56 (1950) ; Harris v. United States, 331

U. S. 145 (1947), rehearing denied, 331 U. S. 867 (1947); United States v. Lefkowitz,
285 U. S. 452 (1932); Carroll v. United States, 267 U. S. 132, 158 (1925).
84 Johnson v. United States, 333 U. S. 10 (1948) ; United States v. Di Re, 332 U. S. 581

(1948).
85 Robertson v. Baldwin, 165 U. S. 275, 281 (1897).
86 Trupiano v. United States, 334 U. S. 699 (1948), overruled on another point, United

States v. Rabinowitz, 339 U. S. 56 (1950).
87 Trupiano v. United States, supra note 86.
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In addition, the courts have also made it clear that an arrest cannot
be used as a pretext for a search.88 Judge Parker of the Court of Appeals
for the Fourth Circuit succinctly spelled out this limitation many
years ago:

But that principle has no application here, where it is evident that the search
was not a mere incident of a lawful arrest but that the arrest was a mere inci
dent of an unlawful search. . . . The officers could not do indirectly what they
could not do directly. And certainly they could not nullify the constitutional
provision against unreasonable searches and the act of Congress making it a

crime to search a private dwelling without a warrant by the simple expedient of
placing the defendant under arrest.89

In the light of these principles, it might be well to examine the facts
in Harris v. United States,90 more carefully. Agents of the FBI obtained
arrest warrants for the defendant and apprehended him in his four-room
apartment. The warrants charged him with mail fraud and violating the
National Stolen Property Act.91 The agents conducted a thorough search
of the entire apartment and found illegal draft cards. These cards were

presented in evidence at a trial in which Harris was convicted of vio
lating the Selective Training and Service Act of 1940.92 In affirming
the conviction, the Supreme Court first made it clear that the arrest
was authorized by two valid arrest warrants.93 The issue in the case,
therefore, was whether the agents could seize government property, the
possession of which was a crime, when they were conducting a legal
search incident to lawful arrest. The Court decided this issue by saying:

If entry upon the premises be authorized and- the search which follows be valid,
there is nothing in the Fourth Amendment which inhibits the seizure by law-
enforcement agents of government property the possession of which is a crime,
even though the officers are not aware that such property is on the premises
when the search is initiated.94

The Harris case, then, instead of being contrary to the Department's
contention that the government documents seized were inadmissible in

88 United States v. Lefkowitz, 285 U. S. 452 (1932).
89 Henderson v. United States, 12 F. 2d 528, 530 (4th Cir. 1926).
90 331 U. S. 145 (1947), rehearing denied, 331 U. S. 867 (1947). Senator Lodge relies

heavily on this case in his argument that the action of the Department was not justified.
Sen. Rep. No. 2108, Part 2, 81st Cong., 2d Sess. 11-12 (1950).

91 48 Stat. 794 (1934), 18 U. S. C. � 2311 (Supp. 1950).
92 54 Stat. 885 (1940), as amended, 50 U. S. C. App. � 305 (1946).
93 Harris v. United States, 331 U. S. 145, 148 (1947), rehearing denied, 331 U. S. 867

(1947).
94 Id. at 155.
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evidence, merely points up the issue. The valid arrest warrants in the
Harris case were, as far as the Court knew, based on evidence obtained
in complete conformity with the Fourth Amendment. The agents were

legally on the premises at the time the first search was made. There was

no use of knowledge illegally obtained. Insofar as the Harris case is con

cerned, the issue remains unanswered: Is a search incident to an arrest

under authority of an arrest warrant, based on information obtained in
violation of the Fourth Amendment, a reasonable search?

Exceptions to the Federal Exclusionary Rule

Various persons who have been interested in the Amerasia case have

presented certain contentions which they believe make it an exception
to the general rule. There has, heretofore, been a discussion of the con

tention that the documents were seized incident to legal arrest and,
therefore, were admissible in evidence.

War

The searches and seizures in the Amerasia case were all made in 1945
when a state of war existed between this country and the Axis coun

tries. It has been contended that when the nation is at war the protec
tion of the Bill of Rights, or more particularly, the Fourth Amendment,
is suspended.95 Such a contention has been uniformly rejected by
the Supreme Court.98 As early as the Civil War the same contention
was advanced in order to give the Government power to proceed against
individuals it considered dangerous.97 The Supreme Court then pointed
out that only in case martial law is declared can the right of a private
citizen to a trial by jury as guaranteed by the Constitution be suspended.
It further emphasized that martial law cannot be invoked because of a

"threatened" invasion, but only if the danger were actual and present.
The Court also made the following comment on the merits of such a

contention.

The Constitution of the United States is a law for rulers and people, equally
in war and in peace, and covers with the shield of its protection all classes of

men, at all times, and under all circumstances. No doctrine, involving more

95 See the statements of Senator Lodge and Frank B. Bielaski. Hearings, supra note 4,
at 944.

96 Home Bldg. & L. Ass'n. v. Blaisdell, 290 U. S. 398, 426 (1934) ; United States v.

L. Cohen Grocery Co., 255 U. S. 81, 88 (1921) ; Hamilton v. Kentucky Distilleries Co.,
251 U. S. 146, 155, 156 (1919).

97 Ex parte Milligan, 4 Wall. 2, 127 (U. S. 1866).
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pernicious consequences, was ever invented by the wit of man than that any of
its provisions can be suspended during any of the great exigencies of govern
ment. Such a doctrine leads directly to anarchy or despotism, but the theory
of necessity on which it is based is false; for the government, within the Con
stitution, has all the powers granted to it, which are necessary to preserve its
exitence; as has been happily proved by the result of the great effort to throw
off its just authority.98

Many years later, the Supreme Court again considered the same argu
ment. The Court upheld a security measure of World War II based

upon distinctions between citizens solely because of their ancestry, be
cause it found that there existed a real and present danger of espionage
and sabotage. The denial of equal protection provided by the Fifth
Amendment was sanctioned for this reason alone." Justice Murphy,
in a concurring opinion, emphasized the same answer.

It does not follow, however, that the broad guarantees of the Bill of Rights
and other provisions of the Constitution protecting essential liberties are sus

pended by the mere existence of a state war. It has been frequently stated
and recognized by this Court that the war power, like the other great substantive
powers of government, is subject to the limitations of the Constitution.100

The same principle was applied by the District Court in Scherzberg v.

Maderia. While recognizing that the War Department could take proper
measures to prevent sabotage and espionage, the court felt that the

existing circumstances did not justify the orders in this particular case.

The court pointed out that even in the prosecution of a war, infringe
ment of the inherent rights and liberties of individuals guaranteed by
the Constitution could only be permitted "... when a situation in an

area exists which is fraught with some degree of immediate danger to the
welfare of the country. . . .

"101

There is nothing in the opinion of Mr. Justice Holmes in Schenck v.

United States,102 which is contrary to the cases heretofore cited. In the
Schenck case the defendants were indicted for distributing and mailing
leaflets urging insubordination in the armed forces of the United States
when the country was at war. The defendants contended that their

right to make these statements was protected by the First Amendment.

98 Id. at 120-121.
99 Hirabayashi v. United States, 320 U. S. 81, 100-101 (1943).
ioo at no. (Concurring opinion).
i�i 57 F. Supp. 42, 47 (E. D. Pa. 1944).
102 249 U. S. 47 (1919). See Senator Ferguson's citation of the Schenck case in his

talk to the Senate. 96 Cong. Rec. 8102 (June 2, 1950).
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Mr. Justice Holmes pointed out that the character of every act depends
upon the circumstances in which it is done. He then gave the now fa
miliar example that a man would not be protected by the First Amend
ment if he falsely shouted fire in a crowded theater. He went on to

say:

The question in every case is whether the words used are used in such circum
stances and are of such a nature as to create a clear and present danger that
they will bring about the substantive evils that Congress has a right to prevent.
It is a question of proximity and degree. When a nation is at war many things
that might be said in time of peace are such a hindrance to its effort that their
utterance will not be endured so long as men fight and that no Court could
regard them as protected by any constitutional right.103

It is the last sentence which has been used to support the contention
that the Fourth Amendment is suspended during wartime. But if the
sentence is read in the light of the preceding statements, it is clear that
the case means only that no right is absolute, and that war is just one
circumstance, as a crowded theater is another, that prevents a person
from having unlimited freedom in what he says.

Contraband

The allegation has been made that, since the papers seized were stolen

government documents, the Government had a right to enter and re

cover its property. It was also contended that this feature distinguishes
the Amerasia case from the Silverthorne case.104
It is true that the courts have long recognized a distinction between

private papers and stolen property, contraband and the instrumentalities
of crime.105 The federal exclusionary rule, as generally stated, covers

only the admission in evidence of private papers seized in violation of
the Fourth Amendment. But it has also been held that a search warrant

may not be used to gain access to a man's home solely for the purpose
of securing his private papers to be used in evidence against him.106
Such a prohibition obviously stems from the protection of the Fifth
Amendment against self-incrimination.
The rule as to contraband, however, is different. In the Gouled case,

supra, the Supreme Court stated that a search warrant could issue for

contraband, and, at least by implication, also held that contraband could

103 Id. at 52.
104 96 Cong. Rec. 8101, 8102 (June 2, 1950).
105 These items will hereinafter be referred to collectively as "contraband",
106 Boyd v. United States, 116 U. S. 616, 623-624 (1886).
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not be seized without a search warrant.107 Obviously, the Fifth Amend
ment offers no protection to the person in possession of contraband. It
follows, therefore, that any right must come from the protection afforded
by the Fourth Amendment.
The prohibition against unreasonable searches and seizures is a safe

guard to the right of privacy and personal security.108 It appears, there

fore, that any unreasonable search violates this right, irrespective of
what may be seized as a result of the search. For this reason, the Su

preme Court has stated that even though the facts unquestionably show

"probable cause" that contraband is located on the defendant's premises,
a search and seizure without a warrant is illegal.109
Mr. Justice Frankfurter, in a recent dissent, had occasion to spell

out the difference between the protection afforded private papers and

papers in which the public has an interest.

There is indeed a difference between private papers and papers having also a

public bearing. Private papers of an accused cannot be seized even through
legal process because their use would violate the prohibition of the Fifth Amend
ment against self-incrimination. So-called public papers�papers in which the
public has an interest other than that which they may serve as evidence in a

case�may be seized, but like all other things in an individual's possession they
can be seized only upon a properly safeguarded search.

*****

But the essence of the difference is that under appropriate circumstances
wholly private papers are not even subject to testimonial compulsion whereas
other papers, once they have been legally obtained, are available as evidence.
Had the coupons in controversy been secured by a proper search they could be
used against the defendant at the trial. But their character does not eliminate
the restrictions of the Fourth Amendment and subject the person in possession
of such documents, against his protest, to searches and seizures otherwise un

warranted. (Emphasis supplied.)110
It is also important to note that in this opinion the majority emphasized
that the decision does not mean that officers seeking to reclaim govern
ment property "... may proceed lawlessly and subject to no re

straints."111

l<" 255 U. S. 298 (1921).
108 United States v. Lefkowitz, 28S U. S. 4S2, 464 (1932) ; Gouled v. United States,

2SS U. S. 298, 304 (1921).
109 Agnello v. United States, 269 U. S. 20, 33 (1925). Such a statement presumes, of

course, that there were no other exceptions present justifying a search without a warrant

as was true in the Amerasia case.

110 Davis v. United States, 328 U. S. 582, 595-596, 602 (1946) ; rehearing denied, 329

U. S. 824 (1946).
111 Id. at 591.
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In Harris v. United States, supra, the Supreme Court upheld the
seizure of illegal draft cards by government agents because the search
and seizure were incident to a valid arrest. But the Court pointed out
that if the seizure were made in violation of defendant's right under
the Fourth Amendment, these illegal draft cards could not have been
used in evidence.112
In United States v. Rabinowitz113 government agents obtained a

valid arrest warrant for the defendant charging him with selling four

forged and altered stamps. After the defendant was arrested in his
office, the agents conducted a thorough search. During the search they
found 573 stamps upon which the overprints had been forged. Defen
dant's motion to suppress and strike all the evidence relating to the 573

forged and altered stamps was denied by the trial court. The Supreme
Court stated that if these stamps were legally obtained they were ad
missible in evidence. It would follow, then, that the converse would also
be true�that if the stamps were illegally obtained, they were not ad
missible even though they were contraband.
Part of the confusion pertaining to this contention is due to the

failure to distinguish between prohibited searches on one hand and im

proper seizures on the other.114 For this reason, as heretofore shown, a
search may be perfectly legal but the seizure of private papers will be

illegal. On the other hand, even though the articles sought could be
seized by a valid search warrant, the failure to get such a warrant makes
the seizure illegal.115
In Amos v. United States, supra, an invalid search was made of de

fendant's home in order to seize illicitly distilled whiskey. The Court
held that the conviction, which was based on evidence thus seized,
must be reversed. Likewise, in Taylor v. United States, supra, an il

legal search revealed that the defendant was in possession of whiskey.
Again the Court reversed the conviction.
A case more factually in point with the Amerasia case is Byars v.

United States.116 In this instance, a search was made under an illegal
search warrant, and federal officers discovered that the defendant was

112 331 TJ. S. 14S, ISO (1947), rehearing denied, 331 U. S. 867 (1947).
113 339 U. S. 56 (1950).
114 Mr. Justice Miller concurring in Boyd v. United States, 116 U. S. 616, 638-641

(1886).
115 Agnello v. United States, 269 U. S. 20 (1925).
116 273 U. S. 28 (1927).
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in possession of counterfeit strip stamps of the kind used on whiskey
bottled in bond. The Court reversed the conviction, stating r

Nor is it material that the search was successful in revealing evidence of a

violation of a federal statute. A search prosecuted in violation of the Consti
tution is not made lawful by what it brings to light; and the doctrine has never

been recognized by this Court, nor can it be tolerated under our constitutional
system, that evidence of crime discovered by a federal officer in making a

search without a lawful warrant may be used against the victim of the unlaw
ful search where a timely challenge has been interposed.117

The distinction between the Byars case and the Harris case is solely the

legality of the entry. The court, in both cases, announced the same rule
which applies unmistakeably to the Amerasia case.

The essence of the contention that the Government has a right to en

ter to recover contraband may be summed up in the old phrase "the end

justifies the means". If an illegal search reveals stolen government
property, the argument is that this cures the illegality of the search. The
Supreme Court rejected this argument in Trupiano v. United States,
when it pointed out that the fact that only contraband property was

seized, for which a warrant could have issued, "... does not detract
from the illegality of the seizure."118 The same result was reached in
United States v. Di Re.lis> Government agents, without a warrant,
searched a car in which the defendant was a passenger. The agents also
searched the defendant and found counterfeit gasoline ration coupons.
The Court again held that a search is not to be made legal by what it
reveals. In United States v. Lee,120 the Court of Appeals for the Second
Circuit reversed a conviction based on evidence that the defendant was
in possession of opium because it was obtained by an illegal search. In
United States v. Sully,121 the district court granted a motion to suppress
evidence that defendant operated a still in his home because of an il

legal search.
Judge Holtzoff, in United States v. Derman, spelled out the law gov

erning the search for and seizure of contraband:

It is claimed by the Government, however, that the search is made lawful
by the fact that the agents had reasonable grounds to believe that contraband

117 Id. at 29-30.
118 334 U. S. 699, 707 (1948), overruled on another point, United States v. Rabinowitz,

339 U. S. 56 (1950).
119 332 U. S. 581 (1948).
120 83 F. 2d 195 (2d Cir. 1936).
121 56 F. Supp. 942 (S. D. N. Y. 1944).
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property was to be found in the apartment and that a violation of law was being
committed there. The Court finds as a fact that the agents had probable cause

so to believe, but it is of the opinion that, as a matter of law, probable cause

to believe that contraband articles are to be found within a dwelling is not

justification for a search without a search warrant. In this respect the law ap
plicable to arrests and that governing searches are entirely different. A law
enforcement officer has a right to enter a dwelling for the purpose of making
an arrest if he has probable cause to believe that the person whom he is seeking
to take into custody has committed a felony, even though the felony was not com
mitted in the officer's presence. The law does not permit the officer, however,
to enter a dwelling for the purpose of searching for contraband articles merely
because there is probable cause to believe that contraband articles may be
found in the premises.122

Judge Prettyman of the United States Court of Appeals for the Dis
trict of Columbia, while dissenting on another point in the recent case

of Jeffers v. United States, made a simple statement of the rule that

applies to the contention raised here. "If a search is unconstitutional,
any seizure, even of contraband, incidental to it is illegal."123

Evidence from Independent Source
The point has also been raised by critics of the Department's action

that other evidence was available to support a conviction.124 There can

be no question of the soundness of the legal principle that if the same

facts could have been obtained from an independent source, they would
have been admissible in evidence. The Silverthorne case, itself, empha
sized that facts illegally obtained do not become "sacred and in
accessible".125 The rule has been generally followed by the lower fed
eral courts.126
A decision of the Court of Appeals for the Second Circuit comes close

to the facts of the Amerasia case and makes it clear that the principle
would be applicable. In Parts Mfg. Corporation v. Lynch121 the Gov-

122 66 F. Supp. 511, 513 (S. D. N. Y. 1946).
123 U. S. Ct. of Appeals, D. C. Cir., Dec. 7, 1950, at 16.
124 Senator Ferguson in his talk to the Senate suggested that information from the

physical surveillance and testimony of other employees of Amerasia magazine were avail
able. 96 Cong. Rec. 8102 (June 2, 1950).

125 251 U. S. 385, 392 (1920).
126 United States v. Krulewitch, 167 F. 2d 943 (2d Cir. 1948), rev'd on other grounds,

336 U. S. 440 (1949) ; Warren v. Territory of Hawaii, 119 F. 2d 936, 938 (9th Cir. 1941) ;
Benetti v. United States, 97 F. 2d 263, 267 (9th Cir. 1938) ; Rouda v. United States,
10 F. 2d 916, 918 (2d Cir. 1926).
127 129 F. 2d 841 (2d Cir. 1942), cert, denied, 317 U. S. 674 (1942).
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eminent seized some machinery under an illegal court order. The court

found that this action constituted an illegal search and seizure and
ordered the property returned. The machinery was replevined by an

other company, and while being held, it was again examined by the
Government. Subsequently, a detailed search warrant was issued and
the machinery seized. Appellant's petition for the return of the goods
seized was denied by the district court. The affidavits which were at

tached to the search warrants fully revealed how the Government had
gotten all its information by legal means. The appellate court affirmed
and held that despite an illegal seizure, if evidence is developed inde

pendently and legally, a subsequent search warrant is valid.
It cannot be denied, therefore, that such a course was open to the

Government in the Amerasia case. The record, however, discloses that
little if any other evidence was available. The evidence obtained from
the technical surveillances was, of course, inadmissible.128 The physical
surveillance revealed nothing but association among the subjects,129 with
the exception that on one occasion Mark Julius Gayn was seen reading
a copy of what appeared to be a government document after leaving the
offices of Amerasia}30 The representatives of the FBI testified that they
had no evidence of any government documents being taken out of the
State Department.131 It appears likely, therefore, that there was no

other evidence available to support the case against Jaffe, and the state

ments of the Department of Justice officials to that effect are correct.

Whether there were additional facts, does not, of course, effect the

legal principle involved. It is apparent, however, that practical con

siderations, such as the difficulty in proving that the evidence came

from an independent and legal source, must be considered. The Depart
ment has recently been unpleasantly reminded of this difficulty by a

recent decision of the Court of Appeals for the Second Circuit.132

12S On May 29, 194S, the FBI prepared a memorandum of the results of the investiga
tion. An attachment to the memorandum, under the heading "Evidence" stated: "Most

of the foregoing information regarding the contacts made by the various principals and
the documents which were exchanged were obtained through highly confidential means

and sources of information which cannot be used in evidence." Sen. Rep. No. 2108, 81st

Cong., 2d Sess. 125 (1950).
129 96 Cong. Rec. 7542-7573 (May 22, 1950). For excerpts of this testimony by an FBI

representative on the results of the physical surveillance see Sen. Rep. No. 2108, 81st

Cong., 2d Sess. App. 20, at 235-236 (1950).
130 96 Cong. Rec. 7563 (May 22, 1950). It is to be noted, however, that the grand

jury was advised of Gayn's activities and did not consider them illegal.
131 Hearings, supra note 4, at 1063.
132 United States v. Coplon, U. S. Ct. of Appeals, 2d Cir., Dec. 5, 1950.
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Protection of Fourth Amendment is Personal
An additional argument is made that even if the government docu

ments were not admissible against the owner of the premises where

they were illegally seized, they were admissible against the other de
fendants.133 Such a contention is based on the legal principle that the

protection of the Fourth Amendment is personal to the owner of the

premises searched. The Supreme Court has never been called upon to

decide the point. Yet it has indirectly approved this statement of the
law in Goldstein v. United States, supra. In that case the Court decided
that the prohibition in the Communications Act of 1934, as amended,
against the divulgence of intercepted telephone communications was

intended only to protect the sender.134 Since the Court had used the

analogy of constitutional principles in both this and the Nardone case,
it is persuasive authority.135
The Supreme Court in the Goldstein case also stated that "... the

federal courts in numerous cases, and with unanimity, have denied

standing to one not the victim of an unconstitutional search and seizure
to object to the introduction in evidence of that which was seized."136
The appellate court cases show that the lower federal courts have had
no difficulty in applying this rule when the owner of the premises is the
victim.137 The rule is apparently the same when the victim is the owner

of the property seized but not of the premises searched. The United
States Court of Appeals for the District of Columbia Circuit recently
held that this protection even extends to the person in possession of
contraband.138
The facts of the Amerasia case reveal, however, that none of the de

fendants had any interest in the premises of the other defendants or the

property found therein. It must be conceded, therefore, that if any of

133 96 Cong. Rec. 8102 (June 2, 19S0).
134 316 TJ. S. 114, 121 (1942).
135 There is a vigorous opposition to this principle, however. Mr. Justice Murphy, with

whom the Chief Justice and Mr. Justice Frankfurter joined in dissenting, stated that such
a rule "is hard to square" with the statements of Mr. Justice Holmes in the Silverthorne
case. Goldstein v. United States, 316 U. S. 114, 127 (1942). See also the concurring
opinion of Mr. Justice Rutledge in McDonald v. United States, 335 U. S. 451, 457 (1948).
136 316 U. S. 114, 121 (1942).
137 Lagow v. United States, 159 F. 2d 245, 246 (2d Cir. 1946), cert, denied, 331 U. S.

858 (1947), rehearing denied, 332 U. S. 785 (1948); Ingram v. United States, 113 F. 2d

966, 967 (9th Cir. 1940) ; Lewis v. United States, 92 F. 2d 952, 953 (10th Cir. 1937).
138 Jeffers v. United States, U. S. Ct. of Appeals, D. C. Cir., Dec. 7, 1950, at 4-5.
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the evidence found in one place would have been material to the other

defendants, it would have been admissible at their trial.139 Of course,
this assumes further that it would have been practical to proceed against
each defendant in a separate trial. If for any reason the Government
felt that a joint trial was necessary, it would then be impossible to use

the evidence that was inadmissible as to any one of the defendants.140

Conclusion

It is obvious that there is no single case by which the judgment of
the Department of Justice in the Amerasia case can be refuted or vindi
cated. The customary statement of the federal exclusionary rule falls
short of the situation presented by the Amerasia case. Yet it is equally
apparent that the statement of Mr. Justice Holmes in the Silverthorne
case is controlling if it has been literally applied by subsequent decisions
of the Supreme Court and the lower federal courts.
In any discussion of the Amerasia case, two things must be remem

bered. In the first place, there is no contetion that the original searches
and seizures were justified by an emergency or were made incident to
an arrest. Secondly, it is the uniform policy of the courts to interpret
the Fourth Amendment in a liberal manner, and the courts will always
seek to maintain its effectiveness and not allow its protection to be

dissipated by subterfuge.
As has been shown, the opinion in the Harris case does not apply to

the facts of the Amerasia case, but rather points up the problem to be
solved. The essential difference is that there were no prior illegal
searches in the Harris case and the arrest warrants were assumed to be
valid in all respects. The principle of the Taylor, Johnson and Somer
cases is much closer to that involved herein. In all four cases, there
were prior unlawful searches and seizures. In the first three, the arrests

were made a short time after the searches and seizures and without the

authority of a warrant. In the Amerasia case the arrest was made several
months later under color of a warrant. In each case, the "probable
cause" for the arrest was shown by illegally obtained evidence. Can the

139 As a matter of fact, the Department of Justice considered the issue of the madrnissi-

bility of the seized documents as pertinent primarily to Jaffe. The cases against Larsen

were not materially affected by the possibility that the documents seized in his apartment
might be suppressed. Sen. Rep. No. 2108, 81st Cong., 2d Sess. 121 (19S0).
i*o McDonald v. United States, 335 U. S. 451, 456, 457, 461 (1948) ; Goldstein v.

United States, 316 U. S. 114, 119-120 (1942) ; Takahashi v. United States, 143 F. 2d

118, 122 (9th Cir. 1944).



1951] Legal Principle Behind Amerasia Case 211

mere incidence of a lapse of time and the obtaining of an arrest war

rant, which needs the same showing as to "probable cause" as would
justification of the arrest without a warrant, make the evidence seized
admissible?

Perhaps most persuasive of all is the ruling of the Court of Appeals
for the Third Circuit in the Fraternal Order of Eagles case, supra. The
legal facts are almost the same and it is clear that a search warrant and
an arrest warrant are identical as far as the requirement for probable
cause is concerned. The agents there were attempting to seize contra

band and the court refused to allow them to circumvent the protection
of the Fourth Amendment by a subterfuge. It is believed that this case

is controlling and justifies the Department's action.
The rule of the Silverthorne case, that the evidence obtained in viola

tion of the Fourth Amendment cannot be used by the Government in
any manner, literally prohibits any use of the information obtained by
the prior illegal searches. The courts, in subsequent decisions, have
shown that the rule means what it plainly says. They have not allowed
the Government to use this information to develop otherwise competent
evidence. They have not allowed the use of a subpoena or a search war

rant to circumvent this prohibition. They have rejected the contention
that an arrest without a warrant based upon information obtained by
a prior illegal search validates that search. They have refused to let
the Government do "indirectly" what it cannot do "directly". They
have held that there is no difference between the constitutional limita
tions on the showing of "probable cause" for a search warrant or an

arrest warrant. Therefore, upon the authority of the cases decided up
to 1945, as well as those decided since then, it is clear that "probable
cause" for a search warrant or an arrest warrant cannot be based on

information obtained in violation of the Fourth Amendment. The au

thors can see no legal distinction that would make the government docu
ments seized in the Amerasia case admissible in evidence against the
owners of the premises searched. The argument that the documents are

admissible as seized incident to legal arrest must ignore the plain mean

ing of the rule of the Silverthorne case and the cases decided thereunder.
It must also elevate technicalities over substance. Such an argument
was recently presented to the Supreme Court in McDonald v. United
States. The Court, in reply, stated:

The prosecution seeks to build the lawfulness of the search on the lawfulness
of the arrest and so justify the search and seizure without a warrant. (Citing
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case). The reasoning runs as follows: Although it was an invasion of privacy
for the officers to enter Mrs. Terry's room, that was a trespass which violated
her rights under the Fourth Amendment, not McDonald's. Therefore, so far as

he was concerned, the officers were lawfully within the hallway, as much so as

if Mrs. Terry had admitted them. Looking over the transom was not a search,
for the eye cannot cornmit the trespass condemned by the Fourth Amendment.
Since the officers observed McDonald in the act of committing an offense, they
were under a duty then and there to arrest him. (Citing D.C. Code). The arrest

being valid the search incident thereto was lawful.
We do not stop to examine that syllogism for flaws. Assuming its correct

ness, we reject the result.141

It has also been contended that certain conditions present at the time
of the arrests distinguish the Amerasia case from the Silverthorne case

and make it an exception to the federal exclusionary rule. It is ob
vious that the fact that a state of war existed between the United States
and the Axis powers does not justify such a contention. The civil courts
of the United States were still operating and search warrants could have
been obtained. There was no "immediate" or "real" danger of an in

vasion, such as existed at the beginning of World War II. The danger
that suspends the protection of the Bill of Rights must be one of great
magnitude that threatens the "welfare" of the entire nation. Moreover,
it must be shown that the action taken was directly related to and neces

sary to prevent the disaster threatened by the clear and present danger.
The power to wage war is subject to the constitutional limitations of the
Bill of Rights as are the other powers of government. The Schenck case

plainly stands for the proposition that any right is relative and must be

judged in the light of the facts surrounding its use. While it is clear that
if the required danger were present, the protection of the Bill of Rights
could be temporarily curtailed, no such necessity can be shown to have
existed in 1945.

Likewise, the fact that the evidence seized consisted of stolen govern
ment documents does not take the case out of the Silverthorne rule. In

the Davis case, the Supreme Court decided that a different approach to

government papers might be proper, but it emphasized that it was only
a question of degree. The Court there rejected any contention that il

legally held government papers might be seized without any regard to

the protection of the Fourth Amendment. The Courts have considered
the same arguments in dealing with contraband and stolen property.
As early as 1886, in the Boyd decision, it was held that contraband can

141 335 U. S. 451, 453-454 (1948).
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only be seized by a valid search warrant. The mere fact that there is

probable cause to believe that contraband is located in a private dwell

ing does not justify officers making an illegal search. To allow the end
to justify the means would simply indicate that the protection of the
Fourth Amendment has ceased to exist. Time after time, the federal
courts have denied the validity of seizures of contraband because of an

illegal search. The answer is clear that once an illegal entry is made, the
subsequent discovery of contraband or a violation of law, does not cor
rect the original unwarranted entry.
It must be conceded, however, that the present state of law allows

evidence seized in violation of the Fourth Amendment to be used in evi
dence against persons other than the victim of the search. If the docu
ments seized in the offices of the magazine Amerasia were material as to

any of the other defendants, they were admissible at the trial of these

persons. It is also clear that the seizure would have been legal if the

Department were able to show that the information, upon which "prob
able cause" for the arrest warrants was based, was developed by an in

dependent and legal investigation. A review of the evidence shows,
however, that very little other evidence was available. In addition, the
practical difficulties of proving such an independent source are very
real. The Department must always consider the possibility that a public
trial may reveal investigative techniques and sources of information
that will result in damage far exceeding the public good to be obtained
by any conviction.142 The answers to these two contentions must be
based on facts that are outside the scope of this article. It must be

pointed out, however, that the contentions are based on valid principles
of law, and if they can be answered in the affirmative, the Department's
action would be considered erroneous.

Assuming, however, that the Department could not prove that the

"probable cause" was based on independently secured evidence, the con

clusion is inescapable that the Department of Justice correctly analyzed
the law and its judgment was sound. The applications of the rule of the
Silverthorne case to factual situations so legally similar to that of the
Amerasia case make any other conclusion impossible. It is also incon-

142 It should be noted that once the accused has proved to the trial court's satisfaction
that illegal methods of obtaining evidence have been employed, the ". . . trial judge must

give opportunity, however closely confined, to the accused to prove that a substantial
portion of the case against him was a fruit of the poisonous tree." Nardone v. United
States, 308 U. S. 338, 341 (1939).
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ceivable that the Supreme Court would sanction such an obvious attempt
to circumvent the prohibition of the federal exclusionary rule. If it were

possible for police officers to secure valid arrest warrants on illegally
obtained information, the Fourth Amendment would cease to exist as a

positive force. The failure of other methods to act as effective deter-
rants to over-zealous police officers has been recognized by the federal
courts.143 It is, of course, unfortunate that the limitations of the Fourth
Amendment on police action may allow some culprits to escape un

punished. Yet, the policy behind the federal exclusionary rule has been
that the public good is better served by allowing some guilty parties to

escape than by completely destroying the private individual's right to
privacy and personal security. The rule of the Silverthorne case is a

practical attempt to harmonize the ends of collective security and in
dividual freedom. The protection of the Fourth Amendment is thus pre
served without having crime detection degenerate into a game of "hide
and go seek"144 between the criminal and police officers. The necessity
for a limitation on the right to search was succinctly put by Mr. Justice
Jackson in his dissent in Brinegar v. United States.

Only occasional and more flagrant abuses come to the attention of the courts,
and then only those where the search and seizure yields incriminating evidence
and the defendant is at least sufficiently compromised to be indicted. If the
officers raid a home, an office, or stop and search an automobile but find nothing
incriminating, this invasion of the personal liberty of the innocent too often finds
no practical redress. There may be, and I am convinced that there are, many
unlawful searches of homes and automobiles of innocent people which turn up
nothing incriminating, in which no arrest is made, about which courts do nothing.
and about which we never hear.

*****

And we must remember that the authority which we concede to conduct
searches and seizures without warrant may be exercised by the most unfit and
ruthless officers as well as by the fit and responsible, and resorted to in case

of petty misdemeanors as well as in the case of the gravest felonies.145

The Silverthorne case presents a typical example of Mr. Justice Holmes'
grasp of both the theory of the law and its practical application. The
contention that an arrest warrant can be based on information secured

by searches and seizures in violation of the Fourth Amendment would

143 Nueslein v. District of Columbia, 73 App. D. C. 85, 90, 115 F. 2d 690, 695 (1940).
144 Parts Mfg. Corporation v. Lynch, 129 F. 2d 841, 843 (2d Cir. 1942), cert, denied,

317 U. S. 674 (1942).
145 338 U. S. 160, 181, 182 (1949), rehearing denied, 338 U. S. 839 (1949).
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destroy the rule completely. The Supreme Court, in adopting the federal

exclusionary rule, has developed a practical method by which it can be
the guardian of the individual's right within the framework of society.
To prohibit the admission of evidence obtained by an illegal search and
seizure is to do the obvious. To allow an arrest warrant to be based on

information thus obtained, would be to sanctify the devious and indirect.



THE NOVEL "LIBERTY" CREATED BY THE
McCOLLUM DECISION

Robert F. Drtnan, S.J.*

THHE McCoUum decision1 has evoked more comment in legal periodicals
than any other decision by any American tribunal in recent history.

Every idea contained in this decision and in the Everson decision,2
handed down thirteen months before the McCollum ruling, has been sub

jected to careful examination in innumerable quarters. Several major
books have been published which deal wholly or at least in large part
with these two decisions.3
The commentators on the McCollum decision seem to agree on at least

the following things: 1. the Supreme Court did not follow the historical

meaning of the "est^lisbment" clause when it ruled on the facts in the
McCoUum case, 2. the Supreme Court set forth certain principles which
must be refined and distinguished as subsequent cases on this question
come before the Court.4 In this article we will prescind from these

conclusions; it is our humble ambition to treat of some points not fully
developed by the battery of minds which have searchlighted this thorny
topic of Church-State relations during the past two or three years. We
would like to explore the extent of the new "liberty" within the meaning
of the Fourteenth Amendment which the Supreme Court has created in
the McCoUum decision. This novel "liberty" has, we feel, produced
several as yet unrealized effects among which are the following: the
atheist or agnostic has acquired a new right�the power to enjoin the

bearing of any and all expense, or even recognition, on the part of the
state of any religious activity. The creation of such a power or "liberty"
clearly puts the believer at a disadvantage since a comparable right to
enjoin all atheism or agnosticism is not given to religionists. The creation
of such a "liberty" for the atheist, furthermore, clashes very sharply and

* BA, 1942, MA., 1947, Boston College; LLJL, Georgetown University School of Law,
1949; Member of the Bar of the District of Columbia.

1 McCollum v. Board of Education, 333 U.S. 203 (1948).
2 Everson v. Ewing Board of Education, 330 U.S. 1 (1947).
3 Parsons, The First Freedom (194S) ; Johnson and Yost, Separation of Church and

State rs* the United States (1948) ; Stokes, Church and State in the United States

(1950).
4 See the Index of Legal Periodicals for a complete listing of the comments. See especially

14 Law & Contemp. Prob. (1949) where most of the writers express grave misgivings about

the validity of the McCoUum decision.
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very resoundingly with the ever expanding right to freedom of speech.
The new "liberty" also puts parents at a disadvantage since now education
must be religion-less. The parental rights guaranteed in the Prince5 and
Pierce6 decisions have been arbitrarily restricted and narrowed. The
new "liberty" moreover is inconsistent with the basic jurisprudence of
the Roosevelt-Truman Court and with the practice and precedent of the
Supreme Court of former years. The creation of this novel "liberty",
finally, is in effect the "establishment" of secularism or that philosophy
which considers religion in any form socially irrelevant.
But before we attempt to discover the implications of the McCollum

decision we must first carefully examine the record of the case and the

rulings of the lower courts so that we may know with accuracy the exact

state of the factual situation upon which the Supreme Court chose to
make an opinion which has caused such violent and widespread contro

versy.
The Champaign Plan

In 1940 a group of Protestants, Catholics and Jews organized a com

mittee in Champaign, Illinois, in order to cooperate with the local school
board authorities in introducing a system of religious education into the

Champaign public schools. The committee based its program on the
nation-wide released time program, a movement which originated in

France,7 was initiated in the United States in Gary, Indiana, in 1907,
and which in 1947 had almost two million participants in 2200 com

munities.8
The Champaign plan for religious education included two Protestant

teachers, two Catholic priests and one Rabbi to teach religion in grades
four through nine. The program was in no way financed by the school
board. The students who desired to participate in the religious education
classes voluntarily contributed twenty five cents after they had acquired
their parents' written consent on cards printed by the Champaign Council
for Religious Education. There was no expense to the school beyond the

ordinary expense for the slip for the absentees, heat and light which, even
if the particular classroom had not been given over to religious education
for one half hour a week, would have been spent anyway.

5 Prince v. Massachusetts, 321 U.S. 158 (1944).
6 Pierce v. Society of Sisters, 268 U.S. 510 (1925).
7 For the background of the "released-time" movement, see Justice Frankfurter's con

curring opinion in the McCollum decision, 333 U.S. 203, at 212.
8 International Council of Religious Education, Yearbook, 1947, p. 76.
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There was no objection to the religious education program nor any
difficulty with its administration until the plaintiff, Mrs. Vashti McCol
lum, filed for a writ of mandamus in the Circuit Court of Champaign
County. She alleged principally that tax-supported property was being
used for sectarian purposes, that there was coercion upon students to

join sectarian groups and that the Champaign plan violated what she
considered to be the American principle of the separation of Church and
State.

Testimony given in an extended trial brought out these significant facts,
among many others:

James Terry McCollum, son of the relator was allowed by his mother
to take religious education in the second semester of the fourth grade
because he himself so desired. At the end of that year Terry was trans

ferred to the Dr. Howard School because, on his mother's admission, he
had been a problem child.9 Terry himself admitted his difficult relations
with all children of his own age.10 During his first year at the Dr. Howard
School Terry was not allowed by his mother to take the religious edu
cation classes. The relator's son was joined in the first semester by one

other child who did not take the religious education classes, but during
the second semester Terry was the only non-participant in his section of
the fifth grade. In the entire Howard school, however, which embraced
the fourth, fifth and sixth grades, at least twenty percent of the student

body did not participate in the religious education program; in the junior
high school eighty per cent of the student body did not participate in the
"released time" program.11
During the weekly half-hour of religious education Terry ordinarily

went to the music room or the library. Mrs. Taylor, his teacher, did not

send him to the other section of the fifth grade because she knew that he
would disturb the other class.12 But after Mrs. McCollum protested
Terry went regularly to the other section during the religious education
class. There was only one occasion when Terry was seated at a desk in
the corridor during the religious education class; this was caused by the
fact that the district music supervisor was in the building and occupied
the music room. On other occasions Mrs. Taylor had closed the door to
the music room or the library not to "segregate" Terry, as alleged, but

9 Transcript of Record, p. 209, McCollum v. Board of Education, 333 U.S. 203 (1948).
io R. 177.
n Ibid.
12 R. 255
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because she knew that otherwise Terry would only look at the people
going by and not study the lessons in which he was behind.13
There was uncontradicted testimony at the trial that no one teased

Terry about not taking religious education.14 There was overwhelming
and unimpeached evidence by many non-participants in the religious
education program that they were never embarrassed in any way by
reason of their non-participation in the religious education classes.15
Terry's allegation thatMrs. Taylor had said that she desired one hundred

per cent of her pupils to participate in the religious education classes was

explicitly denied by Mrs. Taylor16 and by several of Terry's classmates.17
The testimony of the head master, Eugene H. Mellon, indicates that

the classes in religion were conducted on the school premises at the Dr.
Howard School because it would be dangerous and impractical to allow

young children to travel ten or fifteen city blocks to their own churches
for religious instruction.18
There was uncontradicted testimony that the Jehovah's Witnesses

would be acceptable in the Champaign plan if they applied through the

proper channels.19 There was no evidence submitted of any divisiveness
due to the religious education program.20
After hearing the evidence the three-judge trial court made a unani

mous finding of fact and law21 which among other things said that "none
of the materials and supplies used in connection with . . . (the) courses

(in religious education) is furnished at public expense." Furthermore,
"no public funds have been directly appropriated" (for the program) ;
the janitor services, salaries, light and heat "would all be the same

whether the courses were conducted or not . . . the wear and tear would
be negligible."22 The court added to this statement by saying that "to
some slight extent the defendant has indirectly appropriated public funds
for the use of these classes, by the furnishing of rooms in public school

buildings, light, heat (etc.). . . .

,,2S

13 Ibid.
14 R. 244, 260, 266.
15 R. 243-254.
16 R. 256.
17 R. 244.
18 R. 242.
19 R. 159.
20 Ibid.
21 R. 60-89.
22 R. 70.
23 Ibid.



220 The Georgetown Law Journal [Vol. 39: p. 216

The trial court found from the record that "sectarian differences . . .

are not taught or emphasized in the actual teaching" and that in fact all
the testimony shows that the "religious education classes have fostered
tolerance rather than intolerance."2*
On the question of the alleged discrimination against Terry the trial

court is explicit and emphatic. Said the court: "Not a single witness
corroborated him" as to any ostracism or embarrassment. "The great
weight of the evidence is against her (relator's) contention (that her son
was humiliated) . . . there is no evidence except his own (Terry's) that
his want of religion had anything to do with these difficulties (of
adjustment). . . .

',25

The trial court held that the law applicable to the situation was

expressed in a previous Illinois decision:

No one can be obliged to attend or to contribute, but no one has a right to insist
that the religious services shall not be held. The man of no religion has a right
to act in accordance with his lack of religion but no right to insist that others
shall have no religion.26

After the decision of the trial court the relator appealed to the Supreme
Court of Illinois, relying on this section of Illinois' Constitution:

Neither the general assembly nor any county, city, town, school district . . .

shall ever make any appropriation or pay from any public fund whatever, any
thing in aid of any church or sectarian purpose, or to help support or sustain
any school . . . controlled by any church or sectarian denomination whatever;
nor shall any grant or donation of land, money, or other personal property ever

be made by the state ... to any church, or for any sectarian purpose.27

The unanimous decision of the Supreme Court of Illinois28 ruled that the
"incidental expenses that might occur here are not in violation of the
constitutional restraints insisted upon. De minimis non curat lex."29 The
constitutional restriction on aid for sectarian purposes is to be understood,
the Supreme Court of Illinois said, in connection with the principle set
forth in Nichols v. School Directors :30

Religion and religious worship are not so placed under the ban of the constitution

2* R. 66.
25 r. 68.
26 Reichwald v. Catholic Bishop, 258 LI. 44, 48, 101 N. E. 266, 267 (1918).
27 LI. Const. Art. VTII, � 3.
28 396 111. 14, 71 N.E.2d 161 (1947).
29 R. 275.
3� 93 HI. 61, 64 (1879).
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that they may not be allowed to become the recipient of any incidental benefit
whatsoever from the public bodies or authorities of the State.

The Illinois court distinguished the case of People ex rel. Ring v. Board

of Education31 upon which the appellant relied; in that case the Illinois
Supreme Court ruled that it was a violation of the religious freedom
guaranteed by the Illinois Constitution to force students in school to
attend the reading of the Bible when they had objections thereto or to
make application to be excused. This case outlawed Bible reading as it
was then practiced in Illinois because it forced the non-participating
students to seek to be excused. Such a case would not be authority for
the invalidation of the "released-time" program because in such a pro
gram no one need participate unless he volunteers to do so.

The school board of Champaign, the Supreme Court noted, had

authority to rent out the school when not in use;32 this authority was

not used in any arbitrary or discriminatory manner and thus mandamus
could not issue. The Supreme Court of Illinois concluded its opinion by
averring that "we do not find from this voluminous record anything that
would warrant us in finding that there has been any violation of State
and Federal guarantees."33 (Emphasis supplied.)

A New "Liberty" Is Created

During the course of the oral pleadings in the McCollum case before
the United States Supreme Court, counsel for the appellee attacked the
dicta in the Everson decision to the effect that the "establishment" clause
of the First Amendment meant that the state cannot aid all religions on

a non-discriminatory basis. Counsel was promptly stopped by Mr. Justice
Black, the author of the majority opinion in the Everson decision, and
informed that said dicta were an essential part of the Everson result.
From that moment one might have concluded that the McCollum decision
could be sweeping, doctrinaire and revolutionary. When the Supreme
Court decided the McCollum case it rested its majority opinion on the
view that the appellant had the right to be protected against a plan to
use a "tax-established and tax-supported public school system to aid
religious groups to spread their faith."34 The unconstitutionality of the

Champaign plan apparently derived from the fact that "... the State's

31 245 HI. 334, 92 N. E. 2S1 (1910).
32 111. Rev. Stat. c. 122, �� 6-43 (1945).
33 R. 279.
34 333 U.S. 203, 209 (1948).
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compulsory education system thus assists and is integrated with the pro
gram of religious instruction carried on by separate religious sects."85
In view of the conflicting reasons given by the concurring justices, how
ever, one is impressed with the remark of dissenting Justice Reed that
"I find it difficult to extract from the opinions any conclusions as to what
it is in the Champaign plan that is unconstitutional."36
Whatever the reason for the decision it is, of course, transmitted to

the states via the Fourteenth Amendment. The Supreme Court has in
other words agreed that the right to be free from what it conceives to be
an "establishment" of religion is one of those fundamental liberties

"implicit in the concept of ordered liberty" as Justice Cardozo put it in
classical language in the PalkoZ7 decision. The new right or "liberty,"
which is the word in the Fourteenth Amendment used to transfer the
new right to the states, is deemed to be one of the fundamental rights
guaranteed by the Bill of Rights and intended by the framers of the
Fourteenth Amendment to be transferred to the states. The new "lib

erty", however, is different from any "liberty" hitherto created by the

Supreme Court. It is unlike any of the extensions of religious liberty
recently granted to the Jehovah's Witnesses. In the cases involving the
Witnesses the right claimed and vindicated was a positive thing even if
in some cases it seemed insubstantial and flimsy. It was nonetheless a

right to hold and act upon one's religious beliefs, however eccentric. The

right created for Mrs. McCollum, however, and for others similarly dis

posed, is the sheer negative right to be able to protest against the religious
activities of others even if those acivities do not violate one's own free
dom to worship or not to worship as one chooses. The new "liberty",
therefore, is a power to restrict the religious activities of others if such
activities are in any way protected or advanced by state action. The
atheist or non-believer has been appointed, so to speak, as the guardian
or watchdog of what the Supreme Court conceives to be the utter impar
tiality of the state required by the "establishment" clause.
It is questionable, it seems to this writer, that the "establishment"

clause, was ever designed to create a personal right in any person. It
seems clear from history and from logic that the "establishment" clause
is instrumental to religious freedom, a mere technique by means of which
the state is to observe that impartiality necessary to guarantee religious

35 Ibid.
36 Id. at 240.
3T Palko v. Connecticut, 302 U.S. 319, 325 (1937).
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liberty to all. The "establishment" clause must be construed in connec

tion with the latter half of the First Amendment; there can be no appeal
to the "establishment" clause unless the latter half guaranteeing religious
liberty has been violated. As a Congregationalist writer recently put it :

Separation of Church and State is simply a means, a technique, a policy to imple
ment the principle of religious freedom. It assumes organic separation and dy
namic interaction between church and state; it functions through cooperation
without favoritism.38

The Supreme Court in the McCollum decision interpreted the "estab
lishment" clause without reference to the religious liberty clause; it made
the "establishment" clause an absolute, conferring an absolute right on

non-believers to enjoin any aid, however incidental, to sectarian religion
even if such aid is conferred on a non-discriminatory basis. In an out

burst of sympathy for the atheist mind the Supreme Court declared that
this mind has the right to be protected against any state action indicating
acceptance in any way of any or all religions. The atheist or non-believer
now has the "liberty" to be free from any public suggestion that religion
is true or valuable.

Quite obviously the state is placed in a novel and very artificial position.
It must walk the tight-rope of giving comfort neither to the friends of

religion nor to its foes. In this latter obligation is the nub of the matter.

The state by the McCollum decision must refrain from giving financial
or moral assistance not only to the teaching of religion but also to the

teaching of anti-religion. If the latter obligation is not implied in the
decision the non-believer is obviously given a place of preferment before
the law. The atheist or non-believer would be able to enjoin the least aid
to any or all religions but the believer would be at the mercy of any
state-subsidized attack on religion. It cannot be thought that the Supreme
Court would desire to give the non-believer a position so clearly contrary
to the "equal protection of the laws." It is logical therefore to conclude
that the Court impliedly created a right in the believer to enjoin any
state-supported assistance to irreligion or anti-religion.
The very prospect of a suit to enjoin anti-religion when such is aided

by the state is so shocking to our instinctive sense of free speech that the

impossible position assumed by the Supreme Court in the McCollum
decision becomes clear to us. The Court has taken upon itself the burden
of determining when religion becomes sectarian and therefore forbidden ;
eventually the Court will be obliged to determine when anti-religion or

Keehn, Church-State Relations, Social Action, Nov. IS, 1948, p. 31.
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atheism becomes a religion or a sectarianism which the state may not

advance in any way. It seems almost unnecessary to say that if a believer
did bring suit to enjoin state assistance�intentional or otherwise�to the
forces of irreligion the courts would be incapable of granting relief. The

suggestion of a regulation that one speaking or writing or in any way
acting for the state must be scrupulously careful not to utter anything
which favors or disfavors religion seems to fall squarely within the prohi
bition of the "previous restraint" outlawed in Near v. Minnesota.39 The
extensions of freedom of the press and of speech as political rights,40 and
as rights of labor,41 are strong authority for the probable invalidation
of any statute requiring that the instrumentalities of the state must not
in any way give aid or comfort to the forces of irreligion.
The very function asked of the Court, moreover, seems to be impossible

of fulfillment. To determine when the expression of one's disbelief be
comes that type of irreligion from which the state must dissociate itself
demands that the Court become a board of religious censors. What would
be the norm of the judge's decision in such a case? When does agnosticism
or atheism become so formulated as to become a religion which the state

may not "establish"? Clearly the courts would have to determine what
is orthodox in religion and what is only a philosophical belief or disbelief
in a Supreme Being. The words of the Supreme Court in the second flag-
salute case show how impossible and indeed fantastic this eventuality
would be:

If there is any fixed star in our constitutional constellation, it is that no official,
high or petty, can prescribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion or force citizens to confess by word or act

their faith therein. If there are any circumstances which permit an exception,
they do not now occur to us.42

Justice Jackson had some premonition of the difficulty which would
arise from the McCoUum decision but he restricted his gloomy misgivings
to the possibility of every one of the 256 sects in the nation bringing
legal action to "compel the schools to sift out of their teaching every
thing inconsistent with its doctrines."43 The Court did not consider the
inevitable fact that a believer could and probably would claim a right

39 283 U.S. 697 (1931).
40 Hemdon v. Lowry, 301 U.S. 242 (1937).
*i Hague v. CIO, 307 U.S. 496 (1939) ; Thornhffl v. Alabama, 310 U.S. 88 (1940).
42 West Virginia State Board of Education v. Barnette, 319 U.S. 624, 642 (1943).
43 333 U.S. 203 , 23S (1948).
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correlative to the right given to Mrs. McCollum, namely the right to
enjoin all state action which expressed hostility to any or all religions.
Unless the Supreme Court restricts the scope of the new "liberty"

created for the appellant in the McCollum decision it would appear that
the Court must logically confer a corresponding right on the believer.
If such a "liberty" be created for both the non-believer and the believer
to insist that the state be utterly impartial and neutral concerning religion
then logically the state must isolate its schools, its museums, its parks,
all its instrumentalities from any trace of those forces of religion and

anti-religion which more than any other factors have shaped the destiny
of mankind. Hardly a desirable result�even if it were possible!

Parental Right to Educate Infringed

The parental right to educate is so inherent in the American scheme of

things that it is a postulate of the American law concerning education
rather than a principle of that law. It seems clear that the new "liberty"
created by the McCollum decision is a restriction on the constitutionally-
guaranteed parental right to direct the education of one's own child. The

Supreme Court expressed the scope of this parental right very trenchantly
in a recent case:

It is cardinal with us that the custody, care and nurture of the child reside first
in the parents, whose primary function and freedom include preparation for
obligations the state can neither supply nor hinder.44

It is not without significance that the Court cited Pierce v. Society of
Sisters after the quotation given above, an indication that the Court of
the Roosevelt period appreciates the full extent of the parental right
guaranteed in tie Oregon School case a generation ago.
A recent Federal decision likewise expresses the scope of the parental

right very forcefully:
Under our constitutional system, the citizen has more than a revocable privilege
to possess and to rear his children. Under our theory of government there is

recognized as inherent in parents a right to maintain the custody and to direct
the upbringing and education of their own offspring.45

These statements concerning parental rights have as their premise the
fundamental truth that the public school is not the agency of the state
for its own ends but rather the creation of the state for the benefit of

44 Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
45 In re Stuart, 114 F. 2d 82S, 832 (D. C. Cir. 1940).
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parents, to assist them in discharging their primary duty of educating
their own children. By sending his child to a public school the parent
does not waive his fundamental and primary right to educate his child.
The parent remains primarily responsible even though the actual duty
of educating is delegated to the state. And the parent as the person pri
marily responsible can prescribe courses and textbooks within reasonable
limits. Many cases support this view.46 The state's inability to forbid
the teaching of some subject which is not harmful and which parents
desire their children to study is also well settled.47 The classic case, of

course, on parental rights is the Pierce decision.48
The parental right upheld in the Pierce decision was not a right

grounded in or protected by religious liberty within the meaning of the
First Amendment. The Pierce case was decided a few days before the
famous Gitlow49 decision where the Supreme Court for the first time
announced that the guarantee of free speech contained in the First Amend
ment is transferred to the states via the Fourteenth. The Pierce case was

likewise decided long before the Cantwell50 case where the religious guar
antees of the First Amendment were for the first time protected against
the states. The parental right given protection in the Pierce decision was

derived rather from the traditional view of "liberty" as guaranteed in
the Fourteenth Amendment without reference to the First Amendment.

Technically speaking the Pierce decision turned on the fact that the ap
pellee corporations were deprived of property without due process of law.
But this point was used by the Court only because the appellees were

corporations and corporations cannot claim the "liberty" which the Four
teenth Amendment guarantees.51 It is clear, however, that the Court felt

strongly about "liberty" and probably would have decided the case on

this point if the technical difficulty had not impeded them. Said the Court:

The fundamental theory of liberty upon which all governments in this Union
repose excludes any general power of the State to standardize its children by

46 School Board v. Thompson, 24 Okla. 1, 103 Pac. 578 (1909) ; Hardwick v. Board of

School Trustees, S4 Cal. App. 714, 205 Pac. 49 (1921) ; State v. School District, 31 Neb.

552, 48 N.W. 393 (1891) ; Morrow v. Wood, 35 Wise. 59, 17 Am. Rep. 471 (1874) ; State

v. Ferguson, 95 Neb. 63, 144 N.W. 1039 (1914).
47 Meyer v. Nebraska, 262 U.S. 390 (1923); Farrington v. Tokushige, 273 U.S. 284

(1926).
48 268 U.S. 510 (1925).
49 Gitlow v. New York, 268 U.S. 652 (1925).
50 Cantwell v. Connecticut, 310 U.S. 296 (1940).
51 See Western Turf Association v. Greenberg, 204 U.S. 359 (1907).
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forcing them to accept instruction from public teachers only. The child is not
the mere creature of the State; those who nurture him and direct his destiny
have the right, coupled with the high duty, to recognize and prepare him for
additional obligations.52

The Meyer v. Nebraska53 ruling, which the Pierce decision followed very
closely in its basic idea, put the parental right notion very strongly in
these words: "the individual (parent) has certain fundamental rights
which must be respected."54 It is interesting to note that Justice Holmes
dissented in the Meyer decision but concurred in the unanimous decision
in the Pierce case. The basis of his dissent in the former was the idea
that "experiments" in the states are not to be invalidated because in con

flict with what the Justices might feel about them; it is interesting to

speculate whether or not Justice Holmes would authorize the "experi
ment" in the states of "released-time" religious education.
The liberty granted to parents by the Pierce decision and reaffirmed

in the Prince case has, it seems clear, been very definitely restricted by
the creation of a new "liberty" in the McCollum decision. The liberty
guaranteed to parents in the Pierce result was not confined to those

parents who send their children to private schools; the general right of
parents to direct the education of their offspring was constitutionally
guaranteed. Mr. Justice Black, in writing the majority opinion in the
McCoUum decision, seems to have forgotten this; he implies that the

operation of the public school system belongs singly to the state. When
the children are in school they are fulfilling their legal duty and "released-
time" religious education means that the participants are released in

part from their legal duty,55 Mr. Justice Black avers. The child becomes
the ward of the state once it crosses the threshold of the public school,
Mr. Justice Black assumes; parental rights and desires are totally subor
dinate to the aims and desires of the state in the operation of its schools.56
The constitutional experts are agreed that the parental rights secured

in the Pierce decision have been restricted by the McCollum ruling. Pro
fessor Corwin has written that the parents who send their children to the

public school do not thereby waive the parental rights guaranteed to all

52 268 U.S. 510, 535 (1925).
53 Meyer v. Nebraska, 262 U.S. 390 (1923).
54 Id. at 401.
55 333 U.S. 206, 209-210 (1948).
56 For a full treatment of parental rights in connection with ''released-time" religious

education see the brief of appellee in Lewis v. Spaulding, in the Supreme Court of New
York. The case was withdrawn before argument in the Court of Appeals of New York.
The decision of the Supreme Court of New York is at 85 N.Y..S. 2d 682 (1948).
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parents in the Pierce decision. The parents of public school children
retain the "right to guide their education to the extent of demanding
that the education there available (in public schools) shall include relig
ious instruction provided nobody's freedom of religion is thereby im

paired."57 Professor Alexander Meiklejohn goes beyond this and writes:

Under the "released time" plan pupils are released "in part" from their legal
duty. Under the parochial school plan they are released altogether. In both
cases attendance is "compelled by law" for the sake of what Justice Black calls
"the spreading of faith." Why, then, is the partial release regarded as an "estab
lishment of religion" while the total release for the same purpose is not so

regarded? It would seem that if the McCoUum decision stands, the parochial
school system, together with all other religious school systems, must be abolished.
And, by direct implication, if the schools are to remain, the decision must go.58

While this language of Meiklejohn may be somewhat extreme and in fact
suggests a misconception of the nature of the parochial school yet no one

can gainsay its basic idea, namely, that the McCollum decision has given
the state a new power over education at the expense of parental rights.

The Supreme Court Betrays Its Own Jurisprudence
We have seen that the new "liberty" created by the McCoUum decision

collides both with the right of religious liberty as traditionally under
stood and the liberty of parents to direct the education of their children
as hitherto conceived in American constitutional law. This new "liberty"
seems, moreover, to be a creation inconsistent with the present Court's
own jurisprudence; the McCoUum decision in fact seems to be as anom

alous as the Gobitis39 ruling.
Three habits of mind have been distinctly noticeable in the present

Supreme Court's approach to a problem: 1. its desire for a harmoniza
tion of interests, to use Dean Pound's phrase, 2. its complete sympathy
with any claim that personal or civil rights have been infringed, 3. its
attention to the facts of a situation and its distrust of any inherited
formula or norm of judgment. These habits of mind, so characteristic of
the Court of the Roosevelt period, seem to have been abandoned when
the Court approached the McCoUum case.

57 Corwin, The Supreme Court as National School Board, 14 Law & Con-temp. Prob.
20 (1949).

58 Meiklejohn, Educational Cooperation Between Church and State, 14 Law & Contemp.
Prob. 61, 67-68; Schmidt, Religious Liberty and the Supreme Court, 17 Ford. L. Ret. 173,
179 (1948).
59 Minersvflle v. Gobitis, 310 U.S. S86 (1940).
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The Court's desire to effect a harmonization of interests through the

application of the law was deftly expressed by Mr. Justice Stone in his
now famous dissent in the Gobitis decision:

. . . where there are competing demands of the interests of government and of
liberty under the Constitution, and where the performance of governmental
functions is brought into conflict with specific constitutional restrictions, there
must, when that is possible, be reasonable accommodation between them so as

to preserve the essentials of both and that it is the function of courts to deter
mine whether such an accommodation is reasonably possible.60

In the Court's desire to effectuate a "reasonable accommodation", as

Justice Stone put it, it has during the last decade sanctioned religious
idiosyncrasies to which a former Court would probably have refused an

audience.61 The Court has likewise extended the boundaries of constitu

tionally-guaranteed freedom of speech beyond any previous limits. The
desire to effect a harmonization of interests which prompted these exten
sions of religious liberty and freedom of speech, however, seems to have
evanesced when the McCoUum case was being decided. There is no

evidence in the opinions that the Court even attempted to discover
whether there could be some modus vivendi between the "released time"

religious education program and the desires of the one person who pro
tested. The wishes of the parents of some two million school children

taking religious education in school time were not given any consideration
by the court. In fact, the desires and personal rights of these parents were

disregarded in a manner totally inconsistent with the Roosevelt Court's

previous sympathetic attitude to all claims of the infringement of personal
rights.
It is true that the rights of the parents of the children participating in

the Champaign plan as well as the rights of the children themselves to

receive religious education were not specifically urged by the brief of the

appellee in the McCollum case. But these rights were clearly in issue;
and they were clearly ignored. It seems incredible that the Court which
decided the Cantwell6'1 Marsh,63 and Barnette64 cases, among others
with similar results, should have so forgotten its sympathy for human

60 Id. at 603.
61 The norms employed by the Supreme Court to allow or disallow religious practices

are discussed in an interesting article by Antieau, The Limitations of Religious Liberty, 18

Ford. L. Rev. 221-241 (1949).
62 Cantwell v. Connecticut, 310 U.S. 296 (1940).
63 Marsh v. Alabama, 326 U. S. SOI (1946).
64 West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943).
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rights as it did in the McCoUum decision. The McCollum case was

decided, it would seem, in a vacuum cut off from the twin doctrines which
more than any others have characterized the Court of the Roosevelt era,
namely, freedom of speech and freedom of religion. Professor Corwin has

gone so far as to say that "the Court, by its decision in the McCoUum

case, has itself promulgated a law prohibiting 'the free exercise' of religion,
contrary to the express prohibition of the First Amendment."65
The Supreme Court has been inconsistent with its prior policies in

another aspect of the McCollum decision. The present Court, more than
its predecessors, has taken into account the realities of the situations upon
which it has been asked to rule. It has sensibly extended the doctrine
of judicial notice. Sociological conclusions have found a place in the

jurisprudence of the present Supreme Court to an extent unrealized by
any Court even after the Brandeis brief approach became accepted. The

present Court has not blinded itself to economic realities behind slogans
like the "liberty of contract" or "due process"; it has rather attempted to

carry out a program of adapting an eighteenth century Constitution to the
realities of a twentieth century industrial society.
This technique also seems to have disappeared in the Court's handling

of the McCollum case; as a result the decision seems to be a throw-back
to the days in the Supreme Court's history when the justices read into
the Constitution the principles of laissez-faire economics. The decision
is unsupported by the facts as found by the Supreme Court of Illinois.
This court found that the incidental expense incurred could not be the
basis of a judgment to cast out the religious education program; the
United States Supreme Court, however, overrode the principle of de
minimis non curat lex and said that the very use of tax supported property
for religious uses was forbidden by the Constitution�a conclusion
verifiable only by the personal opinions of the Justices. The lower courts
found that the Champaign plan did not increase intolerance but rather
its opposite. The Supreme Court, at least in the concurring opinions, hints
that religious education is likely to be divisive in a public school�a

conclusion unwarranted by anything whatsoever in the record of the
McCollum case. The lower courts had not employed the chameleon con

cept of the separation of Church and State to arrive at a decision; the Su

preme Court accepts this concept along with the metaphor of the "wall of

separation" and makes them the basis of its decision. Granted that the

65 Corwin, The Supreme Court as National School Board, 14 Law & Contemp. Prob.
20 (1949).
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separation of Church and State is an American heritage yet one would

expect some evaluation of the content of this phrase from the realistic
Court of the Roosevelt era and not its doctrinaire application as if it were
an iron-clad absolute. But that is the manner in which the Supreme
Court has employed its newly-found absolute. Its action is difficult to

explain in the light of the previous decade's record of judicious and

prudent application of principles factually verifiable.
We expressed the view before that the McCollum decision is as

anomalous as the Gobitis ruling. The parallel between these two cases

is more than casual. Certiorari was granted in the Gobitis case because
the Third Circuit Court of Appeals had invalidated a Pennsylvania statute
compelling all children to salute the flag.66 The Supreme Court, by a

vote of eight to one, reversed the Circuit Court and sustained the Penn

sylvania law on the wholly novel contention that police regulations in
clude within their scope the promotion of "national cohesion and unity."
The Supreme Court's sudden about face on this aspect of civil liberties
constituted a serious problem for commentators on the Supreme Court.
The Gobitis decision was never very popular; it was criticized by
members of all religions.67 Its demise in the Barnette decision was

welcomed everywhere, especially by the American Bar Association which
had filed a brief in the Barnette case urging the Supreme Court to take
the action which it did. In deciding the Gobitis case the Supreme Court

66 108 F.2d 683 (3rd Cir. 1939).
67 See Wilkinson, Some Aspects of the Constitutional Guarantees of Civil Liberties, 11

Ford. L. Rev. SO (1942) ; Tinnelly, A Current Problem in Freedom of Speech and of
Religion, 16 St. John's L. Rev. 108 (1941). It is interesting to note that Justice Frank
furter never changed his view on the flag-salute statute, maintaining that it was reasonable
state legislation which could not be overturned. Professor Louis L. Jaffe, in a recent article

commemorating Justice Frankfurter's tenth anniversary on the bench of the Supreme Court,
wonders why this characteristic approach to legislation was abandoned by Justice Frank
furter in the McCollum decision. Professor Jaffe writes:
"State courts had decided almost without exception that these plans (of religious

education) did not violate relevant constitutional provisions. But the Justice did not even

ask whether legislators might have 'reasonably' acted as they did. The great number of

legislatures, school boards and courts which in the exercise of judgment had sustained these

schemes was felt rather to be just one more token of danger than to be an evidence of a

reasoned approach to the widely felt need for religious instruction." Justice Frankfurter's
Judicial Universe, 62 Harv. L. Rev. 357, 401 (1949).
Again Jaffe asks:
"Is it against the essence of 'ordered liberty' to provide free transportation to parochial

schools or to permit ministers to preach the Gospel in public schools to their own willing
communicants?" Id. at 404.
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seems to have been influenced by the vigorous and articulate pressure at

that time (1940) for greater national unity in the face of the world crisis.
When the McCoUum case came to the Supreme Court a rising tide

of opposition to the Everson decison was unmistakable. Publicists
everywhere were saying that the Supreme Court, by permitting the public
funds of the town of Ewing, New Jersey, to be used for transportation
of children to Catholic schools, had caused a breach in the 'Vail of
separation" that was serious and dangerous.68 This mounting feeling
against the Everson result may well have influenced the Court to take
the action which it did in the McCoUum decision, handed down thirteen
months after the Everson case was decided. Just as the Supreme Court
had acted under the influence of a temporary national mood in the Gobitis
case so too in the McCoUum decision it is not unlikely that the Court
was not entirely independent of the national sentiment on the thorny topic
of Church-State relations. Perhaps it is not unreasonable then to expect
that theMcCoUum decision will go the way of Gobitis.

The Supreme Court "Establishes" Secularism

Since the Supreme Court, in its creation of the new 'liberty", has
decided neither on precedent69 nor history it becomes necessary to seek
out the Court's rationale in extra-legal material; to do otherwise would
be unscholarly and unrealistic. A reasonable explanation of the Court's
action may be discovered by inspecting the evidence that the Court has

adopted a philosophy of secularism as the basis of theMcCoUum decision.
Secularism is that philosophy of life which, prescinding from the truth
or falsity of any or all religions, seeks to restrict religion to the private
conscience alone. Secularism has assumed a twentieth century form which

gives it the status of a religion, albeit an amorphous and atrophied
explanation of the mystery of man. One of the "dogmas" of the religion
of secularism is the absolute separation of Church and State; in fact
this dogma is the very heart of secularism. The entire temporal order,
according to secularism, must be separated from religion; politics,
economics and education are to be divorced from any religious norms.

Such a belief is radicated, of course, in the extreme religious individualism,
68 A survey of the comments by law students in the various law schools of the nation

showed that they were overwhelmingly in favor of the dissent in the Everson decision.
See II Stokes, Church and State in tht. United States 709-712 (1950).

69 As is well known there had been no Supreme Court interpretation of the "establish
ment" clause of the First Amendment prior to the Everson decision, where the construction
of the "establishment" clause was not really necessary for the disposition of the case.
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born at the time of the Reformation and now the prolific parent of so

many errors and evils.

Individualism has as its major premise the doctrine that the absolute
authority in questions of morality is the individual conscience. No other
norm has any validity and the voice of one's own conscience has only
subjective validity. Immediately and inevitably derivable from this

position is the doctrine that one's own religion or philosophy of life is not
to be projected into the social order or into public life because one's own

religion may not be valid for society since it is only the voice of per
sonal conscience. If the personal religion of no single individual is to

be granted entrance into the temporal order it follows that no religion
at all is to be given a part of the public life of the day.
It is this philosophy which the Supreme Court seems to have imbibed

when it wrote the McCollum decision. The decision has in theory and
in fact said that religion is irrelevant to education ; education is complete
without it, the Court in effect has said, though Mr. Justice Jackson, in
his curious concurring opinion, expresses some misgivings about this point.
The Court in fact has impliedly affirmed its belief that an education in
the public schools accompanied by religious sectarian instruction is likely
to be detrimental to our national life. The mere presence of religious
instruction, it would seem, violates the religious liberty of the non-believer
and is a "clear and present danger" which the state may abate. It may
rightly be doubted that the Supreme Court would go this far, if called
upon to rule on another but different Champaign plan, but such a con

clusion is a warranted implication of the McCoUum decision as it stands.
Basic to all this discussion is the proper place of the public school in

American life. The Court in the McCollum decision holds at least im

plicitly (Justice Frankfurter professes it explicitly) that the public school
is the number one unifying element in the nation and that all possible
care must be taken to keep it free from any influence which may be dis-

unifying. Now this new craving for a unifying principle or agency other
than the Constitution and the law-making processes which it ordains is
in itself a desire which should be questioned with great carefulness. It
is a new theme in Supreme Court jurisprudence and prior to the Gobitis
decision it was not used as the basis or even as a reason for a decision.
It clearly indicates that the Court is introducing an idealogical method
of interpretation and a rule of decision plainly extra-constitutional. The
Court has taken upon itself the task of preserving national unity and in
its execution of that task the Court in the McCollum decision has levelled
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all sects and all religions down to the level of being servants of national

unity.
That the Court has misconceived the problem of preserving national

unity seems clear. The unity enjoyed by Americans under the Consti
tution is a political one and it has not been injured by religious differences
but has rather thrived on such differences. The fundamental and under

lying principle of American democracy, in the opinion of many writers,
is its toleration and even encouragement of a heterogeneity of philosophies
and religious beliefs.70 Diversity of racial and religious background is
of the essence of American life. One of the unappreciated glories of the
American Constitution is that it has survived to become the oldest written

living Constitution in the world in spite of the very dissimilar groups
which make up America's population.
The Supreme Court has expressed the view that the public school sys

tem is a necessary agent to protect and promote national unity. The

public school is now a political instrumentality and neither religious bodies
nor parents may interfere with its operation lest they hinder the work
of national unification which must go forward in the public schools. The

Supreme Court has used this notion of the public school as a political
instrumentality, it seems to this writer at least, to justify to itself its
exclusion of all religious education from the public school system. But
beneath this idea is the basic conviction of the Court that religious edu
cation has no place in education. And that conviction derives directly
from secularism, a philosophy which has now found a beach-head in Sup
reme Court jurisprudence.
The fact that the McCollum decision rests on the tenets of secularism

is brought out quite clearly by the manner in which the Churches have

split over the McCoUum ruling. The Catholic Church, the Lutherans
and certain members of the Episcopal Church have roundly condemned
the decision as inconsistent with American tradition but the more funda
mentalist of the sects have accepted the McCollum decision as declaratory
of their own belief in the absolute separation of Church and State.
The opposition of the Catholic Church is not grounded on the fact that
now public funds are not available for sectarian purposes, as contumelious

propagandists have alleged, but rather because the McCollum decision

70 Mr. Justice Murphy expressed this forcefully: "Repression has no place in this country.
It is our proud achievement to have demonstrated that unity and strength are best accom

plished, not by enforced orthodoxy of views, but by diversity of opinion through the

fullest possible measure of freedom of conscience and thought." Martin v. Struthers, 319

U.S. 141, ISO (1943), concurring opinion.
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has "established" secularism. The Catholic Church, protecting its own

and the traditional view of Christianity before the Reformation, namely,
that religion should be an integral part of all social and public life,
protests that the McCollum decision is in violation of the best traditions
of Western culture and of American democracy. The decision has
excluded all forms of religious instruction71 from the public school and
in effect from the entire public life of the nation. The Catholic Church,
speaking through the Administrative Board of the National Catholic
Welfare Conference, insists that this is the "establishment" of that

particular religion which holds that religion is a matter for the private
conscience alone and therefore socially irrelevant.72 The Lutherans in
their Forty-first Triennial Convention in 1950 adopted a resolution to

the effect that the "establishment" clause only rules out a national church
and allows the state to cooperate with religion "wherever the welfare
of the nation demands such cooperation." The resolution also asserted
that the church "may even be within its rights in demanding" such services
as bus transportation, school lunch programs, health programs and text

books for the church's schools.73
The more fundamentalist sects, which have always made a sharp

distinction between the sacred and the secular, and which have emphasized
personal interpretation of the Bible and of religious duties, have seen in
the McCollum decision an affirmance of the doctrine which they have

always held, namely, that the church and the state must be absolutely
separated. The briefs of the General Conference of Seventh Day Adven-
tists and the Joint Baptist Conference on Public Relations as amici curiae
in the McCollum case demonstrate this view.
The fact that the Supreme Court in the McCollum decision operated

on a secularistic premise may be justified in the minds of some because
this is, or at least has been, a traditionally widely-held belief in the
United States. The McCollum decision probably embodies the personal
philosophy of religion which Madison held, although there is no evidence

71 It is true that the McCollum decision has banned only denominational religious
education from the public school but the status of non-denominational religious instruction
plans is also very much in doubt. II Stokes, Church and State tn the United States
500-515 (1950). In a recent book the author traces the tiny movement for non-denomi
national religious instruction in the public schools. Some have questioned the feasibility of
such instruction in the public schools. Henry, The Place of Religion in Public Schools
(1st ed. 1950) .

72 The Christian in Action, November, 1948.
73 N.Y. Times, June 27, 1950, p. 27, col. 6.
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that Madison meant this outlook to be incorporated into the "establish
ment" clause. The McCollum decision, furthermore, is probably consistent
with the viewpoint behind the enactments in almost all the states of strict

proscriptions of all aid to sectarian institutions. These two facts, among
others, have been used by those who would defend theMcCollum decision;
these critics feel that the Constitution should develop with the nation and
that the historical intent and interpretation of a phrase should not

necessarily be binding on the judiciary when the bases for that intent
and interpretation have completely disappeared. There is much to be
said for this point of view. It should be stressed that the Supreme Court
in its long history has on the whole reflected the major movements in
American history�not in the sense of being slavishly attentive to the
election returns but rather of accomodating itself to the totality of change
development in American life. A flexible attitude on the part of the

Court, as suggested above, is not necessarily the product of juridical
positivism. Flexibility can, it is true, degenerate into flabbiness but

inflexibility, on the other hand, can ossify into utter intransigence. The

Supreme Court has the duty, in other words, to keep its finger on the pulse
of the nation, so to speak so that its decisions will be in accord with the
social and economic realities of the day.74
The Supreme Court has fallen into disrepute when it has failed to keep

in touch with the nation, when it has ruled on complex, living problems
by mechanically applying a phrase of the Constitution or a formula
evolved by a Court of yesteryear, a formula possibly valid at the time
of its creation but anachronistic today. The traditional conservatism
of the Court is understandable if we consider that the justices cannot but
be aware that they have the last word after the executive and legislative
branches of the government have made their proposals. Such a responsi
bility cannot but make the most progressive spirit pause and deliberate
over his action.
This conservative tradition in the Supreme Court has been the source

of the very tardy recognition by the Court of new and irresistible forces
in American democracy; this tradition has inhibited some of the best
movements in American history. The most recent example is the tragic
situation in 1935-36 when the Supreme Court insisted on applying the

conceptualistic equipment of an earlier generation.
It seems to this writer that the Supreme Court in the McCoUum

decision has enunciated an opinion which is at least a generation behind

74 Wright, The Growth of American Constitutional Law 242-243 passim.
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the most liberal and progressive thinking about American education that
now exists. If the McCollum decision had been handed down a half
century ago it would have been more acceptable than it is now. For at
that time educators and the nation at large still had unbounded faith in the

public school divorced from all sectarianism. It is incredible to contem

plate the extent to which the fear of sectarianism went during the
nineteenth century. This fear, along with other factors, was responsible
for the complete absence of any religious education in the public schools
not long after the Civil War.
At the beginning of the twentieth century some educators began to

revise their views about the advisability of excluding all religion from the
common schools. They realized that the educational program which did
not include religion impliedly taught that religion was of little concern

in life. These educational leaders, therefore, adopted the program which
has come to be called "released-time" or "dismissed-time." As the
results of the vast system of public schools, devoid of religious education,
became more evident in the decline of the churches and the rapid growth
of religious illiteracy, the sentiment in favor of some moral training of

youth became ever more prominent among responsible leaders. Quite
clearly there was something missing in the education supplied by the

public schools. The conviction that religious education and secular educa
tion cannot be divorced without disastrous results was the reason for the

popular support of the movements to introduce some moral and religious
training into the common schools. In 1947 the movement for voluntary
religious, sectarian instruction on or off the school premises75 had been
initiated in almost every state and had two million students participating.
No court of any type had found that this program violated state or Federal
constitutional guarantees.
The Supreme Court in the McCollum decision seemed incapable of

appreciating the vital forces behind this movement for religious edu
cation. The Court resurrected the nineteenth century educators' "dogma"
that all sectarianism must be forever banned from the public schools and
on the basis of this extra-constitutional and now, educationally speaking,
questionable principle banned all religious education from the school
premises. Is this not another example of the Supreme Court accepting
the popular notions of a former era and expounding them as the law for

75 A survey by the National Education Association in 1949 revealed that of all the
school systems with religious education programs only IS.3 percent had classes in public
school buildings during school hours.
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today? Is not the McCoUum decision as reactionary and retrogressive
as the Supreme Court invalidation in 1905 of the New York statute limit

ing work in bakeries to sixty hours a week?
It should be noted, however, that the Supreme Court in the McCoUum

decision has actually gone beyond this principle of no sectarianism in
the public school. As that principle was understood, in the last century
in the various states which adopted it, its acceptance meant only that
no sectarian religion should be taught to the exclusion of any other sect;
nor should any public school teacher be paid for teaching the principles
of anj" sect. The Champaign plan, it will be recalled, did not give prefer
ence to one sect over any other, nor did it depend on taxes for its

operation. What the Supreme Court objected to was the very use of tax-
established property for the purposes of religious education although all
sects had an equal opportunity to use these facilities. This is secularism
full blown.

The Future of the McCollum Decision

Writing about the McCoUum decision less than three years after its

publication is as dangerous as writing about the implications of Marbury
v. Madison would have been three years after that momentous decision
was handed down. If the Supreme Court in a future case allows the pro
gram of "dismissed time" or off the school premises religious education
to continue, the apparent revolution in Church-State relations which
seems to have been introduced by the McCoUum decision may not be as

violent as it now appears. It must be insisted, however, that even if the
movement for religious education in the public school system is not com

pletely debilitated by the McCoUum decision yet the impact and thrust
of that decision has not as yet been realized nor can it be for some time
to come. The decision has donemore than restate the traditional doctrine
of the equality of all religious sects before the law; it has introduced
the principle into constitutional law that the state may not cooperate with
religion in any way. The decision means more than that religious or

sectarian education may not be had on the school premises although so

discerning a writer as Canon Anson Phelps Stokes, in his recent three
volume Church and State in the United States, seems to think that this
is the sum of the decision. The McCoUum decision is almost bound to

start a new trend in the attitude of the state to religion. To date the
attitude of the state has been one of friendly cooperation, as Canon Stokes

points out at some length; this attitude could change to one of armed

neutrality quite easily if the McCoUum decision is not substantially
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restricted within a short time. A policy of armed neutrality will inevitably
develop if the enemies of religion exploit those sections of the decision
which seem to favor their point of view.
This case has already had disastrous effects on the released time move

ment. According to a survey made in 1949 by the National Education
Association 310 communities have abandoned their programs of released
time; 52.3 per cent of these indicated the reason to be the McCoUum
decision. Its greatest effect is the inhibition which it has caused in the

growth of religious education programs geared in some way to the public
school system. It should be noted that prior to the McCollum decision
one fourth of the public schools in the United States had some program
of religious education beyond the mere reading of the Bible without
comment or saying the Lord's prayer. What the McCollum decision will
do to this movement remains to be seen.

Decisional law reflecting theMcCollum decision is not yet determinative
of the effects of that ruling. One unreported St. Louis decision shortly
after the McCollum decision invalidated the local released time program
as inconsistent with the McCollum holding.
On February 21, 1950, Judge Davidson of the Superior Court of New

Jersey sustained the New Jersey law requiring the reading of the Old
Testament without comment and the recital of the Lord's prayer in the
schools of New Jersey. The plaintiff was backed by the United Secular
ists of America; the defendant Hawthorne School Board filed a motion
to dismiss which was promptly granted on the ground that no sectarianism
of any type was aided directly or indirectly by the New Jersey practice.
The statute attacked makes provision for those who desire to be excused
from the religious practice in issue.76 The case is now on appeal in the

higher court of New Jersey.
On March 22, 1950, the Supreme Court of Illinois unanimously invali

dated the new Domestic Relations Act of Cook County, Illinois. The
Act provided for reference of divorce cases to the appropriate religious
counsellor for the purpose of reconciliation. This provision the Supreme
Court of Illinois found to be unconstitutional because in conflict with
the principles of the McCollum decision. The court pointed out that the
state would be helping religious sects and that it would be helping those

76 Doremus v. Board of Education of Borough of Hawthorne, 71 A. 2d 732 (N. J.
19S0). It is interesting to note that Mr. Justice Frankfurter wrote in his dissent in the
Barnette decision: "the religious consciences of some parents may rebel at the absence of
bible reading in the schools."
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sects which do not allow divorce more than those which do allow it.77
It is interesting to note that this is the same court that was reversed in
the McCoUum case.

The Lewis v. Spaulding case in New York has been withdrawn before

hearing in the New York Court of Appeals.78 The powers behind the

plaintiff in that case are now concentrating on the case of Mr. Tessim
Zorach and Mrs. Esta Gluck, parents of public school children who have

alleged that the "dismissed-time" program in New York has resulted in
the exercise of pressure and coercion upon parents and children to secure

attendance by the children for religious instruction.79 The Supreme
Court of New York sustained the religious education program under
attack by distinguishing the facts from those on the Champaign plan.80
It remains to be seen how the United States Supreme Court will handle
this new set of facts.
In the meanwhile opposition to the McCollum decision continues to

grow. A popular magazine urged its opposition to the decision in these

simple but effective words :

It does not advance matters very much to say that religion can best be taught
in the home. At a time when we have come to teach every other conceivable
subject, including home economics, in the school, this is not honest. It is only
stultifying. We must face the fact that a policy which today would exclude

religion from its system of education is not neutral; it is unfavorable to

religion.81

The American Bar Association has expressed the view that the McCoUum
decision challenges "the traditionally religious sanctions of our law, life
and government. . . .

"s2 In the recent three volume work, Church and
State in the United States, Canon Stokes expresses some satisfaction with
the case. It is significant, however, that he cannot cite any constitutional
expert to support his conclusion.83 In fact, the Canon agrees with Pro-

77 People ex rel. Bernat v. Bicek, 405 HI. 510, 525, 91 N.E. 2d 588, 596 (1950).
?S 85 N.Y.S.2d 682 (1949).
79 Zorach v. Clauson, 99 N. Y. S. 2d 339 (1950) ; see N.Y. Times, April 12, 1949, p. 32,

col. 2.
80 See note 79, supra.
81 Ladies Home Journal, Sept., 1949.
S2 So Law But Our Own Prepossessions, 34 A.B.A.J. 482 , 485 (June, 1948).
83 H Stokes, Church and State tn the United States 522 (1950). Stokes writes that

"the decision of the Court (in the McCoUum case) was expected by many constitutional

lawyers" but he fails to cite any names. The only legal writer of any rank to give
unqualified approval of the McCoUum decision is Konvitz, Separation of Church and State;
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fessor Corwin that the words in the Everson decision to the effect that
the state may not "aid all religions" on an impartial, non-preferential
basis are "inconsistent with the American tradition."84 It is unfortunate
that the Canon has not thought the problem through and that his final
conclusion is so unsupported and contradictory because his three volume
work has been and will be cited as the definitive treatise on Church-State
relations; the fact is that from the constitutional law aspect his volumes
are seriously defective.
The fundamental issue in the entire discussion of the McCollum

decision is the nature of religious liberty. Is it a sheer immunity or is
it a full-bodied right which the state must protect and implement? The

Supreme Court of the United States has traditionally accepted the latter

interpretation and has always broadened and strengthened religious liberty
whenever occasion offered. The McCollum decision is a deviation from
that tradition and consequently it cannot abide if the Supreme Court is
to be true to itself and to the American people.
The First Freedom, 14 Law & Contemp. Prob. 44 (1949). The author's attitude and tone

is intemperate and often illogical.
84 II Stokes, Church and State in the United States 70S (1950).
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CONGRATULATIONS

The Georgetown Law Journal extends congratulations to three
of its members who won the National Moot Court, Appellate Argument,
Competition held in New York City on December 1, 1950. This com

petition was sponsored by the Association of the Bar of the City of New
York. The winning Advocates were Everett J. Olinder and Vincent A.

Pepper, staff members, and Gilbert Zimmerman, Administrative Law
Editor of this Journal. Mr. Olinder also received the individual award
for the best oral argument. Preparation of the case�an artificial rain-

making damages suit�was entirely in the hands of the student team.

Faculty advice as to form or content of the argument was expressly
forbidden by the rules of the competition.
Members of the distinguished bench who judged the final argument

between Georgetown and University of Kansas City Law School were
Mr. Justice Robert H. Jackson of the Supreme Court, Chief Judge John
Biggs, Jr., United States Court of Appeals for the 3rd Circuit; Judge
Harold R. Medina, Federal District Court for the District of New York;
Sir Frank Soskice, Solicitor General of England; Associate Judge Albert
Conway, Court of Appeals of New York; and Whitney North Seymour,
President of the Association of the Bar of the City of New York.

Georgetown had previously defeated George Washington, Catholic

University and National Law Schools in the Washington, D. C, regional
competition and in the finals defeated Northeastern University, Yale,
Albany, and University of Kansas City Law Schools. A total of forty-
six law schools had entered the competition.
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ADMINISTRATIVE LAW
THE ADMINISTRATIVE INTERPRETATION OF STATUTES

The words "unfair method of competition" are not defined by the statute
and their exact meaning is in dispute. It is for the courts, not the Commission,
ultimately to determine as a matter of law what they include.1

The experience thus acquired [in administration of the statute] must be brought
frequently to bear on the question who is an employee under the Act. ... the
Board's determination that specified persons are "employees" under this Act
is to be accepted if it has "warrant in the record" and a reasonable basis in law.2

The above quotations point up the basic change in the position of the

Supreme Court on the scope of judicial review of administrative action.

They also answer the question James M. Landis phrased in 1938:

The interesting problem as to the future of judicial review over administrative
action is the extent to which judges will withdraw, not from reviewing findings
of fact, but conclusions upon law. If the withdrawal is due to the belief that
these issues of fact are best handled by experts, a similar impulse to withdraw
should become manifest in the field of law.3

From an analysis of recent decisions it is clear that the former rule

whereby courts decided for themselves issues of law as to the proper
interpretation of statutes governing agency action has been supplanted
by a rule that courts will not review reasonable administrative inter

pretations of statutes covering a field in which the agency is expert, un
less the error is clear and palpable.
The principle of judicial review of administrative determinations is

well established in this country.4 The controversy centers about the ex

tent and scope of that review,5 particularly as to the conclusiveness on

reviewing courts of reasonable statutory interpretations by adminis
trative bodies.

The Former Rule of Law

Until recently the rule universally followed by courts of law in review

ing agency action was to regard findings of fact as conclusive if sup-

1 FTC v. Gratz, 253 U. S. 421, 427 (1920).
2 NLRB v. Hearst Publications, Inc., 322 U. S. Ill, 130, 131 (1944).
3 Landis, The Admlnistrattve Process 144 (1938).
4 Final Rep. Att'y Gen. Comm. Ad. Proc. 75 (1941): "In this country, where even

legislative action is subject to some judicial veto, there has been little question as to the

propriety of judicial review of administrative adjudications."
5 Id. at 91: "Under existing standards, then, the courts may narrow this review to

satisfy the demands for administrative discretion, and they may broaden it close to the

point of substituting their judgment for that of the administrative agency."
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ported by substantial evidence, but to determine ab initio and for them
selves questions of law and the correct interpretation of a statute

governing agency action. By virtue of experience and impartiality the
courts were considered to possess the expertness requisite to decide

properly questions of law arising from the interpretation of statutes,
while agencies were conceded to be more experienced in resolving com

plicated factual situations. By giving due weight to the special knowl
edge of both courts and agencies this former rule provided a flexible
framework within which the new and complex problems of an expand
ing industrial civilization could be fitted, while preserving the balance
between the executive and judicial branches traditionally inherent in the

tri-partite governmental system of the United States.
This former rule of judicial review6 is well illustrated by the three

following cases. In FTC v. Gratz,7 the Commission had ruled that the
refusal of a jobber, who held a dominant position in the sale of cotton
ties in interstate commerce, to sell ties unless the customer agreed to pur
chase a proportionate amount of bagging was an unfair method of com

petition. In reversing the Commission's ruling, the Supreme Court held
that findings of fact, if supported by evidence, were conclusive on the
reviewing court, but that the complaint was plainly insufficient to show
unfair competition within the proper meaning of those words. The Court
stated that where undefined terms in a statute are in dispute, the courts
and not the Commission have the duty "... ultimately to determine as

a matter of law what they include."8 Here, the Court did not limit itself
to the question of whether there were reasonable grounds for the Com-

6 Additional cases in point are: International Railway Co. v. Davidson, 257 TJ. S. 506
(1922) (agency misconstrued the statutory authority) ; FTC v. Sinclair Refining Co.,
261 U. S. 463, 475 (1923) ; St. Joseph's Stock Yards Co. v. United States, 298 U. S. 38,
49-54 (1936) (order of an administrative tribunal can be set aside for any error of law) ;
Helvering v. Tex-Penn Oil Co., 300 U. S. 481, 491 (1937) (matter of law subject to

judicial review) ; Bogardus v. Commissioner, 302 U. S. 34, 38 (1937) ; United States v.

American Trucking Associations, Inc., 310 U. S. 534, 544, 549 (1940) (interpretation of
statutes is exclusively a judicial function, but administrative interpretations are entitled
to great weight) ; Hormel v. Helvering, 312 U. S. 552, 556 (1941) (function of reviewing
court is to determine if Tax Court applied the correct rule of law) ; Merchants National
Bank of Boston v. Conner, 320 U. S. 256 (1943) (criterion of Tax Court rejected) ;
District of Columbia v. Pace, 320 U. S. 698, 703 (1944) ; Norton v. Warner Co., 321 U. S.
565, 569 (1944) (administrative award set aside for misconstruction of a term in a

statute); Railroad Retirement Board v. Bates, 126 F. 2d 642 (D. C. Cir. 1942).
7 253 U. S. 421 (1920).
8 Id. at 427.



246 The Georgetown Law Journal [Vol. 39: p. 244

mission's ruling, but conceived its function to encompass an independent
review as to the application of the correct rule of law.
The second case, NLRB v. Waterman Steamship Corp.9 involved

alleged violations of the National Labor Relations Act10 by a steamship
company to the detriment of a maritime union. The Board had issued a

cease and desist order on finding that the corporation had discriminated
against the union and had interfered with its employees' right of self-
organization and free collective bargaining. The circuit court of appeals
refused to enforce the order and the Supreme Court granted certiorari.
The Court, while granting finality to the administrative findings of fact,
where supported by substantial evidence, stated:

As it did in setting up other administrative bodies, Congress has [in the Act]
left questions of law which arise before the Board�but no more�ultimately
to the traditional review of the judiciary. Not by accident, but in line with
general policy, Congress has deemed it wise to entrust the findings of facts to
these specialized agencies.11

In Medo Photo Supply Corp. v. NLRB12 the National Labor Rela
tions Board had issued an order holding the employer's refusal to con

sider the union as the bargaining agent for his employees, after a ma

jority of the union members had stated that they wanted a wage in
crease and would leave the union if the increase was granted, an unfair
labor practice. In upholding the Board's order, the Supreme Court said
that it was well and long settled that administrative findings, if sup
ported by evidence, were conclusive on reviewing courts and that it was
the Board's duty to weigh the evidence and draw the inferences there

from, "... save only as questions of law are raised and that upon such

questions of law, the experienced judgment of the Board is entitled to

great weight."13
These cases delineate what formerly were respective provinces of

courts and administrative agencies: questions of law were for the courts

and issues of fact were for administrative agencies.14
9 309 U. S. 206 (1940).
!0 49 Stat. 449 (193S), 29 U. S. C. � 151 (1940).
11 309 U. S. 206, 208 (1940).
12 321 U. S. 678 (1944).
13 Id. n. at 681.
14 In SSB v. Nierotko, 327 U. S. 358 (1946), the Court appeared to re-assert the concept

of independent judicial review of administrative statutory interpretations. The Board had

refused to credit an employee ordered reinstated by the NLRB with the amount of "back

pay" on the ground back pay did not constitute wages. The Court decided Congress had
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The New Rule of Law

The new principle governing judicial review of administrative deter
minations of questions of law is set forth in the decisions of the Supreme
Court in Gray v. Powell15 Dobson v. Commissioner16 and NLRB v.

Hearst Publications, Inc.17 These cases indicate that where there is a

broad statute covering a field of activity in which the administering
agency is considered to possess expertness, that agency's interpretations
of the provisions of the statute, if reasonable, will be conclusive on the

reviewing court. The rule has been applied where Congress has not

clearly defined statutory terms, where the field assigned to an agency
involves complicated matters requiring detailed knowledge and experi
ence beyond the grasp of non-specialized personnel, and where the ad
ministrative interpretation commends itself to the court as having a

reasonable or plausible connection with the terms and purposes of the
statute.18 The rule has been rejected where the reviewing court has dis
cerned a clear error of law as distinguished from administrative deter
minations of law of a specialized character.19

intended a wider coverage of "services" and "wages" than given by the Board and held:

"Administrative determinations must have a basis in law and must be within the granted
authority. Administration when it interprets a statute so as to make it apply to particular
circumstances acts as a delegate to the legislative power. ... An agency may not finally
decide the limits of its statutory power. That is a judicial function." Id. at 369. The

Court distinguished the Gray and Hearst cases by stating the statutes in those cases gave

power to the administrators to reach preliminary conclusions as to the coverage of the

acts, while in the instant case there was a well-defined series of words.
15 314 U. S. 402 (1941).
!� 320 U. S. 489 (1943).
17 322 U. S. Ill (1944).
18 See cases infra. That different views are held by the Supreme Court as to the

definition of the new rule is illustrated in the majority and concurring opinions in Board
of Governors of Federal Reserve System v. Agnew, 329 U. S. 441 (1947). The majority
opinion was that the Board's interpretation was ". . . not only permissive but also more

consonant with the legislative purpose. . . ." Id. at 447. The Court in this instance inde

pendently determined the legislative intent, and then applied the principle that, if in the
Court's opinion, the agency interpretation appeared equal to any other interpretation and
the Court had no means to establish its incorrectness, the Court would uphold the deter
mination. The concurring opinion rested squarely on the new rule by stating that the
Board's ". . . judgment should be conclusive upon any matter which ... is open to reason

able difference of opinion." Id. at 450.
19 Dickinson, Judicial Review of Administrative Determinations, A Summary and

Evaluation, 25 Minn. L. Rev. 588, 592 (1941): "On the one hand, there are legal deter
minations which are of such a specialized character that if there is room for reasonable
doubt as to the correctness of the administrative determination, the courts will not
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The issue in the Gray case was whether the interpretation of the term

"producer" in the Bituminous Coal Act of 193 720 made by the Bitumi
nous Coal Commission should be subjected to independent review by the
appellate court. The Supreme Court, considering the agency familiar
with the industry to be more competent than the courts to decide par
ticular instances of classification, held that unless the result of the ad
ministrative determination amounted to a denial of "... a sensible
exercise of judgment, it is the Court's duty to leave the Commission's
judgment undisturbed."21 It was the opinion of the Court that the func
tion of defining and determining the terms in the statute had been

delegated by Congress to the agency and the determination by the
agency therefore belonged in the usual administrative routine. The
Commission's legal criteria, grounded in expertness, were binding, if
they reflected a reasonable interpretation of the statute.22
In the tax field the Dobson case provided an example of the Supreme

Court's refusal to review independently an administrative agency's
reasonable interpretation of a statutory provision. The appellate court

held that the Tax Court's interpretation of the pertinent section of the
Internal Revenue Code23 to the effect that the recovery of a part of the
original purchase price of stock shares after a sale at a loss did not consti
tute taxable income except to the extent that the prior loss had offset
otherwise taxable income, was an incorrect application of the pertinent
statute. In reversing, the Court stated that the lower court was in error

disturb it. On the other hand, if in the opinion of the reviewing court the administrative
error is clear and palpable, or violates settled legal principles which are not technical and
not confined to the specialized field of administrative competence, the courts will reverse.''

20 50 Stat. 72 (1937), 15 U. S. C. 828 (1940) [expired May 21, 1943, 57 Stat. 82 (1943)].
21 Gray v. Powell, 314 U. S. 402, 413 (1941). Compare, United States v. Carolina

Freight Carriers Corp., 315 U. S. 475 (1942) in which an ICC order was set aside for a

possible incorrect statutory interpretation. The dissent considered the decision at variance
with the rule of the Gray case.

22 In his dissent, Mr. Justice Roberts made these points: that the intention of Congress
as interpreted by the Commission was subject to Court scrutiny as to conformance with

Court interpretation of such intention; that the administrative interpretative process
must use the guides set forth by Congress; that the term "producer" was not a technical

term beyond the Court's comprehension. Compare, Railroad Retirement Board v. Bates,
126 F. 2d 642 , 643 (D. C. Cir. 1942): "Inasmuch as the Board is familiar with problems
in its field and has had experience and understands the Act which created it, it is proper
that weight should be given to its interpretations. Nonetheless the question is a question
of law, one of statutory interpretation, and that is a field in which courts are regarded
as having some expertness. . ."

23 1st. Rev. Code � 272 (g).
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in considering as a question of law what was merely a problem in proper
tax accounting. The importance of the decision lay not in the square
holding, but in the expression of the Court's attitude toward the Tax

Court's expertness as being a vital factor in granting finality to ad
ministrative decisions.2* The Court stated that the decision of the Tax

Court must have "warrant in the record"25 and a reasonable basis in the

law, but that the judicial function was at an end when it was found the
conclusions of law approved by the agency had a rational basis.26 The

assumption throughout the decision was that where a reading of the
statute gave no inkling as to the correctness or incorrectness of the Tax
Court's view, that determination was not open to independent judicial
review. The Court apparently disregarded the statutory language and

legislative history to the effect that the Tax Court had to act in ac

cordance with criteria subject to judicial review.27
In the Hearst case the appellate court had set aside an order of the

National Labor Relations Board determining that newsboys were em-

2* Dobson v. Commissioner, 320 U. S. 489, 498-499 (1943) : "It deals with a subject
that is highly specialized and so complex as to be the despair of judges. It is relatively
better staffed for its task than is the judiciary. Its members not infrequently bring to

their task long legislative or administrative experience in their subject. The volume of

tax matters flowing through the Tax Court keeps its members abreast of changing statutes,
regulations, and Bureau practices, informed as to the background of controversies and
aware of the impact of their decisions on both Treasury and taxpayer. . . . Tested by
every theoretical and practical reason for administrative finality, no administrative deci

sions are entitled to higher credit in the courts. Considerations of uniform and expedi
tious tax administration require that they be given all credit to which they are entitled
under the law."

25 Id. at 501.
26 Ibid. That appellate courts were to determine the correct rule of law, see Hormel

v. Helvering, 312 TJ. S. 552, 556 (1941). But see Higgins v. Commissioner, 312 U. S. 212

(1941); City Bank Farmers Trust Co. v. Helvering, 313 U. S. 121 (1941); and United
States v. Pyne, 313 U. S. 127 (1941), for the view that a reasonable legal interpretation
by the Tax Court should be upheld regardless of how the Court would have inde

pendently resolved the issue.
27 Int. Rev. Code � 1141 (c) (1) ; H. R. Rep. No. 1, 69th Cong., 1st Sess. 19-20 (1926) ;

Sen. Rep. No. 52, 69th Cong., 1st Sess. 36-37 (1926). Mr. Justice Jackson's plaintive
statement on the failure of the volume of tax cases to diminish after 30 years of income
tax history may have indicated a hope and an effort by the Court to establish a rule
which would reduce this volume. For an excellent discussion of the case, see Paul, Dobson
v. Commissioner: The Strange Ways of Law and Fact, 57 Harv. L. Rev. 753 (1944).
The Congress, however, settled the review problem in the tax administration field by
amending the Internal Revenue Code so as to specifically prevent a repetition of the
Dobson case.
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ployees by definition within Section 2(3) of the National Labor Rela
tions Act.28 The Supreme Court reversed the lower court, holding that
the lack of definition of the term "employees" in the Act did not require
the meaning of the term to be ascertained from the common law stan

dard, as the task of definition had been left by Congress to the informed
discretion of the administrative agency. The agency's determination,
therefore, was not to be independently reviewed by the appellate court

and the determination was to be accepted if it had "warrant in the
record" and a reasonable basis in law.29 The Court, emphasizing the
experience and expertness of the Board in dealing with the employee-
employer relationship as qualifying the Board to decide the question of
who is an employee under the Act, said that a reviewing court had only
a limited function where the initial determination of a broad statutory
term in its application to a specific instance was made by the agency
charged with administration of the statute.30

Implications of the New Rule

The impact of the new rule has been to limit independent judicial
review. By placing review of law in the same category as review of

findings of fact, the courts will reverse only for clear errors of law and
for misinterpretations of narrow statutes in which terms are plainly
defined. The perplexing problem of the law-fact classification has been

largely eliminated since both law and fact are non-reviewable except as
stated above.31 Appeals are fewer and more difficult to prosecute, lead-

as 49 Stat. 449 (193S), 29 U. S. C. � 1S1 (1940).
29 In his dissent, Mr. Justice Roberts stressed that Congress had used "employees" in

its commonly accepted sense and that "The question who is an employee, so as to make

the statute applicable to him, is a question of the meaning of the Act and, therefore, is

a judicial and not an administrative question." NLRB v. Hearst Publications, Inc.,
322 U. S. Ill, 136 (1944).

30 Id. at 131. Accord, Unemployment Compensation Commission of Alaska v. Aragon,
329 U. S. 143, 153-154 (1946), a later case than the Hearst case, in which Chief Justice
Vinson stated that an administrative ruling that a labor dispute was in active progress
should be upheld: "To sustain the Commission's application of this statutory term, we

need not find that its construction is the only reasonable one or even that it is the result

we would have reached had the question arisen in the first instance in judicial proceedings.
. . . All that is needed to support the Commission's interpretation is that it has 'warrant

in the record' and a reasonable basis in law."; and Cardillo v. Liberty Mutual Ins. Co.,
330 U. S. 469 (1947).

31 "If the distinction between questions of law and questions of fact is a difficult one,

the drawing of a line between those matters in which the courts are believed to be expert
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ing to steadily mounting opposition from Congress and the legal pro
fession. The rule forces the Congress to maintain a more minute watch
on administrative action in order to utilize legislative action as a cor

rective factor in the interpretation of statutes, a function formerly per
formed by the courts in developing a body of law and accepted standards
to govern administrative action.
The object of the new rule is to achieve uniformity in administration,

rapidity of decision on urgent problems, and, particularly, the utiliza
tion of agency expertness in the difficult, technical areas of administra
tive responsibility. Its primary justification rests on administrative

expertise32 and the close relationship of the administrative process to the

legislative process. The knowledge gained by setting up the agency,33
the experience of daily administration,34 the development of a continu

ing body of specialized experts, and the agency's participation in the

passage of legislation in the agency's area of administration35 are fac
tors which make an administrative body more competent to interpret
legislative intent than a detached, non-expert judiciary.36 The strategic
position of administrative bodies in giving assistance to Congressional
committees considering proposed legislation is stressed by the rule's

proponents. The belief that "Science and technology cannot reshape
society while law maintains its Blackstonian essences"37 led to the expan
sion of agency activity as an aid to the legislative process, since "Con

gress possesses neither the scientific knowledge nor the technical com-

and those in which the advantage lies with the administrative agencies is no less so."

Brown, Fact and Law in Judicial Review, 56 Harv. L. Rev. 899, 927 (1943).
32 See. Butler, The Rising Tide of Expertise, 15 Ford. L. Rev. 19 (1946), for a de

tailed analysis of the term and its implications.
33 United States v. American Trucking Associations, 310 U. S. 534, 549 (1940) :

". . . contemporaneous construction of a statute by the men charged with the responsi
bility of setting its machinery in motion, of making the parts work efficiently while they
are yet untried and new."
34 See Haggar Co. v. Helvering, 308 U. S. 389, 398 (1940), where the Court emphasized

specialized departmental knowledge and experience.
35 "The probable general understanding of the terms and of the opinions of men who

probably were active in the drafting of the statute." Helvering v. Griffiths, 318 U. S. 371,
395 (1943).
36 To paraphrase Dickinson, op. cit. supra note 19, at 601, the issues and problems in

the administrative field of operations are so specialized and complex they require the

application of rules developed through agency expertness for their solution rather than
the simpler general principles of law respecting human conduct with which the judiciary
is familiar.

37 Frankfurter, Foreword, 47 Yale L. J. 515 (1938).
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petence to define completely the national policy in many of its more

complicated aspects."38 Possession of these qualities permits adrnmis-
trative bodies to relieve or supplant, as the case may be, certain judicial
functions.39

Criticism of the New Rule

The new rule is open to the following criticism: the rule ignores the
realities of our political system in which changes in political power and
shifting political coalitions nullifies the legislative expertise of agencies;
it denies interpretative competence of the courts which, if expert in
anything, are expert in the law; and it is a rejection of the statutory
pattern of judicial review. Other objections relate to the political parti
sanship and self-interest of the administrator and to the narrow point
of view from which the administrative process approaches the interpre
tation of legislation.
The basic weakness in the new rule is its failure to take into account

the political realities of the governmental system existing in the United
States. Any agency may apply its expertness when it is in accord with
an administration controlling the legislative and executive branches, but
what if the Congress enacts legislation opposed by the executive branch,
or a political party other than the party controlling the executive arm

controls the Congress? Where the agency does not participate in the

legislative process or actively opposes legislation as a result of changes
in the political control of Congress through elections or coalition re

alignments, the expertise theory does not have any valid apphcability in
relation to the resulting legislation. Therefore, the administrative in

terpretations of law under these circumstances do not meet the stan
dards of expertness set up by the courts.

38 Cooper, Administrative Justice and the Role of Discretion, 47 Yale L. J. 577, 581

(1938). See also Hughes, Address to Federal Bar Association, N. Y. Times, Feb. 13, 1931,
p. 18, and Dickinson, Judicial Control of Official Discretion, 22 Am. Pol. Sea. Rev. 275

(1928): "The administration of general legislation by technical experts, skilled and trained
in specialized fields, is the contemporary answer to the challenge to bridge the gap be
tween popular government and scientific government."

39 Feller, Administrative Imw Investigation Comes of Age, 41 Col. L. Rev. 589, 599

(1941), where the administrative process was necessary to remove ". . the enforcement

of laws of social and economic impact out of the hands of the court." See also Cooper,
op. tit. supra note 38, at 595 on the unreasonableness of assuming that a judiciary not

trained in matters of public administration would be ". . . more capable or more likely
to reach proper results than experienced administrators selected primarily for their special
ized knowledge, technical competence, and thorough familiarity with the intricacies of
modern governmental policies."
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Not only may agency expertness be inapplicable to new legislation
under such circumstances, but it may also be an impediment to proper
understanding and administration of statutes as a result of agency lack
of sympathy due to previous orientation, or of legislation urged by the
agency being given short shrift by Congress. In the latter instance,
administrative bodies may attempt to attain the ends desired by them
but rejected by the legislature through the medium of distorted inter

pretations of existing legislation. In either case, the concept of reason
able statutory interpretation falls. Moreover, where the agency does
not assist in the legislative process, no claim may be made by the
agency to interpretive competence as to terms and purposes of statutes.
The Labor Management Relations Act of 194740 is a very good exam

ple of the invalidity of the expertise concept. The National Labor
Relations Board did not favor the legislation, had small part in its
formulation and passage, and was severely criticized by Congress on

the ground that its past interpretations of the terms and legislative
intent of the Wagner Act had been far in excess of its authority. The
legislative history of the Act41 contains frequent references to Congres
sional fears as to the manner in which the Act would be administered,
to the need for more detailed definitions of terms to prevent misinter
pretations by the Board, and to the formulation of directions to the
Board as guides to interpreting legislative intent. The legislative history
makes it plain that the new Board constituted under the Act was not
to be regarded as expert in interpreting the Act. Terms in the statute
were to be employed as defined in general law through judicial interpre
tation. Appellate courts were to review Board determinations where

questions of law or mixed law and fact questions were involved rather
than to accept reasonable Board interpretations.
The admonitions of Congress to the reconstituted Board that it adjust

its policy on the basis of a broad scope of judicial review and to restrict

agency expertise to factual matters were disregarded by the Board in
two briefs it submitted to circuit courts of appeal in cases arising under
the Act. In NLRB v. Greensboro Coca Cola Bottling Co.,42 the Board,
as petitioner, stated that "The Board has so construed the statute. . . .

Its interpretation is plainly reasonable and should be adopted by this

40 61 Stat. 136 (1947), 29 U. S. C. � 141 (Supp. 1948). Popularly called the Taft-

Hartley Act. Hereinafter referred to as the Act.
41 Legislative History of the Labor Management Relations Act, 1947, Vol. 1.
42 Brief for the Petitioner, p. 45, 180 F. 2d 840 (4th Cir. 1950).
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Court." In West Texas Utilities Co., Inc. v. NLRB,43 the Board urged
that its interpretation of the phrase "national or international labor
organization", if considered reasonable, should be adopted by the review

ing court. The Board, being unable to find any guidance in either the
statute or its legislative history, framed its contention in these words:

The Board itself recognized that the provisions of Section 9 (h) were not en

tirely clear, observing that "no one can say . . . that Congress surely meant
one thing or surely meant another (75 N.L.R.B. at 12-13)". But it is precisely
in situations like this in which the meaning of a statute is not free from doubt
that particular weight is given the interpretation placed on the statute by the
agency administering it, if that interpretation is reasonable. As the Supreme
Court has stated, administrative interpretations^ "will not be overturned except
for very cogent reasons if the scope of the command is indefinite and doubt
ful". . . . Conceding, arguendo, that the considerations advanced in petitioner's
brief would support a contrary interpretation, the most that can be said is that
they render "the scope of the command indefinite and doubtful" so that the
Board's interpretation should "not be overturned".44

The impracticality of the new rule is further demonstrated by the
drawn-out conflict between the Board and its general counsel,45 during
which each accused the other of consistently misinterpreting the Act,
as well as being biased in its approach to the Act. Agency expertise
under these circumstances could not exceed the competence of the courts.
The second major criticism of the new principle is that if the courts

are to be considered competent in anything, it is in the field of statutory
interpretation. The courts traditionally have exercised the function of
interpreting statutes through self-assumption ratified by custom and

legislation.46 By their detachment from the legislative process and their

long experience in construing statutory enactments, the courts have a

background of judicial interpretation superior to administrative agencies.
The adoption of a limitation on appellate review of administrative deter-

43 Brief for the Respondent, p. 4, 184 F. 2d 233 (D. C. Cir. 1950).
44 Id. at 5-7. "The touchstone in statutory interpretation, then, is not the literal lan

guage of the statute, even when augmented by statutory definitions; the touchstone is

ascertainment of the legislative intent." Id. at 9. Implicit in this statement is the assump

tion that the Board through exercise of its expertise is better equipped than the courts

to interpret the statute.
45 The conflict culminated in the resignation of the general counsel, Robert N. Denham,

on Sept. 16, 1950.
46 60 Stat. 243, 5 U. S. C. � 1009 (e) (1946) : "Scope of Review�So far as necessary

to decision and where presented the reviewing court shall decide all relevant questions of

law, interpret constitutional and statutory provisions, and determine the meaning and

applicability of the terms of any agency action."
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minations by extending the concept of agency expertise from fact to law
has been made by the Supreme Court in apparent disregard of this

heritage.
The insertion of undefined or ill-defined terms in statutes without

the express delegation of power to define by regulation results in defini
tion by adjudication, a procedure requiring the evaluation of a variety
of factors in which comparison with existing doctrine in that field and
differences of opinion must necessarily be considered. An evaluation
of this type is a question of law for the independent judgment of a

court, not a problem for administrative expertise.
Dean Landis, a strong advocate of the administrative process, ex

pressed his conviction that matters of law were for the courts to decide,
in the following language:

I return to the issue of law as being the dividing line of judicial review�as

bounding the province of that "supremacy of law" that is still our boast. Its

content, insofar as it relates to judicial review of administrative action, reaches
back to the issue of expertness. Our desire to have courts determine questions
of law is related to a belief in their possession of expertness with regard to

such questions. It is from that very desire that the nature of questions of law
emerges. For in the last analysis, they seem to me to be those questions that

lawyers are equipped to decide.*1

Another advocate of the administrative process, Gerard C. Henderson,
in discussing the difference in treatment by the courts received by the
Federal Trade Commission as compared to the Interstate Commerce

Commission, suggested that greater finality should be accorded FTC

findings of fact if supported by evidence. His position as to questions
of law, however, is that such questions are within the province of the
courts in view of the courts' competence in legislative interpretation.48
The primary motive for the replacement of judicial competence by

agency expertise is the belief that the courts' ingrained conservatism
is a brake on social progress and inhibits rapid adjustment of govern
mental activity in periods of crisis 49 The administrative agencies through

47 Landis, op. cit. supra note 3, at 1S2.
48 Henderson, The Federal Trade Commission, 92-102 (1924). "An administrative

officer, however, like a jury, may in a given case act upon an erroneous interpretation of
the law which gives him authority; or he may base his decisions upon factors to which
he was not intended by the legislature to give weight. ... To meet such cases, court

review must be provided unless some paramount social interest renders it impracticable."
49 In United States v. American Trucking Associations, Inc., op. cit. supra note 6, at 544,

the Supreme Court recognized this type of feeling by evaluating its position in the inter

pretation of statutes: "The interpretation of the meaning of statutes, as applied to justi-
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their close involvement in the legislative and regulatory aspects of the
government and possessing the capacity for immediate action by experi
enced personnel are able to interpret and enforce legislation in accord
ance with the legislative intent without the necessity for the long process
of adjudication in the courts. The experience and judicial heritage of
the courts in statutory construction are presumed to be outweighed by
the distance of the judges from the legislative process and their impartial
position is an obstacle to judicial comprehension of legislative intent.
The argument, while true in many instances, does not eliminate in an

effective manner the long tradition of judicial interpretation of statutes,
in the course of which the courts developed expertise in relating legis
lation to the body of general law. The substitution of agency for judicial
competence will replace uniformity of interpretation through a body of
developed law with a diversity of interpretation and a series of com

partmentalized bodies of law. When expertise is related to the effects
of legislation on the country as a whole, the logical conclusion must be
that the courts are better equipped to determine the intent of statutes

through their broad view than are administrative bodies limited to a

restricted segment or aspect of the national economy.

Congressional Disaffirmance of the New Rule

The contraction of appellate review under the aegis of the new rule
is a rejection of the statutory pattern of review. The policy of Congress
has been to permit judicial review of statutory enactments.50 Three
recent legislative enactments reveal Congressional disaffirmance of the
new rule. The aftermath of the Dobson case (which restricted appellate
review to clear errors of law where the reviewing court could not sepa-

ciable controversies, is exclusively a judicial function. This duty requires one body of

public servants, the judges, to construe the meaning of what another body, the legislators,
has said. Obviously there is danger that the courts' conclusion as to legislative purpose
will be unconsciously influenced by the judges' own views or by factors not considered

by the enacting body. A lively appreciation of the danger is the best assurance of escape
from its threat but hardly justifies an acceptance of a literal interpretation dogma which
withholds from the courts available information for reaching a correct conclusion."

50 "Very rarely do statutes withhold judicial review. It has never been the policy of

Congress to prevent the administration of its own statutes from being judicially reviewed
as to the scope of authority granted or to objectives specified. ... To preclude judicial
review under this bill a statute, if not specific in withholding such review, must upon its

face give clear and convincing evidence of an intent to withhold it. The mere failure to

provide specially by statute for judicial review is certainly no evidence of intent to with
hold review." H. R. Rep. No. 1980, 79th Cong., 1st Sess. 41 (194S).
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rate the elements of a decision so as to identify such an error) was a

substantial reduction in successful appeals from the Tax Court. Several

years later, when the Tax Court was seeking the status of a legislative
court, Congress not only denied this status to the Tax Court, but enacted
an amendment to Section 1141 (a) of the Internal Revenue Code51 to

the effect that appellate courts were to have exclusive jurisdiction to
review the decisions of the Tax Court to the same extent as decisions
of district courts in non-jury civil actions. The legislative history of
H. R. 3214 makes it clear that the purpose of the amendment was to

repeal the rule of the Dobson case and to restore a practical review
function to the appellate courts.52
The Taft-Hartley Act53 and its legislative history54 provide numerous

examples of Congressional disapprobation of the restriction on judicial
review resulting from the application of the reasonable interpretation-
expertise rule. A mandate to the courts to reinstitute the former rule

governing agency legal determinations in the labor field was set forth:

. . . presumed expertness on the part of the Board in its field can no longer
be a factor in the Board's decisions. While the Administrative Procedure Act
is generally regarded as having intended to require the courts to examine deci
sions of administrative agencies far more critically than has been their practice
in the past, by reason of a conflict of opinion as to whether it actually does so,
a conflict that the courts have not resolved, there was included, both in the
House bill and the Senate amendment, language making it clear that the Act
gives to the courts a real power of review.55

Caustic criticism was directed at the wide latitude in reasonable inter

pretations of the terms and purposes of the Wagner Act56 accorded the
NLRB by the Supreme Court, particularly in reference to the Board's
expertise and the deference paid to it by the Court.57 It is readily seen

that the purpose of the following statement was to prevent a repetition
of the Hearst case.

51 62 Stat. 991 � 36, 26 U. S. C. A. � 1141 (a) (1948).
52 The re-examination and clarification of the Dobson case language in Trust of Bing

ham v. Commissioner, 325 U. S. 365, 370 (1945) ; Commissioner v. Wilcox, 327 U. S. 404,
410 (1946); and Crane v. Commissioner, 331 U. S. 1, 15 (1947), was apparently insuffi

cient to overcome Congressional objections to the rule.
53 Op. cit. supra note 40.
54 Op. cit. supra note 41.
55 H. R. Rep. No. 510, 80th Cong., 1st Sess. 56 (1947).
56 National Labor Relations Act of 1935, op. cit. supra note 10.
57 H. R. Rep. No. 245, 80th Cong., 1st Sess. 1-63 (1947); H. R. Rep. No. 510, 80th

Cong., 1st Sess. 1-69 (1947).
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But in the case of NLRB v. Hearst Publications, Inc., 322 U. S. Ill (1944),
the Board expanded the definition of the term "employee" beyond anything that
it had ever included before, and the Supreme Court, relying on the theoretic
"expertness" of the Board, upheld the Board. ... It must be presumed that
when Congress passed the Labor Act, it intended words it used to have the
meanings that they had when Congress passed the Act, not new meanings that,
nine years later, the Labor Board might think up. . . . On the contrary, Con
gress intended then, and it intends now, that the Board give to words not far
fetched meanings but ordinary meanings. To correct what the Board has done,
and what the Supreme Court, putting misplaced reliance upon the Board's
expertness, has approved, the bill excludes "independent contractors" from the
definition of "employee".58

Following an examination of numerous Board decisions on collective
bargaining, the committee reports stated that Congress would have to
write instructions into the law on how the Board was to decide collective

bargaining cases in order to prevent the Board from further extending
its control over the collective bargaining process.59 Other language
assailed the abdication by the courts of their reviewing function to the
Board on the basis of Board expertise60 in such terms as "specialized
knowledge supposed to inhere," "putting a strange construction on this

language", and "presumed expertness." This language certainly demon
strates the disbelief of Congress in the Board's expertise in the past and
a rejection of it in its future administration of the Taft-Hartley Act.

Following these criticisms of the Board's actions and the latitude

given to the Board's interpretations by the Supreme Court under the

Wagner Act, the House Conference Report expressed the sense of Con

gress as to the manner of judicial review of Board decisions under the

Taft-Hartley Act as follows:

The two statutory requirements in and of themselves give rise to questions of
law which courts will hereafter be called upon to determine whether the require
ments have been met . . . [and] . . . will very materially broaden the scope
of the court's reviewing power. The language also precludes the substitution
of expertness for evidence in making decisions. It is believed that the provi
sions of the conference agreement relating to the court's reviewing power will
be adequate to preclude such decisions as those in the [Hearst case] without

unduly burdening the courts.61

58 Id. at 18 and 33 respectively.
59 H. R. Rep. No. 245, op. cit. supra note 57, at 20.
60 H. R. Rep. No. 510, op. cit. supra note 55, at 54-55: "In many instances deference

on the part of the courts to specialized knowledge that is supposed to inhere in adminis
trative agencies has led the courts to acquiesce in decisions of the Board, even when the

findings concerned mixed issues of law and fact. . . ."
61 Id. at 54.
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The Administrative Procedure Act62 was the third legislative enact
ment expressing the desire of Congress for a broad power of judicial
review of agency action. Questions of law and the interpretation of
statutory provisions are reserved for determination by the courts,63
thereby excluding the exercise of agency expertise on matters of law, no
matter how reasonable the administrative interpretation may be. The
Act acknowledges that initial determinations of statutory definitions
and limitations are for the agency to make, but the final interpretation
and application of terms are duties charged to the courts for their inde
pendent analysis. This duty is mandatory and not discretionary. In

essence, it plainly means that a real power of review on questions of
law is not to be compromised by court dependence on agency expertise
which produces reasonable interpretations of statutory provisions and
terms.

Further Criticism of the New Rule

The probability of political partisanship and self-interest on the part
of administrative agencies influencing decisions where the same agency
interprets and administers the law is another objection to the reasonable
interpretation-expertise rule. If the position of the proponents of the new

rule is to be taken at face value, such partisanship and self-interest are

necessary and good features.64 The country's legal tradition and deeply
ingrained equality of treatment under law are not in accord with bias
as an' ingredient in legal decisions. Certainly where pecuniary bias is

present, the disqualification of a judge is not discussed in the light of
cost, reduced efficiency, or effect on the decision; he is simply disquali
fied. An administrator should not be exempt from the same logic,

"Indeed we think it clear that bias from strong and sincere conviction as to

public policy may operate as a more serious disqualification than pecuniary
interest. . . . But the bias to which a public spirited man is subjected if he

62 60 Stat. 237, S U. S. C. � 1001 (1946). The legislative history of the Act is com

piled as Sen. Doc. No. 248, 79th Cong., 2d Sess. (1946).
63 Id. � 10 (e), at 243, S U. S. C. � 1009.
64 Gellhorn, Federal Administrative Proceedings, 19-20 (1941) : ". . . an actual

showing of animus, so marked as to constitute a bias. . . ." should not disqualify an

administrative decision; Feller, op. cit. supra note 39, at S99-600, where "A judiciary
neutral toward the policy would not suffice, for the enforcement of new policies against
powerful and respected interests in the community demands a positive zeal toward that

policy."
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adjudicates in any case in which he is interested on public grounds is more

subtle and less easy for him to detect and resist."65

The narrow point of view from which administrative bodies approach
questions of law may well obscure the general rules of justice.66 Special
ization narrows vision. Agencies dealing with problems in one field of

activity are probably not able to evaluate the effects such decisions will
have on other areas or to give proper weight to factors outside the

specialized field in arriving at decisions.

It is of the essence of legal rules that they should be founded on broader con

siderations than those which spring from the special class of situations to which
any particular rule may apply. They must take into account the habits and
attitude of mind of the whole community as gleaned from the sum total of its
transactions. . . . The generalizations and precedents which an expert body of

specialists develops in the course of its jurisdiction should, of course, form the
basis of any rules that are generated. But the narrow angle from which they
are formulated, and the fact that they are formulated in such close proximity
to purely technical problems and difficulties, strengthens the belief that they
should be touched off into greater generality by a tribunal which has under its

jurisdiction the whole field of legal relations.67

By independently reviewing the questions of law arising from all types
of legislation, the courts are able to develop a broad understanding and
a body of law into which individual statutory interpretations may be
fitted. Their knowledge and experience enable them to evaluate and

interpret legislation as to its proper place in the body of a general law.
The new rule would diminish this competence by disuse and tend to

compartmentalize the law.

Conclusion

The rise of the administrative process in response to modern social

pressures has required a re-examination of the judiciary's position in the

interpretation of legislation and the scope of judicial review on questions
of law and fact. The acquisition of administrative expertise in limited
fields of specialized activity has been legislatively and judicially recog
nized and sanctioned by according finality to agency findings of facts,

63 Butler, op. cit. supra note 32, at SS. quoting the Lord Chancellor's Committee on

Ministers Powers, C. M.D. 4060 (London, 1932).
66 Gegiow v. Uhl, 239 U. S. 3 (1915) (immigrants) ; International Railway Co. v.

Davidson, 257 U. S. 506 (1922) (border inspection) ; Campbell v. Galeno Chemical Co.,
281 U. S. 599 (1930) (withdrawal of liquor for manufacturing purposes').

67 Dickinson, Administrative Justice and the Supremacy of Law in the United

States, 234 (1927).
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if supported by substantial evidence. The extension, however, of this
expertise into matters of law through judicial self-restriction on the
scope of judicial review where reasonable or plausible interpretations
of statutes are made by administrative bodies has been subjected to
criticism. The writer believes the Supreme Court employs the reason

able interpretation rule for two reasons: one, that Congress has the
power and the opportunity through legislation to delineate the bounda
ries of administrative decisions on matters of law and interpretations
of statutory terms, and two, that different agencies should be granted
greater or less finality in their decisions in accordance with the com

plexity of the problems facing them and their record of conduct in
handling these problems. The reasoning behind the limited appellate
review of agency decisions and perhaps an indication of the Court's
return to a stricter accountability for administrative correctness of
statutory interpretations in place of reasonable interpretations is found
in the recent Wong Yang Sung case,68 where Justice Jackson, who deliv
ered the Dobson opinion, discussed the dissatisfaction leading up to the
enactment of the Administrative Procedure Act:

Partly from restriction by statute, partly from judicial self-restraint, and partly
by necessity�from the nature of their multitudinous and semilegislative or

executive tasks�the decisions of administrative tribunals were accorded con

siderable finality, and especially with respect to fact finding. The conviction

developed, particularly within the legal profession, that this power was not

sufficiently safeguarded and sometimes put to arbitrary and biased use.69

While further light on the new rule must await an authoritative ruling
by the Court on a case in point, the opinion of the writer, in view of
the foregoing discussion of the weaknesses in the reasonable interpre
tation-expertise rule in respect to questions of law and also in view of
a trend on the part of the Court to refuse to invalidate delegations of
legislative power on the ground that Congress can change such delegation
whenever it so desires, is that a wider appellate review on the law aspect
of the judicial-administrative relationship is required in the public
interest.

Proper places for proper things would have administrative expertise
contributing valuable service in the technical and complicated areas of
governmental activity while leaving to the experienced judiciary the
decisions on matters of law and the interpretation of statutes. This

68 Wong Yang Sung v. McGrath, 339 U. S. 33 (19S0).
69 Id. at 37.
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division of activity would reduce the possible threat to democratic insti
tutions suggested by Professor Laski in having the administrator inter

pret the law he applies70 and would uphold the premise that our system
of government gives the power of judicial review to the courts because
of a belief that the traditions and experience of the courts fit them
best for the task.

THAYER D. MOSS

70 "'Every citizen needs the amplest protection against the danger that the adminis
trator will himself interpret the meaning of the law he applies. The concentration of the

power to interpret in the same hands as the power to administer has always, historically,
been associated with tyranny." Laski, A Grammar of Politics, 129-130 (192S).



NOTES
DISOBEDIENCE OF A COURT ORDER ISSUED IN AID OF THE

EXECUTIVE BRANCH1 OF THE GOVERNMENT�IS IT
CIVIL OR CRIMINAL CONTEMPT?

I

Introduction

The Existing Confusion and a Suggested Solution

JT HAS been remarked that, "Our modern law of torts has been de
veloped to a considerable extent by a series of bad arguments, and

our property law is in many instances founded on incorrect history."2
It may likewise be observed that the law of contempt, as applied to

contempts out of the presence of the court, rests on both bad argument
and incorrect history.3
Contempt of court proceedings are sui generis.4 Instead of resting on

that distinction, the courts have created interminable confusion by
drawing a wavering line distingushing between those contempt proceed
ings whose primary object is essentially coercive, to enforce the personal
rights of a private party to a civil suit, and those contempt proceedings
whose primary object is essentially punitive, to uphold the dignity and

authority of the court. The former is generally classified as civil con

tempt; the latter as criminal contempt. The sui generis character of
the proceeding is preserved by the courts treating them as quasi-civil
or quasi-criminal actions.5 As shall be shown below, the concept of civil

1 The term "executive branch" as used here includes the independent regulatory agen
cies.
2 Goodhart, Determining the Ratio Decidendi of a Case, Essays in Jurisprudence and

the Common Law 4 (1931).
3 See Nye v. United States, 313 U. S. 33 (1941) ; Fox, The History of Contempt of

Court (1927) ; Thomas, Problems of Contempt of Court (1934) ; Frankfurter and

Landis, Power of Congress over Procedure in Criminal Contempts in "Inferior" Federal
Courts�A Study in Separation of Powers, 37 Harv. L. Rev. 1010 (1924). The instant
Note is concerned with only one particular aspect of out-of-court contempts: the punish
ment of parties to the proceedings for disobedience of court orders or decrees issued to

aid the Executive in some governmental function. The case authorities are limited to

the federal jurisdiction, but the essential point of the Note is of general application.
4 See, Myers v. United States, 264 U. S. 95, 103 (1924) ; 17 C. J. S. 77, n. 24 (1948).
5 See, In re Nevitt, 117 Fed. 448, 458 (8th Cir. 1902) ; 17 C. J. S. 77, 78, n. 21, 22, 32,

33 (1948); Thomas, Problems of Contempt of Court 2, 3 (1934).

263
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contempt can be traced to the peculiar in personam jurisdiction of the
courts of equity.
But this distinction obscures the essential nature of contempt. It

is always, technically, an offense against the Government (i.e., the state),
even though it may also affect the remedy of the adverse party. It is
true that a party to a civil suit may ask in a proceeding ancillary to his
suit that his adversary be punished for contempt, with a view to pro
moting his civil remedy. But even in such a case that is not the sole

object of the contempt proceeding. The Government (or state) is always
concerned that judicial process, orders, and decrees shall be enforced�

just as it is similarly interested in the enforcement of administrative

process and orders, and in the enforcement of legislative process.
Speaking generally of the contempt power of the judiciary, the

Supreme Court has declared:

The exercise of this power has a two-fold aspect, namely: first, the proper
punishment of the guilty party for his disrespect to the court or its order, and
the second, to compel his performance of some act or duty required of him by
the court, which he refuses to perform.6

That a fine or imprisonment imposed for contempt may operate con

ditionally (i.e., be capable of being purged by subsequent obedience to

the order) does not change its essential nature�it remains an offense

against the Government (or state). Only where the attachment or fine
for contempt of the court's process is allowed to inure to the private
benefit of the other party to the cause (as is usually the case in equity)
and the criminality of the contempt is waived, can it properly be said
that the contempt is not treated as a public offense. Fundamentally,
contempt is punished as an obstruction to a governmental function�ordi

narily the competent administration of justice by the courts.

Classifying contempt as civil where redress of the injury to the public
interest is waived to enable a private litigant to use the court's contempt
process (under influence of classical equity procedure) exclusively as a

means of securing his private remedy has reason to support it. It serves
to distinguish such use for private purposes of the judiciary's contempt
power from its regular use in the public interest to punish interferences

with the functioning�conventionally, the judicial functioning�of the

Government.
But this current distinction in the law of contempt drawn between

civil and criminal contempt, like the distinction between a crime and a

6 In re Chiles, 22 Wall. 157, 168 (U. S. 1874).
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tort, becomes obscure, if not obliterated, when the complainant or party-
plaintiff is the Government (or state) in its political or governmental
capacity. In such a case the contempt is equally an obstruction to a

governmental function, whether regarded as an obstruction to the
execution of the laws by the Executive or as an obstruction to the ad
ministration of justice by the courts.
In such circumstances, the conventional differentiation in the law of

contempt ceases to have any valid applicability. Hence, it is not sur
prising to find confusion in the courts, with some courts treating as civil
contempt, others as criminal contempt, and still others as both civil and
criminal conempt in the same proceeding, violations of court orders or

decrees issued in aid of the executive branch of the Government, repre
senting in court the state in its sovereign capacity.
It is to be noted that when the Executive represents the Government

in court as public prosecutor or as executor of its laws, the Executive
appears there in quite a different role than it appears when it represents
the Sovereign in an action relative to government land, or as a party in
a tort action (where there is injury done to or by a governmental instru
mentality), or in an action on a government contract. Clearly, the
proper execution of the laws by the Executive is as much a matter of
public concern as the proper administration of justice by the courts.
Of course, just as the same act may be both an offense against the

state and a tort against an individual, depending on the interests
invaded and the objects to be accomplished by way of redress in the

legal action, so too the same act of contempt may have both criminal
and civil aspects. But what private interests are involved where the
Executive appears in court proceedings as the representative of the

Sovereign?
The law, in the criminal and tort fields, has developed away from the

administration in the same action of both criminal punishment and tort

remedy with respect to an act which is both a crime and a tort. The
state may never sue in tort in its political or governmental capacity.7
It has been held, for example, that the state may not, in its sovereign
capacity, recover in tort against an escaped convict for the expenses
incurred in recapturing him.8

Yet, the current law of contempt presents the anomaly of the state,

7 Pollock, Torts 4 (14th ed. 1939); Prosser, Torts 10 (1941).
8 State Highway and Public Works Commission v. Cobb, 21S N. C. 556, 2 S. E. 2d

565 (1939).
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in its governmental capacity, being permitted to recover, for injuries
to the public interest, damages such as a private party in a civil suit
may recover for injuries sustained through the disobedience by another
party to the suit, of a court order or decree. Further, it may, at the
same time and in the same proceeding, bring a quasi-criminal prosecution
for other injuries to the public interest caused by the same act of diso

bedience, but apparently conceived to be on a different plane than the

public injuries for which it seeks compensation through the civil con

tempt process.
The Supreme Court has lent its sanction to the view that the Govern

ment (or state) can, in its sovereign capacity, bring civil contempt
and recover highly speculative damages for public injury sustained

through disobedience to a court order issued to aid the state in its

governmental capacity.9 It has also (to the great confusion of the
law of contempt) given its approval to the principle that the Government

(or state) can, in the same proceeding it seeks to recover civil damages,
seek to punish the contemner.10
But what is the interest of the Government (or state) in such pro

ceedings? As the Supreme Court has pointed out, not only may the
Government under emergency circumstances use the armed forces
to enforce the rights of the public and preserve the peace of the nation,
but it also has the right normally to apply to its own courts to assist it
in the exercise of its executive powers and the discharge of its duties for
the general welfare, even though it has no pecuniary interest in the matter
it brings before the court. The Supreme Court has specifically stated that
the promotion of the public interest and the prevention of wrongdoing
causing injury to the general welfare often are enough, of themselves, to
give the Government "standing in court" to invoke injunctive aid, sup
ported by the sanction of the court's contempt power.11
Since the Executive's interest in the subject matter of such injunctive

proceedings is exclusively public and non-pecuniary, is it not doing
violence to the civil contempt classification to attempt to fit an ensuing
contempt action therein? Strictly, it belongs in neither the civil nor
the criminal contempt category, as presently defined, inasmuch as the

interest of the public in accomplishment of the objective for which the

9 United States v. United Mine Workers of America, 330 U. S. 2S8 (1947) ; McCrone

v. United States, 307 U. S. 61 (1939).
10 United States v. United Mine Workers of America, 330 U. S. 258 (1947).
" In re Debs, 158 U. S. 564, 582, 584, 586, 599 (1895).
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Sovereign comes into court is primarily a matter of executive, rather
than judicial concern.

However, present procedural formalities and other considerations
require that it be put in one or the other of these categories. Under
current practice many matters of substance (e. g. the burden of proof;
the availability of the privilege against self-incrimination; the procedure
and scope of review; dismissal of the proceeding; and-�most import
antly�the assessment of an absolute, conditional, or compensatory fine,
or the absolute or conditional imposition of imprisonment12) have been
made to depend on whether a contempt is placed in one or the other of
these two conventional contempt classifications. Hence, so long as the
sui generis character of contempt proceedings is subordinated to the
forms of procedure, the injury to the public interest occasioned by
contempt of a court order issued in aid of the Executive must be placed
in either the civil or criminal contempt category.
It is submitted that this injury to the public interest should be en

tirely classified as criminal contempt. Clearly, it is analogous to a crimi

nal, rather than a civil, matter. Where there is disobedience to a court

order issued in aid of the Government, the public interest, alone, is

doubly injured. No private interest is directly affected.
It may be contended that under this suggested criminal classification

the criminal contempt proceeding will be made to serve a coercive pur

pose. The short answer is that criminal contempt proceedings ordinarily
serve a coercive purpose. Moreover, the conventional distinction be

tween civil and criminal contempt is certainly not clear cut insofar as

some of their incidents are concerned. As the Supreme Court has stated,
it is not "... always easy to classify a particular act as belonging to

either one of these two classes. It may partake of the characteristics

of both."13
All punishments for criminal contempt have an essentially coercive '

aspect. The punishment always operates in terrorem to deter the repe
tition or continuation of the offense by the contemner. Moreover, some
punishments of contempts presently conventionally classified as criminal

have as their primary object a coercive purpose. A recalcitrant witness

at a trial may be committed until he purges his contempt by testifying.14
12 Ex parte Grossman, 267 U. S. 87 (192S) ; Michaelson v. United States, 266 U. S. 42

(1924) ; Gompers v. Buck's Stove & Range Co., 221 U. S. 418 (1911). See Notes, 49 A. L. R.

97S (1927) ; 28 A. L. R. 40 (1924).
" Bessette v. W. B. Conkey Co., 194 U. S. 324, 329 (1904).
14 Wilson v. United States, 6S F. 2d 621 (3d Cir. 1933); United States v. Collins, 146



268 The Georgetown Law Journal [Vol. 39: p. 263

On the other hand, remedial relief in the shape of punishment for some

contempts presently conventionally classified as civil occasionally have
a punitive aspect. Where, instead of a failure to do what the court has
ordered done in behalf of the adverse party, there is a doing of what
the court has forbidden, the only civil contempt remedy available is
a compensatory fine. Such a fine is more punitive than coercive.
The Supreme Court early laid down the doctrine (applying it to

Congress) that the exercise of the power to punish contempts should
be " '

. . . the least possible power adequate to the end . . .

' " sought
to be achieved.15 This doctrine has been made applicable to the federal
courts, inasmuch as�

The exercise ... of any broader contempt power than this would permit too
great inroads on the procedural safeguards of the Bill of Rights, since contempts
are summary in their nature, and leave determination of guilt to a judge rather
than a jury.16

Certainly a commensurate quasi-criminal punishment, inflicted on a

contemner to vindicate the public interest in the executive, as well as

the judicial, functioning of Government, can be made effective to coerce

him into complying with the demands of the Sovereign, or to deter him
from repeating his acts of contempt. Is there any need, then, for the
courts to produce the present great confusion in the law of contempt
by allowing the Executive to bring civil contempt�particularly where
the injury to the public interest involved in such injunctive proceedings
as the Government brings is extremely difficult to assess and damages
awarded must necessarily be highly speculative?
As the Supreme Court has declared, "... the great end of punishment

is not the expiation or atonement of the offense committed, but the pre
vention of future offenses of the same kind."17 If acts constituting a

contempt are repeated, or persisted in, after punishment for criminal

contempt has been imposed, criminal contempt proceedings can be

brought anew and cumulatively have a greater deterrent or coercive
effect than a single civil contempt proceeding. Why, then, should the

Fed. 553 (D. Ore. 1906) . Cf. United States v. Goldstein, 105 F. 2d 150 (2d Cir. 1939) ;

Ex parte Kearney, 7 Wheat. 38 (U. S. 1822).
is Anderson v. Dunn, 6 Wheat. 204, 231 (U. S. 1821).
16 In re Michael, 326 U. S. 224, 227 (1945). See United States v. United Mine Workers

of America, 330 U. S. 258, 332 (1947)�opinion of Black and Douglas, JJ. Cf. Nye v.

United States, 313 U. S. 33 (1941).
17 Hopt v. Utah, 110 U. S. 574, 579 (1884), citing 4 Bl. Comm. *11.
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Government bring civil contempt at all, and, as detailed below, greatly
confuse the law of contempt?

II

The McLean Case�A Proper Holding

The question whether the Government, appearing in its sovereign
capacity as party plaintiff in a civil matter, may bring civil contempt
proceedings was never raised, and never squarely considered, in the
federal courts until 1938. In that year the question was raised, for the
first time, in the case of FTC v. A. McLean & Son.ls
The McLean case involved disobedience to a court order issued to

aid in the enforcement of a cease and desist order of the Federal Trade
Commission. The circuit court held:

The Commission, an agency of the Government, representing no private inter
est of its own, but acting solely in the public interest, had no such standing as a

private party that it could utilize [the civil contempt] procedure intended to

safeguard the right and interests of private parties.19

The court dismissed the Government's petitions, declaring that there
could be no question but that the Commission acted "in the public
interest alone" and, hence, could not maintain a civil contempt action.20
This holding of the circuit court of appeals that the Executive (or,

as here, one of the independent regulatory agencies) has no standing
to utilize the civil contempt process, rests upon a sound historical founda
tion. Examination of the history of the evolution of the civil contempt
process confirms the court's statement that this process was developed
as a means of safeguarding the rights and interests of private parties
only, and reveals that, historically, the public interest was always safe

guarded and vindicated by means of criminal contempt.

Ill

Historical Background of Civil Contempt Process

It appears that the source of the civil contempt procedure followed
in the American courts is the classical equity practice which Chancery
in England evolved as a means of effectuating its jurisdiction and giving
effective in personam relief in private equitable causes. All the rules

and usages of Chancery, including its civil contempt process, in effect

18 94 F. 2d 802 (7th Cir. 1938).
19 Id. at 804.
20 Id. at 804, 80S.
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as of the time of adoption of our Constitution, were imported into the
federal courts from the time of their institution to govern (so far as

appropriate to conditions in the United States) equity causes therein.21

Chancery in England was in the beginning not a court, but an executive
bureau. Initially it had no status as a Court of the King's Justice and
the Chancellor's orders and decrees were conceived to have no direct
in rem authority, as did the orders and judgments of the law courts. To
be given effect, they had to be incorporated into a writ, issued under the
Great Seal of the King. Disobedience of the writ constituted a contempt
not of the Chancellor, but of the King, for it was the King's Great Seal
that was affixed thereto. From Chancery's original necessity to utilize the
contempt power of the Sovereign as the sanction behind its decisions,
equity's peculiar in personam jurisdiction is derived.22
In ordinary or civil contempts, the writ was simply regarded as civil

process in a controversy between the parties, the element of offense to
the King in the fact of disobedience to the writ being disregarded, though
technically and in form, that element was the gravamen of all processes
of contempt. However, in extraordinary or criminal contempts, the dis

respect of the authority of the King was punished as an offense.
Chancery maintained the same distinction in punishing contempts as

appears in the present-day law of contempt. The ordinary (civil) con

tempt in Chancery was cleared by doing the thing commanded, and until
that was done, the contemner might be kept imprisoned. But the extra

ordinary (criminal) contempt could not be purged by mere satisfaction
of the other party. It was the subject of imprisonment or fine, to vindi
cate the authority of the King.23
It is submitted that this historical background of the use of civil

contempt in equity as a mode of process exclusively to aid private
parties obtain their judicial remedy supports the view of the court in
the McLean case that the Government has no standing to make use of
it to redress injury to the public interest. The Government's proper,

21 Pennsylvania v. Wheeling Bridge Co., 13 How. S18 (U. S. 1851) ; Vattier v. Hinde,
7 Pet. 252 (U. S. 1833) ; Judiciary Act of Sept. 29, 1789, 1 Stat. 93 ; Act of May 8,
1792 (1 Stat. 275). See Federal Equity Rules of Practice, appearing in 7 Wheat, at

XVII (U. S. 1822), Rule XXXIII; Cf. United States v. Anonymous, 21 Fed. 761 (C. C
W. D. Tenn. 1884).

22 Beale, Contempt of Court, 21 Harv. L. Rev. 161, 166-167, 169-170 (1908).
23 United States v. Anonymous, 21 Fed. 761 (C. C. W. D. Tenn. 1884) ; Fox, Contempt

of Court 49, 116, 117 (1927).
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historically-grounded recourse, having regard for the difference between
civil and criminal proceedings, is to criminal contempt.

IV

Decisions Before the McLean Case

Briefly looking at the federal decisions prior to the McLean case (de
cided in 1938), relative to the procedure and punishment in contempt
proceedings: it appears that for many years no clear distinction was

drawn between civil and criminal contempt. The Supreme Court ex

pressed itself on the nature of contempt for the first time in 1822, in a

case involving refusal by a witness at a trial to testify, even though
ordered to do so by the court. In that case the Supreme Court stated
that, "... when a court commits a party for contempt, their adjudi
cation is a conviction, and their commitment in consequence is execu

tion. . . .

,,2i While the Supreme Court was there concerned with a

contempt that falls within the conventional criminal classification (but
note the coecive aspect), the Court did broadly characterize a contempt
judgment as being a "conviction."
In 1831, Congress passed an act25 couched in unconditionally punitive

terms, purporting to be declaratory of the law of contempt. It provided
that the federal courts were to have power to punish contempts of their

authority, including disobedience to their process and orders, only by
fine or imprisonment. From 1831 to 1884, the reported decisions in
the federal courts (many citing this punitive language of the 1831 Act)
tended to hold all contempts to be criminal in nature.26 But by the
latter date there came to be a serious conflict in the federal courts as to

whether contempts which fall within the current conventional classifi
cation of civil contempt, were civil or criminal in nature.27

2i Ex parte Kearney, 7 Wheat. 38, 43 (U. S. 1822).
25 Act of Mar. 2, 1831, 4 Stat. 487; See Nye v. United States, 313 U. S. 33 (1941).
26 In re Pitman, 19 Fed. Cas. 727, No. 11184 (C. C. D. R. I. 1852). See In re Mullee,

17 Fed. Cas. 968, No. 9911 (C. C. S. D. N. Y. 1869) ; Fanshawe v. Tracy, 8 Fed. Cas. 997,
No. 4643 (C. C. N. D. 111. 1868) ; and the other cases cited note 31 infra, as holding
contempt to be criminal in character. Cf. United States v. Seeley, 27 Fed. Cas. 1010, No.
16248a (C. C. S. D. N. Y. 1844) ; United States v. Holmes, 26 Fed. Cas. 360, No. 15,383
(C. C. E. D. Pa. 1842) . But cf. Hendryx v. Fitzpatrick, 19 Fed. 810 (C. C. D. Mass. 1884) ;
Wartman v. Wartman, 29 Fed. Cas. 303, No. 17210 (C. C. D. Md. 1853).

27 In re Litchfield, 13 Fed. 863 (E. D. Mich. 1882) ; In re Ellerbe, 13 Fed. 530 (C. C.
E. D. Mo. 1882)�criminal contempt; United States ex rel Southern Express Co. v. Mem

phis & Little Rock R. R. 6 Fed. 237 (C. C. W. D. Tenn. 1881)�criminal contempt;
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It was not until 1880 that the Supreme Court first expressed a signifi
cant doubt28 as to whether a fine for contempt in an equity suit for
violation of an interlocutory injunction was a part of the civil suit or
was an independent criminal judgment.29
In 1884 a decision in the Circuit Court for the District of Massachu

setts carefully reviewed the conflicting authorities,' and held that a fine
for violation of a temporary order in equity enjoining the infringing of
a patent, being remedial, was by way of civil contempt.30 In 1887 the
Supreme Court, by implication, first recognized that a fine to compensate
a private party in an equity suit for patent infringement was not punish
ment for a criminal offense.31 In 1895 the Supreme Court, in the cele
brated Debs32 case, for the first time determined that the Government

might obtain a prerogative33 injunction in its own courts, and upheld
the sentencing of the defendants to unconditional terms for criminal

contempt, because of their violation of a court order issued in aid of
the Executive. In the Debs case, the public interest in the objective
for which the Government came into court quite evidently influenced
the contempt punishment.
In 1904 the Supreme Court decided that a fine imposed for contempt

in disobeying an injunction issued in an equity suit, and made payable
one-half to the United States and one-half to the complainant, fell within
the criminal contempt category because that part of the fine payable
to the United States was clearly punitive, was in vindication of the

authority of the court, and therefore dominated the proceeding.34
Atlantic Giant Powder Co. v. Dittmar Mfg. Co., 9 Fed. 316 (C. C. S. D. N. Y. 1881)�
criminal contempt; Fischer v. Hayes, 6 Fed. 63 (C. C. S. D. N. Y. 1881)�criminal con

tempt; In re Tift, 11 Fed. 463 (E. D. N. Y. 1881)�civil contempt; United States v.

Jacobi, 26 Fed. Cas. 564, No. 15460 (D. C. W. D. Tenn. 1871)�criminal contempt;
Doubleday v. Sherman, 7 Fed. Cas. 959, No. 4020 (C. C. S. D. N. Y. 1870)�civil con

tempt; In re Mullee, 17 Fed. Cas. 968, No. 9911 (C. C. S. D. N. Y. 1869)�criminal

contempt; Fanshawe v. Tracy, 8 Fed. Cas. 997, No. 4643 (C. C. N. D. JJ1. 1868)�criminal

contempt; Souter v. La Crosse R. R., 22 Fed. Cas. 807, No. 13180 (C. C. D. Wise. 1865).
See note by editor at 10 Fed. 629 (1882) holding all contempts to be in the nature of

a criminal action; also see In re Nevitt, 117 Fed. 448, 453 (8th Cir. 1902)�illuminating
reference to Fischer v. Hayes, supra.

28 Hayes v. Fischer, 102 U. S. 121 (1880).
29 See In re Nevitt, 117 Fed. 448 (8th Cir. 1902).
3<> Hendryx v. Fitzpatrick, 19 Fed. 810 (C. C. D. Mass. 1884).
si Worden v. Searls, 121 U. S. 14 (1887).
32 In re Debs, 158 U. S. 564 (1895).
33 See Simpson, 50 Years of American Equity, 50 Harv. L. Rev. 171, 225 (1936).
34 Matter of Christensen Engineering Co., 194 U. S. 458 (1904).
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It was not until 1911 that the Supreme Court sharply differentiated
between civil and criminal contempt. In that year the Supreme Court
decided the landmark case of Gompers v. Bucks Stove & Range Co.,35
which settled the point in the law of contempt (until qualified by the
first United Mine Workers case36 in 1947) that civil and criminal con

tempts are to be clearly distinguished with respect to both procedure
and punishment. In the Gompers case, there had been disobedience of
a court injunction restraining the defendants from continuing certain
labor union activities injurious to the business relations of the plaintiff,
a private company. The company asked for such remedial relief as the
nature of its case might require.37 Instead of granting remedial relief
to the company, as requested, the trial court ordered the defendants

unconditionally imprisoned for their contempt. The Supreme Court
held that the nature of the punishment inflicted determined in this case,
the question whether the contempt was civil or criminal. Since the

plaintiff company which had brought the action took nothing by the

punishment inflicted for the contempt, the Supreme Court considered
it apparent that the trial court had treated the contempt as being crimi
nal in character. The Supreme Court held that it was error to inflict

punishment appropriate only to criminal contempts, in a proceeding
instituted in equity by a private complainant seeking remedial relief.38
The Government thereupon brought a criminal contempt proceeding,
in the name of the United States, seeking to have Gompers et al. punished
for the same acts as were involved in the civil proceeding. The criminal

contempt proceeding was held barred by the tolling of the criminal

statute of limitations.39
From the time of the Gompers decision in 1911 to the McLean de

cision in 1938, no issue was raised in the federal courts as to disobedience
of court orders issued in aid of the Executive, discharging governmental
functions, being other than criminal contempt. The cases in point during
this period uniformly proceeded on the premise that such disobedience

is criminal contempt.40
35 221 TJ. S. 418 (1911).
36 330 U. S. 2S8 (1947).
37 221 TJ. S. 418, 449 (1911).
38 Id. at 4S1-4S2.
39 Gompers v. United States, 233 U. S. 604 (1914).
40 FTC v. Pacific States Paper Trade Ass'n., 88 F. 2d 1009 (9th Cir. 1937) ; FTC v.

Hoboken White Lead & Color Works, Inc., 67 F. 2d SSI (2d Cir. 1933); Donato v.

United States, 48 F. 2d 142 (3d Cir. 1931) ; Ex parte Grossman, 267 U. S. 87 (1925) ;
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V

The McCrone Case�Inception of the Confusion

Hence, it is astonishing to find, against this decisional background,
the Supreme Court in 1939 for the first time contrarily holding such

contempt to be civil in McCrone v. United States}1 In the McCrone

case, the court disposed of the question in short order, without careful
consideration of (indeed, by misconstruing) authority. The McCrone
case involved disobedience of an order of a district court, issued pursuant
to statutory authority, to aid the Bureau of Internal Revenue in com

pelling the defendant to testify before one of its special agents. The
district court found defendant to be in contempt, and ordered him
committed until he purged the contempt by testifying. The Supreme
Court held the contempt proceedings to be civil in nature, and governed
by the procedure in civil causes.

The decision of the Supreme Court in the case rests on the following
proposition stated by the Court:

While particular acts do not always readily lend themselves to classification
as civil or criminal contempts, a contempt is considered civil when the punish
ment is wholly remedial, serves only the purposes of the complainant, and is
not intended as a deterrant to offenses against the public. . . . Authority of the
court was sought to buttress the procedure for collection of taxes and not in
"vindication of the public justice", as in criminal cases.42

This statement entirely misses the point made in the McLean case,
supra, which was that the Government, in its sovereign capacity, has
no standing in court to make use of the remedial civil contempt process
which was designed to safeguard the rights and interests only of private
parties.
The authorities cited by the Supreme Court in the McCrone case do

not support the proposition advanced in the case that the Government
can bring civil contempt. Of the nine cases cited, eight involved suits
between private parties.43 The ninth case cited, the only one which did

Michaelson v. United States, 266 U. S. 42 (1924) ; McFarland v. United States, 29S Fed.

648 (7th Cir. 1923) ; McGovern v. United States, 280 Fed. 73 (7th Cir. 1922), cert, denied,
259 U. S. 580 (1922). See FTC v. A. McLean & Son, 94 F. 2d 802, 803 (7th Cir. 1938),
where the court states that the question whether an administrative agency may bring
civil contempt proceedings had not previously been raised nor settled in the federal courts.

41 307 U. S. 61 (1939).
42 Id. at 64.
43 Fox v. Capital Co., 299 U. S. 105 (1936); Lamb v. Cramer, 285 U. S. 217 (1932);

Oriel v. Russell, 278 U. S. 358 (1929); Union Tool Co. v. Wilson, 259 U. S. 107 (1922);
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involve the United States as party plaintiff, Ex parte Grossman44 is
direct authority to the contrary of the proposition decided in the McCrone
case.

In Ex parte Grossman the United States had obtained an injunction
in a district court to abate a public nuisance (the petitioner's illicit
traffic in liquors on certain premises). The petitioner disobeyed the

injunction. He was found guilty of criminal contempt and sentenced
to fine and imprisonment. No question was raised as to the character

of the contempt being other than criminal. The President issued a par
don commuting the sentence to the fine. The President's power to pardon
contempts was challenged. The petitioner thereupon sought a writ of
habeas corpus to obtain his release. The Supreme Court held the con

tempt to be criminal, and subject to the pardoning power of the Presi
dent.45
It is to be recalled that disobedience by a witness of an order of a

court to testify at a trial, or even before a grand jury, is regarded as

criminal contempt, but may be purged by subsequent obedience to the
order. Hence, the fact that the defendant in the McCrone case could

purge his contempt by testifying is not necessarily decisive of the ques
tion whether his disobedience was civil or criminal contempt.
The Supreme Court in the McCrone case quoted an excerpt from

the famous case of Interstate Commerce Commission v. Brimson,46
indicating that the Court in the Brimson case had declared that an action

by a governmental agency such as was involved in that case is a direct
civil proceeding.47 Actually, the Court in the Brimson case decided
that an application by an executive agency to the courts for issu
ance of a court subpoena to implement the agency's own order is a case

or controversy to which the judicial power of the United States extends.
The Brimson case did not consider the nature of the ensuing contempt

proceeding in case of disobedience of such a court order. The Brimson
case simply determined that Congress could lawfully provide for invoca
tion of court aid by the Commission, as an administrative body, repre-
In re Merchants' Stock and Grain Co., 223 U. S. 639 (1912) ; Gompers v. Bucks Stove
and Range Co., 221 U. S 418 (1911) ; Matter of Christensen Engineering Co., 194 U. S.
4S8 (1904); Bessette v. W. B. Conkey Co., 194 TJ. S. 324 (1904). All involved private
controversies.

44 267 U. S. 87 (1924).
45 Ibid.
46 154 U. S. 447 (1894).
47 307 U. S. 61, 63-64 (1939).
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senting the whole country, to assist in compelling by all lawful methods
obedience to its requests. It did not decide what the character of the

proceeding would be when it became necessary to inflict punishment
"in order to compel the performance of a legal duty imposed by the
United States."48
In the very same paragraph of the Brimson opinion quoted by the

Court in the McCrone case to bolster its opinion, the Supreme Court

pointed out that Congress could make the refusal of a witness to testify
before the Commission an offense against the United States, punishable
by a fine or imprisonment. Since Congress could readily have made
refusal to testify before the Commission a penal offense, is the character
of the refusal to testify changed merely because the contempt power
of the court is invoked, rather than the punitive force of a statute, to
enforce the obligation to testify?
In short, the McCrone decision has neither reasoning nor authority

to support it. On the other hand, the McLean decision recommends
itself as eliminating confusion in cases wherein the Government, in its

sovereign capacity, is the complainant, and, especially, as preserving
the essential distinction between civil and criminal contempt. It is sub
mitted that the real distinction between the two types of contempt, having
regard for the difference between civil and criminal proceedings, is as

follows. Proceedings for civil contempt are remedial and may be coercive

(their criminality being waived). They are instituted only in the interest
of private parties, whose personal rights and remedies they protect and
enforce. Proceedings for criminal contempt are punitive and may be
coercive. They are instituted in the interest of the Government, the

court, and the people, whose public rights they protect and enforce. This
is the proper, historically-grounded differentiation that should be drawn
between civil and criminal contempt.

VI

Inconsistent Decisions Since the McCrone Case

Since the McCrone case, the decisions in the federal courts as to

whether the Government may bring civil or criminal proceedings to

punish disobedience of court orders issued to aid it in its executive func
tions have gone three ways.

48 154 U. S. 447, 485 (1894). The Brimson case is the precedent case which established
the proposition that the Congress may lawfully impose the duty on the constitutional
courts of loaning their contempt power as a sanction to enforce administrative process
and orders.
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A few of these cases have held such contempts to be criminal.49 A

large number (mostly NLRB cases) have held such contempts to be
civil.50 Three cases have commingled civil and criminal contempt in the
same proceeding.51 It is to be noted from these cases, which are cited

below, that while the National Labor Relations Board consistently
brought civil contempt proceedings, the Wages and Hour Division of the

Department of Labor until 1948, and the Food and Drug Administration,
brought criminal contempt proceedings in analogous situations. After

1947, probably influenced by the first United Mine Workers case52 and
Penfield v. SEC,53 the Wages and Hours Administration switched from

bringing criminal contempt to civil contempt proceedings.

VII

The Public Character of the Agency Proceedings "Vindicated"

It is to be observed that neither the National Labor Relations Board,
nor the Wages and Hours Administration, obtains remedial relief for

49 United States v. Dean Rubber Mfg. Co., 72 F. Supp. 819 (W. D. Mo. 1947) ; United
States v. P. & W. Coat Co., 52 F. Supp. 792 (E. D. N. Y. 1943) ; United States v. Johnson,
52 F. Supp. 382 (W. D. N. Y. 1943); Davis v. SEC, 109 F. 2d 6 (7th Cir. 1940), cert.
denied, 309 U. S. 687.

50 Penfield Co. v. SEC, 330 U. S. 585 (1947) ; Walling v. Matson, 79 F. Supp. 220

(W. D. Pa. 1948) ; Jacksonville Paper Co. v. McComb, 336 U. S. 176 (1948) ; N. L. R. B.
v. Standard Trouser Co., 162 F. 2d 1012 (4th Cir. 1947) ; Kansas City Power and Light
Co. v. N. L. R. B., 137 F. 2d 77 (8th Cir. 1943) ; Parker v. United States, 126 F. 2d 370

(1st Cir. 1942), cert, denied, 320 U. S. 737 (1943) ; N. L. R. B. v. Reed and Prince Mfg.
Co., 130 F. 2d 765 (1st Cir. 1942) ; Edwards v. United States, 123 F. 2d 465 (9th Cir.

1941) ; N. L. R. B. v. Carlisle Lumber Co., 108 F. 2d 188 (9th Cir. 1939) ; N. L. R. B..
v. Hopwood Retinning Co., 104 F.2d 302 (2d Cir. 1939).
In addition, there are a host of N. L. R. B. cases in which the character of the contempt

action is not specified but which are manifestly civil contempt proceedings. See, N. L. R. B.
v. Weirton Steel Co., 146 F. 2d 144 (3d Cir. 1944) ; Edward G. Budd Mfg. Co. v. N. L. R. B.,
142 F. 2d 922 (3d Cir. 1944) ; N. L. R. B. v. New York Merchandise Co., 134 F. 2d 949

(2d Cir. 1943); N. L: R. B. v. Remington Rand Inc., 130 F. 2d 919 (2d Cir. 1942); N.
L. R. B. v. Killoren, 122 F. 2d 609 (8th Cir. 1941) ; N. L. R. B. v. American Potash &

Chemical Corp., 113 F. 2d 232 (9th Cir. 1940); N. L. R. B. v. Greyhound Bus Co.,
106 F. 2d 867 (9th Cir. 1939).
51 United States v. United Mine Workers, 330 U. S. 258 (1947)�referred to herein

as the first United Mine Workers case, and United States v. United Mine Workers, 177

F. 2d 29 (D. C. Cir. 1949), cert, denied, 338 U. S. 871 (1949)�referred to herein as the

second United Mine Workers case) ; United States v. Aberbach, 165 F. 2d 713 (2d Cir. 1948) .

52 330 U. S. 258 (1947).
63 330 U. S. 585 (1947). This case was decided shortly after the first United Mine

Workers case, supra, and relies on it.
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itself in the contempt proceedings it brings. The individuals who benefit

personally from the court sanctions these agencies invoke are third

party beneficiaries of the proceedings brought by the agencies in the

public behalf.
The National Labor Relations Board cases have repeatedly empha

sized the public character of the contempt proceedings brought by the
Board and the fact that only the Board (not the individuals whose

private interests are affected) may invoke court aid. In May Stores v.

NLRB, the Supreme Court observed that while contempt proceedings
for violation of an injunction following a National Labor Relations Board
determination are important to employer and employee, they may be
instituted "only by the Board and in the public interest."54
In the face of this and other expressions55 of the public character of

the functioning of administrative agencies, distinguishing the non-pecu
niary object of the agency's invocation of court aid from the redress it

may incidentally afford to private parties, how can it be contended
that court proceedings to enforce executive agency process are not

exclusively public matters?

VIII

The Two United Mine Workers Cases and the Penfield Case�

Confusion Thrice Confounded

The two United Mine Workers cases, supra, and the Penfield case,

supra, reveal the utter confusion into which the contempt of court con
cept has been plunged by the Supreme Court's enunciation in the
McCrone case of the doctrine that the Government may bring civil

contempt to safeguard and vindicate the public interest in the com

petent administration of the laws by the Executive. Moreover, the first

United Mine Workers case has particularly confounded the law of con

tempt by establishing the principle that the Government may bring
hybrid civil-criminal contempt proceedings in case of disobedience of

a court order issued in aid of the Government.
The United Mine Workers cases arose out of clashes that John L.

Lewis had in 1946-7 and 1948-9 with the Government over work stop
pages in the coal mines. In the first of these cases the facts, briefly,
were: The Government took over, under authority of the War Labor

54 326 U. S. 376, 388 (194S).
55 Agwilines, Inc. v. N. L. R. B.. 87 F. 2d 146 (5th Cir. 1936) ; Phelps Dodge Corp. v.

N. L. R. B., 313 U. S. 177 (1941).
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Disputes Act,56 the temporary operation of most of the nation's bitumi
nous coal mines because of the inability of the mine owner-operators
and the mine workers union to agree on a work contract. Under regu
lations issued to govern the operations during the period of Govern
ment control, the mine owners continued to be entitled to all profits and
to be subject to all liabilities, as theretofore, connected with the mine

operations.
After its seizure of the mines the Government negotiated an agree

ment with the union with respect to the terms and conditions of em

ployment for the period of Government possession. This agreement
carried forward the terms and conditions of prior wage agreements,
except as amended and supplemented by the new agreement. After
some months of governmental operation, the union attempted to re

negotiate its work agreement. A controversy arose between the Govern
ment and the union as to whether a provision in the prior work contract

which entitled the union unilaterally to end its work agreement with
the employers had been carried over into the new agreement with the
Government. The Government brought suit in the District Court for
the District of Columbia to obtain a judicial determination of the ques
tion. The court issued an ex parte temporary order restraining the union
and Lewis from continuing in effect a notice of termination of agreement
which the union had given.
Contending that the order was utterly void as a prohibited injunction

in a labor dispute, the union and Lewis did not comply with it. Because
of the miners' "no contract, no work" policy, this notice of termination
led to a general work stoppage in the mines. Contempt proceedings en

sued. They were brought, not as independent proceedings, but as pro
ceedings supplementary to the original cause. Their character was un

specified, although the rules of criminal procedure then required that

proceedings to punish as for criminal contempt acts committed outside
the presence of the court, describe the criminal contempt as such. The
court entered judgment unconditionally fining defendant Lewis $10,000,
and the defendant union $3,500,000 for contempt, without specifying
the character of the contempt and without making any findings as to

the amount of civil damages the Government had sustained. On the
same day, the court issued a preliminary injunction continuing in force
the terms of the temporary restraining order. The Supreme Court
thereafter granted certiorari.57

56 57 Stat. 163 (1943), 50 U. S. C. �� 1501-1511 (1946).
57 329 U. S. 708 (1946).
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In its decision, the Supreme Court split three ways on the matter of

contempt (apart from its disagreement as to whether the district court
had authority to issue the restraining order from which the contempt
proceedings flowed). The sharply divergent views expressed in their

opinions by the members of the Court relative to the contempt show
how much confusion there has been injected into the law of contempt
by the Government's appearance as civil complainant, especially in
mixed civil-criminal contempt proceedings.
The majority opinion, written by Mr. Chief Justice Vinson, held that

the merging of civil and criminal contempt in a single proceeding
brought by the Government was proper, in the absence of a showing of
substantial prejudice, notwithstanding that the criminal contempt had
not been charged as such, as required by the Federal Rules of Criminal
Procedure. In its decision the Court approved the absolute imposition
of a $10,000 fine on Lewis, but modified the district court's judgment
in this respect by specifying that this fine was being levied wholly for
criminal contempt. The Court also modified the district court's judg
ment with regard to the defendant union, by assessing against the union
an unconditional fine of $700,000 specifically for criminal contempt, and
a coercive conditional fine of $2,800,000, specifically for civil contempt.
The majority opinion held that:

In imposing a fine for criminal contempt, the judge may properly take into
consideration the willful and deliberate defiance of the court's order, the serious
ness of the consequences of the contumacious behavior, the necessity of effec

tively terminating the defendant's defiance as required by the public interest,
and the importance of deterring such acts in the future.58

Quite evidently, the majority here commingled: (1) the public interest
in the object for which the Government came into court; (2) the ele
ment of coercion ordinarily reserved, on principle, for civil contempt
punishment; and (3) the public interest in punishing the disregard, as

such, of the authority of the court. It may fairly be asked, if all these
elements entered into the calculation of the criminal contempt punish
ment, what remained in the way of injury to the public interest to be
redressed by the civil contempt punishment?
Nevertheless, the majority opinion also upheld the right of the Gov

ernment to bring civil contempt proceedings, declaring:
We will not reduce the practical value of the relief granted by limiting the

'United States, when the orders have been disobeyed, to a proceeding in criminal

58 330 U. S. 2S8, 303 (1947).
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contempt, and by denying to the Government the civil remedies enjoyed by
other litigants, including the opportunity to demonstrate that disobedience has
occasioned loss.59

But here the Government was benefited by having the element of
coercion included in the computation of the fine for criminal contempt,
the proceeds of which accrued to the United States Treasury. Such a

benefit is not a remedy enjoyed by ordinary civil litigants. As for the

opportunity to demonstrate that the disobedience had occasioned loss,
the civil contempt fine levied on the union bore no reasonable relation
to any loss sustained by the Government, narrowly regarded (as the or

dinary civil litigant would be) in its role in the case as "employer"
complainant.
As a matter of fact, the Government stood to suffer no pecuniary loss

in that capacity through the disobedience to the restraining order. Under
the regulations (on the validity of which the majority of the Court

specifically declined to express any opinion)60 governing the operation
of the mines during the period of governmental control, any loss of
business profits was to fall on the mine owners.

Other losses to the Government, such as the asserted loss of revenue,
discommodation of the public, interference with the general business ac

tivity, etc., were such as would flow from any major strike, regardless
of who the employer was. Can it be seriously contended that the Gov
ernment would have standing to bring a suit to enjoin any major indus
trial strike on these indirect pecuniary grounds (as differentiated from
its non-pecuniary interest as the sovereign representative of the general
public) and receive compensation for such speculative losses?

Clearly, the majority of the Court entirely failed to distinguish be
tween the Government's status in the case as "employer" complainant,
its non-pecuniary sovereign interest therein (on the principle of the Debs

case, supra) to promote the general public welfare, and its sovereign
appearance as criminal contempt complainant seeking to vindicate the
court's authority. This failure is noted in part by Mr. Justice Rutledge
in his dissenting opinion.61 None of the members of the Court directly
considered how the Government's non-pecuniary sovereign interest in
the case, as distinguished from its quasi-private interest as "employer"
complainant, affected its standing to obtain civil redress in the contempt

59 Id. at 302.
60 Id. at 288.
61 Id. at 380-381. See n. 58 at 381.
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proceedings. This non-pecuniary sovereign interest of the Government

goes to the essence of the question which is the subject of this note.

In the argument on appeal before the Supreme Court, defendants'
counsel pointed out without controversion that at the time of the strike
there was on hand approximately a 37 day supply of coal. Thus, there
could not have been any extensive pecuniary loss because of shortage
of coal until the lapse of approximately 37 days from the commence

ment of the strike. The strike commenced November 20th. The district
court entered judgment of contempt on December 4th. On December
7th Lewis directed the miners to return to work until the following
March 31st. The Supreme Court handed down its decision in the case

on March 6th. Hence, not only when the district court, but also when
the Supreme Court assessed contempt fines against the defendants, there
had yet been no major pecuniary loss flowing from the work stoppage.
As pointed out by Mr. Justice Rutledge in his dissenting opinion, the
district court made no findings as to the amount of damages the Gov
ernment had sustained, or in what capacity it had sustained them. Thus,
the Supreme Court had no basis, except its "own speculative imagina
tion"62 by which to judge whether the fines were excessive.
Even on the basis of its "own speculative imagination", the Supreme

Court limited the criminal contempt fine against the defendant union to

$700,000, which, apparently, was in part designed effectively to term-

minate its "defiance as required by the public interest."63 By what yard
stick, then, did the Court arrive at its $2,800,000 figure for the civil
contempt fine it levied against the union with a view to accomplishing
this same coercive purpose?
With respect to civil contempt punishment, the majority opinion dis

tinguished between compensatory and coercive^fines, stating:
Where compensation is intended, a fine is imposed, payable to complain

ant . . . based upon evidence of complainant's actual loss. . . . But where the
purpose is to make the defendant comply, the court's discretion is otherwise
exercised. It must then consider the character and magnitude of the harm
threatened by continued contumacy, and the probable effectiveness of any sug

gested sanction in bringing about the result desired.64

By this latter standard, if the union treasury had held 10 million dol

lars, a conditional fine of about 5 million or so might, in the court's

62 Id. at 379, 380.
63 Id. at 303.
64 Id. at 304.
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broad "discretion", properly have been levied, regardless of whether
the Government, as civil complainant, had shown any pecuniary loss.
While effectiveness as a coercive sanction may be a valid criterion

where punishment in the shape of conditional imprisonment is imposed
for civil contempt, it compounds confusion where, as here, the civil con

tempt punishment is in the form of a coercive fine. Thus, the civil com
plainant, to whose benefit the civil contempt fine inures if the contempt
is not purged within the time allowed, may stand to gain many times
his actual loss. By this standard, if the contemner has already rendered
himself unable to comply with the order, the civil contempt fine that

may be imposed is limited to compensation for the loss actually sus

tained and proved by the civil complainant. But, according to the ma

jority opinion, if it is still possible to coerce the contemner into doing
the act ordered done, the extent of his recalcitrance weighed against
the size of his pocketbook is the measure of the conditional contempt
fine that may be levied�without regard to the extent of the loss to

the complainant caused by the disobedience.

So, the truly speculative nature of the contempt fines levied in first
United Mine Workers case stands clearly revealed. How meaningless
it is, then, for the Court to insist on preserving to the Government "the

opportunity to demonstrate that disobedience has occasioned loss"65 in

contempt proceedings where the Government's interest is wholly public
and non-pecuniary, or where the coercive punishment imposed bears no

relation to any loss sustained.
Mr. Justice Black and Mr. Justice Douglas, in a separate joint

opinion, took the view that the entire punishment imposed for the con

tempt should have been in the shape of conditional fines for civil con

tempt. By their view, the courts,
. . . should never exercise more than "the least possible power adequate to the
end proposed."

. . . here the great and legitimate "end proposed" was affirmative action by
the defendants to prevent interruption of coal production pending final adjudi
cation of the controversy.66

They considered that "a conditional civil sanction would bring about
at least as prompt and unequivocal obedience to the court's order as

65 Id. at 302.
66 330 U. S. 258, 328-335 (1947), citing Anderson v. Dunn, 6 Wheat. 204, 231 (U. S.

1821) and In re Michael, 326 TJ. S. 224, 227 (1945).
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would criminal punishment for past disobedience", and would also
achieve "a vindication of the district court's authority against a con

tinuing defiance."67
It is to be noted that here Mr. Justice Black and Mr. Justice Douglas,

like the majority, crossed the conventional line dividing civil and crimi
nal contempt. But while the majority held that criminal contempt pun
ishment could be applied to serve the civil contempt object of coercing
the defendants into future compliance with the court's order, Mr. Jus
tice Black and Mr. Justice Douglas held, conversely, that the civil con

tempt fine could be made incidentally to serve the criminal contempt
object of vindicating the authority of the court in relation to past dis
obedience.
Mr. Justice Rutledge in his dissenting opinion, while agreeing with

Mr. Justice Murphy that the district court's restraining order was utterly
void because issued in contravention of the Norris-LaGuardia Act, as

continued in effect by the War Labor Disputes Act,68 nevertheless de
livered a magnificent dictum which is a veritable tour de force of the
law of contempt. By his view, the "hashing" together in "a single
criminal-civil hodgepodge" of the civil and criminal contempt proceed
ings made it impossible for the Supreme Court to apply "any standard
of measurement on review" to the penalties imposed. He stated that

mixing civil remedies and criminal punishments in one lumped form of
relief resulted in indistinguishably compounding them, thus putting them
both within unlimited judicial discretion.69
He contended that not only must the punishments be kept separate

and distinct,70 but also the distinction between civil and criminal con

tempt must be preserved throughout the proceeding so that the defend
ants would always know their substantial rights and constitutional privi
leges. He pointed out that prior decisions had fixed different standards
for criminal and civil contempt and that the two were neither identical
nor congealable.
He noted that the district court had imposed unconditional single

lump sum fines, with no allocation of specific portions for civil damages,
civil coercion, or criminal punishment. Thus, the Supreme Court could

only speculate upon what portion of each fine may have been laid to

67 Id. at 333.
68 Id. at 335-342, 342-385.
69 Id. at 363-365.
� Id. at 370,371.
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compensate for damages, what for punishment and what, if any, for
civil coercion. He observed that the district court had made no find

ings whatever concerning the amount of civil damages sustained, even

if it could be assumed there was evidence to sustain such findings. And
on the record none of the fine was made contingent, affording an oppor
tunity for compurgation, as is required for civil penalties. Hence, he

declared, it was utterly impossible for the Supreme Court to perform
its function of review in the manner heretofore required. He expressed
the view that the coercive element, to compel the defendant to termi
nate his defiance, had no place in criminal contempt punishment, as it
was thoroughly settled that in contempt criminal punishment is to be
laid only for past conduct.
Mr. Justice Rutledge recognized the fact that the Government was

appearing in the case "both as 'employer' seeking remedial relief and
in sovereign capacity seeking to vindicate the Court's authority by crimi
nal penalty."71 However, he did not consider how the Government's non-

pecuniary interest in preserving the public welfare (under the Debs

principle) affected the contempt punishment imposed by the Court.
These sharply divergent views expressed by the members of the

Supreme Court in the first United Mine Workers case clearly highlight
the great confusion existing in contempt proceedings when the Govern
ment appears as civil complainant in sovereign capacity.
A short time later the Penfield case, supra, further compounded the

confusion in the law of contempt. In the Penfield case, the Supreme
Court reversed the district court for levying only a punitive fine (as for
criminal contempt) where the Government sought a coercive sanction

(as in civil contempt). Apparently, the principle of the case is that
while it is all right to mix a punitive fine with a civil sanction in a single
contempt proceeding, as in the first United Mine Workers case, it is not

all right for the court to use its discretion and give the Government

only its punitive relief, without joining to it the civil relief sought by
the Government.
In the Penfield case, the district court had issued an order pursuant

to statutory direction, to enforce a subpoena duces tecum of the Securi
ties and Exchange Commission in connection with an investigation. The
court order was disobeyed. The Commission brought contempt pro
ceedings, seeking to have the court impose a coercive sanction designed
to compel the production of the desired documents.

71 Id. at 380-381.
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Counsel for the Commission maintained at the hearing that the pro
ceeding was exclusively civil.72 The district court inquired of Commis
sion counsel whether it were not so that the Commission operates in
the public interest.73 The court thereupon levied an unconditional $50
fine, apparently choosing to inflict punishment not subject to compurga
tion, as for criminal contempt, rather than the coercive relief sought by
the Commission.

On appeal, the circuit court reversed, holding that the district court
had erred in imposing an unconditional fine where the Commission had

brought the proceeding with a view to obtaining the aid of a coercive

judicial sanction. The case was ordered remanded, with a direction that
the contemner be imprisoned until he produced the desired documents.7*
The Supreme Court affirmed the decision of the circuit court. Mr.

Justice Douglas, speaking for the majority, held that the proceeding was

one for civil contempt. He stated that it was not a case "in which the
United States was a party and in which it was seeking to vindicate the

public interest." The Gompers decision was cited as authority.75
It is submitted that this statement is in error. The United States was

a party, through the agency of the Securities and Exchange Commis
sion. Even if (disregarding the authority of the first United Mine Work
ers case) this proceeding brought by the Commission to obtain the
coercive sanction of the court's contempt power could not be treated as

one in which the public interest in upholding the authority of the court

might be vindicated, it was certainly undertaken to uphold the public
interest in the activities of an agency of the Government.
The Court in the Penfield case improperly relied on the Gompers de

cision. As already pointed out, the Gompers case involved a dispute
between two private parties. Hence, it is not authority for the quoted
statement in the Penfield case, unless "public interest" is read narrowly
to mean only the public interest in upholding the authority of the courts.

The majority of the Court in the Penfield case relied on the McCrone
decision which, it is again submitted, is wrong in reasoning and wrong
on authority. None of the other authorities (except the first United
Mine Workers case, which, itself, relied on the McCrone decision) cited

by the majority in the Penfield case supports the proposition that an

agency of the Government can bring civil contempt proceedings.
T2 330 U. S. 585, 595, n. 2 (1947).
73 Id. at 602, n. 19.

157 F. 2d 65 (9th Cir. 1946).
75 330 U. S. 585, 590 (1947).
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Mr. Justice Rutledge, in his concurring opinion76 in the Penfield case,
found difficulty in reconciling the majority opinion in the case with the
Court's holding in the first United Mine Workers case, where it had
held that criminal sanctions may be imposed in a contempt proceeding
brought by the Government to achieve a coercive object. Nevertheless,
relying on the authority of the Gompers doctrine and the cases follow

ing it (and disregarding the qualifications of that doctrine by the first
United Mine Workers case), he agreed that the contempt proceeding in
the Penfield case was exclusively civil in character. But he did not con
sider the effect upon the case of the "civil" complainant being the Gov
ernment appearing in its sovereign capacity to effectuate the public in
terest. Yet, he did note that one of the factors the Court in the Gompers
case had stressed, that should be considered in determining whether a

contempt proceeding is civil or criminal, is "the private or public charac
ter of the complainant."77
Mr. Justice Frankfurter, with whom Mr. Justice Jackson joined, dis

sented. He considered that contempt proceedings, being sui generis,
should not be circumscribed by procedural formalities. He upheld the
right of the district court to impose a fine for criminal contempt in a

proceeding styled for civil contempt, relying on the authority of the first
United Mine Workers case, in so far as it qualified the Gompers hold

ing.78
So, again in the Penfield case, the Supreme Court demonstrated its

basic lack of internal agreement as to the scope of contempt proceed
ings flowing from disobedience to a court order issued in aid of the
Government. The Penfield decision renders questionable how far the
first United Mine Workers decision qualifies the Gompers doctrine.
Once more, in the Penfield case, the Court failed to consider the essen

tial question which, it is again submitted, is determinative of the matter,
viz., by what process of transmutation can the public interest in the
Executive's competent administration of the laws be converted into a

private interest and fitted into the civil contempt process, which, as the
circuit court in the McLean case, supra, pointed out, was developed "to

safeguard the rights and interests" of "private parties."79
The confusion injected into the law of contempt by the McCrone case

78 Id. at S9S-603.
77 Id. at S96, n. 5.
78 Id. at 603-609.
79 94 F. 2d 802, 804 (7th Cir. 1938).
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and confounded by the first United Mine Workers and Penfield cases

is most recently illustrated by the decision of the Supreme Court in
the second United Mine Workers case, supra. This second United Mine
Workers case arose in a factual setting entirely different from the first
United Mine Workers case. It conclusively demonstrates that there

really is no need for the Government to bring a hybrid contempt pro
ceeding to achieve the "end proposed"80 of compelling defendants to do
acts required in the public interest.

In the second United Mine Workers case, the Government appeared
entirely in a public, non-pecuniary capacity. Following the settlement
of the first United Mine Workers case, the bituminous coal mine owner-

operators entered into a national wage agreement (for 1947), which pro
vided for the establishment of a welfare and retirement fund for the
mine workers. The Government thereupon returned the mines to pri
vate operation. A dispute arose over the administration of the welfare
and pension fund. John L. Lewis dispatched a notice to the mine work
ers apprising them of the facts of the dispute. Within a few days after

receipt of this notice (which contained no instructions as to stopping
work), the bituminous coal mine workers concertedly quit work.81
Acting under the National Emergency provisions of the then newly-

enacted Labor-Management Relations Act of 1947 (Taft-Hartley Act),82
the President, after receiving the required report of the facts, directed
institution by the Attorney-General of an action, entirely in the public
interest, for an injunction to restrain continuance of the work stoppage.
The District Court for the District of Columbia issued a temporary

restraining order. Defendants Lewis and the United Mine Workers
Union contended that no strike had been called, that the work stoppage
represented the individual acts of the mine workers, and that the court

could not legally order the defendants to direct the miners into involun

tary servitude. Later, the Government petitioned to have Lewis and
the mine workers union punished specifically as for both civil and
criminal contempt on account of their failure to comply with the court

order. Before the trial date, the pension dispute was settled. Lewis

dispatched notices to all union officials and suggested that the miners

8� United States v. United Mine Workers, 330 U. S. 258, 332 (1947).
81 Joint Appendix on Appeal, at 1-156, United Mine Workers v. United States, 177

F. 2d 29 (D. C. Cir. 1949).
82 61 Stat. 155 (1947), 29 U. S. C. � 176 (Supp. 1950).
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end their voluntary cessation of work. The miners thereupon returned
to work.83
Nevertheless, Lewis and the mine workers union were tried for both

civil and criminal contempt. The court made findings that the work stop
page had been a strike on the part of the union and that the strike had
caused "irreparable injury to the United States and to the industry and

economy of the United States".84 But the court did not specify the ex

tent of such injury. The court concluded that defendants Lewis and
the union had willfully disobeyed the terms of the temporary restrain

ing order and found them guilty of both criminal and civil contempt.
Thereupon the court imposed a fine of $20,000 against defendant Lewis
and a fine of $1,400,000 against the defendant union, both specifically
for criminal contempt.85
The district court's findings furnished no basis from which it may

be discerned what elements the court considered in fixing these criminal

contempt fines. By arithmetical calculation, it appears that the district
court merely doubled the fines levied for criminal contempt by the

Supreme Court in the first United Mine Workers case, supra. Since it
doubled the prior criminal contempt fines it may be presumed that the
district court took the same elements into consideration in the second
United Mine Workers case.

This inference is borne out by the district court's comments in dis

missing the companion civil contempt proceeding. At the hearing on the
Government's motion for discontinuance of the civil contempt proceed
ing, the court remarked that it recognized that the Government had
been fully recompensed by the criminal contempt fines. In approving
the discontinuance, the court stated in substance that a civil contempt
proceeding is brought for two purposes�first, to prevent a recurrence

of the contempt; second, to furnish compensation (in a case of this na

ture) to the employer. But the plaintiff here was the United States.
The only purpose under the circumstances that a fine for civil contempt
would have served would have been to transfer money from the defend
ant union to the United States Treasury, and the Treasury already
had the benefit of the fines imposed in the criminal contempt pro
ceeding.86

83 Joint Appendix, op. cit. supra note 81, at 1-156.
84 Id. at 150.
85 Id. at 152, 153.
86 Id. at 442-444.
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Obviously, the district court regarded the criminal contempt fines as

fully redressing the entire injury sustained by the Government. The
court apparently did not recognize the public interest in the object for
which the Government came into court as being distinct from the public
interest in upholding the authority of the court. It is to be noted that
it was the former which gave the Government standing to intervene,
and obtain temporary equitable relief under the Taft-Hartley Act pro
visions, in what would otherwise have been a private labor dispute be
tween the mine operators and the United Mine Workers Union.

Thus, the second United Mine Workers case, like the first, clearly
shows that where the Government appears in court in sovereign capacity,
seeking to carry out a non-pecuniary public interest, the court will allow
the fine levied for criminal contempt to comprehend all the elements
of public injury involved and to serve as a vehicle for achieving the
whole public object sought to be accomplished by the Government. What

need, then, it is repeated, is there for the Government to bring civil, or
hybrid dvU-crirninal, contempt proceedings?

Such action merely confuses the distinction between the conventional
civil and criminal contempt classifications. It essentially achieves nothing
more, so far as the Government is concerned, than can be achieved by
the criminal contempt proceeding alone. Finally, it leads to the assess

ment of highly speculative damages on the basis of a mere guess as to

the extent of the public injuries sustained by the Government.
As has been stated, the Government is barred from recovering specu

lative tort damages for injuries to the public interest, sustained through
violations of the criminal laws. It ought not to exact speculative "civil"
redress for like injuries sustained through disobedience to court orders,
when the punitive sanction it imposes for the disobedience can be made
to serve adequately as the "least possible power" to accomplish the
entire "end proposed."87

IX

The "Practical Incidences" of Contempt

In his Penfield dissent, supra, Mr. Justice Frankfurter stated that it

was his and Mr. Justice Jackson's understanding that the true sig
nificance of the first United Mine Workers decision was that contempt
proceedings, being sui generis, "should be treated as such in their prac
tical incidence."88 Mr. Justice Frankfurter made this statement in the

87 United States v. United Mine Workers, 330 U. S. 258, 332 (1947).
88 330 U. S. 585, 609 (1947).
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Penfield case to support his view that the district court should have
been allowed to impose a punitive fine, as for criminal contempt, in a

proceeding brought by the Government for a coercive purpose (the pro
duction of records by the contemner).
This observation that contempt proceedings should be deemed sui

generis in so far as their "practical incidences" are concerned, has a

valid basis, though it does not justify commingling civil and criminal

contempt in the same proceeding. Mixing the two gives rise to the con

stitutional doubt alluded to in Mr. Justice Rutledge's dissent in the first
United Mine Workers case. He stated that the "admixture of civil and
criminal proceedings" in one contempt action is "altogether foreign"
to the spirit of the Constitution, since it crosses "one of the great Con
stitutional divides" separating the "zone of punishment for crime" from
that of "giving civil relief."89 Mr. Justice Rutledge considered that as

between the two types of contempt, not only procedural rights, but also
substantial rights and constitutional privileges were "so distinct and in
some instances contradictory" that manifestly they could not be inter
mingled.
These objections are not adequately met by the answer given by the

majority opinion in the first United Mine Workers case that so long as

the defendant is "accorded all the rights and privileges owing to defend
ants in criminal contempt cases", the commingling does not result in
"substantial prejudice."90
For, as Mr. Justice Rutledge pointed out, in the commingling of civil

and criminal contempt there is "prejudice ... in the most important
thing beyond knowing the nature of the proceeding in advance of trial,
namely, in the penalty itself." It is no "insubstantial deprivation" for
there to be no allocation of specific portions of the fine "as among civil
damages, civil coercion and criminal punishment." The party charged
is thus deprived of any possibility of having the scope of the fine
"measured according to law."91
It is submitted that if, on the basis of the considerations set out in

this note, the Government is held to have no standing to bring civil con
tempt and is limited to bringing criminal contempt, the procedural and
due process complications flowing from intermixing civil and criminal
contempt vanish, as does the substantial prejudice accruing to the per-

89 330 U. S. 258, 363-364 (1947).
90 Id. at 298-301.
91 Id. at 376-377, 380
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son charged by reason of his being deprived of the right to have the

scope of the fine "measured according to law."
Without confusing the distinction between civil and criminal contempt

and without the vice of lumping together criminal punishment and civil

compensation, there appears to be no reason why, as a "practical inci
dence" of the sui generis nature of contempt, coercion and punishment
may not both be considerations affecting the punishment levied in crimi
nal contempt proceedings to vindicate the public interest in the com

petent administration of justice by the courts and the proper execution
of the laws by the Executive. Sentences to imprisonment in criminal

proceedings are subject to commutation in the public interest and to

suspension on conditions of parole. Should not punishments for criminal

contempt operate, at least in part, in similar fashion?

If, at the time the contempt punishment is imposed, it still remains in
the power of the contemner to do what the public interest requires of

him, part of the fine or imprisonment can be made absolute (i.e., un
conditional), to vindicate the public interest on account of past dis

obedience, and part can be made subject to commutation (i.e., be made

conditional), provided the contemner does what is required of him,
thus announcing what will be the consequence of continued contumacy.
This can be done even though it may be that under the federal con

tempt statute, both fine and imprisonment cannot be imposed as pun
ishment for the same act of contempt.92
Thus, so long as the compound criminal contempt involved in dis

obedience to a court order issued in aid of the Government is mini

mally punished to achieve the whole object, both punitive and coercive,
sought to be accomplished, there is no prejudice occurring to the con

temner from the fact that the punishment is in part made conditional.
As a matter of fact, this operates to his benefit, as he can mitigate the

punishment by doing the act ordered done. Thus, so long as there is
no attempt made to assess speculative damages to "compensate" the
Government for what essentially are unmeasurable injuries to the public
interest caused by the disobedience of the contemner, the contemner has
no cause to complain. For, in the circumstances, this would be the ex

ercise of "the least possible power adequate to the end sought to be

achieved",93 without any confusing of the law of contempt.
If this "practical incidence" of the sui generis nature of contempt is

92 See Penfield Co. v. SEC, 330 U. S. 585, 594 (1947).
93 United States v. United Mine Workers, 330 U. S. 258, 328-335 (1947).
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accepted, then the Government will obtain the essential benefit it has

sought to obtain by bringing civil contempt or hybrid civil-criminal

contempt proceedings�coercion plus punishment in vindication of the

public injury. As has been noted, the "opportunity to demonstrate that
disobedience has occasioned loss"94 is an illusory benefit to the Govern
ment at best, inasmuch as the public injuries sustained through the
contemner's disobedience are not susceptible of measurement. In any
event, a punitive fine does, to an extent, "compensate" the Government
for its injuries.
The other concomitants of limiting the Government to bringing only

criminal contempt, e.g., the Government's having to prove its case be

yond a reasonable doubt; the contemner's having available to him the

privilege against self-incrimination in relation to the facts of the dis

obedience; the applicability of the criminal, rather than the civil, rules
of procedure, are not such makeweights as to overcome the "due process
of law" considerations that impel the conclusion that the Government
should be so limited.

X

Conclusion

In summation, it is submitted that the question which is the subject
matter of this Note should be answered: Disobedience of a court order
issued in aid of the Government (or state) appearing in court in its sov

ereign capacity is wholly a matter of criminal contempt. Civil contempt
process is exclusively a means of effectuating the rights and protecting
the interests of private parties. Vindication of the public interest in

upholding the competent administration of the laws by the Executive,
like the public interest in upholding the competent administration of

justice by the courts, is to be had by means of criminal contempt.
GILBERT ZIMMERMAN

94 Id. at 302.



294 The Georgetown Law Journal [Vol. 39: p. 263

THE LANHAM ACT AND THE RIGHT TO USE VS.
THE RIGHT TO REGISTER

TT HAS been said that the most salutary effect of the Lanham bill . . .

would lie in the abolition of the present unfortunate legalistic dis
tinction between "the right to register," and the "right to use".1 When,
after eight years of consideration, the Lanham Act finally emerged as

a full fledged law, it put federal trade-mark law upon a new footing.2
Substantive federal rights were created3 and many rights theretofore
refused statutory recognition were brought within the protective fold
of the new Act. Certainly a tremendous legislative attempt had been
made to modernize the trade-mark statutes so that they would conform
to legitimate present-day business practice.4 To determine the success

of the Act in this endeavor, to determine exactly how far the distinction
between the right to use and the right to register has been efrninated
is the burden of this paper. This determination will require an analysis
of the innovations introduced by the new law, and of their interpretation
by the courts and the agency which must administer them, the Patent

Office, since these, ultimately, will control its effectiveness.

Secondary Meaning Marks

The theory behind the recognition of a secondary meaning mark is

lucidly set forth in Merriam v. Saalfield5 where it is stated:

There is nothing abstruse or complicated about this theory, however difficult
its application may sometimes be. It contemplates that a word or phrase
originally, and in that sense primarily, incapable of exclusive appropriation
with reference to an article on the market, because geographically or otherwise

descriptive, might nevertheless have been used so long and so exclusively by

1 Hearings before Committee on Patents, Subcommittee on Trade Marks on HH. 9041,
75th Cong., 3rd Sess. 62 (1938).

2 Judge Learned Hand in S. C. Johnson & Son v. Johnson et al., 175 F. 2d 176, 178

(2d Cir. 1949).
3 Ibid.; Sex. Rep. No. 1333, 79th Cong., 2nd Sess. 5 (1946).
4 Sex. Rep. No. 1333, 79th Cong., 2nd Sess. 5 (1946).
5 198 Fed. 369 (6th Or. 1912).
6 "Here we have a secondary meaning to the descriptive term, 'Nu-Enamel'. This

establishes, entirely apart from any trade-mark act, the common law right of the Nu-

Enamel Corporation to be free from the competitive use of these words as a trade-mark
or trade name." Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U. S. 315,
335 (1938) ; Thaddeus Davids v. Davids, 233 U. S. 461 (1914) ; The American Waltham
Watch Co. v. U. S. Watch Co., 173 Mass. 85, 53 N. E. 141 (1899).

1 33 Stat. 725 (1905), 15 U. S. C. � 85 (1946).
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one producer with reference to his article that, in that trade and to that branch
of the purchasing public, the word or phrase has come to mean that the article
was his product; in other words, has come to be, to them, his trade mark.
So it was said that the word has come to have a secondary meaning, although
this phrase, "secondary meaning", seems not happily chosen, because, in the
limited field, this new meaning is primary rather than secondary; that is to say,
it is, in that field, the natural meaning.

Marks having acquired such a secondary meaning were protected
under the common law.6 This common law right had received an ex

tremely narrow recognition in the so called "ten year proviso" of the
Trade-Mark Act of 19057 which provided for the registration of such
a mark which had been in exclusive use as a trade-mark for ten years
prior to the enactment of the Act or from 1895 to 1905. The interpre
tation of the words, exclusive use in the Act of 1905 was so strict as

to preclude registration even though the use by one other than the

applicant was an infringing use,8 or an adverse intrastate use.9 The
draftsmen of the 1946 Act recognized the limitations that the word
exclusive had introduced into the 1905 Act and also recognized the
rather inequitable results that a hard and fast requirement of ten year
use had produced. They were agreed that some provision broadening
the registration of such marks should be adopted10 and were also agreed
that the test should be one of distinctiveness as a question of fact,
which had been the criterion at common law. There was, however, dis
agreement as to whether the necessary distinctiveness should follow only
after five years substantially exclusive use or whether the five year test
should merely be a yardstick which the Patent Office might accept in a

given case if it so desired.11 Under the common law our courts had
held that in some cases an even longer use of a mark such as "Win
chester"12 was not sufficient to establish a secondary meaning, whereas
in situations such as the famous Dyanshine case13 a secondary meaning
might be established overnight. The question was whether the Patent
Office should act in a merely ministerial capacity as it had done under

8 Thaddeus Davids v. Davids, 233 U. S. 461, 466 (1913) ; Mcllhenny's Son v. B. F.

Trappey & Sons, 278 Fed. 582 (D. C. Cir. 1922).
9 Ostermoor & Co., Inc. v. International Bedding Co., 18 F. 2d 156 (D. C. Cir. 1927).
10 Hearings, supra note 1, at 103.
11 "After all, marks that are distinctive by use should be registered. Whether a mark

is distinctive is a question of fact to be determined by each case, by the fact ... of
each case." Hearings, supra note 1, at 103.

12 Charles Broadway Rouss, Inc. v. Winchester Co., 300 Fed. 706 (2nd Cir. 1924).
13 Barton et al. v. The Rex-Oil Co., 2 F. 2d 402 (3rd Cir. 1924).
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the 1905 Act, providing good predictability and ease of administration,
or, whether it should act in a more difficult quasi-judicial capacity,
affording much broader and more equitable registrability. The language
actually adopted was proposed by the proponent of the latter view and
would seem to clearly embody that concept.14
The reported cases indicate that the Patent Office has accepted this

quasi-judicial function in its determination of distinctiveness and is

exercising the wide latitude of judgment entrusted to it.15 The words of
the Act provide but a very basic test and the applicant must ultimately
be guided by the decisions.
Thus far the decisions under this section of the Act indicate that in

the case of marks originally descriptive, the five year period of sub

stantially exclusive use will seldom be controlling in the absence of a
considerable amount of other evidence.16 On the other hand, it is indi
cated that where a mark comprises a term which may have distinctive
significance even though it be a surname, a geographical term or a

descriptive term, the affidavit of substantially exclusive use should be
accepted.17 While no case has yet directly held that the five year period
is considered a minimum requirement in demonstrating distinctiveness,
dicta to that effect can be found.18 The freezing of this possible yard
stick into a rigid requirement would indeed be unfortunate.
A cursory reading of section 2 (f) of the Lanham Act19 gives an im

pression of extreme broadness, and a closer reading of the entire Act
does not completely dispel that impression, especially when most readers

14 "Section 2 (f). Except as expressly excluded in paragraphs (a), (b), (c), and (d)
of this section, nothing herein shall prevent the registration of a mark used by the appli
cant which has become distinctive of the applicant's goods in commerce. The Commissioner

may accept as prima facie evidence that the mark has become distinctive, as applied to

the applicant's goods in the commerce, proof of substantially exclusive and continuous
use thereof as a mark by the applicant in commerce for the five years next preceding
the date of the filing of the application for its registration." 60 Stat. 427, 429, 15 U. S. C.

� 1052 (1946). Anheuser-Busch, Inc. v. Du Bois Brewing Co., 73 F. Supp. 338 (W. D.

Pa. 1947).
15 Derenberg, The Lanham Trade-Mark Act of 1946, Practical Effects and Experiences

After One Tear's Administration, 38 T. M. Rep. 831 (1947).
16 Ex parte Stauffer Chemical Co., 81 U. S. P. Q. 255 (Comm'r. Pats. 1949) ; Ex parte

Bianchini, Ferier, Inc., 85 U. S. P. Q. 316 (Comm'r. Pats. 1950) ; Ex parte Booth Bottling
Co., Inc., 80 U. S. P. Q. 78 (Comm'r. Pats. 1949).

17 Ex parte Stauffer Chemical Co., 81 U. S. P. Q. 255, 256 (Comm'r. Pats. 1949).
18 Ex parte Nancy Ann Storybook Dolls, Inc., 84 U. S. P. Q. 321, 323 (Comm'r. Pats.

1950).
19 60 Stat. 427, 429, 15 U. S. C. � 1052 (1946).
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are only too well aware of the aura of liberality surrounding this long
heralded legislation. "... nothing herein shall prevent the registration
of a mark used by the applicant which has become distinctive of the

applicant's goods in commerce."20 (Emphasis supplied). When this

language is considered in connection with the many new marks well

nigh created by various sections of the Act, little surprise can be en

gendered over the expressions of concern that the Patent Office would be

deluged with applications for registration of innumerable pseudo trade
marks under that section.21 Particularly is this so when reference to

the congressional hearings brings to light no specific and definite in
formation that would limit the liberality apparent in the literal sense

of the words. No less an authority than Miss Robert had reasoned
that packages and configurations of goods had been denominated marks

by section 23 of the Act22 (for purposes of the Supplemental Register)
and hence if such marks became distinctive they would ergo be regis
trable under section 2 (f).23 Similar reasoning could be applied to the
various other marks enumerated in section 23, and the numerous appli
cations24 filed for registration under section 2 (f) quickly demonstrated
that Miss Robert was not alone in her deductions.
The resulting decisions by the Patent Office are numerous and clearly

point out that no change in the inherent nature of a technical trade
mark has occurred, nor any dilution of the definition thereof. The
Patent Office holds that the words of the Act,

. . . permit the registration of words which have always been recognized as

trade-marks, and frequently sustained as such by the courts even though not

"technical trade-marks" or "registrable trade-marks". Neither in the definition
nor elsewhere in the Act is the fundamental requirement for registration that
words be used as a trade mark and function as such in the sense of identifying
and distinguishing the goods removed or relaxed.

It would therefore appear that decisions as to the nature and function of
trade-marks under the prior Acts, or at common law, are applicable and may
be considered under the Trade Mark Act of 1946, when the question involved

20 ibid.
21 Derenberg, supra note IS.
22 60 Stat. 427, 43S, IS U. S. C. � 1091 (1946).
23 Robert, The New Trade Mark Manual 67 (1947). See also, Amdur, Trade Mark

Law and Practice 276-302 (Lanham Act ed. 1948).
24 Derenberg, The Second Year of Administration of the Lanham Trade Mark Act of

1946, 82 Pat., T. M. & Copyright Weekly Rep. No. 9, Part II (1949).
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is the inherent nature of a trade mark rather than the technical standards for
registration thereof.25

The principal question, as indicated in a number of cases in the Patent
Office, is not whether the material presented constitutes a symbol, device
or other item specifically mentioned in the definition of a trade-mark in
section 45, or a slogan, configuration, or other item specifically men

tioned in section 23, but whether or not the material is actually a trade
mark within the meaning of section 45 and functions as such.26 To date
the decisions demonstrate that such pseudo trade-marks as labels,27
slogans,28 advertising,29 trade names30 and background designs31 can

under no showing of distinctiveness become entitled to registration on

the Principal Register. Though this would give a strong indication of
the treatment to be accorded packages and configurations of goods, no

direct holding is available.32
It can thus be said that section 2 (f) in providing for the registration

of "secondary meaning" marks has eliminated from the "right to use

without the right to register'' field all those marks whose use was pro
tected at common law because of an acquired secondary meaning,33 but
that it has not reached into that field of pseudo trade-marks where

protection was heretofore afforded only in unfair competition actions and
where the mark protected was not protected as a trade-mark.

Service Marks

A "service mark" is a mark used in the sale or advertising of services
to identify the services of one person and distinguish them from the

25 Ex parte American Enka Corporation, 81 U. S. P. Q. 476, 47S-479 (Comm'r. Pats.

1949).
26 Ex parte Picot Laboratories, Inc., S6 17. S. P. Q. 277, 279 (Comm'r. Pats. 1950).
2~ Ibid.
28 Ex parte Chicago Roller Skate Co., 86 U. S. P. Q. 176 (Comm'r. Pats. 1950) ;

Ex parte William Skinner & Sons, S2 U. S. P. Q. 315 (Comm'r. Pats. 1949) ; Ex parte
American Enka Corporation, Inc., supra note 25.

29 Ex parte American Enka Corporation, supra note 25; Ex parte Booth Bottling Co.,
Inc., 80 U. S. P. Q. 7S (Comm'r. Pats. 1949).

30 Ex parte Duncan Electric Manufacturing Co., 86 U. S. P. Q. 171 (Comm'r. Pats.

1950) ; Ex parte Lyndale Farm, 80 U. S. P. Q. 45 (Comm'r. Pats. 1948) .

si Ex parte Burgess Batten- Co., 85 U. S. P. Q. 141 (Comm'r. Pats. 1950).
32 See Ex parte Oshkosh Trunks & Luggage, 86 U. S. P. Q. 325 (Comm'r. Pats. 1950) ;

Ex parte Mars Signal-Light Co., 85 U. S. P. Q. 173 (Comm'r. Pats. 1950).
33 Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U. S. 315 (1938) ;

Thaddeus Davids Co. v. Davids Mfg. Co., 233 U. S. 461 (1914) ; The American Waltham
Watch Co. v. U. S. Watch Co., 173 Mass. 85, 53 N. E. 141 (1899).
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services of others and includes without limitation the marks, names,

symbols, titles, designations, slogans, character names and distinctive
features of radio or other advertising used in commerce.34 The exclusive

right to such a mark under which one offers his services, although not

recognized as a technical trade-mark35 and not registrable as such under
either state36 or prior federal Acts,37 had been afforded protection under
the doctrine of unfair competition 38

The Lanham Act now provides that subject to the provisions relating
to the registration of trade-marks, so far as they are applicable, service
marks used in commerce shall be registrable, in the same manner and
with the same effect as are trade-marks, and when registered they shall
be entitled to the protection provided for in the case of trade-marks,
except when used so as to represent falsely that the owner thereof makes
or sells the goods on which such mark is used.39
No cases involving service marks were found which might indicate

what policies the Commissioner and the Court of Customs and Patent

Appeals will follow in the administration of this new and exceedingly
broad innovation in the Act, although the policies in the Patent Office
seem to have crystallized and a rather liberal approach adopted.40 The

consequence is that an extremely large field of marks whose exclusive
use was not heretofore protected in a trade-mark sense has become
registrable as a full partner to the trade-mark, entitled to the same

protection.
Collective and Certification Marks

A collective mark is a trade-mark or service mark used by members
of a cooperative, an association or other collective group or organization

34 60 Stat. 427, 443, IS U. S. C. � 1127 (1946).
35 Yellow Cab Manufacturing Co. v. Checker Cab Manufacturing Corp. et al., 206

App. Div. 8, 200 N. Y. Supp. 232 (1st Dept. 1923).
36 Covert v. Bernat, 1S6 Mo. App. 687, 138 S. W. 103 (1911). But compare the

apparent exception that several states have made in the case of union labels: Schmalz
v. Wooley, 57 N. J. Eq. 303, 41 Atl. 939 (1898) ; People v. Fisher, SO Hun SS2, 3 N. Y.

Supp. 786 (Sup. Ct. 1889).
37 In re Gregg & Son, Inc., 24 F. 2d 898 (D. C. Cir. 1928).
38 Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236 (1905) ; Sperry &

Hutchinson Co. v. Louis Weber & Co., 161 Fed. 219 (C. C. N. D. 111. 1908) ; Sperry &
Hutchinson Co. v. Temple, 137 Fed. 992 (C. C. D. Mass. 190S) ; Sperry & Hutchinson Co.
v. Mechanics' Clothing Co., 128 Fed. 800 (C. C. D. Rhode Island 1904) . See also Amdur,
op. cit. supra note 23, at 101, 102.
39 60 Stat. 427, 15 U. S. C. � 1053 (1946).
40 Derenberg, The Second Year of Administration of the Lanham Trade Mark Act

of 1946, 82 Pat., T. M. & Copyright Weekly Rep. No. 9, Part II (1949) .
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and includes marks used to indicate membership in a union, an asso

ciation or other organization.41 A certification mark is a mark used

upon or in connection with the products or services of one or more per
sons other than the owner of the mark to certify regional or other origin,
material, mode of manufacture, quality, accuracy, or other characteris
tics of such goods or services or that the work or labor on the goods
or services was performed by members of a union or other organiza
tion.42 Subject to the provisions relating to the registration of trade

marks, so far as they are applicable, collective and certification marks,
including indications of regional origin used in commerce, are registrable
under the Lanham Act, in the same manner and with the same effect
as are trade-marks, by persons, and nations, states, municipalities, and
the like, exercising legitimate control over the use of the marks sought
to be registered, even though not possessing an industrial or commercial

establishment, and when registered they are entitled to the protection
provided in the Act in the case of trade-marks, except when used so

as to represent falsely that the owner or a user thereof makes or sells
the goods or performs the services on or in connection with which such
mark is used.43
The provision for registration of collective marks is not new to federal

trade-mark law, having been provided for in an amendment to the Acts
of 1905 and 1920.44 Prior to that time such marks were not registrable,45
save in the case of associations located in foreign countries.46 The pro
vision for the registration of certification marks is new to the law and
some confusion may attend the process of distinguishing between col
lective and certification marks.47 Possibly the only certification marks

protected prior to the new Act were union labels.48 Certainly the term

itself is new although it may be suspected that the right involved found

protection from flagrant violations under the law of unfair competition.
To date the number of applications for both collective and certification

marks has been extremely small and no decisions either from the Com
missioner or the courts are available. The difficulty in definitely distin-

41 60 Stat. 427, 444, 15 U. S. C. � 1127 (1946).
42 Ibid.
43 60 Stat. 427, 429, 15 U. S. C. � 10S4 (1946).
44 52 Stat. 638 (1938), IS U. S. C. � 81 (1946).
45 Ex parte Foreningen Sveriges Spisbrodsfabrikanter, 6 U. S. P. Q. 27 (Comm'r. Pats.

1930) .

46 33 Stat. 724 (1905), IS U. S. C. � 82 (1946).
47 See Robert, op. cit. supra note 23, at 47, and Amdur, op. cit. supra note 23, at 75-85.
48 63 C. J. 467 and cases collected under n. 21.
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guishing collective from certification marks plus the rather rigid require
ments for valid certification marks added to the Lanham Act in con

ference a few days before its passage49 might account for the apparent
disinclination on the part of the business world to take advantage of
this type of protection.50
In the absence of defining decisions it can merely be said at this time

that the Act of 1946 in its role of extinguishing the distinction between
the right to use and the right to register collective marks, has made col
lective service marks registrable51 which were not heretofore provided
for. And due to the dearth of reported cases protecting the right to
exclusive use of certification marks prior to the Act, it can hardly be
said that the new provision for their registration removed any sizeable
class of persons with the right to use but not the right to register.
Certainly it prevents the growth of such a class.

Concurrent Registration of Trade-Marks

Many years prior to the adoption of the Lanham Act the Supreme
Court in two famous cases52 had authoritatively established the now

well recognized doctrine that two users of identical trade-marks might
have the right to use those marks on identical goods, but in different

geographical areas. This situation developed from the fact that at

common law the exclusive right to a trade-mark grew out of its use,
and not from its mere adoption,53 and this exclusive right extended only
so far as the use.54 The court, in the Tea Rose case, had stated :

Into whatever markets the use of a trade-mark has extended, or its meaning
has become known, there will the manufacturer or trader whose trade is
pirated by an infringing use be entitled to protection and redress. . . . But
the mark, of itself, cannot travel to markets where there is no article to wear

the badge and no trader to offer the article.55

49 60 Stat. 427, 433, IS U. S. C. � 1064 (1946).
50 Derenberg, The Lanham Trade-Mark Act of 1946, Practical Effects and Experiences

After One Year's Administration, 38 T. M. Rep. 831 (1947) ; and The Second Year of
Administration of the Lanham Trade Mark Act of 1946, 82 Pat., T. M. & Copyright
Weekly Rep. No. 9, Part II (1949).

51 60 Stat. 427, 428, IS U. S. C. � 1054 (1946).
52 United Drug Co. v. Rectanus Co., 248 U. S. 90 (1918) ; Hanover Star Milling Co.

v. Metcalf, 240 U. S. 403 (1915).
53 Trade Mark Cases, 100 U. S. 82 (1879).
54 Hanover Milling Co. v. Metcalf, 240 U. S. 403 (1915).
55 Id. at 415.
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And in the Rectanus case the court said:

It results that the adoption of a trade-mark does not, at least in the absence
of some valid legislation enacted for the purpose, project the right of protection
in advance of the extension of the trade, or operate as a claim of territorial
rights over areas into which it thereafter may be deemed desirable to extend
the trade.56

The obvious result of those decisions was to make it possible for two
or more parties to be the common law owners of the same trade-mark in
different territories, with rights in the mark coextensive with the terri

tory in which it was used. The anomaly was that under the federal
trade-mark acts there was considered to be but one owner with the right
to register and that owner was the one able to establish priority of use.57
The leading case wherein the Patent Office and Court of Appeals, Dis
trict of Columbia, laid down this rule and sharply differentiated between
the right to use and the right to register was H. Kuhn & Sons, Inc. v.
Letts.58 In that case Kuhn had registered the trade-mark "American

Boy3' for outer clothing in 1917 on an application filed in 1915 with
use having commenced just prior to that date. Letts applied for regis
tration of the same mark for the same class of goods in 1918 and was

able to demonstrate use prior to Kuhn's in a different part of the

country. An interference was declared and since there was no request
by Letts for cancellation of Kuhns' mark the sole question was as to
the registrability of Lett's mark. The Patent Office allowed the registra
tion and on Kuhn's appeal the court affirmed saying:

If, appellant says, the appellee is granted registration, he would thereby acquire
prima facie the exclusive right to the use of the mark in every part of the
country, which would be in conflict with law. But there is nothing in the
statute warranting this contention. It says "that no mark by which the goods
of the owner may be distinguished from other goods of the same class shall
be refused registration," except in certain instances which have no bearing
here. . . . This mark serves that purpose and section 7 of the same act . . . ,

which deals with interferences, vests the Commissioner with authority to regis
ter a trade-mark "for the person first to adopt and use the mark." In the case

before us the appellee is the owner of the mark and was the first to adopt and
use it, and is therefore entitled to have it registered for him.39

Hence it was clear that registration in no way extended the exclusive

56 United Drug Co. v. Rectanus Co., 248 U. S. 90, 98 (1918).
57 Ball & Gunning Milling Co. v. Mammoth Spring Milling Co., 48 App. D. C. 243

(1918).
58 285 Fed. 970 (D. C. Or. 1923).
5� Id. at 972.
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right beyond its common law boundaries and, furthermore, such regis
tration did not even preclude later bona fide users of the same mark
from gaining common law rights to use which were good against the

registrant.60 Thus a 1905 Act registration was no guarantee that there
did not exist at the time of the registration, areas in the United States
wherein other owners of non-registered marks could exclude the regis
trant from extending the use of his mark, nor did it guarantee that
after registration others could not gain trade-mark rights in areas to

which the registrant had not extended the use of his mark.
To be distinguished from the foregoing situation is the one where an

applicant for registration under the 1905 Act may be denied registration
because a later user has used the mark not on identical goods, but on
goods of the same descriptive properties so that registration would lead
to confusion. This fact pattern was presented in the case of California
Packing Corporation v. Tillman & Bendel, Inc.61 where the court clearly
defined another area where the right to use was not coextensive with
the right to register:

Appellee argues at great length that it should be permitted to register its
trade-mark because it was the prior user on coffee as stated hereinbefore,
apparently from the standpoint that our decision as to the registrability of its
trade-mark in this action would be controlling of its right to use the name

"Del Monte" on coffee. We are only concerned in this action with appellee's
right of registration of the trade-mark. . . The goods being of the same de

scriptive properties, so that the registration of the proposed trade-mark will
lead to confusion, the statute requires that registration be denied, irrespective
of other legal rights between the parties.62

And to make the case even more clear cut the court later enjoined the
second user from invading the applicant's area:

Failure to register its trade-mark does not affect the appellant's rights there
under. . . .

To summarize, we hold . . . that the appellant lost none of its rights to the
trade-mark as a result of its failure to register the mark, or as a result of the
adverse decision of the Court of Customs and Patent Appeals; and that, there
fore, it is entitled to an injunction restraining the appellee from using the
words Del Monte in certain western states.63

60 U. S. Printing & Lithographing Co. v. Griggs, Cooper & Co., 279 TJ. S. 1S6 (1929).
61 40 F. 2d 108 (C. C. P. A. 1930).
62 Id. at 113.
63 Tillman & Bendel, Inc. v. California Packing Corp., 63 F. 2d 498, 506 (9th Cir.

1933).
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Section 2 (d) of the current Act64 was clearly aimed at the elimina
tion of concurrent use without the right of concurrent registration and

provides an ample tool with which the Patent Office might accomplish
the task. It was not long, however, after administration of the Act was
undertaken that a critical ambiguity in the language of section 2 (d)
was discovered. Where A had registered a mark under the 1881 or

1905 Acts and after his application B started in good faith to use the
mark in another area, B unquestionably retained the right to use the
mark after the effective date of the Lanham Act,65 but the question arose

as to his right to a concurrent registration under the Act against the
registrant under the prior acts. The inevitable difference of opinion fol
lowed and two rather clear cut positions were defined. Miss Robert in
her book has said:

A registration of the same mark or a mark similar to that registered under
a prior Act may be granted under the new Act to another who is entitled to

use it as a result of concurrent lawful use continuing from a date prior to
the effective date of the Act,66

Mr. Derenberg has stated on the other hand:

As noted above, an application for registration under the Lanham Act will bar
a concurrent registration if the concurrent use does not antedate the appli
cation. The same result will follow where such use is subsequent to the filing
date of a registration under the Acts of 1881 and 1905. The Lanham Act does
not grant a second user a concurrent registration unless he can show that his
first use occurred prior to the filing date of the registrations under the Acts
of 1881 and 1905.67

Mr. Halliday68 clearly points out that registration under the 1881 and

64 "Section 2 (d) . . . the Commissioner may register as concurrent registrations the
same or similar marks to more than one registrant when they have become entitled to

use such marks as a result of their concurrent lawful use thereof in commerce prior to

any of the filing dates of the applications involved and the Commissioner or a court on

appeal determines that confusion or mistake or deceit of purchasers is not likely to result
from the continued use of said marks under conditions and limitations as to the mode
or place of use or the goods in connection with which such registrations may be granted
which conditions and limitations shall be prescribed in the grant of the concurrent regis
trations thereof. ..." 60 Stat. 427, 15 U. S. C. � 1052 (1946).

<S Section 33(b) 5 of the Trade Mark Act of 1946, 60 Stat. 427, 438, 15 U. S. C. � 1115b

(1946) ; Section 49 of the Trade Mark Act of 1946, 60 Stat. 427, 446, 15 U. S. C. � 1051

n. (1946).
66 Robert, op. cit. supra note 23, at 154.
67 Derenberg, Preparing for the New Trade Mark Law, 1946 Research Institute oi

America 36.
68 Halliday, Constructive Notice and Concurrent Registration, 38 T. M. Rep. Ill (1947).
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1905 Acts had never been considered constructive notice in the past69
and submits that it should not now be so considered. The same writer
also makes it quite clear that the Congressmen and trade-mark experts
testifying at the Congressional Hearings were of the opinion that sec

tion 2 2 70 was introducing an innovation in the law by making federal

registration constructive notice.71 Mr. March in a contemporary article

espouses a similar position.72
In Ex parte Stauffer Chemical Co.73 the question finally came before

the Commissioner of Patents and he, citing specifically the Roberts,74
Halliday75 and March76 articles, decided the question in accordance with
the Derenberg interpretation,77 pointing out that the right to use is not

involved but merely a statutory right to register, which right can only
be had after strict compliance with the provisions of the Act. And this
is the very Act which occasioned the congressional expressions of intent
to eliminate such a distinction.78
The case involved an appeal from the refusal of the Examiner of

Trade Marks to register to the Stauffer Co. the notation "d-toxsul"
as a trade-mark for insecticide under the 1946 Act. Registration had
been refused in view of a prior registration of the trade-mark "toxol"
for insecticide under the 1905 Act. The Stauffer Co. appealed from
the refusal and also from the refusal to institute concurrent use pro
ceedings between the applicant and the prior registrant pursuant to
section 2 (d) of the Lanham Act.

69 United Drug Co. v. Rectanus, 248 U. S. 90 (1918) ; United States Printing & Litho

graph Co. v. Griggs, Cooper & Co., 279 U. S. 156 (1929) ; Griesedieck Western Brewery
Co. v. Peoples Brewing Co., 149 F. 2d 1019 (8th Cir. 1945) ; General Baking Co. v.

Goldblatt Bros., Inc., 90 F. 2d 241 (7th Cir. 1937) ; General Baking Co. v. Gorman.
3 F. 2d 891 (1st Cir. 1925).

70 "Section 22. Registration of a mark on the principal register provided by this Act
or under the Act of March 3, 1881, or the Act of February 20, 1905, shall be constructive
notice of the registrant's claim of ownership thereof." 60 Stat. 427, 435, 15 U. S. C. � 1072
(1946).

71 Hearings before Committee on Patents, Subcommittee on Trade Marks on H.R. 4744
76th Cong., 1st Sess. 125 (1939) ; Hearings before Committee on Patents on S. 89S, 77th
Cong., 2nd Sess. 13, 14 (1942).

72 March, Territorial Scope of the Trade-Mark Act of 1946, 38 T. M. Rep. 955 (1947).
73 80 U. S. P. Q. 180 (Comm'r. Pats. 1949).
74 Robert, op. cit. supra note 23.
75 Halliday, supra note 68.
76 March, supra note 72.
77 Derenberg, Preparing for the New Trade Mark Law, 1946 Research Institute of

America 36.
78 Hearings, supra note 1.
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The registrability of the mark over the reference was not seriously
argued and the correctness of the examiner's ruling on that point was

briefly affirmed. The decisive question was summarized by the applicant
as follows:

The question presented for decision is whether concurrent use proceedings
may be had with a registration under the Act of 1905, the applicant having
begun use of its mark subsequent to the date of the application which matured
into the 1905 Act registration.79

The Commissioner, holding that the purpose of section 2 (d) was to

give the Patent Office authority to grant multiple registrations, pointed
out that while a concurrent use proceeding can be instituted only in
connection with an application under the Act of 1946:

. it appears clear from the language of the statute that it may involve not

only a registration or pending application under that Act, but also applications
which may still be pending under the trade-mark Act of 1905 and registrations
under that Act. To be entitled to the institution of such proceeding, the
applicant must, under the language of section 2 (d) . . . have become entitled
to the use of such a mark as a result of concurrent lawful use thereof in
commerce "prior to any of the filing dates of the applications involved". . . .80

The Commissioner then pointed out that regardless of the lawfulness
of applicant's use because of the failure of the 1905 Act registration to
amount to constructive notice, the applicant must further show that
such lawful use was prior to the filing date of the application involved.
The Commissioner directed attention to section 46 (b)81 which entitles
such previous registrations to the benefits of the provisions of the 1946
Act with the exception of a few excluded sections of no consequence in
the case. Since section 2 (d) was not one of those excluded sections
the Commissioner reasoned that it follows that the language used in
section 2 (d) must apply to registrations under the 1881 and 1905
Acts. According to the Commissioner:

In fact, it must apply, since otherwise there would be no authority for the insti
tution of a concurrent use proceeding involving a registration under the prior
Acts. If it is to apply, it must apply in its entirety and not with the exception
of the particular clause relating to application dates.82

As to the concern of Mr. Halliday and Mr. March over the prejudice
79 Ex parte Stauffer Chemical Co., 80 U. S. P. Q. 180, 181 (Comm'r. Pats. 1949).
so Ibid.
81 60 Stat. 427, 15 U. S. C. � 1051 (1946).
S2 Ex parte Stauffer Chemical Co., 80 U. S. P. Q. 180, 182 (Comm'r. Pats. 1949).
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to existing rights which grew up because registration under the prior
Acts did not constitute constructive notice the Commissioner said:

The question here involved, however, is not that of applicant's right to use

the mark, but as to applicant's right to secure a limited registration thereof,
and it is therefore not considered necessary, in view of the conclusions reached

above, to attempt to determine the question of the effect of the registration
under the Act of 1905 as constructive notice.83

With regard to the applicant's contention that the holding of the Exam
iner of Trade Marks directly contravened section 49 which provides
that nothing contained in the Act shall adversely affect the rights or

the enforcement of rights in marks acquired in good faith prior to its
effective date,84 the Commissioner said:

This again refers to right to use rather than to registration, and since applicant
would have had no right to registration prior to the effective date of the Act this
section has no bearing on applicant's present rights to registration.85

Although the Commissioner's position is amply supported by the lan

guage of the statute considered in vacuo, it would seem that it stands

opposed to the congressional intent expressed in inserting this section
in the Act. The decision, in pointing out that section 49 is directed to
the right to use, opens an avenue which might have been used to reach
an opposite result. The court infers that allowing concurrent registra
tion might result in adversely affecting the former registrant's rights,86
but such effect would be only nominal and technical in view of the fact,
clearly pointed out by Mr. Halliday,87 that registration under the pre
vious Acts did not operate as constructive notice nor confer any new

substantive rights that did not exist at common law without registra
tion.88 The registration under those Acts gained only a presumption
of validity and a right to sue in federal court,89 and if concurrent

registration were allowed against the registrant in the instant situ
ation neither of these rights would be materially altered. True his
presumption of validity would be lost in those states set off to the

&.Ibid.
84 60 Stat. 427, 15 U. S. C. � 1051 (1946).
85 Ex parte Stauffer Chemical Co.. 80 U. S. P. Q. 180, 182 (Comm'r. Pats. 1949).
86 Id. at 183.
87 Halliday, supra note 68.
88 Walgreen Drug Stores v. Obear-Nester Glass Co., 113 F. 2d 956, 960 (8th Cir. 1940) ;

cert, denied Obear-Nester Glass Co. v. Walgreen Drug Stores, 311 U. S. 708 (1940).
89 S. C. Johnson & Son v. Johnson et al., 175 F. 2d 176 (2nd Cir. 1949) ; Walgreen

Drug Stores v. Obear-Nester Glass Co., 113 F. 2d 956 (8th Cir. 1940).
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new concurrent registrant, but that presumption would fall even in
those states the instant the concurrent registrant proved his bona

fide use. Thus the prior registrant would lose not one iota of the
substantive right that he had prior to allowance of the concurrent

registration, and the concurrent registrant would gain federal recog
nition of his right to use which would continue whether or not he
is allowed to register. Mr. Derenberg has suggested that to hold other
than the Commissioner did would expose the owners of existing 1905
Act registrations to endless harassment with regard to the territorial

scope of their marks.90 That there would be some harassment is obvi
ously true, but the question would seem to involve a balancing of the
harassment anticipated against the desirability of ending for all time
this class of unregistered trade-marks which cannot be registered nor

foreseen by one who does register, and it would seem that the testimony
at the hearings indicate that such hardships had already been balanced
and the benefits of concurrent registration found the more desirable.91
The unfortunately ambiguous language of the Act does allow of two

interpretations which might be technically defended, but in view of the

congressional intent of doing away with the distinction between the

right to use and the right to register92 and the intent to take care of
all concurrent users,93 it would seem that prospective interpretation of
the involved section would go a long way towards fulfilling the purposes
of the Act.
While section 2(d) of the Lanham Act provides for concurrent regis

trability of a large class of marks heretofore unregistrable, the Stauffer
decision segregates from this class a large number of trade-mark owners

who will continue to have a right to use in limited areas without the right
to register. And although the constructive notice provisions of the 1946
Act will obviate the future enlargement of this group, only time and the
usual mortality of trade-marks will eradicate this class of rights. It is

interesting to note that the Committee on Trade Marks of the American
Bar Association has approved an amendment to section 2(d) which
would bring about a different result if the Stauffer case were decided
under it.94

90 Derenberg, The Second Year of Administration of the Lanham Trade Mark Act of
1946, 82 Pat., T. M. & Copyright Weekly Rep. No. 9, Part II (1949).

91 Hearings Before Committee on Patents on H.R. 82, 78th Cong., 2nd Sess. 45 (1944).
92 Hearings, supra note 91.
93 Hearings, supra note 91.
94 Committee Reports to be Presented at the Annual Meeting to be Held Sept. 16-19,
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Shortly after passage of the Act it was realized that in one particular
situation the Lanham Act itself isolates a narrow class of users who
won't be able to comply with its requirements for concurrent registra
tion95 because of what seems to be mere inadvertence. The variation in
critical dates specified in sections 2(d),96 22,97 and 33(b)(5)98 makes
it possible for a trade-mark owner to have the right to use a mark
which another has registered or applied for registration on, but to have
no right to concurrent registration. Consider the following example.
A uses a mark in the Eastern States, and, never having applied for

registration under a prior Act, applies for registration under the Lan
ham Act. After the filing date of A's application, but before publication
under section 1299 (which may be a long time), B in good faith and
without knowledge of ,4's mark starts using the same mark or a con

fusingly similar mark on the same goods in the Western States. Because
B has not commenced his use "prior to any of the filing dates in
volved"100 he could not get concurrent registration. But B is not charged
with constructive notice of ^4's claim to the mark until after issuance of

registration to A 101 and A could not after the five year incontestability
period prevent B's use of the mark in J5's original area because B was

using the mark prior to ^4's publication under section 12. B thus has a

right to use but no right to register. Since this discrepancy in the Act
could be remedied by merely bringing the critical dates into agree
ment it is to be hoped that a corrective amendment will be forthcoming.

1950, Washington, D. C, Section of Patent, Trade-Mark and Copyright Law of the
American Bar Association, 81.

95 Vandenburgh, Concurrent Registration of Trade Marks, 29 J. Pat. Off. Soc. 720

(1947).
96 Section 2 (d), supra note 64.
97 "Section 22. Registration of a mark on the principal register provided by this Act

or under the Act of March 3, 1881, or the Act of February 20, 190S, shall be constructive
notice of the registrant's claim of ownership thereof." 60 Stat. 427, 15 U. S. C. � 1072

(1946).
98 "Section 33 (b) (5). That the mark whose use by a party is charged as an infringe

ment was adopted without knowledge of the registrant's prior use and has been continu

ously used by such party or those in privity with him from a date prior to the publi
cation of the registered mark under subsection (a) or (c) of section 12 of this Act:

Provided, however, That this defense or defect shall apply only for the area in which
such continuous prior use is proved." 60 Stat. 427, 15 U. S. C. � 1115b (1946).

99 60. Stat. 427, 15 U. S. C. �� 1062a, 1062c (1946).
wo Section 2 (d) , supra note 64.
101 Section 22, supra note 97.
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The "Weak Mark" Doctrine

Under the Act of 1905 trade-marks which were identical with a regis
tered or known trade-mark owned and in use by another and appropri
ated to merchandise of the same descriptive properties, or which so

nearly resembled a registered or known trade-mark owned and in use

by another and appropriated to merchandise of the same descriptive
properties as to be likely to cause confusion or mistake in the mind of
the public or to deceive purchasers could not be registered.102 Once

registered, the registration was prima facie evidence of ownership, and

any person who, without consent of the owner, reproduced, counter

feited, copied or colorably imitated any such trade-mark and affixed
the same to merchandise of substantially the same descriptive prop
erties as those set forth in the registration, or to labels, signs, prints,
packages, wrappers, or receptacles intended to be used upon or in con

nection with the sale of merchandise of the same descriptive properties
as those set forth in the registration in interstate commerce was liable
to an action for damages at the suit of the owner.103 At this point one
might say that substantially the same test as to the similarity of marks
was to be applied in questions of registrability and in questions of in

fringement, and if the matter could be left with that comparison of the

wording of the statute standing alone without descending to the hard
realities of the decisions, such an assumption would be correct. If regis
tration is to mean anything, the same similarity which warrants refusal
of registration over an opposer's mark (or any prior mark used or regis
tered), should warrant a holding that use of that mark amounted to

infringement of the prior registered or used mark, and it is clear that
the 1905 Act was intended to produce that result. That it did not pro
duce that result is mutely attested to by that class of trade-mark users

who were denied registration by the Patent Office and Court of Customs
and Patent Appeals on the ground of confusing similarity with an op-

poser's mark, but who were victorious when sued for infringement by
the successful opposer.104 This anomaly created a relatively large class
of trade-mark owners who had the right to use but no right to register.
The situation was caused by the difference of opinion between the fed-

102 33 Stat. 724, 725 (1905) ; 15 U. S. C. � 85b (1946).
103 33 Stat. 724, 728 (1905) ; 15 U. S. C. � 96 (1946).
i�4 Mishawaka v. Panther-Panco Rubber Co., 153 F. 2d 662 (1st Cir. 1946) ; Solventol

Chemical Products, Inc. v. Langfield, 134 F. 2d 899 (6th Cir. 1943) ; Van Camp Sea Food
Co. v. The Alex B. Stewart Orgs., 50 F. 2d 976 (C. C. P. A. 1931) ; Van Camp Sea

Food Co. v. Westgate Sea Products Co., 48 F. 2d 950 (C. C. P. A. 1931).
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eral equity courts and the Court of Customs and Patent Appeals over

the consideration to be given the contention that many similar marks
were in use or had been registered and that hence the owner of the mark
in question possessed a "weak" mark which was entitled to very nar

row protection. The federal courts considered such evidence in

determining the scope of the protection to which the plaintiff was en

titled,105 recognizing that:

There is a distinction as to the degree of exclusiveness of appropriation accorded
to the originator of a trade-mark depending upon the name selected. "If the
name or mark be truly arbitrary, strange, and fanciful, it is more specially and
peculiarly significant and suggestive of one man's goods, than when it is fre

quently used by many and in many differing kinds of business."106

The Patent Office and Court of Customs and Patent Appeals, on the
other hand, while recognizing the equity courts' actions, steadfastly
refused to consider such evidence.107

We are not unmindful of the fact that, in proceedings in courts of equity re

lating to unfair competition and trade-mark infringement cases, the courts take

cognizance of the situations created by numerous uses of resembling marks
on similar characters of merchandise and, in adjusting the equities, give con

sideration to such situations. But registration is controlled solely by the
statute. . . .

The fact that a proposed mark may simulate many marks does not lessen
its resemblance to any one of these many, and, if it be similar to another, in
the sense of the law, the fact that it is also similar to several does not render
it registrable.108

The result of this seemingly minor variation in rules of evidence is strik

ing. A recent study made during the period covered by volumes 52-72
of United States Patents Quarterly showed that in the circuit courts of

appeals an alleged infringer has about a 61 per cent chance of getting
a confirmation of his right to use his mark, while in a Patent Office

105 Majestic Mfg. Co. v. Majestic Elect. App. Co., Inc., 172 F. 2d 862 (6th Cir. 1949) ;

Dwinell-Wright Co. v. Nat. Fruit Product Co., 140 F. 2d 618 (1st Cir. 1944) ; Arrow

Distilleries v. Globe Brewing Co., 117 F. 2d 347 (4th Cir. 1941) ; France Milling Co. v.

Washburn-Crosby Co., 7 F. 2d 304 (2nd Cir. 192S).
106 Treager v. Gordon-Allen, Ltd., 71 F. 2d 766, 768 (9th Cir. 1934) quoting France

Milling Co. v. Washburn-Crosby Co., 7 F. 2d 304, 306 (2nd Cir. 1925) .

107 Lactona, Inc. v. Lever Bros Co., 144 F. 2d 891 (C. C. P. A. 1944) ; Pepsodent Co.
v. Comfort Mfg. Co., 83 F. 2d 906 (C. C. P. A. 1936) ; Weyenberg Shoe Mfg. Co. v.

Hood Rubber Co., 49 F. 2d 1046 (C. C. P. A. 1931) ; American Fruit Growers, Inc.
v. Mich. Fruit Growers, Inc., 38 F. 2d 696 (C. C. P. A. 1930) ; Sharpe & Dohme v.

Parke Davis & Co., 37 F. 2d 960 (C. C. P. A. 1930).
108 Pepsodent Co. v. Comfort Mfg. Co., 83 F. 2d 906, 908 (C. C. P. A. 1936).
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opposition he has only about a 24 per cent chance to register it.109 Apart
from statistics the same writer directs attention to the Coca-Cola Cases
as a glaring example of the difference in viewpoints.

(A reference to decided cases is really unnecessary; even an inattentive ob
server must have noticed many a "cola" sold on the open market.) But in the
Patent Office and Court of Customs and Patent Appeals, it seems that no one

can register a mark involving "cola" over the opposition of The Coca-Cola
Company.110

Into the arena with these two well defined positions came the Lanham

109 Jenney, A Plea for Realism in Trade-Mark Oppositions, 29 J. Pat. Off. Soc. 668

(1947).
no Jenney, supra note 109, at 669. But compare Jacob Ries Bottling Works, Inc. v.

The Coca-Cola Co., 138 F. 2d 56 (C. C. P. A. 1943) with Nestle's Milk Products, Inc. v.
Baker Importing Co., Inc., 182 F. 2d 193 (C. C. P. A. 1950). In the former case the

registration of "Rock Spring Kola", where "Kola" had been disclaimed, was successfully
opposed by the Coca-Cola Company. In the latter case the Court of Customs and Patent

Appeals affirmed the Commissioner's registration of the mark "Hycafe", "cafe" being
disclaimed, over the opposer's mark "Nescafe". The court pointed out that the word
"cafe" was a descriptive term as applied to coffee products and that the prefixes "Hy"
and "Nes" were not so similar as to cause confusion.
The fact patterns of the two cases are almost identical. In both, the opposer's registered

mark contained a descriptive suffix which had not been disclaimed. In both, the applicant's
mark contained the same descriptive suffix which was disclaimed. In both, the goods to

which the marks were applied were identical. In the Nestle's case the court specifically
said: "The likelihood of confusion in the mind of the public as to origin of the goods
it purchases because of similarity of the marks is, of course, the test applied by this

court in opposition proceedings, (citing cases), as well as by other courts in trade-mark

infringement and unfair competition actions, [citing cases]. ... In considering contested
marks in their entireties, the court may notice the descriptive as well as disclaimed portions
despite the rule that the validity of registered marks which are merely descriptive is not

to be challenged in opposition proceedings (citing cases)." (emphasis supplied). Nestle's
Milk Products v. Baker Importing Co., 182 F. 2d 193, 196 (1950).
If the test in opposition proceedings is to be the same as in infringement actions, as the

court indicated, and if the court will notice the descriptive and disclaimed portions of

the marks, query, in view of the uniform holding in infringement actions that "Cola" is

descriptive, is not the Jacob Ries case overruled?
It would seem that the Patent Office considers this answered in the affirmative and is

already applying the broader test. In The Coca-Cola Co. v. Santa Cola Co., 85 U. S. P. Q.
426 (C. C. P. A. 1950), which is factually identical with the Jacob Ries case, the Com
missioner specifically set forth the conflict between the equity decision and those of the

Court of Customs and Patent Appeals, and then chose to follow the equity decisions in

view of the "changed situation as to the meaning of the word 'Cola' ". Registration of

the mark "Santa Cola" was allowed and the following conclusion voiced: "Accordingly,
in my opinion, the mere appearance of the disclaimed word 'Cola' in applicant's mark

is not sufficient to indicate likelihood of confusion." Id. at 428.



1951] Notes 313

Act with its purported liberalizing influence. No longer need the courts
or the Patent Office contend with the rigors of the "same descriptive
properties" limitation in finding similarity. The Patent Office is now

directed to refuse registration to any trade-mark which consists of or
comprises a mark which so resembles a mark registered in the Patent
Office or a mark or trade name previously used in the United States by
another and not abandoned, as to be likely, when applied to the goods
of the applicant, to cause confusion or mistake or to deceive pur
chasers.111 And the courts are now statutorily told that any person who
shall, in commerce, use, without consent of the registrant, any repro
duction, counterfeit, copy, or colorable imitation of any registered mark
in connection with the sale, offering for sale, or advertising of any goods
or services on or in connection with which such use is likely to cause

confusion or mistake or to deceive purchasers as to the source or origin
of such goods or services shall be liable to a civil action by the regis
trant.112 Again the language of the Act would point to identical tests of

similarity in opposition proceedings and in infringement suits, although
it must be admitted that the new Act, at least nominally, changes the
test to be applied. To determine the result of the inconsistency arising
between the right to use and the right to register, an examination of the
decisions must be made, as to whether the new language in section
32 (l)113 has varied the courts' views, and, as to whether the new lan

guage in section 2(d) has altered the Patent Office's views. In connec

tion with the latter, section 19114 of the new Act must be considered,
since it directs the Patent Office in all inter partes proceedings to con

sider the equitable principles of laches, estoppel, and acquiescence, and
where applicable to apply them.
The most appropriate factual situation for illustrating the change, if

any, wrought by section 32(1) has appeared in the case of S. C. Johnson

The Lanham Act of 1946, Section 2 (d), 60 Stat. 427, IS U. S. C. � 10S2 (1946).
112 The Lanham Act of 1946, Section 32 (1), 60 Stat. 427, IS TJ. S. C. � 1114 (1) (1946).
113 "Section 32 (1). Any person who shall, in commerce, (a) use, without the consent

of the registrant, any reproduction, counterfeit, copy, or colorable imitation of any regis
tered mark in connection with the sale, offering for sale, or advertising of any goods or

services on or in connection with which such use is likely to cause confusion or mistake
or to deceive purchasers as to the source of origin of such goods or services. . . ."
60 Stat. 427, IS U. S. C. � 1114 (1) (1946).
114 "Section 19. In all inter partes proceedings equitable principles of laches, estoppel,

and acquiescence, where applicable may be considered and applied. The provisions of this
section shall also govern proceedings heretofore begun in the Patent Office and not finally
determined." 60 Stat. 427, IS TJ. S. C. � 1069 (1946).



314 The Georgetown Law Journal [Vol. 39: p. 263

& Son, Inc. v. Johnson et al.115 In that case Judge Learned Hand was

called upon to reconsider an order he had issued in an infringement suit
between the same two parties under the 1905 Act, wherein the Court
had refused to enjoin the defendant from using his name "Johnson" on

his cleaning fluid (chiefly for fabrics), but made him add to the name

the suffix "made by Johnson Products Co., Buffalo, N. Y." S. C. John
son and Son, Inc., the plaintiff, was a manufacturer of floor wax and
similar products and had demonstrated that "defendant's use of the
name [had] caused confusion among plaintiff's customers."116 In the
instant suit the plaintiff sought to have the prior injunction modified to
forbid the defendant the use of the name "Johnson" in view of the al

leged change wrought in the applicable law by the Act of 1946. The
court noted that "... Clearly a change, and a most substantial change
was intended, and the question is what that was . . .

"m and then con

cluded that, as the 1905 Act had made the federal right coextensive with
the law of unfair competition in 1905, so the 1946 Act made the pro
tection of the new right coextensive with the law of unfair competition
in 1946. Realizing what a rigorous and inequitable test literal construc
tion of the statutory language would produce, the court continued:

. . . there is the strongest possible reason for not reading the language literally,
because to do so would frequently result in great hardship to others, and give
to the first user of a mark a wholly unjustified power to preempt new markets.
"The Aunt Jemima Doctrine," as we may for brevity call it, needs to be

indeed carefully circumscribed.
... it is far from true that the mere fact of confusion between the two users

should always and of itself tip the scales in favor of the first." (Emphasis sup
plied).118

The court then refused the injunction, not because no confusion had

resulted, since some had; but because the resulting prejudice to the

plaintiff failed to counterbalance Johnson's interest in doing business
under his own name.119 The court went on:

If Congress really meant to allow every first user of a mark so to stifle all ex

cursions into adjacent markets upon showing no more than that confusion would

result, it seems to us that it would have said so more clearly. In the case of
fabricated marks which have no significance, save as they denote a single source

115 175 F. 2d 176 (2nd Cir. 1949).
116 S. C. Johnson & Son, Inc. v. Johnson, 116 F. 2d 427, 429 (2nd Cir. 1940).
117 S. C. Johnson & Son, Inc. v. Johnson, 175 F. 2d 176, 178 (2nd Cir. 1949) .

118 Id. at 179.
119 Id. at 180.
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or origin of the goods to which they are attached, the first user's right may in
deed go so far. The second user can then show no interest of his own; and
if, as will then appear, his only purpose is to trade on the first user's good-will,
it is indeed time to intervene.120

Thus it may be seen that the court still will differentiate between the

protection afforded a strong mark and that afforded a weak mark; the
name "Johnson" being an obviously weak mark as contrasted to the
"Aunt Jemima" mark which was afforded broad protection in that it

might be classified under Judge Hand's category of "fabricated marks."
In the case of Philco Corporation v. F. & B. Manufacticring Co}21

the Seventh Circuit Court of Appeals refused to enjoin a defendant
named Filko from using his name as a trade-mark on automotive ignition
repair parts at the instance of the plaintiff, Philco, a manufacturer of
radios and radio equipment. Pointing out that it was incumbent upon
the plaintiff to prove that the defendant had made a colorable imitation
of its registered trade-mark, which was likely to cause confusion as to the
source or origin of the goods, the court declared that the similar charac
ter of the goods was no longer controlling but was a circumstance perti
nent to the issue. In finding that the parties were not in competition
but were appealing to different groups of the public where little con

fusion was likely, the court stated:

A distinctive mark or name will be broadly protected as a trade-mark, but
general words or names, which have been applied to and used and registered
as trade-marks for a large number and variety of products, will be protected
only within the range of use on similar goods. Pease v. Scott County Milling
Co., D. C. Mo., 5 F. 2d 524. The mere fact that one person has adopted and
used a trade-mark on his goods does not prevent the adoption and use of the
same or a similar trade-mark by others on articles of a different description.122

It is thus demonstrated that the courts have no intention of abandoning
the very realistic and equitable doctrine whereby the amount of pro
tection afforded a mark is predicated upon the strength of that mark.123
The next question to be answered is whether or not the courts will

continue, under the new Act, to accept third party registrations as evi
dence of a mark's weakness.

120 Id. at 180.
121 170 F. 2d 958 (7th Cir. 1948).
122 Id. at 961.
123 See also: Federal Telephone & Radio Corp. v. Federal Television Corp., 180 F. 2d

250 (2nd Cir. 1950) ; California Fruit Growers Exch. v. Sunkist Baking Co., 166 F. 2d
971 (7th Cir. 1947).
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In Sunbeam Lighting Co. v. Sunbeam Corp.12* the Sunbeam Corp.,
manufacturer of electric household appliances, had obtained from the
district court an injunction, which enjoined the Sunbeam Lighting Co.
from using the name "Sunbeam" in connection with their business of

marketing fluorescent electrical fixtures, on the finding that the defen
dant's use of "Sunbeam" as a trade-mark for fluorescent lamps and fix
tures and as a part of the firm name was likely to result in confusion,
whereupon the Sunbeam Lighting Co. appealed. The court in reversing
the District Court's decision stated as to the confusion issue:

. . . the case is not solved by the simple finding as to whether defendants' use
of the word "Sunbeam" results "in confusion and likelihood of confusion." The
answer to that question is material but circumstances not included in the
framed statement must be taken into consideration.125

Then, pointing out that prior to its adoption and registration by the

plaintiff the word "Sunbeam," "beam," and many adaptations and
combinations of the words "Sun" and "beam" had been used and were

being used, the court seems to follow Judge Hand's lead in the Johnson

case,126 holding that the selector of a weak mark must accept some con

fusion as a result of relying on such a mark:

The trial court's conclusion goes to the extent that, because the plaintiff had a

registered and common law trade-mark of the word "Sunbeam" and use thereof
in relation to its actual produce and because of its extensive business, that word
is plaintiff's sole property in commerce in the whole broad electrical field. This
conclusion extends the restriction on the use of a non-fanciful word far beyond
any instance that we are aware of. We are unwilling to affirm the holding that
the possibility or the actual proof of an occasional instance of a person's sur

mise that defendants' print of "Made by Sunbeam Electrical Appliance Co., Los
Angeles, California" or similar wording in a catalog or on an electrical fluores
cent fixture suggests plaintiff as the manufacturer, and is enough to support the
injunction. The law goes to no such extreme.127

Observing that there was no competition between the two contestants

and that the articles were dissimilar, the court concluded:

If plaintiff's goods are so good that the mere mention of their trade name or

mark would be sufficient for a reasonable person to select an article bearing it,
no matter how unrelated plaintiff's goods are to the article, then, as it seems

to us, plaintiff must suffer the price of virtue.128

124 86 U. S. P. Q. 240 (9th Cir. 1950).
125 Id. at 241.
126 S. C. Johnson & Son, Inc. v. Johnson, 175 F. 2d 176 (2nd Cir. 1949).
127 Sunbeam Lighting Co. v. Sunbeam Corp., 86 U. S. P. Q. 240, 242 (9th Cir. 1950).
128 Ibid.
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The court then quoted from its decision in the Traeger case129 which ex

plained the whole "weak mark" doctrine.130
In Pro-Phy-Lac-Tic Brush Co. v. Jordan Marsh Co.,131 the United

States Circuit Court of Appeals for the First Circuit affirmed the district
court's holding that "Jewelite" and "Gemlite", even when printed in the
same type of script, are apparently different, and that the ordinary pur
chaser of a $10-$15 toilet set would not be confused despite the similarity
of meaning. The court, having before it an exhibit showing a list of

forty registrations of "Gem" alone or in combination and nine similar

registrations of "Jewel", pointed out that both marks were weak, that
their obvious connotations of beauty and value made them as weak as

the marks "Blue Ribbon" and "Gold Seal" with their obvious connota
tions of prize-winning quality. In view of this the court held it unlikely
that confusion would result. As to an argument by the plaintiff urging
that defendant's use would dilute his mark, the court ruled that in addi
tion to the dissimilarity of the marks the application of that doctrine
was precluded by plaintiff's mark having been already diluted by prior
marks.
Hence it stands apparent that the position of the courts in the deter

mination of infringement has not been substantially altered since the
effective date of the Lanham Act, nor is it likely to be.
In proceeding to a consideration of the Patent Office's position we are

primarily interested in whether or not the new Act will have any effect
on its complete refusal to recognize the "weak mark" doctrine and to
admit third party registrations as evidence. And we are primarily inter
ested in that one effect because the Patent Office, just as the courts, con
sidered the similarity problem from the confusion viewpoint and though
technically restrained by the "same descriptive properties" rule, the
Court of Customs and Patent Appeals experienced no difficulty in find

ing that such unlike goods as coffee and horseradish132 possessed "the
same descriptive properties." But while utilizing such a broad interpre
tation of that language the Patent Office and the Court of Customs and
Patent Appeals did not moderate the sometimes harsh results it pro
duced by a consideration of the "weak mark" doctrine as the courts
were wont to do. As a result the successful opposer might well be an

unsuccessful plaintiff in an infringement suit against the opposed
129 Treager v. Gordon-Allen, Ltd., 71 F. 2d 766 (9th Cir. 1934).
130 See quotation referred to, supra note 106.
131 165 F. 2d 549 (1st Cir. 1948).
132 Cheek-Neal Coffee Co. v. Hal Dick Mfg. Co., 40 F. 2d 106 (C. C. P. A. 1930) .
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mark.133 Unfortunately the Lanham Act provided no specific guidance
upon this point. Even the hearings produce no indication of a legislative
intent.134 And thus, any change in the position of the Court of Customs
and Patent Appeals and the Patent Office must occur either because
the advent of the new Act with all its liberal concepts affords a con

venient time and good excuse for a change of mind, or, because in some

vague unexplained way, section 19 directs or invites the Patent Office
to change.
To date no decisions from the Court of Customs and Patent Appeals

have been reported wherein the court was given the opportunity to re

iterate its stand.135 Indeed, the rather small number of cases the court
has had under the new Act136 might seem to suggest that its practice
with regard to consideration of third party registrations is being sub
stantially evaded by the R.S. 4915 route.137 The Patent Office, however,
has had numerous occasions to establish its position and has done so.

In Stardust, Inc. v. Finer Full Fashion Hosiery Co.138 the Commis
sioners, in sustaining a notice of opposition to an application for regis
tration on the Principal Register, held that the fact that a portion of
both marks involved was weak would not prevent confusion, and that,
if the opposer's mark was weak, the applicant's was also. The Commis
sioner concluded that in his opinion the existence of other registrations
did not strengthen the applicant's right to register, and he cited as au

thority Pepsodent Co. v. Comfort Manufacturing Co.139 wherein the
Court of Customs and Patent Appeals' well known position, based on

Judge Hatfield's decision in the Fruit Growers' case,140 is reiterated.
In Ex parte Good Luck Glove Co.141 the Commissioner considered

an appeal from refusal to register the mark "GOLDSEAL" for work

gloves of leather and canton flannel over two prior registrations of

133 Cases cited note 104, supra.
134 See Hearings, supra note 1, at 99, 100.
135 See United Drug Co. v. Mercirex Co., 182 F. 2d 222, 224 (C. C. P. A. 1950), also

see Judge O'Connell's concurring opinion in Alumnatone Corp. v. Vita-Var Corp., 183

F. 2d 612, 615 (C. C. P. A. 1950).
136 Commissioner of Patents, Patent Office Report for 1949, 32 J. Pat. Off. Soc. 483,

485 (1950).
�7 Rev. Stat. � 4915 (1875), 35 U. S. C. � 63 (1946).
138 85 U. S. P. Q. 507 (C. C. P. A. 1950).
I39 83 F. 2d 906 (C. C. P. A. 1936).
140 American Fruit Growers, Inc. v. Michigan Fruit Growers, Inc., 38 F. 2d 696 (C. C.

P. A. 1930).
141 85 U. S. P. Q. 509 (Comm'r. Pats. 1950).
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"Gold-Seal" for "price goods" and for men's, women's, children's and
infant's underwear, sleeping garments, bathing suits, sweaters, and sport
jackets. The Commissioner, accepting applicant's contention that "Gold-
Seal" was a weak mark used on many products, held that the same was

true of applicant's mark and that "while entitled to consideration where
both the marks and goods differ it cannot permit registration of an iden
tical mark for closely related goods."142 This "identical mark" distinc
tion is a well known circumvention of the "weak mark" doctrine 143

In R. C. Williams & Co., Inc. v. Gordon14* there was an appeal from
an opposition sustained under the 1905 Act. It was the applicant's
contention, among others of no interest here, that failure to consider

prior registrations of similar marks, in view of section 19 of the Act
of 1946, required that the Examiner's decision be reversed. The Com

missioner, after holding that "Such registrations and the alleged regis
trations by other parties are irrelevant,"145 went on to establish clearly
the Patent Office's position:

Applicant contends, however, that these must be considered under the pro
visions of Section 19 of the Trade Mark Act of 1946, which provides:
"In all inter partes proceedings equitable principles of laches, estoppel, and

acquiescence, where applicable may be considered and applied. The provisions
of this section shall also govern proceedings heretofore begun in the Patent
Office and not finally determined."

4: % % %

It is not apparent how the existence of registrations of others can constitute
laches on the part of the opposer, nor, if the alleged failure or neglect to oppose
or cancel such registrations could amount to laches, how or why any such alleged
delay as against any third party would inure to the benefit of applicant. Actu

ally, few of the third party registrations referred to appear to possess any close

similarity to opposer's mark, but this need not be considered to decide that they
constitute no basis for "equitable relief" to applicant. . . . Under well settled

principles (citing cases) these third party registrations are immaterial in an

opposition proceeding. Applicant states specifically that it does not attack the

validity of opposer's claim to the mark. How the existence of these third

party's marks could constitute an "equitable principle" which might be a basis
for such an attack, is not apparent, but, in any event, such an "equitable prin
ciple" could not bestow upon the applicant a right to register which he did not

possess.146
It thus seems apparent that the Patent Office has no inclination to

142 Id. at S10.
143 Jenney, supra note 109, at 672.
144 76 U. S. P. Q. 67 (Comm'r. Pats. 1947).
145 Id. at 68.
146 Id. at 68.
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change its mind and it is quite clear that section 19 of the new Act is
not even in point. Some doubt had been engendered as to whether or
not this section listed an exclusive group of equitable defenses and the

congressional testimony would seem to indicate that it did.147
The result is that the Lanham Act leaves this controversy untouched

and thus fails to bring within its mantle a large class of users who have
no right to register. Nor will time diminish this group so long as dif
ferent views as to similarity of marks and confusion exist between the
federal courts and the Patent Office and Court of Customs and Patent

Appeals.148 In connection herewith, it must not be overlooked that re

gardless of the failure of section 19 to alter the instant problem, it
nevertheless does perform a valuable and important function in elim

inating the distinction between the right to use and the right to register.
The defenses of laches, acquiescence and estoppel listed in that section
have heretofore been available only in equity courts, wherein infringe
ment was often negatived through the use of such a defense. Since such
defenses were not available in opposition proceedings before the Patent
Office many registrations were successfully opposed where a successful

infringement suit between the parties was impossible. Consequently, to
day that class of users who might have successfully defended an in

fringement suit on the basis of one of those defenses may urge those
same defenses in any inter partes proceeding and will no longer be re

fused registration if the defenses are established.149

Summary

Of the classes of legitimate users who prior to the Lanham Act had,
for one reason or another, no right to federal registration, two stand out
because they contain the vast majority of such users. These are the
bona fide concurrent users and the equity protected users who have no

right to registration because of the stricter rules applied in the Patent
Office and Court of Customs and Patent Appeals in connection with so

called weak marks. Section 2(d) of the Lanham Act was aimed

squarely at the elimination of the former group and provided the neces-

147 Hearings before Committee on Patents, Subcommittee on Trade Marks on H.R.

102, H.R. 5461 and S. 895, 77th Cong., 1st Sess. 201, 202 (1941).
148 For a discussion see Derenberg, The Lanham Trade Mark Act of 1946, Practical

Effects and Experiences After One Year's Administration, 38 T. M. Rep. 831, 854 (1947).
149 Willson v. Graphol Products Co., Inc., 76 U. S. P. Q. 312 (C. C. P. A. 1948) ; Mason,

Au & Magenheimer Conf. Mfg. Co. v. Hawley & Hoops, 86 U. S. P. Q. 272 (Comm'r. Pats.
1950) ; The William Carter Co. v. Schwartz, 85 U. S. P. Q. 312 (Comm'r. Pats. 1950).
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sary statutory wherewithal. And although full realization of the desired
end is partially retarded by the Commissioner's interpretation of the
Act in the Stauffer case,150 future growth of the class is prevented and
time will eventually minimize the effect of the ruling. Not entirely out
of the picture is the possibility of an amendment to the Act which would
completely remove this administratively isolated group. As to the latter
of the two large classes the Act is strangely silent, only vague passages
in the testimony at the committee hearings indicating that it was even

in the minds of the authors.151 The Act is completely devoid of direction
or even suggestion that the Patent Office and Court of Customs and
Patent Appeals alter their stand on the "weak mark" doctrine, and since
the Patent Office shows no tendency to do so, little relief may be ex

pected from that source. Relief is made possible, though not effective
or probable, through section 37 of the Act,152 which provides that in

any action involving a registered mark the court may determine the right
to registration and otherwise rectify the register with respect to the

registrations of any party to the action. Thus, while the court could
order the registration of a mark, the futility of seeking registration in
this manner must be apparent since the registration would have to

originate in an infringement suit.
Other smaller classes of previously protected users gain fuller recog

nition under the new Act and it might be said that all such owners of
true common law secondary meaning marks are now within its purview.
Service marks, collective marks and certification marks gain a recog
nition which even the common law failed to accord them.

ROBERT E. LE BLANC III

!50 Ex parte Stauffer Chemical Co., 80 U. S. P. Q. 180 (Comm'r. Pats. 1949).
151 Hearings, supra note 1, at 99, 100.
152 60 Stat. 427, IS U. S. C. � 1119 (1946).



RECENT DECISIONS
CIVIL PROCEDURE�A Multiple-State Corporation Which is Also

a Multiple-Citizen in Regard to Diversity Jurisdiction in the

Federal Courts May Be Sued by a Citizen of One of its Incorporat
ing States in the Federal Courts of That State Upon an Allegation
that it is a Citizen of Another State.

The plaintiff, a citizen of New Jersey, sued the defendant railroad com

pany in the federal court for the District of New Jersey alleging that the
defendant was a corporation of the State of New York. The defendant

replied that it was incorporated in both New York and New Jersey and on

the basis of its citizenship in the latter state successfully asked for dismissal
on the ground that there was no diversity of citizenship. Held, the plain
tiff, a citizen of New Jersey, may sue the defendant, a citizen of New York
and New Jersey for purposes of diversity jurisdiction in the federal courts,
in a federal court in New Jersey as a New York corporation and the Dis
trict Court in holding the contrary was incorrect. Gavin v. Hudson & Man
hattan R. R., 19 U. S. L. Week 2202 (3d Cir. Nov. 13, 1950).
In arriving at this decision, a unanimous 3d Circuit has gone contrary to

a long line of federal cases. Town of Bethel v. Atlantic Coast Line R. R., 81
F. 2d 60 (4th Cir. 1936) ; Geoffroy v. N. Y ., N. H. & Hartford R. R., 16
F. 2d 1017 (1st Cir. 1927); Missouri Pacific Ry. v. Meeh, 69 Fed. 753
(8th Cir. 1895). In 1882 the Supreme Court decided Memphis R. R. v. Ala

bama, 107 U. S. 581. The defendant, a corporation for jurisdictional pur
poses both of Alabama and Tennessee, sought to remove into the federal
circuit court in Alabama a suit brought against it by a citizen of that state.
In denying the defendant's motion, Memphis R. R. v. Alabama, supra, at

585, the Supreme Court said:

The defendant, being a corporation of the State of Alabama, has no existence
in this State as a legal entity or person, except under and by force of its in

corporation by this State; and, although incorporated in the State of Tennessee,
must, as to all its doings within the State of Alabama, be considered a citizen
of Alabama, which cannot sue or be sued by another citizen of Alabama in the
courts of the United States.

Although the court in the instant case took notice of this Supreme Court

decision, it did not consider it controlling. Since no elaboration was made
in distinguishing the cases, it may be assumed that the question of removal
was the difference relied upon.
The question of citizenship of corporations necessarily brings one within

the realm of legal fiction. When the question first came before the Supreme
Court of the United States, that Court held that a corporation was not a

citizen within the purview of the U. S. Constitution and that jurisdiction

322
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based on diversity of citizenship could be obtained only if all the stockholders
of the corporation were citizens of different states than the opposite parties to

the suit. Bank of the United States v. Deveaux, 5 Cranch 61 (U. S. 1809).
This rule prevailed until the decisions in Louisville C. & C. R. R. v. Letson,
2 How. 497 (U. S. 1844) and Ohio & Mississippi R. R. v. Wheeler, 1 Black
286 (U. S. 1861). In these cases the Supreme Court decided that all stock
holders or members of a corporation are citizens of the state where the cor

poration was organized and that a suit by or against the corporation may
be legally presumed to be a suit by or against citizens of the state which
created the corporation. Bunn, Jurisdiction and Practice of the Courts of the
United States 44 (5th ed. 1949) ; 1 Barron and Holtzoff, Federal Practice and
Procedure � 26 (Rules ed. 1950). The rule of these cases has not been dis

puted since that time, but a difficulty does arise in determining citizenship
(as this term is used here, viz., in relation to the diversity requirement in
federal courts) of a corporation which is incorporated in two or more states.

In some instances, a corporation's status in a second state, even though it is

regarded as a domestic corporation of that state, is deemed to fall short
of citizenship. Hence, it cannot sue or be sued as a citizen of that state.

Examples of this situation are Southern Ry. v. Allison, 190 U. S. 326 (1903),
and Nashua & Lowell R. R. v. Boston & Lowell R. R., 136 U. S. 356 (1890),
both cited favorably by the court in the case here reported, although not

in point. The second class of cases in regard to multiple-state corporations
is that in which the corporation is a citizen of two or more states as in the
instant case. In this case the court, after recognizing the firmly established
rule that when a corporation with multiple-citizenship is sued in one of its

incorporating states it must be regarded as a citizen of that state, added
that unless the results of this rule were consistent with common sense the
rule must be rejected.
The effect of multiple incorporation and citizenship is treated briefly in

the Restatement, Conflict of Laws, �� 203-207. The court in the in
stant case quotes as applicable � 207 of the Restatement which states:
"Suits by or against an association incorporated in two or more states may
be brought by or against the association as a corporation of any of the in

corporating states." In view of the case history of the question considered, it is
at least doubtful that � 207 is applicable. Indeed it appears more probable
that � 207 is authority for a situation where X, a citizen of A state, is allowed
to sue F, a citizen of A and B states, in the federal courts of B state. Railway
Co. v. Whitton's Administrator, 13 Wall. 270 (U. S. 1871).
In examining this unprecedented decision of the 3rd Circuit, one must not

lose sight of the fact that the courts are dealing with fictions and that in so

doing there is an ever present possibility of losing sight of reality. 1 Moore,
Federal Practice � 8.05 (1938). In a corporation such as the defendant in
this case, there is but one railroad, one board of directors, and one president.
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The corporation is an entity regardless of how the courts view its citizen

ship; and, when the courts adopt the rule rejected in the instant case, there
is some suggestion that the corporation is not a whole but a composite of

separate parts in different states. As a result it is not altogether surprising
to see the conclusion reached in Taurville v. Wabash R. R., 148 Mo. 614,
SO S. W. 300 (1899), affirmed 179 U. S. 322 (1900). In that case the rail
road defendant was a citizen of Illinois, Missouri, and several other states,
while the plaintiff was a citizen of Missouri. The railroad had been garnished
in Illinois by the plaintiff's creditor and tried to set up its payment under the
Illinois judgment in an action by Tourville in Missouri for wages. The

Supreme Court of Missouri decided for the plaintiff, holding that Tourville
was suing the Missouri corporation and not the Illinois corporation. The
effect of the court's decision was that the defendant paid twice.

Thus, while corporate personality and citizenship as developed by the
federal courts rarely correspond to concrete facts, the decision of the 3rd
Circuit is more consonant with objectivity. Nevertheless, the case has re

sulted in a conflict among the circuits and it is probable that our highest
court will review the decision.

RICHARD J. ZANARD

CIVIL PROCEDURE�A Contract Action in Federal District Court
Based On Diversity of Citizenship May Not Be Transferred to An
other District under the Venue Provisions of Section 1404(a) of

the Judicial Code When Jurisdiction in Such Other District
Would Fail Because of Lack of Diversity.

Plaintiff, a New York corporation, brought a contract action based on

diversity of citizenship against the defendant, a Delaware corporation, in the
United States District Court for the Eastern District of Pennsylvania. A
second New York corporation, a necessary party to the action, having refused
to join as co-plaintiff and being beyond the reach of process in this district,
was joined as an involuntary plaintiff. Defendant moved for a transfer of
the action to the District Court for the Southern District of New York where
all three parties maintain their principal offices. Defendant asserted that
under � 1404(a) of the Judicial Code, 62 Stat. 937, 28 U. S. C � 1404(a)
(1948), the court had the power to transfer the action for the convenience
of the parties and witnesses and in the interest of justice to any other district
where it might have been brought. Plaintiff opposed the transfer motion on

the ground that the action could not have been brought in the Southern
District of New York because in that district the second New York corpora
tion, which was unwilling to join as co-plaintiff, was amenable to process
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and thus could be joined only as defendant. Such an alignment of parties
would destroy the diversity of citizenship required for the court to have juris
diction. Held, the language of � 1404(a), supra, that the transferee district
be one "where it [the action] might have been brought" means "brought"
both in the venue and jurisdictional sense. Motion for transfer denied since

present action could not have been brought in the Southern District of New
York because the court would have lacked jurisdiction due to absence of

diversity of citizenship between parties. Masterpiece Productions, Inc., v.

United Artists Corporation, 90 F. Supp. 750 (E. D. Pa. 1950).
Section 1404(a), supra, reads as follows: "For the convenience of parties

and witnesses, in the interest of justice, a district court may transfer any civil
action to any other district or division where it might have been brought".
This section is an outgrowth of the doctrine of forum non conveniens. This
doctrine which originated in Scotland in the 1800's but was not recognized
and labeled as such in this country until after an article by Blair, The Doctrine

of Forum Non Conveniens in Anglo-American Law, 29 Col. L. Rev. 1 (1929),
allows a court which has jurisdiction and where venue is proper to refuse to

exercise its jurisdiction when the ends of justice would best be served by trial
in another forum. In early American cases the Supreme Court indicated
by dicta that the federal courts had no inherent power to decline jurisdiction.
Hyde v. Stone, 20 How. 170, 175 (TJ. S. 1857); Cohens v. Virginia, 6
Wheat. 264, 404 (TJ. S. 1821). However, by 1941 the doctrine was well
enough known that Justice Frankfurter in his dissent in Baltimore and Ohio
R. R. v. Kepner, 314 TJ. S. 44, 55 (1941), referred to the "familiar doctrine
of forum non conveniens" as a manifestation "of a civilized judicial system
which is firmly embedded in our law." In 1947 the Supreme Court in two

decisions, Gulf Oil Corp. v. Gilbert, 330 U. S. 501 (1947) and Roster v.

American Lumbermen's Mutual Casualty Co., 330 TJ. S. 518 (1947) defi

nitely established the doctrine as a principle of law in the federal courts. In
the Gulf case, supra, the court set out the important considerations in the

application .of the doctrine of forum non conveniens as : relative ease of access
to sources of proof, availability of compulsory process for attendance of

unwilling witnesses, cost of obtaining attendance of willing witnesses, possi
bility of view of the premises if that be appropriate and all other practical
problems that make trial of a case easy, expeditious and inexpensive.
On September 1, 1948 � 1404(a), supra, was passed. This section is more

than a codification of the doctrine of forum non conveniens even though the
factors to be weighed in determining a motion under � 1404(a), supra, are

similar to those involved in a consideration of forum non conveniens. Transfer
to another forum under � 1404(a), supra, is somewhat different than dismissal
under forum non conveniens for in the latter a party runs the hazard of being
barred by the statute of limitations after dismissal.
The decision in the instant case denying transfer maintains that since
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the action could not have been brought in the transferee district because of

the lack of necessary diversity in that district due to the required alignment
of parties, the action could not be transferred to that district. The alignment
problem arises since in the Pennsylvania district the party which refused to

join as co-plaintiff could be made an involuntary plaintiff because not amenable
to service of process, but in the New York district where that party is

amenable to process it must be joined as a defendant. Independent Wireless

Telegraph Co. v. Radio Corporation of America, 269 U. S. 459 (1926); Hoff
man v. Santly-Joy, Inc., 51 F. Supp. 779 (S. D. N. Y. 1943). This decision
in the principal case appears on the surface to be in "conflict with two other
recent federal district court decisions. In Otto v. Hirl, 89 F. Supp. 72 (S. D.
Iowa 1950), a District Court in Iowa granted a Minnesota plaintiff's motion
to transfer under � 1404(a), supra, an action based on an automobile accident
from the Iowa defendant's district to the plaintiff's district, the scene of the
accident. In McCarley v. Foster-Milburn Co., 89 F. Supp. 643 (W. D. N. Y.
1950), a California plaintiff's motion to transfer an action from New York
to California, where plaintiff's 26 witnesses resided, was granted even though
if the action had been originally brought in California the defendant could
not have been reached for process. The decisions in the Otto and McCarley
cases, supra, are based on a liberal construction of the term "brought" as

used in � 1404(a), supra. These cases construed "brought" as meaning
"brought" only in the venue sense. The actions could have been "brought"
in the transferee districts because the venue would have been proper even

though service of process on the defendants would have been impossible.
The court in the instant case relied on Tivoli Realty, Inc. v. Paramount

Pictures, Inc., 89 F. Supp. 278 (D. Del. 1950). This was a suit against
fourteen corporation defendants and the court refused to transfer the case

to a district where all of the defendants would not have been amenable to

process even though the venue would have been proper in the transferee
district. The rationale of the Tivoli decision, supra, is that "brought" as used
in � 1404(a), supra, means "brought" both in the jurisdictional and venue sense

and that a case can not be transferred to a district where the defendants
could not have been served with process. Such a holding is clearly in conflict
with the Otto and McCarley cases, supra.
The result of the holdings in the Otto and McCarley cases, supra, is that it

is now possible for a plaintiff ultimately to sue in his own district a defendant
who may live anywhere else in the country and not be amenable to process
in the plaintiff's district. This result makes it apparent that � 1404(a),
supra, is much more than a codification of forum non conveniens for that
doctrine resulted in dismissal and was only useful to a defendant. Since the

purpose of � 1404(a), supra, is the convenience of the parties and witnesses,
the result reached in the Otto and McCarley cases, supra, is a desirable one.

The action is tried in a more convenient and appropriate forum which is
in the interest of justice.
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The instant case, however, can be reconciled with the Otto and McCarley
cases, supra. A just result has been reached in the principal case because if
the motion for transfer had been granted the action would have been subject
to a motion to dismiss in the transferee district because of the lack of diversity
of citizenship. This was not possible in the Otto and McCarley cases, supra,
because the diversity was the same in either district. Thus all three decisions
reach a desirable result. The decision in the Tivoli case, supra, leaves the
convenience of the parties unanswered and denies transfer on what actually
amounts to only a technicality.
The better construction of � 1404(a), supra, considering the convenience

of the parties and the interests of justice would appear to be as stated in
the Otto and McCarley cases, supra, with an exception to the rule for cases

such as the principal case. Thus transfer to a more convenient forum should
be allowed if the venue in the transferee district is proper unless such a trans

fer would result in a dismissal of the action in the transferee district.

JAMES E. STEPHENSON

CRIMINAL LAW�Where All the Evidence Is Produced by Govern
ment Witnesses and the Defense Offers None, the Credibility
of Such Witnesses Is in the Province of the Jury and a Trial Judge
May Not Make an Instruction Tantamount to a Directed Verdict.

Appellants Frank Billed and William Lewis were convicted of operating a

lottery commonly known as the numbers game. The defense did not admit
the evidence as true and subjected the government witnesses to severe cross-

examination but did not offer any evidence of its own. The trial judge
instructed the jury to the effect that if he could in a criminal case direct
a verdict he would do so now, and if they failed to bring in a verdict they
would be wilfully disregarding their obligation as jurors as well as the mat

ters of law and evidence as presented to them by him. Held, In a case where
the only evidence is that produced by the government's witnesses and the
essentials of such evidence is not admitted as true by the defense, the charge
made is reversible error. Billed v. United States, 184 F. 2d 394 (D. C. Cir.

19S0).
The charge made in the instant case was a direct quotation of a charge

upheld in Horning v. District of Columbia, 254 U. S. 135 (1920). In that
case the defendant was brought to bar because of his attempts to evade
a statute which required him to have a license in order to carry on the
business of a pawnbroker. At the trial both the defendant and his witnesses
admitted and agreed to all the evidence presented. As reported in Horning
v. District of Columbia, 48 App. D. C. 380, 383 (1919), after the jury had
deliberated for several hours, they were recalled and the judge further charged
them as follows:
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It is your duty under your oaths as jurors to accept as correct and be governed
by the exposition of the law which I give you. In a criminal case the court

cannot peremptorily instruct the jury to find the defendant guilty. If the law

permitted, I would do so in this case. In conclusion I will say to you that a

failure by you to bring in a verdict in this case can arise only from a wilful
and flagrant disregard of the evidence and the law as I have given it to you,
and a violation of your obligation as jurors.

This was the charge from which the trial judge quoted in the instant case.

An exhaustive survey of decisions establishes that this has been the first time
that that charge has been lifted bodily out of its context and used directly
as a charge to a jury. In the Horning case the Supreme Court held that

charge proper because all the facts and testimony were admitted and agreed
upon by the defendant and his witnesses, making the issue one of law. The

judge could, therefore, direct the jury to apply that law to the case. How

ever, in the instant case, although the defense offered no evidence at all,
that evidence which the government presented was not admitted as true by
the defense and the witnesses presented by the prosecution were intensively
cross-examined. Therefore the Horning charge was held inapplicable.
This holding by the court is in accord with prior decisions which have zeal

ously guarded the jury's right to deliberate over the facts. It was early held
that a directed verdict against the accused in a criminal case is prohibited.
United States v. Taylor, 11 Fed. 470 (8th Cir. 1882). Although it has long
been recognized that a federal judge may make comment upon the evidence
when he is making his charge to the jury, still it must be dispassionate and
not binding upon them. Tuckerman v. United States, 291 Fed. 958 (6th
Cir. 1923). Nor can the court peremptorily instruct the jury to find that
defendant guilty just because it has this right of comment. Sparf and Hansen
v. United States, 156 U. S. 51 (1894). The law further demands that in
direct methods of accomplishing a directed verdict shall not be employed.
Petersen v. United States, 213 Fed. 920 (9th Cir. 1914). The case of
United States v. Gollin, 166 F. 2d 123 (3d Cir. 1948) held that the mere

fact that the government's evidence stands uncontradicted is not tantamount
to saying that the facts are in agreement and therefore the judge as a matter
of law may not instruct the jury to find the defendant guilty. And this is
also true when the only evidence submitted is the credibility of the witnesses.

Dinger v. United States, 28 F. 2d 548 (8th Cir. 1928). Similar charges
which seek to have the jury find against the defendant have been held
reversible error in cases where the judges have overlooked the element of

intent, Masters v. District of Columbia, 42 App. D. C. 350 (1914), or that
of wilfulness, United States v. Murdock, 290 U. S. 389 (1933), in the viola
tion of statutes and have commented that the question was a matter of law
and that the jury should return a verdict for the prosecution. Actually it is

only where the facts are wholly and completely uncontradicted by the de-



1951] Recent Decisions 329

fendant's testimony that a judge has been permitted to charge that it was

the jury's duty to convict the accused. United States v. Natto, 61 F. 2d
781 (2nd Cir. 1932).
The Horning case was a departure from the established line of decisions

which have consistently held against any extension of a judge's influence over

the jury. It is submitted that that case was one of an exceptional nature and
as such merits little or no extension beyond the periphery of its own peculiar
set of facts. Therefore the holding in the instant case, since the exact
words of the Horning charge were used and since there was a difference in
the factual pattern, was necessary and commendable.

CHARLES F. CRIMI

CRIMINAL PROCEDURE�Under Rule 46 (a) (2) of the Federal
Rules of Criminal Procedure an Application for Bail Pending an

Appeal Which Involves a Substantial Question Need Not Be
Granted as a Matter of Right But May Be Denied in the Exer
cise of a Sound Judicial Discretion.

Defendants, members of the Communist Party, were convicted in the federal
district court of violating the Smith Act, 54 Stat. 670 (1940), 18 U. S. C.
2385 (Supp. 1950), by conspiring to advocate and teach the violent over

throw of the United States Government and to organize the Communist Party
for that purpose. Defendants appealed and, after denial of bail by the trial

court, applied to the court of appeals for its allowance. The application
was granted. The court of appeals affirmed the convictions, whereupon
defendants expressed an intention to petition the Supreme Court to review
their cases. The prosecution then asked that bail be revoked on the ground
that defendants, while at large, had pursued and would continue to pursue
a course of conduct dangerous to the national security of the United States.
Defendants contended that the allowance of bail was mandatory on the ground
that a substantial question existed in this case and where a substantial ques
tion exists bail is a matter of right under Fed. Rules Crim. Proc. 46 (a) (2).
A majority of the court of appeals granted the motion to revoke bail. De
fendants thereupon applied to the Circuit Justice for further extension.

Held, the existence of a substantial question is a prerequisite to bail pending
appeal; finding this, bail does not become a matter of absolute right, but
remains an appeal to the discretion of the court under Rule 46 (a) (2).
There is a substantial question in this case and the circumstances involved
warrant the allowance of bail. Williamson v. United States, 184 F. 2d 280
(2d Cir. 1950).
The precise issue in the instant case is whether the allowance of bail

pending an appeal which involves a substantial question is a matter of right
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or a matter of discretion under Rule 46 (a) (2). The significance of this
decision emanates from its contrariety to that handed down in the recent

case of Bridges v. United States, 19 U. S. L. Week 2099 (9th Cir. August
24, 1950), upon which the defendants relied. That the two decisions are in
conflict admits of no doubt. Upon an almost identical statement of facts
a majority of the court in the Bridges case held that, "... bail after convic
tion should not be allowed if it appears that the appeal is frivolous. . . .

But where a meritorious question exists bail becomes a matter of right,
not of grace."
It is essential to a proper perspective of the problem involved that the

nature of the right with which the courts are dealing be defined at the out

set. The right to apply for bail pending appeal is a statutory right. It is
not a constitutional right. The established construction of the prohibition of
the Eighth Amendment that excessive bail shall not be required has been
that the same is not self executing but requires the legislation of Congress
creating the right to apply for bail to make it effective. See Ex Parte Harlan
180 Fed. 119 (C. C. N. D. Fla. 1909); United States v. Hudson, 65 Fed.
68 (W. D. Ark. 1894). Two conclusions become apparent: first, the right to
apply for bail exists only when and as provided for by Congress; secondly, the
determination of the issue in the instant case must necessarily be confined
to the construction and interpretation of the prevailing statute granting that

right.

Rule 46 (a) (2) provides:
Right to bail upon review. Bail may be allowed pending appeal or certiorari
only if it appears that the case involves a substantial question which should
be determined by the appellate court. . . . The court or the judge or justice
allowing bail may at any time revoke the order admitting the defendant to bail.

The construction given this rule by the majority opinion in the Bridges
case is a conclusion drawn from two premises: (1) The "established prin
ciples long governing the subject" guarantee the right to bail pending appeal
where a meritorious question exists. (2) There is nothing in the history of
Rule 46 (a) (2) "suggesting a purpose in any way to depart" from these

principles. In support of its major premise the court cited five cases, four
of which were decided prior to the promulgation of the present rules in
1946. The five cases were Hudson v. Parker, 156 U. S. 277 (1895) ; McKnight
v. United States, 113 Fed. 451 (6th Cir. 1902); United States v. Motlow, 10

F. 2d 657 (7th Cir. 1926); Rossi v. United States, 11 F. 2d 264 (8th Cir.,
1926); D'Aquino v. United States, 180 F. 2d 271 (9th Cir. 1950).
It is submitted that none of these cases held that bail pending an appeal

which involves a substantial question is a matter of right. See Bridges v.

United States, supra, (dissenting opinion). Furthermore, in the history of
the question at hand there has been but one decision, Bennett v. United States,
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36 F. 2d 475 (5th Cir. 1929), and that of doubtful weight, construing prior
statutes to the effect that a person is entitled to bail on such appeals. On
the contrary, a thorough investigation of the decided cases would seem to

establish the principle that the admission to bail in these cases depends upon
the sound discretion of the court to which application therefor is made. On the
basis of these findings it is submitted that the construction given Rule 46

(a) (2) by the 9th Circuit must fall, along with the validity of its major
premise to the extent that the same is based thereon.

However, in deference to that court, it must be admitted that the over

weening propensity of the federal courts to grant bail pending appeal, even

in cases where a meritorious question is palpably absent, and their further

proneness to use immoderately strong language in cases which do present ques
tions of merit, has well-nigh led to a guarantee of bail in practice, though not

in principle. It would seem that the recognized formula is to pay lip service
to the principle and then promptly grant bail on the ground that its allowance
is warranted by the circumstances of the case. Witness the instant case.

The question remains as to whether the allowance of bail is a matter of

right or a matter of discretion in cases arising under Rule 46 (a) (2). The
The construction and interpretation of the rule is still our approach to a

solution. Eliminated only is the existence of prior rules or decisions as a

consideration in favor of the 9th Circuit's construction.
In the instant case Justice Jackson, in deciding that the rule permits bail

only in circumstances warranted by sound judicial discretion, set forth the

following at note 4, page 281, as the reasons for his decision:

The unpublished history of the rule in the files of this Court shows that the

Advisory Committee submitted it to this Court with this language in the
first line, "Bail shall be allowed. Chief Justice Stone returned the pro
posed rules, stating that the word "shall" should be changed to "may." ... In
a note attached to an early draft, the following comment was made: "The

discretionary power to admit to bail pending appeal is made explicit in the
new closing sentence," ....

Keeping in mind the prior conclusion that the right to bail exists only
when and as provided for by the legislature, and adding thereto the fact
that the present rules were promulgated with the force and effect of law by
the Supreme Court itself under authority of an act of Congress, 48 Stat. 399

(1934), 18 U. S. C. � 688 (1946), in the light of the cardinal rule of statutory
construction that the intention of the legislature must govern, it would seem

conclusive that the construction of the rule given by the court in the instant
case is the correct one.

Again in deference to the decision of the 9th Circuit, we should note that
the unpublished history of the rule upon which Justice Jackson relied was

obviously not available to the court in the Bridges case. Had this information
been so available, it is much to be doubted that the court would have reached
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the same conclusion. Nevertheless, the conflict between the decisions of the
2nd and the 9th Circuits remains unresolved. That it will be resolved, and
resolved in favor of the 2nd Circuit's construction, seems inevitable.

GEORGE R. BISACCA

DIVORCE�District of Columbia Statute Providing That No Final
Decree Shall Take Effect Until the Expiration of Six Months
Voids Ab Initio a Marriage Contracted In a Foreign Jurisdiction
During That Period.

The defendant in the present suit for maintenance had been divorced by
his first wife. The decree handed down in the divorce proceeding provided
that the divorce was not to become absolute and take effect until six months
from the date thereof. Within the six months period, the defendant married
the plaintiff in Baltimore, Md., plaintiff having knowledge of the defendant's
marital status. The parties never lived together. Before the six months
had expired, plaintiff brought the instant suit for maintenance in the District
of Columbia. Held, the remarriage in a foreign jurisdiction of a party to a

divorce proceeding in the District of Columbia within six months of the

handing down of the decree of divorce is void ab initio. Oliver v. Oliver,
D.C. Cir., October 23, 1950.
This is the first occasion for construing 16 D.C. Code � 421 (1940), 41

Stat. 567 (1920) as amended by 49 Stat. 540 (1935) which has been law
for fifteen years and reads as follows:

No final decree annulling or dissolving a marriage shall be effective to annul or
dissolve the marriage until the expiration of the time allowed for taking an

appeal, nor until the final disposition of any appeal taken, and every final
decree shall expressly so recite. Every decree for absolute divorce shall con

tain the date thereof and no such final decree shall be absolute and take
effect until the expiration of six months after its date.

In asserting the validity of the Baltimore marriage, the plaintiff relied on

two cases, both of which were decided prior to the amendment of the District
of Columbia Statute construed in the instant case. The first is Tillinghast v.

Tillingkast, 58 App. D.C. 107, 25 F. 2d 531 (D.C. Cir. 1928) which is fac

tually on all fours with the instant case. In construing D.C. Code � 983a,
(1901) 41 Stat. 567 (1920), (the first sentence of the present statute),
which provides substantially that no final decree will be effective until the

expiration of the time allowed for taking an appeal, nor until the final adjudi
cation of any appeal taken, the court held that such a provision was for
the benefit of the party divorced by his spouse, that his remarriage before the

expiration of the specified time operated as a waiver of the right to appeal
and in no way affected the second marriage. The plaintiff relied also on
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Loughran v. Loughran, 292 U.S. 216 (1934) which, in questioning the extra
territorial effect of a statute allowing only the innocent party in an absolute
divorce to remarry, 31 Stat. 1345 (1901) (later repealed), said by way of
dictum that the mere statutory prohibition of remarriage by divorced persons,
either generally or for a prescribed period after the entry of the decree, is given
only territorial effect.
In consequence of these two cases, the prevailing opinion in District of

Columbia legal circles was that decrees were final, as the words of the statute

recite, pending only the right to appeal. The present case has changed the
rule. District of Columbia divorce decrees are not final, and therefore do
not end the marital status. Thus, marriages anywhere by the parties to the
decree within the statutory period are considered void in the District of Colum
bia. The court distinguishes between statutes rendering the decrees provi
sional and those of a penal nature, holding that the present District of Columbia
statute "contemplates a provisional decree of divorce only, which cannot

mature and become effective until lapse of the intervening time." The rule

adopted is that appearing in the Restatement, Conflict of Laws, � 130,
comment a (1943). Lacking the element of cohabitation, this case must be

distinguished from the situation where, after the removal of an impediment,
cohabitation raises up a common law marriage. Utterback v. Utterback, 71
F. Supp. 231 (D.D.C 1947).
Not all states incorporate in their marriage laws provisions concerning re

marriage of divorced parties; however, many do. A distinction can be noted
in the several types found, though no attempt to classify them has been
discovered. These statutes fall roughly into three species. First, is the truly
interlocutory system where no final decree is entered until the expiration of a

specified time, e.g. California, Colorado, Delaware, Massachusetts, and New
York. Second, are those providing specifically that neither party may remarry
for a specified time, e.g. Arizona, Iowa, Oklahoma, Virginia, West Virginia,
and Wisconsin. Third, axe those utilizing a final decree handed down imme

diately, which however, is to become absolute only after lapse of a specified
time, e.g. District of Columbia, Kansas, Nebraska, Oregon, Rhode Island,
and Utah.
There seems to be no distinction as to the effect given the various types

of statutes enumerated, the general rule being that at least the matrimonial
bond remains undisturbed for some period of time after the proceedings. Where
the interlocutory system prevails, there is no severance of the ties of matri

mony until the decree becomes final by lapse of time or a final decree is
entered. Sullivan v. Sullivan, 219 Cal. 734, 28 P. 2d 914 (1934). If a statute

obligates the parties to a divorce action to refrain from marrying for a

specified period, they remain husband and wife for that period, and a mar

riage contracted in violation of such statute will be held void even though
contracted in another state. Heflinger v. Heflinger, 136 Va. 289, 118 S.E.
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316 (1923). Though the statute may call the decree final or absolute, if
it provides that it shall not be effective until the expiration of a specified time,
a remarriage within such period is void, not only if contracted in the state

of the domicile but also if contracted in another state. McLennan v. Mc
Lennan, 31 Ore. 480, 50 Pac. 802 (1897). Contra: Wheelock v. Frevwald,
66 F. 2d 694 (8th Cir. 1933), a case decided under a statute almost exactly
the same as that of the District of Columbia.

Clearly, the instant case necessitated a construction of the 1935 amend

ment, supra. The cardinal rule of construction is that the intent of the legis
lature be given effect. The construction placed on 49 Stat. 540 (1935)
accords with that of Representative Carpenter of Kansas who reported on

the bill to the House sitting as a committee of the whole. After declaring
that the intention of the draftsmen was to make the District law as "strin

gent as possible" so as to preclude any possibility of a divorce mill, the con

gressman went on to say that the bill provided for an appeal, which if taken
must be ". . . finally adjudicated, and in no event can the parties remarry until
the lapse of six months because the decree does not become binding until six
months after its date". 79 Cong. Rec. 11587.

Fundamentally, the court's position is sound. The instant decision clearly
follows the intention of the legislature and brings to light a facet of our divorce
law which has long been ignored. However, it is believed that the court

went too far in terming the decree either provisional or interlocutory. Final
decree is the express description used by the legislature and that which should
have been used by the court. Is this decree to be provisional in the strict
sense so as to allow its vacation in the event the parties decide to resume their
matrimonial status? Does the court intend that the right of appeal shall
arise only at the expiration of the six months? The present decision leaves
the answer to these questions in doubt. See 28 U.S.C. �� 1291, 1292 (1948)
and Stewart v. Roberts, 80 App. D.C. 405, 154 F. 2d 697 (D.C. Cir. 1946)
concerning the appealability of federal interlocutory decrees. The better view
would be that the divorce is final in every respect, but that the statute, 16
D.C. Code � 421 (1940) operates as a bar to the remarriage of the parties
without in any way affecting the finality of the decree.

GEORGE B. MICKUM
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INSURANCE�Comprehensive Automobile Accident Policy, Expressly
Excepting Liability for Loss Caused by Collision Renders the

Insurer Not Liable for Damages Resulting to Automobile, Where
It Skidded off the Road and into an Embankment, Since Collision
with the Embankment, Not the Skidding Was the Cause of the

Damage.

While driving on an icy road, plaintiff's motor vehicle skidded, went out

of control, left the road and went into an embankment. Plaintiff brought
an action to recover for the damage to the automobile, under a comprehen
sive automobile accident insurance policy, expressly excepting liability for
loss caused by collision of the automobile with another object. He based
his right of recovery on the fact that the skid and not the collision was the
cause of the damage. The trial court, adopting this theory, held that the
defendant insurance company was liable. The defendant appealed. Held,
the collision between the motor vehicle and the embankment was the direct
and efficient cause of the damage and the accident was thus within the

exception mentioned in the policy. Bruener v. Twin City Fire Insurance Co.,
222 P. 2d 833 (Wash. 1950).
The basis of the trial court's decision was that the problem presented was

indistinguishable from that encountered in Ploe v. International Indemnity
Co., 128 Wash. 480, 223 Pac. 327 (1924). In that case, the plaintiff was

driving his automobile along a curved road on the side of a mountain. The
vehicle skidded, the driver lost control and after proceeding some twenty-five
feet, struck a tree stump, overturned and plunged down a mountain side.
The driver's insurance policy covered damage caused by accidental collision.
Plaintiff sought to recover for the collision, not only for the damage caused

by contact with the tree stump, but also for that caused by the contact with
the earth on the plunge down the mountain side. The court, holding that
the proximate cause of the damage was the skidding, and that the phrase
"accidental collision" meant that the policy covered accidents proximately
caused by a collision, held that the defendant insurance company was not liable.
The majority of the Washington court in the instant case, expressly over

ruled the Ploe case, supra, saying at 835, ". . . had there been only a skidding
there would have been no damage. The collision itself is the direct, violent
and efficient cause of the damage." That the distinction here made is well

taken, is indicated by the following language from the opinion in the Ploe

case, supra, at 483, where the court said:

... the instant it left the roadway and started uncontrolled down the moun

tain side, its doom was sealed and its destruction certain. Its subsequent con

tact with the stump was an incident which had, and could have, no effect

upon the situation beyond hastening or delaying for an instant the final result.

Thus in both cases it was the direct, efficient cause of the damage for which
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the courts searched, and having found that circumstance, to the exclusion of
all others, they labelled it the proximate cause and liability was made conse

quent upon whether such cause was embraced within the terms of the in
surance policy.
The problem posed by the instant case is that of cause of loss. Generally

the term as used in liability insurance policies has been construed to refer
to proximate, not to remote cause. Accident Insurance Co. v. Crandal, 120
U. S. 527 (1887); Unkelsbee v. Homestead Fire Insurance Co., 41 A. 2d 168

(D. C. 1945). As to what constitutes proximate cause in relation to the fixing
of insurance liability, it is said to be that cause to which the event can be
attributed. Lanasa Fruit S. S. & Importing Co., 302 U. S. 556 (1938). More

specifically, it is the dominant, efficient cause, not the incidental cause. Clouse
v. St. Paul Fire and Marine Insurance Co., 152 Neb. 230, 40 N. W. 2d 820

(1950). And that which proximately causes the loss must be a peril insured
against. Accident Insurance Co. v. Crandal, supra.
A case directly in point is Interstate Casualty Co. v. Stewart, 208 Ala. 377,

94 So. 345 (1922), which held that contact with an embankment near the

highway when the car becomes unmanageable, leaves the road and strikes
such embankment, is a collision within the terms of an insurance policy cover

ing motor vehicle collision. Contact with an embankment has been held to

be a collision in the following cases: Pred v. Employers Indemnity Corp., 112
Neb. 161, 198 N. W. 864 (1924); Columbia Insurance Co. v. Ckatterjee, 93
Okla. 249, 219 Pac. 102 (1923); American Automobile Insurance Co. v. Baker,
5 S. W. 2d 252 (Tex. Civ. App. 1928).
Contact with an embankment having been established to be a collision, the

question of whether such collision was the proximate cause of the loss must

be answered. That it was in the instant case, can, it is felt, be gleaned from
the common sense principle that skidding does not necessarily cause damage,
whereas contact with an embankment, or plunging down a mountain side, as

in the Ploe case, supra, generally does. The point is well illustrated in Wein-
stein v. Granite State Fire Insurance Co., 54 A. 2d 573 (D. C. 1947). In

that case two automobiles collided at an intersection. The majority of the
court was of the opinion that collision was the proximate cause of the loss
and not the temporary blinding of the plaintiff by the sun, or negligence of
the plaintiff, negligence of a third person, or negligence of both. Here as

in the instant case the court has considered the possible causes and separated
those which were secondary or remote from that which was the direct or

proximate.
Cause of loss in insurance liability cases, involving as it does a determina

tion of proximate cause, presents a situation where particulars must be judged
in the light of general principles. Thus, it is felt, that the ultimate de
terminant should be whether that which directly caused the damage comes

within the terms of the policy.
JOSEPH B. CAIN
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INTERNATIONAL LAW�Under Certain Circumstances a Federal
Court May Give Present Effect to Acts of an Unrecognized But
De Facto Government.

The Bank of China is a corporation chartered under the laws of China.
The majority of the stock is owned by the Government of China. According
to its charter the central office is to be located at Shanghai. For some years
the Bank has maintained a large account with Wells Fargo, and at present its
deposits with that company amount to well over a half million dollars. When
in April, 1949, the Chinese Communist troops were blasting away at the gates
of Shanghai, the main office of the Bank was removed to Canton, supposedly
upon a vote by the Board of Directors. Shortly thereafter it was transferred
to Hong Kong. Wells Fargo was advised of the changes in location and also
was directed to pay only upon orders received from the Hong Kong office.

By June the Communists had completely captured Shanghai. Accordingly,
Wells Fargo was informed by the Chinese Peoples Liberation Army that it
had taken control of the Bank of China, and was ordered to pay only on

demand from the Shanghai office. In October the Hong Kong office directed
Wells Fargo to pay the entire balance on deposit to its New York branch office.
Wells Fargo refused to make payment because of the conflicting claims.

The New York office instituted this suit against Wells Fargo to recover the
balance on deposit. Defendant pleaded the conflicting claims. Pending hear

ing of plaintiff's motion for summary judgment, a second group of attorneys,
claiming appointment by the Central People's Government in Shanghai to

act as attorneys for the Bank, filed a motion to dismiss this suit or to sub
stitute themselves as attorneys for the plaintiff. The attorneys for the New
York office sought to reject this latter motion on the grounds that the Na
tionalist Government, by this time located on the island of Formosa, was

the only Chinese government recognized by the United States, and any change
of management purporting to result from an act of the unrecognized gov
ernment was to be disregarded by this court. Held, in view of past decisions
giving limited recognition to unrecognized but de facto governments, the
act of seizure of the Bank by the People's Government is taken cognizance of,
but due to the uncertain international situation the cause will be continued,
with all motions denied for the present. Bank of China v. Wells Fargo Bank
& Union Trust Co., 92 F. Supp. 920 (N. D. Cal. 1950).
The decision, perhaps unwittingly, seems to have created the foundation

for an inroad into the accepted doctrine of limited retroactive effect of recog
nition of de facto governments. In fact the court may be said to be giving
present effect to a prospective recognition, which may or may not ever come

about, depending upon the policies of the political department of the govern
ment.

The principle that acts of a de facto government, previous to its becoming
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a de jure government in the eyes of the United States, will be given a some

what limited effect by our courts has been firmly established by a long line
of cases. The doctrine found fertile ground in cases following our own

Civil War. One of the earliest of these decisions, and perhaps the most

cited and quoted, is the case of Thorington v. Smith, 8 Wall. 1 (U. S. 1868).
The Court in that case, speaking through Chief Justice Chase, characterized
the government of the insurgent Confederate States as a de facto government
in an intermediate degree, a government "of paramount force." It was held
that paper money issued by the Confederate Government must be considered
to have been valid during the war. Hence, one sued on a note in a federal
court after the war, could prove that the amount stated in the note was

meant to be in Confederate dollars. Following the same principles insurance
companies established by the legislature of Georgia during the rebellion could

validly sue the United States in the Court of Claims. United States v. In
surance Companies, 22 Wall. 99 (U. S. 1874). The case of Baldy v. Hunter,
171 U. S. 388 (1898), developed rather fully the reason behind the principle.
The Court explained that the interim government is considered as de facto
the temporary sovereign, and since necessity called for some form of civil

authority within the territories of insurgent states, any legislative acts or

judicial decrees promulgated during that time are given retroactive validity,
so long as not contrary to the interests of the Federal Government. See
also in this category of cases, Sprott v. United States, 20 Wall. 459 (U. S.

1874); Confederate Note Case, 19 Wall. 548 (U. S. 1873); Horn v. Lockhart,
17 Wall. 570 (U. S. 1873); Delmas v. Insurance Co., 14 Wall. 661 (U. S.

1871).
The refusal of our State Department to recognize the Soviet Government

from 1917 until 1933 opened the way to many nice questions as to the extent
of the retroactive effect of recognition. During the non-recognition period
the courts adhered closely to their policy of refusing to recognize any acts of

governments not recognized by the political department. The case of Russian
Reinsurance Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 703 (1925), presents
a set of facts similar to those of the instant case. There the directors
of the Russian company established an office in Paris and purported to

carry on business as usual. The New York court dismissed their suit, not

because of any recognition of acts of the Soviet Government, but because the
directors were unable to show that they were acting in the interests and

according to the charter of the corporation which had been dissolved by the
Soviets. The court suggested that, had the directors been able to show that

recovery by them would aid the corporation, the suit would have been
entertained in the face of the Soviet decree dissolving the corporation. To
the extent that the Bank of China case agrees in result with this case, it is in
accord with general principles of corporation law.

The court in the instant case relies on some language in the case of
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Guaranty Trust Co. of New York v. United States, 304 U. S. 126 (1938),
to develop its theory of giving present effect to the acts of the unrecognized
foreign government. In that case it was decided that the New York statute
of limitations barred suit by the United States, as assignee for the Soviet
Union under the famous "Litvinoff Assignment", since the courts had been

open to suit by the Provisional Government of Russia during the period of

non-recognition of the Soviets from 1917 to 1933. The Provisional Govern
ment was the only Russian government recognized by the United States dur

ing that period. The Court declared that recognition of the de facto gov
ernment had a limited retroactive effect and did not invalidate the suits by
and dealings with the prior recognized Provisional Government. See the
Editorial Comment, The Litvinoff Assignment and the Guaranty Trust Company
Case, 32 Am. J. Int'l L. 542 (1938), for a detailed discussion of this case.

Hence it is obvious that the Supreme Court in that case meant to put a definite
limit on the doctrine of retroactive effect. And yet the court in the present
case induces from statements in that case a principle of prior effect.
The English Court of Appeals, in a case decided just a few weeks before

the instant case, cited the Guaranty Trust Co. case as substantiating its hold

ing in setting an even more definite limit on the doctrine of retroactive effect.
Boguslawski v. Gdynia Ameryka Linie, 66 T. L. R. 596 (C. A. 1950). The
issue in this case was whether the recognition on July 6, 1945 by His

Majesty's Government of the Polish Provisional Government of National

Unity, established June 28 of that year, invalidated resolutions passed
during the interim period by the old Polish Government, temporarily located
in London. It was held that the recognition did not have this retroactive
effect. Lord Justice Cohen quoted from the Guaranty Trust Co. case at

length, approving its principles and finding comfort in its holding. Lord

Justice Denning, writing a concurring opinion, further explained the doctrine

by pointing out that any prior acts of the new government, as concerned
the internal affairs of the Polish State, would have to be given retroactive

effect, else it would be inconsistent with the acknowledgment of sovereignty
implicit in the recognition. The Lord Justice illustrates the limits of the
doctrine in very concrete terms, when he sums up, at page 609, in these words:

The retroactive effect must, however, be confined to acts of the Government
within its proper sphere, that is to say, acts with regard to persons and prop
erty in the territory over which it exercised effective control. . . .

For a fuller discussion of this case and the doctrine itself, see Note, Recogni
tion of Foreign Governments�Limited Retroactive Effect, 3 Int'l L. Q. 564

(1950).
The instant case and the Boguslawski case represent antithetical interpreta

tions of the effect to be given to non-recognition. The former case indicates
a willingness to give some present effect, although limited, to the unrecognized
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government. The latter case shows an unwillingness to give any effect to the
acts of the de facto sovereign while still unrecognized and only a very limited
effect to prior acts upon recognition. If the view of the court in the instant
case be carried to its logical conclusion, it could conceivably bring about a

principle that the same present effect will be given acts of unrecognized
governments as that given to de jure governments. Such a rule would prac

tically nullify the established doctrine of limited retroactive effect and would
abolish distinctions which have been solidified by a whole field of decisions
in the realm of international law.

DONALD W. O'BRIEN

LABOR LAW�The Labor Management Relations Act of 1947 Does Not
Prohibit Every Picketing Which Might be Construed to Have as

an Object the Forcing of a Third Party to Cease Doing Business
With the Party the Strike is Against; Nor is it Secondary Picket
ing When a Contractor-Subcontractor Relationship Exists on

the Picketed Premises.

A contractor erecting a commercial building subcontracted some electrical
work and supplies. The subcontractor employed non-union workers. All the
other employees, including those of the other subcontractors, were members
affiliated with the petitioner, The Denver Building Trades Council. The union

placed a picket on the premises bearing a placard stating the project was

unfair to them. During the period of picketing from January 9 through
January 22, 1948, no union members worked on this particular job, although
other union members continued their work without interruption on other

projects of the contractor where all the subcontractors employed union per
sonnel. The National Labor Relations Board ruled that petitioners had

engaged in an unfair labor practice in violation of � 8(b)(4)(A) of the
Labor Management Relations Act of 1947. Held, � 8(b)(4)(A) is restricted
to secondary picketing and the picketing of this project, which is picketing
of the contractor as well as the subcontractor against whom the union had a

grievance, is not secondary picketing. Denver Building and Construction
Trades Council v. N.L.R.B., D. C. Cir., September 1, 1950.
This decision is in direct conflict with holdings of two other circuit courts,

differing with each court on separate points. International Rice Milling Com

pany v. N.L.R.B., 183 F. 2d 21 (5th Cir. 1950) held that � 8(b)(4)(A)
prohibited every strike which might be construed as having an object of forc
ing a third person from doing business with the person against whom the strike
is conducted. No distinction was drawn between primary and secondary
boycotts in applying � 8(b)(4)(A). The court arrived at this conclusion

by applying the literal interpretation of � 8(b)(4)(A) of the Labor Manage-
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ment Relations Act of 1947, 29 U. S. C. � 158(b)(4)(A) (Supp. 1950), which
states:

(b) It shall be an unfair labor practice for a labor organization or its agents�

(4) to engage in, ... a strike . . . where an object thereof is: (A) forcing
or requiring any employer ... to cease doing business with any other

person, ....

The 5th Circuit in the International Rice Milling Co. case, in not applying
� 8(b)(4)(A) to secondary boycotts only, does not follow the great weight
of authority. Most courts have interpreted the legislative history of the
Act to limit application of the section to secondary boycotts. International
Brotherhood of Electrical Workers v. N.L.R.B., 181 F. 2d 34 (2d Cir. 1950);
Douds v. Metropolitan Federation of Architects, 75 F. Supp. 672 (S. D. N. Y.
1948); Printing Specialties and Paper Converters Union v. Le Baron, 171 F.
2d 331 (9th Cir. 1948); see also, United Electrical Workers and Ryan Con
struction Corporation, 85 N.L.R.B. 417 (1949); Oil Workers International
Union and The Pure Oil Company, 84 N.L.R.B. 315 (1949); 39 Georgetown
L. J. 158 (1950).
The conflict between the Denver Building Trades Council case and the

I.B.E.W. case, supra, presents a more difficult problem. The I.B.E.W. case

rules that picketing against the job when a third party subcontractor has
been allowed to employ non-union labor on the same premises, is also secondary
picketing of the primary contractor under the meaning of � 8(b)(4)(A) of
the Labor Management Relations Act. Both of these cases are contra to

the International Rice Milling Co. case in ruling that � 8(b)(4)(A) applies
only to secondary strikes and boycotts. The I.B.E.W. and the Denver cases

differ as to whether the facts as stated constitute secondary picketing. A rea

sonable interpretation of the cases indicates the ruling of neither court would
be affected if the contractor employed the non-union men and the subcon
tractor employed only union personnel. With the exception of their ruling
in the Denver Building Trades Council case, the N.L.R.B. rulings before

Judge Learned Hand's opinion in the I.B.E.W. case agree with the opinion
of Judge Fahy in the Denver case in the D. C. Circuit. United Electrical
Workers and Ryan Construction Corporation, supra; Oil Workers International
Union and Pure Oil Company, supra; Douds v. Metropolitan Federation of
of Architects, supra.
The I.B.E.W. case under practically the same facts held, Judge Clark

dissenting, that the primary contractor was an independent "neutral" third
party, and this fact made the picketing secondary, and as such prohibited by
� 8(b)(4)(A). This is directly opposite to the unanimous opinion (on this
point) in the Denver Building Trades Council case.
The single case in point subsequent to the I.B.E.W. case holds with the

Denver Building Trades Council ruling. Elliott v. Amalgamated Meatcutters,
91 F. Supp. 690 (W. D. Mo. 1950).
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Judge Fahy writing the opinion of the court in the Denver case develops
the dissent of Judge Clark in the earlier case. Certiorari has been applied
for in the I.B.E.W. case, and it is probable that the view of the Denver

Building Trades Council case will be accepted for practical reasons.

It is difficult to separate interested parties in many instances where construc

tion projects involve subcontracting. This affords undue opportunity for eva
sion of employees' bargaining power by the simple process of using nominal
subcontractors. The holding of the I.B.E.W. case would encourage subcon

tracting as insurance against labor's most effective weapon in cases of unsolved

disputes. See e.g., Douds v. Metropolitan Federation of Architects, supra,
where an attempt was made to use a straw subcontractor. This would greatly
restrict the ability of construction workers to unionize, if it did not completely
deprive them of it.

Not only would it be against the interests of organized workers, but would
also be unfairly prejudicial to the small contractor who does not operate a

sufficiently large business to warrant subcontracting. In effect, this holding
would give the large builder a great advantage over the small operator. The
contractor who can subcontract, by doing so would avoid strikes against him
self, but the smaller contractor who must deal directly with labor would be

subject to its full bargaining powers. If nothing else, this rule as to secondary
picketing would be an inducement for an employer to have indirect relations
with his employees.
The ruling of the Denver Building Trades Council case does not mean

that a subcontractor who is in fact a neutral can be coerced to refrain from

doing business with the employer against whom a grievance is had. The
workers can strike only as provided by law, and these present laws with
the interpretation of � 8(b)(4)(A) by the Denver case are sufficient to pre
vent unfair and unjust labor practices. Strikes can be used only against
the premises where the employer is unfair to his employees. The workers
cannot go to any other location to picket as that is secondary picketing and
prohibited by the Labor Management Relations Act of 1947. They cannot
force the subcontractor to cease purchasing, selling, or working on other

projects where there are no unfair labor practices by the employer.
Keeping these restrictions in mind, it does not seem unjust to require a

contractor to be responsible for his subcontractors abiding by fair labor prac
tices when they both operate on the same premises. Nor is it unjust to re

quire the subcontractor who uses union men to make sure that they will not
be working on the same project where other employers are engaged in unfair
practices.
By the very nature of the construction trade, it would be very diffi

cult to determine the extent either was concerned with the employees of
the other in many factual situations, and considering the many limitations and

regulations upon organized labor, it is not too great a burden to allow em-
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ployees of either to demonstrate lawfully against the whole project when
one of the employers on that project has been unfair. Union workers should
be allowed to strike even though non-union workers of another employer are

present on the same job.
The I.B.E.W. case was decided first, holding that � 8(b)(4)(A) applied to

secondary picketing, and that a contractor could be a neutral third party
when a subcontractor on the project was concerned in a labor dispute. The
International Rice Milling Co. case held that � 8(b)(4)(A) applied to pri
mary as well as secondary picketing. The last case decided, the Denver case,
held with the I.B.E.W. case on interpreting the Labor Management Relations
Act of 1947, but held that a contractor was not a neutral third party when the
strike was against a subcontractor on the same premises. It is submitted that
the interpretation given � 8(b)(4)(A) by the I.B.E.W. and Denver cases

should be adopted and that the holding of the Denver case as to picketing
when a contractor-subcontractor relationship exists is the better rule.

SOL E. ABRAMS

TORTS�Driver of Car Which Stalled on Defendant's Railroad Tracks
Held Guilty of Contributory Negligence as a Matter of Law When
He Was Struck by a Train While Attempting to Remove Car From
Tracks.

Plaintiff Harold Freund brought suit against the Gulf, Mobile, and Ohio
Railroad in the United States District Court for the Eastern District of Mis
souri for injuries sustained by himself in a collision at a railroad grade crossing
in Illinois. Freund was driving on a country highway. The ground was covered
with snow and sleet, and because of a fog the driving was very hazardous.
Vision was limited to 650 or 700 feet, up and down the track. The railroad
had constructed and maintained a highway grade crossing over its tracks so

that the roadway at the intersection would be flush with the rails. However,
it did not maintain this roadway across the shoulders of the highway. Freund
was familiar with the crossing and knew that trains frequently reached the

crossing at this time. In order to get better traction as he ascended the crossing,
he placed the right wheels of his car on the gravel shoulder. When he reached
the tracks, and tried to cross the rails, his car's wheels dropped into the negli
gently maintained roadbed of the defendant, and his car stalled. Evidence

showed that he had looked and listened before embarking on the crossing.
After the car stalled, Freund looked both ways, but saw nothing. For 12 to

15 seconds thereafter he attempted to start his car in order to remove it from
the tracks, during which time he saw or heard nothing. When he finally saw

the locomotive, it was 150 feet from him, and he tried to escape, but was un

able to do so. The trial court submitted the question of contributory negligence
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by the plaintiff to the jury, who returned a verdict for the plaintiff. The Court
of Appeals for the 8th Circuit reversed the trial court. Held, the proximate
cause of plaintiff's injuries was his negligence in remaining in a position of
known danger, and recovery by him against the railroad was barred as a

matter of law by his contributory negligence. Gulf, M. & O. R. R. v. Freund,
183 F. 2d 100S (8th Cir. 1950).
It has been universally held that a driver approaching a railroad crossing

must exercise care commensurate with the known danger, and when a traveler
on a public highway fails to use the ordinary precautions of sight and hearing
where his view is unobstructed, the general knowledge and experience of man
kind condemns such conduct as negligence. Graham v. Hagmann, 270 111. 252,
110 N. E. 337 (1915).
This duty may be qualified by attendant circumstances. CMsholm v. Sea

board Air Line Ry., 121 S. C 394, 114 S. E. 500 (1922). There the court
held that the presence of unusual conditions, not created by the traveler, and
especially where the conditions are brought about by the railroad, which are

sufficient to divert the attention of a man of ordinary prudence, would be ade

quate excuse for failure to look and listen. Accord, Moore v. Atlantic Coast
Line R. R., 192 S. C 406, 7 S. E. 2d 4 (1940); Snodgrass v. Wilson, 206
111. App. 99 (1917).
Most courts have adopted this qualification in the cases involving stalled

cars, where the car has become stalled on the tracks through no fault of the

plaintiff. Broad v. Pennsylvania R. R., 357 Pa. 478, 55 A. 2d 359 (1947);
Zurcher v. Pittsburgh Rys., 353 Pa. 212, 44 A. 2d 581 (1945); Jamison v.

Kamerer, 313 Pa. 1, 169 Atl. 231 (1933). In allowing a recovery to plaintiff
in Broad v. Pennsylvania R. R., supra, at 361, the court pointed out that the

plaintiff, in a perilous position, was required to exercise his best judgment,
and nothing more, and that only a jury could properly apply the standards
of care required by a reasonable and prudent man in similar circumstances.
Even a more liberal rule was followed in Schaff v. Coen, 131 Ohio St. 279, 2

N. E. 2d 605 (1936). Plaintiff had stalled upon defendant's tracks because of

a defect in the car, not because of defendant's negligence. The court maintained
that the plaintiff could not be held to nicety and delicacy of judgment, and

that his contributory negligence was a matter for the jury to determine. Some

courts, however, have limited the rule, and say that the plaintiff, if he places
himself in the dangerous situation, will be considered guilty of contributory
negligence as a matter of law. Fogg v. New York, N. H. & H. R. R., 223

Mass. 444, 111 N. E. 960 (1916).
A few courts have laid down the doctrine of the principal case, and have

denied recovery to the plaintiff if he is placed in a perilous circumstance and

has sufficient time in which to escape injury to himself. Kraft v. Pere Marquette
Ry., 262 Mich. 494, 247 N. W. 727 (1933). The rationale behind these

cases seems to be that the plaintiff should view his situation with complete
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objectivity, and should not give the slightest thought to his own property. In

deed, the court in the principal case, at 1012, said:

Certainly a motorist stalled on a railroad track, where from past experience
he knows a train is liable to approach at any moment, does not exercise care

commensurate with his perilous situation unless he looks and listens for trains
as often and as constantly as looking and listening are necessary to enable him
to avoid injury.

This rule, in effect, erases the familiar figure of the "reasonable man", and
in its place substitutes an arbitrary rule which precludes recovery mechanically.
On the surface this may appear to be a sound way of meeting the problem of

personal injuries due to stalled cars on railroad crossings, but it gives birth
to more serious problems which could harass the courts at a later time: (1)
Such a doctrine will discourage people from protecting their property in the
face of peril, when a reasonable risk might have saved the property. (2) Fur

thermore, it would not place the defendant in an advantageous position, since
the rule would inevitably lead to an increased number of collisions. (3) The
stalled motorist is placed in an almost impossible dilemma, in that he may be
held negligent if he abandons his car on the tracks to escape injury and the
car later causes damage to the train, while if, as in the instant case, he attempts
to remove his property, he will be held negligent as a matter of law for not

seeing or hearing the train in time to escape personal injury. (4) The doctrine
will substitute for the "reasonable man" standard, a crystallized rule which
will be unfair and burdensome, since the human element, so prominent and

necessary in the law of torts, will have been wiped away.
The last mentioned problem, stemming from Gulf, M. & 0. R. R. v. Freund,

supra, seems to be an offspring, or at least an outgrowth of the same hard
rule laid down in the famous case of Baltimore & Ohio R. R. v. Goodman,
275 U. S. 66 (1927). In that case, Justice Holmes made it an absolute rule
that a person approaching a railroad crossing must stop, get out, look and

listen, lest he be guilty of contributory negligence. This was in line with
Holmes' view that standards such as due care and reasonableness should be
taken from the juries by the courts and crystallized into fixed rules. However,
the doctrine of that case was later delimited by Justice Cardozo, who recog
nized that the intellect, emotions, and physical limitations of human beings
were elements with which to be reckoned in the formulation of tort principles.
In Pokora v. Wabash Ry., 292 U. S. 98 (1934), he held that the plaintiff's
duty to stop, get out, look and listen on an approach to a railroad crossing
was conditioned on the presence of impediments rendering sight and hear

ing inadequate for his protection. In view of the Supreme Court's rejection
of this mechanical rule, it seems likely that the present case does not repre
sent any new trend in the field of torts, but is only the lingering of a view
that has generally been discarded.

FRANK J. OFFERMANN, JR.
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WILLS�The Doctrine of Dependent Relative Revocation Applies
Where a Will Validly Executed Contains an Express Revocation
Clause and Bequest Is Invalid for Extrinsic Reasons.

Lillian L. Nutting, the testatrix, executed three wills. The first was executed
in 1943, the second in March 1947, and the third on July 14, 1947. All three
wills provided for the disposition of the residual estate in the same manner.

By this provision, two-sixths was given to the Washington Cathedral and
one-sixth to the Church of the Nativity. Both are religious institutions. The
District of Columbia Code provides that testamentary gifts to such organiza
tions are invalid if made within one calendar month of death. The testatrix
died on July 26, 1947, less than thirty days after the execution of the last
will (of July 14th). The last will contained an express clause which revoked
"any and all wills and codicils" theretofore made. Held, the doctrine of de

pendent relative revocation applies, thereby saving the gifts to the religious
organizations, although otherwise they would have failed by statute, and by
virtue of the express clause of revocation contained in this validly executed in
strument. Linkins v. Protestant Episcopal Cathedral Foundation of the Dis
trict of Columbia, D. C. Cir., October 30, 1950.

The doctrine of dependent relative revocation applies in cases where it is
clear that a testator did not intend to revoke his former will except by substi

tuting another effective will in lieu thereof. Intent to revoke may be said to

depend upon the satisfying of this condition. Absent animus revocandi there
can be no revocation. Thompson v. Royall, 163 Va. 492, 175 S. E. 748 (1934).
The early case of Onions v. Tyrer, 1 P. Wms. 344, 24 Eng. Rep. 418 (Ch.
1716), is well known for its statement of the doctrine. In that case the testator

executed two wills. The later document expressly revoked the earlier one. The

second will, seemingly perfect in all respects, and, in fact, being sufficient for

purposes of revocation, was insufficient as a will, as it was not attested in

testator's presence. Testaitor ordered his former will destroyed under the mis

taken notion that the later document was valid as a will. The court, holding
that he had no intent to revoke the former will where the later one could not be

given effect, granted probate to the earlier instrument. It is to be observed
that the later will was void as a disposing instrument, because defectively
executed. In the instant case the last will is a perfectly executed and valid

instrument. The defect lies in matters extrinsic to the instrument itself. Here

the gift to the charity would have failed because the testatrix died within the

period which by statute must elapse between the execution of the will and the

death, of the testatrix. 19 D. C. Code � 202 (1940). In such cases the weight
of authority, with but few dissenting voices, the foremost heard in Estate

of Kaufman, 25 Cal. 2d 854, 155 P. 2d 831 (1945), has been that the revoca

tion operates, notwithstanding the fact that the charity takes nothing. Ely v.

Megie, 219 N. Y. 112, 113 N. E. 800 (1916); Melville's Estate, 245 Pa. 318,
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91 Atl. 679 (1914); In Re Benedict's Will, 11 N. Y. Supp. 252, 32 N. Y. St.
Rep. 139 (1889); Price v. Maxwell, 28 Pa. 23 (1857).
In Page, Wills � 481 (3d Lifetime ed. 1941), the rule is enunciated as

follows:

A clause of express revocation takes effect although the beneficiary under the
later instrument is incompetent to take, as where the gift in the second will is
to a charity, and testator does not live for the length of time, after making
such will, which is required by statute to make charitable gifts valid. . . .

The view expressed by these authorities is but an application of the rule
that if the second will is regularly executed, contains a revocatory clause, and
is merely inoperative as a disposing instrument because of extrinsic circum
stances, it does operate as a revocation. Colvin v. Warford, 20 Md. 357 (1863).
It would appear, therefore, that, though a charitable bequest contained in a
will is void when made within the forbidden statutory period, still the will,
being properly executed by a competent person, with a clause of revocation,
effectively revokes a former will by virtue of its express provisions. There are

cases to this effect. Dudley v. Gates, 124 Mich. 440, 83 N. W. 97 (1900);
Lutheran Congregation's Appeal, 113 Pa. 32, 5 Atl. 752 (1886). It is question
able whether dependent relative revocation should apply at all in cases where
a will validly executed contains an express revocation clause, but the will is
invalid for extrinsic reasons. Blackford v. Anderson, 226 Iowa 1138, 286 N. W.
735 (1939); Ward v. Van der Loeff, [1924] A. C. 653. Denying application
of dependent relative revocation in cases where testator's intent is expressly
stated in a clause of revocation is not too harsh a rule when it is considered
that the testator may, by words of condition or limitation, make the validity
of the new gift depend on the language in the clause of revocation, indicating
the intention of the testator to preserve in whole or in part bequests embodied
in a former will or codicil if the subsequent bequest cannot be given effect
for extrinsic reasons. The same objective could be obtained by execution of a
codicil to the original will. Ely v. Megie, supra at 139.
Estate of Kaufman, supra, followed in the principal case, expresses the pres

ent minority rule, which applies the doctrine of dependent relative revocation
in such circumstances. The Kaufman decision is limited on the facts to cases

where the first bequest is substantially identical to the second, which has failed
because made within the statutory period, and the beneficiaries are the same.

The decision treats as dominant the testator's intent to favor the charity,
though in doing this it denies effect to an express clause of revocation, on the

ground that it is conditional. Thus the express revocatory clause is subordi
nated to the supposed intent of the testator as established by extrinsic evi
dence. Should every intendment be against revocation in such cases in the
face of an express clause of revocation? It has been held that in the face of
such express clause of revocation the courts are powerless to revive or reinstate
the earlier bequests. Ely v. Megie, supra at 139.
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The Linkins case marks the formal adoption by the United States Court of
Appeals for the District of Columbia Circuit of the doctrine of dependent rela
tive revocation. It has not limited the doctrine to its pristine form, but has

adopted it with an added extension, contra, under the exact facts, to the pre
vailing and clearly recognized majority view. The propriety of this decision
seems balanced between the forces of two objectives. Conceivably the purpose
of the statute in question is to prevent improvident or imprudent dispositions
of property during the closing moments of the testator's life. This purpose is

really not defeated by applying dependent relative revocation to facts like those
in the instant case. It is clear, in the face of three identical bequests to the
same charity, that the testatrix meant to dispose of her property in just the

way that the court did dispose of it; hence, the court gave effect to the
testatrix's intent. But it should be observed, as balancing counter factors, that
testatrix could have executed a will to effect her exact intent, as suggested
above, and in that way she could have avoided the operation of the statute.
The statutory period of one calendar month is not an unreasonably long period
of time and such statutes for that period and longer exist in most jurisdictions.
Moreover, the application of dependent relative revocation in the instant case

does prevent the statute from having its clear, literal effect. Further, is intent
re revocation to be gathered from extrinsic evidence when it is clear and ex

press in a clause of revocation in a validly executed instrument? The court in
the instant case does not discuss or distinguish the authorities to the contrary,
which is surprising since the court is adopting dependent relative revocation
for the first time and applying it to a factual situation to which courts of the

majority of other jurisdictions have said it does not apply. The court contents

itself with a reference to the Kaufman case.

Whether other courts will favor this departure or not must await the de
cision of time. Due consideration ought to be given to the undenied object of
probate to give effect to a testator's intention, as far as it is possible to do so.

But when the will in question has an express revocation clause and is duly
executed, and the bequest in the last will would otherwise fail only for extrinsic
reasons, then the doctrine of dependent relative revocation, if applied at all,
should be limited to cases in which the bequests in both wills are to the same

beneficiary, bequeath the same property or objects, and are otherwise sub

stantially identical.
JOHN B. LETTEEMAN
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WILLS�Despite Statute Providing That Life Sentence Shall -Effect
Civil Death, Life Convict Does Not Lose His Rights as the Legal
Heir of His Father and Mother.

Respondent was convicted of first degree murder and was sentenced to life
imprisonment in the penitentiary. Mo. Rev. Stat. � 9225 (1939) provides:

A sentence of imprisonment in the penitentiary for a term less than life sus

pends all civil rights of the person so sentenced during the term thereof, and
forfeits all public offices and trust, authority and power; and the person sen

tenced to such imprisonment for life shall thereafter be deemed civilly dead.

While confined in the penitentiary, respondent's parents died and their
estates were probated to the exclusion of the respondent, who, after his sen

tence was commuted by the governor, brought this action in equity for an

accounting against appellant who had been administrator of each parent's
estate. Held, respondent's life sentence was immaterial respecting his rights as

legal heir to his father and his mother. Hunter v. Hunter, 19 U. S. L. Week
2114 (Mo. Sup. Ct. Sept. 19, 1950).
The case presents an unusual issue: the effect of civil death upon the life

convict's right to inherit. "There is a dearth of authority upon the proposition
as to whether loss of civil rights results in incapacity of the convict to take by
will or by inheritance." Atkinson, Wills � 33 (1937). The subject has been
the center of conflicting views as commented on in Avery v. Everett, 110 N. Y.

317, 333, 18 N. E. 148, 155 (1888),

Anyone who takes the pains to explore the ancient, and in many respects
obsolete, learning connected with the doctrine of civil death in consequence of

crime, will find that he has to grope his way along paths marked by uncertain,
flickering and sometimes misleading lights.

"Civil death is the state of a person who, though possessing natural life, has
lost all of his civil rights, and as to them is considered as dead." In re Donnel

ly's Estate, 125 Cal. 417, 419, 58 Pac. 61 (1899) (citing Bouvier's Law Dic

tionary). The doctrine of civil death originated in the common law as one

of the incidents of attainder, a status visited upon a person convicted of

treason or of a felony. Its extent was limited: certain civil rights and the con

vict's property rights were unaffected. He did not lose his lands (unless the

king brought action to perfect the forfeiture to the crown�another incident

of attainder); he could be grantor or grantee; he could take lands by devise

or purchase. Avery v. Everett, supra. Further, subsequent English statutes

limited the common law concept of civil death to persons entering religious
orders with the result that felons were no longer subjected to civil death in

its original common law sense. The Corruption of Blood Act, 1814, 54 Geo. 3,
c. 145; The Forfeiture Act, 1870, 33 & 34 Vict., c. 23. This effect has been

realized in the United States through clauses prohibiting bills of attainder to be
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found in most state constitutions and in the Federal Constitution. TJ. S. Const.
Art. I � 9. Thus, in American jurisdictions where there are no statutes relat
ing to civil death, there is uniformity in application of common law concepts,
as modified by early English statutes, to the effect that life convicts are no

longer subject to the original concept of common law civil death and retain
most civil rights including those of taking under a will or by inheritance. Dept.
of Welfare v. Brock, 306 Ky. 243, 206 S. W. 2d 915 (1947); Holmes v. King,
216 Ala. 412, 113 So. 274 (1927); Hine v. Simon, 95 Okla. 86, 218 Pac. 1072
(1923) ; WUlingham v. King, 23 Fla. 478, 2 So. 851 (1887).
However, in some jurisdictions, certain features of civil death have been

incorporated into statutes. The courts have invoked such statutes reluctantly
and then only when the express language of the statute equaled a "clear war
rant of the law" as the opinion in the Avery case suggested. Where the statute

merely provides that life convicts shall be deemed civilly dead, there is gen
eral agreement that the statute does not operate to deprive the convict of all
civil rights, that he retains those of holding, granting, and receiving property,
under a will or by inheritance. Grooms v. Thomas, 93 Okla. 87, 219 Pac. 700

(1923), noted in 37 Harv. L. Rev. 623 (1924) ; La Chapelle v. Burpee, 69 Hun
436, 23 N. Y. Supp. 453 (N. Y. 1893) ; Avery v. Everett, supra. Contra: Holmes
v. King, supra; In re Donnelly's Estate, supra. Where the statute provides that
convicts sentenced to a life term shall be civilly dead and, in addition, that
their estates shall be administered and disposed of as if they were naturally
dead, most courts would deprive the convict of any rights to receive or hold

property. Sullivan, Admr. v. Prudential Insurance Co., 131 Me. 228, 160
Atl. 777 (1932). However, even under such a statute, it has been held that
the expression "administered and disposed of" applies only to personal proper
ty, and then only to the extent of the convict's debts. Smith v. Becker, 62
Kan. 541, 64 Pac. 70 (1901).
The opinion in the instant case should be grouped with those cases decided

under a statute which provides merely for civil death for life convicts and
not for the administration and distribution of their estates, since the Missouri

statute, Mo. Rev. Stat. � 9228 (1939), providing for the administration of

such convict's estates is held unconstitutional in this case. The opinion is thus
in line with a majority of jurisdictions where civil death statutes exist. This

majority, taking a realistic View, recognize what has become common knowl

edge, i.e., that commutations of sentence, pardons, and paroles are the rule

rather than the exception today, and are often accompanied with a restoration
of civil rights. Admittedly, after commutation, pardon, or parole, the former

convict could exercise his right to inherit. However, when the opportunity to

inherit arises while he is confined and the right to inherit denied, the damage is

irreparable for the property cannot be restored to him with the restoration of

his civil rights on the commutation of sentence or (a stronger case) on the

pardon of an innocent person who was convicted. Further, the instant case
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would appear to be in accordance with the modern policy of a more humane
administration of the criminal law.

The punishment attached to a crime serves to punish the criminal, to act as a

deterrent to others, and to protect society. Rehabilitation of the criminal should
begin where punishment ends, and it is the duty of society to give him an oppor
tunity to prove his ability to become once again a law-abiding, self-supporting
member of the community.

19 St. John's L. Rev. 185, 189 (1944). With this in mind, the value of with
drawing the right of inheritance to increase the punishment of the. criminal,
appears negligible in the light of its usefulness in rehabilitation. That even a

life convict may have need for rehabilitation is apparent in view of current

practices of parole and executive pardon.
The fact that many states have no civil death statutes, the general reluc

tance to invoke them where they do exist and to construe them strictly, the
modern tendency toward a more humane application of criminal law, and the
value of property for the potential rehabilitation of even former life convicts
�all these suggest the conclusion that civil death statutes should be repealed
in so far as they affect the right of life convicts to inherit.

THOMAS J. O'CONNOR, JR.
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AN INTRODUCTION TO ADMINISTRATIVE LAW (Second Edition)�James

Hart. Appleton-Century-Crofts, Inc., New York, N. Y., 1950. Pp. xxviii,
819. $7.00.

The first edition of this book was published in 1940 as a general
introduction to the study of American administrative law, for supple
mentary use in courses on public administration and as a text in admini
strative law. The author was professor of political science and lecturer
on administrative law at the University of Virginia. His book may well
be said to be more than a mere "introduction" to the subject; it provides
material for a broad and comprehensive approach to the study of the

many legal aspects of governmental administration. The author's ap
proach is that of a man who grew up with the rapid development of gov
ernmental regulatory bodies�federal, state and local�during the more

recent decades, and he looks upon the problems of administrative law

today, as he states it, "in a dynamic rather than a static condition."
He also emphasizes, in his thirty-page introduction and throughout
the text, the basic character of administrative law as a conflict between

public and private interests, the study of which requires continued
conciousness of its relationship to political science.
Throughout this book there is a constant revelation of the close inter

weaving between American administrative law and constitutional law.
In fact, much of the text, case and reference material can be said to

be constitutional law in its bearing upon both substantive and procedural
problems which arise in the field of governmental administration.
The author states that the whole book centers around judicial con

trol of administrative action. After outlining, in brief, the legislative and
its related controls, he devotes two hundred and seventy pages to text

and cases on modes of judicial control, namely: the so-called extra

ordinary remedies of quo warranto, mandamus, injunction, certiorari,
habeas corpus and prohibition; the recent development of the declara

tory judgment in administrative law; other statutory remedies in the
federal field alone, including briefly, judicial review under the Federal
Administrative Procedure Act of 1946; and actions of various kinds

against officers, against government corporations, and against the govern
ment itself. The latter part of this material is quite extensive and

very interesting, involving as it does the various types of public office
and the duties of public officers, under responsible bureaucracy and
the law.

352
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The next large section of the book, including one hundred and fifty-
pages, comprehensively covers administrative powers, their scope and
limits. These powers are (1) rule-making, (2) licensing powers, (3)
investigatory powers, and (4) so-called "directing powers" exercised
through the issuance of administrative orders, positive and negative. In
his textual treatment and his case material on the exercise of rule-making
power, investigatory powers and directing powers, the author relies
strongly upon constitutional aspects of those subjects and confines
himself almost entirely to federal problems and relatively recent United
States Supreme Court decisions. In the licensing power field, the text

and material extends more widely into local police power problems and
state court decisions.
Part V of this book, covering one hundred and eighty pages, is given

to procedural due process in the exercise of the various types of admini
strative functions listed above�examining, rule-making, licensing and

directing powers�in many various fields, including alien exclusion and
deportation, taxation, eminent domain, rate-making, labor relations and
others. Much emphasis is laid upon the requisites of a fair hearing, in
proceedings quasi-judicial and otherwise. Careful attention is also given
to summary powers and proceedings in the exercise of authority for the

protection of public revenue and in the abatement of public nuisances.
There is considerable material on the rules of evidence and their applica
bility to administrative proceedings, on findings made in quasi-judicial
proceedings, and on declaratory orders, all in compliance with particular
statutory requirements. In his presentation of the rules of procedure,
the author inserts between the court decisions and opinions, his own

editorial comments, and references to an analysis of law review articles

by other writers. In conclusion, there is a history of the development
of the Federal Administrative Procedure Act and the author's textual

analysis of its provisions.
There follows, in Part VI, the "Conclusiveness of Administrative De

terminations", covering all types. In this portion of the book, approxi
mately one hundred pages, the author goes deeply into the technical and
difficult doctrines of res judicata and collateral attack in administrative

law, having covered modes of judicial control in the opening chapters.
At this point it may be well to comment upon some lack of clarification
which sometimes results from the form in which the author uses his own

textual material, together with material taken from other textbooks and
law review articles. The presentation of the views of these other authors
is done through citations clearly indicated and also through quoted ex-
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tracts from their writings, interwoven in an abbreviated outline of their
views in Professor Hart's own language. The total number of these
items in this book is large. Generally speaking, their inclusion is stimu

lating and helpful, but sometimes the reader may feel that he should
read the whole citation himself in order to clarify his own thought.
Naturally, use of this book by students who have law libraries immedi

ately available which contain all law school reviews and journals, will
encourage them to explore these publications. Furthermore, at the end
of most chapters or scattered among the court decisions, the author sets
out in large type "topics for report" with special case citations and
references to law journal articles. These also should stimulate student
interest.
The concluding chapters on the problems of finality of administra

tive determinations and their enforcement, are outstanding illustrations
of the manner in which and the extent to which the author presents the
views of some twenty other authors, intermingled with more than twenty
judicial decisions on matters which bring out technical distinctions and
the argumentative views of those who specialize in this field. These
matters include questions of discretion, law and fact; mixed questions
of law and fact; jurisdictional and quasi-jurisdictional facts; constitu
tional facts; the exhaustion of administrative remedies, referred to as

"the exhaustion doctrine"; the substantial evidence rule; and the neces

sity of exhausting all state processes before turning to the federal courts
for relief. The general result is elucidation of the technical terminology
which has been related to these problems in the administrative law field.

ROBERT A. MAURER*

A MANUAL ON TRIAL TECHNIQUE IN ADMINISTRATIVE PROCEEDINGS
AND ILLUSTRATIVE FEDERAL ADMINISTRATIVE AGENCIES�Pub
lished by the Bar Association of the District of Columbia, Washington, D. C,
19S0. Pp. 80. $2.00.

This manual was prepared under the auspices of the Junior Bar Sec

tion of the Bar Association of the District of Columbia. The manual is in

two parts: the first, "A Manual on Trial Technique in Administrative

Proceedings", the author of which is Judge E. Barrett Prettyman of the

United States Court of Appeals for the District of Columbia Circuit, is
an article on trial technique in the preparation and presentation of con-

*Professor of Law, Georgetown University School of Law.
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tested cases befofe government agencies; the second, a series of ten

descriptive summaries of procedures before selected federal agencies, pre
pared by committee members under the auspices of the Junior Bar
Section of the Bar Association of the District of Columbia.
The part of the manual prepared by Judge Prettyman is a very

illuminating and inspiring article on the preparation and the presenta
tion of cases before administrative tribunals. It should be carefully con

sidered by every law student and by every young attorney who is for
the first time preparing such a case. In an introduction, the author
briefly outlines the different types of administrative proceedings and the
distinction of differences between such proceedings and courtroom trials.
He then proceeds to describe in painstaking detail the things to be done
and the steps to be taken by counsel in the office preparation of his
case. This alone is of real value to an attorney preparing his first case.
The remainder of the manual, as the author himself states, ". . . deals
chiefly with the trial technique in an adjudicatory adversary proceeding,
but many parts of it also apply to the other types of hearings above
mentioned". There is a description of the advantages of stipulations be
tween counsel arrived at early in the proceeding and the circumstances
under which such stipulations should be attempted. Helpful suggestions
are offered for the preparation of witnesses and for the organization of a
legal staff in the handling of a case where more than one attorney is in
the case. Most outstanding is the detailed method of preparing wit

nesses, the best methods of conducting the presentation of testimony�
with all due respect to the rules of evidence, the cross examination of

witnesses, including expert witnesses, and the various problems which the

attorney must meet in the preparation and presentation of documentary
evidence. These matters concerning evidence cover fourteen printed
pages. The author presents other items in trial technique, including very
helpful suggestions for the preparation of the brief in a case.

In the foreword to this manual mention is made of the fact that ad
ministrative hearings are held by many different agencies and are of

many different sorts. The various agencies are governed in their juris
diction and in their procedure by statutes applicable to particular agen
cies, and the different agencies have their differing rules and regulations.
A lawyer should examine with care the statutes and rules governing
a proceeding before conducting a case before any agency. He should
also know in detail the provisions of the Federal Administrative Pro
cedure Act of 1946. Attorneys of the Junior Bar Section Committee
were specially selected to prepare articles in the nature of summaries
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of procedural requirements governing ten leading agencies. In the inter
est of uniformity, each of these articles was limited to statutory authori
ty, jurisdiction, description of organization, some illustrative procedures,
judicial review, practice requirements and suggested references. Any
attorney will find very helpful the material related to the agency in which
he is particularly interested.

ROBERT A. MAURER*

EFFECTIVE APPELLATE ADVOCACY�Frederick B. Wiener. Prentice-Hall Co.,
New York, N. Y., 1950. Pp. 591.

This delightful book should be in the hands of every lawyer, old and

young, who has occasion to be active in the courts, and every law stu
dent who hopes to be at some time in the future. Textbooks on legal
subjects are legion, but there are very few books written from a dynamic
standpoint actually instructing or advising a lawyer how to do his work.
This book deals with one aspect of the art of practicing law�and it
is an art and not a science�namely, how to present cases in appellate
courts.

The book is divided into two principal parts: first, how to write an

effective brief; and second, how to argue a case orally with effect. The
material is organized in an orderly fashion, taking up the subject matter
step by step. Practical instructions and advice are given and each
precept is illustrated by actual instances. In addition, the book con

tains forms of briefs and transcripts of oral arguments for the purpose
of demonstrating how to carry into effect the precepts contained in
the text.
As illustrations of the type of advice contained in the book, the fol

lowing instructions in connection with oral argument may be quoted:
High on the list of essentials is the admonition to lodge effectively in the

court's mind in the opening two minutes what the case involves, so that inter
est and understanding will be seized and held. This generally involves the
use of a good opening sentence or paragraph. . . .

The opening should, after the technique of the newspaper account, tell the
whole story in the first paragraph, after which it is time to go back and fill
in the details. And, like the newspaper reporter, the advocate must never

keep his audience in suspense; on the contrary, he must give his secret com

pletely away right at the outset.1. . .

?Professor of Law, Georgetown University School of Law.

1 Wiener, Effective Appellate Advocacy 182 (1950).
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No matter how complicated a set of facts may be, it can always be pre
sented in its simple essentials.2

Every judge would wish that the foregoing advice were memorized and
carried out by every lawyer, not only in arguing appeals but also in pre
senting matters at nisi prius. In fact a great deal of the book contains
material that would be useful to lawyers in arguing matters in trial
courts, although the title of the book modestly purports to limit its
material to work in the appellate courts.
The book contains an interesting and unique chapter on methods of

appellate courts in considering appeals. It takes up each of the eleven
United States Circuit Courts of Appeals and each of the highest courts of
the States, one by one, and points out the practice of the court in respect
to reading briefs before argument, and in respect to voting on the case

after argument, and assignment to a judge for writing the opinion. The
material was gathered by correspondence with the various courts, and

represents a compilation that probably has never existed heretofore.
A lawyer about to argue a case in an appellate court is naturally inter
ested in knowing whether the judges have read the briefs, or will do
so after the argument, and whether the case has been previously assigned
to some judge, or whether the assignment will take place after the case

is argued and a decision is reached by the court. It is surprising to

see in how many State appellate courts the practice still prevails of

assigning a case to a judge prior to the argument, instead of following
the practice of the Supreme Court of the United States where a case

is not assigned for writing an opinion until after the vote is taken.
Another regrettable development displayed by this survey is the ex

tent to which oral argument is discouraged in some of the State appellate
courts. The reviewer uses the term "regrettable" intentionally, because
he believes that the real art of advocacy is to be found in oral argument,
rather than in the writing of a brief, important as the latter may be.
The book is written in an informal, facile style with an occasional

touch of the sardonic and the whimsical. All this makes it enjoyable
reading in addition to the profit that one would necessarily derive from
its perusal and study.

ALEXANDER HOLTZOFF*

2 Id. at 187.
* Judge, United States District Court for the District of Columbia.
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FEDERAL INCOME, ESTATE AND GIFT TAX LAWS CORRELATED (Tenth
Edition)�Walter E. Barton. Tax Law Publishing Co., Washington, D. C, 1950.
Pp. 893. $35.00.

This book is not a text, as might be suspected from the title. Rather,
it is the latest of a series of books published by Mr. Barton tracing the
changes in the Federal statutes relating to income, estate and gift taxes.
The Second Edition covered the period beginning with the Revenue
Act of 1913 and ending with the Revenue Act of 1924; the Eighth Edi
tion covered the period beginning with the Revenue Act of 1926 and

ending with the Revenue Act of 1938 j1 the Ninth Edition covered the
Internal Revenue Code2 and amendments thereto through 1943; and
the current edition covers the changes in the Internal Revenue Code
from 1944 through 1949. To have a complete picture of the changes
in the income, estate and gift tax provisions of the revenue laws, it
would be necessary to have the complete set of books. For those, how
ever, who may not need such a complete history of those revenue laws,
this latest edition is complete in itself, for the period covered.
Even to those who follow closely the changes in the internal revenue

laws as they are amended from time to time and thus have a good work

ing knowledge of the subject, researching one or several sections can

be a tedious project, particularly in the income tax field. There is seldom

any difficulty in ascertaining the statutory language applicable to a

current tax problem, but by the time a tax case reaches the hands of an

attorney for litigation several years usually will have passed. It will be
necessary to look behind the current statute to ascertain what the statute

provided during the period involved in the particular case; it may well be
that the case covers several years and that the applicable statute for
each year is different. That is where this book will prove to be a most

helpful and time-saving device if the period involved in the case falls
between January 1, 1944 and December 31, 1949. In a very few minutes
the applicable statutory language can be found, and that without first

having to master any complicated charts or hieroglyphics. That is no mean
accomplishment in the light of the profusion of amendments to the Inter
nal Revenue Code and their varying effective dates.
In addition to providing a ready means for finding the statutory pro

vision in effect for a particular year, the changes from year to year3
1 The Second and Eighth Editions have been republished in one consolidated volume.
2 Enacted February 10, 1939.
3 Such changes are not infrequent. Further, the previous form of a statute often affords

considerable illumination as to its present meaning.
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and the sources of such changes are shown. References are also given
showing the origin of each section and the pages in the previous edi
tions where amendments prior to 1944 may be found. Such informa
tion is most useful to those who must trace the evolution and legisla
tive history of particular statutory provisions, though the book itself
contains none of the explanatory material from congressional com

mittee reports.
Mr. Barton has been engaged in tax practice for a great many years.

No doubt the original inspiration for his books was derived from his
own repeated and tedious research in tracing various provisions through
the revenue acts antedating the Internal Revenue Code. There were

those who. thought, or at least hoped, that the enactment of the Code
in 19394 would make it simple thereafter to put one's finger upon the ap
plicable statutory provisions. Had the Code remained static such would
have been the case, but since its enactment it has been amended by
eleven major revenue acts, not to mention numerous miscellaneous

amending acts. It is this spawn of revenue legislation which makes
Mr. Barton's books very valuable to the tax practitioner as well as to

the general practitioner who has become aware that federal taxes affect

nearly every action or transaction.
JOHN W. AHERN*

THE LAW�Rene A. Wormser. Simon and Schuster, New York, N. Y., 1949. Pp.
xiv, 609. $5.00.

Any attempt on the part of an eminent authority to present to the

laity a story of the development of his chosen field is worthy of special
praise. Such praise is indeed deserved by Rene A. Wormser for his work
The Law.
As is to be expected in an effort of this magnitude countless limita

tions confront the narrator and must be taken into consideration. Mr.

Wormser, being acutely aware of these in his attempt to cover half a

hundred centuries of legal development, has circumvented the inexora
ble barrier of space requirements by purposely omitting a number of law

4 Prior to the enactment of the Code the permanent revenue laws were scattered

among various revenue acts and Revised Statutes.

?Professor of Law, Georgetown University School of Law; member of firm of Nash,
Ahem & Abell; member of the Bars of the District of Columbia and the State of New York;
former Editor-in-Chief of this Journal.
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makers and vast material which to the author's mind would be nice but
not necessary to include. In other words the author was forced to be
selective. And since selectivity is essentially a subjective process it is
not unusual that the author has fallen victim to all those ills to which
flesh is heir in that completeness and objectivity are sacrificed for a

more or less editorial narration of the events and characters of his own

choosing and the guiding stimulus of his own personally selected juris
prudential philosophy, namely, that of Pound.

Objective criticism of The Law must therefore start with an impres
sion that what the author essayed should never have been attempted.
The hope of cramming into a few hundred pages all that could and must

be said concerning the law and the men who helped fashion it would be
idle fancy. Volume upon volume, indeed libraries, have been devoted to
individuals to whom Mr. Wormser pressed by the demands of space
has been barely able to allocate a few pages. Many important law
makers have necessarily been omitted, others merely mentioned. Those
who have been discussed have not received adequate treatment. Of

course, we are forewarned by the author in his preface that he is going
to be eclectic�that for example, this view of the Bible rather than others
is to be relied upon, this interpretation of the Decalogue to be em

ployed, the legal history of this ethnic group to be stressed at the

expense of others, etc.
From the standpoint of style the narrative changes in various places.

In general it is in the nature of an historical romance of the law. It is
not history, too much of Clio's accuracy has been sacrificed to the ma

terial god of space; it is not pure romance because Eros' spontaneity
finds too sturdy an opponent in the impelling force of historical prece
dent and tradition.
Yet interwoven with this evolving historical romance we find the

author engaging in frequent sorties into such fields as political science,
political and social philosophy, jurisprudence, religion, and foreign
affairs. In the field of jurisprudence the author is an admitted disciple
of Pound and his school of Sociological jurisprudence. To that school
he devotes generous treatment either excluding or passing with mere

mention numerous other schools which, although possibly not the nu

merical equal of Pound's following are nonetheless weighty when placed
on the scales of history and philosophical content.1 To some minds it

1 Relativist School, Analytical School, Historical School, Natural Law School (includes
Scholasticism), Behaviorists, Legal Realism, Holmes' Jurisprudence, and Kelsen's Juris
prudence.
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might be repugnant to accept the skepticism of a Pound2 or the prag
matism of the Relativists3 who, although relying on John Dewey in the
field of philosophy, have recourse to Roscoe Pound for their jurispru
dence. This class would inevitably include the much discussed Natural
Law School.4 It is unfortunate that the tenets of this latter school
have been discussed with numerous shades of meaning and in various
references.
As a result possibly of the sources he selects and those he rejects Mr.

Wormser creates the impression that Jewish law constituted the more

profound influence on our own law than did any other early system of
jurisprudence. This it seems would be vulnerable to exceptions taken
not only by students of law but by many historians as well. For exam

ple the law of the churchmen does not apparently receive the ordinate
share of credit due to them. But then this is not unusual for most lay-
history that has been penned is essentially unfair to Rome. One indica
tion of a popular misconception of the Church's temporal power is
alluded to by the author when he discusses the recent edicts of excom
munication against all Catholics who had anything to do with the trials
of Cardinal Mindszenty or of Archbishop Stepinac. Our concept of juris
diction is based on domicile, the continental or Civil Law concept is that
one takes his nationality with him, therefore, the order was based on a

recognized concept of jurisdiction in the locale where its application was

sought. Moreover, even with our Anglo-Saxon concept of jurisdiction
based on domicile, we still have a principle that he who submits to the

jurisdiction of an authority is bound by it. The Pope's order was di
rected at Catholics.
The author does recognize the contributions of the Church to some

extent as is evidenced by his statement:

Credit must go to the Church for having introduced into post-Roman Europe
the idea that there is something higher than momentary or casual law of states,
a law of ultimate justice. Although this basic idea has caused and still induces
some muddled thinking, it is a concept upon which much has been built, includ
ing a great part of the basic formula for our own government.5

Whether this book should be recommended and to whom it should
be committed is an equation of more than one variable: to a student

2 Wormser, The Law 486 (1949).
3 Id. at 490.
4 Lucey, Natural Law and American Legal Realism, 30 Georgetown L. J. 493 (1942).
5 Wormser, The Law 19S (1949).
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just beginning the study of the law it might help him to realize the com

plexity and prolixity of the law and although none receive adequate
treatment it will at least inform the student that each of these men

played a part in a great legal drama, each making his own contribution
to what is today the ever-evolving end product. Besides such passages
of interest to the student as those on the development of the institution
of marriage from primitive times, fine expositions of both Roman and
German law origins, the continuing strife between Coke and Bacon, an
integrated idea of law should result which would aid in the student's
understanding of otherwise foreign sounding names, terms and concepts
with which he is constantly confronted.
On the other hand, by students prone to formulate empirical laws and

principles, a danger might be encountered in that they might treat The
Law as basic legal dogma. Their margin of error here would correspond
to the degree of subjective eclecticism exercised by the author in his
initial choices.
To the lawyer it is merely a question of taste and of time. A not too

accurate romantic historical account of legal origins might be to the

liking of some practitioners while others, after impatiently perusing the
several hundred pages might feel that their time could have been better

spent.
JOSEPH M. F. RYAN, JR.*

* Member of the Bar of the District of Columbia.
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