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AIR MAIL SUBSIDY SEPARATION

Langdon P. Marvin, Jr.*

A LTHOUGH the Federal Budget has grown to be as thick as a tele

phone book, in it is no item known as airline subsidies. Nor is there
a single line in any appropriation bill passed by Congress granting
subsidies to the airlines.
Nevertheless, some of our airlines have been and are today receiving

millions of dollars in subsidies from the federal government. These sub
sidies are hidden in the payments made to airlines for carrying mail.
It is clear that mail payments "are set generally at levels adequate to

cover deficiencies in the carriers' commercial revenues."1 However, no
one really knows how much of this "mail pay" is subsidy, and how much
is compensation for services rendered.
Various educated estimates have been made,2 a conservative one being
* Research Professor of Air Transport Economics, Graduate School, Georgetown Uni

versity; member of former Postal Affairs Task Force, Hoover Committee; and member,
Citizens' Committee for Subsidy Separation.
The author has found it necessary to refer very frequently to numerous bills proposed

in Congress. Identification of these bills has been made in the text whenever possible. In

addition, footnotes have been inserted wherever appropriate. In order to provide a con

venient repository for this legislative history it has been collected in chronological order
in Appendix A following the body of this article.

1 H.R. Doc. No. SO, 81st Cong., 2d Sess. M-70 (19S0). Message from the President of
the United States to Congress, transmitting Federal Budget for fiscal year 19S1, hereinafter
cited as 1951 Budget Message.

2 (a) Hearings before a Subcommittee of the House Interstate and Foreign Commerce
Committee on H.R. 2908 and HJ. Res. 331 (Air Mail Subsidies), 81st Cong., 2d Sess. 76

(1950), hereinafter cited as House Hearings. Statement by the author quoting CAB Chair

man, Joseph J. O'Connell, Jr., speech of March 23, 1949, before New York Bar Association:
"I cannot tell you whether the subsidy element represents, 30, 40, 50, or 60 million dollars."
(NB. Mail pay then was about $100 million a year.)
(b) Hearings before the Subcommittee of the House Committee on Appropriations,

81st Cong., 2d Sess. 1907 (1950):
"Mr. Rooney (D., N. Y.) : We know the total amount of mail pay. We are asking for

the amount of airlines subsidy money.
"Mr. O'Connell (Chairman, CAB): I would say as an estimate that the total amount

of subsidy would be between 30 and 50 per cent of the total mail pay.
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that, under orders from the Civil Aeronautics Board, the Post Office

overpays the airlines for carrying mail, paying them approximately
$1.00 for about SO cents of service, the balance being a concealed subsidy.

Since V-J Day, "mail pay" to airlines certificated by CAB to carry
mail has totalled over one-half billion dollars? Applying the above
conservative estimate brings us to the startling realization that just since
the end of World War II, at least one quarter of a billion dollars have
been given to certain commercial airlines in the form of hidden subsidies,
given without public knowledge or public consent. A reform�to separate
the airline subsidies from compensation for the cost of carrying air mail�
has been recommended by six Congressional committees under the chair

manships of men of both parties, by the bi-partisan Hoover Commission,
and thrice by President Truman. There are not many issues on which
President Truman and former President Hoover are agreed, but this is
one of them.
In August, 1950, the House Interstate and Foreign Commerce Com

mittee favorably reported a very strong separation measure, the Kennedy-
Heselton bill, which, in slightly weakened form, passed the House in

"Mr. Rooney: That is the closest estimate that you will make?
"Mr. O'Connell: That is right."
(c) Hearings before Senate Committee on Interstate and Foreign Commerce pursuant to

S. Res. 50 (Airline Industry Investigation) 81st Cong., 1st and 2d Sess. 1296 (1949), herein
after cited as Senate Hearings pursuant to S. Res. SO, Postmaster General Donaldson said:
"The total cost for both domestic and foreign airmail this year ... is, in round numbers,
about $120,000,000, and by the highest stretch of the imagination you could not presume
to state that the subsidy would be more than half of that, if that much."
(d) House Hearings, supra, n. 2(a), at 177. Mr. Amos E. Heacock, Independent Air

Carrier Conference, gave the following estimate for the year ended September 30, 1949.
Total adjusted mail pay: $142,460,835.64
Estimated compensatory air mail pay: 31,547,211.11

Estimated hidden subsidy: $110,913,624.53(78%)
(e) CAB Press Release Sl-73 on "Administrative Separation," Oct. 1, 1951, at p. 1,

hereinafter cited as CAB Press Release 51-73, estimates that for fiscal 1951, the subsidy
contained in domestic mail pay was 57%. No estimates were included of the subsidy element
in international mail pay to our international lines. Since the subsidy element in inter
national mail pay is generally conceded to be much higher than in the domestic, the above

use of one-half for both the domestic and international mail pay is a very conservative
estimate indeed.

S Hearings before Senate Committee on Interstate and Foreign Commerce on S. 436,
S. 535, S. 1137, S. 1657, S. 1756, S. 1757, S. 1870 (Separation of Air Mail Pay from
Subsidy), 82d Cong., 1st Sess. 656-658 (1951), hereinafter cited as Senate Hearings, quoting
the Report of the Comptroller-General.
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December 1950. But the Senate did not act, so the bill died with the 81st

Congress. In the 82d Congress, the Senate passed a bill considerably
weakened by amendments. Now it is up to the House to act again.
If the 82d Congress enacts separation, it will be the most important
amendment to the Civil Aeronautics Act since its passage in 1938.

History

When the Civil Aeronautics Act of 1938 was passed, authority for
determining who carried the mail and what the pay should be was placed
in the hands of the Civil Aeronautics Authority (later to become the
Civil Aeronautics Board) instead of the Postmaster General. Further
more, the Board was permitted to use the mail pay as a device for

encouraging the development of air transportation by the inclusion of
the so-called "need" clause in Section 406(b) of the Act. This clause
states that in deciding what the Post Office shall pay to the airlines for

carrying United States Mail, the CAB shall consider among other things:4
. . . the need of each such air carrier for compensation for the transportation
of mail sufficient to insure the performance of such service, and, together with
all other revenue of the air carrier, to enable such air carrier under honest,
economical, and efficient management, to maintain and continue the development
of air transportation to the extent and of the character and quality required
for the commerce of the United States, the Postal Service, and the national
defense. (Emphasis supplied).

This four-letter word, "need," has been used as the legal sanction for
the system of hidden subsidies, and it is this four-letter word which the

separation bills remove from the Act in attempting to de-subsidize mail

pay. It is curious that this "need" clause was included in the Civil
Aeronautics Act of 1938, because only two years before, in the Merchant
Marine Act of 1936, the Congress had acted favorably on a recommen

dation by President Roosevelt which, today, sounds exactly like the
recommendations now being made in the air mail field:5

The Government today is paying annually about $30,000,000 for the carrying
of mails which would cost, under normal ocean rates, only $3,000,000. The

difference, $27,000,000, is a subsidy, and nothing but a subsidy. But given
under this disguised form it is an unsatisfactory and not an honest way of

providing the aid that Government ought to give to shipping.
* 52 Stat. 973, 998 (1938), 49 U. S. C. �486 (1946).
5 Sen. Rep. No. 1721, 74th Cong., 2d Sess. 2 (1935). Message from the President of

the United States to the Congress, March 4, 1935, reported by Mr. Copeland from the
Committee on Commerce.
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I propose that we end this subterfuge. If the Congress decides that it will

maintain a reasonable adequate American merchant marine, I believe that it
can well afford honestly to call a subsidy by its right name.

Thus, the Civil Aeronautics Act remains the only federal public utility
law lumping a compensatory rate and subsidy together.6 However, at
the time it may have seemed to the legislators the most convenient thing
to do; the sums were expected to be small, and the subsidies for the
"infant industry" were supposed to disappear in about ten years.
In 1938, Congress had heard the spokesman for the Air Transport

Association declare:7 "Last year the alleged subsidy to the domestic air
lines amounted to only $400,000 "

But in 1951, Congress heard the Civil Aeronautics Board estimate the
domestic airline subsidies (not even counting the enormous subsidies to
our international operators) to be $34,565,000.8 Therefore, instead of

tapering off, these airline subsidies seem instead to have grown like Topsy,
6 H. R. Rep. No. 3041, 81st Cong., 2d Sess. 2 (19S0). A Report of the Committee on

Interstate and Foreign Commerce to accompany H.R. 9184, submitted by Mr. Beckworth,
reporting favorably H.R. 9184 at 2, hereinafter cited as House Report.
"No other existing public utility legislation has come to the attention of this committee

which lumps a compensatory rate and subsidy in a manner similar to the way it is done
in the Civil Aeronautics Act. Prior to 1936, steamship lines were subsidized through the
mechanism of mail payments, but this system was replaced by the direct operating and

construction subsidies provided by the Merchant Marine Act of 1936. The Interstate
Commerce Commission fixes only the fair compensation for the services rendered by the
railroads in carrying the mail, which compensation is paid by the Post Office Department.
There is no provision in the statute under which the Interstate Commerce Commission

operates for compensation for the development of a sound national surface transportation
system." Ibid.

7 Hearings before House Interstate and Foreign Commerce Committee on H.R. 9738

(To create a Civil Aeronautics Authority), 75th Cong., 3d Sess. 301 (1938) :

"Mr. Holmes (R., Mass.): But you will still expect some subsidy?
"Colonel Edgar S. Gorrell (President, Air Transport Assn.) : We expect adequate mail

pay, sir. Reference to 'subsidy,' in this industry, is usually reference to mail pay. The
domestic air lines, as a whole, are now out of the subsidy class. Last year the alleged
subsidy to the domestic air lines amounted only to $400,000; and the volume of air mail

subsequently has so increased that it appears to us that the $400,000 has been wiped out

at the present time. In reference to the lines which fly overseas, the alleged subsidy to

those lines is today about 30 per cent less than it was 4 or 5 years ago; even with the

additional lines meanwhile established: For example, the Pacific has been added to these
overseas and foreign routes, and what I have told you about the reduction of subsidy
includes the amount that this year will be expended everywhere. The alleged subsidy,
gentlemen, is being reduced year by year and we expect in time that also the overseas lines
will come out of the so-called subsidy class, very shortly."

8 CAB Press Release 51-73, supra, n. 2(e), at p. 1.
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to have multiplied over 85 times in 14 years! As remarked by more than
one learned man, there is nothing so permanent as a temporary subsidy.9
Not least among the reasons for separation has been the steady growth
of these air mail subsidies.

Rumblings of reform were heard as early as 1944, with this recom

mendation of the Board of Investigation and Research:10

Any direct Federal subsidies, which might be deemed temporarily necessary
in the public interest to sustain essential domestic air-lines that have not attained
commercial self-sufficiency, should be divorced from reasonable compensation
for services rendered in carrying the United States mail. It is recommended
that the Civil Aeronautics Act be amended to this effect.

80th Congress
A well-drawn separation bill was introduced11 in the 80th Congress.

In December, 1947, the House Post Office Committee held hearings12
on the general subject of air mail, at which Mr. Robert E. Kline, Jr.,13

9 Warner, The Early History of Air Transportation (Norwich Univ. 1937) p. 41. A

James Jackson Cabot Professorship of Air Transportation lecture at Norwich University,
Northfield, Vt, in 1937 in which the lecturer stated: "It may be remarked parenthetically
that this program of gradual tapering off of subsidy in accordance with a prearranged
schedule has made frequent appearance in air transport's history; but that there have
been few if any cases of failure to abrogate the agreement before the tapering had become

appreciable, and thereupon to replace it with another calling for current subsidy payments
substantially larger than those with which the previous agreement had been inaugurated."
Ibid.

10 H.R. Doc. No. 159, 79th Cong., 2d Sess. 49 (1944). Report of the Board of Investi

gation and Research entitled "Public Aids to Domestic Transportation." For like sentiments,
see also, id. at 81-83. Allocation of costs is described, id. at 442-452.

This Board had been set up pursuant to Section 305 of the Transportation Act of 1940,
and this particular report on public aids to domestic transportation had been required by
Section 302(a)(2) of the same Act. Although rendered in 1944, it was not printed as a

House document for two years, the Board having spent all its funds. The report was

referred to the House Interstate and Foreign Commerce Committee, but not acted on.

H H.R. 3050, 80th Cong., 1st Sess. (1947), introduced by Everett M. Dirksen (R., HI.).
Referred to the House Interstate and Foreign Commerce Committee.

12 Hearings before a Subcommittee of the House Post Office and Civil Service Committee
on Air Mail, 80th Cong., 1st Sess. (1947).'

13 It should be noted that Mr. Kline, a member of the District of Columbia Bar, subse

quently worked at no remuneration for the Postal Affairs Task Force, Citizens Committee
for the Hoover Report, and is now, equally without compensation or clients, serving on

the Citizens Committee for Subsidy Separation. Members of the Task 'Force are listed in
House Hearings, supra n. 2 (a) , at 239, and a list of members of the Citizens Committee for

Subsidy Separation is found in Senate Hearings, supra, n. 3, 'at 163.
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representing the Sea-Air Committee, advocated passage of this bill, to
separate the subsidies so that a realistic comparison could be made for
the first time between steamship and drline costs. At the same hearings,
Mr. Robert W. Prescott, President of the Flying Tiger Line, and Mr.
Earl F. Slick, President of Slick Airways, both recommended that air
mail pay should be based on direct cost plus a properly allocated share

of general expense, and that the subsidy, if any, should be determined

openly, on standards established by Congress, and should be paid sepa

rately by CAB. Both men complained that subsidies contained in the

mail pay enabled their competitors to set cut-throat freight rates designed
to drive their own non-subsidized lines out of business.
The separation suggestion was, however, discouraged by the report of

the President's Air Policy (or Finletter) Commission:14 "We see no

advantage now in disturbing a practical working situation." It is worth

noting parenthetically, however, that two years later Mr. Finletter joined
the Task Force of the Citizens Committee15 in advocating enactment of

separation.
Postponing the day of reckoning was also the keynote of the report of

the Congressional Aviation Policy Board, under the Chairmanship of
Senator Brewster:16

Until the air transport system reaches more nearly self-supporting operations,
no action should be taken to separate the subsidy pay from the mail service
pay.

But if the aviation boards were primarily concerned with the economic
welfare of the airlines, and tended to discourage the subsidy separation,
the committees primarily concerned with the Post Office and its growing
deficit were not. A forthright recommendation was made by the House
Committee on Post Office and Civil Service, under the Chairmanship
of Representative Rees:17

It is the recommendation of the committee that the subsidy element in air

14 A Report by the President's Air Policy Commission, Survival in the Air Age, (U. S.
G.P.O. 1948) p. 103. Thomas K. Finletter, Chairman; George P. 'Baker, Vice Chairman;
Palmer Hoyt, John A. McCone, Arthur D. Whiteside, members.

15 House Hearings, supra n. 2(a), at 239. See list of members.
16 Sen. Rep. No. 949, 80th Cong., 2d Sess. 23 (1948). A report of the Congressional

Aviation Policy Board, submitted by Mr. Brewster, March 1, 1948.
� H.R. Rep. No. 19S8, 80th Cong., 2d Sess. 4 (1948) . A report of the House Committee

on Post Office and Civil Service, submitted by Mr. Rees, May 13, 1948, hereinafter cited
as Hit. Rep. No. 1958.
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mail pay be separated. It has been suggested that this could be arrived at by
accounting procedures in the Post Office Department. However, this procedure
would not eliminate the basic objection which is that, under the present situ
ation, we have an administrative board allocating public funds through which
basic public policies are established without action directly by the Congress.
The better solution is to make provisions for subsidies directly to the Civil
Aeronautics Board.

A few days later, from the other side of the Capitol, came a recom

mendation from the Committee reporting the Post Office Appropriation
bill:18

The present bill contains $58,583,000 for payment of costs of carrying air
mail and the subsidy to commercial air lines. The subsidy represents the major
portion of this amount, and has no direct relationship to the cost of air-mail
transportation. . . . The rate of air-mail transportation is not fixed by the Post
Office Department but by the Civil Aeronautics Board and is intended to repre
sent the amount which added to other revenues is sufficient to guarantee to the
air line in question profit on their venture. The Civil Aeronautics Act of 1938,
as amended, is the authority for this arbitrary charge against the Federal Treasury.

*****

The committee recommends to the appropriate legislative committees that a

comprehensive study be made of the administration of the subsidy provision of
the Civil Aeronautics Act of 1938, as amended, with a view to enacting legis
lation which will divorce subsidy from the legitimate air-mail transportation costs
so that the true picture can be made available to the American people.

This recommendation was to be repeated by the Senate Appropriations
Committee in even stronger form in later years.
Although the House Post Office Committee has the distinction of being

the first Congressional Committee formally to recommend subsidy separa
tion, they had no bill before them, so their report went to the floor without
accompanying legislation. Amending the Civil Aeronautics Act was

considered the jurisdiction of the Committee on Interstate and Foreign
Commerce, which took no action.

81st Congress�The Home Acts
Two contrary trends were noticeable during this period: In the

Senate, hearings and a drift to further study; in the House, hearings and
adoption of the "action" bill.
The dominating feature of the separation drive in the 81st Congress

was H.R. 2908, introduced by Congressman John F. Kennedy (D., Mass.)
18 Sen. Rep. No. 1389, 80th Cong., 2d Sess. 5-6 (1948). A report of the Senate Com

mittee on Appropriations, submitted by Mr. Cordon, May 24, 1948.
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on February 21, 1949�the same day that the Hoover Commission's
Report on the Post Office was transmitted to the Congress containing
the following:19

Payments to common carriers for transporting the domestic and foreign air
mail are fixed by the Civil Aeronautics Board at a level to provide a subsidy
to aviation. Contracts for overseas mail are also made on a subsidy basis.
These subsidies may be most desirable.
We recommend, however, that the amounts of these subsidies should be paid to

the Post Office by open appropriation from tax funds and not imposed upon the
Post Office or the mail users in this hidden manner.

By such a course, the President, the Congress, and the public may know
what the amounts of the subsidies are.

The reports of the Hoover Commission gave enormous impetus to the

separation reform. The recommendation in the Report on the Post
Office underlay the whole bill, H.R. 2908; the recommendation in the

report on Federal Business Enterprises20 was embodied in Section 4 of
the bill, calling for annual public reports, and the recommendation in
the Task Force report21 underlay the reasoning for making cost-of-
services-rendered the standard for mail pay (Section 2 of the bill) and
for setting up a cost allocation system (Section 3) for ascertaining those
costs.

In recommending that subsidies be appropriated directly to the CAB,
H.R. 2908 followed the recommendation of the House Post Office
Committee,22 which was later to be the recommendation of the President.
In the Senate, the Appropriations Committee, for a number of years,

and especially the Chairman of its Treasury-Post Office Subcommittee

19 Commission on Organization of the Executive Branch of the Government (Hoover
Commission) , Report on the Post Office (U.S. G.P.O. 1949), p. 16-17. The Hoover
Commission: Herbert Hoover, Chairman; Dean Acheson, Vice Chairman; Arthur S.
Hemming, James Forrestal, George H. Mead, George D. Aiken, Joseph P. Kennedy, John
L. McClellan, James K. Pollock, Clarence J. Brown, Carter Manasco, James H. Rowe, Jr.,
members. H.R. 2908, 81st Cong, 1st Sess. (1949), will hereinafter be referred to in the
text as H.R. 2908.

20 Commission on Organization of the Executive Branch of the Government (Hoover
Commission), Report on Federal Business Enterprises (U.S. G.P.O. 1949), p. 16. Herein
after cited as Hoover Commission Report on Federal Business Enterprises.

21 Commission on Organization of the Executive Branch of the Government (Hoover
C^nimission), Report on Regulatory Commissions (U.S. G.P.O. 1949), Appendix N, p. 70.
This report hereinafter cited as Hoover Commission Report on Regulatory Commissions.

22 HR. Rep. No. 1958, supra, n. 17, at 4.
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(Senator Harley M. Kilgore, D., W. Va.) had been perturbed about the

ever-growing hidden subsidies in the Postal budget.23
The committee calls the attention of Congress to the incongruity of charging

the Post Office Department appropriation, under the guise of cost of carrying
the mails by air, huge sums of money running into millions of dollars which,
in truth, have no relation whatever to the costs of air-mail transportation but,
in fact, are simply subsidies to the recipient airlines. The committee believes
that the Civil Aeronautics Authority Act of 1938, as amended, should be further
amended so as to provide for the payment of this subsidy under its present
destination and, thus, to relieve the Post Office Department from being required
to carry the item as a part of its appropriation. Such change in the 1938 law
will also serve to let the Congress and the people know the nature and extent
of this subsidy.

Jurisdiction, however, was with the Committee on Interstate and

Foreign Commerce. The first move by the Chairman (Senator Edwin C.

Johnson, D., Colo.) was the introduction of S. Res. 50 providing for
a full and complete investigation of all transportation and communication

matters, including as item number 1 "the financial stability and opera
tional efficiency of the airline industry." The resolution, as approved,
authorized $165,000 from the contingent fund of the Senate during the
81st Congress. In the meantime, after introducing S. 1077, a companion
to the old Dirksen bill of the 80th Congress, Senator Johnson introduced
S. 1431, the companion to the Kennedy bill, H.R. 2908, and it was this
bill (Johnson�Kennedy bill) that was to command the principal
attention.

Although the hearings under S. Res. 50 were general in character, a

surprising amount of attention was given by the witnesses to the separa
tion issue. The box score indicates that 20 witnesses were in favor of
separation (10 of them specifically favored S. 1431), two favored the
CAB "studies" bill (S. J. Res. 92) and 6 were opposed to separation 24

Despite this majority of witnesses in favor of separation, the Senate
hearings under S. Res. 50 were broken off on June 29, 1949, not to be
renewed for seven months, while the committee awaited a report from
the Defense Department. Meantime the Senate Appropriations Com-

23 Sen. Rep. No. 310, 81st Cong., 2d Sess. 6-7 (1949). Report of the Senate Committee
on Appropriations, by Mr. Maybank, April 29, 1949.

24 Senate Hearings, supra, n. 3, at 673-678. Detailed memorandum submitted by Langdon
P. Marvin, Jr., giving summary quotations from each of the witnesses. Summary box score

appears as Appendix B at the end of this article.
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mittee, with growing impatience, repeated their earlier recommendation
and appended to it:25

The committee intends to make a study of the administration of the subsidy
provision of the Civil Aeronautics Act of 1938, as amended, with a view to recom

mending legislation which will divorce subsidy from legitimate air-mail transporta
tion costs, so that the true picture can be made available to the American people.

This report touched off a brisk debate on jurisdiction, with the Appropria
tions Committee agreeing to withdraw plans for its own study upon
assurances by Senator Johnson, the Chairman of the Senate Interstate
and Foreign Commerce Committee, that studies already in progress by
his committee would cover the subject and would be available when the

Congress reconvened in January, 1950.26 Little was it thought then
that not just the interval between sessions, but almost two years would

pass before these studies would be completed.
Senator Johnson had introduced still another bill, this one prepared by

his staff, S. 2437, which, among other things, proposed further to sub
divide subsidies so that subsidy for national defense would be paid from

appropriations especially divided from commercial subsidy. This idea
came to nothing, however, when the Defense Department testified at the
end of January, 1950, that they were unable to earmark any particular
portion of the total subsidy as being for defense:27

At the present time, I am not aware even of the-esistence of an official estimate
of the amount of Federal subsidy in the mail payments. I understand that
legislation is pending which would require such a determination of these payments.
. . . We doubt, however, the feasibility of any attempted allocation of subsidy
payments among the elements of national interest which justify the subsidy.

The collapse of efforts to have defense justification for at least part
of the subsidy was followed by studies by the staff of the Senate Interstate
and Foreign Commerce Committee, advancing the theory that service
to the "communities," rather than national defense, was the justification
for the subsidies:28

The "need" is clearly not a subsidy to the airline, which is merely rendering
a public service for a fair return, but goes to the passengers, shippers, and airmail

�25 Sen. Rep. No. 119S, 81st Cong., 1st Sess. (1949), submitted by Mr. McKellar.
26 95 Cong. Rec. 1S197-15198 (Oct. 18, 1949).
27 Senate Hearings pursuant to S. Res. 50, supra, n. 2(c), at 2037. Statement of the

Deputy Secretary of Defense, Stephen T. Early.
28 Senate Hearings, supra, n. 3, at 881. Quoting staff report of Senate Committee on

Interstate and Foreign Commerce of May 10, 1950.
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patrons of the communities the airline serves. If management economy and

efficiency are attained the subsidy rests squarely upon the community whose
revenues are insufficient to pay the cost of airline service.

There was more study to come. S. Res. 308 added $69,000 and ex

tended the investigations under S. Res. 50 to February 28, 1951; then
S. Res. 55 pushed the date to June 30, 1951; S. Res. 154 made a third
extension until January 31, 195 2.29 Nor was this all. The Senate Inter
state and Foreign Commerce Committee also secured $200,0003� ". . .

for making a survey of certificated interstate, overseas, and foreign air
carrier operations, with a view to drafting legislation requiring the

separation of mail compensation from any Federal subsidy payments.
. . ." When proposed, the survey covered only "interstate and overseas"

airlines, but Senator Kilgore pointed out that United States airlines

operating from the United States to foreign countries were classified as

"foreign" air transportation and on the floor secured an amendment in
order that the separation survey be complete.31 Despite the Kilgore
amendment, however, the bulk of the contract money was put on a study
of the domestic lines. The studies finally arrived in June, July, and

August, 1951. By then, the Senate Interstate and Foreign Commerce
Committee had conducted studies costing approximately one-quarter of
a million dollars,32 and more important, two and a half years had elapsed
since the recommendations of the Hoover Commission and the introduc
tion of the Johnson�Kennedy bill.

During the 81st Congress, the Senate Interstate Committee was not
the only body seeking to study the problem before acting on the separa-

29 See Legislative History, Appendix A, this article.
30 Public Law 759, ch. 896, 81st Cong., 2d Sess. (Sept. 6, 1950) , U.S.C. Cong. Serv. 676

(1950), (H.R. 7786, $200,000 for Study by Senate Interstate and Foreign Commerce Com

mittee, Chap. II; Contingent Expenses of the Senate).
31 96 Cong. Rec. 11907-11908 (Aug. 3, 1950).
32 Ernst & Ernst pilot study (domestic), Feb. 3, 1950, $6,000; Ernst & Ernst domestic

airlines study, June 12, 1951, $145,000; H. E. Weihmiller, international study, $6,500;
Selig Altschul, international study, $6,000. For a total of $163,500. Added to this figure
are an unidentified, but large portion of Senate Interstate and Foreign Commerce Com
mittee staff expenses under S. Res. 50 authorization, $165,000, plus $69,000 under S. Res.
308 authorization bringing the total amount to $298,500. There were also various un

reported staff, printing, and other costs charged to the regular Committee budget. There

fore, one-quarter of a million dollars may be considered a conservative figure for the total
eost of the Committee's studies from the original submission of the Hoover Report and
the Kennedy bill until the present.
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tion bill. On April 11, 1949, the Chairman of the Civil Aeronautics Board
stated:33

We believe that until the Board has completed its investigations of the economy
and efficiency of the Big Four mentioned above and its investigation into the cost
of carrying the mail which is also a part of our economic program for 1949, it
would be undesirable to attempt to pass legislation on this matter.

A month later, a bill drafted by the CAB was introduced, authorizing
$300,000 for a study; S. J. Res. 92, henceforth was to be in competition
with S. 1431. Preference for study rather than action was also expressed
by the CAB to the Chairman of the House Interstate and Foreign Com
merce Committee, who was asked by the CAB to introduce another
"further study" resolution, H.J. Res. 331, to be placed in competition
with H. R. 2908. Three days later, the director of the Bureau of the

Budget, Mr. Frank Pace, Jr., wrote the CAB's General Counsel,34
The separation of subsidy from mail pay is in accord with the program of
the President. Consequently, while the report you have submitted to the Com
mittee on Senate Joint Resolution 92 is without objection, you are advised that
legislation providing for separation as soon as possible would be regarded as

preferable.

Failing to take this hint, the CAB still drew the conclusion that there was

no objection to the further study resolutions, and continued to advocate
enactment of S.J. Res. 92 and H.J. Res. 331, in opposition to the

Johnson-Kennedy "action bills" S. 1431 and H. R. 2908.36
President Truman moved into the situation, giving a clear statement

in his Budget Message of January 9, 1950.36

At present, direct financial assistance to the airlines is provided through air
mail payments, which are set generally at levels adequate to cover deficiencies in
the carriers' commercial revenues. Subsidy is thus merged with the fair com

pensation for carrying mail, making it difficult to evaluate the cost of this aid
in relation to its benefits. The recent rise in total air-mail payments�to an

estimated level of about $125 million in 1950�has made it increasingly important
that the subsidy element be separately identified. / recommend, therefore, the
immediate enactment of legislation to authorize the separation of subsidy pay
ments from mail compensation. Such subsidies should be paid from funds appro
priated to the Civil Aeronautics Board specifically for that purpose.

33 Senate Hearings, supra, n. 3, at 677.
34 Senate Hearings pursuant to S. Res. 50, supra, n. 2(c), at 2531.
35 Letter from Chairman of the CAB to the Chairman of Senate Interstate and Foreign

Commerce Committee, Aug. 26, 1949. Senate Hearings pursuant to S. Res. 50, supra, n. 2(c),
at 2524, 2531.

36 1951 Budget Message, supra, n. 1, at M-70.
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The standard by which subsidy rates are determined under existing legislation
may itself merit review in the light of the industry's present stage of development.
Setting subsidies on the basis of the carriers' revenue needs may weaken the
incentives for managerial economy, thereby increasing the difficulty of effective

regulation by the Civil Aeronautics Board. (Emphasis supplied.)

Two important actions followed this forthright statement of policy: in
deference to the Chief Executive, the CAB changed its position from

advocating further study resolutions to advocating amendments in the

separation bill, and, a more important result, the House Interstate and

Foreign Commerce Committee started hearings.
At the House hearings, H. R. 2908 was supported by Secretary of

Commerce Sawyer, the Postmaster General, the Citizens Committee for
the Hoover Report, the non-subsidized airlines, representatives of the

CIO, AF of L, and veterans groups. In all, 12 witnesses favored the bill,
and only one, retained by certain of the subsidized airlines, opposed it
and instead favored the further study resolution, H. J. Res. 331.37
The CAB brought down a whole new bill, which was never, however,

introduced. In addition, the CAB recommended 17 amendments in H. R.
2908. Congressman Kennedy then offered an amended version of his
H.R. 2908 incorporating 11 of the CAB's suggestions entirely, reaching
partial agreement on 4, and leaving disagreement only on 2 of the 17

points. These points were discussed in detail and the compromise en

dorsed by the representative of the Citizens Committee for the Hoover

Report on the last day of the hearings.38 A clean bill embodying H. R.
2908 and the revisions suggested by Congressman Kennedy was intro
duced by his colleague from Massachusetts, Republican Congressman
John W. Heselton as H. R. 9184 which, with only minor changes, was
favorably reported39 by the House Interstate and Foreign Commerce
Committee by a vote of 15 to 2. The House Interstate and Foreign
Commerce Committee thus became the first Congressional Committee

37 See Appendix B, Part b, this article.
38 House Hearings, supra, n. 2(a), at 241-244, letter and amended bill from Rep. John

F. Kennedy; at 244-251, discussion of points 1-17 by Langdon P. Marvin, Jr., member,
Postal Affairs Task Force, Citizens Committee for the Hoover Report, May 24, 1950.

39 House Report, supra, n. 6, at 1. The talley: Voting in favor of H.R. 9184, 15 mem

bers, as follows, Beckworth, Biemiller, Crosser, Granahan, Harris, McGuire, Priest, Under
wood, Rogers, Stanley, and Sullivan, Democrats; Dolliver, Ellsworth, Heselton, and
Wolverton, Republicans. Voting against H.R. 9184: 2 members, Bennett and O'Hara
(Minn.), Republicans; Absent: 11 members, Hinshaw, Leonard W. Hall, Gillette, Hale
and Scott, Republicans; Bulwinkle, Sadowski, Keogh, Klein, Wilson and Linehan,
Democrats.
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to report out a separation bill, and both its 15 -page report and its Com
mittee bill are models of effectiveness. In this instance, the full member
ship of that Committee over rode the recommendation of its Subcommittee
on Transportation, which had previously favored H.J. Res. 331. After
an initial turndown by the House Rules Committee, a special meeting
was called at which a rule was granted permitting the bill to come up
on the floor.40
From then on, with the separation bill threatening to become a reality,

presidents of subsidized airlines who had hitherto maintained a somewhat
aloof position, showered telegrams upon the Congressmen. President
Woolman of Delta Airlines wired Congressmen41 to "await a report on
the Senate study . . . action at this time appears inadvisable. . . I there
fore respectfully urge you to oppose passage of H. R. 9184." The
President of Braniff wired:42 "I personally feel that the Act as now

written is better than either of these bills. . . . We will deeply appreciate
your voting no on H. R. 9184."
A year and a half before, Mr. C. R. Smith, President of American

Airlines, had publicly stated that he would be "wholeheartedly" in favor
of separation, and had commented that:43

. . . The system of merging service mail rates with subsidy payments is con

fusing, discouraging, and unfair to those air carriers which seek to keep their
operation on service rate basis, and free from subsidy. In addition, it is poor
accounting, depriving you of accurate knowledge of how the money you provide
is being spent and the purpose for which it is being expended.

But, when the Kennedy-Heselton bill was coming up on the floor, C. R.
Smith wrote on December 1, 1950 a letter to practically every member
of Congress, stating, "American Airlines is wholeheartedly in favor of
the principle of separating air mail pay from subsidy and so testified. . . .

But we are not in favor of H. R. 9184. . . . We urge your support of H. R.
9305, which we understand will be offered as a substitute for H. R. 9184."
In the spring of 1949 President Rickenbacker of Eastern Airlines had

publicly testified:44

� H. Res. 854, 81st Cong., 2d Sess. (1951), submitted by Mr. McSweeney from the
Committee on Rules, Sept. IS, 1951.

41 Telegram dated Dec. 1, 1950, from C. E. Woolman to numerous members of Congress.
42 Telegram dated Dec. 2, 1950, from T. E. Braniff to numerous members of Congress.
43 Senate Hearings pursuant to S. Res. 50, supra, n. 2(c), at 764. Testimony of C. R.

Smith, May 12, 1949.
44 Id. at 1118, May 24, 1949. Cf. letters by E. V. Rickenbacker to stockholders, April 4,

1949, and April 4, 1950, quoted by Rep. Heselton in 96 Cong. Rec. A-7029 (Sept. 19, 1950).
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. . . Senator Johnson, in S. 1431, and Congressman Kennedy in H.R. 2908,
have introduced bills to bring about the desired objectives. I am not saying
that these measures are perfect in their details, but they are steps in the right
direction and they ought to be perfected and carried to enactment at the earliest
date.

But, when H. R. 9184, which was the same bill as H. R. 2908 with
fifteen perfecting amendments included at the suggestion of CAB, was
to come up on the floor, President Rickenbacker wired numerous Con

gressmen, "While I favor the principle of subsidy separation, am opposed
to H. R. 9184," and recommended that Congressmen follow the advice

being given to them by former Congressman Ramspeck, Executive Vice
President of the Air Transport Association.45 This latter organization
circulated a detailed memorandum46 pointing out the advantages of

substituting H. R. 9305 in place of H. R. 9184, favoring omission of the
international operators from the separation, attacking the cost standard
for mail compensation, advocating elimination of the cost accounting
provisions, and other changes embodied in the substitute bill to be
offered. N

However, a polite rebuke to all this pressure was administered on the
floor by the dean of the House and Chairman of the Rules Committee,
Rep. Adolph J. Sabath (D., 111.) :47

Mr. Speaker, the difference between the administration version of this air-mail
subsidy bill and the substitute version is this: The one that has been reported
by the committee is the administration bill. It has been approved by the
President, the Secretary of Commerce, the Postmaster General, and the Hoover
Commission. The so-called substitute is a bill that has been prepared by the
air-mail people who have been the beneficiaries of the current system and, to my
mind, obtained unmerited compensation for the services they have rendered.
That is the difference between the bills. One is in the interest of the Government
and the other is in the interest of the private companies.
I, too, have received a letter in this connection from my old friend, Mr.

Ramspeck, who for many years served here with distinction. However, he is
now in the employ of the airline companies that are opposed to the bill. He is
doing his duty as a representative of his employers and not as a representative
of the people, as he did when he was a Member of the House.
I think I have made myself clear.

The attempt to block adoption of the rule permitting H. R. 9184 to
come up on the floor of the House was defeated by a voice vote on Decem-

45 Telegrams of Sept. 18 and 19, 1950, from E. V. Rickenbacker. Cf. Telegram, September
18, 1950, by Vice-President Sam Pryor of Pan-American World Airways.

46 Seven-page memorandum, undated, entitled "Major Differences between H.R. 9184
and H.R. 9305."

47 96 Cong. Rec. 16366 (Dec. 6, 1950).
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ber 6, 1950.*8 Next, the attempt to substitute H.R. 9305, the bill
described above, for H. R. 9184 was defeated by a vote of 87-38.49
The argument that legislation by the House would be futile because the
Senate would not act was now countered again by Congressman Kennedy,
who read a letter from Chairman Johnson of the Senate Interstate and

Foreign Commerce Committee, declaring,50 "While I cannot speak for
other members of my Committee, I will do my utmost to get H. R. 9184
through the Senate in this session if it is enacted by the House." Earlier,
Senator Johnson had also written that,51 "Our Committee needs this

legislation to complement our contemplated study of mail pay separation."
At the end of a long afternoon of debate, further action was postponed

until noon of December 7, 1950. At an informal off-the-floor conference
at 9:30 a.m. on December 7, an unexpected development occurred: a

memorandum was presented, stated to be on behalf of the Citizens Com
mittee for the Hoover Report.62 This memorandum advocated, among
other things, a drastic change in the cost standard, stating that the CAB
in determining mail rates might promulgate secondary standards, other
than necessary cost, and might use such additional and secondary stan

dards in connection with such rate determination. Since the Hoover
Committee had been among the most vocal of all groups in favor of

separation, and since its Chairman, Dr. Robert L. Johnson, had written
each House member only six days before urging passage of H. R. 9184,
"without crippling amendments," this new proposed amendment came

as a distinct surprise.
To salvage the cost standard, the principal advocates of effective

� Id. at 16371.
*9 Id. at 16388.
so Id. at 16380.
51 Press release by Rep. John F. Kennedy, Sept. 16, 19S0.
52 These amendments to the bill were desired by some of the subsidized airlines. The

memorandum, dated Dec. 7, 19S0, embodying these amendments, was presented by Robert
L. L. McCormick, of the paid research staff of the Citizens Committee for the Hoover

Report. Neither Rep. Kennedy nor Rep. Heselton, the authors of the bill, had been
consulted on these amendments. The members of the Postal Affairs Task Force of the
Citizens Committee for the Hoover Report all opposed the amendments, and subsequently
re-constituted themselves into a Citizens Committee for Subsidy Separation. The amend
ments in the cost standard contained in the McCormick memorandum were subsequently
retracted in telegrams of Dec. 11, 19S0, to Reps. Kennedy, Heselton and Brown from
Dr. Robert L. Johnson, Chairman of the Citizens Committee for the Hoover Report, but
these telegrams were not received before the amended bill had passed the House. Support
for the cost standard was reaffirmed by the former Chairman of the Commission on

Organization, Herbert Hoover, Senate Hearings, supra, n. 3, at 113-114.
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separation had to agree to provisions requiring that the effective date be

postponed; that applicants for subsidies possess mail certificates, and
that concessions be made in the cost allocation section.63 The bill with
these three, and four less important amendments, passed the House on

December 11, 1950, by a unanimous vote of 66 to 0.54
Still an effective bill, H. R. 9184 was transmitted to the Senate and

referred to the Senate Interstate and Foreign Commerce Committee.
Before their meeting, each member of that Committee was given a

memorandum prepared by a professional staff member, putting forward
18 amendments in the House-passed bill. On December 13, 1950, the
Senate Interstate and Foreign Commerce Committee voted to pass over

the bill, and no action was taken on the next regular meeting day of the
Committee, December 27. The separation bill, therefore, died with the

expiration of the 81st Congress, January 3, 1951.
The House Committee bill was reintroduced in the 82d Congress as

H. R. 506 and H. R. 190, and, with the Brown amendment on cost alloca

tion, as H. R. 508 (Kennedy) and S. 436 (Johnson of Colo., by request)�
companion bills.65

82d Congress�First Session�The Senate Acts

Where "future study" of one type or another had been the main
obstacle to enactment of an effective separation bill in the Eighty-First
Congress, amendments were to be the stumbling blocks in the Eighty-
Second. When the studies by the Senate Interstate and Foreign Com
merce Committee finally arrived, they turned out not to be well integrated
into the drafting of legislation. Although the Ernst and Ernst domestic
studies were released coincidentally with the introduction of S. 1657,
one of the witnesses for that accounting firm objected68 that the bill

"injects an element of subsidy into the compensatory mail rate structure"
thus defeating the objective of separation. Thereafter, came a succession

53 Several of these amendments were endorsed by the CAB. However, telegrams from
the Chairman of the Citizens Committee for the Hoover Report reasserting support of the
cost standard and of some cost allocation requirement, and a telegram from the Acting
Secretary of the Air Force, and a letter from the Postmaster General, both opposing limiting
applications for subsidies to mail carriers, were all received too late for consideration by
the House, the compromise already having been made. House Report, supra, n. 6, at 18-20;
96 Cong. Rec. 16582 (Dec. 11, 1950) ; see also telegrams of Dec. 11, 1950, from Dr. Robert
L. Johnson to Reps. Kennedy, Heselton and Brown, and Senate Hearings, supra, n. 3, at 223.
5* 96 Cong. Rec. 16583 (Dec. 11, 1950).
68 S. 436, 82d Cong., 1st Sess. (Jan. 11, 1951), as originally introduced.
56 Senate Hearings, supra, n. 3, at 19.
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of hastily drafted measures, introduced after the hearings had already
begun. In all, no less than seven bills were considered. In the end, the
Senate Committee reported what amounted to a wholly new bill, using,
however, the number, S. 436, of the bill which had been endorsed by
a majority of witnesses. Then a month elapsed before the report explain
ing the new bill was written. Furthermore, the language of the new bill
itself was in constant change from the moment the Committee voted to

report it; the text (partly typewritten) announced to the press and public
on August 8, 1949, was changed before it was printed in the reported
form dated August 9 ; still further changes were made later in a so-called
"bastard print" dated September 7, 1951 (actually printed September 6);
then came still a fourth edition with more changes, also dated September
7, (actually printed September 10), and distinguishable on the face of it
from the immediately preceding edition bearing the same date only by
the inclusion of a star, or asterisk, in the lower left hand corner, it

being technically a Star Print.57
By the time the bill came to the floor on September 17, less than six

weeks after the Senate Interstate and Foreign Commerce Committee had
voted it out, the Committee Chairman was himself proposing no less
than 22 amendments,58 the Committee itself had voted to adopt another,58
and still another was being printed,60 which was unopposed by the
Committee Chairman. This indecision and hasty workmanship is perplex
ing, especially in view of the fact that a not inconsiderable staff had
worked on the problem for two and one-half years, and without financial

handicap. Far more than in the House, the Senate bill was subject to
the constant tug and pull of various groups, involving extensive changes
in text right up until the last moment of passage.
The line-up of groups has been about the same in all these hearings,

the Senate in 1949, the House in 1950, and the Senate in 195 1.61 Favoring
separation are the Administration�with varying degrees of enthusiasm

67 See Legislative History, Appendix A, this article.
58 S. 436, supra, n. 55, Amendments to be proposed by Mr. Johnson of Colorado, ordered

to be printed, Sept. 13, 1951-B.
59 Id. Amendments to be proposed by Mr. McMahon, ordered to be printed, Sept. 12,

1951-B.
60 Id. Amendments to be proposed by Mr. McCarran, ordered to be printed, Sept. 13,

1951-A; text of proposed amendment changed on the floor by Mr. McCarran, 97 Cong.
Rec. 11856 (Sept. 19, 1951), and amended further by Senate, Id. at 11863.

61 See, Appendix B, this article.
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from the President, Post Office, and Budget Bureau, and Secretary of
Commerce with the most, down to the CAB with the least.
Six Congressional Committees have recommended effective separation:

House Post Office�80th Congress, Senate Appropriations�80th Con
gress, Senate Appropriations�81st Congress, House Interstate and

Foreign Commerce�81st Congress, Senate Small Business�82d Con

gress and House Appropriations�82d Congress.
No better evidence is needed that separation is a bi-partisan reform,

than its endorsement by Committees in both the Republican-controlled
80th Congress, and in the Democratic-controlled 81st and 82d. And, of
course, it is also the unanimous recommendation of the bi-partisan Hoover
Commission. Taxpayer and citizen groups are for it. One of the strongest
advocates has been Norman MacDonald of the Taxpayers Federation
in Boston,62 dean of the executives of taxpayer organizations in all the
states. It is interesting to note that this single item of air mail pay in the
Federal budget is about two thirds the entire budget of the Common
wealth of Massachusetts. Another supporter has been Walter O. Howe,
of the Citizens Public Expenditure Survey, in New York.
Labor has been behind separation right along, both the CIO, and AF of

L, the Machinists, and the Brotherhoods. The CIO passed a favorable
resolution at their national convention. Two of the strongest and clearest
statements on separation have come from Elliot Bredhoff, Assistant
General Counsel of the CIO, and James Horst, dynamic, young, Interna
tional Vice President of the Transport Workers Union, CIO representing
11,000 airline workers. Their point is that hidden subsidies are used

against labor, that knowing their losses will be made up from "mail pay,"
airline managements are particularly unresponsive to the requests of
labor. Hoyt Haddock of the CIO Maritime Committee has consistently
endorsed the strong bill. The AF of L is affected in at least two ways:
the Air Line Pilots Association has complained that strike losses are

made up to management through retroactive mail pay grants, thus

blunting labor's strongest weapon. The National Association of Letter
Carriers has consistently endorsed separation to remove the "bugaboo"
of the Postal deficit, which, artifically swollen with hidden items like air
line subsidies, has been used as the reason for reducing mail deliveries to
the public, curtailing mail service, with consequent lay-offs of postal
employees. Both President William C. Doherty and Vice President
Dan R. Sullivan of the National Association of Letter Carriers favored
effective separation.

Senate Hearings, supra, n. 3, at 163, 680.
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Veterans groups, including the American Veterans Committee (AVC),
represented by Michael Straight and Louis C. Pakiser, and AMVETS,
by Harold Russell and Charles H. Slayman, Jr., have endorsed separa

tion as a matter of principle and good government, as have a number of

private citizens. The non-subsidized airlines have favored separation,
to ensure fair competition in the freight and passenger market between

those who get "mail pay" and those who do not. The railroads have

favored separation, desiring also the further steps of eliminating subsidies

altogether to their airline competitors on the grounds of fair competition.
All the above lined up behind the strong bill�the Kennedy bill H. R.

2908 and the House Committee bill of the 81st Congress, and the original
S. 436 (companion to H. R. 508) in the 82d. In addition, every news

paper editorial or every nation-wide columnist who has written on the

subject has favored separation.63
The only opposition to effective separation has come from among the

subsidized airlines, and to a slightly lesser extent from the CAB. No one

has yet found a principle on which to base arguments against separation.
Although never opposing the principle of separation, the record painfully
indicates that at each step towards effective legislation the CAB has been

dragging its feet.
At the Senate hearings in 1951, the subsidized lines seemed to have

less of a negative attitude than at the House in 1950 or before the Senate
in 1949. There was more realization that separation was inevitable, less
effort to fight it off, and more attention to the control of its terms. How

ever, while the separation advocates were relatively united behind S. 436,
witnesses for the subsidized airlines presented a confused line-up, and
were not agreed on any legislation. Some airline witnesses scattered their
endorsements among four different bills, others advocated ideas not

even in bill form, while a substantial number were against any bill.64
Warren Lee Pierson, Board Chairman of TWA, commented "None of
them [7 bills] quite meets the standards I have suggested."65 It may be

fairly said that as a group the subsidized airlines seemed pretty hard
to please. The only thing the subsidized airlines agreed on was that
none of them wanted mail pay to be limited to the cost of services
rendered. Beyond that, there was disagreement, the Big Four (American,

63 See House Hearings, supra, n. 2(a), at 84-87, 2S1-2S8; see also Senate Hearings,
supra, n. 3, at 182-198. See also, Appendix D, this article.

64 See Box Score of Senate Hearings in 1951, Appendix B, part (c), this article.
66 Senate Hearings, supra, n. 3, at 542.
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Eastern, T.W.A. and United) wanting several classes of rates; the other
twelve trunk lines wanting only one rate so that they would not lose
business to the Big Four; the feeders wanting to be left out entirely,
or given special guarantees, and the internationals wanting to be left out
of the bill or wanting mail pay pegged to the Universal Postal Union.
It was in trying to please these different groups of air mail lines that so
many amendments found their way into the Senate bill, and that the

original concept of separation was twisted out of shape.
The aims of the House bill had been (and are) first to put payments

for the carriage of mail on a business-like basis and protect the Post
Office from having to pay more than a compensatory rate; and secondly,
to separate subsidies entirely from mail pay, make the CAB responsible
for any subsidy appropriations, and provide positive instead of negative
standards, with primary emphasis on defense. To attain these objectives,
the Kennedy-Heselton (H.R. 9184) legislation did (and does) provide:
(1) The standard for mail compensation is the cost to the airline of

rendering mail service, plus a fair return.
(2) These cost figures are to be arrived at through a full allocation

of all airline costs, broken down among the different services rendered by
the airlines (such as passengers, freight, express, and mail).
(3) This cost standard applies equally to all airlines.
(4) Airlines may obtain subsidies from the government, but these

subsidies are to be a separate appropriation item, chargeable to CAB and
not the Post Office, to be justified by CAB to the Congress in the first
place, and the expenditures accounted for by CAB in the second place.
(5) No one is automatically entitled to subsidies, but any certificated

air carrier may apply and the CAB is authorized to grant subsidies when
deemed essential for (1) defense, (2) commerce or (3) postal service.
(6) A full public report is required from CAB each year on who

got how much mail pay, and who got how much subsidy, and why.
The philosophy of the Senate Interstate and Foreign Commerce

Committee66 seems to have been somewhat different; essentially it was that
66 Senate Hearings, supra, n. 3, at 466. The Chairman of the Senate Committee on

Interstate and Foreign Commerce stated: "Of course you know that the President of the
United States, Bureau of the Budget, the Appropriation Committees of both Houses of
Congress, the Postal Committee of the Senate�and I do not know about the Postal Com
mittee of the House�have all asserted that this separation should be made.
"It isn't something that this committee thought of all by itself. We are trying to do

the job in a way that will not be harmful, that will not destroy the airline industry, and
especially the airline industry to the smaller centers.
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subsidy separation was a task which had been assigned to them by the

President, Budget Bureau, and several Committees of the Congress, and
that the job of the Committee was to cushion the shock, to do the job
in a way which would not be harmful to the airline industry. The Senate
bill includes :

1. The McMahon amendment, limiting eligibility to apply for sub
sidies to airlines holding mail certificates, (which airlines are all members
of the Air Transport Association).

2. The McCarran amendment, to give the CAB power to make

several-year subsidy contracts with the above airlines, thus minimizing
the inconvenience of the annual appropriations procedure before the

Congress.
3. The Universal Postal Union rates for our international airlines,

a rate of mail pay ($2.86 per ton mile) presently four times the first-class

passenger fare and seven times the freight-and-express charges.
4. An extra year's delay for the international lines in the effective date.
5. Omission of the requirement for annual public reports on subsidies.
6. An arrangement to take care of the "regional" airlines by pro

hibiting the Postmaster General from withholding mail from one airline's

flight because another airline's flight is cheaper.67
Only two points represent a strengthening by the Senate, rather than a

weakening, of the House separation bill:
1. The Douglas Amendment on gratuities, providing that subsidies

should be cut off from any airline found (by the CAB, however) to be

guilty of extending gratuities to a government official.
2. A minor provision permitting the Postmaster General to request the

CAB to obtain from any certificated mail fine any data he desires.68
There are actually some 16 other points of difference between the House

and Senate legislative approaches, and indeed it is very difficult to compare

"We have been trying very hard to do a good job and not make a meat-ax separation.
We could have done that a year ago probably, and offered a bill, and perhaps it would
have been enacted, but we have been taking time to study the matter carefully."

67 S. 436, 82d Cong., 1st Sess. 3 (1951) . This is the Act finally passed by the Senate
and is hereinafter cited S. 436. If this provision were simply a prohibition against delaying
delivery of mail to the addressees, which could be accomplished by rewording, there would
be no objection. However, the language in the Senate bill goes further and prevents the

Postmaster General from withholding mail from any flight for reasons of economy.
68 Id. at 5. This provision, requested by the Post Office before the Senate, although not

before the House, was made to apply to our domestic and territorial lines only, omitting the
international operators.
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the two since between the House and Senate bills there is only one

sentence besides the title which reads verbatim. This wide difference in

language indicates the scope a conference committee would have should
the House adopt its Committee bill of the 81st Congress. Therefore, the
nature of the subsidy separation legislation is still quite fluid. It might
be that the conferees would simply adopt a compromise midway between
a strong House bill and the weak Senate bill, or it might be that the
conferees would, in effect, write a whole new bill.
Since passage of a separation bill by the Senate, there has come along

another interesting development, the announcement on October 1, 1951
of "administrative separation" by the Civil Aeronautics Board. This
third approach to the problem merits discussion along with the other two.
Faced with three widely differing approaches, it is necessary to go back
to first principles, to cull from the recommendations of the President,
the Hoover Commission, and the several Congressional Committees, and
from plain common sense, what are the standards for effective separation
of subsidies from air mail pay.

Defining a Compensatory Mail Rate�The Cost Standard

Any attempt to separate subsidies from mail pay must somehow define
mail pay. Several definitions are possible.
Competitive bidding could be prescribed as the method for arriving at

mail rates, and at least one taxpayer with long experience in aviation
feels it should be adopted.69 Such a method was also included in recent

bills to provide the Postmaster General with authority to contract for

shipment of large loads of mail and air parcel post.70 However, com

petitive bidding received very little attention in either House or Senate

hearings, and is not written into any of the separation bills. It was dis
missed by a footnote in the report of the Senate Committee with the
curious remark, perhaps directed to airline critics of separation, that
under competitive bidding mail pay might be considerably lower than
under the cost standard of S. 436.71 The Post Office favors securing

69 Letter from Dr. Godfrey L. Cabot to Langdon P. Marvin, Jr., April 16, 1950.
70 H.R. 2909, 81st Cong., 1st Sess. 1 (1949), introduced by Mr. John F. Kennedy (D.,

Mass.), hereinafter cited as H.R. 2909; S. 1078, 81st Cong., 1st Sess. 1 (1951), introduced
by Senator Johnson (D., Colo.). Referred to respective Committees on Post Office and
Civil Service. No hearings. No action.

71 Sen. Rep. No. 629, 82d Cong., 1st Sess. 20 (1951), hereinafter cited as Senate Report,
report of the Senate Committee on Interstate and Foreign Commerce, submitted by Mr.
Johnson of Colorado, reporting favorably S. 436, with amendments, August 9, 1951.
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authority for plane-load shipments of mail at rates lower than those

set by the CAB, to supplement the regular air mail service. So far,
the prevailing tendency of the separation legislation has been to accept
the present procedure of having the mail rates set by the govern
ment. Unless that basic approach changes, the problem then narrows

down to setting a new standard for the government to use.

President Truman has thrice indicated his feeling that mail pay should
mean compensation for72 the cost of carrying air mail and the same lan

guage was used in the recommendation of two Congressional committees
in the 82d Congress.73 This standard has been interpreted by Secretary
Sawyer to mean "the fully distributed standard."74 This same criterion

was contained in the Kennedy-Heselton bill which passed the House, and
the reasons for excluding the more intangible standard of "value of

service" are thoroughly analyzed in the Committee Report.75
Under the fully distributed cost standard, mail compensation would

consist of the cost identified as being directly attributable to mail, plus
a share of the joint costs, or overhead, of the airline computed on the

basis of a full allocation of the costs of all forms of traffic�passenger,

72f H.R. Doc. No. 17, 82d Cong., 1st Sess. (1951), a message of the President of the

United States to the Congress, transmitting Federal Budget for fiscal year 1952, hereinafter
cited as 1952 Budget Message; and H.R. Doc. No. 65, 82d Cong., 1st Sess. 2 (1951), a

message from the President of the United States to the Congress transmitting recom

mendations to increase postal rates in order to reduce the postal deficit.
73 H.R. Rep. No. 685, 82d Cong., 1st Sess. 16 (1951), Report of the Committee on

Appropriations, by Mr. Rooney, July 10, 1951. Sen. Rep. No. 540, 82d Cong., 1st Sess. 19

(1951), Report of the Select Committee on Small Business, by Mr. Sparkman, July 10, 1951.
74 House Hearings, supra, n. 2(a), at 9. Statement of the Honorable -Charles Sawyer,

Secretary of Commerce: "If the present system of payments, which includes large elements
of subsidy, is to be revised, it is clear that a new standard must be developed for the
air-mail payments which are to be made exclusive of the separate subsidy payments. I am

inclined to think that the fully distributed cost standard represents the most satisfactory
one. Since the Government is the sole tender of air mail, value of service considerations
which might conceivably be appropriate in the case of commercial traffic certainly should
not be applied so far as air-mail rates are concerned. The service which the Government
receives should be paid for on the same basis that applies in other situations where com

petition is not possible, namely, cost plus a reasonable return on the investment devoted
to the service." Ibid.

75 House Hearings, supra, n. 2(a), at 116, 78. Although the words "fully distributed
cost" or "fully allocated cost" were not actually used in the original bill, H.R. 2908, the

author, Rep. Kennedy, clearly indicated his intent that such was the full meaning of the
word "cost" in his bill. The intent is made equally clear in the House Report, supra, n. 6,
at 5-8.
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freight, express, and mail.76 Each form of traffic must pay its full share
of the overhead, and none is given a cheaper ride at the expense of any
other.
Although this standard was not disputed by the Civil Aeronautics

Board at the House hearings,77 it does not seem to have been used in the
"administrative separation" announced by the Board a year later. The
Board's administrative separation is based entirely on its assumption
that a mail rate of 454 pen ton mile to the Big Four (American, East
ern, T.W.A., and United) is compensatory. Rates for all other airlines
are expressed in varying ratios to the Big Four rate. Hence, any inflation
in the 454 rate for the Big Four is multiplied in the mail rates declared
to be compensatory for the other airlines. Although asked by the Post
Office to find that these compensatory mail rates do not exceed fully
distributed costs, the CAB has not done so.78 The CAB permits cargo
rates averaging 23 <�,79 and then sets mail rates almost twice that figure.
Even more confusing to the average citizen is why the Board declares
m to be the average cost of hauling mail, and then allows a "compen
satory" mail rate of 45^.'80 In the words of an editorial:81 "... what

happens to all that 11 cents?"
The Board admits having treated freight and express as "by

products,"82 which shows what is likely to happen unless Congress legis
lates- the fully distributed cost standard, in order to protect taxpayers
from having to make up through mail pay the overhead which freight
and express are not required to bear. That these are really negotiated
rates rather than cost rates is evidenced in the admission of the Chair
man of the CAB that 45^ is what83 "the Big Four carriers have agreed

76 Report of the Secretary of Commerce to the President, Issues Involved in a Unified
and Coordinated Federal Program for Transportation (U. S. G. P. O. 1949) p. 28.

77 Two significant quotations from statements by then CAB Chairman O'Connell are

found in House Hearings, supra, n. 2(a), at 248.
78 "Memorandum in Support of Requested Findings and Conclusions of the Postmaster

General," Docket 2849, et al, filed with the CAB by Post Office Department, July 30, 1951.
The "Requested Findings" were filed by the Post Office, July 11, 1951.

79 Senate Hearings, supra, n. 3, at 683.
80 CAB, Administrative Separation of Subsidy from Total Mail Payments to Domestic

Air Carriers, September, 1951, Appendix A, column 5 contrasted with column 7. This report
will hereinafter be cited as CAB Report of September, 1951.

81 Subsidies in the Open, Washington Post, Oct. 27, 1951 (editorial).
83 CAB Report of September, 1951, supra, n. 80, at footnote on p. 10.
83 Senate Hearings, supra, n. 3, at 243, letter to Chairman, CAB ; to Chairman, Senate

Interstate and Foreign Commerce Committee, July 9, 1951.
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to accept." Therefore, while the Board's administrative separation rep
resents a forward step, it still has not arrived at a proper standard of
mail compensation.
Although legislating the same 45 -cent rate as a means of getting sepa

ration off to a start, the Senate at least agreed with the House that the
cost standard is the proper one for the CAB to use for future modifi
cation of these rates, and that the "value of service" is not.84 This is
the strongest point in the Senate bill85 and one made even stronger by
the interpretation of the Committee Report.
The bill passed by the House declared that henceforth mail rates "shall

in no event exceed" cost. S. 436, as amended by the Senate Committee
in accordance with the recommendations of the CAB, changed this phrase
to "shall be based upon." A source of concern to advocates of effective

separation was the danger of possible later misinterpretation of the latter

language to permit vague secondary standards, other than cost of
services rendered, to be considered by CAB.86 To eliminate doubt, the
Senate Committee declared its intent that "based upon" shall mean, in
effect "based solely upon."87 However, the cost standard prescribed in
S. 436 is weaker than that in the bill passed by the House in two respects:
first, the word "cost" is preceded by a weaker set of adjectives; and,
secondly, the cost standard is applied to domestic and territorial airlines

only, with the significant omission of our international airlines.
The original Kennedy bill read "actual" cost.88 Upon request of the

CAB this adjective was changed to "reasonable and necessary" and so

reads in the bill passed by the House.89 The new Chairman of the CAB

84 Senate Report, supra, n. 71, at 22-23.
85 S. 436, supra, n. 67, at 4.
86 Senate Hearings, supra, n. 3, at 16S.
87 Senate Report, supra, n. 71, at 28: "By the phrase 'based on' we wish to emphasize

that the rates shall be determined solely upon the basis of fairly apportioned costs as this
is the only statutory standard provided the Board." (Emphasis supplied.) Id. at 47: "This
provision establishes the cost standard as the only statutory guide for the Board. . . . The
phrase 'shall be based upon' cost is used to mean that the rates shall be determined solely
upon the basis of said costs." (Emphasis supplied.)

88 Hit. 2908, 81st Cong., 1st Sess. (1949).
89 House Hearings, supra, n. 2(a), at 33, CAB requested change to "reasonable and

necessary"; Id. at 242, Rep. Kennedy agreed to changing "actual" to "necessary". The
same language was used in H.R. 9184, 81st Cong., 2d Sess. (1950), introduced by Mr.
Heselton (R., Mass.), as introduced, and reported by House Interstate and Foreign Com
merce Committee. Mr. O'Hara (Minn.), moved to strike out the entire cost standard, 96
Cong. Rec., 16575 (Dec. 11, 1950) ; Id. at 16574, 16583. Mr. Beckworth proposed a sub-
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recommended new adjectives to the Senate Committee, "experienced"
and "projected,"90 which, with slight change in order, appear in the
Senate's bill. In addition, the Senate bill also reads "fairly assigned,"
which perhaps could be read differently from the "fully distributed" cost
standard recommended by Secretary Sawyer and clearly embodied in the
House bill. It is, therefore, possible that under the Senate bill the CAB
could follow an added cost theory,91 with the result that the taxpayers
could still be overcharged for mail. Even more significant, however, is
the failure in the Senate bill to apply this cost standard to the inter
national airlines.

Your [Senate] Committee believes that the rates for the carriage of mail by
United States-flag carriers [i.e., our international lines] should be fixed by a

responsible Cabinet officer with full cognizance of cost . . . the Postmaster
General can secure complete cost data . . . will be expected to be mindful of
the cost .... These rates are to be set at not less than cost .... The Postmaster
will have strong incentives to keep the rates at or near costs ... .

92 (Emphasis
supplied).

But close as some of the words of the Committee report come to it,
the Senate bill still does not apply the cost standard to our international
airlines. Instead, there is inserted a special provision that payments by
the Postmaster General to our international airlines for carrying United
States mail,93 "(2) shall not be less than any rates paid by the United
States to foreign carriers for similar service."
It was asserted by the Committee Chairman reporting the bill that94

stitute amendment changing "necessary" to "reasonable and necessary" and eliminating
the cross-reference to the cost allocation section, and in this form the bill passed the House.

90 Senate Hearings, supra, n. 3, at 102.
91 Senate Report, supra, n. 71, at 21, "... nor does S. 436 require adherence to any

particular cost formula." Id. at 20, speaks of mail and passengers as "primary" services,
and of freight and express as "secondary" services. If such were taken as the intent of
Congress, then it might be possible for the CAB to continue to treat freight and express as

"by-products," as was stated in the CAE's report on administrative separation, leaving
mail rate and first class passenger fares to carry that part of the overhead which they
failed to require freight and express rates to bear. The House drew no distinction between
"primary" and "secondary" services, and placed emphasis on full costing of all the airline
sources.

The centention in this Senate Committee report that mail and passengers enjoy top
priority has been directly disputed, as far as mail goes, by the Postmaster General. See
Senate Hearings, supra, n. 3, at 716.

92 Senate Report, supra, n. 71, at 35.
93 S. 436, supra, n. 67, at 8.
94 97 Cong. Rep. 11703 (Sept. 17, 1951).
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"In the field of international aviation, we followed the precedent estab
lished by Congress for fixingmail rates for the surface Merchant Marine."

Except for the fact that both the Senate bill for international air mail pay
and the statute governing mail pay for ocean shipping lines both vest

the function in the Postmaster General, there is actually little similarity.95
Mail pay to United States shipping lines is not tied by statute to the

rates of the Universal Postal Union at all. Nor is there any floor; there

is only a ceiling of 80<* a pound, and in point of fact the Postmaster
General never pays more than iSy24.M The real legislative precedent,
and in almost the same language, for the floor inserted in S. 436 is not the

statute fixing mail rates for the surface Merchant Marine, but Section
1208 of S. 987 of the 80th Congress, introduced by Senator Brewster and
known as the "chosen instrument" or "consolidated carrier" bill.
The Universal Postal Union Convention97 is simply an agreement

among nations setting a ceiling rate that one nation can charge another
for carrying the other nation's mails. In practice, foreign nations have
been charging us the full ceiling permitted by Universal Postal Union.

Hence, the provisions in S. 436 tying United States mail pay to United
States airlines to "not less" than what the United States has to pay foreign
governments, has the unfortunate result of turning the Universal Postal
Union ceiling into a floor.
The first objection is that what the United States pays to United States

airlines for hauling United States mail is strictly the business of the United
States Government, and should not be artificially controlled by inter
national agreements or by the actions of any individual foreign govern
ment. "Thus the Postmaster General would not actually determine the
rates for transporting United States mails by United States international

95 For the language of the statute on Maritime mail, with certain comments on the
differences with the Universal Postal Union proposal, see Senate Hearings, supra, n. 3, at 666.

96 Ibid. As a matter of practice, and not of law or treaty, the Postmaster General pays
United States shipping lines in zones 1, 2 and 3 a rate which happens to correspond with
the Universal Postal Union rate between nations, but in the 4th and 5th zones he still

pays only 35J^0, which is well below his ceiling of 80^ for United States vessels under the
United States statute, or a ceiling of 71^ for foreign flag vessels under the Universal Postal
Union with the result that the taxpayers save money, a feat that would be very
hard to duplicate under the proposed Senate air mail bill.

97 Universal Postal Union, Convention, Final Protocol, Regulations, Air-Mail Provisions,
and Final Protocol to the Air Mail Divisions between the United States of America and
other Governments, signed at Paris, July 5, 1947. Department of State, Publication No.
3384 (U.S. G.P.O. 1949).
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carriers, but foreign Postal Administrations would indirectly do so."98
In plain language, the floor in S. 436 means that whatever rate a

foreign government charges us for using their airlines�that rate we must

pay to our own airlines. For example, if we were to move only one ton

of mail, on the Belgian airline, and they were to charge us $2.86 per
ton mile, as they have been doing, our Post Office would then be obli

gated to pay that same $2.86 for all the thousands of tons shipped on

Pan American, TWA, Northwest, and other American lines. As Senator
Lehman noted, it would be the tail wagging the dog,99 and his simile is
borne out by the fact that of our foreign air mail only about 4% moves

on foreign flag lines, while 96% moves on American flag airlines. The
effect of the floor in the international mail pay provisions of S. 436 is to
make the rate paid for the 4% govern the rate paid for the 96%.100

Secondly, besides subjecting our own mail pay indirectly to foreign
control, the provision is objectionable on the grounds that "The U.P.U.
rates are negotiated rates and not cost rates."101 Unfortunately, what
the Senate committee was trying to do was to use mail pay as a device
to further the international political and defense interests of the United

States, instead of simply pay for the mail service.102 It is this sort of

attempt to accomplish extracurricular purposes through use of mail pay
that separation seeks to cure.108

To use this arbitrarily fixed figure as the rate to be paid to United States flag
carriers might allow an element of subsidy to enter into payment for this single
type of service and, therefore, defeat the objective of separation of service and
subsidy payments.

Unfortunately, these views of the Postmaster General were never included
in the Senate hearings or made public by the Senate Committee. It is
also unfortunate that nearly all the sessions of the Senate Interstate and
Foreign Commerce Committee on international mail pay were executive,
with the public and press excluded, although representatives of the subsi
dized airlines were permitted to attend.104

98 Letter to Rep. John F. Kennedy from Postmaster General Donaldson, August 22,
1951, hereinafter cited as Kennedy Letter.

99 97 Cong. Rec. 11708 (Sept. 17, 1951).
100 Senate Hearings, supra, n. 3, at 663.
101 Kennedy Letter, supra, n. 98.
102 Senate Report, supra, n. 71, at 35.
103 Letter to Senator Edwin C. Johnson, Chairman, Senate Interstate and Foreign Com

merce Committee, from Postmaster General Donaldson, January 2, 1951.
104 Senate Hearings, supra, n. 3, at 767, lists some of the airline representatives attending
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How far these negotiated Universal Postal Union rates are from being
cost rates can be seen by a few examples. While there has yet been no

determination of the costs of flying mail under a fully distributed cost

standard, such as the House bill proposes, the Senate Interstate and

Foreign Commerce Committee estimated that the average ton mile mail
costs of United States international carriers are between 38^ and 98^.105
S. 436, therefore, proposes to pay our international airlines at a letter
mail rate of $2.86 per ton mile,106 which is three times what the committee

report states is the highest cost figure. Since the Universal Postal Union
rates of $2.86 per ton mile for carrying letter mail is not only three times
the highest "cost" figure but also approximately four times the present
airline fares for first class passengers, and approximately seven times
the present airline revenues from freight and express, the economies to

the American taxpayers are not readily apparent. While it is possible
that the Universal Postal Union airmail rates might be reduced, they are

revised very infrequently, usually only every five years, and the chief
advocate of adopting Universal Postal Union rates, the President of Pan
American Airways, admitted that he did not expect "any major change"
at the next meeting of the Universal Postal Union Congress in 1952.107

How expensive this Universal Postal Union system might be to the
American taxpayers was graphically illustrated in an editorial.108

THE PASSENGER IN THE BAGGAGE COMPARTMENT.�A young lady
boards a trans-Atlantic plane bound from New York to Paris. She holds the
stub of a ticket for which she paid $394.60 one way. Settling back in the
comfortable seat, she expects her money's worth. And she gets it. There's good
food, champagne on some flights and perhaps even a sample bottle of Parisian
perfume.
Riding beneath the young lady is another passenger also bound for Paris. But
this passenger rides in a dark cavernous section of the plane, jostled to and fro

by other passengers. No comfort, no champagne, and no perfume. And why
should there be? After all this passenger is only a humble sack of mail. But
there's nothing humble about its fare, $1,578. And who foots the bill? Uncle
Sam.

an executive session. The title page of the Senate hearings indicates that executive hearings,
not printed, were held on June 26 and 29, July 23, 25, and 26, 1951. Part of Weihmfller

report was also omitted from the printed hearings, as was the Air Coordinating Committee

report on international airlines, referred to in Senate Hearings, supra, n. 3, at 776.
105 Senate Report, supra, n. 71, at 61-62.
106 Universal Postal Union Convention sets a ceiling of six gold francs per ton-

kilometer, which works out to $2.86 per ton-mile. Senate Hearings, supra, n 3, at 932.
107 Id. at 619.
108 97 Cong. Rec. A-5902 (Sept. 17, 1951), quoting an editorial from the Baltimore

Sun, Baltimore, Md., Sept. 16, 1951.
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Senator Douglas estimated that including the three lines of type in the

Senate bill setting a floor on international air mail rates would cost the

taxpayers some $30,000,000 per year in postal deficit.109 It amounts to

including a built-in subsidy in the international mail pay provisions of

a supposed separation bill. The Committee Chairman asserted on the

floor that deleting the Universal Postal Union provisions and applying
the same cost-of-services-rendered standard to our international and

territorial air lines (as the Douglas-Aiken-Lehman amendment unsuccess

fully sought to do) might110 "destroy the U.P.U. Convention." Actually,
there would be no conflict between the Universal Postal Union treaty
and any provision in United States law to pay United States airlines for

carrying United States mail on the basis of the cost of services rendered,
i.e., at less than Universal Postal Union rates. The Universal Postal Union
Convention simply establishes a ceiling on the rates that one country
charges another, and there is no prohibition at all to paying less than the

ceiling; it simply covers transactions between nations, and does not

govern in the slightest what one country pays to its own airlines for

carrying its own mail.111
The Douglas-Aiken-Lehman amendment was in two parts : the first112

to make cost the standard for United States international airlines, and,
second,113 to answer the flag-waving argument, by providing that foreign-
flag lines should be paid no more than United States airlines. The latter
amendment would turn around the argument that it was unfair for a

foreigner to be paid more than Americans, so that pay to foreign-flag
lines (the 4 per cent) would be brought down to the compensatory level
of United States lines (which carry 96 per cent of our mail), rather than
lifting the 96 per cent up to the 4 per cent. Only the first part of the
amendment was voted on. However, it was defeated by 58 to 23, with
most of the Senators following the lead of the committee chairman.114

"9 97 Cong. Rec. 11865 (Sept. 19, 1951).
110 97 Cong. Rec. 11710 (Sept. 17, 1951).
111 Kennedy Letter, supra, n. 98. "A careful distinction has always been maintained

among the member countries for the Universal Postal Union between the rates a country
pays its own air carriers for the transportation of its own mails and the rates which it

charges other Administrations for transporting their mail. To endeavor to mix these two

types of rates would result in a distortion of the service rate for international carriers."
112 S. 436, supra, n. 55, as originally introduced, Amendment intended to be introduced

by Mr. Aiken, for himself, Mr. Douglas, and Mr. Lehman, ordered to be printed Sept.
17, 1951-B.
"3 Id. Sept. 17, 1951-A.
114 97 Cong. Rec. 11871 (Sept. 19, 1951).
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In contrast to the Senate bill, none of the House bills introduced in
the 82d Congress, nor the bill passed by the House in the 81st Congress,
include the Universal Postal Union provision. On December 6, 1950, an
attempt was made on the floor of the House to substitute in place of the

Kennedy-Heselton bill, H.R. 9184, the Leonard Hall substitute bill, H.R.
9305, which omitted international airlines from the separation and in
cluded a strong suggestion that their future mail rates be based on the
Universal Postal Union. This substitute bill was defeated by a margin
of 2y2 to l.115 All the House bills apply the same cost-of-services-
rendered standard equally to all airlines.
The separation recommendations of the Hoover Commission were

intended to apply to all airlines.118

Voting against Douglas-Aiken-Lehman Amendment (and in favor of Universal Postal

Republicans
Union plan)�58

Democrats
Benton Maybank
Clements McCarran
Connolly McClellan
Eastland McFarland
Ellender McKellar
George McMahon
Green CMahoney
Hayden Pastore
Hill Robertson

Hoey
Holland

Russell
Smith (N. C.)

Hunt Sparkman
Johnson (Colo.) Stennis
Johnson (Tex.) Underwood

Bennett Jenner
Brewster Kern
Bricker Lodge
Bridges Malone
Butler (Md.) Martin
Butler (Neb.) Mflliken
Cain Saltonstall
Capehart Smith (N.J.)
Carlson Thye
Cordon Watkin
Dirksen Welker
Dworshak Wiley
Ecton Young
Ferguson
HendricksonKen-

Long

Voting in favor of Douglas-Aiken-Lehman Amendment (and in favor of the cost
standard)�23

Douglas
Frear
Fulbright
GiDette
Humphrey
Johnston

Absent�15

Democrats
Kilgore
Lehman
Monroney
Moody
Murray
Neely

Aiken
Case
Flanders
Knowland
Ives

Republicans
Langer
Mundt
Nixon
Schoeppel
Smith (Me.)
Williams

Democrats
Kefauver
Magnuson
O'Conor
Smathers

Anderson
Byrd
Chavez
Hennings
us 96 Cong. Rec. 16388 (Dec. 6, 1950).
116 Senate Hearings, supra, n. 3, at 114. Letter from Hon. Herbert Hoover.

Republicans
Duff Taft
Hickenlooper Tobey
McCarthy Wherry
Morse
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The most practical and accurate way to separate these two types of payments
is to base the determination of the mail pay upon what it costs the carriers to

furnish mail carriage services to the post office .... That type of standard will
make it possible for the taxpayers and the Congress to have accurate information.
In order for the reform to be effective, it is not equitable to exempt any mail

carriers, foreign or domestic. The reform should apply equally to all. (Emphasis
supplied).

The President's statement that117 "... separation should apply uni
form standards to all carriers, international as well as domestic" cannot
fail to be taken as a pointed reference to the unfortunate provisions of
S. 436. While S. 436 may permit some reduction in the postal deficit on
domestic air mail, the prospects are for a continuing deficit on our foreign
air mail. If air mail is to be put on a business-like basis, it is important
that the cost standard apply to international as well as domestic airlines,
because as a matter of fact the Post Office deficit on our international air
mail ($50.9 million) is greater than the deficit on domestic air mail

($35.5 million).118 Therefore, failure to apply the cost standard to inter
national airlines would mean throwing a large portion of the entire sepa
ration reform into the waste basket.
The natural conclusion is that the Civil Aeronautics Board is not using

a fully distributed cost standard in its administrative separation, and has
no obligation to do so unless such a standard is legislated; that the House
bill sets up such a standard and conforms with the recommendations of
the President and the Hoover Commission, while the Senate bill does
not, since its cost standard is both weak and incomplete.

Cost Allocation

If the fully-distributed cost standard is accepted, then there must be
a cost allocation to back it up. "It is, of course, impossible to arrive at
the cost of one service . . . such as its mail service, without arriving at
the cost of the other services it renders."119 "The mail rates should no

longer include any need or subsidy element but should be based on the
service rendered. They should reflect a fair allocation of costs between
"mail, passenger, and freight services."120

117 H.R. Doc. No. 285, 82d Cong., 2d Sess. (Jan. 21, 1952). Message from the President
of the United States to the Congress, transmitting the Federal Budget for the fiscal year
1953, hereinafter cited as 1953 Budget Message.

118 "Cost Ascertainment Report for Fiscal 1950," (U.S. G.P.O., Mar., 1951) p. 12.
119 House Report, supra, n. 6, at 8.
120 Hoover Commission Report on Regulatory Commissions, supra, n. 21, Appendix N,

at 11.
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At the House hearings of 1950,121 representatives of the subsidized

airlines, who opposed cost-of-services-rendered as the standard for mail

pay, also opposed cost allocation as being undesirable or "impractical."
The CAB, however, while approving cost as the proper standard, opposed
making cost allocation mandatory, on the grounds that it would be too

much work in too little time and, secondly, that they already have au

thority to do it under existing law.122 Those who favored cost allocation
held that it was an integral part of the cost standard, in fact, the real
teeth of the bill, that the difficulties of doing it were exaggerated, and
that even if it could be done under existing law, making it mandatory
would ensure that the job was done and done right.123 The bill favorably
reported by the House Interstate and Foreign Commerce Committee
maintained the mandatory cost allocation, Section 3 of H.R. 9184, which
directed CAB to prescribe standards by which airlines would allocate
their costs between (1) passengers and baggage, (2) freight, (3) express,
and (4) mail. At an off-the-floor conference of congressmen on December

7, 1950, a representative of the CAB stated that the four-way breakdown
of costs was too rigid, and that there might be need for a fifth category.
Congressman Clarence Brown (R., Ohio) proposed a compromise

whereby Congress would direct an allocation of costs between the dif
ferent services but not specify the four categories.124 This was to be

accomplished by putting a period after the word "them" on page 6, line
22 of the Committee bill. Somehow this compromise got lost in the

shuffle, and Congressman Lindley Beckworth (D., Tex.), in charge of the
bill for the majority, agreed with Congressman O'Hara's (R., Minn.)
proposed amendment on December 11, 1950, that the whole cost allo
cation section should come out. This was done in the bill finally passed
by the House. Congressman Beckworth made it clear, however, that the

121 House Hearings, supra, n. 2(a), at 70, Mr. Tipton speaking for Air Transport Associ
ation; Id. at 221, Mr. Sullivan for various airlines listed on p. 21S of the same Hearings.

122 Id. at 32-33; House Report, supra, n. 6, at 20. Letter from Acting CAB Chairman
Ryan to Rep. CHara (Minn.).

123 Secretary Sawyer, House Hearings, supra, n. 2(a), at 10; Congressman Kennedy,
id. at 115; Mr. Slick (Slick Airways), id. at 94; Mr. Marvin (Citizens Committee for
Hoover Report), id. at 78, 248; Cf. Mr. Pakiser (American Veterans Committee), id. at
206; Mr. Doherty (A. F. of L.), id. at 260; Mr. Haddock (CIO), id. at 235; Mr.
Heacock (Independent Air Carrier Corp.), id. at 170 et. seq.

124 Unpublished memorandum given by Congressman Brown to certain congressmen,
Room 1331 New House Office Building, Dec. 7, 1951. The Brown compromise amendment
is referred to also in a mimeographed memorandum by the staff of the Senate Interstate
and Foreign Commerce Committee, December 13, 1950.
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change in language did not indicate that Congress was not anxious for
the allocation to be made by the Board, anyway, and added,125 "

... it
is my hope that the four categories can be used." So far, however, the
Board has not prescribed standards for a fully distributed cost allo
cation among the different services.
With about $125,000,000 a year at stake the taxpayer might conclude

that cost allocation, under a fully-distributed cost standard, might be
worth the extra trouble to the airlines and the CAB in order to see, first,
that the taxpayers are not being charged more for mail than the cost of
mail services rendered by the airlines (plus a fair return), and, secondly,
just where the subsidies, a second burden on the taxpayer, are being
applied. The public is now in the dark, as was pointed out by one witness,
Robert W. Prescott:126

The only way you can tell what goes on behind the scenes is when the curtain
is occasionally lifted, as it was by the startling admission by the president of one
of our nearest competitors, Mr. W. A. Patterson of United Airlines, when he
was interviewed by United States News and World Report on October 6, 1950.
Said Mr. Patterson:

"We, in United Air, had about 3 million dollars' worth of freight business
last year, and, based on straight out-of-pocket costs, we picked up about
$200,000 in cash on the transaction. But, on a strict accounting basis, cost
allocation, we lost 2 million dollars."

This same year United, which lost $2,000,000 in the freight business by Mr.
Patterson's own admission, picked up $6,000,000 in mail pay. . . .

Questioned about this admitted loss on air freight, the witness for
United Air Lines maintained that freight covers "added costs" or out-of-
pocket costs but conceded that it did not cover a full proportion of
overhead.1217 The President of American Airlines frankly admitted that
freight128 "... is not bearing fully allocated costs."

125 96 Cong. Rec. 16581 (Dec. 11, 1950). Mr. Beckworth also added: "I would not want
to limit the categories to four, however. If other categories are necessary, they, too, should
be used." Ibid. So far, the CAB has not indicated what the fifth or sixth categories might
be that make specifying the four unsatisfactory. It should be noted that the bills containing
cost allocation provisions all refer to allocation of expenditures "among the air transportation
services rendered." Therefore some extra-curricular business like operating hotels or main
tenance services would presumably not be included. Mr. Beckworth's remark is interesting
particularly because it seems to indicate that the objection in his mind was to specifying
four categories, rather than to requiring cost allocation in general.

128 Senate Hearings, supra, n. 3, at 317.
127 Id. at 380.
128 Id. at 430.
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Since it is therefore admitted by the airlines that freight does not in
fact cover its full share of overhead, and since neither existing law nor

the administrative actions of the Board require that it do so, the conclu
sion is inescapable that some other form of traffic must be covering the
overhead that freight does not bear.
At present the public is only able to guess where the extra burden falls,

because only the revenues of the airlines are broken down by the dif
ferent types of traffic, and not their costs.

Comparison of 1950 Airline Revenues per Ton-Mile129
from

Passengers
Mail (and Baggage) Express Freight

1. Domestic Trunk Lines $1.01 $0.58 $0.34 $0.19
2. Feeder Lines $26.42 $0.57 $0.37 $0.30
3. International and Overseas $ 2.58 $0.70 $0.35 $0.37

While passenger, express and freight revenues are fairly uniform be
tween one airline and another, there is a wide disparity in mail pay.
Even more important, mail pay is consistently higher than the prices
charged for passengers (the accommodation of whom involves many costs

not applicable to mail, such as stewardesses, comfortable seats, and

meals), and much higher than the revenues from equally manimate objects
like freight or even express.
Mr. Prescott suggested that the air mail lines would quickly find ways

of overcoming the alleged difficulties in cost allocation, if the legislation
provided that, in the meantime, their mail pay be no greater than their

average revenues from freight and express. He introduced figures to show
that the Post Office would have saved $98,000,000 a year if air mail had
moved at a weighted average of freight and express tariffs.130 The air
lines have alleged that the higher mail rates are due to the costly priority
accorded by them to mail, but this allegation is disputed by the Post

Office, which claims that the airlines are run for the convenience of

passengers, not mail, and that the Post Office has to fight to make sure

the mail is not left behind in favor of other forms of traffic.131 Actually,
mail in big cities is not collected, sorted, and ready for shipment until
any time from 8:00 p.m. to midnight, when most of the passenger flights
have already left. Paradoxically, that is the time when the non-subsidized

129 Id. at 683-684. In the original table these figures are broken down airline by airline.
130 Id. at 323, 324.
131 Id. at 716.
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coach and freight flights, now barred from carrying mail, are most

available.
The Postmaster General commented:132

A study of the actual service performed for express will show that it is at

least as costly, and in the case of freight more costly, than that performed for
mail. In the case of mail, the air carriers receive their shipments from the

shipper at the airport and merely load them, transport the same to destination,
and there unload it. This is not so as to freight or express where pick-up and

city delivery is a part of their haul. Mail will run consistently more uniform
than either express or freight.

In addition, one freight carrier noted certain other costs which cargo
must bear which mail does not:133

The sales and solicitation costs for air freight, the provision for doubtful
accounts, pick-up and delivery costs to the extent they cannot be passed on,
the billing and manifesting costs, and the higher labor and loading costs for

cargo of varying shapes, sizes, and density, compared to the rather uniform size,
weight, and density of mail, all are heavy costs of air freight but are negligible
for the mail.

Therefore, one might think mail would ride as cheaply, or even more

cheaply than freight and express, instead of at twice the rate as it does
now on the Big Four under the Board's new 45^ mail rate, or at seventy-
five times the express charge as it does now on the feeder lines, or at
seven times the cargo rate of our international airlines. On the other

hand, there may be special costs attributable to mail, and, if there are,
a full cost allocation should fairly include them. In any event, the correct

charge for mail under a cost standard cannot well be determined until
such an allocation is made.

Recently TWA claimed that its competitor, Pan American, was receiv
ing $195.00 in mail pay per round trip passenger, between New York
and London, while TWA itself was receiving only $176.00, and would
receive only $65.00 under a recent proposal by the Board to cut TWA's
mail pay.134 The taxpayer might draw a different conclusion than TWA,
as to what injustice is being done, and question whether public funds
should be used to subsidize passengers at all. Considering that only per
sons in the upper income brackets are generally able to afford the present
first-class airline fares to Europe, it certainly seems a curious class of

132 Id. at 717.
133 Id. at 322.
134 Petition of TWA for Order Fixing Its Mail Pay at a Level Comparable to That

Paid to Pan American World Airways, CAB Doc. Nos. 2375, 1706, Nov. 20, 1951, at 3.
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people to be subsidized at public expense! Cost allocation would show

the public just what or who is being subsidized. It is hard to understand

the objections of the CAB, since cost allocation should be helpful not
only to the public which is called on to pay for the mail and for the

subsidy, but also to the CAB itself in attaining its publicly stated

purpose:135
The objective is a good air transportation system with rates and fares reason

ably aligned with costs. Separation as part of an over-all costing system may well

help us to reach that objective.

Nevertheless, in 1951, the CAB advocated to the Senate Interstate and

Foreign Commerce Committee that even the modified cost allocation pro
visions (which omitted the four-way breakdown) of the original S. 436
be deleted.136 This was done in the bill reported by that Committee.

Among the bills now before the House, there is no requirement for
cost allocation in S. 436, H.R. 191, 507, 3320, or 3675; full cost allo

cation with the four categories is included in H.R. 505, 506, 189, 190,
and 4827; while the Brown compromise amendment is embodied in the

Kennedy bill, H.R. 508, requiring full allocation of costs among the
different services but not specifying the categories.

Proper Standards for Subsidies

In the process of separating mail pay from subsidies, the question in

evitably arises: "Why are we spending money on airline subsidies at all?"

Taxpayers must remember that these are not loans; they are subsidies
with no repayment provisions. The expectation in 1938 that airlines,
including the international operators, would be off subsidy very shortly is
an expectation that has not been fulfilled. The international subsidies
have enormously increased, although the actual amount is still not known.
It was said fourteen years ago that the domestic operators were largely
out of the subsidy class, but that statement cannot be backed up even

today. Even the Big Four cannot be said to be free from subsidy, except
by artificially assuming, without employing the fully allocated cost stand

ard, that their present rate mail pay is only compensatory. The CAB
has estimated137 that subsidies for the domestic airlines, not even counting
the large subsidies to the internationals, are and will be:

135 House Hearings, supra, n. 2(a), at 249.
136 Senate Hearings, supra, n. 3, at 102, recommendation of amendment No. 4.
13* CAB Press Release 51-73, supra, n. 2(e) ; and CAB Report of September 1951, supra,

n. 80, at 3.
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Fiscal 1951 :

Fiscal 1952:
Fiscal 1953:

Mail Pay
$27,369,000
29,599,000
31,786,000

Subsidy
$34,565,000
27,786,000
24,134,000

Total

$61,934,000
57,385,000
55,920,000

As we have already seen, much of what the CAB calls "mail pay" in
these figures really deserves to be called "subsidy." Even so, the CAB
has provided no justification for these subsidies, which are concealed in
the Post Office appropriation bills right now before the Congress. In the

past, the primary reason for subsidies has been the "need" of the airlines
for additional revenue to show a profit after taxes,188 and since the '"need"
clause is still law, the CAB is not required to furnish further justification.
Until such justification is furnished, many members of Congress may wish
to take seriously the President's remark that "... this subsidy should be

Certain groups have recommended that airline subsidies not only be

separated, but also eliminated.140 None of the House or Senate Bills of
the 81st or 82d (1st session) Congresses have prohibited granting sub

sidies, and all have made provision for their continuation on some basis
after the divorce from mail pay.
However, many questions have arisen about the standards under which

subsidies should be granted in the future. President Truman recom

mended141 that "the standard by which subsidy practices are determined
under existing legislation may itselfmerit review." Doctor Godfrey Cabot,
dean of the elder statesmen in aviation, has commented that the present
American subsidy practice is "the most deadly way of delaying progress
in this extremely important field which could reasonably be devised."142

138 Comment, Public Regulation of Domestic Airlines: A Proposal for Structural and

Subsidy Reform, 60 Yale L. Rev. 1196, 1202 (Nov. 1951).
139 1953 Budget Message, supra, n. 117, at M-34.
140 Senate Hearings, supra, n. 3, at 339. Testimony of Gregory S. Prince, Assistant

Counsel, Association of American Railroads: "The railroads have for some time espoused
the total elimination of subsidy to the airlines. There is no longer any basis for main
taining that the airline industry is an infant industry that requires fostering and developing
through Government aid, and it is highly important in the interest of developing, coordinat
ing, and preserving a sound national transportation system that subsidies to the airlines be
eliminated as promptly as possible." See also, the testimony of Robert M. Drysdale,
Executive Vice President, Federation for Railway Progress, id. at 353-354: "I believe you
will be responding to the desires of fair-minded citizens if you report out a bill which:
"1. Eliminates all direct subsidies to the air transport industry."

141 1951 Budget Message, supra, n. 1, at M-71.
142 Extract from letter from Godfrey L. Cabot, former president of the National Aero-

curtailed.



200 The Georgetown Law Journal [Vol. 40: p. 161

The present subsidy system has a reverse incentive. A system which

provides that the more you lose, the more you get from the government
cannot fail to encourage inefficiency and high costs. Instead of developing
hard-headed "cost consciousness"143 airline managements can rest on the

comfortable cushion of subsidy.144 The subsidized airlines have been far

slower than the new non-subsidized airlines in developing the new air

freight and coach business. The trouble is that subsidy becomes the easy

way out. It dulls the incentive to cut costs and to look for new markets.
It turns the minds of managers away from industrial leadership into the

labyrinthine channels of seeking government favors. It puts them on the

defensive towards new ideas, when they should be on the offensive. Surely,
it is an understatement by the President that "while a considerable gain
in efficiency has been realized by the airlines since the end of the War,
there are undoubtedly important opportunities for further improve
ment."145
There are unpleasant revelations to support the charge that airlines

are being fed with "filet mignon.1,146 Taxpayers will sympathize with the

protests of Congressman Rees that the Post Office is called on to finance,
with mail pay, fancy hotel suites, liquor, large legal fees, and other airline
expense accounts.147 The president of the airline receiving the second

highest rate of domestic mail pay was recently reported to have been

charging to company expenses jewelry, groceries, and clothing incident to
his commodious living quarters in New York, Washington, and Ber
muda.148 Legal fees of the Big Four airlines alone are reported to have

nautics Association, and of the Federation Aeronautics Internationale, and founder of the

James Jackson Cabot Professorship of Air Transportation, to Homer L. Dodge, President,
Norwich University, April 25, 1948.

143 The phrase "sense of cost consciousness" comes from a letter by James M. Landis,
former Chairman, Civil Aeronautics Board, and member of Citizens Committee for Subsidy
Separation, to L. P. Marvin, Jr., August 28, 1951.

144 See syndicated column by Marquis W. Chflds, Washington Post, April 17, 1948.

"What is so serious is that, so long as the cushion of subsidy is there, the nation is not

likely to get the kind of expansion which is vital to national security. . .

"

145 1951 Budget Message, supra, n. 1, at M-71.
146 Brief of the Postmaster General in CAB Docket No. 2755 (Panagra Mafl Pay Case),

July 22, 1949.
147 Hearings before a Subcommittee of the House Committee on Post Office and Civil

Service, 80th Cong., 1st Sess. 57, 85 (1947).
14S S\-ndicated column by Marquis W. Chflds, Washington Post, June 29, 1951; 15

American Aviation, Jan. 28, 1952, No. 35.
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reached $850,000 a year.149 While the Merchant Marine Act limits total

compensation to any one individual of a subsidized company to $25,000
a year,150 no such limit is set by the Civil Aeronautics Act. One stock
holders' group charged that eight members of the management of one

air mail line had received compensation totalling $337,000 in a single
year, or an average of over $42,000 apiece.151 Persons associated with
the subsidized airlines are reported among the large contributors to both

political parties.152 The Air Transport Association, to which all the lines

receiving mail pay belong, runs an annual budget of around $850,000.153
Recently, several of the most heavily subsidized airlines retained the
former Secretary of the Navy, at a fee reported to be $5,000 per month,
to oppose the air mail subsidy separation bill.154 In the words of one
veteran observer of the Washington scene "It all adds up to a pretty
penny. And it is John Q. Taxpayer who picks up the tab. ... 155

The Kennedy-Heselton bill made (and makes) two important changes
in present subsidy practice. First, the addition, to the present language
of Section 406(a) of the Civil Aeronautics Act, of the word "potential"
so that the Board will have to consider both the actual and potential
non-government revenues before deciding on subsidy. This makes for a

more dynamic and less static approach. In other words, instead of simply
adding up what an airline did receive from passengers and cargo, sub

tracting that from what it did spend, and filling the difference with mail

pay at the public expense, (with occasional disallowances), the Board
would have to consider the additional factors of what potential economies
and what potential revenues an airline management could make if it

really exerted itself.

Secondly, the Kennedy-Heselton bill rearranged the order of objectives
under the present act to put national defense where it ought to be as

149 American Aviation Daily, quoting CAB Schedule E Reports: (April 5, 1951) p. 227,
(April 6, 1951) p. 235, (April 17, 1951) p. 302.
150 49 Stat. 1985, 2013 (1936), as amended 52 Stat. 953, 963 (1938), 46 U.S. C. � 1223(c)

(1946).
151 American Aviation Daily, (Sept. 7, 1951) p. 27.
152 Congressional Quarterly, (Mar. 31, 1950) p. 386.
153 American Aviation Daily, (Dec. 3, 1948) p. 177; (Dec. 17, 1948) p. 254; (Dec. 15,

1949) p. 223 ; (Dec. 15, 1950) p. 256.
154 Article by Selig Altschul, Barron's National Business and Financial Weekly,

February 20, 1950; column by James Daniel, Scripps-Howard staff writer, Washington
Daily News, March 12, 1950; syndicated column by Sylvia Porter, New York Post, July 12,
1950; House Hearings, supra, n. 2(a), at 215.

155 Column by Marquis Childs, supra, n. 148.
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number one. While there has all along been some defense value from

these subsidies, there is reason to suspect that the tax payer has not been

getting his full defense value from them. Mr. Raymond A. Norden of

the Seaboard and Western Airlines testified:156

When the Russians blockaded Berlin in the summer of 1948 and the Frankfurt-

Berlin shuttle began, the Air Force called upon commercial carriers to fly logistic
support over the North Atlantic.

*****

The three subsidized North Atlantic carriers�this was before Pan American's

absorption of American Overseas reduced them to two�flew only 20 percent.
My airline alone, a nonsubsidized air freight carrier, flew 40 percent of the

cargo trips. . . .

Another astonishing fact, revealed by a classified spot survey conducted
by the Military Air Transport Service is that, of the present commercial
airline fleet, only about 10 per cent is of immediate use to the national
defense.157 The other aircraft would, of course, be useful in the long run,
but would have to be sent to conversion centers where larger doors would
have to be cut, stronger- floors put in, and longer range gas tanks and

special navigating apparatus installed before they could be used by the

military. This conversion process in World War II took months. Nat

urally, the greatest usefulness of an air transport fleet to national defense
is at the beginning of war. General Eisenhower reminds us that in the
next war, our ability to act in the first sixty days will be determining.
We cannot afford to wait until after this early determining period for
the bulk of our commercial air transport fleet to be ready for war use.

Therefore, if we are going to continue to spend money in subsidizing
this fleet, national defense must be the number one consideration, and
there must be a real return to the country in readiness of equipment.
Unfortunately, at the present time, our subsidies are going very largely

into nourishing a fleet of luxury passenger planes which are not ready
for defense, rather than a fleet of freight planes or stripped-down, non-
luxury passenger planes readily convertible for military use. Further
more the fleet being subsidized by the CAB is not only made up largely
of the wrong types of transports but is also of inadequate size, being
about one fifth of the military requirements for airlift on M-Day. Judg-

!56 Senate Hearings, supra, n. 3, at 648.
157 Hearings before a Subcommittee of the House Committee on Interstate and Foreign

Commerce on HJt. 8536 (Development of Improved-Type Aircraft), 81st Cong., 2d Sess.
63 (19S0).



1952] Am Mail Subsidy Separation 203

ing by defense needs for airlift, the system of rewards and punishments
being administered by the CAB is proceeding 180-degrees in the wrong
direction. From time to time it is proposed that there be additional legis
lation to provide for government expenditures to develop prototypes of

new transport planes. These prototype proposals are no doubt worth
while and may be more closely related to military needs than the present
subsidy system, but the problem here is to make the same amount of

money we are currently spending on airline subsidies accomplish the

needed defense purposes, and not add additional burdens to the taxpayer
on top of the already heavy present ones. What is needed is to redirect
the purposes of subsidy, so it does in fact accomplish defense needs.
In the Senate's legislative approach, little attention was given to

defense. Unlike the Kennedy-Heselton bill, the Senate bill puts "eco
nomic development," instead of national defense, first in the list of

objectives. Furthermore the Senate rejected the views of the Defense

Department, and adopted the McMahon amendment providing that only
an "air carrier holding a certificate authorizing transportation of mail by
aircraft" could apply for subsidy.158
Both the Senate and House bills agreed that the granting of subsidies

should be determined by the CAB, and there was agreement also that
the fact that an airline possessed a Certificate of Public Convenience and

Necessity, was not conclusive that it was entitled to subsidy. The issues

surrounding the McMahon amendment were concerned with a prior
step in the process of granting subsidies, namely, who should be eligible
to apply to the CAB.
The choice had been put up to the Defense Department159 as between

the language "any certificated air carrier", as embodied in the original
S. 436, whch language included carriers certificated for freight and/or
passenger operations only, but not mail, and the more restricted language
embodied in S. 1657 and S. 1137, "any air carrier holding a certificate
authorizing the transportation of mail by aircraft", which language ruled
out all but the 51 airlines now holding certificates for passengers, freight,
andmail.
The Defense Department's reply was unequivocal:160

1B* S. 436, supra, n. 67, at 10, 12.
159 Unpublished letter from Senator Edwin C. Johnson, Chairman, Senate Interstate and

Foreign Commerce Committee, to Thomas K. Finletter, Secretary of the Air Force, July 27,
1951.
180 Senate Hearings, supra, n. 3, at 726. Letter of Aug. 6, 1951, from acting Air Force
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The Department of Defense would prefer that "any certificated air carrier"
be made eligible to apply for subsidy as provided in S. 436. The Department
of Defense has a twofold interest in defense requirements concerning civil air
craft. These requirements are for passenger and light cargo aircraft and heavy
cargo transports. It is the opinion of the Department of Defense that it would
appear to be inconsistent to deny to the Government the possibility, if desirable
in the national interest, of subsidizing operators of heavy-freight aircraft requir
ing little conversion for rnilitary use. The requirements of passenger and freight
traffic are both important to the military program.

The Senate Interstate and Foreign Commerce Committee displayed an

ambivalent attitude: First the Committee Report embraced the views
of the Defense Department and S. 436 was reported out on August 9,
1951 without the restrictive McMahon amendment; then, on September
12, the Committee adopted the McMahon amendment, which a week
later passed the Senate. In support of the McMahon amendment, Sen
ator Brewster cited a report by Under Secretary of Commerce Rentzel,
to the effect that "... we now have, under existing law and with existing
planes, all we need for the mihtary. . . .

"161

Senator Brewster's interpretation contrasted directly with the views
of General Collins:162

Question: Would we have enough planes?
Answer: Well, we do not have now, but we're working with the Air Force

on the business of having enough transports of the proper types, so that we can

move one division by air in one lift.
The development of commercial aviation which could be taken into service

is something that I think has great possibilities. I just pose this question:
If it is logical to subsidize passenger air, through mail subsidies and otherwise,
then I think it is equally logical under proper controls to give thought to the
subsidization of air-freight business that is susceptible of use for mihtary purposes.

Senator Brewster's quotation of the Rentzel-NSRB report with the
implication that there is no airlift shortage also contradicted testimony
of the Department of Defense that cargo planes are the number one

deficit of all transportation equipment, that there is a shortage of several

Secretary John A. McCone to Chairman, Senate Interstate and Foreign Commerce Com
mittee. The reference is to the original language of S. 436, as introduced, before the
adoption of the McMahon amendment.
!6i 97 Cong. Rec. 11854-1185S (Sept 19, 1951). The report was described by Senator

Brewster as being the National Security Resources Board's Air Transport Mobilization Survey.
162 Extract from interview with General J. Lawton Collins, United States Army Chief

of Staff "United States News and World Report," Feb. 9, 1951. Senate Hearings, supra,
n. 3, at 747.
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hundred of these cargo planes, and that they preferred that certificated

cargo lines be made eligible for subsidy, in addition to the present mail-
and-passenger fines.163
Another argument advanced on the floor of the Senate in favor of the

McMahon amendment was economy. Senator McMahon stated that if
his amendment were not adopted, 87 large irregular carriers and 16
certificated carriers, "would immediately become eligible for a subsidy
... so that, instead of cutting down the subsidy, which is the objective
of the pending legislation, we would really open things up to a fare-thee-
well."164 While not as much in error as statements made on the floor of
the House in support of a similar amendment,165 Senator McMahon's
statement ignored the fact that under the language "certificated air
carrier" of the Committee Bill, the 87 large irregular (non-certificated)
airlines would not be eligible for subsidy, and the enlargement beyond
the present 51 certificated mail lines would be confined to the 16 carriers
certificated for freight or passenger only.
Senator Aiken disputed the contention that failure to adopt the

McMahon amendment would increase the subsidy burden on the tax

payers, pointing out the same amount for subsidies could be "divided

among a greater number of airlines."166 The Senate Committee had
also denied that the language "certificated air carrier" would mean greater
public expenditures,167 but when the bill got to the floor, the Committee
seemed to have changed its mind.168

163 Senate Hearings, pursuant to S. Res. SO, supra, n. 2(c), at 20S2; and Senate Hearings,
supra, n. 3, at 223.
I64 97 Cong. Rec. 11852 (Sept. 19, 1951).
165 96 Cong. Rec. 16385 (Dec. 6, 1950). Mr. Harris: "... the committee bill would

extend subsidy payments to all classes of air carriers. Not only to just a few but to

hundreds and hundreds of them.";
96 Cong. Rec. 16382 (Dec. 6, 1950). Mr. Hinshaw: "There are many certificated carriers.
There are 2,400 nonscheduled certificated carriers of small size and about 60 more of a

fairly decent size.";
96 Cong. Rec. 16380 (Dec. 6, 1950). Mr. O'Hara: "... there is provision in this bill
also to provide for 2,300 or 2,400 other carriers. ..." The facts were that the House
Committee bill, H.R. 9184, used the phrase "certificated air carrier" which covers only the
51 lines holding mail certificates and the 16 lines then holding freight or passenger
certificates.

166 97 Cong. Rec. 118S3 (Sept. 19, 1951).
167 Senate Report, supra, n. 71, at 41: "Broadening the scope of airline subsidies to

include as eligible for them the certificated nonmail carriers does not mean that subsidy
outlays will therefore be greater than would otherwise be the case."

168 97 Cong. Rec. 11854, 11855 (Sept. 19, 1951). See remarks by Mr. Johnson of
Colorado (Chairman of the Committee).
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Other arguments advanced in opposition to the McMahon amendment
have been that it is monopolistic, confining the possibility of subsidies
to the 51 certificated airmail carriers,169 and that such a restriction is

illogical in view of the fact that subsidies are to be granted for broader

purposes than mail.170
In addition, the McMahon amendment has been opposed by the

Postmaster General, in order to protect the Post Office from having to
tender mail (and mail pay) to additional carriers not required for postal
service.171 Under the McMahon amendment, the only way the govern
ment could subsidize an airline for, say, defense purposes, would be for
the CAB to grant it a mail certificate. Then the Post Office would be

compelled to tender mail to that airline and pay for the mail service at

whatever the CAB decided was a compensatory rate. Therefore, the
Post Office could, again, be involved in additional expenditures in the

government's efforts to achieve a non-postal purpose.
It is precisely this sort of indirection, embodied in present law, which

separation seeks to cure. On one hand the McMahon amendment
interferes with the whole objective of putting the mail pay on a business
like basis, without ulterior, non-postal motives; and, on the other hand,
it beclouds the ability of the citizens and their government to judge
subsidies on their own merits.172 The McMahon amendment would

Frank Edwards' radio broadcast, Sept. 14, 1951: "... to make matters worse it
contains a joker which can cost you a great deal of money. This joker limits the payments
of subsidies to fifty chosen airlines . . . that means that Uncle Sam would permit these

fifty big airlines to dip into the public treasury with the blessings of Congress . . . but 12

smaller airlines which do not carry mail would be squeezed out of business. The payment
of the subsidies was not intended to foster the growth of monopoly. . .

"

170 House Report, supra, n. 6, at 8. "The committee feels that, with the separation of

subsidy from air-mail pay made by the bin, there is no logical basis for limiting the class
of air carriers eligible for subsidy to those holding mail certificates, particularly in view of

the fact that subsidy determinations are to be made with respect to furthering not one

national objective, but three: that is, the national defense and the commerce of the United

States, as well as the postal service." Cf. Senate Report, supra, n. 71, at 40. " . . your
committee disagrees with the logic of continuing to connect subsidies directly with the

performance of mail service or endeavoring, in this particular way, to impose limits upon
the aggregate of subsidy payments to the airlines."

171 Senate Hearings, supra, n 3, at 223. Letter of December 12, 1950, from Postmaster

General Donaldson to Rep. Kennedy. As Rep. Kennedy noted, this letter was not sent until
after the bfll had passed the House the day before, so the views of the Postmaster General
were not known to the House when the amendment was passed.

172 97 Cong. Rec. 11851 (Sept. 19, 1951). Mr. Douglas ... "I had thought that one

of the purposes of divorcing subsidy from the mail was to permit the subsidy question
to be considered on the basis of national defense, and not considered on the basis of

whether airlines were mail carriers."
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simply perpetuate an umbilical cord between the air mail lines and the

Post Office Treasury, one which should be cut for the sake of both

parent and child.178
One of the touchiest points involved in this whole air mail subsidy

legislation is: Who can apply? A wide variety of answers is available

among the different bills, and because of the frequent confusion of terms,
it is well to examine what airlines are covered by what definitions,
going from narrowest to broadest. According to the Civil Aeronautics

Board, the airline industry is classified roughly as follows:174 List 1.
51 airlines holding certificates of public convenience and necessity
authorizing the transportation of persons, property, and mail (all are
members of the Air Transport Association). List 2. 16 airlines holding
certificates of public convenience and necessity authorizing the transpor
tation of persons and/or property but not mail of which only three freight
lines (Slick Airways, The Flying Tigers Line, and U. S. Airlines), and
the passenger line Resort are of large size.175 List 3. 63 large irregular
(non-scheduled) airlines, operating aircraft over 12,500 lbs. gross
(roughly DC-3's or larger). List 4. 2,400 (approximately) air taxi

operators or small irregular (non-scheduled) airlines, including fixed
base operators (roughly operating aircraft smaller than DC-3's). List 5.
25 (approximately) indirect air carriers, or freight forwarders.
The possession of a certificate of convenience and necessity dis

tinguishes Lists 1 and 2 from the others, and this is the principal dividing
line. Lists 3 and 4 are the so-called non-skeds, who have not been given
certificates by the Board but who have been granted exemptions or letters
of registration, authorizing them to conduct irregular operations as

common carriers. The distinction between List 5 and the preceding lists
is that between indirect and direct air carriers.

178 Cf. House Hearings, supra, n. 2(a), at 116, for a different simile. Rep. Kennedy:
"... it is precisely this ancient marriage between mail carriage and subsidies that we are

trying to divorce. Obviously, if you limited those who could get subsidies to those who are

flying the mail, it wouldn't be much of a divorce."
"In reality what CAB Chairman O'Connell wants is a limited divorce decree and I am

asking for an absolute divorce."
174 The names of the companies on each list are given in Appendix C, this article; see

also Senate Hearings, supra, n. 3, at 765-766. List 3 is taken from CAB Order, Docket
S5132, Sept. 21, 1951, in the Matter of Investigation of Air Services Rendered by Large
Irregular Carriers. List 4 on page 766 should read List 5. List 4, names of the small
irregulars, was unfortunately omitted from the Senate Hearings.

175 The figure 12 occurs in previously-referenced Senate debates, because 4 of the 16 are
no longer operating.
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Then, under the CAB's scheme of things, there axe further subdivi
sions: authority to carry mail differentiates List 1 from List 2, although
both groups possess certificates of public convenience and necessity;
Lists 3 and 4 are all nonscheduled lines, possessing exemptions or letters
of registration and not certificates, but are divided from one another by
the fact that those on List 3, the large irregulars, operate large-size
aircraft, and possess letters of registration, while those on List 4, the
more numerical Air-Taxi Operators, fly small-size aircraft and do not
have letters of registration from the Board.176 These many divisions,
sub-divisions, and definitions (herein simplified) confuse the average
citizen considerably, not to mention the Congressmen who have to write
definitions into laws. Where to draw the line? Or, should any line on

applicants be drawn at all?
The broadest definition of persons eligible to apply for some type

of government assistance in air transport is found in the Air Merchant
Marine bill, which used the term "citizens of the United States engaged,
or proposing to engage ... in air commerce."177 There is something to
be said for keeping the definitions broad enough to include embryonic
companies. If subsidy is supposed to be needed for the infancy period
of the industry, why not also for the period of birth? Aviations is such
a dynamic enterprise that a man or woman with nothing but a new idea,
a plan of action, or a blueprint on the desk may hold the key to the future.
Often, aid is most needed in the long period of research before a new

idea or machine is launched. That philosophy permeates the research
subsidies extended by the government, by industries, by foundations,
and universities. Who knows but some person, or group of persons, who
in all likelihood will be thought "crazy" by their contemporaries, will
start trips in those proverbial rockets to the moon or some aerial voyage
into outer space. What we know is finite; what we do not know is infinite.
Would Columbus have reached America if only "certificated mail carriers"
had been eligible to apply for subsidies from the royal house of Spain?178
Transportation by air is the child of a very revolutionary experiment.

176 Economic Regulations and Amendments of the Civil Aeronautics Board, Part 291;
see especially section 291.2. Under a new Part 298 of the CAB's Economic Regulations
(adopted January 11, 19S2, to be effective February 20, 1952), most small irregular airlines
would be classified as Air Taxi Operators, and, except in the Territories, relieved from
having to secure letters of registration from CAB.

177 HJR. 448, 81st Cong., 1st Sess. 11 (1949), introduced by Mr. Kennedy (D., Mass.).
178 The cost of Columbus' first voyage was estimated at S14.000. Morison, Admiral of

the Ocean Sea (Little, Brown and Co. 1942) p. 103.
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Are public subsidies for that purpose to be confined to already established
companies?
Among the separation bills, the broadest definition of applicants is the

phrase "any air carrier" used in the experimental bill of the 80th Con

gress, in the Johnson-Kennedy bill of the 81st Congress, and in numerous

bills of the 82d Congress.179 The Civil Aeronautics Act defines an air
carrier as "any citizen of the United States who undertakes, whether
directly or indirectly ... to engage in air transportation . . .".18� While
it is doubtful that this definition includes embryonic companies, it would
probably cover all 5 lists, noted above, of airlines, both those certificated
and those possessing exemptions from the Board. In opposing use of the

phrase "any air carrier", the CAB stated:181

It must be realized, of course, that it is very difficult to disprove claims of
carriers that their services are needed in the interest of commerce or national
defense. It appears certain, therefore, that this broadening of the field of subsidy
eligibles will run into very substantial subsidy payments.

Again, there is confusion between being eligible to apply for a subsidy,
and qualifying before the Board to receive it. The argument against any
further limitation was stated by Representative Kennedy:182

The CAB has missed some of the point of this separation. As President Truman
has advocated, subsidy is going to be a positive, not a negative thing. By taking
the word "need" out of the Civil Aeronautics Act, we are saying in effect that
the public moneys are not going to go to someone just because he has a deficit;
we are saying they are to go to someone only when it is essential for him to

perform a function for the national commerce, postal service, or defense. In
other words, there must be a positive showing of usefulness to the country, and
not just a display of red-ink figures. What the CAB wants is to avoid the
necessity of deciding who gets subsidies and who doesn't by getting the Congress
to prejudge the matter of who is going to contribute to three national objectives
through a statutory limitation on applicants. This is passing the buck.

The spokesman for the large nonscheduled (and nonsubsidized) air
lines, Mr. Amos E. Heacock, has pointed out that it would be discrimina
tory if they (List 3) were excluded from the possibility of even applying

179 H.R. 3050, 80th Cong., 1st Sess. 3 (1947) ; H.R. 2908, 81st Cong., 1st Sess. 4 (1950) ;
S. 1431 (companion to HR. 2908), 81st Cong., 1st Sess. 4 (1950); H.R. 505, 82d Cong.,
1st Sess. 4 (1951) ; H.R. 189, 82d Cong., 1st Sess. 4 (1951) ; H.R. 4827, 82d Cong., 1st Sess.
4 (1951); S. 2344, 82d Cong., 1st Sess. (1951).
^ 52 Stat. 973, 977, 49 U.S.C. �401 (1946).
181 House Hearings, supra, n. 2(a), at 32.
182 House Hearings, supra, n. 2(a), at 116.
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for subsidies, and asserted that if defense is the purpose for subsidy
their large aircraft are of definite use to defense.183 Certainly the value
of a commercial aircraft reserve for the military lies in the number of

planes and the number of trained crews to operate them, regardless of
whether or not in time of peace they operate scheduled or nonscheduled
service. Mr. Heacock has also pointed out that the large irregulars might
well want to embarrass their subsidized competitors by underbidding
them for mail or defense contract business in a market either free of

subsidy or with equal subsidy benefits to all. It is certainly true that
the large irregulars can furnish a useful yardstick, both for government
business and for government subsidy. While none of the separation bills
contains such a definition, it has been proposed that the application clause
contain appropriate wording designed to include List 1, 2, and 3 (the
large irregulars) without including the Air Taxi Operators or the indirect
air carriers (Lists 4 and 5), who have not asked to be included. The
suggested wording has been " 'any air carrier authorized by Civil Aero
nautics Board certificate, exemption order, or letter of registration, to
engage in common carriage transportation of persons, property, or

both', "184 or " 'certificated carriers or large irregular air carriers operat
ing, in common carriage, aircraft considered by the Board to be of defense
value' ,"185
The advantages of mcluding Lists 1, 2, and 3 without including Lists

4 and 5 could probably also be achieved by administrative action of
the Board under the language "any air carrier." The Board could then
decide what size and type of aircraft were essential to defense, and
handle awards or denials accordingly, with freedom to change its action
as new aircraft or new defense needs changed. Again it would seem

simplest to have a broad definition of applicants combined with a careful
definition of purpose, that is, defense.
At the House hearings in 1950, a compromise was offered by the author

of the bill, Congressman Kennedy, "in the interest of getting a satisfactory
bill through the Congress at this session. . . ,"186 The compromise,
between the most restrictive definition ("any air carrier holding a

certificate authorizing transportation of mail by aircraft") then under
discussion and the broadest definition, ("any air carrier"), was "any
certificated air carrier."

183 Id. at 176; Senate Hearings, supra, n. 3, at 155.
184 House Hearings, supra, n. 2(a), at 176.
185 Id. at 246.
166 Id. at 241.
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This definition includes Lists 1 and 2, and excludes Lists 3, 4, and 5,
putting the dividing line at the possession of a certificate of public
convenience and necessity, an instrument already provided for in the
Civil Aeronautics Act, without regard to what types of traffic are

authorized by the certificate. This language was adopted by the House
Interstate and Foreign Commerce Committee in the reported bill, just
as it was later by the Senate Committee. It was pointed out that making
a certificate, without further refinements, the dividing line,187 "gives
the CAB ample power to control carriers eligible for subsidies, since

only certificated air carriers are eligible and the CAB is the certificate-

granting authority."
The advantages of this compromise are that it consorts with the

recommendation of the Defense Department, and at least breaks the link
between mail and subsidies, without which there is no separation, while
avoiding on the other hand, the practical political risk of having the

separation bill defeated on charges of being wide open to newcomers.

There could be consolation for the non-scheduled line in that the CAB

might be more inclined to permit them to continue to exist on a non-

subsidized basis than otherwise.

Throughout all the Congressional debates it is surprising how much
attention has been given to the problem of who should be eligible for
subsidies, and how little to the purpose of granting subsidies. No bill
has yet made national defense the sole test for granting subsidies,
although national defense is most spoken of as the justification. Such
a bill would have the immediate appeal of automatically eliminating non-

defense spending, and would also surmount the technical problem raised
by the Defense Department that, when subsidies are lumped together
for several different objectives, they cannot identify how much is for
defense.

Continuing the commercial objective for subsidy brings out the embar
rassing fact, best pointed out by a railroad man, Mr. Robert M. Drysdale,
Jr., that a great many air companies since the war seem to have been able
to get along commercially without subsidy.188

The private businessmen who operate the air transport industry and the private
citizens who own that industry already receive hidden subsidies reaching close
to $400,000,000 per year. If, with this tremendous assist from Government they

187Senate Hearings, supra, n. 3, at 419. Statement by Elliot Bredhoff, Assistant General
Counsel, Congress of Industrial Organizations.

188 Senate Hearings, supra, n. 3, at 3S3, 354.
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cannot pull their weight in the boat, it is time they move over and let younger
and more aggressive men take charge. The postwar development of air transport
enterprises, without any direct subsidy from the Post Office, convinces me that

there are men in this country who are able to run our air industry without
constant recourse to the public treasury.
You have seen them here before your committee. They represent the finest

spirit of American free enterprise. Young, intelligent, able to stand on their own
feet. They ask no favors of the public. They are producing air transport
service at a profit and selling it for cash in spite of the constant harassment
from the vested interests which control the CAB.
If the Big Four, or the Club Sixteen, or whatever you call the domestic trunk

carriers, cannot operate the air transport industry at a profit without fictitious
mail rates or special coddling, there are others who are ready, willing, and able
to operate it for them in the American tradition of individual initiative, fair

competition and self-reliance.

However, the authors of all the separation bills have added some

economic or commercial test. At one extreme was the short-lived "com

munity approach," described by one anonymous member of the Citizens
Committee as an attempt to turn airline subsidies into another rivers-
and-harbors pork barrel. At least one unfortunate motive of this

approach seems to have been to provide political justification for the

subsidies, when, naked and shivering and no longer clothed in the Post
Office budget, they had to make their entrance before a hard-boiled

appropriations committee :
189

I would say that this is the major reason for this community approach. It
is to give the Civil Aeronautics Board some kind of a basis for justifying what
they are asking for when they come before the committees of Congress. If the
Appropriations Committees say, "We cannot give you that much subsidy, we can

only give you half of $25 million," then you will say to them, "Well, if that is the
case, we will have to cut off some of the airline service," and that makes a

different matter out of it altogether.

The community theory was, however, politely discouraged by the very
persons whom it was supposed to benefit, who preferred the vaguer
terms "economic development", or "commerce of tie United States" as

in the present act. The only remnant of the "community approach" is a

provision in S. 436 that "communities" shall be included among those
to whom the Board must give notice before holding a separation hearing.
A new object of subsidy in S. 436 is190 "the introduction of new and

improved types of commercial aircraft." Unfortunately, no defense

189 Id. at 95. Comment of the Committee Chairman, Senator Johnson of Colorado.
190 S. 436, supra, n. 67, at 10.
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specifications are included, such as the requirement in H.R. 448191 that

planes be types "capable of being readily adapted and used for military
purposes." If the object is purely commercial, it is certainly discrimi

natory to combine this objective with the McMahon amendment. For

example, two competing airlines, American (possessing a mail certificate)
and the Flying Tigers (possessing a freight certificate) have each just
ordered new freight planes.192 Under this new provision of S. 436, coupled
with the McMahon amendment, American could get government funds to

help pay for their new planes, while the Flying Tigers could not. This
is but one sample of the difficulties involved in laying down vague
economic objectives together with narrow definitions of applicants.
It is important that, if any economic test be included, it be a positive

one, and not simply a rationalization for using subsidies as a guarantee
against deficits of already established airlines. Whatever the language,
there is no substitute for eternal public vigilance, and if the subsidies
are kept within annual public review by the elected representatives of
the people, there will be a check against reading the old "need" clause
back into the law.

Public Consent

It is not enough just to have public information on subsidies; they
must also be granted on the basis of public consent. It would be cold
comfort for taxpayers simply to know how much of the mail pay was

subsidy, if the subsidies were still beyond the reach of their elected
representatives to approve or disapprove.
At present the CAB is in the comfortable position of a man able to

write checks on somebody else's bank account, in this case, the Post
Office. This is a position which any bureaucrat might envy, and the
CAB has shown little disposition to hurry the moment when the checks
would have to be written on the Board's own bank account. Now the
only item which the Board itself submits to Congress is its own admin
istrative budget, less than $4,000,000. The big money which it spends,
the $125,000,000 or more of mail-pay-and-subsidies is in the Post Office
appropriation bill, which goes through a different Appropriations Sub
committee in the House. Each year the Post Office officials tell this
latter committee, the Treasury-Post Office Subcommittees, that they do

191 H.R. 448, 81st Cong., 1st Sess. 2 (1949), introduced by Mr. Kennedy, refers only
to Flying Tigers.

192 Aviation Week, (McGraw-Hill, Oct. 29, 19S1) p. 78. American Aviation Daily,
(Oct. 26, 1951) p. 336.
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not know the reasons behind the ever-increasing amounts, that they
are simply told by the CAB how much to come up and get from Congress
as "mail pay" under the "need" clause in the Civil Aeronautics Act.183
The only place where the CAB is forced to come to grips with the appro
priations procedures of Congress is before the Appropriations Subcom
mittees on State, Justice, Commerce and the Judiciary, and there the

only issue is their small administrative budget. At one point, the Chair
man of the State-Justice-Commerce Subcommittee, Representative John
J. Rooney (D., N. Y.) wanted to know why the CAB had granted an

extra $6,000,000 to certain airlines to make up losses resulting from

grounding of the new Lockheed Constellations. Why did the losses from
the defective airplanes become a burden on the taxpayer instead of the
manufacturer?194 The Chairman of the CAB dismissed Representative
Rooney's question by saying simply that this Board did not feel that
the airlines had grounds for an action against the manufacturer. The
CAB had gone ahead and obligated the money, and nothing further
could be done about it. Now, the CAB does not have to justify subsidies
to Congress, although it grants them to the airlines. The changes which
the House bill requires are that the airlines would have to justify their
individual subsidy requests to the CAB under positive standards, and
the CAB would have to justify the whole subsidy program to the Congress.
Unfortunately, the public has been given the misleading impression

that the separation problem has already been solved by the CAB's
administrative action.195 However, the CAB's "administrative separation"
does not, and indeed cannot, achieve separation, because separation

193 Hearings before the Subcommittee of the House Committee on Appropriations,
(Treasury Department-Post Office Appropriations for 1951) 81st Cong., 2d Sess. 603-604
(1950) ; Cf. Hearings before the Subcommittee of the Senate Committee on Appropriations,
(Treasury and Post Office Departments Appropriations, 1951), 81st Cong., 2d Sess. 339-433
(1950).
194 Hearings before the Subcommittee of the House Committee on Appropriations,

(Department of Commerce Appropriation Bin for 1950) 81st Cong., 1st Sess. 90 (1950).
(Rep. Stefan noted the irony of calling it "mail pay" when obviously no mail had been
put in the planes while they were grounded 1)

195 News stories attended the Board's first announcement with such headlines as:
" 'HIDDEN SUBSIDIES' TO AIRLINES ENDED; Fixed Rates for Mail, With Grants
Separate, Ordered by Aeronautics Board" (New York Times, July 10, 1951). "James F.

Verner, executive director of the board, said, in effect, that the new policy will call a

spade a spade. He told a reporter the program did not call specifically for reduction in
subsidies, but that could be the effect as the gifts are separated and made public. ..."
"AIR MAIL PAY IS SEPARATED FROM SUBSIDY" (Washington Post, July 10, 1951) ;
"AIR SUBSIDIES SECRECY ENDS, PAYMENTS CUT" (Boston Herald, July 10, 1951).
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requires separate appropriations, which requires legislation. The House
Post Office Committee of the 80th Congress, the Senate Appropriations
Committee, the Hoover Commission Task Force, and the President have
all pointed out that simple administrative or accounting actions are

insufficient, and that the Civil Aeronautics Act must be amended, to
separate the subsidies completely from the Post Office appropriation, and
fasten responsibility directly on the CAB.
Some months before announcing its "administrative separation," the

CAB had pushed a scheme for achieving separation administratively
rather than by legislation, which would have directly undercut the Presi
dent's policy. This scheme was embodied in a confidential document

prepared for then Air Coordinating Committee, Chairman Delos Rentzel,
by a group under the supervision of the CAB, and was known as the
AC.C. Paper 93/1A of May 15, 1951, and A.C.C. Paper 93/1B of

May 22, 1951, "Separation of Mail Pay from Subsidies�International."
Where President Truman had recommended that:196

... the subsidy portion [be] paid by the Civil Aeronautics Board from funds
appropriated specifically for that purpose. . . .

the A.C.C. paper proposed a special arrangement for international mail
pay and subsidies whereby both amounts would continue to be presented
in the budget of the Post Office. Where President Truman had recom

mended "the immediate enactment of legislation," the A.C.C. paper
recommended that no legislation be enacted at the present time to provide
for the formal establishment of separate service mail rates and subsidy
pay for United State flag carriers in international air transport.
Although this plan was subsequently quashed by the Budget Bureau

which later quietly referred to it as an administrative "gadget,"197 the
CAB still continued to talk longingly about leaving the payment of
subsidies in the Post Office,198 and the Board's latest effort, the "adminis
trative separation," is scarcely a trumpet call for effective legislation.
In its entire 35-page report, there is only one sentence on legislation,
and that to the effect that the CAB can gear its administrative action
to whatever bill passes.
Although the bill endorsed by the Air Transport Association, S. 1757,

provided that subsidy payments could be made by the Post Office along
with the mail payments, S. 436 as passed by the Senate provides that

1952 Budget Message, supra, n. 72, at M-34.
197 Senate Hearings, supra, n. 3, at 777.
198 Id. at 101.
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subsidies will have to be paid out of appropriations made by the CAB.
The same provision occurs in the House Bill of the 81st Congress, and
in all the House Bills of the 82d Congress, so there is a point in

common. However, S. 436 now contains the McCarran Amendment,199
empowering the CAB to grant several-year subsidy contracts to airlines

holding a mail certificate, a provision not included in any of the House
bills.
The McCarran amendment was not even printed until the day after

the McMahon amendment had been adopted by the Senate Interstate and

Foreign Commerce Committee, and on the floor was not brought up
until the other had been safely stashed away. Therefore, it was not until
subsidies had been confined to the 51 airlines holding mail certificates,
all of whom are members of the Air Transport Association, that the
second move was made to put the subsidies as far as possible beyond the
reach of Congressional review. With righteous indignation Senator

Aiken, a member of the Hoover Commission, exploded:200
If there is any bill which this Congress has to consider which tends to build

up an almost airtight monopoly for a single part of a single industry, this bill is it.

If the McMahon amendment were eliminated, there would probably be
much less enthusiasm for the McCarran amendment. The principal
objection to the McCarran amendment is that it gets around annual

Congressional review of the subsidies, which is one of the objectives
of the separation. The McCarran Amendment appears contrary to the
recommendation of the Hoover Commission that,201 "Losses and subsi
dies should be made clear each fiscal year and passed upon by the

Congress." (Emphasis supplied.)
Originally, S. 436 as reported from Committee included a provision

empowering the Board to write long-term subsidy contracts only with
the international airlines. This provision was justified in the Committee

Report202 on the basis of the peculiar problems facing airlines operating
to foreign countries, such as the necessity to make large investments

abroad, the absence of voting citizens along their routes,203 and especially
199 S. 436, supra, n. 67, at 12.
200 97 Cong. Rec 11864 (Sept. 19, 19S1).
201 Hoover Commission Report on Federal Business Enterprise, supra, n. 20, at 16.
202 Senate Report, supra, n. 71, at 43-44.
203 id. at 43. This comment is another example of distrust of Congress and the people.

In commenting that the inspiration for the oft-touted "community approach" to subsidies
was partly political, an anonymous member of the Citizens Committee noted that the
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the extensive and keen competition from foreign flag airlines. What
happened subsequently is an example of the difficulties of attempting to

give separate and special treatment to one group of airlines. Senator
McCarran's amendment, adopted on the floor of the Senate, extended
the benefits of long-term contracts to all certificated mail lines. Although
the speeches in support of this amendment concerned themselves solely
with the benefits of extending long-term contracts to the 17 small feeder

lines,2!04 the language was drawn to include all 51 certificated mail lines,
including all the domestic trunk lines, even the Big Four who are

supposed to be independent of subsidy. Immediately after passage of
the McCarran amendment, Senator Williams rose to question the Senate's
position in providing that the subsidy contracts could be "without reduc

tion," saying that he did not feel the airlines should be placed in a more

favorable position than the taxpayers. This argument caught the con

science of the Senate, and the two offending words were stricken. The

only other modification was to reduce the time periods of the contracts,
from ten years for all the mail lines down to five for the internationals
and three for the domestic. However, it is doubtful if this second amend
ment really would have the desired benefit to the taxpayers. The reason

is that the time periods specified in S. 436 for recouping 50 per cent of
any excess profits over ten per cent were reduced along with the time

periods for paying the subsidies. Experience in the maritime field205
shows the necessity for keeping cost recovery provisions on a long-term
basis, even longer if necessary than the periods during which subsidies
are paid. Money pumped into an airline over a three-year period, for
example, might not begin to show results in terms of large profits for
that airline until several years later, after which it would no longer, as

the bill now stands, be possible for the taxpayer to recover any of the
extra profits. The major difference remains, however, that all the House
Bills would require the CAB to secure the appropriations from the
Congress each year before spending them, whereas the Senate Bill
gives the Board increased power to obligate public funds for airline
subsidies before actually getting the money from Congress.
The strongest advocate at the hearings of what subsequently became

community approach broke down as a justification when carried into the international
field, because, "There are no votes in Cairo !"

204 97 Cong. Rec. 11858 (Sept. 19, 1951). Mr. McCarran. "Mr. President, the amend
ment which I have proposed is designed to improve the financial stability of the local-
service airlines."

2<� H.R. Doc. No. 213, 82d Cong., 1st Sess. (1951).
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the McCarran amendment justified it primarily on the basis of saving
the time of airline presidents who might otherwise have to come each year
to Congress and waste time pressing for subsidy appropriations. In fact,
this idea was carried a step further to say that since the taxpayers will
be obligated to pay for the lobbying activities of subsidy-seeking airline

presidents, Congress should minimize the inconvenience of securing
regular subsidies I Then came the implication that some future Congress
might be guilty of206 "economy-mindedness" and, presumably, cut the
subsidies, whereas "a contract would be much more difficult to modify."
The depressing thing about this move to put airline subsidies as far

as possible beyond the reach of the annual appropriations procedure of
the Congress, is that part of the motive behind it seems to be distrust
of the democratic process, fear that if the subsidies are brought out of
hiding, there will be less of them. Those among the subsidized airlines
who try to elude close public scrutiny and the annual gauntlet of Congres
sional appropriations, however inconvenient itmay be to them, are making
a bad error of judgment. They are misjudging the American people;
they are expressing an unjustified fear of them. Actually, we Americans
are a very ak-minded people, and have dug into our pockets to provide,
and provide generously, for aviation since its beginning. But there is
a peculiar quirk about Americans:307

The American people would give $70,000,000 away without a murmur if somebody
asked for it, but they get sore as hell if someone tries to take ten cents away
from them by a fast trick ....

206 Testimony, James G. Ray, representing 17 certificated Local Services (Feeder Lines),
Senate Hearings, supra, n. 3, at 482 : "To protect themselves from the possibility of having
their operations cut and the future of their company jeopardized, the top management
personnel of these carriers wfll have to spend a good part of their time in Washington,
much the way the airline presidents did in that period around the middle thirties when
the trunk airline situation was so precarious.
"Instead of being with the airline taking care of the executive functions of the carrier

and accomplishing the most in the way of getting on with the job, the efforts and energies
of these people wfll have to be spent contacting Senators and Congressmen to make certain
that next year's appropriations will be forthcoming to keep them in business. Also, the

people in the cities and towns being served will have to be worked on so that constituent
influence can be passed on to the gentlemen on the Hfll.
'"All of this extra effort and activity is going to cost a lot of money and it vM have to

be paid for by the Federal Government in the form of subsidy payments." (Emphasis
supplied.)

207 Sherwood, Roosevelt and Hopkins (Harper & Bros. 1948) p. 289. Quoting advice

given by Danny Arnstein, trucker and taricab expert, to the Governor General of Burma,
upon discovery that war-time shipments to China were being delayed by a bidden Burmese
tax.
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It is in the very nature of democracy that the people must know; the
facts must be laid before them; no cards up the sleeve; there must be
no holding back; no cutting corners; no attempt to circumvent either
the people or their elected representatives.

Full Public Information

One of the main purposes of separation is to give the public hitherto
hidden information on the subsidies. A democracy cannot function at its
best if information is withheld from the public. The Hoover Commission
recommended that the subsidies be separated so that2018 "the President,
the Congress, and the public may know what the amounts of the subsidies
are." President Truman recommended that209 "The method of paying
this subsidy should be changed ... in order to provide the public with

full information as to its cost." (Emphasis supplied).
These objectives, however, have not been greeted with enthusiasm

by some of the aviation agencies of the government. A confidential

paper prepared for the Air Coordinating Committee of CAB recommended

leaving210 "... the Government in control of the degree of disclosure
. . . even to the extent of preventing all disclosure of subsidies if circum
stances justified." This suggestion was nipped in the bud by the
President and the Budget Bureau:211

. . . the President feels that information on the subsidy paid to international
carriers should be publicly available, and that those carriers should be fully
subject to legislation in this field.

Nonetheless, the Chairman of the CAB recommended to the Senate
Committee that Section 4 of S. 436 requiring annual public reports to the
Congress be deleted from the bill,2'12 and this deletion was made. The
CAB has pursued a contradictory policy on this point, on the one hand

urging the Senate Committee to delete the legal requirement for annual

^ Hoover Commission, Report on the Post Office, supra, n. 19, at 17.
209 19S2 Budget Message, supra, n. 72, at M-34.
210 Senate Hearings, supra, n. 3, at 169-170. A reproduction of Drew Pearson's column

"The Washington Merry-Go-Round" in The Washington Post of June 4, 1951, quoting
from Air Coordinating Committee Paper 93/lA.

211 Senate Hearings, supra, n. 3, at 769; Cf. Secretary Sawyer, id. at 123.
212 Id. at 102. In this instance the present Chairman, Mr. Nyrop, was reiterating the

same recommendations made the year before by Acting CAB Chairman Oswald Ryan in
his letter of August 31, 1950, to Minority Member, Joseph P. O'Hara, of the House Inter
state and Foreign Commerce Committee (House Report, supra, n. 6, at 20) and then by
the CAB Chairman Joseph J. O'Connell, Jr. (House Hearings, supra, n. 2(a), at 34).
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public reports, and on the other hand issuing press releases to the effect
that the CAB itself would undertake to release annual reports. The
difference seems to be that unless the requirement for reports is made

mandatory, it is left to the discretion of the CAB how much and what
sort of information to release. For example, the requirement in the
House bill calls for data on mail payments and subsidy payments both
in the aggregate and on an individual basis with a separate analysis of
the bases upon which each such mail payment and each such subsidy
payment was provided. This section, therefore, requires not just a

statement of how much subsidy was given out, but also the reasons, or

justifications, for the grants. This additional information was not included
in the CAB's "administrative separation" announcement.

One international operator, Raymond A. Norden, commented that
the concealed subsidies did not fool any foreign nation and quoted a

representative of the Brazilian Ministry of Aeronautics as saying: " 'The
Government of Brazil is more frank. It pays subsidies and calls them
subsidies.' ,,Z13

In contrast to the Senate, the House maintained the requirement for
public reports throughout all steps in the 81st Congress, from original
introduction of the bill to final passage. The same provision now appears
in all ten of the House bills introduced in the first session of the 82nd

Congress.
Effective Date

Most persons will be sympathetic with President Truman's recommen

dation for214 ". . .the immediate enactment of legislation . . . ." Whatever
happens during the balance of the 82d Congress, however, all bills will
need a change of title. The original Johnson-Kennedy bill was to be cited
as "The Air Mail Subsidy Separation Act of 1949"; all bills now read
"of 1951," and the best that can be hoped for now is "of 1952." The
original bill made separation effective six months after passage. This
procedure was altered later to provide a specific calendar date. Prevail
ing sentiment now seems to be the start of a fiscal year.216
Arguments in the past for prolonging the interval between passage

of a bill and its effective date used to be based on the need for additional
study.216 There is less basis for these arguments now, with the comple-

213 Senate Hearings, supra, n. 3, at 650.
214 1951 Budget Message, supra, n. 1, at M-70.
215 See Senate Hearings, supra, n. 3, at 102, 221, 671.
216 House Hearings, supra, n. 2(a), at 28, 216.



1952] Air Mail Subsidy Separation 221

tion of the studies by the Senate Interstate and Foreign Commerce Com

mittee, and the announcement by the CAB of its own accomplishments.
Periodically there have been attempts to insert after any effective date
the indefinite phrase "as soon as practicable thereafter,"217 but that

phrase was not included in either the House-passed bill or the Senate-

passed bill, and occurs in only two of the bills218 currently before the
House Interstate and Foreign Commerce Committee.
One point of contrast between Senate and House versions is the addi

tional year's delay (until July 1, 1953) accorded to our international
airlines in S. 436. In direct contrast to his predecessor in office,2119
CAB Chairman Nyrop asked for a year's delay in making separation
effective on United States international airlines.220 The justification
was principally the limitations of the CAB's "staff effort" and the

implied "peculiarities" of international lines. This argument falls to

the ground, however, when it is noted:

(1) That under S. 436, not the CAB but the Postmaster General
is given the function of determiningmail rates to our international lines,221
thus reducing the strain on the CAB's staff; and

(2) Even if (1) were not true, the same Chairman of the same Civil
Aeronautics Board has declared twice to the press and to the public

217 As in CAB's draft bill, Sec. 2, House Hearings, supra, n. 2(a), at 27; H.R. 930S,
81st Cong., 2d Sess. 4 (1950) ; S. 2437, 81st Cong., 2d Sess. 3 (19S0) ; and S. 1870, 82d

Cong., 1st Sess. 6 (1951); S. 1137, 82d Cong., 1st Sess. 6 (1951).
2�3 H.R. 3675, 82d Cong., 1st Sess. 6 (1951), introduced by Mr. Dawson (D., 111.);

H.R. 3320 (82d Cong., 1st Sess., 6 (1951), introduced by Mr. Hoffman (R., Mich.), uses

"after," which is considerably more indefinite than the language of the House Committee
bill of the 81st Congress which reads "on or before." H.R. 9184, 81st Cong., 1st Sess. 6

(1950) as reported by committee.
219 CAB Chairman Joseph J. O'Connell, Jr., letter of August 26, 1949, to Chairman,

Senate Interstate and Foreign Commerce Committee, quoted in Senate hearings pursuant
to S. Res. 50, supra, n. 2(c), at 2526: "We do not believe that separate treatment should
be given to the, various parts of the air-transport system. The problems involved in separat
ing mail pay and subsidy for international carriers do not seem to be peculiar. Once estab
lished, the principles of separation can be applied to all carriers irrespective of their
geographical area of operation." (Emphasis supplied.)

220 Senate Hearings, supra, n. 3, at 100. CAB Chairman, Donald W. Nyrop's testimony,
June 27, 1951: "It is the Board's opinion that compensatory rates in the international
field should be based upon the same principles applied to domestic airlines modified as may
be necessary to compensate for the peculiarities in international operations.
"The Board believes it would be advisable to delay separation in the international field

until after substantial .progress has been made in the domestic field in order to permit
maximum staff effort toward completion of the domestic program. . . ." (Emphasis supplied.)

221 S. 436, supra, n. 67, at 7.
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that he will have a report on international separation ready on July
1, 1952 1222 Such being the public pronouncement, it is hard to see the

justification for a special year's delay until July 1, 1953.223 The bill

passed by the House during the 81st Congress, and all the House bills

of the first session of the 82d Congress, provide the same effective

date for all airlines.
Conclusion

While it is a step in the right direction, the CAB's "administrative

separation" fails to limit mail pay to the fully allocated costs of services

actually received, thus permitting the taxpayer to be overcharged; the

study gives information only on the amounts of domestic subsidies and

not on their justification; and it still leaves the subsidies buried in the

Post Office appropriation. It is very encouraging that the President
has not been seduced away from the real legislative objective, and,
several months after the CAB's announcement of "administrative separa

tion," still calls for effective legislation so the subsidies can be "completely
separated."224
It is clear from careful examination that the Senate bill has been too

badly amended to be an adequate solution. The McMahon and McCarran
amendments perpetuate an illogical connection between subsidies and

carriage of the mails, limit subsidies to the members of the Air Transport
Association, and by long-term contracts put the subsidies as far as

possible beyond annual congressional review. The cost standard is
weak and is not even applied to our international airlines who now

account for more than half the Post Office deficit on airmail, thus continu
ing to leave millions of dollars of subsidies hidden in the mail pay. There
is no cost allocation, and no requirement for public reports.
The House Interstate and Foreign Commerce Committee bill of the

81st Congress (now H. R. 508, H. R. 506, or H. R. 190 of the 82d

Congress) is the only one to date which can meet the tests. This bill

protects the public and the Post Office from having to pay more than
compensation for the costs of air mail services actually received; the
cost standard is backed up by cost allocation; any subsidies are to be
direct and out in the open, with primary emphasis on national defense,
222 Letter of July 9, 1951 from CAB Chairman Nyrop to Chairman of the Senate Inter

state and Foreign Commerce Committee (released to the press) . See Senate Hearings, supra,
n. 3, at 243; CAB Press Release 51-73, supra, n. 2(e).

223 See Senate Hearings, supra, n. 3, at 221, comment by Congressman Kennedy.
224 1953 Budget Message, supra, n. 117, at M-34.
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charged to the CAB instead of the Post Office; a full public report is
required on who got how much subsidy and who got how much mail pay
and why. Under this bill the public will no longer be left in the dark.
The issue is now before the House Interstate and Foreign Commerce

Committee, and its Chairman, Representative Robert Crosser (D., Ohio),
has already spoken out:226

I do not believe that the amended Senate version meets the standards in
President Truman's recommendation. Nor does it meet the standards set forth
in the recommendations of the bipartisan Hoover Commission, of the A.F. of L.
and CIO, of the taxpayer, veterans, and other public-spirited groups who have
frequently advocated this reform before our committee. . . .

Therefore I hope that our committee will repeat its action of last year, and
report favorably H.R. 508 or H.R. 190, and that the House will approve a really
effective separation bill.

The ranking minority member and former Chairman, Representative
Charles A. Wolverton (R., N. J.), has expressed similar views:226

I hope all members will study this report from the House Committee on Inter
state and Foreign Commerce by the distinguished gentleman from Texas [Mr.
Beckworth], House Report 3041, Eighty-first Congress, second session. It
covers only 15 pages and it gives an excellent analysis of all the issues involved.
I hope that the Committee on Interstate and Foreign Commerce will again

report favorably the same legislation described in this report, and that a really
effective separation bill will finally be enacted.
This will put another worth-while reform, recommended by the Hoover Com

mission, on the statute books.

The House Committee bill of the 81st Congress, now H.R. 508, is
perfectly fair to the 51 air mail lines, and provides that they shall be
paid fair compensation for the mail they carry. Furthermore, the bill
does not cut off subsidies. But when subsidized airlines start pressuring
for amendments, for special concessions here and there, for postpone
ments, for removal of the teeth of separation, then the Congress must
remember that it has an overriding obligation to protect the interest of
the public, of the 91,000,000 taxpayers in America.
Those who are interested in economy and efficiency might remember

that the public has been hit in the mail box by reduced deliveries, due to
the large postal deficit, and that $85,000,000 a year of this deficit is
attributable to "air mail," where the subsidies to the airlines are hidden.
Here is a good place to begin reducing that deficit. Those who are

225 97 Cong. Rec. A-7200 (Nov. 9, 1951).
228 97 Cong. Rec. A-7034 (Oct. 20, 1951).
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interested in defense might remember that the taxpayer is not getting
from the present subsidy practice his full return in airlift preparedness,
and should welcome the new defense emphasis in H.R. 508.
Concealed subsidies are a classic device for deceiving the people. It

is the people's money, and the people have a right to keep tabs on it
Here are the people paying taxes, up, and up, and up, and yet they are

denied an accounting of these concealed subsidies now given to airlines,
and given without their consent. Right there is an improvement we must

make in our democracy.
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APPENDIX A

Legislative History
Air Mate Subsidy Separation

79th Congress
(1) H.R. Doc. No. 159, 79 Cong., 2d Sess. Report of the Board of

Investigation and Research, "Public Aids to Domestic Transportation,"
Sept. 19, 1944.

80th Congress
(1) H.R. 3050, 81st Cong., 1st Sess., by Everett M. Dirksen (R., HI.),

April 15, 1947. Referred to the Committee on Interstate and Foreign
Commerce.
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(2) Hearings before House Post Office and Civil Service Committee (Air
Mail), 81st Cong., 1st Sess., December 10, 12, and 15, 1947.

(3) Report of the President's Air Policy Commission, "Survival in the
Air Age," U. S. Government Printing Office., January 1, 1948.

(4) Sen. Rep. No. 949, 80th Cong., 2d Sess. Report of the Congressional
Aviation Policy Board, by Mr. Brewster. March 1, 1948.

(5) H.R. Rep. No. 1958, report of the Committee on Post Office and Civil

Service, by Mr. Rees, May 13, 1948.

(6) Sen. Rep. No. 1389, 80th Cong., 2d Sess., report of the Committee
on Appropriations, by Mr. Cordon, May 24, 1948.

81st Congress
House Bills:

1st Session

(1) H.R. 2908, (companion to S. 1431), John F. Kennedy (D., Mass.),
February 21, 1949; referred to Committee on Interstate and Foreign
Commerce; hearings Feb. 10-May 24, 1950; Committee Print, July
25, 1950, identical H.R. 9184.

(2) H.J. Res. 331, Robert Crosser (D., Ohio), August 2, 1949, referred
to the Committee on Interstate and Foreign Commerce; hearings
Feb. 10-May 24; favorably reported with amendments by Sub
committee on Transportation, June 26, 1950; rejected by full Com

mittee, August 23, 1950.

(3) H.R. 9305, Leonard W. Hall (R., N.Y.), August 2, 1950, referred
to the Committee on Interstate and Foreign Commerce; proposed as

substitute for H. R. 9184, rejected 87-38, December 6, 1950.
(4) H.R. 6103, Gardner R. Withrow (R., Wis.), August 23, 1949, referred

to the Committee on Post Office and Civil Service.

2d Session

(5) H.R. Res. 854 (Report No. 3090), by Mr. McSweeney from the
Committee on Rules, Sept. 15, 1950; House Calendar No. 289; adopted
by the House, Dec. 6, 1950.

(6) H. R. 9184, John W. Heselton, (R., Mass.), July 19, 1950, referred to
the Committee on Interstate and Foreign Commerce, voted to report
favorably 15-2 Aug. 23, 1950; reported with amendments, H.R. Rep.
No. 3041, August 31, 1950; passed over by Committee on Rules,
Sept. 13, 1950, granted a rule H. Res. 854, H.R. Rep. No. 3090,
Sept. 15, 1950; Union Calendar No. 1049; debated by House Dec. 6,
1950; passed by House with amendments, 66-0; Dec. 11, 1950;
transmitted to the Senate, referred to Senate Committee on Interstate
and Foreign Commerce, Dec. 12, 1950; passed over by Senate Inter
state Committee.
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Senate Bills:
1st Session

(1) S. Res. SO, Edwin C. Johnson (D. Colo.), February 3, 1949; referred
to the Committee on Interstate and Foreign Commerce;
�reported by Mr. Johnson with an amendment, February 10, 1949;
�reported by Mr. Hayden for the Committee on Rules and Adrninis-
tration, with an additional amendment, March 23, 1949;

�adopted by the Senate, April 11, 1949 (authorizing $165,000 for

study of airlines, transportation and communications during 81st

Congress) ;
�extended by S. Res. 308 until February 28, 1951, adding $69,000;
�extended by S. Res. 55 until June 30, 1951;
�extended by S. Res. 154 until January 30, 1952.

(2) S. 1077, Edwin C. Johnson (D., Colo.), February 25, 1949, referred
to Committee on Interstate and Foreign Commerce.

(3) S. 1431 (Companion to HJL 2908), Edwin C. Johnson (D., Colo.),
March 28, 1949; referred to the Committee on Interstate and Foreign
Commerce; hearings April 11-June 29, 1949.

(4) S.J. Res. 92, Edwin C. Johnson (D., Colo.), May 16, 1949; referred
to the Committee on Interstate and Foreign Commerce; hearings
April 11-June 29, 1949.

(5) S. 2437, Edwin C. Johnson (D., Colo.), August 15, 1949; referred to

the Committee on Interstate and Foreign Commerce.

2d Session

(6) S. Res. 308, Edwin C. Johnson, (D., Colo.), reported by Mr. Johnson
from the Committee on Interstate and Foreign Commerce July 12,
1950; reported, with amendments, by Mr. Hayden from the Com
mittee on Rules and Administration, July 27, 1950, (Senate Report
No. 2174; extending S. Res. 55 until February 28, 1951, and adding
$69,000) and agreed to by Senate July 27, 1950.

(7) Public Law No. 759, 81st Cong., 2d Sess. (H.R. 7786; $200,000 for

study by Senate Interstate), approved September 6, 1950.

Reports:
(1) Reports of the Commission on Organization of the Executive Branch

of the Government (Hoover Commission) U. S. Government Printing
Office:
(a) Report on the Post Office, February 21, 1949.

(b) Report on Federal Business Enterprises, March 31, 1949.

(c) Task Force Report on Regulatory Commissions, Appendix N,
January 13, 1949.

(2) Sen. Rep. No. 310, 81st Cong., 2d Sess., Report of the Committee on

Appropriations, by Mr. Maybank, April 29, 1949.
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(3) Hearings before the Senate Committee on Interstate and Foreign Com

merce, pursuant to S. Res. 50, 81st Cong., 1st and 2d Sess. (Airline
Industry Investigation) Parts 1-5. April 11, 1949-Jan. 31, 1950.

(4) Sen. Rep. No. 1198, 81st Cong., 1st Sess., Report of the Committee on

Appropriations, by Mr. McKellar, October 17, 1949.

(5) H.R. Doc. No. 50, 81st Cong., 2d Sess. Message from the President
of the United States to the Congress, transmitting Federal Budget for
fiscal 1951, January 9, 1950.

(6) Hearings before the House Committee on Interstate and Foreign Com

merce, on H.R. 2908 and H.J. Res. 331 (Air Mail Subsidies), 81st

Cong., 2d Sess., February 15, and 24, March 9, 15, April 6, and May 24,
1950, (referred to throughout this article as House Hearings.)

(7) H.R. Rep. No. 3041, 81st Cong., 2d Sess. Report of the Committee on

Interstate and Foreign Commerce to accompany H.R. 9184, by Mr.
Beckworth. Reporting favorably H.R. 9184, Aug. 31, 1950, (referred
to throughout this article as House Report).

(8) H.R. Rep. No. 3090, 81st Cong., 2d Sess., report of the Committee on

Rules to accompany H.R. Res. 854, by Mr. McSweeney, Sept. 15, 1950.

(9) 96 Cong. Rec. 16368-16390. (Dec. 6, 1950).
(10) 96 Cong. Rec. 16574-16583. (Dec. 11, 1950).

82d Congress
House Bills:

(1) H.R. 508, (companion to S. 436), John F. Kennedy (D., Mass.),
January 3, 1951, referred to Committee on Interstate and Foreign
Commerce.

(2) H.R. 507, John F. Kennedy (D., Mass.), January 3, 1951. Referred
to Interstate Committee.

(3) H.R. 506, John F. Kennedy (D., Mass.), January 3, 1951. Referred
to Interstate Committee.

(4) H.R. 505, John F. Kennedy (D., Mass.), January 3, 1951. Referred
to Interstate Committee.

(5) H.R. 191, John W. Heselton (R., Mass.), January 3, 1951. Referred
to Interstate Committee.

(6) H.R. 190, John W. Heselton (R., Mass.), January 3, 1951. Referred
to Interstate Committee.

(7) H.R. 189, John W. Heselton (R., Mass.), January 3, 1951. Referred
to Interstate Committee.

(8) H.R. 3320, Clare E. Hoffman (R., Mich.), March 19, 1951. Referred
to Interstate Committee.

(9) H.R. 3675, William L. Dawson (D., 111.), April 12, 1951. Referred
to Interstate Committee.

(10) H.R. 4827, John W. Heselton (R., Mass.), July 16, 1951. Referred
to Interstate Committee.
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Senate Bills:

1st Session

(1) S. Res. 55, Edwin C. Johnson (D., Colo.) ; January 29, 1951 ; reported
by Mr. Johnson from the Committee on Interstate and Foreign Com
merce February 5, 1951; reported with Amendment by Mr. Hayden
from the Committee on Rules and Administration, Senate Report No.
115 (extending studies under S. Res. 50 until June 30, 1951), and

agreed to by Senate, February 19, 1951.

(2) S. Res. 154, Edwin C. Johnson (D., Colo), June 8, 1951; reported by
Mr. Johnson from the Committee on Interstate and Foreign Commerce,
June 13, 1951; reported by Mr. Hayden from the Committee on Rules
and Administration, June 27, 1951 (extending studies under S. Res. 50
until January 31, 1952), and agreed to by Senate, June 29, 1951.

(3) S. 436 (companion to H.R. 508), Edwin C. Johnson (D., Colo.), by
request, Jauary 11, 1951; referred to the Committee on Interstate
and Foreign Commerce;
�hearings June 21-July 20, 1951;
�reported with amendments Sen. Rep. No. 629, August 9, 1951;
�"Bastard Print" September 7, 1951 (actually printed September 6,
1951);
�"Star Print" September 7, 1951 (actually printed September 10,
1951);
�Calendar No. 591;
�debated September 17, 18, and 19, 1951;
�passed the Senate with amendments, September 19, 1951;
�transmitted to the House and referred to the House Committee on

Interstate and Foreign Commerce, September 20, 1951.

(4) S. 535, Pat McCarran (D., Nev.), January 17, 1951. Referred to the
Committee on Interstate and Foreign Commerce, hearings June 21-

July 30, 1951.
(5) S. 1137, John L. McClellan (D., Ark), for himself, Mr. McCarthy,

Mr. O'Conor, Mr. Aiken, Mr. Byrd, Mr. Taft, Mr. Ferguson, Mr.
Smith of New Jersey, Mr. Humphrey, Mr. Douglas, Mr. Lodge, Mr.
Ives, Mr. Lehman, Mr. Benton, Mr. Duff, Mr. Saltonstall, and Mr.

Dirksen, March 15, 1951; referred to the Committee on Interstate
and Foreign Commerce; hearings June 21-July 30, 1951.

(6) S. 1657, Edwin C. Johnson (D., Colo.), June 12, 1951. Referred to

the Committee on Interstate and Foreign Commerce; hearings June 21-

July 30, 1951.

(7) S. 1756, Edwin C. Johnson (D., Colo.), by request, June 26, 1951.
Referred to the Committee on Interstate and Foreign Commerce;
hearings June 21-July 30, 1951.
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(8) S. 1757, Edwin C. Johnson (D., Colo.), by request, June 26, 1951;
Referred to the Committee on Interstate and Foreign Commerce;
hearings June 21-July 30, 1951.

(9) S. 1870, Edwin C. Johnson (D., Colo.), by request, July 18, 1951.
Referred to the Committee on Interstate and Foreign Commerce;
hearings June 21-July 30, 1951.

(10) S. 2344, Pat McCarran (D., Nev.), October 20, 1951. Referred to the
Committee on Interstate and Foreign Commerce.

Reports:
(1) H.R. Doc. No. 17, 82d Cong., 1st Sess., Message of the President of the

United States to the Congress, transmitting Federal Budget for fiscal
year 1952, Jan. 15, 1951.

(2) H.R. Doc. No. 65, 82d Cong., 1st Sess.,. Message from the President of
the United States to the Congress transmitting recommendations to in
crease postal rates in order to reduce the Postal deficit, February 27, 1951.

(3) H.R. Rep. No. 685, report of the Committee on Appropriations, by Mr.

Rooney, July 10, 1951.

(4) Sen. Rep. No. 540, report of the Select Committee on Small Business,
by Mr. Sparkman, July 10, 1951.

(5) Hearings before Senate Committee on Interstate and Foreign Commerce
on S. 436, S. 535, S. 1137, S. 1657, S. 1756, S. 1757, S. 1870 (Separation
of Air Mail Pay from Subsidy), 82d Cong., 1st Sess. June 21-July 30,
1951, referred to throughout this article as Senate Hearings).

(6) Sen. Rep. No. 629, 82d Cong., 1st Sess., report of the Committee on

Interstate and Foreign Commerce, by Mr. Johnson of Colorado, reporting
favorably S. 436, with amendments, August 9, 1951, (referred to through
out this article as Senate Report).

(7) 97 Cong. Rec. 11703-11711 and A-5902 (Sept. 17, 1951)
11748-11756 (Sept. 18, 1951)
11850-11871 (Sept. 19, 1951)

(8) H.R. Doc. No. 285, 82d Cong., 2d Sess. (1952). Message from the
President of the United States to the Congress transmitting the Federal
budget for fiscal 1953, January 21, 1952.

APPENDIX B

Box Scores of Witnesses on Separation of Subsidies from Air Mail Pay

(a) Box Score in 1949 at the Senate. Hearings before Senate Committee on

Interstate and Foreign Commerce, pursuant to S. Res. 50, 81st Cong.,
1st Sess. (Airline Industry Investigation), April 11-June 29, 1949.

(1) Supporting separation by bill number (S. 1431) 10 witnesses
Raymond A. Norden, President, Seaboard and Western Airlines
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Earl Slick, President, Slick Airways
Capt. Eddie V. Rickenbacker, President, Eastern Air Lines
Robert W. Prescott, President, Flying Tiger Line
David L. Behncke, President, Air Line Pilots Association
Andre de Saint Phalle, President, California Eastern Airways
John F. Budd, Editor-publisher, Air Transportation
Hugh W. States, Legislative Representative, Air Transport Division,
Transport Workers Union of America

Langdon P. Marvin, Jr., Former Chairman, Interdepartmental Air
Cargo Priorities Committee

R. L. Johnson, Chairman, Citizens Committee on Hoover Commission

Report
(2) Supporting separation in principle 10 witnesses

James Landis, former Chairman, CAB
J. Weldon Jones, Assistant Director in Charge of Fiscal Analysis,
Bureau of the Budget, with Melvin Brenner

Croil Hunter, President, Northwest Air Lines
W. A. Patterson, President, United Air Lines
C. R. Smith, President, American Airlines

Jesse Donaldson, Postmaster General
J. H. Parmalee, Vice President, Association of American Railroads
Robert F. Six, President, Continental Air Lines
Sigmund Janas, President, Colonial Airlines
Juan T. Trippe, President, Pan American Airways System

(3) Supporting CAB studies bill, S. J. Res. 92 2 witnesses
Chairman Joseph J. O'Connell, Jr., CAB
Ralph Damon, President, Transcontinental and Western Air

(4) Opposing separation 6 witnesses
Robert Ramspeck,Executive Vice President, Air Transport Association
of America

Carleton Putnam, Chairman of the Board, Chicago and Southern
Air Lines

J. H. Carmichael, President, Capital Airlines
C. E. Woolman, President, Delta Air Lines
Charles E. Beard, Executive Vice President, Braniff Airways
S. J. Solomon, Aviation Consultant, former President, Northeast
Airlines

(b) Box Score m 1950 at the House. Hearings before the House Committee
on Interstate and Foreign Commerce, on H.R. 2908 and H.J. Res. 331

(Air Mall Subsidies), 81st Cong., 2d Sess., February IS, and 24, March 9,
IS, April 6, and May 24, 1950.

(1) Generally supporting H.R 2908 (the genuine separation bill). H.R.

2908, slightly amended, became H.R. 9184; favorably reported by
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House Interstate, 15 to 2, August 31, 1950; passed House with

amendments, 66 to 0, on December 11, 1950; was not acted on by
Senate Interstate prior expiration of Eighty-first Congress. Bill reintro
duced in Eighty-second Congress as H.R. 508, H.R. 506, H.R. 190,
and S. 436 (original text) 12 witnesses

Secretary of Commerce Charles Sawyer, February 15, 1950.
Postmaster General, letter of February 10, and appearance of Assistant
Postmaster General Paul Aiken, March 15.

L. P. Marvin, Jr., Citizens Committee for Hoover Report and Dr.
Robert L. Johnson, February 24, and May 24.

Earl Slick, president, Slick Airways, Mar. 9.

Representative John F. Kennedy, March 9.
Amos E. Heacock, president, Independent Air Carrier Conference of

America, March 15, and April 6.

Gregory Prince for J. H. Parmalee, vice president, Association of
American Railroads, April 6.

L. C. Pakiser, national executive director, American Veterans Com
mittee (AVC), April 6.

Hoyt S. Haddock, executive secretary, CIO Maritime Committee,
May 24.

William C. Doherty, National Association of Letter Carriers, and
vice president, A. F. of L., May 24.

John Gunther, legislative representative, Americans for Democratic
Action, letter of May 31.

AMVETS, telegram from Harold Russell, national commander, July 19.

(2) Supporting H.R. 2908 with considerable amendments: CAB Chair
man Joseph J. O. O'Connell, February 15, 24, and March 9.

(3) Taking no official position on the bills but opposed to cost basis for
compensatory mail rates: Stuart G. Tipton, counsel, Air Transport
Association, February 24.

(4) Supporting House Joint Resolution 331 (CAB to make further studies
on separation before there is legislation) : John L. Sullivan, Sullivan,
Bernard & Shea, May 24.

(c) Box Score in 1951 at the Senate. Hearings before Senate Committee on

Interstate and Foreign Commerce on S. 436, S. 535, S. 1137, S. 1657,
S. 1756, S. 1757, S. 1870, (Separation of Air Mail Pay from Subsidy),
82nd Cong., 1st Sess., June 21-July 30, 1951.

(1) Supporting S. 436 21 witnesses
Donaldson, PMG, letter, July 23; holding the line for effective
separation.

Sawyer, Commerce.
Jones and Brenner, Budget.
Nyrop, CAB, with five seriously weakening amendments.
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Kennedy, Congressman, without weakening amendments.

Marvin, AVC and Citizens Committee, without weakening amend
ments.

Prescott, Flying Tigers, plus tying temporary mail rates to property
revenues.

Slick, Slick, letter endorsing Prescott statement.

Heacock, Air Coach Transport Association, or cargo rate plus 5 cents

per ton-mile.
Burwell, Resort.
Slayman, AMVETS, without weakening amendments.

Bredhoff, CIO, without weakening amendments.

Prince, AAR, with several amendments.

Drysdale, Federation for Railroad Progress, with few amendments.
Lehman, Senator, or S. 1137, with four strengthening changes.
Gewirtz, ADA, without weakening amendments.

Sullivan, NALC, A. F. of L.
Norden, Seaboard.
Budd, publisher, letter supporting Marvin statement.

Horst, TWU, without weakening amendments.
Cowan, CIO, without weakening amendments.

(2) Supporting S. 1137: McCormick, Hoover Committee, or S. 436,
amended by Nyrop.

(3) Supporting S. 535: None ("Department of Defense is opposed." . . .

Letter of June 28, 1951).
(4) Supporting S. 1657: Barkes, United, with several accommodating

amendments.
(5) Supporting 1756: Mrs. L. S. Keyes, self.
(6) Supporting S. 1757 4 witnesses

Tipton, ATA.
Smith, AAL, amended to authorize CAB to withdraw subsidy from
certain routes.

Woolman, Delta, with S. 1657 as second choice.
Beard, Braniff, plus amendment to include Hinshaw proposal but
without Smith amendment.

(7) Supporting S. 1870: None.
(8) Favoring Hinshaw proposal 2 witnesses

Hinshaw, Congressman.
Carmichael, Capital, with only one rate instead of two.

(9) Against any separation bill 6 witnesses
Miller, Midcontinent, S. 1657 second choice, with internationals
included.

Smith, Pioneer.
Connally, Trans-Texas.
Peach, Robinson, telegram.
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Ray, 17 feeders.

Reidy, Helicopter Air Service.
(10) Favoring no bill by number but desiring international mail pay to

be same as UPU rates 2 witnesses
Trippe, PAA.
Aiken, former Assistant Postmaster General.

(11) Favoring no bill by number but desiring no less than UPU rates
3 witnesses

Pierson, TWA, "none of them (seven bills) quite meets standards I
have suggested."

Hunter, NWA.

Beard, Braniff.
(12) Opposing S. 1657: Lacey, National Industrial Traffic League, repeat

ing previous views favoring H.R. 2908.

(d) Members of Postal Affairs Task Force, Citizens Committee for Hoover

Report
William C. Doherty, President, National Assocation of Letter Carriers
Thomas K. Finletter, former Chairman, President's Air Policy
Commission, 1947

James M. Landis, former Chairman, SEC and CAB

Gill RobbWilson, columnist, the Air World, New York Herald Tribune
David L. Behncke, Air Line Pilots Association, International
Dr. Godfrey Lowell Cabot, oldest of elder statesmen in aviation,
former President, National Aeronautics Association and Federation

Aeronautique Internationale

George Nelson (International Association of Machinists)
Mrs. Lucile Sheppard Keyes, author and aviation economist

Joseph J. Grefig (Flight Safety Organization, A. F. of L. and CIO)
John F. Budd, publisher, Air Transportation, Customs House Guide

Langdon P. Marvin, Jr., former Chairman, Interdepartmental Air

Cargo Priorities Committee

William M. Chadbourne, lawyer and civic leader
Mrs. Mattie Lloyd Wooten, President, Texas State College for Women

Representatives of the above groups testified in favor of subsidy
separation at the hearings.

(e) Members of Citizens Committee for Subsidy Separation:
Langdon P. Marvin, Jr., Study Room 141, Library of Congress Annex,
Washington 25, D.C.

Mr. Norman MacDonaid, executive director, Taxpayers Federation,
11 Beacon Street, Boston.
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Mr. James M. Landis (former Chairman, SEC and CAB), Room 953,
230 Park Avenue, New York 17, N.Y.

Mr. William C. Doherty (president, National Association of Letter

Carriers), 1525 H Street NW., Washington, D.C.

Dr. Godfrey Lowell Cabot (elder statesman in aviation, former presi
dent, National Aeronautics Association and FAI), 77 Franklin

Street, Boston 10, Mass.

Mr. Joseph J. Grefig (Flight Safety Organization, A. F. of L. and CIO),
342 Grant Avenue, Brooklyn 8, N.Y.

Mr. John F. Budd (publisher, Air Transportation, Customs House

Guide), 10 Bridge Street, New York 4, N.Y.

Mr. Robert E. Kline, Jr., (attorney and drafter of first subsidy sepa
ration bill), 322 Munsey Building, Washington, D. C.

Mr. Hartman Barbar (Brotherhood of Railway Clerks), 11 Inde

pendence Avenue SW., Washington, D.C.

Mr. James F. Horst (director, Air Transport Division, TWU), 81-16

Roosevelt Avenue, Jackson Heights, N. Y.

Mr. Hugh States, CIO, 1571 James Avenue, Redwood City, Calif.
Mr. Hoyt S. Haddock (executive secretary, CIO Maritime Com

mittee), 132 Third Street SE., Washington, D.C.
Mr. Louis C. Pakiser, Jr. (executive director, American Veterans
Committee), 1751 New Hampshire Avenue NW., Washington, D.C.

Mr. John Gunther (legislative representative, Americans for Demo
cratic Action), 1740 K Street NW, Washington, D.C.

Mr. Michael Straight (Chairman, American Veterans Committee), in
care of New Republic, 1416 F Street NW, Washington, D.C.

Mr. Harold Russell (national commander, AMVETS), 724 Ninth
Street NW, Washington, D.C.

Mr. Charles Slayman (legislative director, AMVETS), 724 Ninth
Street NW, Washington, D.C.

Mr. David L. Behncke (Air Line Pilots Association, International),
3145 West Sixty-third Street, Chicago 29, 111.

Mr. Larry Cates (Air Line Pilots Association), 1185 National Press
Bunding, Washington, D.C.

Mr. George Nelson (International Association of Machinists), Ninth
and Mount Vernon Place NW, Washington, D.C.

Representatives of the above group testified in favor of subsidy separation
at the hearings.
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APPENDIX C

Lists of Airlines which Would be Covered under Various Definitions
of Eligibility to Apply for Subsidies

List 1. Definition: "Any air carrier holding a certificate authorizing the
transportation of mail by aircraft." (McMahon Amendment, S. 436; also
embodied in HR 191, 507, 3320, and 3675 of 82d Congress, and HR 9184
as passed by House in 81st Congress). Coverage: 51 airlines holding certifi
cates of convenience and necessity authorizing the transportation of persons,
property and mail. Organization: All are member of the Air Transport
Association.

American Airlines, Inc.
Braniff Airways, Inc.

Capital Airlines, Inc.
Chicago and Southern Air Lines, Inc.
Colonial Airlines, Inc.
Continental Air Lines, Inc.
Delta Air Lines, Inc.
Eastern Air Lines, Inc.
Inland Air Lines, Inc.
Mid Continent Airlines, Inc.
National Airlines, Inc.
Northeast Airlines, Inc.
Northwest Airlines, Inc.
Trans World Airlines, Inc.
United Air Lines, Inc.
Western Air Lines, Inc.
Pan American World Airways, Inc.
Pan American Grace Airways, Inc.

Uraba, Medellin and Central Airways,
Inc.

Caribbean Atlantic Airlines, Inc.
Hawaiian Airlines, Ltd.
Trans Pacific Airlines, Ltd.
All American Airways, Inc.
Bonanza Air Lines, Inc.
Central Airlines, Inc.

Empire Air Lines, Inc.
Frontier Airlines, Inc.
Helicopter Air Service, Inc.
Lake Central Airlines, Inc.
Los Angeles Airways, Inc.
Mid Continent Airlines, Inc.
Mid West Airlines, Inc.
Ozark Air Lines
Piedmont Aviation, Inc.
Pioneer Air Lines, Inc.
Robinson Airlines Corporation
Southern Airways, Inc.
Southwest Airways Company
Trans Texas Airways
West Coast Airlines, Inc.
E. W. Wiggins Airways, Inc.
Wisconsin Central Airlines
Alaska Airlines, Inc.
Alaska Coastal Airlines
Byers Airways
Cordova Air Service, Inc.
Ellis Air Lines
Northern Consolidated Airlines, Inc.
Pacific Northern Airlines, Inc.
Reeves Airways
Wien Alaska Airlines, Inc.

List 2. Definition: "Any certificated air carrier" (H.R. 508, 506, 505, 190,
and 189 of 82d Congress, and H. R. 9184 as reported by House Interstate
Committee in 81st Congress). Coverage: List 1 plus 16 airlines holding certifi
cates of convenience and necessity authorizing the transportation of property
and/or persons, but not mail. Organization: None.
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Airnews, Inc.
The Flying Tiger Line, Inc.
Riddle Aviation Co.
Slick Airways, Inc.
U. S. Airlines, Inc.
Catalina Air Transport
Resort Airlines, Inc.
Alaska Island Airlines, Inc.

This list has now been reduced to 12.

Bristol Bay Airlines
Christenson Air Service
Munz Air Service
Island Air Ferries
Air Commuting
Yellow Cab Co.
Northern Cross, Inc.
Peck and Rice Airways

List 3. Definition: "Certificated air carriers and holders of letters of regis
tration designated by the Board as Large Irregulars." (Not embodied in any
bills). Coverage: Lists 1, and 2, plus 63 Large Irregular (non-scheduled or

non-certificated) Airlines, not possessing certificates of public convenience and

necessity but holding exemptions or letters of registration from the Civil Aero
nautics Board to conduct irregular common carrier operations. As listed in the
CAB order of September 21, 1951. The Large Irregulars are distinguished
from small irregulars (list 4) by regulations of the CAB, the present dividing
line being, roughly, operating aircraft over 12,500 lbs. gross weight, approxi
mately DC-3's or larger. Organizations: Air Coach Transport Association,
Independent Military Air Transport Association, Independent Air Carrier Con
ference of America.

Aero Finance Corp.
Air Cargo Express, Inc.
Airline Transport Carriers
Air Services, Inc.
Air Transport Associates, Inc.
All American Airways, Inc.
American Air Export and Import
Company

American Air Transport, Inc.
American Flyers, Inc.

Arctic-Pacific, Inc.
Argonaut Airways Corporation
Arnold Air Service, Inc.
Associated Air Transport, Inc.
Aviation Corporation of Seattle
Blatz Airlines, Inc.
Capitol Airways, Inc.
Caribbean American Lines, Inc.
Central Air Transport, Inc.

Coastal Cargo Co., Inc.
Connor Air Lines Inc.
Continental Charters, Inc.
Currey Air Transport, Ltd.
Economy Airways, Inc.
Federated Airlines, Inc.
Freight Air, Inc.
General Airways, Inc.
Great Lakes Airlines, Inc.
Hemisphere Air Transport
Johnson Flying Service, Inc.

Kesterson, Inc.
Los Angeles Air Service
Paul Mantz Air Services
Meteor Air Transport, Inc.
Miami Airline, Inc.
Modern Air Transport, Inc.
Monarch Air Service
New England Air Express, Inc.
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Overseas National Airways
Pearson-Alaska, Inc.
Peninsula Air Transport
Quaker City Airways, Inc.
Regina Cargo Airlines, Inc.
Remmert Werner, Inc.
Robin Airlines, Inc.
Royal Air Service
S. S. W., Inc.
Seaboard and Western Airlines, Inc.
Skytrain Airways, Inc.

Skyways International Trading and
Transport

Sourdough Air Transport

Southern Air Transport
Standard Air Cargo
Stewart Air Service
Trans-Alaskan Airlines, Inc.
Trans American Airways
Trans Caribbean Air Cargo Lines, Inc.
Trans National Airlines, Inc.
Transocean Air Lines
Twentieth Century Air Lines, Inc.
Unit Export Company, Inc.
U. S. Aircoach
United States Overseas Airlines, Inc.
World Airways, Inc.

List 4 Definition: "Any air carrier," (H. R. 4827, 505, 189 of 82d Congress;
H.R. 2908�S. 1431 of 81st Congress; H.R. 3050, 80th Congress). Coverage:
Lists 1, 2, 3, plus approximately 2,000 Air-Taxi Operators, or small irregular
(non-scheduled or non-certificated) airlines and fixed base operators, operating
aircraft of less than 10,000 lbs. gross (smaller than DC-3's). Associations:
Same as list 3, plus National Air-Taxi Conference, National Aviation Trades

Association, Aircraft Owners and Pilots Association and several others. The
enumeration of the air carriers properly includible in this list is obviously too
extensive to be printed here.

List 5. 25 (approximately) indirect air carriers or air freight forwarders.
ABC Air Freight Co., Inc.
Ace Air Freight Co., Inc.
Acme Air Cargo, Inc.
Air Express Int. Agency, Inc.
Air Freightways
Air-Land Freight Consolidators
Air Lanes Service, Inc.
Airborne Flower and Freight, Inc.
Airborne Coordinators, Inc.
Allied Air Freight, Inc.
American Shippers, Inc.
Bernacki, Peter A., Inc.

Byrnes, W. S. and Co. of New York

Cloud Lane
Domestic Air Express
Emery Air Freight Corp.
Flying Cargo, Inc.
Global Air Cargo
Highway Express Lines
Inter City Air Freight
Lifschultz Air Freight
Metropolitan Air Freight
Pacific Air Freight, Inc.
Skyways Freight Forwarding
Trans-Export Co.
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Appendix D

Press Support for Air Mail Subsidy Separation

Washington Post Editorials

"Air Mail and Subsidies" Aug. 13, 1949
"Mail Once a Day" April 23, 1950
"Identifying Subsidies" July 20, 1950
"Foregone Conclusion" Nov. 8, 1950
"Mail Pay" Dec. 14, 1950
"Give-Away Program" Feb. 21, 1951
"Let the Public Know" July 8,1951
':Air Mail Pay and Subsidies" July 14, 1951
"Air Mail Subsidy" Sept. 8, 1951
"Postal Pampering" Oct. 21, 1951
"Subsidies in the Open" Oct. 27, 1951

Marquis W. Child? Column, Bell Syndicate
"Government Favors�Airline and Shipping Com

panies" June 13, 1951
"Administrativeitis�Failure of Government Regula
tion" June 14, 1951

i;Airlines and CAB" June 29, 1951
"Grab-bag Congress" Oct. 18, 1951

Washington Merry-Go-Round, by Drew Pearson, Column, Bell Syndicate
"Airlines Lobby" "Hidden Postal Grant" June 4, 1950
"Pan Am Escapes Subsidy Survey" Oct. 29, 1950
"Free Airplane Rides" Oct. 16, 1951

Washington Daily News Editorials and Articles

�$125,000,000 a Year�For What?" July 19, 1950
"Airlines Fight Subsidy Label" Sept. 21, 1950
"Hill looks at Airline Subsidies" by James Daniel Oct. 3, 1950
"Let Subsidies Be Seen" Dec. 13, 1950
"House Passess Bill Unanimously�Congress May
Finally Label Airline Subsidies This Year" Dec. 12, 1950

"Clip Wasteful Wings" Feb. 2, 1951
"Give-Away Program" Feb. 21, 1951
"Visible Subsidies" July 11, 1951
"Sked vs. Non-Sked" by Kermit McFarland Sept. 5,1951
"Non $keds vs. Skeds" Sept. 10, 1951
"Air MaQ and Subsidies" Sept. 12, 1951
"Know What We Pay" Sept. 26, 1951
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New York Times Editorials and Articles

'�Air Mail and Subsidies" Aug. 3, 1949
"Airline Mail Pay" April 10, 1950
"Postal Economies" May 4, 1950
"Air Mail payments" July 29, 1950
"Air Mail and Subsidy" Nov. 19, 1950

Boston Herald Editorials and Articles

"Half-Done Job" Sept. 22, 1950
"Light on Subsidies" Dec. 1, 1950
"Out in the Open" Sept. 12, 1951
"Kennedy on Subsidies" Sept. 14, 1951

New York Post

"19th Century Mail" by Sylvia Porter July 12, 1950

New York World Telegram
"Air Mail Pay-Subsidy Held Not Yet Settled" July 13, 1951

Chicago Daily Tribune

"Air Line Regulation" Aug. 1, 1951

Philadelphia Inquirer
"Post Office Reform Goes into Reverse" by Ivan H.
Peterman May 11, 1950

U. S. News and World Report
"There is an Excessive Number of Subsidies" inter
view with Senator Paul Douglas (D., 111.) Oct. 19, 1951

Baltimore Sun

"The Passenger in the Baggage Compartment" Sept. 16, 1951
"An Unsatisfactory Airline Subsidy Bill" Oct. 14, 1951

Committee Reporter (Citizens Committee for the Hoover Report)
"Washington Watchdog" Nov. 1949

New Republic
"Congress Refuels the Airlines" Oct. 1, 1951
"Who Owns the Sky" June 11, 1951

Railway Progress
"Time to Wipe Out Subsidies" by Robert M.

Drysdale, Jr. Aug. 1951
Lewiston (Me.) Sun

"Legalized Monopoly" July 10, 1951
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Morning World Herald (Omaha, Neb.)
"Subsidies and Airlines" July 11, 1951

Easton (Pa.) Express
"Hoover Plan Backed" Oct. 20, 1950

Fort Worth (Texas) Morning Star

"Air Mail Payments" Aug. 2, 1950
"Mad Subsidy Change" July 24, 1950

San Francisco (Calif.) Chronicle
"Clearing Up A Subsidy Confusion" Feb. 2, 1950
"Subsidy"

"

Aug. 3, 1950

McKinney (Tex.) Courier-Gazette
"Perennial Postal Deficit Needs Careful Analysis" June 23, 1950

Barron's National Business and Finance Weekly
"Mail-Subsidy Divorce Closing in on Airlines-
Powerful Voices Raised for it; Retroactivity May
Turn on Industry" Feb. 20, 1950

Birmingham Post

"Selfish Foes Stall Hoover Reform Bills" April 19, 1950

Port Arthur(Texas) News

"Donaldson Seems to Be Getting Somewhere in
Putting Post Office Department on Business Basis" March 26, 1950

Houston (Tex.) Chronicle
"Postal Service Cut" April 20, 1950

New Yorker Magazine
Remark by Howard Brubaker May 6, 1950

Standard Times (New Bedford Mass.)
"Needed Change" Oct. 4, 1951

Aviation Week

"Mail Payments�Post Office Loss on Domestic Air
Mail Drops Slightly, but Foreign Loss Goes Up." April 2, 1951

"Mail Pay�An Air Freight View" May 7, 1951
"They Didn't Wait for Subsidy" Oct. 29, 1951

Pathfinder Magazine
"U. S. Airlines: CAB Is Under Fire" July 25, 1951
"The Amendment�Weakened Bill" Sep. 19, 1951



ANTITRUST ASPECTS OF EXCLUSIVE DEALING
ARRANGEMENTS

Baddia J. Rashid*

Introduction

HPHE use of tying clauses and requirements contracts as commercial
devices has opened up a new and interesting horizon of antitrust

enforcement. Such exclusive dealing arrangements fall within the ap
plicable scope of both the Sherman Act and the Clayton Act.** Under
a tying clause, the purchaser is leased or sold certain goods or devices
on the condition that he will use with them only particular goods se

cured from the lessor or vendor. Under a requirements contract, on

the other hand, the purchaser agrees to buy all of his requirements
of a particular commodity or commodities from the vendor.
Mr. Justice Frankfurter has said that "tying agreements serve hardly

any purpose beyond the suppression of competition."1 In requiring
a purchaser or lessee to enter into a tying agreement, the vendor or

lessor makes use of an economic advantage with respect to one com

modity or device to force his customers to purchase their requirements
of a completely different article from him, even though the customers

might well prefer to deal with another seller. The justification that is
almost always advanced in defense of the tying clause is the protection
of the good will of the manufacturer of the tying commodity or device.
Such a defense could only be raised with respect to leased or sold

machines, because the use of an imperfect substitute might result in
less efficient operation of the machine, thus, impairing the reputation
of the manufacturer. However, that defense is not applicable legally
in the usual situation since the vendor or lessor has adequate protection
in specifying the type and quality of the product to be used in con

junction with the tying device. As Mr. Justice Frankfurter pointed out:2

* A.B. (1942) St. Louis University; LL.B. (1947) Georgetown University; LL.M. (19S0)
Georgetown University; member of the Bar of the District of Columbia; currently Trial

Attorney, Antitrust Division, United States Department of Justice; author of The Full
Faith and Credit Clause: Collateral Attack of Jurisdictional Issues, 36 Georgetown L. J.
1S4 (1948).
The opinions expressed are personal and do not purport to reflect* the official view of

the Department of Justice.
** The pertinent portions of the Sherman and Clayton Acts, discussed throughout this

article, are set out in an Appendix immediately following the text.
1 Standard Oil Co. v. United States, 337 U. S. 293, 30S-306 (1949).
2 Id. at 306.
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If the manufacturer's brand of the tied product is in fact superior to that of
competitors, the buyer will presumably choose it anyway. The only situation,
indeed, in which the protection of good will may necessitate the use of tying
clauses is where specifications for a substitute would be so detailed that they
could not practicably be supplied. In the usual case only the prospect of re

ducing competition would persuade a seller to adopt such a contract and only
his control of the supply of the tying device, whether conferred by patent
monopoly or otherwise obtained, could induce a buyer to enter one.

On the other hand, there are certain economic advantages to pur
chasers and vendors alike in the use of requirements contracts. Such
contracts might well assure adequate supply to the buyer, or afford him
some protection against price fluctuations. By the use of such an

exclusive supply arrangement, the buyer is enabled to plan for the
future on the basis of known costs, and can avoid the expense and
risk of storage incident to a commodity which has a fluctuating demand
in the market. As an advantage to the vendor, requirements contracts

make it possible for him to reduce selling expenses in a substantial de

gree, to guard against price rises or declines, and to predict with some

degree of accuracy the future market.3 Due to these economic ad

vantages it would seem that such contracts afford a weaker basis for
the inference that competition might be lessened than tying clauses,
particularly where the latter combines market control of the tying
device.
On the basis of this economic distinction, it has been suggested that

varying standards of legality should be applied to each type of arrange
ment to determine whether its effect is proscribed by the antitrust laws.4
Courts have not expressly acknowledged that there is any differentiation
in the criteria of legality to be applied to these agreements.5 In the

3 For a fuller discussion of the commercial aspects of tying clauses and requirements
contracts, see Havighurst and Berman, Requirement and Output Contracts, 27 111. L. Rev.
1 (1932) ; Stockhausen, The Commercial and Anti-Trust Aspects of Term Requirements
Contracts, 23 N. Y. U. L. Q. Rev. 412 (1948).

4 Note, Section 3 of the Clayton Act�Coexisting Standards of Legality? 49 Col. L. Rev.
241 (1949). Cf. Note, Tying Restrictions�Changing Standards of Legality, 48 Col. L.
Rev. 733 (1948).

5 It is interesting to note that in Carter Carburetor Corp. v. Federal Trade Comm., 112
F. 2d 722, 733 (8th Cir. 1940), dealing with requirements contracts, the court cites United
Shoe Machinery Co. v. United States, 258 U. S. 451 (1922), which involved a tying agree
ment, on the substantive law. Likewise, the court in Signode Steel Strapping Co. v. Fed
eral Trade Comm., 132 F. 2d 48 (4th Cir. 1942), which dealt with a tying clause, cited
on the substantive point, Standard Fashion Co. v. Magrane-Eouston Co., 258 U. S. 346

(1922), a requirements contracts case.
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past, a combination of the quantitative standard (which looks only
to the amount of business removed from the competitive system as a

whole) and the comparative standard (which tests the substantiality
of business foreclosure in terms of its relation to the total competitive
picture in the same field of supply) have been used by the courts under
the Sherman Act as well as the Clayton Act.
To require different standards of legality for each would necessitate

various tests of the economic usefulness or restrictive effect of the
contracts in the industry. For example, evidence might be relevant
as to whether competition had flourished despite the use of contracts.

It might also be important to determine the status of the defendant
in the industry, either as an established competitor or as a newcomer.

The length of the term of the contract would also have to be compared
with the requirements of the field of commerce in which it was used.

However, the language of Section 3 of the Clayton Act and Section 1

of the Sherman Act apply without distinction equally to the prohibition
of tying agreements and requirements contracts. These statutes con

template "standards of proof capable of administration by the courts,"
and an "appraisal of economic data" which might be impracticable
"for judges unequipped for it either by experience or by the availability
of skilled assistance."6
Courts, in the past, have always determined that criteria of economic

or commercial utility and restrictive effect on competition are irrelevant
as a basis for applying different tests of legality to tying clauses and

requirements contracts. The same tests of "unreasonable restraint"
and "substantial lessening of competition" are applied equally to both,
since in their very nature both destroy the opportunity of competitors
to secure the patronage of purchaser outlets.

Analysis Under the Sherman Act

Applicable Scope of the Act

The common law early recognized that artificial restrictions which
interfered with the right of a man to pursue his lawful business calling
were illegal.7 In dealing with restrictive covenants, the common law

6 See note 1, supra, at 310.
7 Mitchel v. Reynolds, 1 P. Wms. 181, 23 Eng. Rep. 347 (Ch. 1711) ; The Case of the

Tailors of Ipswich, 11 Coke 53a, 77 Eng. Rep. 1218 (K. B. 1614) ; Darcy v. AUein, 11
Coke 84b, 77 Eng. Rep. 1260 (K. B. 1602) ; Colgate v. Bacheler, Cro. Eliz. 872, 78 Eng.
Rep. 1097 (K. B. 1601).



244 The Georgetown Law Journal [Vol. 40: p. 241

distinguished between general and partial restraints of trade and held
that contracts not to compete which were ancillary to the sale of a

business or some lawful contract were valid.8 The real objections to

contracts not to compete were: 1) that they divest the covenantor of
his means of earning a livelihood and supporting himself and family,
and 2) that they deprive the community of the benefit of bis services,
and of the benefit which his competition might offer. In order that a

contract not to compete may be sustained as a reasonable restraint, it
must be ancillary to the main purpose of a lawful contract and necessary
to protect the covenantee in the enjoyment of the legitimate fruits of
the contracts, or to protect him from the dangers of an unjust use of
those fruits by another party.
The Sherman Act since its inception has recognized common law

cases dealing with restraints of trade. The preservation of equality
of business opportunity which is the basis for the common law develop
ment also influenced the sponsors of the Sherman Act in moving for
its passage. Congress, in its debates on this Act, made particular refer
ence to restraints of trade which handicapped free access to the market.
The sponsor of the bill, Senator Sherman, said:8

It is the right of every man to work, labor, and produce in any lawful vocation
and to transport his production on equal terms and conditions and under like
circumstances. This is industrial liberty and lies at the foundation of the
equality of all rights and privileges.

Thus it was the purpose of the Sherman Act to preserve the gains ac

quired at common law and to extend the Act equally to practices which
deny the freedom of opportunity to compete in a free and open market
and to secure the benefits of a system of free competition.
Though a somewhat unrealistic approach was taken by Judge Taft

in attempting to codify restraints of trade,10 a greater regard for realism

8 See Mar-Hof Co. v. Rosenbacker, 176 N. C. 330, 97 S. E. 169 (1918) ; Mitchel v.
Reynolds, supra, note 7.

9 21 Cong. Rec. 2457 (1890).
10 See United States v. Addyston Pipe & Steel Co., 85 Fed. 271, 281 (6th Cir. 1898).

Judge Taft said that, "... covenants in partial restraint of trade are generally upheld as

valid when they are agreements (1) by the seller of property or business not to compete
with the buyer in such a way as to derogate from the value of the property or business
sold; (2) by a retiring partner not to compete with the firm; (3) by a partner pending
the partnership not to do anything to interfere, by competition or otherwise, with the
business of the firm; (4) by the buyer of property not to use the same in competition
with the business retained by the seller, and (5) by an assistant, servant, or agent not
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was achieved by the Supreme Court in its development of the Rule of
Reason.11 The origin and application of the Rule of Reason is fully
developed in Apex Hosiery Co. v. Leader,12 where it was pointed out that
the restraint of trade contemplated under the Sherman Act "took its

origin from the common law, and that the Sherman Act was adapted
to the prevention, in modern conditions, of conduct or dealing effecting
the wrong at which the common law doctrine was aimed."13
In referring to the early Standard Oil case, the Court declared:14

That "the statute was drawn in the light of the existing practical conception
of the law of restraint of trade" and drew the conclusion that the restraints
which were condemned by the statute are those which, following the common

law analogy, "are unreasonable or undue." This view was followed and more

explicitly stated in United States v. American Tobacco Co., 221 U. S. 106, 179,
where it was said: ". . .it was held in the Standard Oil case that as the words
'restraint of trade' at common law and in the law of this country at the time
of the adoption of the Antitrust Act only embraced acts or contracts or agree
ments or combinations which operated to the prejudice of the public interests
by unduly restricting competition or unduly obstructing the due course of trade
or which, either because of their inherent nature or effect or because of the
evident purpose of the acts, etc., injuriously restrained trade, that the words
as used in the statute were designed to have and did have but little significance."
In thus grounding the "rule of reason" upon the analogy of the common law
doctrines applicable to illegal restraints of trade the Court gave a content and
meaning to the statute in harmony with its history and plainly indicated by its

legislative purpose.

Thus, modern cases dealing with the Sherman Act, in applying the
Rule of Reason, have been guided largely by the effect on the public
and the industry of the business conducted. The reasonableness of
the restraint is determined by its power to suppress competition and
to keep others from entering the business, to monopolize, to prejudice or

injuriously affect the business, or to override market conditions. The

to compete with his master or employer after the expiration of his time and service.
Before such agreements are upheld, however, the court must find that the restraints

attempted thereby are reasonably necessary (1, 2 and 3) to the enjoyment by the buyer
of the property, good will, or interest in the partnership bought; or (4) to the legitimate
ends of the existing partnership; or (5) to the prevention of possible injury to the busi
ness of the seller from use by the buyer of the thing sold; or (6) to protection from the

danger of loss to the employer's business caused by the unjust use on the part of the

employe1 of the confidential knowledge acquired in such business."
11 Standard Oil Co. v. United States, 221 U. S. 1 (1911).
12 310 U. S. 469 (1940).
13 Id. at 499.
14 Id. at 499-501.
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most recognized adaptation of the Rule of Reason is found in Chicago
Board oj Trade v. United States where the Court said:15

To determine that question the court must ordinarily consider the facts peculiar
to the business to which the restraint is applied; its condition before and after
the restraint was imposed; the nature of the restraint and its effect, actual or

probable. The history of the restraint, the evil believed to exist, the reason

for adopting the particular remedy, the purpose or end sought to be attained,
are all relevant facts. This is not because a good intention will save an otherwise

objectionable regulation or the reverse; but because knowledge of intent may

help the court to interpret facts and to predict consequences.

The Sherman Act, in its very essence, lacks specification of the con

duct which it outlaws and its prohibitions are cast in general terms.
This is the genius of the Act. Such generality provides adaptability to

modern business conditions. Its principal purpose was well summarized

by Mr. Justice McReynolds in Paramount Famous Corp. v. United
States:16

"The purpose of the Sherman Act is to prohibit monopolies, contracts and
combinations which probably would unduly interfere with the free exercise of
their rights by those engaged, or who wish to engage, in trade and commerce�

in a word to preserve the right of freedom to trade. ." "The fundamental

purpose of the Sherman Act was to secure equality of opportunity. . .

"

The Rule of Reason, as its designation conveys, represents a working
principle of law to be used as a standard for judging business conduct.
The economic and social effects created by restrictive contracts should
be examined by this standard.

Significant Decisions Under the Act

It is important to examine the pertinent decisions to ascertain the

length to which the courts have gone in decrying such exclusive agree
ments and the legal rationale employed therein. In the use of tying
clauses and requirements contracts, the seller is endeavoring to impose
onerous and arbitrary conditions on the purchaser, and the acceptance
of such conditions is precedent to the receiving of merchandise from
the seller. In each instance, the covenantor attempts to expand his

legal authority, and to "fasten on" additional terms and conditions for
the privilege of continuing in business.

" 246 U. S. 231, 238 (1918).
282 U. S. 30, 42 (1930). Mr. Justice McReynolds was quoting from United States v.

Colgate Co., 250 U. S. 300, 307 (1919) and Ramsay Co. v. Bill Posters Ass'n, 260 U. S.

501, 512 (1922).
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In United States v. General Motors Corp.,17 General Motors Corpora
tion and its finance company, General Motors Acceptance Corporation,
were indicted for requiring dealers purchasing General Motors cars to

buy exclusively and at the same time use the finance services for both
new and Used automobiles. The record indicated that the appellants held
a dominant position in the automotive industry, GMC being the largest
manufacturer in the country and GMAC being the largest sales finance

company in the world, and that 375 other finance agencies competed with
the GMAC. The court held this arrangement illegal under Section 1 of

the Sherman Act, saying:18
. . . GMC and the other conspirators made use of their monopoly over the

supply of General Motors cars and their power over the economic fate of
General Motors dealers, to force GMAC on dealer-purchasers and retail

purchasers of General Motors cars, in effect tying the GMAC finance conditions
and restrictions to the wholesale purchase and retail sale of General Motors cars.

The indictment actually charged restraints in General Motors cars, but
it was noted that the restraint operated on the 15,000 dealers who had
the right under the terms of their contract to conduct their business
as independents. As a result, competitors were excluded from the op
portunity of securing business from sources dominated by General
Motors. The court declared that "the finance condition in this case

bears no reasonable relation to manufacturer's good will and that good
will can be protected in many ways without coercion of the dealers."19
And in connection with the request for a rehearing, it was said :20

Our position on the single trader issue does not destroy the principle that a

trader has the right to select his own customers . . Because GMC is not
bound to sell General Motors cars, it does not follow that in the case of sales
actually made, it may impose the restriction in question upon its purchasers
and sub-purchasers. The restriction bears no reasonable relation to manufacturer's
good will in automobiles, limits unduly the liberty of General Motors dealers
to engage in business, prevents the free negotiation of retail sales, and enables
the car manufacturer to increase the sales of another article without any ap
parent advantage to the public.

A similar tying agreement was condemned in the companion cases

17 121 F. 2d 376 (7th Cir. 1941), certiorari denied, 314 U. S. 618 (1941).
18 Id. at 402.
19 Id. at 403. The court distinguished the Pick Mfg. Co. case, infra, on the ground

that General Motors would receive blame for defective parts of a mechanism but not for
fraud practiced by an independent finance company.

20 Id. at 411-412.
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of Paramount Famous Corp. v. United States21 and United States v.

First National Pictures, Inc.22 In both cases the record disclosed that
the appellants consisted of ten corporations (a producer and its dis

tributors) controlling 60 per cent of the film business in the country,
which was distributed to 25,000 theater owners. The Paramount Famous
case involved a contract for the sale of motion pictures conditioned by
a provision that the parties thereto would submit any controversy that

may arise to a board of arbitration. The Court declared that the require
ment conditioning the sale of motion pictures on a provision that the

purchaser subject himself to additional obligations was an unreasonable
restraint of trade that contravened the purposes of the Sherman Act.
The First National case involved a contract for the sale of motion pictures
conditioned by a requirement that the purchaser must use the local credit
committee of the Film Board of Trade. The Court likewise held the
restriction to be an undue restraint on the purchasers' rights, saying:23

The obvious purpose of the arrangement is to restrict the liberty of those
who have representatives on the film boards and secure their concerted action
for the purpose of coercing certain purchasers of theaters by excluding them
from the opportunity to deal in a free and untrammeled market.

Pointing out that the primary consideration was the interest of the

public, the Court in both cases stated that it was unnecessary to show that
the arrangements suppressed all competition between the parties.
In other older cases, the courts have considered the legality of restric

tive covenants. A scheme of exclusive dealing contracts was outlawed
in United States v. Reading Co.,2i where a combination of railroad and
coal mine operators required its lessees to haul coal produced over roads
which it named or designated. In this manner, railroads had confined
services to their own coal mines and refused to haul coal from indepen
dent mines if the latter patronized competing railroads. The Reading
Company was in a position of dominating control "not only over two

great competing interstate railroad carriers but also over two great
competing coal companies, engaged extensively in mining and selling
anthracite coal, which must be transported to interstate markets over

the controlled interstate lines of railway."25 The Court concluded:26

21 282 U. S. 30 (1930).
22 282 U. S. 44 (1930).
23 Id. at 54.
24 253 U. S. 26 (1920).
25 Id. at 57.
2� Ibid.
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That such a power, so obtained, regardless of the use made of it, constitutes a

menace to and an undue restraint upon interstate commerce within the meaning
of the Anti-trust Act, has been frequently held by this Court.

The use of such a covenant in tying the lease of coal mines to the ship
ment of coal was considered part of the scheme to control the exploitation
of a natural resource, and hence illegal under the Sherman Act. The
restraint was aggravated by the fact that the Reading Company owned
mines producing 75 per cent of the anthracite coal in Pennsylvania.
In the case of United States v. Paramount Pictures21 the courts ex

amined the block-booking practices of Paramount and other motion

picture producers in the light of Sections 1 and 2 of the Sherman Act.
Under these practices, motion picture distributors were forced to accept
numerous films not necessarily of their own selection in order to obtain
films of their choice. The court held that it was improper to condition
the licensing of one film upon the acceptance of another, saying:28

The plaintiff argues that the Sherman Act forbids block-booking in toto. This
is said to be because it is illegal to condition the licensing of one film upon
the acceptance of another, and it therefore can make no difference whether the
group of films involved in a license be two or forty. In our opinion this con

tention is sound, and any form of block-booking is illegal by which an exhibitor,
in order to obtain a license for one or more films, must accept a license for
one or more other films.

In reaching this decision, the court reasoned:29

Block-booking, when the license of any film is conditioned upon taking of
other films, is a system which prevents competitors from bidding for single
pictures on their individual merits and adds to the monopoly of a single copy
righted picture that of another copyrighted picture which must be taken and
exhibited in order to secure the first.

The practice of block-booking can be compared to the owner of a

patent conditioning its use upon the purchase or use of patented or un

patented materials. The court made it clear that films could be sold
in blocks or in groups only where there is no requirement for the pur
chase of more than one film.30
Tying clause arrangements have not been the only schemes of ex-

27 66 F. Supp. 323 (S. D. N. Y. 1946).
�.Id. at 348.
29 Id. at 349.
30 These conclusions of the lower court were approved by the Supreme Court. 334 U. S.

131 (1948).
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elusive dealing practices which have fallen within the prohibitions of
the Sherman Act. Requirements contracts, or ''full-line forcing", have
also been held unreasonable under circumstances which necessarily
exclude competition. In Vitagraph, Inc. v. Perelman,31 an independent
theater owner secured an injunction against certain clauses in contracts
made with defendant motion picture distributors for the supply of films
in violation of the Sherman and Clayton Acts. Under the terms of the
contract, the plaintiff had agreed not to exhibit any other motion pictures
of feature length, which in effect required him to secure all feature

length pictures from defendants. The group of producers which the
defendants represented furnished considerably more than half of all
the motion pictures exhibited in the United States, and hence the court

concluded :32

The independent theaters are required by necessity to purchase motion pictures
from the defendants. They would be unable to remain in business without offer
ing such exhibitions, and the defendants and their connections derive a large
share of their income from these theaters.

In affirming the decree of the lower court, the Court of Appeals referred
to the effect of the restrictive clauses, saying:33

If they do exhibit features of one of the defendants they must agree not to

display at the same time a feature of another producer. This naturally prevents
exhibitors from purchasing films from producers who are in competition with
the defendants and destroys the opportunity of those independent producers
to produce and sell more films. The necessary and inevitable tendency of the
conspiracy or combination is to produce a material and unreasonable restraint
on interstate commerce.

The court in United States v. Pullman Co.3i held unlawful under
Sections 1 and 2 of the Sherman Act a standard provision in contracts

providing that Pullman shall have exclusive right to furnish all the sleep
ing cars to the railroads. Although several other manufacturers were

available to furnish sleeping cars, the Pullman Company since 1900,
except for railroads which have performed their own sleeping-car service.
was the only person or company in the country engaged in the business
of furnishing such service to the railroads of the United States. Bearing

31 95 F. 2d 142 (3d Cir. 1938) certiorari denied, 305 U. S. 610 (1938).
32 Id. at 144.
33 Id. at 147.
34 50 F. Supp. 123 (E. D. Pa. 1943) .
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this monopoly position in mind, the court analyzed the exclusive ar

rangement thus:35

No doubt the sole laundry in a town may agree to devote all of its facilities
to the service of the local hotel for a year, and the hotel proprietor agree to
deal exclusively with that laundry for the contract period. A monopolization
and a restraint to trade are involved. In the ordinary case, they are too slight
to invoke legal consequences. But when the one rendering the service makes
an exclusive service contract with the many others in the whole nation who have
need of such services, the question is certainly different and the answer may
conceivably be so too. Admittedly the difference is one of degree but we all
understand by now that it is none the worse for that. But no conclusion need
be drawn until we look at all the figures in the picture.

Considering the economic picture as a whole, the court concluded that
"a concern which is able to impose such conditions has a monopolistic
control of its market and that whatever concession its customers obtain
becomes a matter of grace from the monopolist and not from the pressure
of free competition."36
A system of exclusive dealing contracts requiring Eastmas Kodak

dealers to handle only Eastman products was held to be in violation of
the Sherman Act in United States v. Eastman Kodak Ca.37 especially
when associated with the monopoly position of the defendant. The rec

ord disclosed that Eastman controlled approximately between 75 per
cent and 80 per cent of the country's entire trade in photographic equip
ment and materials. The court reasoned :38

Defendants argue generally that manufacturers have the legal right to en

courage dealers by extra profits or by other fair inducements to handle their
goods exclusively, that such an arrangement is to the interests of both, and that
the Eastman Kodak Company was the first to induce stationers, druggists, and
others to handle photographic goods as a side line. All this and more, it may
be conceded, separated from other acts, might furnish no ground for holding
that there was an illegal monopoly; but the arbitrary enforcement of the re

strictive conditions by the establishment of a system of espionage, and the
keeping of records of violations of such conditions, with a view of penalizing
such dealers, are evidences of an intention to promote a monopoly.

85 Id. at 128.
88 Id. at 132. It should be noted that the judgment of the lower court was affirmed by

an equally divided Supreme Court in a per curiam opinion. 330 U. S. 806 (1947).
87 226 Fed. 62 (W. D. N. Y. 1915), appeal dismissed on motion of counsel, 255 U S 578

(1921).
38 Id. at 77-78.
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In an earlier case, United States v. Great Lakes Towing Co.,39 a series
of contracts used to secure control of the towing service in and out of
14 of the principal harbors were declared contrary to the purpose of
Sections 1 and 2 of the Sherman Act. The Towing Company secured this

practical monopoly of harbor towing through mergers, covenants not

to compete, and exclusive dealing contracts with vessel owners requiring
the latter to use exclusively, for an entire season, the defendant's towing
service. At the time the suit was filed, defendant controlled 95 per cent
of the towing service at the 14 harbors. In holding these competitive
practices by a monopolistic combination abnormal and unlawful when

they make competition impossible, the court stated:40

It needs no discussion to demonstrate that complete unification of the towing
and wrecking facilities at 14 principal ports, accompanied by restraints with

respect to competition imposed upon the sellers of towing properties in excess

of the legitimate protection necessary to the preservation of the business pur
chased, . . . and a system of exclusive contracts with customers . . . are abnormal
methods of doing business and eliminating competition, and that a restraint

of natural competition by such means is undue restraint.

Fashion Guild v. Trade Comm.41 involved the validity of requirements
contracts under the Sherman, Clayton and FTC Acts. The Guild was

composed of 176 garment manufacturers, who occupied a commanding
position in their line of business. The Guild sold 38 per cent of the
women's dresses wholesaling at $6.75 and 60 per cent of those at $10.75.
Under the arrangement, the Guild members refused to sell women's
dresses to stores handling pirated designs. The Court rejected the

argument that the Guild's use of requirements contracts was a "reason
able and necessary" measure of protection against "the devastating
evils growing from the pirating of original designs"; and among the

many respects in which the plan was contrary to the Sherman Act, the
Court found that:42

... it narrows the outlets to which garment and textile manufacturers can

sell and the sources from which retailers can buy . . . subjects all retailers and
manufacturers who decline to comply with the Guild's program to an organized
boycott . . . takes away the freedom of action of members by requiring each
to reveal to the Guild the intimate details of their individual affairs . . . and

39 208 Fed. 733 (N. D. Ohio 1913), appeal dismissed on motion of the Solicitor General,
245 U. S. 675 (1917).

40 Id. at 744-745.
41 312 U. S. 457 (1941) .

42 Id. at 465.
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has both as its necessary tendency and as its purpose and effect the direct

suppression of competition from the sale of unregistered textiles and copied
designs. . . .

Referring to the economic power of the Guild, the Court stated that
"The power of the combination is great; competition and the demand of
the consuming public make it necessary for most retail dealers to stock
some of the products of these manufacturers."43 Therefore, it was

observed:44
The purpose and object of this combination, its potential power, its tendency
to monopoly, the coercion it could and did practice upon a rival method of

competition, all brought it within the policy of the prohibition declared by the
Sherman and Clayton Act.

Theory of Illegality Under the Act

Under the Sherman Act it is clear that it is not the amount of com
merce involved, but the character of the restraint, which is important
in determining whether or not the Act has been violated. This doctrine
has been re-echoed in many cases45 and has also received judicial
recognition in United States v. Socony-Vacuum Oil Co.,ie where the
court stated :

And the amount of interstate or foreign trade involved is not material . . .,

since Section 1 of the Act brands as illegal the character of the restraint not the
amount of commerce affected.

Under the early Standard Oil decision in 1911, only those restraints
which are "undue or unreasonable" run contrary to the prohibitions of
the statute. The widespread use of exclusive dealing contracts completely
destroys the opportunity of other sellers of comparable products to

compete for the patronage of the retail outlets fenced-in by such con

tracts. In addition, they deprive those outlets of the privilege and

right to buy and derive the benefits that flow from buying in a free and

competitive market. They completely suppress competition, therefore,
to the detriment of both the competing suppliers and the captive outlets.
The only question to be determined is whether a series of such contracts,
whether they be tying agreements or requirements contracts, "un

reasonably" restrains trade.

43 Id. at 462.
44 Id. at 467-468.
45 See United States v. Yellow Cab Co., 332 U. S. 218, 226 (1947) ; Indiana Farmer's

Guide Pub. Co. v. Prairie Farmer Pub. Co., 293 U. S. 268, 279 (1934) ; William Goldman

Theatres, Inc. v. Loew's, Inc., ISO F. 2d 738, 744 (3d Cir. 194S).
46 310 U. S. ISO, 225 (1940). Quotation taken from the footnote of the Court.
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The Fashion Guild case held that it was unlawful to exclude from the
market any of those who supply it, and reiterated that it was no excuse

that the exclusion of suppliers would result in benefits to consumers and

producers alike. The primary purpose of the Sherman Act was to

prohibit all contracts or agreements which would unduly interfere with
the rights of others to engage in trade. And freedom to trade assuredly
includes unrestricted access to an available market. Hence, it may be
said that agreements which foreclose a substantial segment of the market
from competing suppliers, and which deny the foreclosed outlets the

opportunity to trade with those competing suppliers, directly interfere
with the right of freedom of trade�and, therefore, are unreasonable as

being in derogation of the concepts of free competition and an open
market.
The use of a large number of exclusive agreements constitutes a re

straint similar in nature to organized boycotts which have been declared
"unreasonable" under the Act without the showing of injury.47 By
precluding retail or wholesale outlets from extending patronage to com

peting suppliers, the offending supplier in effect accomplishes a com

pulsory boycott. The character of the boycott becomes more apparent
as the number of the restrictive agreements increases by virtue of the
economic power of the concern exacting such contracts.

Nearly all of the cases testing the legality of tying clauses and require
ments contracts have been aimed at sellers occupying a dominant
national position in their field.48 The power to compel buyers to enter
these restrictive agreements is generally dependent on the market
dominance of the seller in the particular commodity involved. Certainly
domination of the national market presents the strongest case. And
one of the most flagrant examples of such domination is the patent tying
agreement under which the supplier has an absolute monopoly over a

particular commodity or device. Although the vendor or lessor may not
be dominant in the national industry, he may, nevertheless, have
sufficient power to impose the type of agreement he desires. For ex-

47 Fashion Guild case, note 41, supra; Eastern States Lumber Ass'n v. United States,
234 U. S. 600 (1914).

48 Cf. Paramount Famous case (tying clause), note 21, supra, 60% control; Reading
case (tying clause), note 24, supra, 75% control; Vitagraph case (requirements contracts),
note 31, supra, 50% control; Pullman case (requirements contracts), note 34, supra,
100% control; Eastman Kodak case (requirements contracts), note 37, supra, 75% to

80% control; Great Lakes Towing case (requirements contracts), note 39, supra, 95%
control; and others.
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ample, if a seller occupies an important market position in a particular
geographical area, and it was impracticable for his customers to pur
chase the goods elsewhere, he would certainly have the economic power
to enforce such contracts.

Control over a large segment of the market, or possession of a patent
monopoly, necessarily gives similar economic power. The difference
in the source of the power, be it patent power, buying power, economic

power, or otherwise, is not material; for it is the existence of the power,
and not the manner in which it is gained, that is the crucial factor.
Only a supplier possessing such power is able to enforce exclusive con

tracts, and thereby foreclose the market to competing manufacturers
or sellers. The courts have always recognized this factor as important
in determining the "reasonableness" of the restraint. In Apex Hosiery
Co. v. Leader49 the Court emphasized that the only kind of restraint
prohibited by the Act is that which involves some form of market con
trol�a control that enables the party to suppress competition by any

predatory device.
This economic factor was considered in every case involving tying

clauses or requirements contracts under the Act. In the General Motors

case, the court said:60
It is only because the appellants control the marketing of General Motors cars

that they are able to condition the sale of dealers' cars, restrict the liberty
of the traders dealing in General Motors cars and create a non-competitive
market for GMAC.

Speaking of the dominating position of the defendant in the Pullman

case, the Court stated:51

They have full control, they have the power to exclude, they have exercised
the power and they have by all this violated the provisions of the Sherman Act.

And in the Great Lakes Towing case, the court stated:52

Even competitive practices, of a nature which as between business rivals stand
ing practically on equal terms may be normal and lawful, yet when employed
by a powerful monopolistic combination with the ability to crush, and for the
purpose of crushing, a weak rival, may become abnormal and unlawful.

The Court again commented upon economic power in the Fashion Guild
case when it said:53

49 310 U. S. 469 (1940).
50 See note 17, supra, at 403.
51 See note 34, supra, at 136.
82 See note 39, supra, at 744.
53 See note 41, supra, at 466-467.
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. . . the combination exercised sufficient control and power in the women's gar
ments and textile business "to exclude from the industry those manufacturers

and distributors who do not conform to the rules and regulations of said re

spondents, and thus tend to create in themselves a monopoly in the said in

dustries."

As the Court pointed out in United States v. Steel Co.,5i restraints may
be held unreasonable without reference to the quantum of commerce

involved, provided the character of economic power is such that the

market can be foreclosed to a substantial degree. The test outlined by
the Court in that case is one which includes consideration of market

control:55

In determining what constitutes unreasonable restraint, we do not think the

dollar volume is in itself of compelling significance; we look rather to the per

centage of business controlled, the strength of the remaining competition, whether
the action springs from business requirements or purpose to monopolize, the

probable developments of the industry, consumer demands, and other character
istics of the market.

While the size of the corporation and the extent of its business control
do not alone constitute an illegal monopoly or a restraint of trade, they
may properly be considered when increasing market control is accom

plished by methods showing an intention to monopolize and restrain
interstate trade and by an arbitrary use of power resulting from the
use of exclusive dealing contracts by a large business enterprise to

eliminate weaker competition. This is because economic power that

operates to force unreasonable terms and conditions upon independent
traders and to impose control restrictions upon their trading, or which
employs coercive conduct which necessarily burdens interstate trade
in a particular commodity, and unduly limits the liberty of traders to

do business in the interstate markets, undoubtedly violates the terms

of the Sherman Act.

However, the test of "unreasonable restraint" can be met by evidence
which does not require monopoly position or the possession of patents.
Any type of economic power which enables a corporation or a combina
tion to actually foreclose the market to competitors in an appreciable
segment of commerce is sufficient to fall within the condemnation of
the Act. To determine illegality of the exclusive arrangements, one

must consider the number of contracts, the dollar volume of trade in-

54 334 U. S. 495 (1948).
55 Id. at 527.
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volved, the number of outlets foreclosed, and the percentage of the in

dustry enjoyed by the offending supplier, as well as any other circum
stances by which such supplier acquired sufficient economic power to

determine market conditions for that industry. However, such a test

does not require a highly speculative economic inquiry into every
competitive aspect of the industry�such as the economic benefits flow

ing from the practices, the fact that other competitors adhere to the
same arrangements, or the particular commercial requirements of the

industry. The early Standard Oil case,66 which enunciated the test
of "reasonableness," held such arguments to be irrelevant.
It may well be that peculiarities of the product of the complexity of

the device require some form of exclusive dealing arrangement, as

where the mechanism is so delicate that materials to be used with it must
follow rigid specifications.57 But in most cases, this justification of

good will fails since there are other means for the protection of the
manufacturer which do not require the foreclosure of competing suppliers.
In the usual case, it is the control of supply which induces a buyer to
enter into such an arrangement, and not the inability to secure sub
stitutes.

Therefore, if the arrangement actually results in a foreclosure of an

appreciable segment of the market to competitors, it becomes an un

reasonable restraint under the Sherman Act. Once such a foreclosure
is demonstrated, there need be no further analysis of commercial aspects
of the arrangement as applied to the particular industry. For, the object
of the exclusive dealing device is to secure control of consumer goods
and starve out competition. And if successful, it gives or threatens to

give the beneficiary too much control over consumers of its goods or

services through the control of supply, and, therefore, amounts to an

undue restraint.

Analysis Under The Clayton Act

Applicable Scope of the Act

Section 3 of the Clayton Act outlaws generally a sale or contract for
sale of merchandise on the condition that the purchaser thereof shall
not use or deal in the goods or merchandise of a competitor, where the

66 The Sherman Act made competition the law of trade, and in promulgating the "Rule
of Reason" the Court felt that such a test should not be repealed judicially by any
speculative economic criteria.

57 See Pick Mfg. Co. case, infra, where the "Rule of Reason" was applied in a Clayton
Act decision.



258 The Georgetown Law Journal [Vol. 40: p. 241

effect of such sale may be to substantially lessen competition or tend
to create a monopoly in any line of commerce. To remove any doubt
concerning the application of this section, reference is made to the

legislative history of the statute, particularly to the Report of the
Senate Cornmittee on Judiciary58 and also the Report of the Committee
of the House59 dealing with the Clayton Act. The construction of this
section clearly embraces both tying clauses and requirements contracts.
The reported cases dealing with Section 3 of the Act are numerous,

and generally speaking, involve either of those two devices. Both types
of restrictive practices are agreements not to deal in the products of a

competitor. This was firmly settled in International Machines Corp. v.
United States,� where the Court said:81

Little need be said of the contention that the condition of appellant's leases does

58 Sen. Rep. No. 698, 63rd Cong., 2d Sess. 1 (1914): "Broadly stated, the bill, in its
treatment of unlawful restraint and monopolies, seeks to prohibit and make unlawful
certain trade practices which, as a rule, singly and in themselves, are not covered by the
act of July 2, 1890, or other existing antitrust acts, and thus, by making these practices
illegal, to arrest the creation of trusts, conspiracies, and monopolies in their incipiency and
before consummation. Among other of these trade practices which are denounced and
made unlawful may be mentioned . . . exclusive and tying contracts. . . ."

58 H. R. Rep. No. 627, 63rd Cong., 2d Sess. 11-13 (1914): "Let us therefore consider
what this section really accomplishes. It prohibits the exclusive or 'tying' contract made
between the manufacturer and the dealer by purchase or lease, whereby the latter agrees,
as a condition of his contract, not to use or deal in the commodities of the competitor
or rival of the seller or lessor.

*****

"What is the motive and purpose of the manufacturer in making or entering into such
exclusive contract? It is undoubtedly his purpose to drive out competition and to establish
a monopoly in the sale of his commodities in that particular community or locality. His
contract by its express terms completely shuts out competition in the business of the
local dealer with whom he makes it. The dealer bound by this exclusive contract not to

handle the goods, wares, and merchandise of another becomes the ally of the manufacturer
in his effort and purpose to drive out competition in the locality or community in which
such commodities are sold. . . . That the effect of such a system is detrimental to the
consumers and to the general public cannot be questioned for a moment.

*****

"Where the concern making these contracts is already great and powerful, ... the ex

clusive or tying' contract made with local dealers becomes one of the greatest agencies
and instrumentalities of monopoly ever devised by the brain of man. It completely shuts
out competitors, not only from trade in which they are already engaged, but from the

opportunities to build up trade in any community where these great and powerful com

binations are operating under this system and practice."
� 298 U. S. 131 (1936).
�l Id. at 13S.
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not infringe these prohibitions. It is true that the condition is not in so many
words against the use of the cards of a competitor, but is affirmative in form,
that the lessee shall use only appellant's cards in the leased machines. But as

the lessee can make no use of the cards except with the leased machines, and the

specified use of appellant's cards precludes the use of the cards of any competi
tor, the condition operates in the manner forbidden by the statute.

The same rule was enunciated in International Salt Co. v. United States62
and United Shoe Machinery Corp. v. United States.63
Generally speaking, this section of the Act was intended to supplement

the purpose and effect of the Sherman Act. The Clayton Act sought to
reach the agreements embraced within the sphere of the Sherman
Act in their incipiency, and the tests imposed by the Act are different
from those under the Sherman Act.64 The Standard Fashion case, one
of the earliest cases held violative of the Act, settled one question of

interpretation. There the Court stated:65
Section 3 condemns sales or agreements where the effect of such sale or con

tract of sale "may" be to substantially lessen competition or tend to create

monopoly. . . . But we do not think that the purpose in using the word "may"
was to prohibit the mere possibility of the consequences described. It was in
tended to prevent such agreements as would under the circumstances disclosed,
probably lessen competition, or create an actual tendency to monopoly.

The Court added that the fact that the section was not intended to reach

every remote lessening of competition is demonstrated in the require
ment that the lessening of competition must be "substantial."

Significant Decisions Under the Act

One of the first cases in which the courts passed upon the applicability
of Section 3 of the Clayton Act was Radio Corp. v. Lord66 where it
was stated that three elements must concur to constitute a violation:

(1) a contract for the sale of goods; (2) on condition that the purchaser
should not use or deal in the goods of a competitor or competitors of
the seller; and (3) where the effect of such contract was to substantially
lessen competition or tend to create a monopoly. In that case, defendant
entered into a series of agreements granting licenses to manufacture
and sell patented radio receivers, providing that the licensor agreed to

sell to the licensee and the latter agreed to purchase from the licensor

62 332 U. S. 392 (1947).
<� 258 U. S. 451 (1922).
64 Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346 (1922).
�5 Id. at 356.
65 28 F.2d 257 (3d Cir. 1928), certiorari denied, 278 U. S. 648 (1928).
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the number of tubes to be used as parts of the circuits licensed. The
court observed that: "This contract or understanding between the de
fendant and the licensees has actually resulted in the monopoly of the
radio tube business by the defendant to the extent of somewhere be
tween 70 per cent and 95 per cent."67 Holding the arrangement violative
of the Act, the court concluded that the contracts were adopted for the

purpose of extending defendant's patent monopoly into other fields,
saying:68

This enforced introduction of defendant's tubes to the patrons of the licensees
gives the defendant a big advantage over other manufacturers of tubes in the
first instance for these patrons naturally replace old tubes with the same kind
that were in the sets when purchased. This puts other manufacturers of tubes
at a great disadvantage, which they cannot overcome so long as the defendant
is permitted to enforce the provisions of this paragraph.

The purpose of the Clayton Act was clearly stated in the Standard
Fashion case,69 where a contract was entered into with the defendant
who owned a retail dry goods business, apparently creating an agency
for the sale of Standard patterns. The terms of the contract provided
that defendant agreed not to sell or permit to be sold on its premises
during the life of the contract any other make of pattern. When de
fendant began to sell the patterns of a competitor, the plaintiff sued
for an injunction and for damages. The lower court dismissed the bill,
and in affirming this decision the Court of Appeals held the contract

violative of Section 3, reasoning as follows:70

On this record we are constrained to find that this restriction may substantially
lessen competition and may tend to create a monopoly. It already appears that,
out of some 52,000 pattern agencies in this country, the plaintiff or a holding
company controlling it and two other pattern companies control approximately
two-fifths. The restriction of each merchant to one pattern manufacturer must
in hundreds, perhaps in thousands, of small communities amount to giving
such single pattern manufacturer a monopoly of the business in such com

munity. Even in the larger cities, to limit to a single pattern maker the pattern
business of dealers most resorted to by customers whose purchases tend to give
fashions their vogue, may tend to facilitate further combinations; so that the

plaintiff, or some other aggressive concern, instead of controlling two-fifths,
will shortly have almost, if not quite, all the pattern business.

67 Id. at 261.
es Ibid.
68 259 Fed. 793 (1st Cir. 1919).
� Id. at 798.
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We must consider this restriction in the light of the facts peculiar to the business
to which the restraint is applied, to the conditions already achieved under such

restraint, as well as the nature of the restraint and its effect, actual or probable.
Viewing it thus, in the light of the surrounding circumstances, we are constrained
to agree with the District Court that the negative covenant in this contract may
lessen compeition, or may tend to create a monopoly, or both, and is therefore
obnoxious to the Clayton Act.

These conclusions were adopted by the Supreme Court in its review
of the case.71 Because the Supreme Court deemed the finding of the
two lower courts (that the contracts in question did substantially lessen

competition and tend to create monopoly) amply supported by evidence
that defendant controlled two-fifths of the nation's pattern agencies, it
did not pause to indicate where the line between a "remote" and a "sub
stantial" lessening should be drawn.
The effect upon competition of requirements contracts was most

thoroughly rationalized in Carter Carburetor Corp. v. Federal Trade

Comm.,12 where the Court of Appeals upheld a cease and desist order
issued against the defendant for violation of the Clayton Act. Carter,
the largest manufacturer of automobile carburetors in the United States,
entered into renewal contracts with more than 900 service stations for
the sale of its products upon the condition that the purchasers thereof
should not deal in the goods of competitors; and the service stations were
also notified by the manufacturer that if they took any new line of
carburetors without approval, a preferential discount would be dis
continued. As a result, contracts were cancelled and discounts reduced
to 19 service stations who refused to give up a competing line. The
Court observed that out of 7,000 service stations in the country, 6,900
of such stations handled Carter products; and in 1937 about 60 per cent
of the automobiles in the country were equipped with Carter carburetors.
The court stated:73

It was made perfectly clear to all service stations that their preferential dis
count would be available only on condition that they did not carry or take on

a new competing line. Under these circumstances it is immaterial that those who
handled petitioner's products were not obliged to affirmatively promise in express
terms not to handle goods of Carter's competitors. The condition against
handling the goods of competitors was made as fully effective as though it had
been written in and affirmatively agreed to in express terms in the contracts. Of
course it was necessary that the petitioner's distributors should cooperate to

71 2S8 U. S. 346 (1922).
72 112 F.2d 722 (8th Cir. 1940).
73 Id. at 732.
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effectuate the purpose because the distributors were the immediate source from
which the service stations obtained their stocks directly. But there is, and was, no
doubt that such cooperation was complete, both in actual practice and accord
ing to the terms of the contracts between petitioner and distributors. The argu
ments presented as to the right of an individual to contract or refuse to contract
with whom he pleases must be related to the provisions of Section 3 of the Act
and the limitations there imposed. The service stations' contracts were intended
to and did impose a condition that the purchaser should not deal in the goods
of a competitor of petitioner within the prohibition of Section 3.

In considering whether the petitioner held a market position sufficient
to reduce competition, the court remarked:74

There is no doubt that the petitioner occupies a dominating position in the
carburetor business in the country and no service station assuming to give a com

plete carburetor service, other than mere adjustments, could successfully cany
on its business or render to the public the kind of service which the special ser
vice stations have long given without carrying a stock of carburetors, parts and

replacements from petitioner's products.

Hence, the court did not stop to consider whether the lessening of com
petition was remote or substantial, but concluded that the dominance of
petitioner was sufficient to bring the practice within the condemnation
of the statute.

In Butterick Co. v. Federal Trade Comm.,� one of the seven largest
manufacturers of dress patterns entered into so-called contracts of

agency with some 20,000 retail stores providing that the latter should
not handle the patterns of competing manufacturers. The evidence dis
closed that the defendant distributed annually 27,000,000 patterns, and
that 85 per cent of its business was transacted under this form of con
tract. The court held that the contracts were in reality contracts of
sale in violation of the Clayton Act, laying down this test of illegality:76

These contracts provide means for a real or substantial lessening of competition.
The petitioners are one of seven of the largest concerns engaged in this industry.
There are about 50,000 pattern agencies in the United States, and the petition
ers, by their contracts, control about 20,000. They restrict these dealers by
their contract. The application of this contract is not only a potential evil, but.
indeed, is an actual and powerful restraint upon trade by the petitioners.

The court again followed the reasoning of the Standard Fashion case�

that once a dominating position or market control is shown, the line

� Ibid.
78 4 F.2d 910 (2d Cir. 1925), certiorari denied, 267 U. S. 602 (1925).
76 Id. at 912.
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between a remote or substantial lessening of competition need not be
drawn.

Requirements contracts were condemned in the Fashion Guild case77
as violations of both the Sherman and Clayton Acts. Referring to the

Clayton Act aspects, Mr. Justice Black said this of the exclusive re

strictions:78

The relevance of this section of the Clayton Act to petitioners' scheme is shown

by the fact that the scheme is bottomed upon a system of sale under which
(1) textiles shall be sold to garment manufacturers only upon the condition and
understanding that the buyers will not use or deal in textiles which are copied
from the designs of textile manufacturing Guild members; (2) garment manu
facturers shall sell to retailers only upon the condition and understanding that
the retailers shall not use or deal in such copied designs. And the Federal Trade
Commission concluded in the language of the Clayton Act that these understand

ings substantially lessened competition and tended to create a monopoly. . . .

Not only does the plan in the respects above discussed thus conflict with the

principles of the Clayton Act; the findings of the Commission bring petitioners'
combination in its entirety well within the inhibition of the policies declared by
the Sherman Act itself.

Comment was also made upon the Vitagraph case79 in connection
with violations of the Sherman Act. This decision is also important
since it involved violations of the Clayton Act. Exhibitors of motion
picture films were prohibited from using their feature films in conjunction
with the display of a double feature program. Holding that the con

ditions of the contracts "seriously affects the exhibitors and the smaller

producer.", the court added that it "tends to reduce production and
stifle competition." Hence it was observed:80

It may also be said for the same reasons that in practical effect, the restrictive
clauses relating to the exhibition of double features result in contracts not to
use the goods of competitors, and that such clauses both substantially lessen
competition from independent exhibitors and producers and tend to create a

monopoly in the defendants or their connected interests.

Tying clause arrangements have also received judicial condemnation
under the Clayton Act, regardless of the form such practices may take.
Just one week following the Supreme Court's review of the Standard

77 See not 41, supra.
78 Id. at 464-465.
78 See note 31, supra.
80 Id. at 148. However, the court did not specifically pass upon the violation of the

Clayton Act.
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Fashion case, it decided United Shoe Machinery Corp. v. United States,S1
and therein sustained a decree enjoining the use of restrictive clauses
in leases as violations of the Clayton Act. These clauses included a pro
vision that if the lessee failed to use exclusively machinery of certain
kinds made by the lessor, the latter would have the right to cancel the
leasing arrangement. The Court reasoned that the restrictive covenants
were invalid even though unobjectionable alternative lease arrangements
were available. The Court stated the issue thus:82

The issue involved here is whether leases with the restricted clauses in them,
the enforcement of which has been enjoined by the District Court, were such
as to make them violative of the provisions of the Clayton Act. The fact that
a form of lease was offered which is not the subject of controversy is not a justi
fication of the use of clauses in other leases which we find to be violative of
the act.

Referring to the clauses in question, the court declared:83
That such restrictive and tying agreements must necessarily lessen competition
and tend to monopoly is, we believe, . . . apparent. When it is considered that
the United Company occupies a doniinating position in supplying shoe machinery
of the classes involved, these covenants, signed by the lessee and binding upon
him, effectively prevent him from acquiring the machinery of a competitor of
the lessor, except at the risk of forfeiting the right to use the machines furnished
by the United Company, which may be absolutely essential to the prosecution
and success of his business.

It should be noted that the United Company controlled more than 95

per cent of the business of supplying shoe machinery of the classes in
volved in this case in the country, and also that the leased machines were

protected by patents. Hence, the Court regarded domination of the
market as sufficient in itself to support the inference that competition
had been, or probably would be, lessened.84
A similar situation was presented in International Machines Corp. v.

United States.85 There, the defendants were the sole manufacturers of

81 See note 63, supra.
82 Id. at 464.
88 Id. at 4S7-4S8.
84 The former Sherman Act case, United States v. United Shoe Mach. Co., 247 U. S.

32, 1918, sustained similar leases as valid within the rights of holders of patents. However,
Section 3 of the Clayton Act is applicable to all materials "whether patented or un

patented." Furthermore, in the former case, the good will of the manufacturer in the

operation of the machines was introduced as a test of "reasonableness"�a factor not

present in this case. In addition, the clauses under consideration here were far more

extensive than those in the former proceeding.
85 See note 60, supra.
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a patented tabulating machine requiring the use of unpatented cards.

IBM, the lessor of the machines, licensed the use of such equipment
upon the condition that the lessee operate such machines only with
cards supplied by the lessor. The defendants, between them, divided
the whole of the $3,000,000 annual gross of this business, and IBM itself
manufactured 81 per cent of the tabulating cards made in the country.
On the basis of this economic control, the Court concluded:86

These facts, and others, which we do not stop to enumerate, can leave no doubt
that the effect of the condition in appellant's leases "may be to substantially
lessen competition," and that it tends to create monopoly, and has in fact been
an important and effective step in the creation of monopoly.

The Court refused to allow the defendants to introduce the good will
of the manufacturer as a justification for the practice, declaring that

specifications for tabulating cards could be supplied to the purchasers,
who in turn could buy such cards from suppliers making identical ones
to defendants.
The case of Oxford Varnish Corp. v. Ault & Wiborg Corp.87 involved

contracts between defendant paint manufacturer, which owned and
controlled patents for the process of applying a staining process simulat

ing the appearance of natural wood grains, and its licensees. In con

sideration of the lease of patented metal graining plates, the licensees

agreed to purchase paint and other materials necessary for use with
the patented machine. The total business of appellant in graining
supplies was $325,000, while the total paint and varnish business of
the United States for the same period was over $66,000,000�hence,
appellant's business represented only one half of one per cent of the
total volume of the industry. However, the court declared that the use

of the tying contracts was an attempt to monopolize a portion of the

industry in violation of the Clayton Act, reasoning as follows:88

While the Supreme Court in cases involving the Clayton Act has upon occasion
adverted to the size of the assailed manufacturer or vendor in relation to the
business of the industry, we are aware of no pronouncement that proportions
are conclusive. Conceivably a business practice may tend to create monopoly
though barely entered upon. . . .

The ratio borne by the defendant's volume of business to the paint and varnish

industry is not, we think, the measure by which monopolistic tendency of its

88 Id. at 136.
87 83 F.2d 764 (6th Cir. 1936).
88 Id. at 766.
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contracts is to be determined. . . . The defendant is possessed of patents. Such
patents grant it a limited monopoly, limited as to time and as to the articles or

processes precisely covered by the claims. Within such limitations its monopoly
is exclusive and complete�there is no unoccupied area. It seeks by contract to
extend within that restricted field the monopoly of the patent to supplies not

covered by patent. The record shows it to have been wholly successful. Com
petitors may not negotiate with its licensees on an equal trading basis�they
are wholly and completely shut out.

The principle announced was not new, but merely re-emphasized the
doctrine of the International Machines case, namely, that the limited

monopoly granted by a patent may not be expanded by limitations as

to materials and supplies necessary to the operation of it. The court

rejected the defense of good will on the ground that other suppliers in
the industry were able to furnish materials of the same quality, thus

distinguishing the Pick case.89
In Signode Steel Strapping Co. v. Federal Trade Comm.90 the peti

tioner sought to set aside an FTC order preventing it from further

incorporating in its leases a provision requiring lessees of wire tying
and strapping machines to use only wire and strapping supplied by
petitioner. Although the Signode Company did from 20 to 30 per cent
of the total volume of business in tying machines or appliances, this
commerce was not involved in the case. However, it was one of about
100 companies selling wire and strapping for the purpose of making
packages and handled from S to 7 per cent of the business in this field.
The case arose under Section 3 of the Clayton Act, and the court up
held the FTC order by this reasoning:91

On the company's second contention, we cannot say that the Commission's
finding of substantial lessening of competition is without support in the record.
The line of commerce involved is, as stated, the sale of wire and strapping for
use in tying machines, but the company does business in this line of commerce

throughout the nation and the volume of its sales through the three years under
consideration exceeded an annual average of $2,000,000. The presence of the re

strictive condition in its leases necessarily means that the larger part of this
large volume of trade was practically tied up or at least removed from the nor

mal influence of competition. And as pointed out by the Commission, the effect
of the trade practice of the company is materially increased by reason of the
fact that it forms a part of the cumulative effect of the practices of the three

89 The decision in the Pick Mfg. Co. case was based upon a special warranty for a 90

day period, as well as upon the complexity of the mechanism involved. This decision
is discussed in the next section of this paper.

SO 132 F.2d 48 (4th Cir. 1942).
si Id. at S3.
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leading companies in the tying machine industry, all three of whom were sub

jected to orders by the Commission. The fact that these three companies con

trolled from two thirds to three fourths of the business done by the tying ma

chine industry and a considerable percentage of the total business in wire and
strapping sold for packaging goods, and that the restrictive conditions of their
leases interfered with the normal operation of competition in so large a volume
of trade, was sufficient justification, without more, for the finding that the
lessening of competition resulting from the restrictive conditions was substan
tial, within the meaning of the act.

The court alluded to the Oxford Varnish case, which took the position
that the substantiality of the lessening of competition was to be judged
with reference to the effect of the practice upon the volume of business
controlled by the person engaging in it, and not with reference to the

proportion which that business bears to the entire volume of such busi
ness in the country. However, this point was not decided since the court
was of the opinion that "even though the sales of wire and strapping
throughout the country be considered, it cannot be said that the findings
of the Commission as to substantial lessening of competition are without
support in the record."92

Theory of Illegality Under the Act

Since the Clayton Act was intended to curb in their incipiency agree
ments within the sphere of the Sherman Act93, it follows logically that
proof of a violation of the Sherman Act proves a violation of the Clay
ton Act.94 However, the test to be applied under the Clayton Act is less
stringent than that of "unreasonable restraint of trade," since the later
Act was designed to condemn practices before fruition. The Act spe
cifically lays down the test as "substantial lessening of competition or

tendency to create a monopoly." Unlike the test under the Sherman

Act, an actual foreclosure of competitiors from the market is not required
as long as there is shown a probable tendency to foreclose the market
from more than an insubstantial amount of business.
The test under the Act does not require that the vendor possess a

monopoly power to use as a lever before the contracts may be con

demned. Nor can the prohibited effect be established only by proof that
competitors have been driven out of business, that their size or power
has declined, or that the number of their customers or their volume of

82 Id. at 54.
98 Standard Fashion case, note 64, supra.
94 See Fashion Guild case, note 41, supra, and Vitagraph case, note 31, supra.
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business has progressively decreased. Illegality of the arrangement may
be shown by other evidence.
It is true that most of the cases under Section 3 of the Clayton Act

regarded domination of the market as sufficient to support the infer
ence of substantial lessening of competition without any further show

ing.95 As the court said in the Carter Carburetor case:96

It follows that practices of a dominant carburetor manufacturer which are de

signed to and do prevent a new manufacturer from obtaining a foothold in the
service field will handicap the new manufacturer in selling his carburetors for

original equipment and may prevent him from marketing a superior product at

an equal or lower price. (Emphasis supplied.)
This is so because domination of the market necessarily gives a vendor
sufficient economic power to compel buyers to enter into such restrictive

agreements. Given such market control, the vendor's widespread use

of tying clauses or requirements contracts will undoubtedly foreclose

competitors from a substantial market�and hence, it would be needless
to examine the volume of business involved, the number of outlets fore

closed, or the actual effect on the competitive picture. Such market con
trol may be determined by the percentage of industry business controlled

(as in the Standard Fashion case, the Carter Carburetor case, the But-
terick case, the Fashion Guild case, the Vitagraph case, the United Shoe

case, and the International Machines case) ; or by the possession of a

limited patent monopoly (as in the International Machines case and the

Oxford Varnish case) ; or by any other economic power which enables
the vendor to determine market conditions in the industry. As long as

the vendor controls the market by some economic device, with a conse

quent ability to force buyers into exclusive dealing arrangements, the
courts do not pause to draw the line between a substantial or a remote

lessening of competition.97
However, market domination is not required under the Clayton Act

to bring the exclusive practice within its prohibition. As the court said in
the Signode Steel case:98

If a dealer by such unfair trade practice as is here involved restrains competi
tion with respect to his customers, he ought not be permitted to continue it

95 See the cases discussed in the chapter entitled, "Analysis Under the Clayton Act,"
section "Significant Decisions Under the Act," supra.

96 See note 72, supra, at 733.
97 See Standard Fashion case, note 69, supra; Carter Carburetor case, note 72, supra;

and the Butterick case, note 75, supra.
98 See note 90, supra, at 54.
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because his portion of the national business is small; and we do not think that
such was the intention of Congress in the requirement of the Clayton Act that
the lessening of competition be substantial.

Although most of the cases indicated that some sort of showing as to

the actual or probable economic consequences of the agreements is im

portant, if only the inference to be drawn from the fact of dominant

power�it is by no means necessary that evidence of economic conse

quences under the Act be introduced to determine competitive disadvan

tage. Lacking the market control, the courts look to the volume of
business that will probably be foreclosed (as in the Oxford Varnish case

and the Signode Steel case) under the theory that coverage of a more

than insignificant volume of business by such tying clauses or require
ments contracts is an adequate basis for finding a substantial lessening
of competition or a tendency to monopoly."
Although the Supreme Court often considered the control exercised

by the vendor in relation to the national industry, there was no pro
nouncement that such a test was necessary, and the court in the Oxford
Varnish case did not consider this factor as the sole measure of monopo
listic tendency. In the latter case, the court considered a combination
of patent power along with the volume of business affected. And in the

Signode case the court looked only to the volume of business covered

by the contracts as the basis of illegality, disregarding the lack of domi
nant power.
The test, therefore, under the Clayton Act is not as severe as that

under the Sherman Act. The test is met by proof that the use of exclu
sive dealing arrangements will probably result in the foreclosure of com

petitors from more than an insignificant volume of business. A showing
of some sort (whether by market control or the volume of business

affected) of the probable lessening of competition by the agreements is

necessary.
There have been other cases under the Clayton Act in which the

courts have failed to condemn exclusive dealing practices, but these
decisions are distinguishable upon the facts or because of the peculiar
nature of the industry. In Federal Trade Comm. v. Sinclair Co.,100 the
defendant leased gasoline pumps and storage tanks on the condition that
the dealer would use them only for dispensing Sinclair's gasoline, but
Sinclair did not own patents on the pumps or tanks and apparently did

99 In the Oxford Varnish case $325,000 was involved, while in the Signode Steel case

about $2,000,000 of business was foreclosed.
100 261 U. S. 463 (1923).
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not otherwise control their supply. The Court concluded that "the record
does not show that the probable effect of the practice will be unduly
to lessen competition."101 The basis of this conclusion was thus sum

marized:102

There is no covenant in the present contract which obligates the lessee not to
sell the goods of another; and its language cannot be so construed. Neither the
findings nor the evidence show circumstances similar to those surrounding the
"tying" covenants of the Shoe Machine Company. Many competitors seek to
sell excellent brands of gasoline and no one of them is essential to the retail
business. The lessee is free to buy wherever he chooses; he may freely accept
and use as many pumps as he wishes and may discontinue any or all of them.
He may carry on business as his judgment dictates and his means permit, save

only that he cannot use the lessor's equipment for dispensing another's brand.
By investing a comparatively small sum, he can buy an outfit and use it without
hindrance. He can have respondent's gasoline, with the pump or without the
pump, and many competitors seek to supply his needs.

The dealers were free to enter into similar arrangements for the same

location with competing suppliers, and were free to purchase and in
stall their own equipment by investing a comparatively small sum.

Hence, there was no probable foreclosure from the market. The case

is significant for the importance it attaches, in the absence of a showing
that the supplier dominated the market, to the practical effect of the
contracts. Here, the dealer who had entered a contract with Sinclair
could consistently with that contract sell the products of a competitor.
Furthermore, the opinion indicates that the Court was aware of the fact
that if an independent dealer were permitted to serve the public through
a Sinclair pump a brand of gasoline not Sinclair's, this would in effect
amount to the perpetration of a fraud upon the public.
In Pick Manufacturing Co. v. General Motors Corp.103, the test of

reasonableness was injected into the determination of what constitutes a

substantial lessening of competition. General Motors, a manufacturer
of repair and replacement parts for Buick and Chevrolet automobiles,
inserted a clause in its distributor contracts under which the dealer
agreed that he would not sell, offer for sale, or use in the repair of Chev
rolet motor vehicles and chassis second-hand or used parts, or any part
or parts not manufactured by or authorized by the Chevrolet Motor
Company. The court held that such a restriction was not in violation

ioi Id. at 475.
102 Id. at 474.
103 80 F.2d 641 (7th Cir. 1935).
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of Section 3 of the Clayton Act. Defective parts placed in a car, the
court reasoned, resulting in unsatisfactory operation, would bring dis
satisfaction with the automobile itself. For, in the minds of the owners,
the car is identified and associated with the manufacturer. Therefore,
widespread dissatisfaction by car owners would result in the loss of sales
and good will by the manufacturer. The replacement parts were operat
ing parts of a complex mechanism, the origin of which is inevitably
attributed to the manufacturer, and the failure of which is inevitably
placed at his door, with resulting impairment of good will and damage
to the reputation of his product. Furthermore, General Motors gave
to the purchasers of these cars a warranty against defect in material
and workmanship for a specified period of time. Hence, the court con
cluded that the condition applying only to parts for General Motors cars

was, therefore, reasonably necessary to "preserve the good will of the pur
chasing public, essential to business success" and did not "lessen com

petition substantially, within the meaning of the act."104
A case almost identical with the Sinclair decision was Standard Oil Co.

v. Federal Trade Comm.105 For a nominal rental the gasoline companies
leased gasoline pumps and storage tanks to service stations on the con

dition that only gasoline supplied by the lessor be distributed through
those devices. But there was no requirement that the station owner

refrain from leasing similar equipment from rival distributors. Although
the FTC issued a cease and desist order, this observation was made by
the court:106

Every pumping station is an advertisement; each bears the name of the oil pro
ducer whose gasoline is supplied therefrom, if the retailer honestly observes his
bargain. The system is a great convenience to the public; it has increased enor

mously the ease with which motor drivers may obtain "gas" even in remote
and thinly settled districts. It is the only method known or suggested, of keep
ing before the consuming public the oil manufacturers' trade-mark, and it large
ly succeeded the system of distributing oil in barrels, which barrels bore the
maker's trade-mark and were practically loaned to the vendees, to be returned
empty.

The Court of Appeals noted that it was possible for the dealers to buy
104 Id. at 644. The decision was affirmed by the Supreme Court in Pick Manufacturing

Co. v. General Motors Corp., 299 U. S. 3 (1936), on the ground that, since both the
District Court and the Circuit Court had found no lessening of competition or tendency
to create monopoly, the Supreme Court would follow its established rule of accepting
the findings in which two lower courts concur, unless clear error is shown.

105 273 Fed. 478 (2d Cir. 1921) ; affirmed in practical effect, 261 U. S. 463 (1923).
!0� Id. at 480.
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equipment from the oil manufacturers and dispense whatever gasoline
they desired, or they could handle the gasoline of more than one manu

facturer by leasing several pumps, and further found:107

The competition between the various oil selling persons and corporations is and
has been very keen; each is desirous of extending the sale of its own brand
and the system of leased pumps, each bearing the trade-mark or trade-name of
its lessor is regarded by many, though not all wholesalers, as a profitable form
of advertisement.

Therefore, the court concluded that the leases did not violate Section 3

of the Clayton Act in that they did not tend to substantially lessen com

petition or to create a monopoly4n any line of commerce. This was the
same reasoning adopted in the Sinclair case. And, as in the Sinclair
case where the court was concerned with the possibility of fraud upon
the public, so here the court was careful to note that "it is unfair and
dishonest to give out from a pump bearing one brand another maker's
oil."108
The case of Federal Trade Comm. v. Curtis Publ. Co.109 is not in con

flict with the test laid down by the courts in other decisions. There was

involved a contract between a publisher and distributors, as agents,
whereby the former undertook to consign its publications to the latter,
retaining title until sold, and the latter agreed to maintain certain resale
prices and to act as agent exclusively for the publisher. The Court did
not discuss the test of illegality under the Clayton Act because the fac
tual situation presented did not come within the purview of the statute.
It was clear that the contract was one of agency, not of sale upon a

condition, and the "record reveals no surrounding circumstances suffi
cient to give it a different character."110
The FTC attempted to prevent enforcement of a contract which pro

hibited purchasers from buying products from a competitor in Pearsall
Butter Co. v. Federal Trade Comm.111 The petitioner, by contract, gave
its wholesale dealers the exclusive right to handle its products in speci
fied territories on the condition that the dealer agree to sell such products
exclusively. The record disclosed that there were 65 manufacturers
of margarine products producing annually 350,000,000 pounds, of which

107 u. at 480.
108 Id. at 481.
109 260 U. S. 568 (1923).
HO Id. at 581.
m 292 Fed. 720 (7th Cir. 1923).
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total the petitioner produced 4,000,000 pounds, or slightly over one per
cent. The largest producer in the country, controlling over 15 per cent
of the industry production, made no such exclusive agreements with its

dealers; and five other large packers distributed through their own local
branches. Hence it was evident that the ultimate distributor was not

restricted from procuring similar products elsewhere if he did not wish
to handle petitioner's products exclusively. Mindful of these facts, the
court found as follows:112

The record in the case at bar discloses no facts or circumstances which would
justify the conclusion that there was here shown more than "the mere possibility
of the consequences described." We find nothing from which it might be de
duced that the agreement here "would under the circumstances disclosed possi
bly lessen competition or create an actual tendency to monopoly." Petitioner is

comparatively and in fact a small factor in the margarine business of the coun

try�about 1 per cent of the entire production. There does not appear to be

anything distinctive about its product�nothing which could not readily be sup
plied by many other makers of this apparently standardized product. Petitioner
does not occupy a "dominant position" in that line of commerce, as was the
case in United Shoe Mach. Co. v. United States. . . . And it cannot be here said,
as in the last-named case, that to its customer its particular product "may be
absolutely essential to the prosecution and success of his business."

These decisions in which the Clayton Act was held inapplicable do
not destroy the test laid down under the Act� that probable foreclosure
of competitors from more than an insubstantial volume of business is
the criteria of illegality. Instead, they lend support to the view that the
showing of probable lessening of competition by the agreements is im
portant. In the Sinclair and Standard Oil cases, as well as in the Pearsall
case, the courts found that there was no probability of foreclosure
from the market since dealers had available other sources of supply.
It was therefore unnecessary to determine the test of "substantiality."
The other two decisions (Pick case and Curtis Pub. case) went off on
entirely different grounds, distinguishable by the peculiarities of the in

dustry involved.
Recent Development of the Law

Such was the state of the law at the time the Supreme Court decided
International Salt Co. v. United States113 and Standard Oil Co. v. United
States.114 In the former case, the country's largest producer of salt for

112 Id. at 722.
U3 332 U. S. 392 (1947).
114 337 U. S. 293 (1949).
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industrial purposes leased about 900 patented salt dispensing machines
on the condition that the lessee purchase from the lessor its supply of
salt for use in the machines. The annual purchases of such salt amount
ed to approximately $500,000. There was no showing of the percentage
of the market which this amount represented. It was not established
that equivalent machines were unobtainable, nor was it indicated what

proportion of the business of supplying such machines was controlled by
the defendant. The two main issues in the case were: 1) whether the
leases did in fact substantially lessen competition or tend to create a

monopoly in salt; and 2) whether the restraint of trade effected by these

leases, if any, was an unreasonable restraint.
In the Standard Oil case, the defendant entered into exclusive deal

ing contracts with about 6,000 independent service station operators.
This was about 16 per cent of total outlets and they handled about
$66,000,000 worth of petroleum products and automotive accessories,
representing about 7 per cent of gasoline, 5 per cent of lubricating oil,
2 per cent of tires and 2 per cent of storage batteries sold in the geo
graphical area involved. Under these contracts, the dealer's undertaking
was to purchase from Standard all of his requirements of one or more

products. The United States attacked the contracts as violations both
of the Sherman Act and the Clayton Act.
In the International Salt case the Court stated that "it is unreasonable

per se to foreclose competitiors from any substantial market"115 and
held that the Salt Company was not entitled to introduce evidence to

show "whether the restraint was unreasonable within the Sherman Act
or substantially lessened competition or tended to create a monopoly
in salt within the Clayton Act."116 The Court looked first to the market
control exercised by the defendant and observed:117

The appellant's patents confer a limited monopoly of the invention they reward.
From them appellant derives a right to restrain others from making, vending
or using the patented machines. But the patents confer no right to restrain use

of, or trade in, unpatented salt. By contracting to close this market for salt
against competition, International has engaged in a restraint of trade for which
its patents afford no immunity from the antitrust laws.

Then the Court considered the volume of business foreclosed from the
market as it related to the test of substantiality, saying:"8

115 See note 113, supra, at 396.
n� Ibid.
"7 id. at 395, 396.
H8 id. at 396.
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The volume of business affected by these contracts cannot be said to be in

significant or insubstantial and the tendency of the arrangement to accomplish
ment of monopoly seems obvious. Under the law, agreements are forbidden
which "tend to create a monopoly," and it is immaterial that the tendency is a

creeping one rather than one that proceeds at full gallop; nor does the law await
arrival at the goal before condemning the direction of the movement.

Appellant argued that the arrangement was a reasonable one for the

protection of the good will of the business, and that the tying clauses
had not always been enforced. But these objections were disregarded
by the Court as immaterial, since the substantial benefit of the tying
clause to the lessor was in the elimination of competition and it ap
peared that good will could be achieved by other lawful methods.119

If others cannot produce salt equal to reasonable specifications for machine use,
it is one thing; but it is admitted that, at times, at least, competitors do offer
such a product. They are, however, shut out of the market by a provision that
limits it, not in terms of quality, but in terms of a particular vendor. Rules for
use of leased machinery must not be disguised restraints of free competition,
though they may set reasonable standards which all suppliers must meet.

The Court concluded that a violation of both the Sherman Act and the
Clayton Act had been made out, limiting or at least disregarding the
decisions in the Sinclair and Pick cases.120
The District Court in the Standard Oil case held that the exclusive

dealing contracts in issue constituted an unreasonable restraint of trade
in violation of both the Sherman and Clayton Acts, since the intended
effect was to deny dealers access to competitors' products and deny
suppliers access to a substantial number of potential outlets for their
products. The District Court concluded that the number of outlets
foreclosed and the volume of business affected by the agreements were

substantial whether considered comparatively or not. The Supreme
Court, on review, sustained the decree under the Clayton Act, but did
not consider whether it might also be sustained under the Sherman Act.
In connection with the Clayton Act, the Court concluded that:121

119 Id. at 398. Cf. International Machines Corp. v. United States, note 60, supra.
120 In the Sinclair case the pumps did not appear to be patented, while the machines

here were patented. Here the product was unknown to the consumer, and hence there
was no inducement as in the Sinclair case, where the pumps were the vendee's means of
resale, inducing him to obtain additional equipment to satisfy customers' demand for other
gasoline. Besides, there is no element of fraud here as was present in the Sinclair case,
nor a special warranty as in the Pick Mfg. Co. case.

121 See note 114, supra, at 314.
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. . . the qualifying clause of � 3 is satisfied by proof that competition has been
foreclosed in a substantial share of the line of commerce affected. It cannot be

gainsaid that observance by a dealer of his requirements contract with Standard
does effectively foreclose whatever opportunity there might be for competing
suppliers to attract his patronage, and it is clear that the affected proportion of
retail sales of petroleum products is substantial. . . . Standard's use of the con

tracts creates just such a potential clog on competition as it was the purpose
of � 3 to remove wherever, were it to become actual, it would impede a sub
stantial amount of competitive activity.

Having adopted this standard of proof, the Court considered that evi
dence bearing on "the economic merits or demerits of the present sys
tem as contrasted with a system which prevailed prior to its establish
ment" 122

was irrelevant. The Court refused to determine whether com

petition from competitors had increased, the reasonableness of the con

tracts in the light of industry conditions, or the economic consequences
which would follow abandonment of the contracts.
The decision in the International Salt case and the District Court's

opinion in the Standard Oil case are undisturbed by the Supreme Court's

ruling in the latter case, since that Court found it unnecessary to decide
the issue under the Sherman Act. These decisions, in applying the test
of undue restraint under the Sherman Act, conclude that proof of actual
foreclosure of competitors from a substantial market is sufficient to

establish the illegality of the exclusive contracts as a matter of law.
It is significant that in both cases the decision turned on evidence

bearing on the issue of reasonableness. In the Salt case, the Court held
that proof of the substantiality of the commerce affected was disposi
tive of that issue. In the Standard Oil case the Court acknowledged that
under the Clayton Act, evidence bearing on the economic and competi
tive aspects of the industry was irrelevant; and, although the District
Court did permit comparative statistics to be placed in the record, it held
that they were not determinative of the issue under either the Sherman
Act or the Clayton Act.123
It should be noted that the patents in the Salt case conferred upon

the defendant a form of market control which was utilized to effect
an unreasonable restraint of commerce in salt. The form of such con-

122 Id. at 298.
123 Judge Yankwich said: "But, while the comparative figures bear on the question,

they are not determinate. Substantiality of restraint or tendency to create monopoly is
established by (a) the market foreclosed,�here represented by the controlled units,�and
(b) the volume of controlled business, totalling here in value $68,000,000." [78 F. Supp.
850, 872 (1948).]
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trol, or the means by which it is acquired is immaterial�what is im

portant is the existence of the control in the hands of a vendor, particu
larly so when such control is utilized to effect a restraint of trade. In
the Standard Oil case, the situation is not substantially different. Since

competing salt dispensing machines were available in the Salt case, lever

age over the market was not absolute. And while Standard Oil did not

enjoy absolute monopoly power, it did control the largest segment of
the market (23 per cent), which, when considered in the light of the
fact that the remaining 77 per cent was shared by at least 80 other

suppliers, necessarily gave it an economic power which tends toward
market control.

Although the "rule of reason" may have been appropriate in deter

mining the extent to which exclusive dealing contracts in these two de
cisions violated the Sherman Act, it was made clear that the rule has
no application in determining whether or not the agreements violate
the Clayton Act. The test under that statute is determined by the sub

stantiality of the market foreclosed and the volume of commerce affect

ed, according to both the Salt and Standard cases.124 To require such an

economic inquiry under the Clayton Act would in effect confer an

immunity upon many of the practices which the statute explicitly was

intended to cover. As Mr. Justice Frankfurter said:125
It seems hardly likely that, having with one hand set up an express prohibition
against a practice thought to be beyond the reach of the Sherman Act, Congress
meant, with the other hand, to reestablish the necessity of meeting the same

tests of detriment to the public interest as that Act had been interpreted as

requiring.
These two decisions, therefore, serve to support and in some degree

to clarify the prior decisions of the courts with respect to exclusive

dealing agreements under the Sherman and Clayton Acts. Although
the Salt case involved a tying arrangement and the Standard Oil case

dealt with requirements contracts, the Court adopted the same stand
ards for each in determining whether the practice fell within the pro
hibitions of the antitrust laws.

124 In the Salt case, the Court considered and found inadequate defendant's attempt
to establish that the successful use of the machines depended upon a quality of salt which

only it could supply, and disregarded the fact that alternative leases without the condition
were available and that the tying clauses were not always enforced. In the Standard case,
the Court said that to insist upon such an economic investigation would stultify the

Congressional declaration that requirements contracts are prohibited wherever their effect

"may be" to lessen competition in a substantial degree.
125 See note 114, supra, at 312.
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The criteria of illegality laid down in the Salt and Standard Oil cases
were substantially adhered to in more recent district court decisions.
In United States v. American Can Co.12B, the defendant leased can-closing
machines only to customers who purchased cans from it, and these leases
were generally accompanied by total requirements contracts obligating the
lessees to buy their can requirements exclusively from defendant for a

period of five years. The evidence disclosed that the defendant owned
and controlled 54 per cent of all can-closing machines in the industry,
having on lease over 9,000 out of 17,000 available machines. The de
fendant accounted for about 50 per cent of the total industry can sales
which exceeded $400,000,000 in 1946. The proof also showed the use

by defendant of approximately 4,000 requirements contracts involving
250 million dollars in business annually.
The Government argued that once such domination and control over

the industry has been demonstrated, the court must hold as a matter of
law that these contracts foreclose competitors from a substantial market
in violation of both the Sherman and Clayton Acts. The court agreed
that both statutes are satisfied by proof that competition has been fore
closed in a substantial share of the line of commerce affected, and found
that the evidence here disclosed an actual foreclosure of competitors, as

well as a substantial foreclosure based upon the number of outlets in
volved and the dollar value of commerce affected. The court, therefore,
ruled that the tying clause violated the Sherman and Clayton Acts, but
that the requirements contracts were illegal only under the Sherman
Act.127

Although the District Court stated that evidence bearing upon the
economic merits of the contracts, their usefulness and necessity, was

not determinative of their legality, it felt that requirements contracts
of limited duration would assure consumers of an available source of
supply in a fluctuating market. Hence, the court concluded that under
the Sherman Act, where "reasonableness" was an issue, the length of the
contract term should be considered; and it determined that the five year
contract term in the instant case was unreasonable, although a year's
duration would be proper.

i2� 87 F. Supp. 18 (N. D. Cal. 1949).
127 The district court held that defendant's requirements contracts "do not come within

either the language or the intent of Section 3 of the Clayton Act." Id. at 32. But it should
be noted that the Supreme Court in the Standard Oil case found similar requirements
contracts fell squarely within the prohibitions of the Clayton Act.
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In United States v. Richfield Oil Corp.,128 the Government attacked
written and oral contracts between the defendant and the service station

operators since they bound the latter to secure their entire require
ments of petroleum products and automotive accessories exclusively
from the defendant, and forbade them to handle petroleum products of

any other company or accessories competitive with those distributed
by defendant. The District Court held that the imposition on station

operators of restrictive conditions limiting their dealings to products
and accessories sold or distributed by Richfield, with a consequent denial
of market access to competitive dealers, amounted to a foreclosure of
the market. The only vital question presented to the court was whether
that foreclosure affected a substantial share of commerce within the cri
teria laid down in the Salt and Standard Oil cases.

Considering that the defendant entered into such oral and written con

tracts with over 7,000 station operators, that the value of the petroleum
products sold through these stations in 1950 exceeded $38,000,000 and
that the value of accessories distributed by Richfield through these sta

tions approximated $4,000,000, the court concluded that from the stand

point of both the number of outlets involved and the value of products
handled, the commerce affected was substantial.129 It reached the de

cision, therefore, that the contracts violated both the Sherman and Clay
ton Acts, refusing to permit economic considerations to enter the inquiry
whether the contracts were reasonable in the light of industry require
ments.

Conclusion

Since tying clauses and requirements contracts in their very nature
are means for the possible suppression of competition, the same standards
of illegality must be applicable to each, whether under the Sherman
Act or the Clayton Act. Serious difficulties would ensue if any attempt
were made to apply different standards to each practice. Whatever
market stability or efficiency of operation might result from one or the
other arrangement must be subservient to the long-run advantage of the
community in the removal of restraints upon competition. The Clayton
Act deals with a particular form of agreement and does not distinguish

128 Opinion by Judge Yankwich, Civ. No. 6896�PH, S. D. Cal., July 2, 1951.
129 Compare the substantiality of the commerce involved here with that in the

Standard Oil case, where 6,000 service station operators distributed $66,000,000 worth of
petroleum products and automotive accessories under requirements contracts with
Standard Oil.
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different arrangements by way of integration or otherwise�and hence,
makes the same standard applicable to all. The Sherman Act also admits

of only a single standard, although it is couched in a broadly phrased
expression of general policy rather than a narrowly directed provision.

Agreements which foreclose a substantial segment of the market from

competing suppliers and deny to dealers the opportunity to trade with

those suppliers, constitute unreasonable restraints of trade under the

Sherman Act. In determining the legality of such practices, the courts

look first to the market control exercised by the vendor or lessor, whether
achieved by a dominating position, patent monopoly, or any other eco

nomic power. If the control is such that the vendor or lessor has the
effective power to force dealers to enter such restrictive agreements, the
courts find it unnecessary to consider a highly speculative economic in

quiry into competitive aspects of commercial utility or justification. In

the absence of such control, the courts must test the reasonableness of
the practice by the number of contracts, volume of business, percentage
of industry foreclosed, and commercial peculiarities of the industry.
When such agreements potentially, but not yet actually, foreclose a

substantial market from competing vendors, they become violative of
the Clayton Act, which seeks to condemn practices within the Sherman
Act in their incipiency. Here, the courts combine the quantitative with
the comparative standard in determining the substantial lessening of

competition. In the final analysis, coverage of more than an insignificant
or insubstantial volume of business by such contracts brings the prac
tice within the purview of the statute.

It is significant that in all decisions involving exclusive dealing con

tracts, the courts have expressed or impliedly attempted to fix definite
limitations upon the use of restrictive covenants in commercial practice.
The considerations given by the common law courts in their interpretation
of general and partial restraints, the interpretations under the Sherman
Act in determining the restraints that are "unreasonable," and the

judicial considerations under the Clayton Act of what constitutes a sub
stantial lessening of competition�all have given due recognition to the

property rights and economic interests of all parties involved. In vir

tually all cases, there has been an attempt to balance the legitimate
business interests of the parties when weighed against the danger to com

petitors and the ultimate consumers. Moreover, there has been a uni
form tendency to protect business men in their right to trade and their
freedom to contract.
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The fact that some courts have reached different conclusions in pass
ing judgment in various cases should not be disturbing. Although some

cases at first appear adverse in their application of legal principles, they
are later found to be different only in the factual situation presented for
determination. The fundamental policies and considerations have re

mained intact, though at times receiving stronger emphasis by different
tribunals.

APPENDIX

The Sherman Act

Sec. 1. Every contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the several

States, or with foreign nations, is hereby declared to be illegal. . . . Every
person who shall make any contract or engage in any combination or con

spiracy hereby declared to be illegal shall be deemed guilty of a mis

demeanor, and, on conviction thereof, shall be punished by fine not ex

ceeding five thousand dollars or by imprisonment not exceeding one

year, or by both said punishments, in the discretion of the court. [Act
of July 2, 1890, c. 647, Section 1, 26 Stat. 209, as amended 15 U. S. C.
� 1 (1946).]
Sec. 2. Every person who shall monopolize, or attempt to monopo

lize, or combine or conspire with any other person or persons, to

monopolize any part of the trade or commerce among the several States,
or with foreign nations, shall be deemed guilty of a misdemeanor, and,
on conviction thereof, shall be punished by fine not exceeding five thou
sand dollars, or by imprisonment not exceeding one year, or by both
said punishments, in the discretion of the court. [Act of July 2, 1890,
c. 647, Section 2, 26 Stat. 209, 15 U. S. C. � 2 (1946).]

Sec. 4. The several district courts of the United States are hereby
invested with jurisdiction to prevent and restrain violations of this act;
and it shall be the duty of the several district attorneys of the United
States, in their respective districts, under the direction of the Attorney-
General, to institute proceedings in equity to prevent and restrain such
violations. Such proceedings may be by way of petition setting forth
the case and praying that such violation shall be enjoined or otherwise
prohibited. When the parties complained of shall have been duly noti
fied of such petition the court shall proceed, as soon as may be, to the
hearing and determination of the case; and pending such petition and
before final decree, the court may at any time make such temporary re

training order or prohibition as shall be deemed just in the premises.
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[Act of July 2, 1890, c. 647, Section 4, 26 Stat. 209, as amended IS
U. S. C. � 4 (1946).]

Sec. 7. Any person who shall be injured in his business or property
by any other person or corporation by reason of anything forbidden or

declared to be unlawful by this act, may sue therefor in any district
court of the United States in the district in which the defendant resides
or is found, without respect to the amount in controversy, and shall
recover threefold the damages by him sustained, and the costs of suit,
including a reasonable attorney's fee. [Act of July 2, 1890, c. 647, Sec
tion 7, 26 Stat. 210, as amended IS U. S. C. � 15 (1946).]

The Clayton Act

Sec. 3. It shall be unlawful for any person engaged in commerce, in
the course of such commerce, to lease or make a sale or contract for sale
of goods, wares, merchandise, machinery, supplies or other commodities,
whether patented or unpatented, for use, consumption or resale within
the United States or any Territory thereof or the District of Columbia
or any insular possession or other place under the jurisdiction of the
United States, or fix a price charged therefor, or discount from, or rebate
upon, such price, on the condition, agreement or understanding that
the lessee or purchaser thereof shall not use or deal in the goods, wares,
merchandise, machinery, supplies or other commodities of a competitior
or competitors of the lessor or seller, where the effect of such lease,
sale, or contract for sale or such condition, agreement or understanding
may be to substantially lessen competition or tend to create a monopoly
in any line of commerce. [Act of Oct. 15, 1914, c. 323, Section 3, 38
Stat. 731, 15 U. S. C. � 14 (1946).]

Sec. 4. Any person who shall be injured in his business or property
by reason of anything forbidden in the antitrust laws may sue therefor
in any district court of the United States in the district in which the
defendant resides or is found or has an agent, without respect to the
amount in controversy, and shall recover threefold the damages by him

sustained, and the cost of suit, including a reasonable attorney's fee.

[Act of Oct. 15, 1914, c. 323, Section 4, 38 Stat. 731, IS U. S. C. � 15

(1946).]
Sec. 15. The several district courts of the United States are hereby

invested with jurisdiction to prevent and restrain violations of this Act,
and it shall be the duty of the several district attorneys of the United
States, in their respective districts, under the direction of the Attorney-
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General, to institute proceedings in equity to prevent and restrain such
violations. Such proceedings may be by way of petition setting forth
the case and praying that such violation shall be enjoined or otherwise

prohibited. When the parties complained of shall have been duly noti
fied of such petition, the court shall proceed, as soon as may be, to the

hearing and determination of the case; and pending such petition, and
before final decree, the court may at any time make such temporary
restraining order or prohibition as shall be deemed just in the premises.
[Act of Oct. 15, 1914, c. 323, Sction 15, 38 Stat. 736, 15 U. S. C. � 25

(1946).]
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CONGRATULATIONS

TTHE Georgetown Law Journal extends its congratulations to the

University of Arizona Law School team, winners of the second
annual National Moot Court Competition, and to our own advocates who

placed second. This competition, held in New York on December 14,
1951, was sponsored by the Junior Bar Committee of the New York City
Bar Association. Georgetown's advocates were Rev. Joseph M. Snee, S.J.
and George J. Meiburger, with Charles J. Pilzer, Administrative Law

Editor, as alternate. Georgetown, which won last year's competition, is
the only school to get past the quarter finals twice.
Members of the distinguished bench which rendered a divided decision

for the University of Arizona in the final round were Mr. Justice Harold
H. Burton, Supreme Court of the United States; Judge John J. Parker,
U. S. Court of Appeals for the 4th Circuit; Judge Herbert F. Goodrich,
U. S. Court of Appeals for the 3rd Circuit; Judge Edmund H. Lewis,
New York Court of Appeals; and Hon. Whitney N. Seymour, President
of the Bar of the City of New York.

Georgetown had previously retained the D. C. Cup by defeating
Columbus Law School and Catholic University School of Law. In the
finals Georgetown defeated the University of Miami, Cornell University,
and the University of North Carolina. All of these three decisions were

rendered by a unanimous bench. More than sixty schools participated
in the competition.
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FEDERAL LEGISLATION
DIGEST OF SIGNIFICANT LEGISLATION PENDING

BEFORE CONGRESS

Attorneys

S. 1725, 82d Cong., 1st Sess. (1951), Mr. Gillette.

i~|NLY persons duly licensed and admitted to practice law in the court

of last resort in their respective jurisdictions shall practice in any
manner, directly or indirectly, before the United States Government
departments, bureaus, commissions, and agencies and in the United
States Tax Courts.

H.R. 1610, 82d Cong., 1st Sess. (1951), Mr. Celler.
The Supreme Court of the United States is empowered to prepare and

promulgate a code of ethics to govern the activities of attorneys at law
practicing before the Federal courts of the United States and its Terri
tories.

H. R. 2189, 82d Cong., 1st Sess. (1951), Mr. Camp.
Any member of the bar of the Supreme Court of the United States is

automatically eligible to practice before the United States Court of
Claims, the United States Court of Customs and Patent Appeals, the
United States Customs Court, the United States Emergency Court of
Appeals, the Tax Court of the United States, and any department, com
mission, board, or other agency of the United States exercising judicial
or quasi-judicial functions.

H. R. 4307, 82d Cong., 1st Sess. (1951), Mr. Lyle.
Member of the bar of any United States district court is eligible to

practice before any administrative agency of the United States without

application or a showing of other qualifications.

Evidence

S. 1570, 82d Cong., 1st Sess. (1951), Mr. McCarran.
Amend Title 18 U. S. C. � 3486 to read that no witness shall be ex

cused from testifying or from producing books, papers, and other records
and documents before either House or any committee of either House

or joint committee of the two Houses of Congress on the grounds that
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the testimony or evidence, documentary or otherwise may incriminate
him when the record shows that two-thirds of the full committee in

cluding at least one member of the minority party having the largest
representation on that committee authorize by affirmative vote that such
person be granted immunity; but no witness so compelled to testify,
or produce evidence, documentary or otherwise shall be prosecuted for
matter concerning which he claimed his privilege

S. 1747, 82d Cong., 1st Sess. (1951), Mr. O'Conor, Mr. Kefauver,
Mr. Hunt, Mr. Tobey, and Mr. Wiley.

Amend Title 18 U. S. C. � 3486 by adding that whenever in the judg
ment of the Attorney-General the testimony of any witness, or the pro
duction of books, papers, or other records or documents by any witness
in any case or proceeding before any grand jury or court of the United
States is necessary to public interest, such witness shall not be excused
from testifying or from producing books, papers, and other records and
documents on grounds of self incrimination but shall not be prosecuted
on matter concerning which he is compelled to testify and has claimed
his privilege.

Judiciary
H.R. 3251, 82d Cong., 1st Sess. (1951), Mr. Rogers.

Amend Title 28 U. S. C. � 1. To require participation of a full court
in each stage of a case or controversy before the Supreme Court of the
United States ; a quorum of the Court to consist of Justices of the United
States able to participate and a district judge for each unable to sit and
for each vacancy on the Court. Six Justices of the United States to con

stitute quorum for any other action by the Court; amend Title 28 U. S. C.
�291 empowering the Chief Justice, with approval of majority of Asso
ciate Justices able to hear the case, to obtain quorum by temporary
assignment of circuit judges when less than nine Justices are able to

participate.

Tide Lands

H. R. 4484, 82d Cong., 1st Sess. (1951), Mr. Walter.
Title and ownership of the lands beneath navigable waters within the

boundaries of the States and the natural resources within such lands and

waters, and right to control, develop, and use of same to be confirmed,
established and vested in the States or persons entitled as of June 5,
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1950; any State which has not yet done so may extend seaward boun
daries three geographical miles from its coast line, or in the case of the
Great Lakes, to the international boundary of the United States; pro
visions for use, development and conservation of certain resources of the
continental shelf lying outside State boundaries.

Tort

S. 872, 82d Cong., 1st Sess. (1951), Mr. Hunt.
United States liable for loss or damage sustained as a result of any

defamatory statement, constituting a libel or slander, made by Member
of Congress during any proceeding of either House, any committee or

joint committee; liability to be co-extensive to that of the Member

making statement if he were not constitutionally immune.

H. R. 2130, 82d Cong., 1st Sess. (1951), Mr. Denton.
Amend Title 28 U. S. C. by adding sections 2221 to 2225 inclusive to

render the United States liable in the same manner and extent as a pri
vate individual for statements constituting slander, libel, or defamation
made by a Member of Congress while immune, except that there be no

liability for interest prior to judgment or for punitive damages.



NOTES
AT THE CROSSROADS OF THE DOCTRINE OF SOVEREIGN

IMMUNITY: THE DOLLAR CASE

A FTER six years of litigation through five different courts the dispute
over the former Dollar Steamship Lines remains far from settled.

Although the controversy ranges from the effect of a 1938 transaction
between the Dollar interests and the former United States Maritime

Commission, to the power of the courts to enforce their orders against
members of the executive branch of the Government, the crux of the
matter lies in an interpretation of the law of sovereign immunity.
Before an analysis can be made of the legal problems involved, the

chronological sequence of events must be traced in some detail.

Sequence of Events

In the 1920's the Dollar Steamship Line of California (hereafter re

ferred to as Dollar of California) became indebted to the Shipping
Board, predecessor of the United States Maritime Commission (here
after referred to as the Commission) by virtue of promissory notes

given for the price of ships purchased from, and mortgaged back to,
the Shipping Board.1 In 1929 the Dollars organized the Dollar

Steamship Line of Delaware (hereafter referred to as Dollar of Delaware)
which purchased the ships from Dollar of California, and assumed the
indebtedness thereon. Dollar of California and R. Stanley Dollar, stock
holders in the new company, agreed to remain jointly and severally
liable with Dollar of Delaware.2 By 1938 Dollar of Delaware was in

desperate financial condition and. its debt to the Commission had mounted
to nearly $7,500,000. On August 15, 1938, a contract, styled an "Ad

justment Plan"3 was executed between the Dollar interests and the

Commission; thus the seed of the present controversy was sown. The
contract provided that Dollar of California, R. Stanley Dollar, and

1 For details of these early transactions see Dollar v. Land, 82 F. Supp. 919, 920-922

(D. D. C. 1948).
2 In the Commission's view Dollar of California remained liable on $3,575,193 and R.

Stanley Dollar on $1,781,250 respectively of the assumed indebtedness. Dollar v. Land, 87
U. S. App. D. C. 214, 219, 184 F. 2d 245, 250 (1950). The Court of Appeals for the
District of Columbia described this liability as that of surety. Ibid.

3 Transcript of Record, pp. 8-18 Land v. Dollar, 330 U. S. 731 (1947) contains a copy
of the original contract.
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several others were to transfer their stock in Dollar of Delaware to

the Commission which agreed to release Dollar of Delaware's debt.
It is important to note that the principal debt was not discharged. Pur
suant to the contract, on October 26, 1938, the Dollar stockholders
endorsed in blank and delivered to the Commission certificates for 92%
of the stock. The Commission caused new certificates to be issued in
its own name and took over management of the operating company whose
name was changed to American President Lines.

The company prospered so that by 1945 its entire debt had been paid
in full with interest out of earnings. The former Dollar stockholders
demanded return of their stock, but the Commission refused. Thereupon,
the Dollars brought suit in the United States District Court for the
District of Columbia against the individual members of the Commission

praying for return of the shares on the theory that they merely had been

pledged as collateral to secure a debt now repaid. As an alternative

ground for relief, plaintiffs contended that even if the 1938 contract
be construed a sale, it must be held illegal as beyond the scope of the
Commission's authority. On December 21, 1945, the District Court
on its own motion dismissed the suit as an unconsented one against the
United States.4 Upon Dollars' appeal, on March 18, 1946, the United
States Court of Appeals for the District of Columbia reversed and di
rected the District Court to make a finding on the ultimate merits in
order to determine the question of jurisdiction.6 That is, it must first
be ascertained whether the 1938 transaction was a sale, in which case

the action must fail as an unconsented suit against the United States,
or whether it was a pledge, in which case the suit would lie against the
individual defendants. In construing the statute which gave the Com
mission its contractual powers,6 the Court of Appeals found that Congress
did not intend to clothe the agency with sovereign immunity; hence, an
action would lie against the Commission as a body.
Upon appeal by the individual defendants, on April 7, 1947, the

Supreme Court affirmed the Court of Appeals' judgment on the ground
that first there must be a decision on the merits before the issue of

4 Unreported. For copy of order by District Judge H. A. Schweinhaut see Transcript,
supra, note 3 at p. 79.

6 Dollar v. Land, 81 U. S. App. D. C. 28, 154 F. 2d 307 (1946). Circuit Judges Ben
nett Champ Clark, Wilbur K. Miller, and E. Barrett Prettyman decided unanimously this
and all subsequent phases of the case occuring in the Circuit Court of Appeals.

6 49 Stat. 1988 (1936), as amended 52 Stat, 954 (1938), 46 U. S. C. � 1117 (1946).
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jurisdiction could be resolved.7 The Court held that if it was decided
on the merits either that the 1938 transaction was a pledge or that
the Commission had no statutory authority to purchase the shares
outright, then the plaintiffs would be entitled to possession of the shares as

against the individual defendants, though the judgment could not be
res judicata against the United States. By ignoring the Court of Appeals'
holding that the Commission was a suable entity not under the shield
of sovereign immunity, the Court reduced that holding to surplusage.
After trying the case upon the merits the District Court, on December

2, 1948, rendered judgment for defendants on the grounds that the
1938 transaction was a sale and the Commission had statutory authority
to acquire the shares outright.8 This judgment was reversed on July
17, 1950 by the Court of Appeals.0 The court found that the effect of
the 1938 Adjustment Plan was the substitution of tangible collateral
in the form of shares of stock for the surety liability of the Dollar
interests to better secure Dollar of Delaware's debt to the Commission.
In other words the 1938 transaction was a pledge. This finding rendered
it unnecessary for the court to proceed to the further question of the
Commission's statutory authority to acquire the shares outright10 since
the Supreme Court had held that either a finding of a pledge or the lack
of statutory authority on the part of the Commission to purchase the
shares would entitle the Dollars to possession as against the individual
defendants.11 Nevertheless, the Court of Appeals proceeded to find that
the Commission "exceeded any power granted to it by Congress"12 if
in fact it did acquire title to the stock in the 1938 transaction.13 The

7 Land v. Dollar, 330 U. S. 731 (1947). While Mr. Justice Reed concurred in the

result he felt the doctrine of sovereign immunity would bar this suit unless it could
be found that the Commission was a suable entity and that the plaintiffs had exhausted
all administrative remedies before coming into court. Id. at 739. At p. 734, footnote 2,
the Court notes that they reviewed this non-final judgment ". . . because it involved an

issue 'fundamental to the further conduct of the case.' " Compare the Court's subsequent
refusals to grant certiorari to final judgments, notes 14, 18, infra.

8 Dollar v. Land, 82 F. Supp. 919 (D. D. C. 1948). District Judge Matthew F.
McGuire sat on this and all subsequent phases of the case occurring in the District Court.

9 Dollar v. Land, 87 U. S. App. D. C. 214, 184 F. 2d 245 (1950).
10 "But we do not decide that question, because we do not reach it.'' Id. at 219, 184 F. 2d

at 250.
11 Note 7, supra.
12 Note 10, supra, at 256. For the Commission's statutory source of power see note

6, supra.
18 Since the court held the Commission did not acquire title, this finding on the statutory

authority issue appears to be dictum. But see Land v. Dollar, 188 F. 2d 629 (D. C. Cir.
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District Court was directed to order the return of the shares to the
Dollars. The members of the Commission appealed, but on November

13, 1950, the Supreme Court denied certiorari,1* thereby leaving the
Court of Appeals' decision on the merits undisturbed.

Pursuant to the Court of Appeals' decision, the District Court entered
an order on December 11, 1950, the effect of which was to declare
Dollars' title in the shares to be good against all the world.15 The Court
of Appeals on January 31, 1951 directed the entry of a modified order

eliminating the reference to title and restricting the scope to an "effec
tive possession" as between the Dollars and the individual defendants.16
This modification was in keeping with the Supreme Court's pronounce
ment that any judgment in favor of the Dollars could only entitle them
to possession of the shares as against the individual members of the
Commission and could not affect any claim of title by the United States.

Invoking Federal Rule 71, the court noted that the modified order would
be enforceable against Secretary of Commerce Charles Sawyer, successor
to the Commission as custodian of the shares.17 On March 12, 1951, the
Supreme Court denied the petition for certiorari filed by the Secretary
of Commerce and the former members of the Commission to review the

1951) where the same court in reference to 184 F. 2d 245 (1950) said: ". . . it was here

held that (1) the Commission had no power to acquire outright ownership of the stock

and (2) the plaintiffs were pledgors." (Emphasis supplied). Whether this determination of

the statutory authority issue was in fact dictum or a square holding may be of importance
to the eventual outcome of the case in light of the Supreme Court's footnote disposition
of the Dollar case in Larson v. Domestic & Foreign Corp., 337 U. S. 682, 702, footnote 26

(1949), see note 67, infra.
14 340 U. S. 884 (1950).

?15 Unreported, but set out in Land v. Dollar, 188 F. 2d 629, 631 (D. C. Cir. 1951).
is Ibid.
17 Id. at 632. On May 24, 1950, the Maritime Commission was abolished and the

Secretary of Commerce succeeded to its functions. Reorganization Plan No. 21, 15 Fed. Reg.
3178 (1950). On June 11, 1947, pursuant to stipulation entered into between litigants,
the District Court had ordered that pending final determination, the Commission could
not dispose of the shares without giving Dollars notice of their intention to do so. The

Court of Appeals construed the transfer of stock from the Commission to the Secretary
of Commerce as such a disposition, presumably with notice to Dollars, thus making the

June 11 order, and all subsequent orders covering the shares, lawfully enforceable against
the Secretary. Note 15, supra, at 632. Hence, F. R: C. P. 71 was invoked. It provides in

part ". . . when obedience to an order may be lawfully enforced against a person who

is not a party, he is liable to the same process for enforcing obedience to the order as if

he were a party."
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Court of Appeals' modified order, and also refused to reconsider their

previous denial of certiorari.18
On March 16, 1951, pursuant to the Court of Appeals' mandate, the

District Court ordered that "effective possession" of the shares be de
livered to the Dollars.19 In implementing the order, the court specified
that Sawyer endorse the stock certificates in blank, deliver them to the Dol

lars, and order the transfer of the shares upon the record books of Ameri
can President Lines. In the event Sawyer failed to endorse the certificates
or give the instructions of transfer, the court provided they were to

be done by the clerk of the court. Sawyer immediately delivered the
certificates for the stock but refused to endorse them or to direct the
record transfer of the shares. An official in the Justice Department ad
vised the transfer agent of American President Lines not to make the
stock transfer upon the record books. Sawyer also executed a proxy to
an official of the Commerce Department empowering him to vote this
stock at the annual meeting of the company. At the meeting, George L.

Killion, presiding as president of American President Lines, recognized
Sawyer's proxy who voted the shares, while ignoring the Dollar inter
ests who appeared with the certificates endorsed by the clerk of the
court. In the meantime, attorneys in the Department of Justice filed an

action to quiet title to the disputed shares of stock in the name of the
United States in the District Court for the Northern District of Cali
fornia. They also filed a motion for a preliminary injunction to main
tain the status quo of the disputed shares pending final judgment in
that suit. On April 11, the District Court of California granted the pre
liminary injunction restraining the Dollars from exercising any rights
over the stock and restraining the officers of American President Lines
from recognizing any rights in the Dollars.20 The court also dismissed
contempt proceedings instituted by the Dollars against officials of the
Departments of Commerce (Sawyer's proxy) and Justice (attorneys re

questing injunction) on the ground they were not in contempt of the
March 16 order of the District Court for the District of Columbia.
The Court of Appeals for the District of Columbia Circuit, on April 6,

ordered Secretary Sawyer, other Commerce and Justice officials, and the

18 Land v. Dollar, 340 U. S. 948 (1951).
18 Unreported, but set out in part in Sawyer v. Dollar, 190 F. 2d 623, 627-629 (D. C.

Cir. 1951). Sawyer's appeal from this order was dismissed without opinion by the Court
of Appeals on April 4, 1951. Noted in Land v. Dollar, 341 U. S. 737, 745-746 (1951).

20 United States v. Dollar, 97 F. Supp. 50 (N. D. Cal. 1951). Judge George B,. Harris
sitting.
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American President Lines' president, Killion, to show cause why they
should not be held in contempt of court.21 On April 10, the court issued
a restraining order forbidding the Government officials from utilizing
the preliminary injunction about to be entered by the District Court
in California, or from taking any other legal steps inconsistent with pre
vious court orders entered in the District of Columbia.22 On May 18,
the Court of Appeals adjudged the officials guilty of civil contempt for
failure to comply with the order to deliver an "effective possession" of
the shares to the Dollars, and for securing in California injunctive relief

designed to nullify that order.23 The officials were given five days in
which to purge themselves of civil contempt or else be imprisoned until

they complied with. the prior order 24 Chief Justice Vinson, on May 22,
ordered a stay of the contempt process pending disposition by the
Supreme Court of petitions for certiorari, filed and to be filed, question
ing the legality of the Court of Appeals' restraining order and contempt
action.25
On June 4, the Supreme Court granted certiorari to review the Court

of Appeals' April 10 order restraining utilization of the injunction se

cured in California and April 4 dismissal of the appeal by Sawyer et al.
from the "effective possession" order entered by the District Court in
the District of Columbia.26 And, on November 13, the Court granted
certiorari to review the adjudication of contempt by the Court of Ap
peals.27 These proceedings are now pending before the Court.
Meanwhile, further action had occurred in the California suit filed by

the United States to quiet title to the shares. On October 2, the District
Court dissolved the preliminary injunction, previously issued, which had
restrained American President Lines from recognizing the Dollars' rights
in the shares, and adjudged full title to be in the Dollars.28 The court

21 See written opinion by Judge Prettyman stating reasons for issuance of this oral
order. Land v. Dollar, 190 F. 2d 366, 367 (D. C. Cir. 1951).

22 Unreported, but set out in Land v. Dollar, 341 U. S. 737, 737-738 (1951). On April
17, Chief Justice Vinson stayed this restraining order pending Supreme Court's action
on petition for writ of certiorari, about to be filed by the Attorney General, questioning
the propriety of the order. Noted id. at 738.

23 Sawyer v. Dollar, 190 F. 2d 623 (D. C. Cir. 1951).
2* Id. at 635, 648.
25 Noted in Land v. Dollar, 341 U. S. 737, 738 (1951).
2� Ibid.
27 Sawyer v. Dollar, no. 247, U. S. Sup. Ct., November 13, 1951 (20 U. S. Law Week

3123).
28 United States v. Dollar is noted at 20 U. S. Law Week 1059. Judge Edward P.

Murphey now sitting in the U. S. District Court for the Northern District of California.
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by invoking the doctrine of collateral estoppel, in effect, held that the
District of Columbia suit, in which the Court of Appeals had found the
stock was merely pledged, was res judicata against the United States.

However, on November 20, the Court of Appeals for the Ninth Circuit
reimposed the injunction pending appeal from the District Court's

adjudication, because the lower court's holding was "at war" with the

Supreme Court's pronouncement that any judgment entered in the
District of Columbia could not be res judicata, against the United States.29
Thus a final ruling on the United States' suit in the federal courts in
California is still pending.

Pledge or Sale?

There is no single decisive index to the nature of the 1938 contract. The answer

to the problem depends upon the comparative evaluation of various indices, some
pointing one way and some the other.30

Most of these "various indices" are extrinsic to the Adjustment Plan
which contains the equivocal word "transfer"31�a term consonant with
either a sale or a pledge. This extrinsic evidence varies from R. Stanley
Dollar's capital loss taken on the stock in his 1938 tax return, indicating
he regarded the stock as sold, to the Commission's issuance of new

shares of American President Lines in its own name rather than in that
of the United States, indicating the Commission acted as pledgor. The
Court of Appeals' opinion contains an excellent enumeration of the con

flicting evidential facts.32 The court gave great weight to the fact that

equity ordinarily construes such a transaction between a distressed debtor
and a powerful creditor in favor of the former, especially when the
latter, having been compensated for his loan, asserts ownership as well.33
It is not within the scope of this note to analyze the 1938 transaction

and reach a conclusion thereon. Suffice it to say that a competent court
with jurisdiction, after carefully weighing all the conflicting evidence,
concluded that the 1938 contract constituted a pledge.34 This finding is
entitled to even greater respect since the Supreme Court twice refused

29 United States v. Dollar, no. 13,130, C. A. 9th Cir., November 20, 1951. Circuit Judges
Stephens, Healy, and Pope sitting. For Supreme Court's pronouncement on res judicata,
see note 7, supra.
80 Dollar v. Land, 87 U. S. App. D. C. 214, 219, 184 F. 2d 245, 250 (1950).
31 Transcript of Record, pp. 8-18, Land v. Dollar, 330 U. S. 731 (1947) contains a copy

of the original contract.
32 Note 30, supra, at 184 F. 2d 245, 251-253 (1950).
33 Id. at 253-254.
84 Note 30, supra.



296 The Georgetown Law Journal [Vol. 40: p. 289

to review it.35 Therefore, it will be assumed hereafter that the disputed
shares were pledged, not sold.

Sovereign Immunity

What are the legal consequences when the pledgee refuses to return

the pledged goods upon satisfaction of the debt? The pledgee has tor-

tiously breached his duty to return the property and is subjected to legal
process to answer for his wrong.36 Does the result differ when the wrong
doer is an official of the Government? The answer to this question de

pends upon an understanding of the doctrine that the sovereign is
immune from unconsented suits.
The sovereign immunity of the Federal Government is not expressly

provided for by the Constitution but is a creature of judicial construc
tion.37 The sovereign immunity of the states in federal courts is in part
provided for by the Constitution,38 and in part by judicial construc
tion.39 While the doctrine had a strong foundation in the days of abso
lute monarchy in England40 it has survived in our democratic nation. In
suits seeking relief in the nature of compelling or restraining specific
governmental action, there exist today,41

. . . the strongest reasons of public policy for the rule that such relief cannot
be had against the sovereign. The Government, as representative of the com

munity as a whole, cannot be stopped in its tracks by any plaintiff who presents
a disputed question of property or contract right.

But these "reasons of public policy" are not so strong in suits seeking
damages from the Government.42

35 Notes 14 and 18, supra. The Court has been given that opportunity a third time,
but as yet neither accepted nor refused. See note 67, infra. While denial of certiorari does
not per se indicate the Court's approval of a holding, the fact that the holding was made

pursuant to a prior directive of the Court (330 U. S. 731) and that it intimately affected
the Federal Government, would dictate that the Court reverse a clearly erroneous decision.
36 Brown, Personal Property 313, 581, 616 (1936).
37 Monaco v. Mississippi, 292 U. S. 313, 321 (1934) ; Block, Suits Against Government

Officers and Sovereign Immunity Doctrine, 59 Harv. L. Rev. 1060, 1065 (1946).
38 U. S. Const., Amend. XI confers it when suit brought by citizens of other states

or subjects of foreign states.
39 Hans v. Louisiana, 134 U. S. 1 (1890) confers it when suit brought by the state's

own citizens. For immunity from unconsented suit in state's own courts by its own citizens,
see Barrett v. State, 220 N. Y. 423, 116 N. E. 99 (1917).

40 See Borchard, Government Liability in Tort 34 Yale L. J. 1, 2 for a criticism of the

rationale that "the King can do no wrong."
�� Larson v. Domestic & Foreign Corp., 337 U. S. 682, 704 (1949).
42 Id. at 703-704. Examples of such Congressional action are: Tucker Act, 24 Stat. 505
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The Congress has increasingly permitted such suits to be maintained against the
sovereign and we [the Supreme Court] should give hospitable scope to that
trend.

Likewise, in the field of specific relief the barrier of sovereign immunity
has not remained inflexible. In 1882 there was engrafted upon the doc
trine of sovereign immunity by the leading case of United States v. LeeiZ
a principle consonant with both the public policy underlying the doc
trine and with the public policy of protecting private property rights. In
the Lee case, plaintiff sued in ejectment to recover possession of what is
now Arlington Cemetery from defendants who were officers of the United
States. The defense raised was that the officers were custodians of the
land on behalf of the United States who held record title by virtue of

buying the lands at a tax sale. That is, the defense of sovereign im

munity was invoked. However, in the trial court the jury had found that
title was not in the United States because the tax sale was invalid. The
Supreme Court upheld that determination which rendered the de
fendants' possession unlawful. The Court ruled that since the defendants
were in wrongful possession, they held in their individual capacities, not
as government officials. Hence, the defense of sovereign immunity failed,
and defendants were ousted from possession. The Court was careful
to hold that the judgment was not res judicata against the United States,
which could not be sued without its consent. Thus, the judgment in no

way prejudiced the right of the United States to bring an action to quiet
title.
A multitude of cases have since reached the Supreme Court involving

specific relief against both federal and state officials. The defense is
always that the suit is an unconsented one against the sovereign. The
plaintiff always contends that he is suing the defendant as an individual,
not as an official. The Supreme Court always professes that the question
has ". . . rarely been free from difficulty . . ,"44 and then proceeds to a

result which apparently compounds the pre-existing confusion. So when
arrayed side by side, it is not "... an easy matter to reconcile all the de
cisions of the Court in this class of cases."45

(1887), as amended 62 Stat. 940 (1948), 28 U. S. C. � 1346 (Supp. IV, 1951) (contracts);
Federal Tort Claims Act, 28 U. S. C. � 1346 (1946). For "hospitable scope" given this
trend by the Supreme Court see Brooks v. United States, 337 U. S. 49 (1949) (off-duty
soldier recovered under Federal Tort Claims Act).

43 106 U. S. 196 (1882).
44 Cunningham v. Macon & Brunswick R.R., 109 U. S. 446, 451 (1883)
48 Ibid.
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But a close examination of the cases shows a rather definite pattern
being evolved. The standard test to determine if the sovereign is being
sued is not the nominal party named on the record, but the effect of
the specific relief which can be rendered.46 Keeping this test in mind,
three categories appear in those cases in which the defense of sovereign
immunity has been sustained. First, there are those cases in which, if
specific relief were granted, the net effect would be to compel specific
performance of a contract as against the sovereign.47 For example, in
Goldberg v. Daniels48 a petition for mandamus to direct the Secretary
of Navy to deliver a United States cruiser pursuant to an alleged con

tract of sale, was dismissed as an unconsented suit against the Govern
ment. Second, there are those cases in which, if specific relief were

granted, the net effect would be to collect money from the public treas

ury, directly or indirectly.49 For example, in Mine Safety Co, v. For-

restal,50 a suit to enjoin Treasury officials from withholding payments
on war contracts to offset excess profits made on another contract, was
dismissed as an unconsented suit against the Government. Third, there
are those cases in which plaintiff seeks to compel the sovereign to part
with an admitted title, or to control disposition of property admittedly
owned by the sovereign.51 For example, in Oregon v. Hitchcock,52 a suit
to enjoin Interior Department officials from patenting public land to

Indians on the ground that the state of Oregon was entitled to the land

by virtue of certain Congressional acts, failed as being an unconsented
suit against the Government.
When the case does not fit into one of the above three categories, the

doctrine of sovereign immunity does not bar an action for specific relief

48 Ex parte New York, 256 U. S. 490, 500 (1921) ; Minnesota v. Hitchcock, 185 U. S.

373, 387 (1902); In re Ayers, 123 U. S. 443, 487 (1887).
47 Larson v. Domestic & Foreign Corp., 337 U. S. 682 (1949) ; Mine Safety Co. v.

Forrestal, 326 U. S. 371 (1945); Wells v. Roper, 246 U. S. 335 (1918); Goldberg v.

Daniels, 231 U. S. 218 (1913).
48 Note 47, supra.
49 Mine Safety Co. v. Forrestal, 326 U. S. 371 (1945) ; Great Northern Ins. Co. v. Read,

322 U. S. 47 (1944) ; Wells v. Roper, 246 U. S. 335 (1918) ; Smith v Reeves, 178 U. S.
436 (1900). Some of the cases fit in several categories, cf. note 47, supra. Where Congress
has waived sovereign immunity an action for money damages will lie, see note 42, supra.

50 Note 49, supra.
51 Morrison v. Work, 266 U. S. 481 (1925) ; Oregon v. Hitchcock, 202 U. S. 60 (1906) ;

Naganab v. Hitchcock, 202 U. S. 473 (1906) ; Cunningham v. Macon & Brunswick R.R.,
109 U. S. 446 (1883).

52 Note 51, supra.
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against officials who have wrongfully invaded property rights of the

plaintiff, because defendants have acted in their individual rather than
official capacities.53 What the nature of that wrongful invasion must

be is still open to some question. Up until 1949, it appeared from the
case patterns that either tortious conduct or actions exceeding statutory
authority or based upon an unconstitutional statute were sufficient. How

ever, from the Supreme Court's latest pronouncement on this field of
the law in Larson v. Domestic & Foreign Corp., it appears that tortious
conduct alone will not suffice, but must be coupled with unauthorized
or unconstitutional action.54 The doctrine of sovereign immunity is so

strong that the cases which allow specific relief against the official in his
individual capacity are careful to note that such action cannot be res

judicata against the sovereign.
What rationale led to the crystallization of the above three categories

of cases in which sovereign immunity bars the action? When new cases

demanding a previously unconsidered type of relief arise, how does the
Court decide whether to allow the action against the defendant in his
individual capacity or to create a new category of prohibited suits?

Saying that the suit will lie when it affects the defendant in his indi
vidual rather than official capacity begs the question. The real answer
seems to lie in harmonizing two conflicting public policies. On the one

hand, there is the public policy against obstructing governmental func
tions and rendering the sovereign impotent by a multitude of suits which

compel or restrain governmental action. On the other hand, there is the
public policy implicit in the due process clauses of the Fifth and Four
teenth Amendments. That is, one's property rights must be protected
against invasion under color of sovereign authority.
Ultimately the burden of balancing the two falls upon the Supreme

Court. When property rights can be protected without hamstringing gov
ernmental process, the Court speaks in terms of suing the official in his

63 Land v. Dollar, 330 TJ. S. 731 (1947), (shares of stock); Ickes v. Fox, 300 U. S. 82

(1937), (water rights); Tindal v. Wesley, 167 U. S. 204 (1897), (land); United States
v. Lee, 106 U. S. 196 (1882), (land). Cf. Philadelphia Co. v. Stimson, 223 U. S. 60S, 619,
620 (1912).

54 Larson v. Domestic & Foreign Corp., 337 U. S. 682 (1949). The Larson case fits into

category one and possibly could be so restricted, see note 47, supra. But by (1) approving
the cases in note S3, supra, only because they contained elements of unconstitutional or
unauthorized action, or were distinguishable, and (2) by impliedly overruling Goltra v.

Weeks, 271 U. S. 536 (1926) because it contained tortious conduct alone, the case may
not be so restricted. Future cases must be decided before the full import of the Larson
case can be ascertained.
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individual capacity. However, when a suit is one of a potential class
which, when taken collectively, would obstruct governmental functions,
the Court feels the defendant has donned his official garments, and it

accordingly bars the suit as an unconsented one against the sovereign.
Hence, the government official is not the schizophrenic that the language
of the Court would lead us to believe. He cannot convey possession of

property, wrongfully withheld by him as an individual, and still retain

possession as an official acting on behalf of the sovereign. The Supreme
Court has merely preserved the phrases, "individual capacity" and
"official capacity" as used in the Lee case, as a method of revealing how
the two diverse public policies have been harmonized.

Contempt

This brings us back to the Dollar case. Were the judicial steps taken

by the Court of Appeals for the District of Columbia in ordering the

Secretary of Commerce et al. to deliver "effective possession" of the

disputed shares of stock in conformity with the law of sovereign im

munity as developed above? Will contempt process lie against an execu

tive official to coerce him in his "individual capacity" without inter

fering with his forbidden "official capacity"? Obviously Sawyer, the in

dividual, cannot be forced to indorse stock certificates for the former
Maritime Commission without the signature of Sawyer, the official. Saw

yer, the individual, cannot be imprisoned until he purges himself of civil
contempt while Sawyer, the official, sits at his desk. These "logical absurdi
ties" can be avoided by speaking in terms of diverse public policies rather
than about "official" or "individual" capacities. What did the Supreme
Court really decide in Land v. Dollar when it remanded the case for
decision on the merits to determine whether the suit would lie?55 The
Court in reality balanced the public policy of sovereign immunity as

against the public policy of protecting private property rights. While
the Court said that if the merits are decided in favor of the Dollars,
they would be "entitled to possession of the shares as against petition
ers,"56 referring to the officials in their individual capacity, the Court
really meant that the property rights of the Dollars could be protected
without unduly obstructing governmental functions. The Court prac
tically spoke in terms of the public policy of protection of private
property rights when, after speaking about wrongful detention of a

55 330 TJ. S. 731 (1947). See note 7, supra.
5� Id. at 739.
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citizen's property by public officials acting under color of sovereign au

thority, it said:67
The dominant interest of the sovereign is then on the side of the victim who
may bring his possessory action to reclaim that which is wrongfully withheld.

So the Court decided that the potential class of suits which will seek

specific relief similar to that sought by Dollars, will not so hamstring
governmental functions as to warrant subverting the public policy of

protecting private property rights. That the Court was not unaware of
the effect of their decision is shown by the admonitions given the ma

jority by Mr. Justice Reed in a concurring opinion in which he dissented
from the reasoning of the Court:58

A piece of paper, the stock certificate, will be taken from the hands of the
Maritime Commission and placed in the hands of plaintiffs by a court decree, if
plaintiffs are successful. If the decree is to be effective, it will require the indi
vidual defendants to transfer the certificates by endorsement of the name of
the Maritime Commission. . . .

So it cannot be said that the Court of Appeals' "effective possession"
order was not in harmony with the Supreme Court's decision. The order

restraining the officials from utilizing the injunction obtained in Cali
fornia to nullify the "effective possession" order is only a logical method
of enforcing an order foreseen with apparent advance approval by the

Supreme Court. To doubt the correctness of the Court of Appeals' judi
cial steps is to doubt the correctness of the Supreme Court's decision in
Land v. Dollar. In fact, the California District Judge who granted the
preliminary injunction did doubt the correctness of the Supreme Court's
decision. This was apparent when he said, "The Larson case effectively,
if not expressly, overrules Land v. Dollar, . . ,"59 and, "The paradox
[resultant from the District of Columbia judgment] has probably been
created by over-extension of doctrine of United States v. Lee. . . ."60
This raises the question, is Land v. Dollar an "over-extension of the

principle engrafted onto the doctrine of sovereign immunity by United
States v. Lee? After the decision in the Lee case the officials complied
with the ejectment order. In fact the Government did not re-litigate
title but paid the Lees their stipulated price for the land. But in the

" Id. at 738.
58 Note 55, supra, at 741 (concurring opinion). See note 7, supra, for grounds upon

which concurrence based.
59 United States v. Dollar, 97 F. Supp. SO, 55, footnote 13. (N. D. Cal. 19S1).
60 Id. at 52, footnote 3.
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Dollar case the officials not only refused to comply with the "effective

possession" order but tried to nullify it. Would the Court in the Lee
case have sanctioned the use of judicial compulsion to eject the official
custodians in order to turn over possession of the land to the Lees? A
few selected quotes from the Lee case answer this question in the affirma
tive:

In such cases [as this] there is no safety for the citizen, except in the protection
of the judicial tribunals, for rights which have been invaded by the officers of
the government, professing to act in its name.61
The position assumed here [by Government counsel] is that, however clear his

[the citizen's] rights, no remedy can be afforded to him when it is seen that
his opponent is an officer of the United States, claiming to act under its au

thority. . . ,62
All the officers of the government, from the highest to the lowest, are creatures
of the law, and are bound to obey it.63

Thus it seems clear that the Court in the Lee case would not deprive the
citizen of his "remedy" to enforce an adjudicated right when "his op
ponent is an officer of the United States." Had the officials in the Lee
case not obeyed the ejectment order, it seems reasonable to say the
Court would have sanctioned the use of contempt process. But is the Lee
doctrine being over-extended in the Dollar case when the Court of

Appeals for the District of Columbia enjoins officials from utilizing an

injunction issued in a suit brought by the United States to quiet title to

the shares, a right admittedly in the Government since no prior pro
ceedings could be res judicata as to it? The Lee case was explicit in its
assertions that the decision could not bind the United States, who
". . . may proceed by a bill in chancery to quiet its title, in aid of which,
if a proper case is made, a writ of injunction may be obtained."64 (Em
phasis supplied) . But the Lee case was equally as explicit in stating that
a citizen would not be granted a right devoid of remedy when his
opponent was an officer of the United States. Hence, the Court of
Appeals' conclusion that "a proper case is made" for an injunction only
when it does not nullify the remedy granted the citizen, is sound.65 Thus,
while the United States might be entitled to injunctive relief to prevent
the Dollars from selling or destroying the American President Line's

61 United States v. Lee, 106 U. S. 196, 219 (1882).
62 Ibid.
63 Id. at 220.
64 Id. at 222.
65 Land v. Dollar, 190 F. 2d 366, 373 (D. C. Cir. 1951).
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controlling stock, the Government would not be entitled to thwart the
"effective possession" order. Land v. Dollar is the logical outcome of the
Lee rule.

Possible Outcome

The Dollar case has carried the Supreme Court to the crossroads of
the doctrine of sovereign immunity. A failure to enforce the Lee rule
to its logical conclusion will sap the strength of a ruling, cited with ap

proval countless times, until all that remains will be a barren right,
devoid of remedy.
What alternatives does the Supreme Court have in the questions of the

Dollar case pending before it?*6
First, the Court could overrule the Court of Appeals on some techni

cality. For instance it could hold that the Court of Appeals had no

jurisdiction to enforce the "effective possession" order which was in fact
entered by the District Court, but upon the mandate of, and in the

language prescribed by, the Court of Appeals. Such a result could be
inconclusive since the District Court might then undertake to enforce
the order.

Second, the Court might review the Court of Appeals' decision on

the merits.67 If that decision was found erroneous, then the pending
issues would become academic since then the Dollars would no longer
have any rights to the shares of stock. If that decision were found
correct, the Court would be faced with the basic issues as described
below in the fourth alternative.

Third, the Court might delay until the Ninth Circuit Court of Appeals
reaches a decision on the merits in the United States' suit to quiet title.
This alternative would have the effect of quashing the Lee rule. For
then a precedent will have been set enabling Government officials to
thwart an order for specific relief issued against them by a competent
court, simply by ignoring that order and by nullifying it with inconsist
ent legal action. If, before the Supreme Court acts, the Court of Appeals

66 See notes 25, 26, and 27, supra, for questions pending before the Court.
67 The Court has reserved the right to act on a petition for certiorari requesting them

for the third time to review the merits. Land v. Dollar, 341 U. S. 737, 738 (1951). The
Court would then decide if the 1938 transaction were a sale or pledge. The Court might
also need to decide if the former Maritime Commission had statutory authority to acquire
the shares outright. In the Larson case, note 54, supra, at p. 702, footnote 26, Land v.

Dollar was approved only because plaintiff had alleged lack of statutory authority in addi
tion to tortious withholding. See note 13, supra, for the views of the Court of Appeals in
the District of Columbia on the statutory authority of the former Maritime Commission.
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in California decides either that title to the disputed shares is in the
United States or in the Dollars, then the pending issues might become
academic. Depending upon the result reached in California, the Dollars
would then either have no rights to the shares, or full title to them.

Fourth, the Court could meet the issues head on and either provide
the logical remedy dictated by the Lee rule by upholding the Court of

Appeals' actions or relegate the right conferred in the Lee case to an in

effective, remediless status. The "effective possession" order, the re

straining order forbidding utilization of the preliminary injunction se

cured in California, and the contempt process, may be approved or over

ruled. The Court, as it has done in the past, may continue to balance
the diverse public policies of sovereign immunity and protected private
property rights, when specific relief is sought against officials of the sov

ereign; or the Court may abandon the property right policy and adhere
to an inflexible doctrine of sovereign immunity. It is submitted that
the former alternative would be more in harmony with our democratic
tradition and with judicial precedent.
However uncertain the eventual outcome, one fact appears beyond

doubt. In the words of Mr. Justice Jackson,68
No one knows for how long this [litigation] will continue. My prediction would
be in terms of years rather than months.

ROBERT E. CONN

THE CLEAR AND PRESENT DANGER TEST�SCHENCK TO
DENNIS

TH the recent decision of the United States Supreme Court in the
case of Dennis v. United States1 we are once again brought face

to face with the perennial problem of balancing national security
against individual freedom. For over thirty years now, since Mr.

Justice Holmes first enunciated in Schenck v. United States2 the now

famous clear and present danger test, this doctrine has been of first

importance in making the necessary adjustment of individual vis-a-vis
societal interests above referred to. Due to the great importance of this

88 Land v. Dollar, 341 U. S. 737, 748-749 (1951) (dissenting opinion).

1 341 U. S. 494 (1951).
2 249 U. S. 47 (1919).
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basic problem in these critical days and due to the new appraisal of the
clear and present danger test in the Dennis case it is vital that we once

again consider its meaning, its significance, and its many-faceted appli
cation at the present time.
In the Dennis case, the situation facing the Supreme Court was as fol

lows: Eugene Dennis and his companions were convicted in the United
States District Court for the Southern District of New York on an indict
ment for violations of Section 3 of the Smith Act3 for conspiring to organ
ize the Communist Party of the United States as a group to teach and ad
vocate the overthrow of the government of the United States by force and
violence. The Court of Appeals, through Chief Judge Learned Hand,
affirmed their conviction4 and the defendants petitioned for certiorari to
the Supreme Court. The basic issue in the limited certiorari granted was

whether the Smith Act as it stands, or as applied in the case, violates
the First Amendment of the United States Constitution. The Supreme
Court held the Act constitutional in an opinion written by Mr. Chief
Justice Vinson.
The appellants made a very strong stand in their briefs and argu

ments upon the basis of the clear and present danger test. There was

no evading the issue of the test's meaning and interpretation for the
Mr. Chief Justice Vinson pointed out.5

Origin of the Test�The Schenck Case

No intelligent discussion of the clear and present danger test can be
made without going back to its birth in the Schenck case6 and investi
gating the circumstances of its origin and its subsequent growth and
development.
The test first appears in the opinion in the Schenck case written by

Mr. Justice Holmes in 1919. Schenck had been convicted on a

charge of conspiracy to obstruct the recruiting and training of
draftees in World War I and for doing so in contravention of the
Espionage Act of June 15, 191 7. 7 Schenck's unlawful activity consisted
in the publication and distribution of a pamphlet advocating resistance
to the draft call on the part of inductees and resistance to the training

3 18 U. S. C. � 11 (1946).
4 United States v. Dennis, 183 F. 2d 201 (2d Cir. 19S0).
5 "In this case we are squarely presented with the application of the 'clear and present

danger' test, and must decide what the phrase imports." Note 1, supra, at 508.
6 Note 2, supra.
7 40 Stat. 217, 219 (1917), SO U. S. C. � 33 (1946).
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process as well, by those already in training for the armed services.
Schenck who was Secretary General of the Socialist Party of America
had printed 15,000 such leaflets for distribution. In the publication were

phrases, typical of which is: "A conscript is little better than a con

vict" etc.

After showing that the conduct of Schenck clearly proved an intent
to obstruct conscription in direct violation of the Espionage Act, Mr.
Justice Holmes laid down his famous test of clear and present danger:8

The question in every case is whether the words . . . used are in such circum
stances and are of such a nature to create a clear and present danger that they
will bring about the substantive evils that Congress has a right to prevent. It
is a question of proximity and degree.

Beyond this, Mr. Justice Holmes does not define precisely what the
significance of the test is or what its various terms mean. In the many
"free speech" cases that followed the Schenck case and where the test
was actually applied or sought to be applied, the test gradually as

sumed protean characteristics until by the time of the Dennis case no

one was quite certain to what degree the test might be extended or

limited.
In describing the further development of this rule, it is very important

to keep in mind what Mr. Justice Holmes had to say in the Schenck case

immediately preceding the enunciation of the clear and present danger
test as such:9

The character of every act depends on the circumstances in which it is done.

This point deserves emphasis here because it must be remembered, as

Mr. Justice Brandeis was to recall in a later case that the doctrine must
not be ripped violently out of context and applied willy-nilly to any given
situation without taking cognizance of the circumstantial character of
the test.10
After World War I there was a whole series of free speech cases arising

out of the Espionage Act of 1917. Many of these cases eventually
reached the Supreme Court for review.
After Schenck, the next big case to come to the Court's purview was

Frohwerk v. United States,11 also decided in 1919. Here the defendant

8 Note 2, supra, at 52.
9 Ibid.
10 Schaefer v. United States, 251 U. S. 466 (1920).
11 249 U. S. 204 (1919).
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bad published a St. Louis newspaper which in its campaign to obstruct

conscription into the armed services during World War I, was found
to have violated the 1917 Espionage Act. Mr. Justice Holmes, again
speaking for the Court, decided the case squarely on the basis of the
Schenck precedent which was almost on all fours with the issues in
this case. As far as the clear and present danger test goes, Mr. Justice
Holmes had little more to say than he had already said in the Schenck
case.12 He does emphasize the fact that free speech is not an absolute,
a point so memorably expressed by him in the Schenck case. "The most

stringent protection of free speech would not protect a man falsely
shouting fire in a theatre and creating a panic."13
At approximately this same time Debs v. United States was decided.14

The labor leader had also been convicted under the Espionage Act of
1917 for denouncing in a public speech in Chicago the specific war aims
of the nation in World War I. When the case finally came to the

Supreme Court on certiorari, Mr. Justice Holmes wrote the opinion.
He again cites the clear and present danger test to support the affirmance
of Mr. Debs' conviction. Although the labor leader was speaking within
a permissible area of free speech, viz., a blanket denunciation of war
in general, he had used this merely as a vehicle for an undercurrent of
criticism of American participation in the First World War. Even this

subterfuge was not adequate to escape the rigid requirements of the
clear and present danger test.15
As yet, in the free speech cases following the Schenck case,

we still lack from either Mr. Justice Holmes or Mr. Justice Brandeis
a clear-cut explanation of the significance, the limitations, and full
applicability of the clear and present danger test.
It is in the next important free speech case, Abrams v. United States16

that we notice the initial divergence between Holmes and Brandeis on

12 ". . . we think it necessary to add to what has been said in Schenk v. United States,
ante, 47, only that the First Amendment while prohibiting legislation against free speech
as such cannot have been, and obviously was not, intended to give immunity for every

possible use of language. Robertson v. Baldwin, 165 U. S. 275, 281. We venture to believe
that neither Hamilton nor Madison, nor any other competent person then or later, ever

supposed that to make criminal the counseling of murder within the jurisdiction of Congress
would be an unconstitutional interference with free speech." Note 11, supra at 206.

13 Schenck v. United States, 249 U. S. 47, 52 (1919).
14 249 U. S. 211 (1919).
15 ". . . the immunity of the general theme may not be enough to protect the speech."

Id. at 213.
i� Abrams v. United States, 250 U. S. 616 (1919).
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the one side, and the rest of the Court on the other. Abrams was con

victed for publishing in New York City a pamphlet denouncing the
United States' dispatch of troops into Russia as an attack on "the
workers of the world." Mr. Justice Holmes dissented, with Mr. Justice
Brandeis concurring, on the ground that the intent to disrupt the United
States Government had not been clearly proved. It was in this case that
Mr. Justice Holmes adumbrated a view of the clear and present danger
test that was later to be relied on strongly by the appellants in the
Dennis case. That view stressed the insignificance of the efforts of
the revolutionaries, their meager chance for success. Applying this
criterion to the Abrams case, they would have found that appellant's ac

tivity did not provide adequate imminence to constitute a substantial

enough evil to come within the ambit of legitimate legislative interference.
This emphasis given the test is clear from the manner in which Mr. Justice
Holmes dwelled on the aspect of imminence.17 He pointed out that in
time of war, dangers otherwise too remote, may become so immediate
that Congress might constitutionally prohibit them.18
It was in this case also that Mr. Justice Holmes, for the first time,

gave the basic supposition and, as it is here submitted, a very dangerous
and fallacious rationale, to the entire clear and present danger test. He
felt that there must be clear proof of imminent danger, because in

ordinary circumstances free speech is strong enough to defend itself.
When there is no urgent peril, then there is time for the free trade of
ideas competing for acceptance in the market-place of public opinion.
This he expresses in very fervid and emotional terms.19 After this
emotional appeal, Mr. Justice Holmes begins to lay the foundation for

17 "I do not doubt for a moment that . . . the United States constitutionally may

punish speech that produces or is intended to produce a clear and imminent danger that
. . . will bring about forthwith certain substantive evils that the United States . . . may
seek to prevent." Id. at 627 [Emphasis supplied].

18 "The power undoubtedly is greater in time of war than in time of peace because
war opens dangers that do not exist at other times." Id. at 627-628.

19 "... I think that we should be eternally vigilant against attempts to check the
expression of opinions that we loathe and believe to be fraught with death, unless they so

imminently threaten immediate interference with the lawful and pressing purposes of the
law that an immediate check is required to save the country. I wholly disagree . that
the First Amendment left the common law as to seditious libel. . . . Only the emergency
that makes it immediately dangerous to leave the correction of evil counsels to time
warrants making any exception to the sweeping command, 'Congress shall make no

law. . . .' " [Emphasis supplied].. Abrams v. United States, 2S0 U. S. 616, 630-631 (1919)
(dissenting opinion).
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the emphasis on the high degree of imminence of danger necessary to

the clear and present danger test, which connotation, the formula has
carried down to the Dennis case. The error in this view is not only in
the false philosophy of Holmes that supports the view,20 but also in
the emphasis on imminence in the clear and present danger test which

opens the door to a wrong approach to the problem of free speech.
Where there is a basic conflict between individual freedom and national

security, the question of the common good must come into play in de

termining which of two possible benefits is to be preferred, an advantage
which exists in the new approach to the problem offered by the solution
in the Dennis case.

In 1920, the case of Schaefer v. United States21 cast some light upon
the clear and present danger test. Schaefer was convicted with several

companions for violation of the Espionage Act of 1917 for publishing
in a Philadelphia German-language newspaper, propaganda glorifying
Germany, abusing American Allies, and, in general tending to thwart
the Government's objectives in World War I. Mr. Justice McKenna,
speaking for the court, cited the Schenck case as precedent for upholding
the conviction. Mr. Justice Brandeis in his dissent, Mr. Justice Holmes

concurring, gave some interesting insights into the clear and present
danger test. Mr. Justice Brandeis says, speaking of the test:22

This is a rule of reason. Correctly applied, it will preserve the right of free
speech . . . from suppression by tyrannous, well-meaning majorities and from
abuse by irresponsible, fanatical minorities. Like many other rules for human
conduct, it can be applied correctly only by the exercise of good judgment;
. . . calmness is, in times of deep feeling and on subjects which excite passion,
as essential as fearlessness and honesty.

First of all, he describes the clear and present danger test as a rule
flowing logically from the very nature of the Constitution and the Bill
of Rights and entitled to its place in the total scheme of constitutional
organization. This might well have been kept in mind in the years that
followed. He also foreshadowed the solution to be used by the Supreme
Court in the Dennis case, in applying the test to modern free speech
situations, when he speaks of the majority vis-a-vis minority interests.
Another significant case in the long line of espionage convictions was

20 See Lucey, Holmes�Liberal�Humanitarian�Believer in Democracy? 39 Georgetown
L. J. 523, 546 (1951).

21 251 U. S. 466 (1920).
22 Id. at 482-483.
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that of Pierce v. United States.23 Pierce and other Socialists had dis
tributed in Albany, N. Y. a pamphlet denouncing American participation
in the then current World War I. Again, in the Supreme Court's review
of the case, Justices Holmes and Brandeis upheld the appellant's position
in their combined dissent. On this occasion they differed with the

majority on the question of the sufficiency of evidence to sustain the
conviction. Imminency is stressed in the dissent but still not accorded

acceptance by the majority of the Court.

Clear and Present Danger Test in the Gitlow Case

The next case to follow in the evolutionary cycle of the clear and

present danger test was that of Gitlow v. New York?4 It is a most

important case in the growth of the test, for out of the conflict between
Holmes and Brandeis on one side, and the rest of the Court, on the other,
arose an important distinction, which was to prove of great value in

estimating the issues in the Dennis case. Benjamin Gitlow was indicted
and convicted for criminal anarchy under the provisions of the New
York Criminal Anarchy Statute.25 The Statute prohibited the advocacy
of criminal anarchy which was defined as the doctrine that organized
government should be overthrown by force and violence. Gitlow and
his companions were found guilty of violating the law by publishing a

revolutionary manifesto in the official organ of the Left Wing Section
of the Socialist Party of America.

Speaking for the Supreme Court, Mr. Justice Sanford sustained Git-
low's conviction on the basis that the publication "is the language of
direct incitement" which advocated the destruction of the established
form of the government by means of force and violence, means which
are inherently unlawful of their very nature in a well-ordered and peace
ful society. Mr. Justice Sanford cites the Schenck case test of clear
and present danger, not to reject it, but to exclude it from application
to the case at hand. He does this by stating that there is a decided
difference between the situation in the Schenck case and that of Gitlow.
In the earlier case there was a statute prohibiting certain acts involving
danger of substantive evil without any reference to speech, and it was

attempted to apply its provisions to language used by the individual
for the purpose of bringing about the prohibited results. In the Gitlow

23 252 U. S. 239 (1920).
2* 268 U. S. 652 (1925).
25 N. Y. Penal Laws, �� 160, 161, a law enacted in New York State in 1902 after

the assassination of President McKinley.
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situation, the legislature in the constitutional exercise of its powers had

already singled out certain species of speech as objectionable since its
inherent natural tendency was to bring about the evil which the legis
lative body had a right to prevent.26
In his dissenting opinion in the case, Mr. Justice Holmes, ignoring

the distinction made by Justice Sanford on the clear and present danger
test, cites the Schenck formula, but claims that there is too slight a

chance for success in the Gitlow situation to bring about a substantive
evil preventable by legislative action. He interposes in his argument the
rather strange doctrine of a libertarian view of free speech which, on

its face, seems to surrender the entire point at issue in the Gitlow case.27

If in the long run the beliefs expressed in proletarian dictatorship are destined
to be accepted by the dominant forces of the community, the only meaning
of free speech is that they should be given their chance and have their way.

Such dictum in a Supreme Court opinion does not aid us in determining
the significance and limitations of the clear and present danger test;
in fact, such a statement has been felicitously characterized in the Douds
case28 as making the Bill of Rights a suicide pact.
In the Dennis case,29 Mr. Chief Justice Vinson, speaking for the

majority of the Court, seized upon Mr. Justice Sanford's distinction in
the Gitlow case and attempted to clarify the difference between the two
factual situations in the use of the clear and present danger test. The
Holmes-Brandeis dissents were addressed to the argument of the
sufficiency of evidence.30 The distinction is, of course, between statutes
that single out certain types of speech as intrinsically or inherently un-

26 In other words, when the legislative body has determined generally in the con

stitutional exercise of its discretion that utterances of a certain kind involve such danger
of substantive evil that they may be punished, the question whether any specific utterance

coming within the prohibited class is likely in and of itself to bring about the substantive
evil is not open to consideration. It is sufficient that the statute itself be constitutional,
and the use of the language comes within its prohibition.

27 Gitlow v. New York, 268 U. S. 652, 673 (1925) (dissenting opinion).
28 Communications Assn. v. Douds, 339 U. S. 382 (19S0).
29 Dennis v. United States, 341 U. S. 494 (19S1).
30 "The rule we deduce from these cases is that where an offense is specified by a

statute in nonspeech or nonpress terms, a conviction relying upon speech or press as

evidence of violation may be sustained only when the speech or publication created a

'clear and present danger' of attempting or accomplishing the prohibited crime, e.g., inter
ference with enlistment. The dissents, we repeat, in emphasizing the value of speech, were
addressed to the argument of the sufficiency of the evidence." Id. at SOS.
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lawful, and statutes that prohibit activity, proof of which is proffered
by speech.
In the Whitney case31 the Supreme Court heard a case squarely raising

the distinction outlined above. Miss Whitney had been convicted under
the California Criminal Syndicalism Act for making a speech adjudged,
albeit somewhat tenuously, as advocating Communism. Again Mr.

Justice Holmes and Mr. Justice Brandeis dissented from the reasoning
of the Court, but concurred in the result. In the Brandeis opinion little
was added to prior statements of the clear and present danger test,
except to stress anew the imminence quality of the test. "Only an

emergency can justify repression. Such must be the rule if authority
is to be reconciled with freedom."32
Up to this point in the evolution of the clear and present danger test,

it has been used as a rule of reason applying the protective force of the
First Amendment's prohibition against repression of free speech and

press except when a very grave danger of a serious emergency is highly
imminent. As Mr. Meikeljohn put it in colloquial fashion, "The danger
must be clear and present, but also terrific."33

The Clear and Present Danger Test Since 1930

In his many years on the Supreme Court bench Mr. Justice Holmes,34
the father of the clear and present danger test, was not to see the Court
as a whole accept his doctrine. However, the Court did accept his
doctrine in the years from 1936 to 1950. In fact, it is in these inter

vening years that the rigid application of the test to legislation, restrictive
of the freedom of the Bill of Rights, finally resulted in giving free speech
a preferred position among our basic freedoms and in inaugurating a

new rule of judicial presumption, viz., that of unconstitutionality of
statutes coming up to the Supreme Court from the States via the Four
teenth Amendment, statutes on their face restrictive of any of the basic
Bill of Rights liberties. Another feature of the many free speech cases

adjudicated by the Court in these intervening years is the gradual ex-

31 Whitney v. California, 274 U. S. 3S7 (1927).
32 Id. at 377. Mr. Justice Brandeis goes on to say: "Such, in my opinion, is the

command of the Constitution. It is therefore always open to Americans to challenge a

law abridging free speech and assembly by showing that there was no emergency to

to justify it." Id. at 377.
33 Meikeljohn, Free Speech and its Relation to Self-Government, p. SI.
34 Mr. Justice Holmes retired from the Supreme Court bench in 1932, having served

since 1902.
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tension of the free speech area to include peaceful picketing, strikes,
and distribution of religious pamphlets. However, in all of these cases,
the application of the clear and present danger test was by no mean

consistent. It is important in these free speech cases to observe the

degree to which the Court went in increasing the imminent requirement
of the danger in the test before it felt it could restrict speech constitu
tionally.
In Thornhill v. Alabama?5 the Court held a state anti-picketing

statute invalid as an invasion of the legitimate area of discussion. The

Court, through Mr. Justice Murphy, stated that only where ideas or doc
trines cannot be tested by acceptance or rejection through free discussion,
only in such a case can free speech be legitimately restricted by legislative
action. He then goes on to discover inherent in strikes, picketing and the

like, a clear and present danger of substantive evils of disorder and vio
lence within the social fabric. Although admitting this, Mr. Justice Mur
phy offers no true alternative except to leave to time to heal all things. It
was a case of this sort that led appellants in the Dennis case to put a
false reliance on the imminence quality of the clear and present danger
test.
In Bridges v. United States?6 the Court resorted to the Gitlow31 case

distinction in reversing the lower court's conviction, on reasoning that

published, critical comments of state judicial activity had never been

prohibited by legislative action in California and that therefore there
was no justification in the court's finding fault when the representative
body of the people declared none. Contemporaneous Supreme Court
cases express similar reasoning. Craig v. Harney** is another case in

volving a conviction for contempt of court. Yet the difficulty of the
imminence concept merely increases, for in the context of violent picket-

35 310 U. S. 88 (1940).
36 314 TJ. S. 252 (1941). In this case, the Court said at p. 308: ". . . we have no

direction by the legislature of California what publications outside the court room which
comment upon a pending case in a specified manner should be punishable. As we said in

Cantwell v. Connecticut, 310 U. S. 296, 307-308, such a 'declaration of the State's policy
would weigh heavily in any challenge of the law as infringing constitutional limitations.
But as we also said there, the problem is different where the judgment is based on a

common law concept of the most general and undefined nature.' " Cf. Herndon v. Lowry,
301 U. S. 242, 261-264.

37 Gitlow v. New York, 268 U. S. 652 (1925). See note 26, supra.
38 331 U. S. 367, 376. "The fires which it [speech] kindles must constitute an imminent,

not merely a likely threat to the administration of justice. The danger must not be
remote or even probable; it must immediately imperil."
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ing validly restrained by injunction, the Supreme Court did find39 that
here the danger was clear and sufficiently imminent to justify repression
to prevent violence. At this time, two cases arose which revealed to the
Court the weakness of the then current formulation of the clear and

present danger test. The first, Schneiderman v. United States40 involved
the deportation of a prominent Communist Party member. Here although
the Court reviewed pertinent Communist Party literature, it still found
itself impaled on an apparent lack of a clear and present danger.41 Nor
did the Court find any apparent danger in the Communist Party "Black
Belt" plan carried in distributable form under Mr. Herndon's arm

while he addressed a sympathetic audience in Georgia.42
In a subsequent case,43 a similar naivete with regard to Communist

Party aims was exhibited by Mr. Justice Murphy concurring in a de
cision which annulled the Attorney General's deportation order
with regard to Harry Bridges, alleged West Coast Communist labor lead
er. In his concurring opinion Mr. Justice Murphy found that the clear
and present danger test applied to the Communists under the deporta
tion statute made it, the statute, invalid. His reason was that not the

slightest evidence was introduced to show that either Bridges or the
Communist Party seriously and imminently threatens to uproot the Gov
ernment by force or violence.
In 1938 Mr. Justice Stone, speaking for the Court in the Carolene

Products Co. case,44 after sustaining the federal "Filled Milk Act" made
the footnote observation46 that the old rule of judicial restraint with

39 Giboney v. Empire Storage Co., 336 U. S. 490 (1949).
4� 320 U. S. 118 (1943).
41 "A tenable conclusion from the foregoing is that the Party in 1927 desired to achieve

its purpose by peaceful and democratic means, and as a theoretical matter justified the
use of force and violence only as a method of preventing an attempted forcible counter-

overthrow once the Party had obtained control in a peaceful manner, or as a method
of last resort to enforce the majority will at some indefinite future time because of

peculiar circumstances constitutional or peaceful channels were no longer open." Id. at 1S7.

On this supposedly honest, yet obvious expediency principle the Court in this case had

to say such a "mere doctrinal justification or prediction of the use of force ... at some

indefinite future time�prediction that is not calculated or intended to be presently acted

upon . .

" Id. at 1S7.
42 Herndon v. Lowry, 301 U. S. 242 (1937).
43 Bridges v. Wixon, 326 U. S. 13S (1945).
44 United States v. Carolene Products Co., 304 U. S. 144 (1938).
45 "There may be a narrower scope for operation of the presumption of constitutionality

when legislation appears on its face to be within a specific prohibition of the Constitution,
such as those of the first ten amendments, which are deemed equally specific when held

to be embraced within the Fourteenth." Id. at 152.
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regard to legislative curtailment in the area of free speech and civil

rights in general now faced abandonment due to the preferred position
which those rights hold in the eyes of the Court. This observation was

referred to later in the Thomhill case with approval46 as well as in the
1944 case of Thomas v. Collins.41 In this latter case Mr. Justice Rut-

ledge puts the case squarely on the suggestion of the Carolene footnote
in a bold statement of defense of a labor leader's right to organize with
out the prior restraint of acquiring a license beforehand, as a Texas
statute required.48
As the Supreme Court became more and more caught up in the com

plicated ramifications of the clear and present danger test, the Com
munist danger in America increased and yet, the Court seemed power
less to give effect to state legislative action to curtail the subversive
menace. It is at this point that Congress seeing the need of somehow
eliminating Communism from the ranks of labor, enacted the Labor-

Management Relations Act of 1947,49 popularly known as the Taft-
Hartley Act. One of its provisions, Section 9h, required labor leaders to

make affidavits disclaiming their membership in the Communist Party
before they could bring any grievance before the National Labor Rela
tions Board. In the Douds case,60 the American Communications Asso
ciation appealed to the Supreme Court from a denial of an injunction
by the federal District Court for the Southern District of New York

46 Thomhill v. Alabama, 310 U. S. 88, 95-96 (1940). "Abridgment of freedom of

speech and of the press, however, impairs those opportunities for public education that
are essential to effective exercise of the power of correcting error through the processes
of popular government. [Cites Carolene Products Co. case footnote p. 152]. Mere legis
lative preference for one rather than another means for combatting substantive evils,
therefore, may well prove an inadequate fecundation on which to rest regulations which
are aimed at or in their operation diminish the effective exercise of rights so necessary to

the maintenance of democratic institutions."
47 323 U. S. 516, 529-30 (1945) "The case confronts us again with the duty our system

places on this Court to say where the individual's freedom ends and the State's power begins.
Choice on that border, now as always delicate, is perhaps more so where the usual pre
sumption supporting legislation is balanced by the preferred place given in our scheme to

the great, the indispensable democratic freedoms secured by the First Amendment. . . .

(citations). That priority gives these liberties a sanctity and a sanction not permitting
dubious intrusions. And it is the character of the right, not of the 'limitation, which de
termines what standard governs the choice." Cf. United States v. Carolene Products Co.,
304 U. S. 144, 152-153 (1938).

48 Acts 48 Legis., c. 104, � 5; Vernon's Ann. Civ. Stats., Art. 5154 a.

49 61 Stat. 136 (1947), 29 U. S. C. � 141 (Supp. I, 1947).
50 Comnrunications Assn. v. Douds, 339 U. S. 382 (1951).
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against N. L. R. B. officer Douds, to enjoin him from requiring the affida
vits before hearing their labor dispute. The Union's contention before
the Supreme Court was that Section 9h infringed their freedom of speech
liberty by punishing them for their beliefs. No restriction in this area

of free speech, they claimed, was justifiable unless there was a showing
by the N. L. R. B. officials that a clear and present danger of serious
substantive evils existed, such as subversive strikes, etc. Mr. Chief

Justice Vinson, speaking for the Court, for the first time showed the true

inherent strength of the clear and present danger test even in as serious
a situation as this. He noted that despite the First Amendment freedoms
are of themselves nullities if the governmental scheme, established by
the Constitution, was powerless to effect its own continuance, which
in the long run, is the only safe guarantee of any civil rights.51 Mr. Chief

Justice Vinson went on to point out that the imminence feature, which
had gradually attached to the clear and present danger test since the

days of Schenck, must not be given such weight as to endanger the

security of the nation.52
The Dennis Case

In the case of the eleven Communist leaders the approach of the Douds
case was followed. Of course it must be sufficiently emphasized that all
these cases which have been reviewed, although making use of the clear
and present danger formula, are in the main radically different in the
circumstances involved than the Dennis case. In the majority of the
cases cited, supra, the basis for the invocation of police power regulation
on the part of the legislature, usually either of state or municipality,
was to effect some benefit trivial in comparison with the suppression of

51 "Although the First Amendment provides that Congress shall make no law . , it

has long been established that those freedoms themselves are dependent upon the power
of constitutional government to survive. If it is to survive it must have power to protect
itself against unlawful conduct and, under some circumstances, against incitements to

commit unlawful acts." Id. at 394. And again: "... not the relative certainty that evil
conduct will result from speech in the immediate future, but the extent and gravity of
the substantive evil must be measured by the 'test' laid down in the Schenk case." Id at 397.

52 Id. at 397. "And it follows therefore that even harmful conduct cannot justify re

strictions upon speech unless substantial interests of society are at stake. But in suggesting
that the substantive evil must be serious and substantial, it was never the intention of
this Court to lay down an absolutist test measured in terms of danger to the Nation.
When the effect of a statute or ordinance upon the exercise of First Amendment freedoms
is relatively small and the public interest to be protected is substantial, it is obvious
that a rigid test requiring a showing of imminent danger to the security of the Nation
is an absurdity. Id. at 397.
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public discourse. But in the Dennis case, there was the deliberate,
avowed effort of the government to provide for its survival against forces
which would work termite-like dissolution from within. As Mr. Chief

Justice Vinson put it:63

Overthrow of the Government by force and violence is certainly a substantial
enough interest for the Government to limit speech. Indeed, this is the ultimate
value of any society, for if a society cannot protect its very structure from
armed internal attack, it must follow that no subordinate value can be pro
tected.

This point is the crucial issue of the case and the carving out of a

new pathway for the clear and present test. If such a judicial rule is
not adaptable to the varying circumstances of different concrete reali
ties involved in different cases, it obviously serves no useful purpose
and should be discarded rather than lead to an absurd mechanical

jurisprudence. It is submitted that this facet of the test, namely, that
the circumstantial factors of each case will give a different coloring to

imminency and immediacy of the danger, has been sadly neglected in
the clear and present danger cases up to now. When dealing with sub
versive groups in the present day, it is very difficult, if not impossible,
for the legislatures to determine how immediate the danger really is.
There is a revealing hypocrisy in the fact that the Communists' law

yers were especially insistent on the point of a non-showing of clear and

present danger. The peculiar undercover activity of the subversive in
the international aspect is well pointed out by the court:64

The situation with which Justices Holmes and Brandeis were concerned in
Gitlow was a comparatively isolated event, bearing little relation in their minds
to any substantial threat to the safety of the community. . . . They were not
confronted with any situation comparable to the instant one�the development
of an apparatus designed and dedicated to the overthrow of the Government,
in the context of world crisis after crisis.

Nor does the court countenance the contention of the Communists that
the issue of clear and present danger should have been submitted to
the jury as a question of fact. The test is one involving the application
of the First Amendment to a factual situation. That such a factual
situation truly existed (violation of the statute by a showing of a con

spiracy with intent to overthrow the Government by force and violence),
was a question for the jury to decide, but, the application of the judicial

53 Dennis v. United States, 341 U. S. 494, S09 (19S1).
�4 Id. at 510.
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clear and present danger test is a matter of law. So Judge Medina had
declared in his instruction to the jury in the trial court and so the
Supreme Court decided upon the appeal.65

The doctrine that there must be a clear and present danger of a substantive
evil that Congress has a right to prevent is a judicial rule to be applied as a

matter of law by the courts. The guilt is established by proof of facts. Whether
the First Amendment protects the activity which constitutes the violation of the
statute must depend upon a judicial determination of the scope of the First
Amendment applied to the circumstances of the case.

It is important also to note that the Supreme Court in the Dennis case

also incorporated in their opinion the interpretation of clear and pres
ent danger as outlined by Chief Judge Learned Hand in the Court of
Appeals. His interpretation of it was that:56

In each case . . . [the courts] must ask whether the gravity of the "evil," dis
counted by its improbability, justifies such invasion of free speech as is neces

sary to avoid the danger.
So it was that Chief Justice Vinson wrote:57

We adopt this statement of the rule. As articulated by Judge Hand, it is as

succinct and inclusive as any other we might devise at this time. It takes into
consideration those factors which we deem relevant, and relates their signifi
cances. More we cannot expect from words.

Judge Hand's statement of the clear and present rule recalls his formu
lation of the so-called objective test in Masses Publishing Co. v. Pat
ten.58 In 1917, while a District Judge, he held the exclusion of the

magazine, The Masses, from the mails to be an unlawful interference
with the basic First Amendment rights. His reason then was that sup
pression of the passages in the magazine prevented free discussion. He
noted that any discussion designed to show that the existing laws were

mistaken in means or unjust in policy might result in their violation.
Nevertheless, if one stops short of urging upon others that it is their
duty or interest to resist the law, he should not be held to have at

tempted to cause illegal conduct.
It is in cases such as this one and the later so-called District Court

cases59 and others that came up to the Supreme Court challenging the

55 Id. at 513.
66 Dennis v. United States, 183 F. 2d 201, 212 (2d Cir. 1950).
57 341 U. S. 494, 510 (1951).
58 Masses Pub. Co. v. Patten, 244 Fed. 535 (S. D. N. Y. 1917).
59 On this point, the best historical study still remains Chaffee, Free Speech in the

United States (Harvard U. Press, 1941), p. 36.
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Espionage Act of 1917 that Supreme Court and lower court thinking
became especially obfuscated as it moved further and further away from
the realities of the situation in each case. Too often are Mr. Justice
Holmes' words, prefacing his initial use of the clear and present danger
test, forgotten:60

But the character of every act depends upon the circumstances in which it is
done.

Never should the test be used, nor should it have ever been used, with
an eye to the probability of the success of the advocated substantive
evil. In Dennis the Supreme Court emphasizes this view rather strongly:61

In the instant case the trial judge charged the jury that they could not convict
unless they found that petitioners intended to overthrow the Government, as

speedily as circumstances would permit. This does not mean . . . that they would
not strike until there was certainty of success. What was meant was that the
revolutionists would strike when they thought the time was ripe. We must
therefore reject the contention that success or probability of success is the
criterion.

The very fact that the organization existed which was fully equipped
and prepared to strike at the advantageous moment was enough to con

stitute clear and present danger to national security. "It is the existence
of the conspiracy which creates the danger."62 And, again, "If the in
gredients of the reaction are present, we cannot bind the government
to wait until the catalyst is added."63
It is submitted that the Dennis case has revealed inherent weaknesses

in the clear and present danger test, which have continued to exist for
two definite reasons: first of all, because of the senseless, irrational
desire at times to exalt free speech to unprecedented levels of preferred
position among constitutional liberties; secondly, because of the falla
cious philosophy of Mr. Justice Holmes that actually underlies his con

cept of clear and present danger.64 For both of these reasons, the Court
has for too long been enmeshed in the semantic web of a formula, that
was devised as an aid, but resulted in a positive hindrance to constitu
tional adjudication. However, the test still survives but, thanks to the
majority in the Dennis case, it has not been allowed to stand in the way

60 Schenck v. United States, 249 U. S. 47, 52 (1919).
61 341 U. S. 494, 509-510 (1951).
62 Id. at Sll.
63 Ibid.
64 Note 19, supra.
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of a nation's efforts to preserve itself in the face of unprecedented threats
at home and abroad.
The old adage that "eternal vigilance is the price of liberty" assumes

new significance in the present context of a worldwide crisis of the en

dangered liberties of free men.

S. OLEY CUTLER, S.J.



RECENT DECISIONS
ADMINISTRATIVE LAW�An Administrative Agency of the Govern

ment, Having a Developmental and Promotional Function, in Mak
ing a Ruling on Prospective Matters, Must Base Its Order and

Ruling Upon Evidence of Record, but Such Evidence Must Be Con

strued to Include Estimates or Forecasts or Opinions on These
Future Events.

The Civil Aeronautics Board granted temporary certificates of public con

venience and necessity to four applicants licensing them to engage in the trans

portation of property only, by air, between specified points for a period of five

years. Several certified airlines had intervened in the prior hearings before
examiners to consider these and other applications for certificates. During the

pendency of the prior hearings, the Civil Aeronautics Board, by regulation,
created a classification of "non-certificated cargo carriers" which exempted the

applicants from certain requirements of the Civil Aeronautics Act. Meanwhile

exceptions to the examiner's report had been filed by the intervenors and

hearings before the Board commenced. The Board ordered the record reopened,
admitting reports of the applicant's operations under the exemption order. This
record shows an abundance of evidence, a substantial portion of which can be
described as estimates, prediction, and opinion. In its order granting the
certificates the Board declared that one of its primary functions was the pro
motion and development of air transportation, and that when this function

required a prospective judgment, it was necessary to rely upon evidence pros
pective in nature. The intervenors petitioned the United States Court of Appeals
for the District of Columbia Circuit to review the Board's order. The petition
declared that the Board disregarded the evidence of record, and further, that
such evidence did not support the finding. Held, the principle that an admin
istrative action must be based upon evidence of record is applicable to agencies
issuing prospective rulings; however, in that case, such evidence must be
construed to include estimates, opinions, and predictions on future events.
American Airlines v. C.A.B., no. 10374, D. C. Cir., September 27, 1951.
The problem presented in the instant case is whether an administrative agency

in making a ruling that affects a new enterprise, and which projects into the
future must limit its findings to those that have a solid foundation in past and
presently known facts. In a long series of adjudications, the courts have held
that administrative orders and rulings which affect substantial rights, to be valid,
must be based upon and supported by evidentiary facts and that such evidence
must be substantial, probative evidence; more than a mere scintilla. Consoli
dated Edison Co. v. N. L. R. B., 305 U. S. 197 (1938) ; Wichita R. & Light
Co. v. Public Utilities Commission, 260 U. S. 48 (1922) ; /. C. C. v. Louisville
& Nashville R. Co., 227 U.S. 88 (1913). This general rule set forth by the
courts for administrative orders and rulings was enacted into positive law by

321
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Congress in The Administrative Procedure Act of 1946, 60 Stat. 241 (1946),
5 U. S.C. � 1006 (c) (1946). That act states that where a rule or order must
be based on the record, no agency should issue any rule or order except where
supported by, and in accord with, reliable, probative, and substantial evidence
of record.
While this general rule has become the guide for the courts in the adjudication

of matters arising from administrative rulings, nevertheless, the growth of those

agencies in recent years coupled with a broadening of their scope of activity
has caused the rule to be construed and applied in an increasingly liberal
manner. Although the court in Willapoint Oyster, Inc. v. Ewing, 174 F. 2d 676,
690, (9th Cir. 1949), certiorari denied, 338 U. S. 860 (1949) stated by way of
dictum that the validity of an administrative order can never rest solely upon
conjecture, guess, or chance, it has frequently been held that our administrative
agencies may, where there is a sound factual foundation for their projections,
base their rules and orders in part upon estimates, predictions, and opinions on

future events arrived at through inference. In Standard Generator Service Co.
v. N.L.R.B., 186 F. 2d 606, 607 (8th Cir. 1951) where the court found a

sufficiency of factual evidence underlying the administrative agency's order, it
was held that inferences from the facts are to be drawn by the Board, and
that upon such questions, the judgment of the Board is entitled to respect. It
was there pointed out that only where such inferences dealt with questions of
law would the courts interfere. The court, however, limited its holding by
asserting that the findings of the Board to be conclusive must be supported
by substantial evidence. A similar result occurred in American Airlines v.

C.A.B., 178 F. 2d 903, 907 (1949), where the court after indicating that it
had found a clear basis for judgment in the subsidiary findings held that an

agency's findings are not subject to reexamination by the court where they are

based upon judgment and prediction, as well as upon facts. However it was

indicated that the findings must be arrived at in accordance with legal standards,
i.e., with a foundation for those findings in the evidence of record. The court
in Saginaw Broadcasting Co. v. F. C. C, 68 App. D. C. 282, 290, 96 F. 2d 554,
certiorari denied, 305 U. S. 613 (1938) took a similar stand. In these cases the
courts were dealing with established businesses with well known characteristics.
The settled nature of the enterprises gave the court a broader foundation of
fact upon which to base its projections into the future. In the instant case, the

applicants consisted of several groups of enterprising men, adventuring in a

field that until then was unexplored. Air freight was a new phase in air trans

portation, and consequently there was no broad basis in past and present facts
concerning air freight upon which the Board could base its findings in making
the necessary determination for the future. Yet the Declaration of Policy con

tained within the Civil Aeronautics Act, 52 Stat. 980 (1938), 49 U. S.C.

� 402 (a) (1946) states that the Board should develop and promote air trans

portation. As pointed out by this court, the problem here lies in the future,
and the problem must be determined in terms of the future.
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The record in the present case was in no way devoid of evidence consisting
of past and present facts; however, the peculiar nature of this problem, this
being a new enterprise requiring a prospective ruling, compelled the Board to

rely more heavily upon estimates, opinions, and predictions derived through
inference than is customary under other situations. The value of past and

present facts under such circumstances is at best uncertain, and it is suggested
that reliance upon such facts would prevent making a determination such as

this case required.
It is submitted that while this decision tends to expand the power of govern

ment agencies in handing down administrative rulings and orders, the nature

of the problem presented here would seem to justify this result. The Board's

ruling based, as it is, in part on estimates and forecasts should be strictly
limited to the peculiar circumstances of this case. Failure to do so may open
the way for agencies in the future to rely more and more upon evidence which

may be mere estimates, predictions, and opinions lacking the foundation in

fact of this case.

GORDON M. PIESCHEL

CONSTITUTIONAL LAW�Privilege Against Self-Incriminatton Ex
tends Neither to Records of Bail Fund Held by Trustees, nor to
Oral Testimony by Trustees, as Sureties, Concerning Contents of

Records and Their Acquaintance with Fugitives Released on Bail.

Appellants are trustees of the Bail Fund of the Civil Rights Congress, which
had acted as surety for the officers of the Communist Party convicted for vio
lation of the Smith Act, and released on bail pending appeal. Upon affirmance
of the conviction the court ordered the surrender of the defendants. Four of
them having failed to appear, appellants were summoned to aid the court in

locating the fugitives. The questions asked were in the main concerned with

appellants' positions as trustees of the fund, with the functioning of the fund,
and with their acquaintance with the fugitives. All the appellants refused to

reveal the names of the contributors to the Fund, claiming the privilege against
self-incrimination under the Fifth Amendment. Only Field gave information

pertaining to the last time he had seen the fugitives, the other appellants declin
ing to offer any oral testimony. Thereafter, the court ordered the production
of the records of the Bail Fund; and upon the witnesses' refusal, on the ground
of self-incrimination, they were cited for contempt. Appellants seek reversal
on the ground that they were protected by their privilege against self-incrimi
nation, which they had asserted at the proper time. Held, the privilege against
self-incrimination extends neither to the records of the Bail Fund in the hands
of appellants, nor to the oral testimony demanded of them as sureties concerning
the contents of said records and acquaintance with the fugitives. United States
v. Field, (20 U. S. L. Week 2186), 2d Cir., Oct. 30, 1951.
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The decision indicates that the subject involves two considerations, i.e.:

(1) the production of books and records; (2) the delivery of oral testimony
relative to the names of contributors to the Fund and the aquaintance of

appellants with the defendants. As to the production of the printed matter it is
the settled law in the United States that the privilege against self-incrimination
is a purely personal one, and extends only to those records held as one's own

in a purely private capacity. This distinction was adverted to in Wilson v.

United States, 221 U.S. 361 (1911), where the court held that records of a

corporation in the possession of an officer thereof were not private in nature,
and, hence, the privilege did not extend thereto. While the general rule is clear,
its application to particular factual situations is not always simple, due to the
inherent difficulty in determining whether records are held in a representative
or private capacity. The Supreme Court of the United States attempted to

formulate a criterion in United States v. White, 322 U. S. 694 (1944), by using
as a norm the character of the organization, i.e., whether it embodies the per
sonal interests of its constituents, or the group interests only. Applying that

criterion, the Court held in the White case supra that the records of an unin

corporated labor union in the possession of an officer were not the subject of
the privilege. In the instant case the court, not having before it any similar
case involving trusts, has adopted the criterion of the Supreme Court in the
White case. In doing so, it has stayed well within the bounds of the norm estab
lished in that case, especially when it is considered that appellants, as trustees,
were acting more clearly in the interests of others than were the officers of a

labor union.

Having thus disposed of appellants' refusal to produce the records of the

Fund, the court next considered the relation of the privilege against self-
incrimination to oral testimony concerning the contents of the records and
appellants' acquaintance with the fugitives. In order to comprehend the court's
reasoning on this question it will be necessary to analyze the nature of a bail
bond, and the obligation of sureties thereunder. The traditional view of the
courts has been that the function of the bond is to procure the presence of the

defendant, and that such a requirement is a personal responsibility. Ex parte
Milburn, 9 Pet. 704 (U.S. 1835); Concord Casualty & Surety Co. v. United
States, 69 F. 2d 78 (2d Cir. 1934) ; United States v. Caliguiri, 35 F. Supp. 799
(D.N.J. 1940). However, under the influence of state statutes permitting a

deposit of money by the accused to be made in lieu of a bond, it has been
contended that, by implication, the nature of the surety's obligation where a

bond is given has been altered. Thus the Court of Appeals of New York said
in Moloney v. Nelson, 158 N.Y. 351, 355, 53 N. E. 31, 33 (1899):

It, therefore, cannot be said to be a part of the public policy of this state to
insist upon personal liability of sureties, for there need not be such personal
liability in any case if the accused make a deposit of money in lieu of bail

Also tending toward the same conclusion is the majority doctrine in the United
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States that contracts of indemnity between the accused and his surety are not

void as against public policy. Leary v. United States, 224 U.S. 567 (1912).
Contra: Sansome v. Samuelson, 111 Minn. 417, 24 N.W. 2d 702 (1946).
This doctrine was introduced into the Federal courts in Leary v. United States,
supra, which involved a suit by an intervener claiming an interest in certain
funds under an agreement indemnifying him as bail of the party procuring
said funds. Mr. Justice Holmes, in the Leary case, supra, at 575-576, comment
ing on the nature of bail under R. S. � 1014 (1875), said:

But bail no longer is the mundiunv, although a trace of the old relation
remains in the right to arrest. . . . The distinction between bail and suretyship
is pretty nearly forgotten. The interest to produce the body of the principal
in court is impersonal and wholly pecuniary. . . . and it did not matter to the
Government what person ultimately felt the loss so long as it had the obligation
it was content to take.

As a corollary to this theory it has been held that the Federal court cannot
refuse a deposit by the accused in cash of the amount of bail required. United
States v. Werner, 47 F. 2d 351 (N. D. Okla. 1931); United States v. Widen,
38 F. 2d 517 (N. D. 111. 1930); Rowan v. Randolph, 268 Fed. 529 (7th Cir.

1920).
The court in the instant case refuses to adopt this view that the obligation of

the surety is limited to a forfeiture of the bail in case of failure of the accused
to appear, and instead, reiterates the common-law view that the surety is obli

gated to procure the defendant's appearance or to aid the court therein. In

doing1' so the court does not expressly disagree with the decisions above, although
not in accord with the reasoning, but correctly distinguishes them from the
situation here, in that they were concerned not directly with a surety's obli

gation to the government but with his relation to the principal. This is sub
stantiated by the consideration that, although contracts of indemnity are deemed

valid, if it appears that the transaction indemnifying the surety was entered
into for the purpose of permitting the accused to avoid trial, it is unlawful and
void. Dunkin v. Hodge, 46 Ala. 523 (1871) ; Mayne v. Fidelity & Deposit Co.,
8 Pa. Dist. 711 (1899). Moreover, as the court pointed out, whereas formerly
it was generally held that the conditions of a bail bond were governed by the
laws of the state in which the federal court is located, Heine v. United States,
135 F. 2d 914 (6th Cir. 1943), today the court is required to proceed according
to the Federal Rules of Criminal Procedure, 18 U. S. C. �3041 (Supp. IV,
1951). The pertinent rule, 46 (d), providing that, "A person required or

permitted to give bail shall execute a bond for his appearance. One or more

sureties may be required, cash or bonds or notes . . . may be accepted. . . .

"

would seem to indicate that the accused does not have the right under the
Federal Rules to deposit cash in lieu of a bond; and would serve to distinguish
those cases to the contrary, e.g., United States v. Werner, supra which were

based partly on "cash deposit" statutes of the particular state wherein the
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court was located. Other Federal Rules regarding bail substantiate the court's

position. Rule 46 (c) clearly indicates that the function of bail is to insure
the presence of the defendant. Rule 46 (e), providing for sureties' justification
by affidavit describing their financial condition, and ending, "No bond shall be
approved unless the surety thereon appears to be qualified" embodies the prin
ciple stated in the instant case. The reference in Rule 46 (e) to the surety's
financial condition is explained by one authority as based upon the realization
that unless the sureties were financially responsible, the appearance of the
defendant would not be assured. Whitman, Federal Criminal Procedure
(Matthew Bender Co. 1950) pp. 373-374.
Thus having established the nature of bail and the obligations of the surety

thereunder, it remained for the court to analyze the effect of that obligation
upon the privilege against self-incrimination. The majority held that by assum

ing this obligation in advance appellants had thereby contracted away their

privilege against giving self-mcriminating testimony, both as regarding the
contents of the records and their acquaintance with the fugitives. The holding
is based partly on certain analogous cases involving statutes requiring oral

reports to be made to the police concerning automobile accidents. Ex parte
Kneedler, 243 Mo. 632, 147 S. W. 983 (1912); People v. Rosenhehner, 209
N. Y. 115, 102 N. E. 530 (1913). Principal reliance is placed upon those cases

involving a policeman's duty to testify in criminal proceedings. Christal v.

Police Commission, 33 Cal. App. 2d 564, 92 P. 2d 416 (1939); Canteline v.

McClellan, 282 N. Y. 166, 25 N. E. 2d 972 (1940). However, as the dissenting
opinion by Judge Frank correctly points out, the cases involving the duty to

report accidents cannot be taken as precedents for the proposition that one

may be deprived of the privilege in a judicial hearing, since they are concerned
with extra-judicial proceedings. Moreover, the Christal and Canteline cases,
supra, while holding that a police officer has a duty to testify even though the
evidence may be self-mcriminating, are concerned solely with civil action

against the recalcitrant officer (i.e., dismissal from the force) and not with

imprisonment for criminal contempt, as is the situation here. Thus, the dissent

ing opinion would seem justified in its holding that no case in the United States
has been found which would indicate, even on the basis of analogy, that a surety,
by assuming the obligation of procuring the appearance of the defendant, would
be deprived of the privilege against giving self-incriminatory oral testimony.
It would appear, therefore, that the majority, in its treatment of the effects

of the surety's assumption of Ms obligation upon the privilege against self-
incriminating oral testimony, has departed from the established law upon the

subject. Ex parte Sales, 134 Cal. App. 54, 24 P. 2d 916 (1933). By thus obliter
ating the distinction between the operation of the privilege apropos of the produc
tion of incriminating records, as against the giving of incriminating oral testi

mony, the court has squarely contradicted the words of Chief Justice Vinson in

Shapiro v. United States, 335 U.S. 1 (1948) where he asserts that all oral
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testimony can be compelled only where a statutory grant of immunity has
been made.
In conclusion, it would seem that the court has established a dangerous

precedent in its assertion that one may, in advance, impliedly contract away
the privilege against giving self-incrimination oral testimony. While perhaps
justified in the instant case, such a general holding must necessarily be universal
in its application, and thus defeat the very purpose of the privilege, viz., pro
tection against despotic procedure in judicial processes. This result is rendered
all the more startling when it is noted that the court does not confine its
doctrine to oral testimony concerning the contents of the records, but includes
also such testimony relative to extrinsic matters such as acquaintance With
the fugitives. A principle so all-inclusive is clearly in distinct conflict with the
past decisions of the Federal courts, notably the Supreme Court of the United
States.

LAWRENCE P. KESSEL

COPYRIGHTS�Word "Original" in Reference to Copyrights Merely
Means That the Particular Work Owes Its Origin to Author and
No Large Measure of Novelty Is Necessary to Sustain a Copyright.

Plaintiff, a British print producer and dealer and member of the Fine Arts
Trade Guild, obtained copyright registrations in the United States for eight
mezzotint engravings of old masters produced at its order by three mezzotint
engravers. The defendants, a color lithographer, a dealer in lithographs, and
the dealer's president, produced and sold color lithographs of the eight mezzo
tints. Plaintiff brought suit in the United States District Court for the South
ern District of New York for infringement of his copyrights and defendants
relied on the ground that the mezzotints, being mere reproductions of works
in the public domain, could not be copyrighted. The District Court found
infringement and was affirmed by the United States Court of Appeals for the
Second Circuit. Held, not only does the Copyright Act permit registrations of
reproductions of works of art, but, while prohibiting a copyright of the original
text of any work in the public domain, it explicitly provides for the registration
of translations, or other versions of works in the public domain. Alfred Bell &
Co. v. Catalda Fine Arts, 191 F. 2d 99 (2d Cir. 1951).
It has long been recognized that the standard of originality prerequisite to

protection under the copyright laws is of a different degree than the originality
prerequisite to protection under the patent laws. Indeed, there is a very broad
distinction between what is implied in the word "author" and the word
"inventor," as found in Article I, Sec. 8 of the Constitution which is the source
of all the Federal patent and copyright law. The term "author" does not
necessarily carry with it the implication of something more than mechanical
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skill, as does the term "inventor." Henderson v. Tompkins, 60 Fed. 758, 764

(1st Cir. 1894), cited with approval by the Supreme Court in Bleistein v.

Donaldson Lithographing Co., 188 U.S. 239 (1903). The Henderson case,
supra, went on to point out that courts have not undertaken to assume the
functions of critics or to establish a standard of originality or skill to which
all matters sought to be protected under the copyright laws must be compared.
Original work within the meaning of the copyright laws means that the work
must be original in that the author has created it by his own skill, labor and

judgment. American Code Co. v. Bensinger, 282 Fed. 829, 834 (2(1 Cir. 1922).
The degree of originality necessary is comparatively small since the originality
in the above-stated sense which is required to bring the subject matter within
the purview of the copyright laws has been held to mean little more than a

prohibition of actual copying. Hoague-SPrague Corp. v. Frank C. Meyer Co.,
31 F. 2d 583 (D. C. N. Y. 1929), in which Bleistein v. Donaldson Lithograph
ing Co., supra, was cited.

The Bleistein case intimated that if an article is of merit and value enough
to be pirated, it should also be of sufficient importance to be the subject of
the copyright laws. It was earlier held that the true test of whether there is a

piracy of a plaintiff's work is whether there is a servile or evasive imitation of
the work or whether there is a bona fide compilation with resemblances which
are merely accidental or result from the nature of the subject matter. Daly v.

Palmer, 6 Fed. Cas. 1132, No. 3,552 (C. C. S. D. N. Y. 1868). The work itself
need not be wholly original, but if it is not, a copyright is acquired only in
that part of the work which is original within the meaning of the copyright
laws. Dorsey v. Old Surety Life Ins. Co., 98 F. 2d 872, 873 (10th Cir. 1938).
However, no copyright can subsist for any original text of any work which is
in the public domain. 35 Stat. 1077 (1909), 17 U. S. C. � 7 (1946), though a

distinguishable variation will support a copyright. Gross v. Seligman, 212 Fed.

930, 931 (2d Cir. 1914). In the Gross case, the court held that where the
first picture had been produced and copyrighted, every other artist is entirely
free to form his own conception of the subject matter thereof whether he works
with pigments or a camera, and even where the results of a second picture
were strikingly similar to the results of the first picture, such that the new

would be difficult to distinguish from the old, the new would still not be an

infringement of the old because it is in no sense a true copy of the old. It
therefore appears that the presence of originality in the work, and not the

novelty or newness thereof is the requirement of the copyright laws, in which

respect copyrights differ sharply from patents. Gerlach-Barklow Co. v. Morris
& Bendien, 23 F. 2d 159, 161 (2d Cir. 1927). The Supreme Court stated in
Baker v. Selden, 101 U.S. 99, 102 (1879), that a book, if not copied from
other works, may be copyrighted without regard to the novelty or lack of

novelty of its subject matter. The court went on to say that it would be a

surprise and fraud on the public to give the author of a book an exclusive
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property in the subject matter described without an official examination having
been made to determine the novelty of the subject matter, and that the giving
of an exclusive property is the province of letters patent, and not copyright.
On the other hand, original work within the meaning of the patent laws

requires that the subject matter to be patented must be new as the term is
defined by R. S. 4886 (1875), 35 U. S. C. � 31 (1946). The prior art is a field
not open to discovery, and novelty justifying a patent must be found outside
of that field. Tropic-Aire, Inc. v. Cullen-Thompson Motor Co., 107 F. 2d 671,
674 (10th Cir. 1939). Further, it is not enough that the subject matter be

new, for the utility of the invention is an essential requisite to patentability,
1 Walker, Patents, � 64 (Deller's Ed. 1937), and it must amount to an inven
tion or discovery. Thompson v. Boisselier, 114 U.S. 1 (1885). The standard
of invention required in the past has been that the subject matter must be the
result of something more than the work of the skillful mechanic in the art,
Hotchkiss v. Greenwood, 52 U.S. 248, 266 (1850); however, the Supreme
Court has recently stated that the new subject matter must reveal a flash of
creative genius to constitute patentable subject matter. Cuno Corp. v. Auto^
matic Devices Corp., 314 U. S. 84, 91 (1941).
The law applicable to design patents does not differ materially from that

applicable to mechanical patents, and the above-defined qualities of newness

and invention are a necessary prerequisite to the obtaining and protection of

patents on subject matter falling within this field, Smith v. Whitman Saddle
Co., 148 U. S. 674, 679 (1893), with a prerequisite of ornamentation substituted
for that of utility required in mechanical patents. R. S. 4929 (1875), 35 U. S. C.
� 73 (1946); 1 Walker, Patents, � 127 (Deller's Ed. 1937).
Thus Congress has provided two separate classes of protection in respect to

matter within the purview of the patent and copyright laws. Copyright regis
tration is obtained by merely complying with the formalities therefor and the

Copyright Office makes no examination or search to determine the novelty or

newness of the subject matter. Applications for Letters Patent, however, must
be thoroughly studied by the United States Patent Office to determine whether
the qualities prerequisite to the granting of a patent exist in the subject matter,
and only upon a favorable determination in this respect will a patent issue.
The type of protection provided by these two classes of grants is necessarily
dissimilar, Baker v. Selden, supra, and seems commensurate with the degree of

"originality" required in each class.
All that was needed in order that the plaintiff's mezzotints be validly copy

righted is that the author thereof contributed something recognizably his own,
Gross v. Seligman, supra, and this quality is inherent in the nature of mezzo
tints. As the subject matter of plaintiff's copyright expressly falls within the
classes of work defined in the statute, it is believed that the instant decision
holding that plaintiff's reproductions were susceptible of valid copyrights is
amply supported by precedent and principle.

JOHN M. MANN
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CRIMINAL PROCEDURE�Indictment Under the Smith Act Is Not in
Itself a Circumstance that Warrants the Fixing of Bail Greatly
in Excess of that Fixed for Offenses Incurring Like Penalties
Where the Character and Financial Resources of Defendant
Would Not Otherwise Warrant Such High Bail.

A grand jury in the Southern District of California returned an indictment
charging the twelve petitioners with conspiracy to commit offenses prohibited
by the Smith Act. Bail was fixed in the District Court in the uniform amount

of $50,000 for each petitioner. Petitioners moved to reduce bail on the ground
that bail as fixed was excessive and thus in violation of the Eighth Amendment
of the Constitution. In support of this motion petitioners submitted statements

of their financial resources, health, prior criminal records, and other pertinent
information. The only evidence offered by the Government at this time was a

certified record showing that four persons previously convicted under the Smith
Act had forfeited bail. Petitioners' factual statements stood uncontroverted.
Motion to reduce bail was denied. Petitioners then filed applications for habeas

corpus in the same District Court. The writ was denied and the Court of

Appeals for the Ninth Circuit affirmed. The Supreme Court granted certiorari.
Held, to infer from the fact of indictment under the Smith Act alone a need
for bail in an unusually high amount was an arbitrary act and contrary to the
constitutional and statutory standards for admission to bail. Stack v. Boyle,
72 Sup. Ct 1 (1951).
The petitioners are charged with a conspiracy to organize the Communist

Party of the United States for the purpose of advocating the overthrow of the
United States Government by force and violence, an offense punishable under
the Smith Act, 18 U. S. C. � 238 (Supp. JV, 1951). The District Court in fixing
bail at $50,000 for each of the petitioners held that due to the flight of other
Communists convicted under the Smith Act, there was a great likelihood of

flight in this case which could only be met by an increase in the bail normally
required. The maximum penalty for conviction under the Smith Act is five

years' imprisonment and $10,000 fine.
Since the purpose of bail is to insure the due attendance of the accused in

court, its amount should be determined by evidence indicating, inter alia, a

propensity to flee the jurisdiction. In the matter of weighing such evidence the
court has great discretion; but it is a judicial discretion, not an unfettered
discretion. People ex rel. Lobell v. McDonnell, 296 N. Y. 109, 111, 71 N. E. 2d

423, 425 (1947). There must be a fact determination including the nature of
the offense, the penalty imposed, the probability of flight, pecuniary and social
conditions of the defendant and his general reputation and character. People
ex rel. Rothensies v. Searles, 229 App. Div. 603 , 604, 243 N. Y. S. 15, 17 (1930).
Where the great likelihood of flight has been clearly established it has been

deemed a justification of high bail. United States v. Averett, 26 F. 2d 676

(W. D. Va. 1928) ; Ex parte Ruef, 7 Cal. App. 750, 96 Pac. 24 (1908) ; People
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ex rel. Rao v. Adams, 296 N. Y. 231, 72 N. E. 2d 170 (1947). But, where the
risk of forfeiture is slight as evidenced by the circumstances surrounding the

particular defendant, and there is a manifest inability to pay, high bail is

unwarranted. State v. Wertheimer, 183 La. 387, 163 So. 545 (1935) ; Ex parte
Malley, 50 Nev. 248, 256 Pac. 512 (1927) ; People ex rel. Lobell v. McDonnell,
supra.
In United States ex rel. Rubenstein v. Mulcahy, 155 F. 2d 1002 (2d Cir.

1946), the petitioner, a millionaire, was indicted for knowingly making false
statements to his local draft board and released on $20,000 bail. Thereafter,
on the Government's motion to Increase bail to $1,000,000 on the basis of
information it had received indicating a purpose to flee the jurisdiction, the
District Court raised the bail to $500,000. In reducing the amount to $50,000
the Second Circuit held that mere ability to flee does not indicate a purpose
to flee, and a prisoner is entitled to a reduction of unreasonable and excessive
bail despite an ability to furnish the excessive amount.

The view that bail is not calculated to preclude all danger of flight was also

expressed in the concurring opinion in the instant case by Mr. Justice Jackson
at page 5:

Admission to bail always involves a risk that the accused will take flight. That
is a calculated risk which the law takes as the price of our system of justice

In allowance of bail, the duty of the judge is to reduce the risk by fixing an

amount reasonably calculated to hold the accused available for trial and its

consequence.

Ultimately the problem of fixing bail prior to conviction resolves itself into
a conflict between the competing interests of the state and the individual. On
the one hand the policy of our law has been that a person accused of a crime
shall not suffer punishment until he has been adjudged guilty by a court of
last resort, Hudson v. Parker, 156 U. S. 277, 285 (1895) ; on the other, there
is the interest of the state in the successful prosecution of criminals which
demands that a person accused of a crime shall submit to a trial and the

judgment of the court thereon. Ex parte Milbum, 9 Pet. 704, 710 (1835).
Perhaps the best expression of the approach to be taken by a court In the

fixing of bail and in the resolution of this conflict has been given by the United
States Court of Appeals for the Second Circuit in the Rubinstein case, supra,
at page 1004:

. . . the reasonableness of the amount is to be determined by properly striking
a balance between the need for a tie to the jurisdiction and the right to freedom
from unnecessary restraint before conviction under the circumstances surrounding
each particular accused. . . .

Viewing the present case In the light of the principles which have governed
in the cases cited, the Court's decision is strictly in conformity with legal
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precedent. As stated in the case of People ex rel. Lobell v. McDonnell, supra,
the bailing court does not have an unfettered discretion in determining the
amount of security which is reasonably necessary to insure the appearance of
the accused. It has only a judicial discretion which may properly be exercised
after a sound determination of all the facts surrounding the particular
defendant. In the instant case the lower court failed to treat each defendant
as an individual. A blanket bail was fixed without regard to the differences in

character, financial ability and evidence pertaining to the petitioners. This was

clearly a violation of Rule 46 (c) of the Federal Rules of Criminal Procedure,
which provides for the amount and manner in which bail is to be fixed. The

petitioners were entitled to a rehearing in view of the fact that bail had not

been fixed in conformity with the traditional statutory and constitutional
standards.
However the Court's refusal to affirm the District Court's finding that there

was a great "likelihood of flight," and the consequent need for high bail, points
up the conflict between the interests of the individual and the state in the fixing
of bail. In other circumstances, i.e., in which the defendants are not alleged
Communists, the decision would be clear. The evidence presented is insufficient
to indicate a more than reasonable probability of flight. The presumption of

innocence, the comparatively mild penalty, the income of the petitioners and
their former good standing as citizens of the United States and respectable
members of the community would seem to favor the granting of reasonable bail
in this case. But the Communist party has been recognized by the Court as

a conspiracy dedicated to the overthrow of the United States Government and
on this basis the Court has held the Smith Act to be constitutional. Dennis v.

United States, 341 U.S. 494, 511 (1951). Other Communists have forfeited
substantial bail by virtue of the financial resources and means of escape made
available to them by this conspiracy. As the resources and means of escape
which are at the disposal of Communists are not susceptible of proof relating
to the individual, the Government prosecutor is faced with a well-nigh in
surmountable obstacle in the prosecution of alleged Communists under the
Smith Act. Because the Court has held that suspicion alone will not justify
high bail, a well prepared case in which conviction is certain, may at any time
be defeated by the flight of the person indicted.
It is apparent that the interest of the state in the successful prosecution of

criminals has given way to the interests of the individual in the instant case.

In view of the wide sweep that has been given to the prosecutor's broom by
the Smith Act it is submitted that this decision was necessary for the protection
of these rights. A possible solution to the prosecutor's dilemma of preparing a

case without any assurance that the accused will be present at the time of trial

might be the imposition of greater responsibility upon the surety into whose

custody the prisoner is delivered.
ROBERT J. KRESSE
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DOMESTIC RELATIONS�When a Limited Divorce for Cruelty Is
Granted the Court May in Its Discretion Provide for Partition or

Sale of Property Held by Entireties.

The United States District Court for the District of Columbia granted
plaintiff husband a limited divorce from defendant wife for cruelty but declared
that the court lacked jurisdiction to partition property held by entireties.
Plaintiff appealed. Held, a court which grants a limited divorce for cruelty
has jurisdicion to partition property held by entireties. Tendrich v. Tendrich,
no. 10887, D. C. Cir., November 23, 1951.
The general rule in the District of Columbia, as laid down in Settle v. Settle,

56 App. D. C. 50, 8 F. 2d 911 (1925), is that when property is conveyed to

spouses jointly they own it by entireties and it cannot be partitioned. The
two necessary elements of an estate by entireties which make it different from

any other estate are, (1) that tenants, to hold by entireties, must be married
at the time the property is conveyed and, (2) that the estate, once created,
cannot be destroyed while the tenants remain married.
As to the first, although historically speaking the estate by entireties grew

out of the common law concept that husband and wife were one person, today,
as then, the controlling factor is the marriage. The fiction of the unity of

spouses in modern times has carried no weight in the determination of whether
an estate is held by entireties or otherwise. The concept itself has been repudiated
generally by statute, Tiffany, Real Property � 290 (New Abridged Ed.,
Callaghan and Co., 1940), and by case law, Tyler v. United States, 281 U.S.
497 (1930); Johnson v. United States, 81 U. S. App. D. C. 254, 157 F. 2d 209

(1946) ; Neubeck v. Neubeck, 94 N. J. Eq. 167, 119 Atl. 26 (1922) ; Boehringer
v. Schmid, 133 Misc. 236, 232 N. Y. S. 360 (1928).
The Supreme Court, in Tyler v. United States, supra, decided that it is

constitutional to lay a succession tax upon the survivorship, saying that the

power of taxation cannot be restricted by mere legal fictions. The court

recognized the validity of the estate by entireties, but refused to accept the
contention that the entire estate being in both spouses, nothing passed to the
survivor. Clearly, the common law theory of the unity of spouses, in that

instance, carried no weight with the Supreme Court.
It has been argued that since husband and wife are one person, some third

person must convey property to them in order for them to take as tenants by
entireties. Contrary to this proposition, it was decided in Boehringer v. Schmid,
supra, that a husband, by deeding property to himself and his wife, could create

an estate by entireties. Here, again, the fact that the parties were spouses
controlled, and the argument that they were one person failed.
Another aspect is presented when the effect of the conduct of the spouses

toward each other is considered. In Neubeck v. Neubeck, supra, it was decided
that the wife, although she had deserted her husband and was living in adultery,
was entitled to an accounting of the rents and profits collected by her husband
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from property held by entireties. The bare fact that the spouses were still

legally married was sufficient to support the estate.
The weight to be given the common law theory of the unity of spouses has

recently come up in a criminal case in the District of Columbia. A husband and

wife, charged with conspiracy, argued that since in the eyes of the law they
were one person, there could be no conspiracy between them. The court flatly
denied the validity of this contention, and they were convicted. Johnson v.

United States, supra.
It would appear, then, that the courts today are quick to overrule any

argument based on the common law concept of the unity of spouses. The fact of

marriage, on the other hand, is absolutely essential to the creation of the estate

by entireties. If property is granted to a man and a woman who believe they
are married, and the deed cites them as husband and wife, still, in the absence
of a valid marriage they do not take as tenants by entireties. McKee v. Bevins,
138 Term. 249, 197 S. W. 563 (1917).
As to the second necessary element of the estate by entireties, it has been the

unbroken rule in all jurisdictions which recognize this form of tenancy that it
is indestructible. Nothing but the joint conveyance by both spouses has been

permitted to terminate the estate. The Supreme Court of Pennsylvania has even

held that an absolute divorce did not change the nature of an estate by entireties,
Alles v. Lyon, 216 Pa. 604, 66 Atl. 81 (1907), although this has since been

changed by statute. Most, if not all, jurisdictions today permit, after an absolute

divorce, partition of estates held by entireties either by legislative enactment.

E.g., D. C. Code 1940, � 16-409, or by judicial construction, Bernatavicius v.

Bernatavicius, 259 Mass. 486, 156 N. E. 685 (1927), on the ground that the
absolute divorce, since it ends the marriage, automatically ends the estate by
entireties. It can be seen that this in no way changes the rule which requires that
the estate last for the duration of the marriage. The rule that an estate by
entireties cannot be destroyed has been recognized by a federal District Court
which held that the interest of a bankrupt in an estate by entireties did not pass
to the trustee and could not be levied on or sold against him alone. In re Berry,
247 Fed. 700 (E. D. Mich. 1917).
In the District of Columbia the statutory provision concerning the effect of

a limited divorce on a marriage is that, "A legal separation from bed and board

may be granted for cruelty . . . ." D. C. Code 1940, � 16-403. The legal effect
of such a separation is clearly stated in Maschaur v. Maschaur, 23 App. D. C.
87 (1904) and is that it does not dissolve the bond of marriage. A legal
separation permits the parties to live apart but leaves the marriage in full force.
In the instant case the court affirms the general rule of Settle v. Settle, supra,

but seems to create an exception saying:
We think we should recognize the obvious fact that persons one of whom has
divorced the other for cruelty, although the divorce is only a limited one, are not
one person and that refusal to partition their property may inflict an undeserved
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burden on the plaintiff, confer an undeserved benefit on the defendant, and serve

no useful purpose.

It would seem that the court, in arriving at its decision, ignored both of the
essential elements of an estate by entireties, which are the continuing existence
of the marriage and the indestructibility of the estate while the marriage exists.

By so doing they treated the estate as being no different from one held jointly.
The decision is obviously premised on the "unity" of spouses as being the
determinative factor in the existence of the estate. As we have seen, the
modern view holds that "marriage," not "unity," is the decisive element.
The court says that there is no legislative obstacle to its decision, but in

the District of Columbia there is an express legislative recognition of estates

by entireties. D. C. Code 1940, � 16-409. This statute provides that absolute
divorce ends the estate by entireties and permits partition. The existence of this
statute can be explained only on the presumption that the legislature�recogni
zing estates by entireties, and recognizing the fact that there can be no partition
of the estate during the marriage of the tenants�has seen the necessity of giving
the courts the power to partition estates previously held by entireties after the

marriage no longer exists. If the legislature had deemed it possible to partition
before an absolute divorce is granted, the enactment of this statute could have
no purpose or significance.
It is submitted that the decision in the instant case is inconsistent with the

court's recognition of the general rule laid down in Settle v. Settle, supra, and
is contrary to the intent of the legislature in recognizing estates by entireties.

PAGE S. JACKSON

DOMESTIC RELATIONS�Right to Each Installment of Alimony
Decreed to be Payable in Future Installments Becomes Absolute
and Vested When it Becomes Due.

In 1936 plaintiff-appellant was granted a divorce in the District Court for
the District of Columbia, from defendant-appellee, who was ordered to pay her
$75 per month for the support of herself and two infant daughters. Four days
later the appellee remarried and established a new home in Maryland. In 1937
he was held in contempt for failing to pay alimony but purged himself by
paying the amount then due. He subsequently paid occasional small amounts
until March 22, 1940, when he ceased payments altogether although no modifica
tion of the original decree had been made. After vainly trying for several years
to get the assistance of counsel appellant finally found an attorney who instituted
suit in appellee's home county in Maryland for the arrears. The appellee
demurred on the ground that the decree was lacking In finality and therefore
could not be enforced in the Maryland court under the full faith and credit
clause. Without a ruling on the demurrer the case "went to the files." In 1949
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appellant entered a motion in the United States District Court for the District
of Columbia in the original divorce action asking for a contempt citation and for

judgment of accumulated arrearages of alimony in the sum of $8100. The

appellee responded as though appellant's motion were an order to show cause

and asserted that laches, changes in his own circumstances and the fact that
the two daughters of the first marriage had long since come of age, constituted
in equity a bar to relief. The District Court denied appellant's motion, from
which action appeal was taken. Held, when a decree awards alimony, payable
in future installments, the right to each installment becomes absolute and
vested when it becomes due, provided no modification of the decree has been
made prior to the maturity of the installment. Kephart v. Kephart, no. 10,446,
U. S. App. D. C. on rehearing en banc, October 11, 1951.
Where the power to modify a decree for the payment of alimony in future

installments is statutory, as it is in the District of Columbia, D. C. Code 1940,
� 16-413, the statute is generally drawn in broad terms. Consequently, there
has developed a marked conflict among the courts of the various jurisdictions
in interpreting substantially similar statutes as to whether the power extends to
the modification of past due and accrued installments. See Annotation, 6 A. L. R.
2d 1278 (1947). It would appear, therefore, that the actual wording of the
statute has little effect on the construction which it will receive.

Among the grounds for retroactive modification recognized by courts which
do grant such modification are a change in the husband's financial circumstances,
Loomis v. Loomis, 111 Mich. 7, 262 N. W. 331 (1935) ; Sivertsen v. Sivertsen,
198 Minn. 207, 269 N. W. 413 (1936) ; remarriage of the wife, Watts v. Watts,
314 Mass. 129, 49 N. E. 2d 609 (1943) ; Wenzel v. Wenzel, 67 S. D. 537, 295
N. W. 493 (1940); coming of age or change in circumstances of the children,
Frost v. Frost, 189 Misc. 133, 71 N. Y. S. 2d 438 (1947) ; King v. King, 243

App. Div. 780, 277 N. Y. Supp. 653 (1935); and the wife's acquiescence in
reduced payments, Conklin v. Conklin, 223 Minn. 449, 27 N. D. 2d 275 (1947) ;
Karlin v. Karlin, 280 N. Y. 32, 19 N. E. 2d 669 (1939). In any of these
circumstances, it is not mandatory that the court grant retroactive modification
but is within the sound discretion of the court, Conklin v. Conklin, supra, and
advantage of allowing such modification is obvious. The alimony debtor who
has in good faith, through no substantial fault of his own, gone into default
can be relieved of an unjust and burdensome obligation, while one who has
through mere obstinacy failed to meet his obligation may be denied retroactive
relief. Such an advantage is particularly appealing when the husband does
not have the means to apply for prospective modification or the technical know
ledge necessary to appraise what the law would expect of him. See 2 Nelson,
Divorce and Annulment 423 (2d ed., James M. Henderson, 1945).
Were it not for the rule laid down by the United States Supreme Court in

Sistare v. Sistare, 218 U. S. 1 (1910), there would appear to be little valid
objection to the power of retroactive modification. The Sistare case stands
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for the proposition that under the United States Constitution, one state is not

required to give full faith and credit to the decree of alimony of another state

where, by the law of the state granting the decree of alimony unpaid accrued
installments of alimony are subject to modification at the discretion of the

court which rendered the decree, even though no application to annul or modify
the decree has been made prior to the installments becoming due. Sistare v.

Sistare, supra. Several Justices of the Supreme Court have expressed their
doubts as to the validity of this doctrine of the Sistare case. E.g., Mr. Justice
Rutledge in his concurring opinion in Griffin v. Griffin, 327 U. S. 220, 247-248
(1946), and Mr. Justice Jackson in his concurring opinion in Barber v. Barber,
323 U. S. 77, 87 (1944). However, it still stands today unchanged. Griffin v.

Griffin, 327 U. S. 220 (1946); Barber v. Barber, 323 U. S. 77 (1944). If the
wife is unable to enforce her right wherever she may find the husband, it may be
rendered nugatory. The advantage of giving to an alimony decree such finality
as to entitle it to full faith and credit is, therefore, also obvious.

Judge Fahy, concurring in part and dissenting in part in the principal case,
agrees with the majority that the installments which accrued prior to the time
the minor children came of age are fixed obligations. But he would not debar
modification ". . . as of the time changed conditions occurred where the in

evitability of their occurrence is forecast by the terms of the decree." [Emphasis
supplied.] According to his theory once the decree is opened the court might
increase the amount, notwithstanding that the coming of age of the children
was the basis of the right of modification. Where this would place the decree
in respect to the finality required for full faith and credit is a matter of

conjecture.
The court, in the principal case, in overruling Franklin v. Franklin, 83 U. S.

App. D. C. 385, 171 F. 2d 12 (1948), returned to the rule long followed in
the District of Columbia and laid down in a long line of cases prior to 1948,
that unpaid, accrued arrearages are not subject to modification. E.g., Lockwood
v. Lockwood, 82 App. D. C. 105, 160 F. 2d 923 (1947) ; Biscayne Trnst Co. v.
American Security and Trust Co., 57 App. D. C. 251, 20 F. 2d 267 (1947);
Caffrey v. Caffrey, 55 App. D. C. 285, 4 F. 2d 952 (1925). The Franklin

case, which overruled these cases, held that equitable considerations will support
a refusal by the court which issued the order to enforce payment of accrued
alimony. See 37 Georgetown L. J. 446 (1948), 47 Mich. L. Rev. 1014 (1948).
Prescinding from variations in the language of the statutes in the various

jurisdictions, it would appear, therefore, that the courts are faced with the
alternative of making the past due and accrued installments subject to modifica
tion at the risk of penalizing the wife or making them vest absolutely on

maturity at the risk of unjustly charging the husband with a later large, lump
sum money judgment for arrears. The statement of Judge Washington in his
dissenting opinion in the principal case that ". . . we consider that alimony
decrees should be given effect in all jurisdictions, whether or not they are
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subject to retroactive modification ..." is not yet the law. Griffin v. Griffin
and Barber v. Barber, supra. Further, the decisions are in conflict as to whether
a sister state will, as a matter of comity, enforce a modifiable alimony decree.

Annotation, 132 A. L. R. 1272 (1941). Since the husband may still protect
himself in all jurisdictions by securing a prospective modification of the alimony
decree, while a wife has virtually no way to protect herself against the husband's

leaving the jurisdiction, it is submitted that the decision in the principal case
is the better view.

H. B. ROBERTSON, JR.

EQUITY�Subpurchaser Has a Cause of Action For Specific Performance
Even When Subpurchaser's Contract With Purchaser Calls For
Less Than Purchaser's Contract With Seller.

Defendant railroad leased forty-one acres of land on which were many build

ings to defendant purchaser, Bronx Whitestone Terminals, Inc. The lease
contained an option to purchase which Bronx duly exercised. Prior to the
exercise of the option Bronx had contracted to sell eleven acres, on which one

of the buildings was located, to plaintiff's assignor for approximately one third
of the price Bronx was to pay for the whole property. Plaintiff, assignee of the

subpurchaser, instituted an action for specific performance against defendant

railroad, joining Bronx as a defendant, alleging that plaintiff tendered per
formance, and that Bronx refused to deliver a deed because of its inability
to get title from the defendant railroad. Defendant railroad moved to dismiss
the complaint for insufficiency. The trial court upheld the motion and dismissed
the complaint, holding that the general rule of law applied against enforcing
a contract in favor of one who is neither a party to the contract, nor in privity
with a party, nor a person for whose benefit the contract was made. Held, the
complaint states a good cause of action for specific performance even though
plaintiff is the assignee of a subpurchaser of less than the whole. Clark Co. v.
New York, New Haven & H. R. Co., 107 N. Y. S. 2d 721 (Sup. Ct. App. Div.
1st Dept. 1951).
Ordinarily the purchaser, on a contract for the sale of land, can obtain specific

performance because land is presumed unique, and therefore provides a basis or

"equity" for specific performance. Kitchen v. Herring, 42 N. C. 137 (1850).
Upon the completion of such a contract the purchaser becomes the equitable
owner of the subject matter of the contract. All the powers of real ownership
pass to the purchaser. 2 Pomeroy, Equity Jurisprudence � 368 (5th ed.,
Symons, 1941). Therefore, the purchaser's assignee succeeds to the position of
the purchaser as the equitable owner of the land. Lenman v. Jones, 33 App.
D. C. 7 (1909), affirmed, 222 U. S. 51 (1911).

Since equity thus places the equitable interest in the assignee, it "will not
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leave him powerless to vindicate it" by withholding specific performance. Epstein
v. Gluckin, 233 N. Y. 490, 135 N. E. 861 (1922). Generally equity courts have

granted specific performance to a subpurchaser of the entire property. Lenman
v. Jones, supra; Mechanick v. Duschaneck, 99 N. J. Eq. 86, 132 Atl 854 (Ch.
1926). The Lenman case and Epstein v. Kroopf, 218 App. Div. 519, 218
N. Y. S. 644 (2d Dept. 1926), held that a subcontract and an assignment have
the same effect: both pass to the subpurchaser or assignee the purchaser's
equitable interest in the land.
The court in the instant case points out that plaintiff could haVe obtained

specific performance had he been assignee of the entire contract, or had he
contracted to purchase all the land which Bronx had agreed to purchase from
defendant railroad. For the latter proposition the court relied on Epstein v.

Kroopf, supra, which not only held that a subcontract passed to the sub
purchaser the purchaser's equitable interest in the land, but also granted the

subpurchaser a lien on the land against the seller for the amount the purchaser
had paid to the seller on the purchase price.
The view that assignments and subcontracts are identical in effect, as set

out in the Kroopf case, arises from the confusion existing as to the distinction
between the purchaser's right to specific performance and his equitable interest
in the land derived from the contract. See Hazelton v. Miller, 25 App. D. C.
337 (1905). Further difficulties are created by "loose" references to the

relationship between seller and purchaser on the original contract as one of
trustee and cestui que trust. 4 Williston, Contracts � 9 54A (rev. ed. 1936).
Despite the statements in the Kroopf case, there are obvious differences between
an assignment and a subcontract. The primary distinction is that the intention
of the parties in a subcontract is not to transfer contract rights of the original
purchaser, which is the whole purpose of an assignment, but, on the contrary,
to leave the purchaser's rights on the original contract unaffected. Note, 40
Harv. L. Rev. 1004 (1927). The holding of the Kroopf case is therefore con

trary to the generally accepted nature of assignments and subcontracts. 4

Williston, Contracts � 954A (rev. ed. 1936). Consequently, the instant case in

following the Kroopf case, would seem to amplify the same misinterpretation,
since a fortiori there would seem to be even less plausibility in the holding when
the subpurchaser has contracted for only a portion of the land.
It is submitted that this difficulty would be resolved by the holding that an

implied term of the purchaser's contract with the subpurchaser is that the
purchaser will perform his contract with the seller. This would avoid the
necessity for holding that the purchaser's equity passes to the subpurchaser,
since the subpurchaser's right to specific performance would be based on the
implied promise of the purchaser to perform his contract with the seller. The
defense of lack of privity is met by joining the purchaser as a defendant. Since
the decree will require a conveyance of all the land to defendant purchaser by
defendant railroad in accordance with their contract, and a further conveyance
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by the defendant purchaser to plaintiff, in accordance with the subcontract,
there will be no hardship or injury to the defendant railroad. As Justice
Cardozo stated in Epstein v. Gluckin, 233 N.Y. 490, 494, 134 N. E. 861, 862

(1922):
What equity exacts to-day as a condition of relief is the assurance of the decree,
if rendered, will operate without injustice or oppression either to plaintiff or

defendant.
�

In Miedema v. Wormhoudt, 288 111. 537, 123 N. E. 596 (1919), the court

specifically ruled that such a decree for specific performance does not cause

hardship to the original purchaser. He, too, is required to do no more than

perform the contracts he made with seller and subpurchaser. From a practical
standpoint the decision determined the interests of the parties involved in a

satisfactory manner. Perhaps the foundation on which it is based will be
clarified by further judicial consideration of the problem.

WILLIAM R. PFALZGRAF

EVIDENCE�Expert Medical Testimony, the Result of Competent
Blood Grouping Tests, Is Conclusive When It Excludes Paternity.

Plaintiff husband sued for divorce, based upon the alleged adultery of his

wife, and for declaratory judgment that the plaintiff is not the father of the
child last born to the defendant wife. Upon the trial, plaintiff produced a blood
grouping specialist whose test was admitted into evidence together with his

interpretation of his findings, showing that plaintiff could not be the father
of defendant's last born child. In her own defense, the wife testified that she
had not committed adultery and that the husband had cohabited with her on

specific dates. The defendant also produced witnesses who testified that the

plaintiff had made several visits to the defendant which would afford access.

Held, that the blood grouping test was conclusive in establishing that the

plaintiff was not the father of the disputed child. "C" v. "C" N. Y. Sup. Ct.,
Nov. 1, 1951 (20 U. S. L. Week 2187).
The scientific recognition of blood grouping tests as evidence to establish

non-paternity raises two problems. First, whether or not such evidence is ad
missible at all, and second, what weight is to be given these tests once they are

admitted in evidence. The court in the instant case followed the rule now

generally recognized, that every species of evidence tending to prove the

impossibility of the mother's husband being the father of the child is admissible,
even though the child was born, or begotten and born, during the marriage of
the husband and wife. See Bullock v. Knox, 96 Ala. 195, 198, 11 So. 339, 340
(1892); 7 Am. Jur., Bastards � 20 (1937). The early common law rule in

England was that in the case of a child born during wedlock, only proof of the
husband's impotence, or absence beyond the four seas during the period when in
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the course of nature the child must have been begotten, could be admitted to

rebut the presumption of legitimacy. See Powell v. State, 84 Ohio St. 165,
168, 95 N. E. 660, 661 (1911); Bullock v. Knox, supra, at 198; 7 Am. Jur.,
Bastards � 20 (1937). Experience soon showed this early rule to be too strict
and it has since been generally abandoned. See State v. Clark, 144 Ohio St. 305,
310, 58 N. E. 2d 773, 775 (1944). The presumption of legitimacy is one of
the strongest known to the law, but it may be overcome by reason and rebutted

by evidence. Houston v. Houston, 99 N. Y. S. 2d 199 (N. Y. Dom. Rel. Ct,
Queens County, 1950). Foreign courts have admitted the results of blood group
ing tests since 1924. Note, The Determination of Non-Paternity by Blood Tests,
16 Tenn. L. Rev. 734 (1941). American courts, however, have been much
slower in admitting the tests. In State v. Damm, 64 S. D. 309, 266 N. W.
667 (1936), the court held, without any statutory authority, that an order
to submit to blood tests was not unconstitutional and came within the ambit
of the inherent judicial power of courts of record where such test is likely
to help ascertain the truth. Other courts, seeking to admit the evidence, have
thought to find support in statutes requiring a physical or mental examination
by a physician where the physical or mental condition of the party is in contro

versy. These courts have ordered the parties to submit to blood tests. Beach v.

Beach, 72 App. D.C. 318, 114 F. 2d 479 (1940); Hayt v. Brewster, Gordon
& Co., 199 App. Div. 68, 191 N. Y. S. 176 (1921). Eight states have settled
this question by the passage of statutes specifically authorizing the courts

to order blood tests, which when made are admitted in evidence. These states

are Maine, Maryland, New Jersey, New York, North Carolina, Ohio, South
Dakota, and Wisconsin. A minority of courts hold that a state has no power
to order the use of blood tests in the absence of any statute conferring such

power. Taylor v. Diamond, 241 App. Div. 702, 269 N. Y. S. 799 (1934);
Commonwealth v. Morris, 22 Pa. D. & C. Ill (1934).
The statutes which authorize the courts to order blood tests do not settle what

weight must be given their results. The general rule is that the results of

serological blood tests excluding paternity are not conclusive evidence of non

paternity but are to be weighed along with other evidence tending to prove
paternity. State v. Clark, supra; Harding v. Harding, 22 N. Y. S. 2d 810

(N. Y. Dom. Rel. Ct., Queens County, 1940); See Note, 163 A. L. R. 939,
960 (1946). Expert opinions are not ordinarily conclusive, but are considered

advisory in nature; the jury may accept such testimony, or reject it, if they
find it is inconsistent with the facts in the case. Alabama Great So. R. Co. v.
McKenzie, 139 Ga. 410, 77 S. E. 647 (1913); 20 Am. Jur., Evidence � 1208

(1937). In Berry v. Chaplin, 74 Cal. App. 2d 652, 169 P. 2d 442 (1946), the
court allowed the jury to reach a verdict contrary to the result of the tests.
The presumption of legitimacy of issue born during wedlock is so strong that
it is not shaken even by proof that the wife had at times been guilty of infidelity.
Dieterich v. Dieterich, 154 Misc. 714, 278 N. Y. S. 645 (1935).
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Very few courts have ever held, as does the present decision, that the evidence
of the blood test was conclusive in establishing non-paternity. Jordan v. Mace,
69 A. 2d 670 (Me. 1949); Saks v. Saks, 189 Misc. 667, 71 N. Y. S. 2d 797

(1947). In Cuneo v. Cuneo, 198 Misc. 240, 96 N. Y. S. 2d 889 (1950), the
court declared that such scientific results should be given great weight when they
are competently developed. The reason given by some early decisions for not

considering the evidence conclusive was a doubt as to the scientific validity of
the tests, State v. Holod, 63 Ohio App. 16, 24 N. E. 2d 962 (1939) ; Common
wealth v. Krutsick, 151 Pa. Super. 164, 30 A. 2d 325 (1943); but this reason

should no longer stand, in view of the fact that the test has the unqualified
endorsement of the men of medicine, and has been adjudicated by courts to

be based on accurate, reliable, scientific certainty. Houston v. Houston, supra;
Anthony v. Anthony, 9 N. J. Super. 411, 74 A. 2d 919 (1950). Medical science,
while being unable ever to supply conclusive affirmative proof of paternity, is
now able to disprove paternity in over half the paternity cases involving innocent
men. See Saks v. Saks, supra at 800; See note, A Trial of Bastardy Is a Trial
of the Blood, 34 Cornell L. Q. 72, 75 (1948). Dr. Karl I^ndsteiner discovered
that all human blood was not homogeneous, but that the blood of each person
contained a heterogeneous quality. This quality coupled with the incompatibility
of certain blood groups forms the basis upon which the blood tests are predicated.
It is possible to determine the blood group of an individual by mixing a sample
of his blood with solutions containing antibodies and noticing whether or not

the blood clots or agglutinates. See note, 163 A. L. R. 939, 941 (1946). Blood
types are passed down from parent to child in compliance with the Mendelian
Law of Heredity. See note, 163 A. L. R. 939, 942 (1946). Thus if the blood
of the child contains an agglutinating substance that is not present in the blood
of the mother, it must be present in the blood of his father. If the blood of the
putative father does not contain this substance then he cannot be a parent.
See Beach v. Beach, supra, at 319.
It has been argued that the putative father has "everything to gain and

nothing to lose by the test, while the mother would have everything to lose
and nothing to gain." Commonwealth v. Krutsick, supra, at 167. It cannot
be denied however that men have had to support children that were not their

own, and illegitimate children, have inherited from a man not their actual father.
Saks v. Saks, supra. If the courts refuse to utilize the positive methods for obtain
ing accurate facts they will be neglecting reliable means by which the miscarriage
of justice may be avoided. Berry v. Chaplin, supra, (Mr. McComb concurring).
"We are not disposed to close our minds to conclusions which science tells us

are established." Jordan v. Mace, supra, at 672. "To reject such testimony
would be tantamount to rejecting scientific fact. ... to reject such results is
to deny progress." Cuneo v. Cuneo, supra, at 906.
It is submitted that the triers of fact should not be allowed to reject what

science says is true. To do so invites conflict between scientific truth and stare
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decisis, the result of which could not for a second be doubted. Determination
of the factual truth in any controversy is devoutly wished. Modern science has

developed new aids to this end, and to reject the new and certain for the old
and uncertain would not tend to improve the administration of justice. The law
must expand and accept these instrumentalities. If men accept as a scientifically
established fact that an exclusory finding is conclusive as to non-paternity, this
fact should be recognized and given effect. The positive solution for this need
is legislative recognition of the conclusiveness of such tests, but in the absence
of such statutes, there is no reason why the courts should not take judicial notice
of such conclusiveness, as was done in the instant case.

DAVID L. KILEY

NATURALIZATION�It Is Not Within the Power of a State Court to
Cancel a Certificate of Citizenship, Following Its Own Procedure
in Vacating a Judgment, Where the Action Is Based on Evidence
Dehors the Record That the Certificate Was Illegally or

Fraudulently Procured.

Petitioner was granted a certificate of citizenship by a Maryland state court
in conformity with the requirements of the Nationality Act of 1940. Later,
during the same term of court, the Maryland court, upon motion of the govern
ment, revoked the certificate upon evidence dehors the record that it had been
illegally and fraudulently procured. In so doing, the court acted in accordance
with its general power under Maryland law to set aside a judgment during
the term of court in which the judgment had been rendered. Section 338 of
the Nationality Act of 1940 makes specific provision for a procedure to be
followed In revoking an order of citizenship on the grounds that it was illegally
or fraudulently procured. It sets forth a certain procedure to be followed and
in what courts the federal government shall institute the proceedings. It speci
fies that the party proceded against shall "have sixty days' personal notice in
which to make answer." The Maryland court did not attempt to follow the

requirements there set forth. Petitioner brought action for declaratory judg
ment and was granted summary judgment by the District Court for the District
of Columbia declaring him "to be a national and citizen of the United States."
The Court of Appeals reversed. Held, a state court which has granted a certifi
cate of citizenship is bound to follow the requirements of Section 338 of the
Nationality Act of 1940 in an action to revoke such citizenship, where the
action is based on evidence dehors the record. Bindczyck v. Finucane, no. 18,
U. S. Sup. Ct., Nov. 26, 1951 (20 U. S.L. Week 4019).
The United States Constitution provides that Congress shall have the power

"To establish an uniform rule of naturalization." The first federal law dealing
with naturalization was the Act of March 26, 1790, 1 Stat. 103, which endowed
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"any common law court of record, in any one of the states," with the power
to naturalize. This act was repealed by the Act of January 29, 1795, 1 Stat.
414. This latter enactment is significant for two reasons: (1) it extended the
power to naturalize to the federal courts; (2) it made more definite the require
ments to be met by an alien seeking citizenship and the procedure to be fol
lowed in granting it. Minor alterations were made in the act, but for all intents
and purposes the naturalization law remained unchanged for a century. R. S.

�� 2165-2174 (1875).
In the light of the tremendous increase in immigration during the latter half

of the last century, the nebulousness of the naturalization laws became apparent.
More apparent was the fraud and corruption, especially in the control of elec
tions through the manipulation of suffrage, to which the law lent itself as a

tool. The Act of June 29, 1906, 34 Stat. 596, was aimed at the expurgation
of fraud in connection with naturalization proceedings. 40 Cong. Rec. 3640

(1906). One of its significant features was the inclusion of Section 15, which
was the first attempt of Congress to provide for a uniform method of denat
uralization. Section 338 of the Nationality Act of 1940, 54 Stat. 1137, 1158

(1940), 8 U. S. C. � 738 (1946), is a reenactment of Section 15 of the Act
of 1906.

The majority opinion in the instant case looks into this legislative history
and uses it as the basis for its decision. It holds that, no matter what the

practice was prior to the passage of the Act of 1906, that act expressly pro
vided the method to be followed in denaturalization proceedings. Accordingly,
the courts must comply with its requirements. Barring this interpretation, the
court points out that in a case such as this, "retention of citizenship would be

contingent upon the application of myriad discordant rules by a thousand judges
scattered over the land."
There is a minority opinion which chides the court for its disregard of a

postulate of statutory construction, viz., that new legislation is to be construed
in the setting of existing law and practice. The minority points up a distinction
which the majority refuses to recognize. This distinction is that Section 338

applies only to overturning judgments after the judicial procedure is at an end.
It is aimed at new litigation, not steps in a pending case.

The case of Tutun v. United States, 270 U. S. 568 (1926), lends support to
the dissenting opinion. It was there held that a naturalization proceeding is
a judicial proceeding per se and subject to appellate review. Consequently, it
should be equally subject to the judicial power to vacate judgments as are

other judicial proceedings. The majority of the court, however, distinguishes
its own finding from the holding of the Tutun case. In the instant case the court

is dealing with a proceeding based on matters dehors the record, while the
Tutun case was concerned with appellate review on facts of record.
The present case resolves a conflict between the decision of the court below,

184 F. 2d 225 (D. C. Cir. 1950), and the case of United States ex rel. Volpe v.
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Jordan, 161 F. 2d 390 (7th Cir. 1947). The Volpe case, which was decided in

accordance with the present one, points out two noteworthy issues, which nei
ther the majority nor minority discuss in the instant case. These are: (1)
that a state court when acting in a naturalization proceeding acts as an agent
of the federal government and hence is subject to its directives, and, (2) that
Rule 60 of the Federal Rules of Civil Procedure which makes provision for
the vacation of judgments is expressly made inapplicable to denaturalization

proceedings by Rules 81 (a) (2) and 81 (a) (6).
The reason, ascribed by the majority opinion, for which Section 15 of the

Act of 1906 was originally enacted, viz., to combat the fraud of those who
would use denaturalization as a means of controlling suffrage, may not be as

pressing today as in 1906. Nevertheless, if the legislative intent is apparent,
it is the duty of the courts to give it weight and to adhere to the letter of the
mandate. In the case of Schneiderman v. United States, 320 U. S. 118 (1943),
it was held that in a case where the government is prosecuting a denaturalization

proceeding under Section 338, the burden is upon the government to prove its
case by clear and convincing evidence. On the other hand, if a court could use

its own procedure to vacate a judgment, the court would merely have to satisfy
itself of the fraud or illegality. The result of the present decision, it is true,
encumbers the government with a burden it would not have if the case had
been decided otherwise. However, in the light of the safeguard it brings to
the individual alien and the extension of uniformity in procedure, this burden

appears relatively insignificant.
JAMES W. KELLEY

TORTS�An Employee of a Subcontractor Is in the Legal Status of a

Licensee When He Uses with Express Permission a Scaffold
Erected by the Employees of Another Subcontractor for Their
Own Use.

Plaintiff-appellant was an employee of an electrical subcontractor on a

building project. Defendant-appellee was the steamfitting subcontractor. The
steamfitters had constructed a crude scaffold by laying a sheet of plywood over

rectangularly arranged planks. Plaintiff and the other electrical workers asked
for and received permission to use the scaffold. It was the general custom for
scaffolds, ladders, and such, which were built or provided by one subcontractor,
to be utilized by the employees of other subcontractors. Plaintiff mounted .the
scaffold and while walking across it the supporting board broke. He fell about
fifteen feet and sustained serious injuries, for which he sought to recover damages
from the Standard Engineering Company, the steamfitting subcontractor, whose
employees had constructed the scaffold. The trial judge directed a verdict for
the defendant. Held, an employee of a subcontractor is in the legal status of
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a licensee when he uses with express permission a scaffold erected by the em

ployees of another subcontractor for their own use. Arthur v. Standard Engi
neering Co., no. 10735, D. C. Cir., October 25, 1951.
The particular problem of the liability of a subcontractor to employees of

another subcontractor for injuries caused by defective scaffolding is encoun

tered in the District of Columbia for the first time in the instant case. Else
where this question has been considered in two reported cases. McGlone v.

Angus, 248 N.Y. 197, 161 N. E. 469 (1928); Brauner v. Leutz, 293 Ky. 406,
169 S.W. 2d 4 (1943). These courts are not in accord as to what principle of
law should control their decision. The McGlone case, supra, applies the reason

able convenience rule, 2 Shearman and Redfield, Law of Negligence � 274 (rev.
ed. 1941), while the Brauner case, supra, follows the mutual advantage test set

forth by the Supreme Court in Bennett v. Railroad Co., 102 U. S. 577 (1880)
where the plaintiff was a passenger on the defendant's steamer rather than a

subcontractor's employee as in the instant case.

The reasonable convenience rule is not based on the legal status of the in

jured workman nor upon the basis of the condition of the premises but rather

upon rules governing chattels, dangerous if defective. This rule was first
enunciated in Quigley v. Thatcher, 207 N.Y. 66, 69, 100 N. E. 596, 596-597

(1912) where the court held a general contractor liable for the injuries to his
subcontractor's employees if such employees,

. . . must of necessity or under the requirements of reasonable convenience in
the performance of his work use the same [scaffold] the contractor may be
held to have anticipated such use, and to have assumed Uabihty to such sub
contractor and his employees for the safety thereof.

The Quigley decision was influenced by the presence of a then controlling
statute which imposed liability on an employer for injuries to employees for
defective scaffolding constructed for the use of his employees. N. Y. Laws 1909,
c. 31 � 18. In McGlone v. Angus, supra, the scaffold was erected by another
independent subcontractor and not the general contractor as in the Quigley case.

In the McGlone case, supra, at 199 the court held that the subcontractor,
. . . was under the duty to use reasonable care to construct it safely for those
whom it had reason to anticipate would naturally and customarily use it in the
course of the work.

Thus the doctrine of reasonable convenience as set forth in the McGlone case,
since it is derived from liability for defective chattels, may be called a collateral
descendant of MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050

(1916) where a manufacturer was held liable for injuries to third parties be

cause of a defect in a chattel not inherently dangerous when constructed with

reasonable care but which became so when negligently made. The distinguish
ing feature of the McGlone case was that the defendant was a gratuitous donor
while in the MacPherson case the defendant was a seller of chattels. Thus, the



1952] Recent Decisions 347

reasonable convenience rule would, in this instance, make a gratuitous donor
liable to the same extent as a seller or lessor of chattels.
The Brauner case determines the legal status of the plaintiff by the mutual

advantage test. To the invitee the invitor owes the duty to exercise reasonable
care for their protection and is liable for injuries caused by a negligent failure
to perform the duty. Schwartzman v. Lloyd, 65 App. D. C. 213, 82 F. 2d 822

(1936) ; Hellyer v. Sears Roebuck Co., 62 App. D. C. 318, 67 F. 2d 584 (1933).
To the licensee the licensor owes the duty only to refrain from negligent activity
and is not liable unless the injuries were the result of the licensor's active negli
gence or a concealed danger known to the licensor and not reasonably discover
able by the licensee. Branan v. Wimsatt, 54 App. D. C. 374, 298 Fed. 833

(1924), certiorari denied, 265 U.S. 591 (1924). Kentucky courts in formulat

ing the mutual advantage test have refused to put the liability for the injuries
of an employee of an independent subcontractor on the subcontractor owning
the scaffold unless a "mutual benefit of both parties" could be shown. Brauner
v. Leutz, supra. The plaintiff in that case was the painting contractor and the
defendant was the carpenter on the job. The painters received permission from
the carpenters to use their scaffold. One of the painters was injured when the
scaffold collapsed. The court held that since no "mutual benefit" was derived
from the use of the scaffold the painter was only a licensee. The court said
at page 410:

... a licensor owes no duty to a licensee to provide safe places or premises for
the occupancy or use of his licensee, save and except to abstain from doing any
intentional, wilful (and in some jurisdictions gross reckless) act endangering
the safety of the licensee.

In its opinion the Court of Appeals in the instant case said that the effect
of the custom and usage of subcontractors to use each other's equipment was
not such as to constitute them invitees while using such equipment. "The
existence of such a custom simply permits consent to the use to be implied in
instances where consent was not expressly given." This is in accord with the
Brauner case, supra, but is opposed by dictum in Pettyjohn & Sons v. Basham,
126 Va. 72, 100 S. E. 813 (1919) where the court said if such a custom could
be proved then the plaintiff would be an invitee of that subcontractor. There
are many other cases holding that an invitation may be inferred from a local
custom or usage. E.g., Donahoo v. Kress House Moving Corp., 25 Cal. 2d 237,
153 P. 2d 349 (1944) ; Smith v. S. W. Missouri R. Co., 333 Mo. 314, 62 S. W. 2d
761 (1933). The plaintiff's contention in the instant case was that there was

a benefit to the defendant in that the defendant obtained the use of the equip
ment belonging to the plaintiff's employer In return for allowing the plaintiff
and his co-workers to use his scaffold. But the court said that this was pushing
the mutual benefit test too far. The true test, according to the court, as to
whether there is a mutual benefit or not depends on whether the owner of the
scaffold received a benefit from the permitted use by another of that particular
piece of equipment.
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The doctrine of reasonable convenience has been rejected by the Court of
Appeals for the District of Columbia in favor of the mutual advantage test
which would seem to be the better view. The New York rule fails to consider
the legal status of the injured workman which, it is submitted, should be of

paramount importance. The court in adopting the rule of the Brauner case, has
adopted the more logical and practical view. If the subcontractor gives em

ployees of another subcontractor permission to use or appropriate his property
for the sole benefit and accommodation of the licensee it would be unfair and
unjust to burden him with the affirmative duty of reasonable care for their

protection.
OLIVER B. KRASTELL, JR.

TRADE REGULATION�Radio Station Has Property Interest in

Knowledge of Winning Number on its Giveaway Program and

Rebroadcast by Competitor Within Reasonable Time Is Unfair
Competition.

The plaintiff, radio station WWDC, conducted a program called the "Lucky
Numbers Radio Program" over its radio station. The program varied, but

generally consisted in announcing at certain intervals a number along with the
offer that whoever first presented his driver's permit or social security card

bearing that number to the plaintiff's office would receive $100. Defendant,
WEAM, a radio station in competition with plaintiff, monitored the plaintiff's
program and rebroadcast the winning number along with the plaintiff's offer.
At first it was the defendant's practice not to mention plaintiff as the source

of the offer but after a temporary restraining order issued, the defendant began
calling attention to plaintiff as the source of the number. The rebroadcasts
were made in sufficient time to allow the defendant's listeners to take advantage
of the offer. Plaintiff sued for infringement of copyright and unfair competition
and asked for an injunction and damages. Held, if rebroadcasts by defendant
are made immediately or shortly after announcement and even if plaintiff is
mentioned as the source of the offer, the rebroadcasts constitute illegal appropri
ation of plaintiff's property and unfair competition with him. Capital Broad
casting Co. v. Arlington-Fairfax Broadcasting Co., no. 575, E. D. Va., July 18,
1951.
The court decided two other points which should be mentioned for their

legal interest. When Maurice Azreal joined as party plaintiff during the course

of the suit, it appeared that the complainant radio station was merely the

subscriber to a nation-wide advertising scheme sold by Azreal. The latter, for
a price, furnished plaintiff with the program scripts, designated the winning
numbers, and undertook to pay off the winners. Azreal claimed he had a copy
right in the script and circular which described the program by reason of having
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them registered, but this claim was rejected by the court on the ground that
defendant's action, if plaintiff had a copyright, did not constitute an infringe
ment. On the other hand, the defendant's claim that the scheme constituted
an illegal lottery in violation of the rules of the Federal Communications Com
mission and 18 U. S.C. � 1304 (Supp. IV, 1951) was also rejected by the court

relying on In re Promulgation of Rules Governing Broadcast of Lottery Infor
mation, no. 9113, F.C. C, Aug. 19, 1949 (18 U.S. Law Week 2082) and

Affiliated Enterprises v. Gruber, 86 F. 2d 958 (1st Cir. 1936).
The court rested its argument squarely on the proposition that the plaintiff

had, for a reasonable time, a special and exclusive property right in the infor
mation of the winning number and that this included the right to make the
number known to the public. It cited the leading authority for the protection
of property rights in news, International News Service v. Associated Press, 248
U.S. 215 (1918), where the Court protected the news gathered by one news

agency from piracy by another. The doctrine has been extended to restrain
rebroadcasts by radios of news obtained from the newspapers, Associated
Press v. KVOS, 80 F. 2d 575 (9th Cir. 1935), reversed on other grounds, 299
U.S. 269 (1936), and to restrain unauthorized broadcasts of play by play
accounts of sports events, Pittsburgh Athletic Co. v. KQV Broadcasting Co.,
24 F. Supp. 490 (W. D. Pa. 1938), Twentieth Century Sporting Club v. Trans-
radio Press Service, 165 Misc. 71, 300 N.Y. S. 159 (1937), Southwestern
Broadcasting Co. v. Oil Center Broadcasting Co., 210 S. W. 2d 230 (Tex. Civ.
App. 1947) ; contra: National Exhibition Co. v. Teleflask, Inc., 24 F. Supp.
488 (S. D. N.Y. 1936).
The principal grounds for finding such a property right have been that the

plaintiff has expended value to produce something valuable which the defendant
has appropriated and sold so as to gain all or a part of the profits the plaintiff
had expected to make. The court in the instant case found that the plaintiff
had expended money for the program and that defendant rebroadcast plaintiff's
announcement with the purpose of attracting and holding listeners. The doc
trine of the International News Service case is very broad and can, no doubt,
be extended to cover a multitude of situations and almost any type of business
scheme, including the present one. Some courts have thought that it was to
be restricted to similar fact situations. Cheney Brothers v. Doris Silk Corpo
ration, 35 F. 2d 279 (2d Cir. 1929), certiorari denied, 281 U.S. 728 (1930).
On what basis this restriction should be made is not, however, quite clear.
An examination of the equitable argument suggested by the International

News Service case shows that more fundamental considerations underlie the
courts' decisions in this type of case. That some one has expended money and
is unable to make the expected profit because, for an unforseeable reason, he
cannot prevent another from appropriating the product, seems ground to inter
vene and protect his investment. But where he acted with knowledge of this
possibility, the argument would seem to be much weaker. The latter case
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shows more clearly the true consequence of the courts' decisions: the sanction

ing of a particular mode of carrying on business. This consequence has made
the courts hesitant about extending the doctrine of the International News
Service case. The plaintiff in the present case could undoubtedly have made

provisions so as to give rewards only to its listeners, prescinding for the moment

from the question whether that would be legal under the rules of the Federal
Communications Commission. That the scheme might no longer have been

profitable would not have made it different from hundreds of other cases of

unprofitable ventures. The opinion of Harridge, J. in Sports and General Press

Agency, Ltd. v. "Our Dogs" Publishing Company, [1916] 2 K. B. 880, appeal
dismissed, [1917] 2 K. B. 125, suggests this reasoning. He says that someone

photographing a dog show from a neighboring building could not be stopped by
those sponsoring the dog show. The implication is, evidently, that the sponsors
have to protect themselves in some other way than by recourse to the courts
or suffer the loss.

The difficulty in the test stems from the fact that the concept of salable

product is vague and too broad. A great many things are valuable in the sense

that people want them, but they acquire exchange value only from the fact that
one person Is legally able to exclude others and thus charge for entry. If, for
instance, one lot owner increases the value of his neighbors' lots by expending
some money on his own, why should he not, under this doctrine lay claim to

the increment of value on his neighbors' lots?
Thus it appears that in cases of this kind the only safe way to proceed is

on the basis of factual analogy. In the past, similar schemes for the increase
of custom have been held to be a legal exercise of business entitled to protection
from competitors, although the court, in the instant case does not refer to any
of these cases specifically. In Sperry and Hutchinson Co. v. Mechanics' Clothing
Co., 128 Fed. 800 (C. C. D. R. I. 1904), Sperry and Hutchinson Co. v. Mechan
ics Clothing Co., 135 Fed. 833 (C. C. D. R. I. 1904), and Sperry and Hutchin
son Co. v. Temple, 137 Fed. 992 (CCD. Mass. 1905), the plaintiff was

a company selling "trading stamps" to retailers who, in turn, were to give
these stamps to their customers at a certain rate for the amount of purchase
made. The customer could then redeem the stamps for merchandise at a store

maintained by the plaintiff. The defendants were obtaining these stamps either
from retailers or customers and reselling them to other retailers to be used again
thus decreasing the effectiveness and value of plaintiff's scheme. The courts
held that the defendants should be restrained from this improper use of the

stamps. Two other recent cases involve a service for giving advice to partici
pants in contests. In Philadelphia Record Co. v. Leopold, 40 F. Supp. 346

(S. D. N.Y. 1941), the Philadelphia Record Co. conducted a daily puzzle in
its newspaper awarding money prizes to the winners. The purpose of the
scheme was to increase the circulation of the paper. In Gemeroy v. Leopold,
79 F. Supp. 458 (S. D. N.Y. 1948), Gemeroy was in the business of running
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contests for charities in which contestants could participate if they contributed
to the charity. In both instances the contest rules provided that anyone receiv

ing outside help would be disqualified and in both instances this rule was, of

course, almost impossible to enforce. The courts held that plaintiffs' businesses
were lawful and entitled to be protected against defendant's unlawful inter
ference. It should be noted, however, that in all but one of these cases the
rational was, at least partly, that defendant's action amounted to inducing
parties in privity with plaintiff to break their contracts or to render spurious
performance. It has been pointed out elsewhere, in regard to the Gemeroy case

supra, that there are some difficulties in accommodating a breach of a non

existent contract to general contract theory, 22 Temple L. Q. 458 (1949). In
the present case this contract element was not a factor since the contestants

need not have claimed that they got their information from the plaintiff. If this
had been required, the program might have been within the lottery rules of
the Federal Communications Commission. See Marks, Legality of Radio Give

away Programs, 37 Georgetown L. J. 319 (1948), and no. 9113, F. C. C, Aug.
19, 1949 (18 U.S. Law Week 2082). These rules have, however, been sus

pended by the Federal Communications Commission until their legality is
tested in the courts. Announcement, F. C. C. Sept. 19, 1949 (18 U. S.L. Week

2130).
In the instant case the court's reasoning is, however, based on the theory

that the contest is an event to the news about which the radio station has an

exclusive right for a limited time. But, it is submitted, the analogy to news is
not very close. On the part of the public there is a greater intrinsic interest in
current events or sports contests than in the winning number of a station's
contest. In broadcasting news about such an event a station fulfills a genuine
demand for the news for its own sake; In broadcasting the lucky number the
station fulfills a genuine demand for $100.

TILLMAN NEUNER

VETERANS�The Pennsylvania Veterans Preference Act Granting
Ten Additional Points to Veterans Who Pass Civil Service Pro
motional Examinations Is Unconstitutional as Class Legislation.

Defendants, who are veterans, and one Braden, a non-veteran, took a civil
service examination for promotion to captain of the Fire Bureau of the City
of Philadelphia. All the defendants received grades lower than that obtained
by Braden but the ten point bonus received by the veterans under the pro
visions of the Pennsylvania Veterans Preference Act gave all of them a grade
higher than Braden's. As a result the defendants were promoted to the rank
of captain but Braden was not. The court below upheld the constitutionality
of the act and dismissed the complaint in quo warranto. Held, the Pennsylvania
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Veterans Preference Act in granting the same preference to veterans in an

examination for promotion as is granted in their original appointments to a

public office is unreasonable and class legislation and therefore unconstitutional.
Commonwealth ex rel. Maurer v. O'Neill, 83 A. 2d 382 (1951).
The equal protection clause of the fourteenth amendment does not take from

the states the right and power to classify subjects of legislation provided such
classification is reasonable, Lindsley v. Natural Carbonic Gas Co., 220 U. S.
61 (1911), nor do the provisions of state constitutions which prohibit the

granting of special privileges affect the validity of state statutes making reason

able classifications of persons or things for the various purposes of legislation.
Commonwealth ex rel. Graham v. Schmid, 333 Pa. 568, 3 A. 2d 701 (1938);
Commonwealth v. McDermott, 296 Pa. 299, 145 Atl. 858 (1929). A classifi
cation upon the basis of military service does not per se violate such state consti
tutional prohibitions. Generally, the character of the preference given deter
mines the validity of a state statute which prefers veterans of the mihtary
service for appointment in the civil service of a state. If the preference is given
without requiring the veteran to take an examination to determine his fitness
to perform the duties of the position sought the statute is invalid on the ground
that it violates the state constitutional guaranty of equal privileges and im
munities. Brown v. Russell, 166 Mass. 14, 43 N.E. 1005 (1896). If the veteran
is given a lower passing grade than other candidates or, what amounts to the
same thing, is given a specific number of points to aid him in passing the exami
nation, the constitutional guaranty is likewise violated. Commonwealth ex rel.
Graham v. Schmid, supra. However, if the statute requires the veteran to take
and pass an examination as the non-veteran applicants must do before the

specific number of points is added to his grade, it is constitutional in that the

preference Is given only in the appointment over qualified applicants. Carney
v. Lowe, 336 Pa. 289, 9 A. 2d 418 (1939). Thus, while there is no question
concerning the validity of a veteran preference in regard to appointments, even
in Pennsylvania, the instant decision strikes down such preference when applied
to promotions.
Federally, the question as to promotions has not arisen as the Federal

Veteran's Preference Act of 1944 applies only to appointments and reinstate
ments. 58 Stat. 387 (1944), as amended 5 U. S. C. �851 (Supp. IV, 1951).
In other jurisdictions the few direct holdings as to promotions are opposed to

this four-to-three decision of the Pennsylvania Supreme Court, as is a veritable
mass of dicta. In most of the cases dealing with appointments the word pro
motion is well-nigh a Siamese twin of the word appointment. Only in People
ex rel. Duffy v. Hurley, 402 111. 562, 85 N. E. 2d 26 (1949) was a statute

which granted war veterans a preference in promotional examinations held un

constitutional, and in that case the act was not unconstitutional as class legis
lation but rather as an improper delegation of legislative power.
On the other hand, in Herman v. Sturgeon, 228 Iowa 829, 293 N.W. 488
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(1940), the court expressly rejected the argument that the Iowa Soldiers Pref
erence Law did not apply to promotions and held, without discussing the
constitutional question, that preference be granted the veteran who had passed
the promotional examination, he being otherwise qualified. The Iowa act re

ferred to "all examinations" and did not specifically mention examinations for

promotion. In Massachusetts it was determined that the proposed amendments
to civil service rules giving veterans in the classified official service two addi
tional points and giving veterans in the classified labor service an advantage
of one year in length of service for purpose of promotion would not be unconsti
tutional where the veterans were, in the first instance, required to pass the

promotional examinations. Opinion of the Justices, 324 Mass. 736, 85 N. E. 2d
238 (1949). Again, in California, the court, evidently assuming the constitu

tionality of a provision of the city charter of San Francisco which provided
for a credit of three points in the case of promotional examinations, held that
such credit could be given on lists of examinations already taken without

requiring new examinations. Jones v. O'Toole, 190 Cal. 252, 212 Pac. 9 (1923).
In the instant case the majority reasoned that to credit the veteran with

gratuitous percentage points in promotional examinations was a totally un

justified appraisal of the value of his military training which placed too high
a value on the benefit to the public service of such training. However, in

Pennsylvania it is well settled that the test of a reasonable classification is not
the wisdom, but the good faith of the legislature in making proper distinctions
in the subjects classified, Dufour v. Maize, 358 Pa. 309, 56 A. 2d 675 (1948) ;
Seabolt v. Commissioners of Northumberland County, 187 Pa. 318, 41 Atl. 22

(1898), and the presumption that the statute is constitutional endures until
it unquestionably appears that fundamental law is violated. Hertz Drivurself
Stations, Inc. v. Siggins, 359 Pa. 25, 58 A. 2d 464 (1948). In light of the
decisions in other jurisdictions and the reaffirmation by the majority, by way
of dictum, that the bonus military credit is valid as to examinations for original
appointment, it can scarcely be said that there has been a violation of funda
mental law. The minority would seem to be justified in terming the position
of the majority "incongruous and untenable." More cogent was the reasoning
of the minority that the legislature, in unequivocally making the act applicable
to both appointment and promotional examinations, considered the fact that
the veteran while in military service was unable to take a promotional examina
tion even though eligible in every other respect for promotion. It would seem

reasonable to compensate such veterans as well as those who, while they did
not enter the civil service until after discharge from the military service, lost,
by virtue of their service, the opportunities for advancement in any civil pursuit.
The loss of time and opportunities for advancement in civil life and the

suffering caused by military service have prompted the people of this country
traditionally to favor the veteran in appointment, promotion and retention in the
civil service. Note, 3 Intra. L. Rev. N. Y. U. 114 (1948). The "incongruous"
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result reached by the majority whereby the act is constitutional as applied to

original appointments but unconstitutional as applied to promotional examina
tions could be obviated, it is suggested, by rejecting the rationalizations of earlier
decisions that there is a relationship between military service and efficiency in
civil service. It would be far better to live with reality and freely admit that
the bonus credits are just that, a bonus for service rendered to the nation in
time of crisis. And well can the particular form the bonus takes be justified,
if justified it must be, when one considers the years taken out of the civil life
of the veteran, years in which others, being more fortunate, were advancing in
their chosen civil work. In Rubin v. Conway, 273 App. Div. 559, 561, 79
N. Y. S. 2d 226, 227-228 (1948), it was well stated that:

Any preference is . . . repugnant to the theory of Civil Service. In the case of
veterans, it is justified equitably and morally by the sacrifice and disruption of
normal civil life which accompanied full time mihtary service.

WILLIAM C KELLER



BOOK REVIEWS
ECONOMICS OF EMPLOYMENT�Abba P. Lerner. McGraw-Hill Press, New

York, 1951. Pp. 397. $4.00.

As a vigorous exponent of so-called Keynesian economics, Professor
Lerner provides, within the operational context of contemporary prob
lems and developments, an exceedingly lucid exposition of the funda
mental ideas of this system of economic thought. Although his treatment
of the numerous topics covered in the work is overly enthusiastic and

unduly propagandistic in the all-consuming interest of Functional Finance
as he conceives it, there can be little doubt as to the intellectually pro
vocative character of his interesting analyses which evidently have been
constructed to meet all the outstanding criticisms and objections that have
been raised over the past decade against the Keynesian position. Far
from resolving the basic issues of public fiscal policy, the work represents
an orientation of thought that has made considerable inroads in public
affairs and is undoubtedly deserving of general public interest. Thus it
constitutes a fitting addition to the Economics Handbook Series spon
sored by its publisher to reach students, those in adult education, and
the informed general reader.
The primary objective of the author is to explain the causes for wide

fluctuations in the employment level and how under the rules of Func
tional Finance such instability can be eliminated. Toward the realization
of the first part of this objective, the reader is exposed to the usual array
of macrocosmic abstractions and characteristic Keynesian equations on

income and spending, propensities to consume and to save, the rate of
interest and the efficiency of capital which form the integral segments
of an admittedly logical structure with a rational determination devoid,
as usual, of an equally precise concrete application. The theoretical
framework established in chapters 4-7 and 17 is not so difficult as to
warrant any warning to the average student to omit them should they
appear so to him without loss of understanding the general course of
argument pursued in the other portions of the work. For those familiar
with other simplified accounts of the Keynesian system, for example
D. Dillard's "The Economics of John Maynard Keynes,"1 this work
adds nothing in the way of a substantial grasp of that organized body
of thought. Full cognizance is taken of the defects of the multiplier
analysis when applied to the real economy, but the trite overall general-

1 Prentice-Hall (1948).
355
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ization emerging from the elaborate logical analysis undertaken here is
the same, viz., that fluctuations in employment are attributable to

changes in composite spending, a conclusion that the proverbial common
man begins with void of any involved technical justification.
The author constantly impresses on the reader the fact that his reason

ing is logical and therefore expects that his conclusions will be readily
accepted. Needless to say, the strength of any logical structure of thought,
in economics, philosophy or any other rational discipUne, depends ulti

mately on certain preconceptions, assumptions and premises which are

subject to empirical validation and judgment. In this area the many
weaknesses of Professor Lerner's properly characterized "topsy-turvy
economics" are easily discernible.

If it is true that certain representatives of traditional economic thought
present their case on the "unconscious and implicit assumption that there
is full employment," it can be held equally true that the protagonist of
"topsy-turvy economics" work on the assumption of chronic depression
in the unaided modern economy. Ours is an "upside-down economy of

depression and unemployment," as the author puts it. Yet with this
conviction on chronic depression he, oddly enough, avoids committing
himself to the concept of the mature economy as an actual representation
of our present economic state. No one will disagree with him in the field
of pure theory that the concept bears importance from the viewpoint of
real possibility in economic development, but when accepted as a working
idea in present circumstances, it can lead to imprudent measures of public
policy. Despite the author's elusiveness in the matter, one cannot but
leave with the impression that this idea is a guiding principle in his

thought. Empirically this assumption is wanting as continued real invest
ment possibilities, actuated ultimately by scientific discovery, technologic
invention, and the traditional properties of a free economy in a pluralistic
institutional environment, can provide the necessary flow of spending to

maintain high levels of income, employment, and real prosperity.
Other questionable, and even untenable, assumptions include the

determination of the velocity of money, the efficacy of low interest rates
as a major stimulus to business investment (especially when the mag
nitude of the national debt is viewed with indifference on the specious
organicist plea that "we owe it to ourselves"), the concrete nature of
the marginal propensity to consume at different levels of income and in

varying economic situations, the importance of average prices as against
relations of prices, the responsiveness of the price level to changes in

foreign exchange parities, the secondary importance of an optimal distri-
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bution of resources and mobility and the issue of monopoly, and the
administrative capacity necessary to implement the intricate tasks of

government serving as an "economic steering wheel" without endless
makeshifts in experimental policy and consequent impairment to the

productiveness of our institutional fabric. On these essential points there
is much room for debate, and to continually advance the distressing
aspects of depression as the waiting alternative to the adoption of Func
tional Finance, in terms of the author's meaning, scarcely reinforces the

general argument of sustained spending. History is replete with instances
of economic catastrophe precipitated by the spending operations of

government. We are constantly assured, of course, that under the rules
of Functional Finance these operations will be managed in such manner

as to prevent inflation as well as deflation. Doubtlessly should the first
fail to be realized, we would be hastily informed that these easy money
operations were simply mismanaged.
Many of the arguments contrived to offset the criticisms made against

Functional Finance are far from satisfactory and, as usual, entail a con

siderable amount of verbal jugglery. For instance, in rejecting the pre
ventive argument on business booms and consequent depressions, it is
glibly asserted that "If a boom is followed by a bust, that may be owing
to faulty methods of stopping the boom; it is not owing to the fact of

having permitted the boom." In the past, few if any methods were used,
and there is abundant evidence to show that the mounting dis-equilibria
of a typical antecedent boom predetermine the liquidations of a conse

quent recession. Would the proponents of full-scale Functional Finance
have these dis-equilibria perpetuated and aggravated through aimless
governmental spending or is it wiser to cultivate further our qualitative
as well as quantitative monetary and fiscal controls to prevent infla
tionary booms? Government, instead of becoming an "economic steering
wheel" capable of transporting us into the sea of chronic inflation, would
in line with our successful institutional development be the guardian of
sound conditions for private enterprise, keeping in reserve its direct
anti-depression devices. As a presumed via media, between socialism and
traditional capitalism, between a Laski and a von Mises, this work of
narrow pragmatic economics falls far short of the mark, if for no other
reason than its limited scope and perspective when viewed from the angle
of the numerous socio-economic and social philosophical forces at work
in our modern crisis.

LEV E. DOBRIANSKY*

Assistant Professor, Department of Economics, Georgetown University.
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GOVERNMENT AND BUSINESS�Vernon A. Mund. Harper & Brothers, New
York, 1950. Pp. x, 659. $5.00.

The ever-increasing interconnection of business with government has
brought forth the need of an authoritative treatise on the subject by a

writer eminently qualified in that field. "Government And Business",
from the pen of such a qualified legal economist as Dr. Vernon A. Mund
is such a work.
An historical development of an economic philosophy, the system of

free competitive private enterprise, is the central theme on which Dr.
Mund builds. He champions this concept which today is totally Amer

ican, being still retained by only the United States and Canada in a world
which has felt itself drawn to the opposite poles of socialism or

collectivism.
His own Preface best sets forth the purpose of Professor Mund's book:1

The primary purpose of this book is to explain the many ways in which
business and economic life are shaped and directed by government�either to

promote the social welfare or to enhance the business incomes of politically
important groups. Consideration is also given to an evaluation of the various
forms of governmental intervention from the standpoint of economic welfare.
The treatment is interdisciplinary in nature and brings together materials from
the fields of economics, political science, business, and constitutional law.

Realization of this purpose is accomplished in thirty-one chapters,
each equally well documented by a wealth of case citations, each conclud

ing with summarizing subchapter, and each having finally appended
under the heading "Suggestions for Further Reading", a comprehensive
bibliography for that particular chapter.
An excellent introduction by Corwin D. Edwards of the Federal Trade

Commission ably outlines the plan of Professor Mund's book:2
After introductory chapters about the philosophy of competition in a private

enterprise system, he devotes no less than fourteen chapters to anti-trust legis
lation and to exceptions to and possible extensions of the anti-trust laws. Then
follow three chapters on government regulation of prices; one on governmental
ownership; one on government's labor policy; one on high levels of production
and employment; one on conservation; and a concluding chapter in which
Professor Mund states his views as to the proper relation of government to

business.

Not only has the author made a painstaking analysis of case law

pertinent to his topic but he has also seen fit to draw on the rich reservoir

1 Mund, Government and Business ix (1950).
2 Id. at viii.
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of law journals which he assimilates to his theme wherever applicable.
Interspersed with these source materials are numerous references to

TNEC monographs, Federal Trade Commission Reports, Economic

Publications, and pronouncements of prominent lawyers and economists
whose names are readily associated with government and business.
As a champion of free competition Professor Mund bewails the loop

hole in section 7 of the Clayton Act whereby a merger could be legally
accomplished by a purchase of assets.3 Congress has since remedied this
situation.4 With this lone exception the author's exposition of case law
and legislation on the Sherman Act and its descendants is accurate,
objective and current.

Without doubt economists will welcome this work as a valuable addi
tion to the literature of their calling but law school professors who teach
in the fields of Corporations, Federal Trade Regulations, Comparative
Law and Constitutional Law would do well to add this to the required
reading list of their students.

JOSEPH M. F. RYAN, JR.*

CASES ON CONSTITUTIONAL LAW�John B. Sholley. The Bobbs-Merrill Com
pany, Inc., Indianapolis, 1951. Pp. xviii, 1144. $9.00.

In his preface, Professor Sholley enumerates what he conceives to be
the objectives of a course in Constitutional Law. These are given to

explain the make-up of the book. Acquainting the student with major
constitutional doctrines is the primary task of the course, and secondarily
(1) laying a foundation for other public law courses, (2) making the
student aware of the part played by the Supreme Court in our system of

government and, (3) giving the student some training in looking at the
law from an historical viewpoint.
Organizationally, this casebook seems unique. The author separates

the book into chapters according to the court which decided the case

rather than grouping together the cases according to doctrine. The chap
ter headings are as follows: The First Court, The Marshall Court, The
Taney Court, The Court Under Chase and Wake, The Court Under

Fuller, The Court Under White and Taft and the Court Since 1930.

8 Id. at 337.
4 The Celler Amendment passed Dec. 29, 1950 amended � 7 of the Clayton Act so as to

include acquisition of assets where the effect was to restrain competition.
* Member of the D. C Bar; Associate member of the firm of Hogan and Hartson, D. C;

Former Associate Editor of this Journal.
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Pure historical grouping without any particular reference to principle
is the undertaking of Professor Sholley. Virtually all casebooks have an

historical cast in their structure, but most, if not all, separate the cases

included primarily, according to doctrine; and within each doctrine, the
cases follow an historical order. Perhaps the best explanation for the

pure historical make-up is Professor Sholley's. Pointing out that because
a course in Constitutional Law deals with issues of great public interest
and concern, (a fact rendering it an excellent vehicle for training students
to look at the history behind the rule of law) Professor Sholley concludes :l

All no doubt will agree that this objective in legal education is important, but
perhaps I part company with many in holding the view that its achievement would
well warrant a considerable sacrifice of doctrinal coverage were the pressure of
time to make such a choice necessary.

Certainly this, and indeed, all the objectives enumerated by Professor

Sholley are valuable. The casebook itself represents an excellent history
of Constitutional Law, and a stride toward the achievement of the goals
numbered 1, 2 and 3 above. However, are not these the objectives of
other fields of study such as Political Science, more properly found in
the college? What about the student�how will the use of this casebook
affect him? This is the question that should be answered.
Students are immature enough to exalt the practical aspects of study

ing law to the exclusion of other, perhaps more beneficial goals. But a

glance at a few bar examination questions will convince even the idealist,
that a fairly thorough knowledge of constitutional doctrine is necessary
to answer them properly.
It seems clear that Professor Sholley's book is not designed to teach

doctrine as efficiently as the more conventional casebook. Such an

arrangement seems unworkable from the student point of view. This
reviewer subscribes to Dr. Robert A. Maurer's point of view in believing
that Constitutional Law should represent "a course of study . . . built
into a logical sequence which outlines the principles of law in some

orderly pattern."2 From a student point of view, the casebook used,
should have the same pattern. To say that a coherent picture of each
doctrine should be sacrificed for other, concededly,3 more remote objec
tives seems unrealistic.
In partial mitigation of this defect, Professor Sholley has included brief

1 Sholley, Cases on Constitutional Law iv (1951).
2 Maurer, Cases on Constitutional Law vi (1941).
8 Supra, n. 1, at iii.
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notes after most of the cases. These notes, models of succinctness, point
to the trends today, and contain citations to more recent cases. Of interest
is the inclusion of a "pocket part" pamphlet which contains reprints of
the Constitution and portions of the Judiciary Acts of 1789 and 1948.
"Cases on Constitutional Law" is well bound, printed in easily readable

type, on paper substantial enough to stand a lot of wear and tear. One
of the best features of the book is the fact that cases are reprinted
substantially intact rather than in the chopped-up pieces usually found
in casebooks on so voluminous a subject as Constitutional Law.

GEORGE B. MICKUM

THE ANTISLAVERY ORIGINS OF THE FOURTEENTH AMENDMENT�
Jacobus ten Broek. University of California Press, Berkley and Los Angeles;
Cambridge University Press, London, 1951. Pp. vi, 232. $3.00.

The purpose of this book is to reveal the true nature of the antislavery
origins of the Fourteenth Amendment in order that modern doubts and
confusion which hover around these crucial issues may be dissipated�
leaving only the obvious interpretations intended to be applied.
Initially, Professor ten Bfoek poses the existing confusion in five

questions which are worthy of enumeration here to facilitate an under

standing of the tremendous scope and effect of "The Antislavery Origins
of the Fourteenth Amendment." Those questions are:1

1) What were intended to be the privileges and immunities of
citizens of the United States which the states were forbidden
to abridge by the law?

2) Was the equal protection clause merely procedural, a require
ment of proper classification, or did it also have a substantive
effect?

3) Was the due process clause intended simply as a procedural
guarantee or was it to be substantive as well? Was it intended
to safeguard human rights only or economic rights also?

4) Was the amendment intended to apply the Bill of Rights to
the States?

5) Was the legislative enforcement power vested in Congress by
section 5 intended to be corrective only, that is limited to the
removal of the offensive state action, or was a revolution in
federalism to be accomplished by which the national govern
ment was authorized directly and affirmatively itself to protect
the rights of individuals which were intended to be identified
by section 1?

1 ten Broek, The Antislavery Origins of the Fourteenth Amendment 1 (1951).
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As these crucial issues could only be determined by delving into the

forces which culminated in the enactment of the Amendment, Professor
ten Broek pushed across the "great divide" to examine its social, political
and economic background, and there found in original sources a host of

material, which for the most part lay dormant, awaiting documentation.
This wealth of material, consisting of the prolific pamphlet literature of
the movement; collections of papers, letters and speeches of the leaders

of abolitionism; resolutions, reports and proceedings of abolitionist

meetings as well as selections from numerous abolitionist newspapers
and periodicals�has served to forge an unbroken chain of constitutional

theory extending from the Antislavery Society of 1833 to the "Consti
tutional and Congressional protection"2 of the Fourteenth Amendment.
It is interesting to note the titles given the four topics in chief and

the import of each as the significance of the three main clauses of the
Amendment unfold under the capable guidance of the author. Coupled
with a masterful style embodying historical facts, constitutional sig
nificance and a technique of effective repetition and explanation success

fully applied, the logical sequence is thus�Part One: The Forging Of
The Constitutional Doctrine; Part Two: The Dissemination Of The
Constitutional Doctrine; Part Three: The Consummation Of Abo
litionism�The Thirteenth Amendment; Part Four: Reconsurnmation�

The Fourteenth Amendment.

Thus, in this logical order, Professor ten Broek concludes from his
basic premise�the abohtionist sought full protection of men in their
inalienable or natural rights�established in Part One; that a revolution
in federalism was effected in a "reallocation of the powers of government
between the states and the nation".8 The privileges and immunities
clause imposes an obligation upon the state to "make or enforce laws"
for the protection of citizens in their natural rights; the due process
clause imposes an affirmative duty upon the state to supply due process
of law; and the equal protection clause�the most important element
of the abolitionist theory�is a "confirmatory reference to the affirmative

duty of government to . . . supply the protection of the laws to men in
their natural rights and the protection shall always be equal to all men".4
The Amendment, however, was not intended to apply the Bill of Rights
to the States, since some of men's natural rights are enumerated in the
first eight amendments and some are not; section 5 is a direct and

2 Id. at 220.
3 Id. at 109.
4 Id. at 221-222.
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affirmative delegation of power to Congress to protect men's natural

rights whenever the state fails to supply that protection "whether because
of state acts of commission or omission".5
Perhaps to some, the doctrines enunciated seem shocking, particularly

when viewed against the judicial constructions which have persisted these

eighty-odd years; perhaps even radicalism is detected from their mere

publication; but radicalism no greater than that of the abolitionist con
stitutional theory which developed and culminated in constitutionality,
as summarized so well by the author.6

The Republican party, operating through its eventual control of Congress,
propelled by an internal machine made up of radicals and downright abolitionists
moving forward under a platform whose antislavery constitutional principles
and statements were directly traceable through Giddings and Chase to organized
abolitionist origins�having achieved political power and capitalizing on the
outcome of the Civil War�carried through a combined constitutional and legis
lative program consisting of the Thirteenth Amendment, the Freedmen's Bureau
and civil rights bills, and the Fourteenth Amendment. In doing so, Republicans
employed the constitutional ideas, the very concepts and clauses which, a quarter
of a century earlier, had been evolved by Birney and Weld, Stanton and Wright,
Stewart and Tiffany, Godell, Gerrit Smith, Chase and Olcott.

In chronological order, the author proceeds with the formulation of
the abolitionist movement, which originally sought abolition from an

ethical standpoint, using no weapons but "truth and reason". This lay
movement was soon subordinated to political action when truth and
reason proved incapable of accomplishing their aims, which had come

to include: 1) the abolition of slavery; 2) securing to colored freedom
all the political, economic, and governmental privilege, benefits and safe
guards dispensed to others, and 3) securing the rights of the abolitionist
against private invasion.7 The means used to effectuate these objectives
embodied the same inalienable rights doctrine of the lay movement, but
these rights which sprang from God and nature were now found to be
inherent in the Constitution, meriting Congressional protection; chiefly
by virtue of the Declaration of Independence, the Preamble of the Con
stitution, the Comity Clause, the First, Fourth, Fifth and Eighth Amend
ments, the republican form of government guarantee, the common defense
and general welfare grant, only to mention a few. It was from these
sources that the equal protection used synonymously and interchangeably
with full protection, the due process of its substantive and procedural

5 Id. at 214.
� Id. at 219.
1 Id. at 97.



364 The Georgetown Law Journal [Vol. 40: p. 355

nature and finally the much needed doctrine of paramount national citi

zenship evolved.
That these doctrines were fully developed and incorporated into the

Fourteenth Amendment is substantiated by the author's findings of the

thorough methods of dissemination, as well as the continuity of the move

ment persisting through the Liberty party in 1843, the Free Soil party in

1848, the Free Soil Democrats in 1852, and the Republican party in

1856 and 1860.

Hence, the present-day significance of Professor ten Brock's revelation
is unequivocal�the Fourteenth Amendment not only admits of another
construction, but another was so intended; the "separate but equal"
doctrine of Plessy v. Ferguson8 is not only to be viewed as deficient in

logic and realism, but is likewise constitutionally unsound. Further, the
impropriety of the Court's decision in the Civil Rights cases9 becomes
obvious since state inaction is also a denial of due process and equal
protection. Just as sin by omission is no less a sin, so too a deprivation
by state inaction is no less a deprivation.
It is quite apropos that man's inalienable rights be once again acknowl

edged. That these are, beyond a doubt, embodied in the Constitution by
virtue of "reconsummation" in the Fourteenth Amendment is a tribute
to the abolitionist crusade which culminated in the enactment of their
comprehensive goals in the form of the Civil War Amendments. The
full enjoyment of these God-given, constitutionalized rights are yet to
be realized by those Americans to whom they were given and for whom
they were sought to be extended. The trend of the Court in Sweatt v.
Painter10 and Laurin v. Oklahoma State Regents11 is toward that direction
importing equality in fact12 to the "separate but equal" doctrine�but
Plessy v. Ferguson remains to be overruled. This the Court has enun

ciated it can do despite stare decisis. Smith v. Albright�
It is submitted Professor ten Broek has shown the "constitutional"

way to exist by either the restrictive interpretation or this long-range
approach. The task of implementation is for all Americans�but is
especially the duty of jurists, lawyers, legislators and public officials.
Thus, the book commends itself to all Americans interested in a fuller

realization of our democratic principles.
HARRY T. ALEXANDER

8 163 U.S. 537 (1896).
9 109 U.S. 3 (1883).
10 339 U.S. 629 (1950).
11 339 U.S. 631 (1950).
12 39 Georgetown L.J. 145 (1950).
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