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THE FEDERALLY-SECURED RIGHT TO BE FREE
FROM BONDAGE

Sydney Brodie*

There is no more important concern than to safeguard the freedom of labor
upon which alone can enduring prosperity be based.**

TT IS unfortunate indeed that at this late date it is still necessary and
desirable to discuss the federal laws prohibiting slavery, involuntary

servitude and peonage. It is necessary because misunderstanding exists
with respect to these relatively old statutes, and the rights sought to be

protected by them are not fully appreciated, understood or known. It
is desirable because the fact of focusing attention upon them will help
accelerate the evolutionary process leading inevitably to their obso
lescence. It is a late date because their genesis is in the Thirteenth
Amendment and the stormy years of the Reconstruction. Eighty-five
years in the history of our Nation is a long time.

The Statutes

There are today four useful and usable statutes which deal specifically
with the subjects of slavery, involuntary servitude or peonage; three in
the Criminal Code, Title 18 of the United States Code, Sections 1581,
1583, and 1584 (Supp. IV, 1951), and one in Title 8, that is, Section 56.1
The first of these Sections under Title 18 deals only with peonage. It

prohibits the holding of a person to a condition of peonage; the returning
of a person to a condition of peonage; the arrest of a person with the
intent of placing him in a condition of peonage ; and the arrest of a person
with the intent of returning him to a condition of peonage.2 A violation

* LL.B., J.S.D., St. John's School of Law; Member of the New York Bar. Attorney,
Civil Rights Section, United States Department of Justice. The views expressed in this
article are those of the author and are not necessarily those of the Department of Justice.
** Mr. Justice Hughes in Bailey v. Alabama, 219 U.S. 219, 245 (1911).
1 Rev. Stat. � 1990 (1875).
2 See United States v. Gaskin, 320 U.S. 527, 529 (1944).
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is punishable by imprisonment for not more than five years, or by $5,000
fine, or both.
Section 1581 was developed from Sections 269 and 270 of the Criminal

Code of 1909,3 which appeared in the United States Code of 1946 as

Sections 444 and 445 of Title 18.4 The revision of Title 18 which was

adopted by Congress in 1948 effected a consolidation of the two statutes

and made minor changes in phraseology for the purpose of clarifying
the provisions, but no changes of substance were made by the revisers.

Although Section 1583 is captioned "Enticement into slavery," it

punishes "Whoever kidnaps or carries away any other person, with the
intent that such other person be sold into involuntary servitude, or held
as a slave." It further punishes "Whoever entices, persuades, or induces"
another to go on board any vessel or to any other place "with the intent
that he may be made or held as a slave, or sent out of the country to
be so made or held." The punishment provided is the same as specified
in Section 1581.

Section 1583 was developed by the revisers in 1948, from Section
268 of the Criminal Code of 19093 which appeared in the United States
Code of 1946 as Section 443 of Title 18. The revisers merely adopted
verbatim the first two clauses of old Section 443�unfortunately, perhaps,
since they have preserved an apparent difference in the treatment of

involuntary servitude and slavery. (As indicated below, it is doubtful
whether there is any reason today for distinguishing the two.)
Although entitled "Sale into involuntary servitude," Section 1584

prohibits the holding of another to involuntary servitude as well as

the sale into "any condition of involuntary servitude." It further

proscribes the bringing into the United States of a person who is held
in such a condition. The same punishment provided in the aformentioned
statutes is also specified here.
The notes of the revisers of Title 18 state that Section 1584 is based

upon Title 18, Sections 423 and 446 (1946), which were originally
Sections 2486 and 2717 of the Criminal Code of 1909. These statutes
did prohibit the importation of slaves and bonded servants, the trafficking

3 Previously Rev. Stat. �� SS26, SS27 (187S).
* The statute had its origin in the "Peonage Abolition Act" (or "Anti-peonage Act") of

March 2, 1867, 14 Stat. S46, "An Act to abolish and forever prohibit the System of

Peonage in the Territory of New Mexico and other Parts of the United States."
5 Previously Rev. Stat. � SS2S (187S). For legislative history of this statute, see Folsom,

A Slave Trade Law in a Contemporary Setting, 29 Cornell L. Q. 203, 205-206 (1943).
6 Rev. Stat. � 5377 (1875).
T 18 Stat. 251 (1874).
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in such persons, and the selling of any person into a condition of

involuntary servitude, but they did not proscribe the mere holding of
another to involuntary servitude. Section 446, for example, did punish
"whoever shall knowingly and willfully hold to involuntary servitude

any person," but the clause continued with the condition, "so brought
or sold" referring to the previous clauses prohibiting the bringing into
the country a kidnapped person with intent to hold such person "in
confinement or to any involuntary servitude," or the selling into the
condition of involuntary servitude any other person. The revisers thus
added an important and powerful weapon against forced labor which the
Criminal Code had never possessed.
Section 56, in Title 8 of the United States Code, 1946, developed

from the celebrated "Anti-Peonage Act" of March 2, 1867,8 is the only
other statute relating directly to the subject. This is, of course, a civil

statute, abolishing peonage and prohibiting it "forever" in any Territory
or State. It further declares void "all acts, laws, resolutions, orders,
regulations, or usages" which establish, maintain or enforce service of
any persons as peons, "in liquidation of any debt or obligation, or other
wise." This statute, which was applied or referred to in a number of
important cases,9 is a clear statement of policy and an elaboration of the

principles embodied in the succinct language of the Thirteenth Amend
ment. It is very doubtful, however, whether the statute added anything
to the Amendment and whether the law would have developed differently
had it never been enacted. It falls far short of a full interpretation or

application of the Amendment, since among other things, it does not
deal with involuntary servitude or slavery.
In addition to the above provisions of law, there is, of course, the

general conspiracy statute.10 This statute, insofar as material here,
provides that if two or more persons conspire to commit an offense
against the United States, "and one or more of such persons do any act
to effect the object of the conspiracy," they shall be punished by fine or

imprisonment, or both. Thus, it is necessary to allege and prove at
least one overt act by one of the conspirators to make out an offense under

8 Rev. Stat. � 1990 (1875) ; see n. 4, supra.
9 Pollock v. Williams, 322 U.S. 4 (1944); Taylor v. Georgia, 315 U.S. 25 (1942);

United States v. Reynolds, 235 U. S. 133 (1914) ; Clyatt v. United States, 197 U. S. 207
(1905); Pierce v. United States, 146 F.2d 84 (Sth Cir. 1944), certiorari denied, 324 U.S.
873 (1945).

10 18 U.S.C. �371 (Supp. IV, 1951); formerly 18 U.S.C. � 88 (1946), Section 37 of the
Criminal Code (1909), Rev. Stat. � 5440 (1875).
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the statute. If a group of individuals plots to deprive another of his

liberty in violation of the peonage or slavery statutes, no offense is
committed even if knowledge of the plot reaches the intended victim and
he is driven to leave his home because of fear for his safety, unless some

act to carry out the conspiracy is actually performed.
There is another conspiracy statute which applies to the subject under

discussion.11 This statute protects citizens "in the free exercise or

enjoyment of any right or privilege secured" by the Constitution or

laws of the United States.12 Since the Thirteenth Amendment guarantees
to all persons the right to be free from slavery or involuntary servitude,
it was held by a Court of Appeals in 1907 that these rights are secured
to every person within the jurisdiction of the United States and a con

spiracy to deprive any citizen in the free exercise or enjoyment of such
rights is indictable under this statute.13 The Court also held that it is
not necessary to aver in the indictment any overt act, since the statute

makes no such requirement.14
There are additional sections in the new Title 18 dealing with the

slave trade which, happily, are of no practical importance today. These

statutes, Sections 1582, 1585, 1586, 1587 and 1588, are based upon a

number of very old laws which the revisers of the Criminal Code in 1909
and of Title 18 in 1948 decided should be retained on the statute books.
The 1948 revision consolidated a number of the provisions and mod
ernized the language, but it is highly unlikely that their application
will be necessary in view of the aforementioned statutes. Thus Section
1582 prohibits the preparation or sending away of a vessel "for the
purpose of procuring any person from any foreign kingdom or country
to be transported and held, sold, or otherwise disposed of as a slave,
or held to service or labor." This provision, termed "Equipping vessels
for slave trade," Section 249 of the Criminal Code of 1909, had its origin
in an Act of April 20, 18 18.15 Apparently the most recent case involving

11 18 U.S.C. �241 (Supp. IV, 1951); formerly 18 U.S.C. � 51 (1946), Section 19 of the
Criminal Code (1909); Rev. Stat. � 5508 (1875).

12 See United States v. Mosley, 238 U. S. 383, 387 (1915) ; United States v. Williams,
341 U.S. 70 (1951).

13 At that time, Rev. Stat. � 5508 (1875). Smith v. United States, 157 Fed. 721 (8th
Cir. 1907), certiorari denied, 208 U.S. 618 (1908). See also United States v. Wilheltn, nos.

17.004A, 17,005A, 17.0O6A, E.D. S.C., December 1, 1947, a conviction under 18 U.S.C. � 51

(1946) on a plea of guilty, for having conspired to deprive another of his right to be
free from involuntary servitude.
l* Smith v. United States, 157 Fed. 721, 725 (8th Cir. 1907).
15 3 Stat. 450, 451 (1818).
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the statute was decided in 1864.16
Section 1585, entitled "Seizure, detention, transportation or sale of

slaves," is a consolidation of Sections 421, 422 and 425 of Title 18 of
the 1946 Code which originated in statutes enacted in 1818 and 1820.17
Its purpose is to punish an American who on a foreign shore seizes any
person with intent to make that person a slave or transfers any person
with intent that he be made a slave. The last reported case in which
the statute was referred to seems to be one decided by the Supreme
Court in 1865.18
"Service on vessels in slave trade" is specifically prohibited by Section

1586, which can be traced back to an Act of May 10, 1800.19 This
venerable law seems to have had a useful early life, but the most recent

reported case thereunder occurred before the Civil War.20 Section 1587
would punish the captain, master or commander of a vessel who has on

board a person "for the purpose of selling such person as a slave . . . ."
This Section is derived from an Act of March 2, 1807,21 and appeared as

Section 426 in Title 18 of the 1946 Code. It apparently has not been

applied since 1830.22
The last statute dealing with slavery or its incidents in the present

criminal code is Section 1588, which prohibits the "Transportation of
slaves from United States." This law also dealswith vessels and is directed
at "the master or owner or person having charge . . . ." It appears to

duplicate in part the provisions of Section 1583, since it would punish
whoever "carries away from any place within the United States" any
person with the intent that he may be held or sold as a slave, but in
addition it would punish the commander or owner of a vessel who

knowingly permits his vessel to be used to carry a person to be held or

sold as a slave. Although the statute was originally enacted in 1866,23
there are no reported cases thereunder.

16 United States v. The Isla De Cuba, 26 Fed. Cas. 548, No. 15,447 (CCD. Mass.

1864). See also United States v. The Isla De Cuba, 26 Fed. Cas. 551, No. 15,448 (CCD.
Mass. 1865) ; United States v. The Isla De Cuba, 26 Fed. Cas. 553, No. 15,449 (D. Mass.

1860).
" 3 Stat. 450 (1818); 3 Stat. 600, 601 (1820).
18 The Slavers, 2 Wall. 383, 384 (U.S. 1864).
19 2 Stat. 70, 71 (1800).
20 Charge to Grand Jury, 30 Fed. Cas. 1026, No. 18,269a (CCD. Ga. 1859).
21 2 Stat. 426, 428 (1807).
22 See United States v. Preston, 3 Pet. 57 (U.S. 1830).
23 This statute was originally Section 2 of the Act of May 21, 1866, 14 Stat. 50: "An

Act to Prevent and Punish Kidnapping", the first section of which later became 18 U.S.C

� 443 (1946) and is now embodied in 18 U.S.C � 1583 (Supp. IV, 1951). See n. 5, supra.



372 The Georgetown Law Journal [Vol. 40: p. 367

Thf Civil Rights Section

The anti-peonage, slavery and involuntary servitude statutes are

administered and enforced by the Civil Rights Section, one of several
units of the Criminal Division of the Department of Justice. As indicated
in a recent article by a member of the staff,24 the Section consists of
seven lawyers, including the Chief. The primary responsibility of the
Section is the enforcement of the Civil Rights Statutes,25 which were

designed to protect all federal rights, "and protected them in the lump."26
One unit of the Section is devoted to the enforcement of miscellaneous
statutes enacted to protect the rights of labor, such as the Fair Labor
Standards Act27 and another unit deals with the laws relating to elections
and political activities.28
Investigation is conducted by the Federal Bureau of Investigation

at the request of the Section made through the Assistant Attorney General
in Charge of the Criminal Division. The extensive facilities of the Bureau
are always available and the efficient, painstaking investigations have
been a most material factor in the continuing program of destroying
the system of involuntary labor. The presentations to the grand juries
for indictments and the trials are, for the most part, conducted by the
several United States Attorneys with the suggestions and advice of the
Civil Rights Section. When a particular situation requires it, a trial

attorney may be assigned from the Trial Section of the Criminal Division
to handle the proceedings or assist the United States Attorney in the case.

Complaints are made by the actual victims, neighbors, local peace
officers or other local officials, and by federal personnel who learn of a
situation involving forced labor. These complaints are made to the
Federal Bureau of Investigation, the United States Attorney, or the

Department of Justice at Washington, D. C, and all of them are brought
to the attention of the Civil Rights Section. The United States Attorney is
authorized to request the Federal Bureau of Investigation to conduct

24 Putzel, Federal Civil Rights Enforcement: A Current Appraisal, 99 U. Pa. L. R. 439,
441 (1951). See also Carr, Screws v. United States, The Georgia Police Brutality Case,
31 Cornell L. Q. 48, 49 (1945); To Secure These Rights: The Report of the President's
Committee on Civil Rights (1947) pp. 114-125.

25 18 U.S.C. �� 241, 242 (Supp. IV, 1951).
26 See Rutledge, J., concurring in Screws v. United States, 325 U.S. 91, 118, 119 (1945).

See also United States v. Mosley, 238 U.S. 383, 387 (1915).
2T Popularly known as The Wages and Hours Law, 29 U.S.C. �201, et seq. (1946).
2s Corrupt Practice Act, 18 U.S.C. �� 591, 597, 599, 602, 609, 610 (1946) ; The Hatch

Act, 18 U.S.C. �� 594, 595, 598, 600, 601, 604, 605, 608, 610, 611 (1946).
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investigation upon an apparently substantial complaint, and the Bureau to

conduct investigation on its own initiative, which is often done. Many
investigations are initiated pursuant to the request of the Civil Rights
Section, and every investigation is closely followed and directed by the

Section.

Statistically, far fewer complaints are received with reference to

Sections 1581, 1583 and 1584 than under the general civil rights statutes.

Thus, during the 1951 fiscal year 63 complaints under the anti-forced
labor statutes were received and investigations were instituted with

respect to 36 of them,29 whereas during the same period about 1,000
complaints directed to the civil rights laws30 were received, of which
about 370 were found to fulfill jurisdictional requirements and to possess
sufficient substance to be investigated. From all the information available,
however, there are strong indications that considerably more violations
occur than are ever reported or discovered. The very nature of the
offense inhibits its exposure.
Two prosecutions under the compulsory labor statutes were instituted

during the preceding fiscal year, conforming to the general annual

average of two or three which has been maintained for some time. There

has, however, recently occurred an increase in the number of serious

complaints of substance that may result in additional prosecutions during
the current fiscal year. Perhaps strangely, the total volume of complaints
has not increased, but proportionately more of them appear to be of
substance. This may be due to several factors, including increased
awareness by the public of the Government's interest and its powers in
this area, and the experience acquired by its personnel. The report of
the President's Committee on Civil Rights, "To Secure These Rights,"
although several years old now, is undoubtedly continuing to contribute
to greater general interest in the subject.31
Effective prosecutions leading to development of the law under the

peonage statute were conducted prior to the creation of the Civil Rights
Section in 1939,32 but the organization of the Section did have the

29 During the fiscal year 19S0, about 85 complaints were received under 18 U.S.C.
�� 1581, 1583, and 1584 (Supp. IV, 1951), and investigations were conducted with respect
to about 43 of them. See Hearings Before Committee of the Judiciary, Subcommittee No.
4 on H.R. 2118, 82d Cong., 1st Sess. 4-5 (1951).
30 18 U.S.C. �� 241, 242 (Supp. IV, 1951).
31 To Secure These Rights: The Report of the President's Committee on Civil Rights

(1947) pp. 29, 30, 158.
32 See In re Peonage Charge, 138 Fed. 686 (C.C.N.D. Fla. 1905) ; United States v.

Reynolds, 235 U.S. 133 (1914). See also Huff, Peonage or Debt Slavery in the Land of
the Free, 3 Nat. B. J. 43, 45 (1945).
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effect of providing centralized enforcement resulting in greater coordina
tion, efficiency, and methodization. The organization of the Section had
the further effect of putting to use the "kidnapping" statute.33 The fact
that few annotations appear in the United States Code Annotated does
not mean that there is no vigorous and effective activity under the

statutes, since it is not unusual for a defendant to plead nolo contendere,
or even guilty, when he is confrontedwith an indictment alleging activities
which he knew he had engaged in and could not very well deny to the
satisfaction of a jury.34 It has been the experience of the Section that
a proportionately greater percentage of involuntary servitude, slavery
and peonage complaints are eventually prosecuted in court than are

complaints related to the civil rights statutes.35

33 18 U.S.C. �443 (1946), now Sections 1S83 and 1S84 (Supp. IV, 1951). See United
States v. Kennedy, no. 1679, M.D. Ga., October 8, 1951; United States v. Paulk, no. 1868,
M.D. Ga., September 17, 1951. For a prosecution under what was then 18 U.S.C. � 443

(1946), now 18 U.S.C. � 1583 (Supp. IV, 1951), see United States v. Ingatts, 73 F. Supp. 76

(S.D. Cal. 1947). In United States v. Gilbert Graham, no. 16272, N.M., an indictment

under 18 U.S.C. �443 (1946), was returned January 10, 1951 for activities allegedly
conducted in 1947, before the statutes were revised.
The reader is invited to examine the annotations to 18 U.S.C.A. � 242 (1951) and to

compare the number of cases reported before 1939, when the Civil Rights Section was

created, and the number reported since. Before the Section came into existence, 18 U.S.C.
242 (Supp. IV, 1951) (then Section 52) was rarely employed; now a substantial body of
law has developed, defining not only the statute itself, but the right protected thereunder
and under the Fourteenth Amendment. It can be expected that a similar development
will occur with respect to 18 U.S.C. �� 1583, 1584 (Supp. IV, 1951), especially since the
revisers amended Section 1584 to prohibit a holding of another in involuntary servitude.

34 The following are some unreported cases which culminated in successful prosecution
under the forced labor statutes: United States v. Paulk, no. 1868, M.D. Ga., September 17,
1951; United States v. Walker, no. 1952, S.D. Miss., December 7, 1949; United States v.

Pullen, no. 11,974, E.D. Tex., January 30, 1950�see report of case on previous appeal,
164 F. 2d 756 (5th Cir. 1947), under 18 U.S.C. �52 (1946), but involving efforts to compel
another to work against his will; United States v. Gantt, no. 10,031n, N.D. Ala., No
vember 5, 1949; United States v. Sabbia (C.C. S.D.N.Y. 1907) and United States v.

Peacher (E.D. Ark. 1937), records of which are not available but reference to which may
be found in United States v. IngaUs, 73 F. Supp. 76, 79 (S.D. Cal. 1947). The latter two
cases were prosecuted successfully under former 18 U.S.C. �443 (1946).
^This is not surprising since the public cannot be expected to be familiar with the

extremely technical body of law under the Fourteenth Amendment and the limited bound
aries of federal jurisdiction in the field of "due process of law." On the other hand, forced
labor as such falls within the federal jurisdiction by virtue of the broad grant of rights
in the Thirteenth Amendment. The most common type of groundless complaint in the

servitude area comes from prisoners who claim they are restrained against their will and
compelled to work; the prisoners apparently are not familiar with the exception in the

Amendment. Such complaints are handled as civil rights complaints and inquiry is made
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The primary objective of the Civil Rights Section, the Federal Bureau
of Investigation, and the Department of Justice as a whole in the work

relating to peonage, slavery and involuntary servitude is the abolition
of bondage�illegal, forced labor�and the punishment of those who
seek to compel others to work against their will. Where a particular case
involves violations of the federal kidnapping statute36 or the civil rights
law,37 in addition to Sections 1581, 1583 or 1584, all or some of these
statutes are of course employed. Thus, in a matter which occurred about
two years ago, three defendants were indicted under the kidnapping
statute,38 the peonage statute,39 and the civil rights statute40 for having
kidnapped and transported men and women from one state to another
for the purpose of forcing them against their will to work for one of the
defendants.41
Even though a would-be employer kidnaps and brutally beats a victim

to compel him to work, or for any other purpose, no kidnapping charge
can be made out unless the victim was transported in interstate or for

eign commerce.42 If the employer acted "under color of law," the civil

rights law would be quite appropriate and is applied.43 Notwithstanding

only with respect to the procedure used in incarcerating the complainant where the charge
is that the complainant was "railroaded" to prison. Needless to say, such cases almost

invariably prove to be groundless after an examination of the official records.
36 18 U.S.C. �1201 (Supp. IV, 19S1).
37 18 U.S.C. � 242 (Supp. IV, 1951).
38 18 U.S.C. �408 (a) and (c) (1946).
39 18 U.S.C. �444 (1946).
4� 18 U.S.C. � 52 (1946).
41 United States v. Gantt, supra, n. 34. Gantt pleaded guilty to a violation of 18 U.S.C.

� 52 (1946), and the remaining counts were dismissed. Gantt received a prison term of
two years (later reduced to seven months) and was fined $200. The charges against the
other defendants were dismissed.

42 In 1948 a father and son allegedly compelled a girl to return to their home and resume

working for them. It was claimed that defendants had gone from Tennessee to Mississippi
to secure custody of the girl and, on the automobile ride back, when they reached the state
line they caused her to leave the automobile and walk across the line unaided. They had,
according to the complaint, sufficiently intimidated her so that they had no fear that she
would escape. The defendants were indicted under the peonage, involuntary servitude,
civil rights and conspiracy statutes�persons acting under color of law having been involved.

They could have been indicted under the kidnapping law in addition to or instead of
the other statutes, but it was deemed inappropriate in this case. The father pleaded nolo
contendere to one count of the indictment and was fined $200. The other counts were

dismissed and the other defendant was fully discharged. United States v. Gunn, no. 8086,
N.D. Miss., December 9, 1948.

� See Pullen v. United States, 164 F.2d 756 (5th Cir. 1947).
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the difficulties inherent in a "civil rights case," this law is probably the
best weapon where the victim had not actually been compelled to work
and no debt was involved, but where the "color of law" element is present.
The federal effort to destroy the "white slave traffic," or "white

slavery," expressed in Sections 2421 to 2424, Title 18 (Supp. IV, 1951),
must of necessity be limited to matters involving transportation in inter
state or foreign commerce, or activities within the federal territories or

the District of Columbia. Accordingly, where women are compelled to

engage in immoral activities but are never transported in commerce, fed
eral action under the anti-peonage statute (where the element of debt is

present) or under the slavery or involuntary servitude statutes may be
come necessary. Pierce v. United States** reflects a particularly vicious
situation which was corrected by effective prosecution under the anti-

peonage statute.

The Civil Rights Section, it may be said, is the guardian and wielder

of, as Mr. Justice Jackson so aptly termed the criminal provisions of
the Anti-Peonage Act, the "sword" raised by Congress.45 The "shield,"
namely, the civil provisions of the Act, is available to the oppressed in

defending proceedings under State law. The essential need for a power
ful sword, however, was clearly delineated by the Justice when he wrote
with respect to a defendant in proceedings instituted under questionable
State statutes, "It is plain that, had his plight after conviction not

aroused outside help, Pollock himself would have been unheard in any
appellate court."46 The Civil Rights Section can and does act on its own

initiative�particularly where the victim is defenseless or without capac
ity to pursue his personal remedies.

The Anti-Peonage Laws

The purpose of the Anti-Peonage Act of 1867 was to outlaw peonage,
the social institution which had been brought into the southwest terri
tories from Mexico, which previously had inherited the institution from

Spain.47 Peonage is "a status or condition of compulsory service, based
44 146 F.2d 84 (5th Cir. 1944), certiorari denied, 324 U.S. 873 (1945).
45 Pollock v. Williams, 322 U.S. 4,8 (1944). See Carr, Federal Protection of Civil

Rights: Quest for a Sword (1947) Ch. 1.
46 Id. at Pages 15-16.
� Now 18 U.S.C. � 1581 (Supp. IV, 1951) and 8 U.S.C. � 56 (1946) ; Peonage Cases,

123 Fed. 671, 673-675 (M.D. Ala. 1903). A system of peonage existed in New Mexico
until about 1867. Persons seeking service advanced money to a prospective servant and
the latter became bound both by law and custom to work for the master in payment of
the debt. Should he attempt to leave his service, the debtor could be returned by the
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upon the indebtedness of the peon to the master. The basal fact is
indebtedness."48 The condition exists, therefore, where a person is com

pelled by force or threat of force to work for another in payment of a

debt.49 Peonage is, of course, a form of involuntary servitude.60
No general system of peonage exists anywhere in the United States

and obviously sentiment would not support one in any area. However,
isolated cases have been found in practically every section of the nation,
involving a variety of factual situations. A recurring type of complaint,
a particularly vexing one because of the viciousness inherent in the

matter, involves an arrest of an employee, performed with all the legal
trappings and forms, because of an alleged minor larceny or other offense.
Invariably it is found that the employee had just left or was about
to leave his employment, and the employer had caused a warrant to issue
for petty theft�oddly enough in a number of cases�of a small radio, or
other minor infraction. Many of the complaints come from the turpentine
districts of southern Georgia and northern Florida, but they are by no

means restricted to these areas or to the South generally. The phenomenon

master or the magistrate ("alcalde"). Jaremillo v. Romero, 1 N. Mex. 190 (1857). See
also, Bailey v. Alabama, 219 U.S. 219 (1911); State v. Murray, 116 La. 665, 40 So. 930,
931 (1906). As stated by Huff, in Peonage or Debt Slavery in the Land of the Free, 3 Nat.
B.J. 43 (1945): "This system was inherited by the United States through the acquisition
of the Territory of New Mexico from the Republic of Mexico. Unlike chattel slavery, it
was not a brain child of the Arabs, the Dutch, the English, the Portuguese, Spanish or

other European or Asiatic peoples. So far as we know, it is a product of the Western
world."
In 1904, a District Judge observed that, "If there is no system of peonage de jure, to

which the statute applies, there is yet a de facto system of some equivalent sort, which
has evoked the liveliest apprehensions of those who participate in its operation and emolu
ments, and of others whose sentiments toward it are not wholly antipathetic.'' This
comment was precipitated by the fact that appearing for or on behalf of the defendants
in the case were state officials, a member of the United States Congress, and other
dignitaries. Judge Speer in United States v. McClellan, 127 Fed. 971, 973 (S.D. Ga. 1904).

48 Clyatt v. United States, 197 U.S. 207, 215 (1905).
49 It is sufficient to constitute peonage that a person was held against his will and

made to work out a debt. The amount of the debt and the means used to coerce the
victim are immaterial. Pierce v. United States, 146 F. 2d 84 (5th Cir. 1944), certiorari
denied, 324 U.S. 873 (1945); Bernal v. United States, 241 Fed. 339 (5th Cir. 1917),
certiorari denied, 245 U.S. 672 (1918). It is also immaterial whether or not a particular
condition of peonage exists by virtue of a local law or custom creating the system, or

whether it exists in violation of local law or without the sanction of law. The Amendment
and the statutes are aimed at all persons, whether or not they acted as officers or otherwise
under color of law. See n. 9, supra.
50 Taylor v. Georgia, 315 U.S. 25 (1942).
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of the stolen radio or similar personal property is perhaps explained by the
fact that the employee had been living in a shack provided by the em

ployer as living quarters and that a small radio or other item was either

provided with the home or was actually purchased on credit by the work-

ingman from a store owned by the "boss." Again, almost invariably the

employee desires to leave or has left the employment because he found
that after months, or even years, of hard work, he was in debt to the

proprietor. Perhaps the debt is real, quite often it is not. The employee
is too often illiterate and accepts any statement of account that is pre
sented to him. He does not know the fair price of the things he buys and
has probably been charged (on the books) inflated prices which make it
most difficult, or even impossible, for him to work out the constantly
mounting debt.61
If the arrest of the employee who sought to leave the employment were

followed by efforts to return the employee to the master's farm or place
of business to compel him to work, prosecution under Section 1581 might
be possible, since it may be said that the master arrested the victim with
the intent of placing him in a condition of peonage; or under Section
1583, since the master carried away (caused to be carried away, Section

2(b) of Title 18) the victim with the intent that he be held as a slave�

with all the problems incident to the meaning of "slave," discussed below.
Where, however, the victim is placed in jail and nothing further is done
to effect his return to the employment, the prosecutor is faced with the
difficult problem of finding the appropriate legal theory to apply to the
situation.
In the justly celebrated Peonage Cases,52 the District Court charged a

Grand Jury that:

Any person who falsely accuses another of crime and carries him before a

magistrate in order that he may be convicted and put to hard labor, in conse

quence of which such person is convicted and put to hard labor; the false accuser

51 See Myrdal, An American Dilemma (1944) pp. 246-248. Another relatively common

type of case involves the issuance of a warrant, proper on its face, upon the complaint
of a relative of the victim. The victim, it is found, had left his employment, quite often
stealthily and at night, and has moved to another town. The employer or his agent
compels a relative of the victim to cause a warrant to issue for some imaginary offense,
such as abandoning a minor child, or even murder. Because he has fled his home, some

substance appears to exist with respect to the charges, but in fact the victim has departed
to escape a condition of peonage or involuntary servitude. See, e.g., Clyatt v. United
States, supra, n. 48; Davis v. United States, 12 F. 2d 2S3 (5th Cir. 1926), certiorari denied,
271 U.S. 688 (1926); United States v. Phillips, no. 2065, S.D. Miss., May 8, 1951.

52 123 Fed. 671, 682 (M.D. Ala. 1903).
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at the time having the purpose or design to hire such person, or to enable some

other person to hire him, is guilty, under section 5525 of the Revised Statutes of

the United States . . . [now 18 U. S. C. � 1583], "of carrying away any person,
with the intent that such other person be sold into involuntary servitude."

It is noted that the court did not say that it was necessary for the victim
to have been placed in the condition; rather, it need only be proved that
"the false accuser at the time" had the "purpose or design to hire such

person." If the false accuser claimed that a debt were due and owing
to him from the victim, the same principle might well be applied to

Section 1581, since there would be an arrest instead of a carrying away.
In view of the above, even though the victim is never brought to the

place of work, but rather languishes in jail, prosecution would lie where
the other legal elements are present. Proof that it was the purpose or

intent of the "false accuser" to place the victim in a condition of peonage,
or to carry him away with the intent that he be held as a slave, would
necessarily be based upon circumstantial evidence, as in proof of intent
in virtually all cases. The desire of the master to have the victim work
for him, the falseness of the accusation against the victim, the timing
of the arrest with the victim's leaving the employment, and other facts
and circumstances might well produce enough evidence upon which the

jury could conclude, "beyond a reasonable doubt," that the master

intended actions which violate either of the mentioned statutes. The

provisions of the laws do not require that the servant actually work or

enter the state or condition of peonage or involuntary servitude.63
Prosecutions under such principles might very well be undertaken when
an appropriate case is brought to light.
That Section 1581 sufficiently clearly prohibits an arrest accomplished

with the intent to place a person in or return him to a condition of
peonage, was decided in 1944 by the Supreme Court in United States
v. Gaskin.5i The Court stated in the opinion that, "The Act [of March
2, 1867] was passed further to implement the Thirteenth Amendment
and is directed at individuals whether or not acting under color of law
or ordinance."55 Accordingly, the word "arrest" in Section 1581(a)
was construed to refer to an apprehension, seizure, detention, or capture

53 United States v. Gaskin, 320 U. S. 527 (1944) ; cf. Clyatt v. United States, supra, n. 48.
54 Supra, n. 53. Murphy, J., dissented, but on grounds which the revisers of Title 18

have since taken into account when the statute was redrafted for the new official Code.
55 Id. at 528. Note, however, that the Court, at 529, observed that the Anti-peonage

Act was passed as the result of agitation "because of the use of federal troops to arrest
persons who had escaped from a condition of peonage."
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by any person, whether or not he is an officer of the law performing a

"legal" arrest.

Although the Gaskin case is therefore some authority for the rule that
the Anti-Peonage Act was aimed at private persons, and, accordingly,
that any person who performs an arrest for the purposes stated in Section

1581(a) is as liable as an officer would be under the same circumstances,
the issue was not specifically raised in that case or in any other case, as
far as the writer can determine. This dictum is however supported
by the facts of the case as elicited from the record.56 The indictment
did not charge Gaskin with having acted under color of law, but alleged
only that the defendant "did unlawfully, wilfully, and feloniously,
arrest one James A. Johnson, to a condition of peonage"; and that the
defendant did "arrest and detain the said James Johnson, against his
will. . . ,"57 The defendant moved before trial to dismiss the indictment
for several reasons, including the averment that the victim had never

performed any labor or work for the defendant following the arrest, and
because the indictment made out no offense; "that if any offense was

committed the same would have been 'false arrest,' and/or 'false imprison
ment,' and/or 'impersonating an officer,' and/or some other offense

against the laws of the State of Florida and cognizable by State Courts
and would not constitute a violation of the Laws of the United States."58
The District Court sustained the demurrer on the ground that, "The
statute contemplates actual servitude, and upon charge of an arrest to

a condition of peonage, an indictment thereunder must carry an allegation
with reference to servitude following the arrest."59 No consideration
was given to the question of the "arrest" or whether the defendant
could have or had, directly or indirectly, effected an arrest within the

meaning of the statute. On the direct appeal, the Supreme Court con
sidered only the ground of decision relied upon by the District Court,
and held that it is immaterial that the arrested person did not render
services in consequence of the arrest.60 The "arrest" question may yet
need to be litigated and decided by an appellate court.

56 Record in United States v. Gaskin, No. 68, U. S. Sup. Ct., Oct. Term, 1943 ; opinion
at 320 U.S. S27 (1944).

5? Id. at 2.
58 Id. at 3. See United States v. McClellan, 127 Fed. 971, 979 (S.D. Ga. 1904), where

the court observed that federal prosecution might be instituted even though the same

acts constituting the offense violated state kidnapping and false imprisonment laws.
59 See n. 56, supra, at 5. (The District Court opinion is not reported.)
eo See In re Peonage Charge, 138 Fed. 686, 688-689 (CC.NJ3.Fla. 1905).



1952] The Federally-Secured Right 381

In Pollock v. Williams,61 the Supreme Court condemned as violative
of the Thirteenth Amendment and the Anti-Peonage Act a Florida
statute62 which made it a misdemeanor for any person who, with intent
to defraud, obtained an advance upon an agreement to render services
and which further provided that failure to perform the services "shall
be prima facie evidence of the intent to injure and defraud." The Court
held that a conviction under the statute, even though based upon a plea
of guilty, could not be sustained.
The Florida statute was struck down because a person charged with

a violation thereunder was presumed, in effect, to have acted with intent
to defraud when he promised to work in exchange for money advanced.
The Court found, therefore, that the law in effect punished by fine and

imprisonment for failing to work. This no law may do. As Mr. Justice
Jackson declared for the majority of the Court:63

The undoubted aim of the Thirteenth Amendment as implemented by the

Antipeonage Act was not merely to end slavery but to maintain a system of

completely free and voluntary labor throughout the United States. . . . Whatever
of social value there may be, and of course it is great, in enforcing contracts and
collection of debts, Congress has put it beyond debate that no indebtedness
warrants a suspension of the right to be free from compulsory service. This

congressional policy means that no state can make the quitting of work any
component of a crime, or make criminal sanctions available for holding unwilling
persons to labor.

The problem which faced the Florida legislature and the resulting
problem which faced the Supreme Court is made apparent by the Court's
observation that the legislature had enacted and twice reenacted the

presumption section of the statute64 since such a statute had been held
unconstitutional in Bailey v. Alabama*� and in Taylor v. Georgia.�
Notwithstanding the fine and sound principles laid down by the Court

in these cases, the practice which has been condemned so clearly
61 322 U.S. 4 (1944).
62 Fla. Stat. Ann. 1941, �� 817.09, 817.10.
63 32 2 U.S. 4, 17-18 (1944).
64 Fla. Stat. Ann. 1941, � 817.10.
65 219 U.S. 219 (1911).
66 315 U.S. 25 (1942). See also United States v. Reynolds, 235 U.S. 133 (1914), where

the Court invalidated a system existing under State law whereby a person convicted of
crime was released from custody provided he agreed to remain in the employment of his
surety (who paid his fine) for a specified period. The released person was liable to

separate punishment if he failed to perform the required labor. The Court held that the
relation established between the person and the surety was that of peonage, and was

unlawful.
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apparently is not ended.67 It is of course true that the prosecutors do
not use statutes which have themselves been declared unconstitutional,
but there are strong indications that they proceed under the general
larceny law or false pretenses statute to hold a person who took advances

67 An indication that these practices are not ended is presented by the testimony of a

white attorney engaged in private practice in Georgia. The testimony was based upon an

actual case in which a young Negro employee, after fleeing from his employer, was unable

to secure the release of his wife and three children from his former employer. The events

occurred during 1950.
Mr. A (attorney) : "By the way, the houses there are sort of in slave-quarter manner,

and the attitude�this I could feel but couldn't put in writing�the attitude was such that
I did not feel free to go in that village and make any inquiry and to talk to this woman

and explain that her husband, the father of those children, wanted to get them. This is

why I asked Mr. [X employer] if he would have any objections to my going up there
and talking to her. He said it would be all right, but when I started he stopped me and

said that I need not go, as he had decided that the children were not going and that he
would hold them until his $200 was paid. I asked Mr. [X] if he intended to hold the
children as security for the debt, and he said he didn't give a damn what it was called,
but that he intended to hold them until his money was paid.
"I said that he surely could not be serious about this, and he said he was, and that he

would call his lawyer and see what he had to say. So, he called his lawyer, Mr. . . and
after the conversation with the lawyer he refused to turn the children over to me.

*****

"Senator Humphrey. Mr. [A], is this an unusual case? Is this the first one you have

heard of like this or have you had other experiences?
"Mr. [A]. . . .

"We have this situation in Georgia. . . We formerly had on the statute books of

Georgia a law that provided that any person who obtained goods or anything else of
value with a promise to work for the person from whom the money or goods were

obtained and failed to perform that contract or agreement the person would be guilty of

cheating and swindling.
"A similar statute was passed in Alabama some years ago and was declared unconsti

tutional by the United States Supreme Court. In 1938 the statute in Georgia was attacked
in the Wilson County superior court and it finally ended up in the United States Supreme
Court, where it was declared unconstitutional. I believe the decision came out in 1939.

I know that the statute in Georgia is still being used today and it is being used actually
as a peonage statute. For instance, sawmill people�and I think they are the worst

offenders I know of�get Negroes in debt to them purposely. They actually buy the debts
from each other. If one Negro wants to go and work for somebody else and it is satis

factory with the man for whom he is working at the moment, the man with whom he
wants to work buys the debt from the other man. They hold it over this Negro's head.
Great numbers of times, I think you would find if you checked�and I know I could lead

you if you wanted to see it�a great number of times if this Negro doesn't want to work
for that particular person, he is prosecuted. All he has to do is to go back to work and
the prosecution is dropped." Hearing before the Special Subcommittee on Labor and

Labor-Management Relations of the Senate, on Labor Practices in Laurens County Ga.,
82d Cong., 1st Sess. 79-88 (1951).
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and then failed to work. The victim may just as well be convicted under
a statute such as was employed in the Pollock case.68
Possibly the only real and permanent solution to the problem lies in

education; enlightenment not only of those victimized, but of the bench,
the bar, and the legislatures. It might well be that in many cases op
pressive results are reached without malice or intent to defy the Consti

tution; rather, the moving parties may be conforming to the mores

of the area and seeking to effectuate what is believed to be the proper
results. The task of educating could well be performed by the "Civil

Rights Committee" and the "Civil Rights Commission," as well as the
"Division" in the Department of Justice, contemplated in legislation
now pending before the Congress.69 The Department and the Civil

Rights Section do not at present have the facilities to assume such
functions.

Usefulness of the Involuntary Servitude and Slavery Statutes

There are many situations which cannot be reached by the Anti-
Peonage Act but which are prohibited by the Thirteenth Amendment,
and constitute violations of the statutes dealing with involuntary servitude
and slavery�Sections 1583 and 1584. The fundamental distinction
between the coverages of the peonage and of the servitude and slavery
statutes lies in the element of debt, which is not part of the offense under
the latter provisions, but there are other distinguishing features reflecting
their independent histories.
When the Anti-Peonage Act was passed in 1867, Congress believed

that the existing law forbade the practice of peonage, but it was decided
to enact the additional legislation specifically to eradicate this particular
form of slavery.70 It was not until the revision of the Criminal Code
in 1948 which resulted in the new Title 18 of the United States Code,

68 In United States v. Walker, No. 1952, S. D. Miss., December 7, 1949, three defendants,
including a deputy sheriff, were indicted under 18 U.S.C. �1581 (Supp. IV, 1951). The
victim had been arrested on a warrant charging him with obtaining money under false
pretenses, the warrant having been based upon a debt one defendant claimed the victim
owed him. After the arrest, the victim was released on bond and taken to this defendant's
farm to work out the alleged debt. See also Hearing Before Committee of the Judiciary,
supra, n. 29, at 24-25.

69 See, e.g., H.R. 29, 82d Cong., 1st Sess. (1951) ; S. 1725, 81st Cong., 1st Sess. (1949).
See also, Putzel, supra, n. 24, at 453.

TO See Cong. Globe, 39th Cong., 1st Sess. 239-241 (1865-1866) ; Cong. Globe, 39th
Cong., 2d Sess. 1571-1572 (1866-1867). As a well informed writer described the situation:
"Senator Sumner, who had instituted the action of the Senate resulting in the kidnapping
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however, that a mere holding of another in involuntary servitude, no

debt being involved, would constitute a criminal offense. Apparently for
this reason, and because of other inadequacies of the involuntary servitude
and slavery provisions, a body of case law has been built up under what
is now Title 18, Section 1581, while the former provisions have been

relatively neglected.
Analyses of the present slavery and involuntary servitude statutes

and of the few cases interpreting or applying them make it clear that
these laws cover a variety of situations many of which are not included
within the scope of the anti-peonage law. Thus, although the latter
statute has received more attention and has been passed upon by the

Supreme Court,71 whereas the other enactments have not, the broader

coverage and the unconcern with the debt element of the slavery and
servitude statutes should suggest their more extensive use in appropriate
situations. These statutes would apply regardless of the existence of
a debt in the following areas:

1. Where one carries or entices any person from one place to another
in order that he may be held in slavery or involuntary servitude.72

2. Where one causes another by force, fraud or intimidation to

enter and remain in another's employment.73
3. Where one causes another to be held in his employment by threats,

act, was also the moving spirit behind the peonage abolition bill. He stated that he felt
that existing law covered the system of peonage, but that because the authorities of New
Mexico considered peonage a legal institution, an investigation by the Senate was necessary.
Inasmuch as the practice of peonage was considered by the Senate to be covered by
existing law, a resolution directing an investigation was referred to the Military Affairs
Committee and not to the Judiciary Committee. Senator Wilson, reporting the peonage
bill from the Military Affairs Committee, referred to peonage as a system of modified
slavery and explained that residents of New Mexico considered it to be a legal institution
in spite of the Thirteenth Amendment. Senator Buckalew advocated the passage of the
bill for the reason that the immediate publication of such a statute in New Mexico would
be the most effective means of putting an end to peonage.
"It would, therefore, appear that though Congress knew that existing law forbade the

practice of peonage, it nevertheless felt it expedient to enact additional legislation aimed
at this specialized form of slavery." Folsom, supra, n. 5, at 213-214.
See also Peonage Cases, supra, n. 47, at 675.

71 Clyatt v. United States, supra, n. 48; United States v. Gaskin, supra, n. 53; United
States v. Reynolds, supra, n. 66.

72 18 U. S. C. � 1583 (Supp. IV, 1951) ; United States v. Ingalls, 73 F. Supp. 76 (S. D.
Cal. 1947) ; Peonage Cases, supra, n. 47, at 682-683 ; United States v. Ancarola, 1 Fed.
676, 683 (C.C.S.D. N.Y. 1880).

18 U.S.C. �� 1583, 1584 (Supp. TV, 1951) ; cases cited in preceding note.
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as well as by force, and whether such threats are of prosecution, arrest
or imprisonment or by threats of bodily harm.74

4. Where one holds another by threats of prosecution even under a

valid law, the validity of the law not justifying its use for the criminal

purpose of causing compulsory service by intimidation.75

5. Where one deliberately causes another who had deserted his

employment to be arrested with the intent of producing on the mind
of the servant or employee a condition which leaves him no choice but
to return to his employment or suffer prosecution or incarceration.76

6. Where one "falsely accuses another of crime and carries him
before a magistrate in order that he may be convicted and put to
hard labor, in consequence of which such person is convicted and

put to hard labor, the false accuser at the time having the purpose or

design to hire such person, or to enable some other person to hire
him."77

The uses of the terms "involuntary servitude" and "slavery" in the
statutes could lead a casual reader to assume that they connote distinctive
conditions of subjugation to the will of another. The most reasonable

superficial interpretation would probably ascribe to the term "slavery"
the meaning which includes total dominion from birth to death, as

opposed to mere unwilling service or labor. The Supreme Court in

Bailey v. Alabama,� considering the Thirteenth Amendment and the
civil provisions of the Anti-Peonage Act79 and their effect upon a state

statute, quoted from the Slaughter-House Cases80 and noted that the
words "involuntary servitude" have a "larger meaning than slavery."
But the Court helpfully added:81

The plain intention [of the Thirteenth Amendment] was to abolish slavery of
whatever name and form and all its badges and incidents; to render impossible

74 18 U.S.C. � 1S84 (Supp. IV, 1951); Peonage Cases, supra, n. 47, at 682.
75 18 U.S.C. � 1584 (Supp. IV, 1951); Peonage Cases, supra, n. 47, at 684-686; see

also Pollock v. Williams, supra, n. 45; United States v. Reynolds, supra, n. 66; Bailey v.

Alabama, supra, n. 47.
76 18 U. S. C. � 1583 (Supp. IV, 1951) ; cases cited in preceding note. See also In re

Peonage Charge, supra, n. 60.
77 18 U.S.C. � 1583 (Supp. D7, 1951); Peonage Cases, supra, n. 47, at 682.
78 Supra, n. 47.
79 8 U.S.C. � 56 (1946), then Rev. Stat. � 1990 (187S1
so 16 Wall. 36, 69 (U.S. 1872).
81 219 U.S. 219, 241 (1911).
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any state of bondage; to make labor free, by prohibiting that control by which
the personal service of one man is disposed of or coerced for another's benefit
which is the essence of involuntary servitude.

The question was not of course thereby settled, and it probably will not
be settled for some time, for there is now no case on appeal that involves
the issue. It would seem however, that the terms are for all practical
purposes synonymous and each should be given liberal meaning and
effect to fulfil the objectives of the Thirteenth Amendment and these
laws enacted in furtherance thereof.

After approval of the Thirteenth Amendment, slavery as it had

previously been understood could no longer exist, since the legal limi
tations which were characteristic of the slave statutes were abolished.

Congress therefore apparently meant when it used the word slave, not
a "slave" in the pre-Civil War sense, but one who was held in an actual
state of bondage or in a condition of involuntary servitude. This was the

understanding reached and applied in the Ingalls82 case by District

Judge Weinberger. Much interesting discussion of the meaning of the
term as defined in the dictionaries and as commonly understood is
contained in the opinion. In brief, however, notwithstanding some pos
sible contrary intimations, it was held in that case that slavery is "a
condition of enforced compulsory service of one to another." The
Court referred to an unreported opinion83 dealing with the problem
which sustained an indictment under what is now, Section 1583 of Title
18 on the basis of the Government's contention that the word "slave"
meant "one held in a state of involuntary servitude in the post-civil
war sense."

In another unreported opinion, District Judge Hough earlier had
held that the statute84 was "framed for post bellum conditions, in the

light of the war amendments," and the word slave was used as "meaning
a person in a state of enforced or extorted servitude to another."85 The
contention of the defense was that slave meant human chattel in the pre-
Civil War sense, but Judge Hough ruled that such construction would

82 Supra, n. 72.
83 United States v. Peacher, supra, n. 34. See Zucker v. Osborne, 54 F. Supp. 984, 986

(W. D. N. Y. 1944), involving compulsory labor required from conscientious objectors, where
the court said that the term involuntary servitude covers "those forms of compulsory labor

akin to African slavery which in practical operation would tend to produce slavery."
8* 18 U.S. C. � 443 (1946).
85 United States v. Francesco Sabbia, supra, n. 34.
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render the enactment "futile, and expressive only of a legal impossi
bility."86
A conclusion contrary to the above would make the statutes meaning

less. It would require a construction that only actions involving kid

napping or carrying away of another for the purpose of sale into involun

tary servitude or a holding in slavery would be prohibited. Kidnapping or
carrying away with the intent to hold another in involuntary servitude
would not be a crime under the statute!87 Such construction would

impute to Congress the purpose: not to punish a person who kidnaps
or carries away another with intent that he be held in involuntary
servitude ; and not to punish a person who entices another to go to another

place with the intent that he be held in involuntary servitude, or sent

out of the country to be so held.88
Perhaps, as has been concluded, the proper construction to be given

the two terms is that "involuntary servitude" defines the prohibited
condition or plight; "slave" the persons reduced to that condition.
The one defines a status and the other a class of individuals. To construe
the terms otherwise would be to make Section 1583 meaningless, beyond
the prohibition against the kidnapping or carrying away of a person
with the intent that he be sold into involuntary servitude.89 And, of
course, even this clause would be useless since the incidents of a sale
are rarely, if ever, connected with the recruiting or retaining of unwilling
labor today.
Unfortunately, the Ingalls case was not appealed. In any event, it

86 This determination is bolstered by Thomas R. R. Cobb, who in 18S8 published
An Inquiry into the Law of Negro Slavery in the United States of America, to Which Is
Prefixed, an Historical Sketch of Slavery. At page 3, vol. 1, the author defined "Absolute
or Pure Slavery" as: ". . . the conditions of that individual, over whose life, liberty, and
property another has the unlimited control. The former is termed a slave; the latter is
termed the master. Slavery, in its more usual and limited signification, is applied to all
involuntary servitude, which is not inflicted as a punishment for crime. The former exists
at this day in none of the civilized nations of the world; the latter has, at some time, been
incorporated into the social system of every nation whose history has been deemed worthy
of record. In the former condition the slave loses all personality, and is viewed as

property ; in the latter, while treated under the general class of things, he possesses various
rights as a person, and is treated as such by the law."

87 See Folsom, supra, n. 5, at 208-214.
88 Ibid.
89 Ibid. See also, United States v. McClellan, 127 Fed. 971, 977 (S.D. Ga. 1904), where

it was said that this statute "is another instance of the exercise by Congress of the power
granted by the thirteenth amendment to prevent involuntary servitude by a penal statute
acting directly on the individual offender."
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might not have disposed of the problem because the victim was kept
over twenty-five years in complete bondage, with almost no liberty or

privileges. She was not permitted to have friends and was held at a sub
sistence level of existence. The sordid facts of the case actually es

tablished more than mere unwilling labor, service rendered another
because of duress, fear, threats or intimidation. One may have privileges
such as going home after work, receiving some remuneration, maintaining
a form of private life, and yet clearly be in a condition of involuntary
servitude without necessarily being considered a "slave". The proverbial
"test case" will eventually arise and a definitive holding will be obtained.90

The Need for and Efforts Directed at Modernization of the Laws

It is not necessary to engage in extensive discussion to show that
these laws dealing with forced labor and bondage need revision to

enable them to meet the conditions now existing.91 Their restrictive,
somewhat archaic phraseology, intended to correct certain evils which
flourished or which were anticipated in the light of then contemporary
events, was and is effective, but the effectiveness could be increased

substantially.
The Thirteenth Amendment, in simple but eloquent terms, declares

that:

Neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

The Amendment, which was proposed and ratified in 1865, had its

origin in the previous existence of slavery as known in the United States.
The institution of slavery had been dealt a death blow by and during
the Civil War, but the military situation and exigencies which brought
about the Emancipation Proclamation of January 1, 1863 did not destroy
the infamous institution; it merely outlawed it in the "rebel" states.92

90 See Folsom, supra, n. 5, at 216.
91 Although, as has previously been indicated, the number of known complaints relative

to forced labor is comparatively small, the haphazard manner in which cases come to the
attention of the authorities indicates that many cases are never brought to light. Thus,
this discussion is far from academic. See Morris, The Course of Peonage in a Slave State,
65 Pol. Sci. Q. 238 (1950).

92 The Emancipation Proclamation, which was published and made effective January
1, 1863, freed all "slaves within any State or designated part of of a State, the people
whereof shall then be in rebellion against the United States," pursuant to the preliminary
Proclamation of September 22, 1862, which was published on September 24, 1862. See 2
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It was fully recognized that a constitutional amendment was needed

to lay the ghost of possible invalidity of Acts of Congress or Presidential

proclamations or other executive actions with reference to this then

integral unit of the economy and body politic. President Lincoln well

knew this and fought vigorously for the passage of the amendment.93
He did not live to see the fruits of his labors, for this "grand yet simple
declaration of the personal freedom of all the human race"94 was ratified

Sandburg, Abraham Lincoln: The War Years 17-18 (1939). See also Sandburg at 4.

The Proclamation and other directives, however, had the effect of freeing but one out of

three slaves. Id. at 3. See also, Slaughter-House Cases, 16 Wall. 36, 68 (U.S. 1872).
�s In his message of December, 1864 to the Congress, the President noted the necessity

for an amendment to the Constitution to make all Negroes free. 4 Sandburg, supra, n. 92,
at 5, 7. Sandburg quotes William Lloyd Garrison as having said that he "believed that

Lincoln, more than any other one man, managed the parliamentary victory by which

the abolition of slavery was to be made constitutional." Id. at 16. Prior to the approval by
both Houses of Congress on January 31, 186S, a joint resolution to amend the Constitution
to prohibit slavery had been considered by the Congress. Several months previously, a

proposed amendment had been approved by the Senate, but voted down by the House
in the same Congress. The House vote that settled the issue for all time was 119 for and
56 against. As Sandburg correctly observed, three changed votes would have lost the
measure! The jubilation with which the approval was received indicated that Lincoln
was correct in concluding that public opinion had at last matured to the knowledge that

slavery was inherently evil and had to be abolished forever. Id. at 12-16; Cong. Globe,
38th Cong., 2d Sess. S31 (186S). See also Cong. Globe, 38th Cong., 2d Sess. 523-531 (1865).

94 In the Slaughter-House Cases, supra, n. 92, at 69, involving the validity of a statute

granting an exclusive right to a certain corporation to engage in the slaughter-house
business, the Supreme Court had occasion to examine several fundamental provisions of
the Constitution, including the Thirteenth Amendment. With respect to this "charter of
universal freedom,'' the Court declared: "To withdraw the mind from the contemplation
of this grand yet simple declaration of the personal freedom of all the human race within
the jurisdiction of this government�a declaration designed to establish the freedom of
four millions of slaves�and with a microscopic search endeavor to find in it a reference to

servitudes, which may have been attached to property in certain localities, requires an

effort, to say the least of it.
"That a personal servitude was meant is proved by the use of the word 'involuntary,'

which can only apply to human beings. The exception of servitude as a punishment for
crime gives an idea of the class of servitude that is meant. The word servitude is of larger
meaning than slavery, as the latter is popularly understood in this country, and the
obvious purpose was to forbid all shades and conditions of African slavery. It was very
well understood that in the form of apprenticeship for long terms, as it had been practiced
in the West India Islands, on the abolition of slavery by the English government, of by
reducing the slaves to the condition of serfs attached to the plantations, the purpose
of the article might have been evaded, if only the word slavery had been used. The case
of the apprentice slave, held under a law of Maryland, liberated by Chief Justice Chase, on
a writ of habeas corpus under this article, illustrates this course of observation. [Matter of
Turner, 1 Abbot, U.S. Reports, 84]."
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on December 18, 1865. It is noteworthy that the Amendment was ratified
within 1 1 months after it had been submitted to the States by the Thirty-
eighth Congress, February 1, 1865. The Fourteenth Amendment was

not approved until after two years from the date on which it had been

proposed to the States.

Every form of compulsory service, including serfage and peonage,
as well as slavery, clearly was abolished by the Amendment. It de
nounces a condition and reaches every race and individual within the
national jurisdiction. As stated by the Supreme Court in 1906: 95

Slavery or involuntary servitude of the Chinese, of the Italian, of the Anglo-
Saxon are as much within its compass as slavery or involuntary servitude of the
African.

The Amendment is by its very terms self-executing; no form of
involuntary labor may legally exist. No enforcing legislation is needed to

destroy the conditions at which it is directed. Without implementation,
however, the executive branch of the federal government would be
powerless to act against conditions involving forced labor. Only the

judicial branch by virtue of its jurisdiction in civil or appellate matters

would have authority to apply and effectuate the Amendment, but,
obviously only when the aggrieved persons would institute private legal
action or appeal from state action. Legislation, therefore, was and is
necessary to give the Amendment full force and effect, to put "teeth"
into it. Such legislation may, and in fact does, proscribe some devious
practices designed to circumvent the purposes of the Amendment; it

may, and of course does, provide criminal penalties for violations.
Section 2 of the Amendment provides : "Congress shall have power to

enforce this article by appropriate legislation." Existing legislation
is appropriate, but insufficient. Congress "raised both a shield and
a sword against forced labor because of debt,"96 but it did not forge
a sword for all other equally detestable, situations involving forced labor.
Thus, although Section 1581 prohibits the arrest of any person
with the intent of placing him in a condition of peonage, Section 1583
does not proscribe arrests with the intent of placing a person
in slavery or involuntary servitude. Further, although Section 1583
prohibits the carrying away of another with the intent that he be

95 Hodges v. United States, 203 U.S. 1, 17 (1906) ; see also Railroad Tax Cases, 13 Fed.
722, 740 (C.C. Cal. 1882), error dismissed, 116 U.S. 138 (1885); Bailey v. Alabama,
supra, n. 47.

96 Pollock v. Williams, 322 U.S. 4, 8 (1944).
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held as a slave; nothing is said as to the carrying away of a person with
the intent that he be held in involuntary servitude.97 Section 1583 also

proscribes the enticing, persuading or inducing of another to go any

place with the intent that he be held as a slave. If the intent were to

induce the victim to go to another place to be held in involuntary servi

tude, as has been indicated, serious questions might be raised. Moreover,
the statutes do not denounce attempts to commit any of the crimes
defined. Thus, where a person is subjected to efforts, no matter how

violent, to compel him to work against his will, if the efforts are unsuc

cessful, ordinarily no prosecution can be instituted, since under present
law an attempt to place a person in a condition of slavery or involuntary
servitude is not a crime. This is so, even where the victim has suffered
serious injury, as where he was beaten or compelled to leave his home
or even flee to another part of the country.
Under existing laws, some actions which are in effect attempts may

constitute violations, but these are of a limited nature and the statutes

are unnecessarily confined in connection therewith. For example, as

previously observed, an arrest with intent to place a person in or to

return him to a condition of peonage, is an offense under Section 1581.98

Similarly, Section 1583 punishes whoever kidnaps or carries away any
other person with the intent specified, or whoever entices, persuades or

induces another to go to another place with the intent specified. One

may violate this statute in several respects without having actually held
any person in bondage, so long as he endeavored to effect a result set

forth in the law. Thus, in United States v. Ingalls," the charge was that
the defendants had enticed, persuaded and induced the victim to go
from one place to another with intent that she be held as a slave. That
she actually was held for about twenty-five years was not the gist of
the offense, since the statute at that time did not prohibit a mere holding
of another in involuntary servitude or slavery.
Although a thorough-going and sweeping revision of the peonage

slavery and involuntary servitude statutes fully to effectuate the Thir
teenth Amendment, as it has been interpreted and applied by the courts,
probably would be most desirable,100 a general overhaul of the laws

97 See Folsom, supra, n. 5.
98 United States v. Gaskin, 320 U. S. 527 (1944) ; see Giles v. United States, 157 F. 2d

588 (9th Cir. 1946), certiorari denied, 331 U.S. 813 (1947).
99 Supra, n. 72.
100 That the statutes are unnecessarily technical is illustrated by the opinion in

Clyatt v. United States, 197 U.S. 207 (1905), where the Supreme Court reversed a con-
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would require much time and work and would probably arouse contro

versy out of proportion to the good that could be accomplished. The
effort which has been made to amend the statutes is embodied in a bill

pending before the House of Representatives101 which is limited in scope
but, in the writer's opinion, highly desirable and practical.
H.R. 2118 is entitled, "A Bill to amend Sections 1581, 1583 and 1584

of Title 18, United States Code, so as to prohibit attempts to commit
the offenses therein proscribed." In fact, as indicated below, the Bill

goes further than merely prohibiting attempts, and the phrase, "and for
other purposes" could appropriately be added to the Title.
A public hearing102 on H.R. 2118 was conducted on February 21, 1951

by Subcommittee No. 4 of the House Committee of the Judiciary at

which the then Chief of the Civil Rights Section appeared as the only
witness.103 The witness advised that he appeared before the Sub
committee for the Department of Justice at the request of the Attorney
General to recommend that the Bill be enacted into positive law.104 As
the witness stated:105

In view "of the unnecessarily restrictive wording of the statutes, the Department
[of Justice] has determined that it would be desirable to amend them to prohibit
attempts to commit the offenses they now define, as well as the accomplished
deeds proscribed, and to correct certain other omissions. There is no Federal
attempt statute of general application.

viction under what is now Section 1S81 because the Government had charged in the

indictment that the defendants had unlawfully and knowingly returned the victims to a

condition of peonage, but had failed to prove that the victims ''were ever theretofore in a

condition of peonage." The evidence in the case disclosed that the defendants had caused
the arrest of the victims in Florida on warrants issued by a magistrate in Georgia and
that the criminal proceedings were in fact only an excuse for securing the custody
of the victims and forcibly returning them to Georgia to work out a debt. The victims had

voluntarily been in the defendants' employment and had left without paying their debts.
Since presumably the victims had never actually been compelled to work out a debt, no

prosecution for a "holding" the victims to a condition of peonage could have been
maintained. However, the Government possibly could have prosecuted the defendants
for having arrested the victims "to a condition of peonage." Under the present statute
the offense would have been the arrest with the intent of placing the victim in a condition
of peonage.

101 H.R. 2118 was introduced in the 82d Congress, 1st Session, on January 29, 1951,
by Congressman Celler, Chairman of the Committee on the Judiciary.

102 xhe transcript of the hearing has not been printed, but the Committee of the

judiciary of course has available at its offices a typewritten copy for examination by the

public. Citations herein to "Hearing" refer to this typewritten transcript.
103 Hearing, p. 3.
10* Ibid.
105 Id. at 7.
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The Bill would amend Section 1581 (a) to prohibit an attempt to hold,
return or arrest a person for the purpose or with the intent specified in

the statute. Thus, one who would make an effort and uses force, fraud,
intimidation, threats or other means to compel a person to work out a

debt would be liable for an attempt to hold the victim in a condition of

peonage even if the attempt were totally unsuccessful.106 Further, an

attempted arrest made with the intent of placing a victim in or returning
him to a condition of peonage, or an attempt to return a victim to such
a condition, even if frustrated, would be punishable.107 Under existing
law, if the would-be victim effects his escape from the master before the
arrest or return is accomplished, regardless of the injury to the victim,
the master could not be prosecuted.108
Section 1583 would be amended by the bill in several respects, not

only to proscribe attempts, but to modernize the statute and to bring it
into conformity with Section 1581. Accordingly, attempts to kidnap or

carry away a person with the intent that he be held as a slave or sold into

involuntary servitude would be forbidden. In addition the bill would

prohibit an arrest or attempted arrest for such purpose as in the case

of Section 1581.109 Further, the bill would proscribe a kidnapping, arrest,
or carrying away, or an attempt to do any of them, with the intent that
the victim be sold into, held in, or returned to a condition of involuntary
servitude, as well as slavery. The distinction between slavery and in

voluntary servitude, if one does exist, therefore would become meaning
less, with the consequent avoidance of possible lengthy litigation.110
Section 1584 would be amended to prohibit an attempt to commit any

of the offenses now defined, so that one who attempts to hold another
in involuntary servitude, or to sell another into such condition, may be

punished.111
The following cases, among others, were offered by the witness to

illustrate the principles in question and show the need for the amendments
embodied in the bill:
Mrs. R. moved to X's farm in January 1943 to live with her husband

who was employed there. Shortly thereafter she decided to leave, but
X demanded that she pay $33, which her husband owed X, or remain on

106 Id. at 8.
107 Id. at 8-9.
108 Id. at 9.
109 Id. at 19.
no Ibid.
"1 Id. at 20.
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the farm against her will. She and her attorney were told by X, on his

premises, that she could not leave the farm and the attorney was told
"to get away from there and not to try to persuade his [X's] hands to

leave." She escaped from X in March, 1943. This information was

obtained from the attorney and Mrs. R. although it was concluded that
X had threatened Mrs. R., "and perhaps attempted to hold her in

peonage," Mrs. R. had escaped, no further effort had been made to have
her returned, and there was no evidence that Mrs. R. actually worked
or was forced to work for X. Accordingly, no peonage or involuntary
servitude prosecution was possible. It is validly inferable, however,
that X compelled Mrs. R. to remain on the farm against her will so

that he could induce her to work, but proof thereof would have served

no purpose. If the statutes are ever amended as proposed, a similar
case could be further investigated and probably prosecuted.112
The witness then stated113 that a complaint was received by the Civil

Rights Section on February 6, 1951, concerning an attempt to force a

recently released Negro prisoner to work for the subject, a saw mill

operator. The following excerpt is from the complainant's description of
the incident:

In the R. Case, this Negro was released about two weeks ago in the wholesale
freeing of prisoners during the last days of the late state administration. His

case was handled by a local attorney, but W., I understand, claims that he

paid out money for the Negro. The Negro was advised not to work for W., so

he went to work for another sawmill operator. Last Saturday night as R. was

walking home with his wife and another Negro, W. is alleged to have driven
up behind them, and to have ordered R. into his truck. W. then drove off with
the Negro, cursing and abusing him for not having gone to work for him. As

they neared the business section of �, the frightened Negro opened the truck
door, and jumped out, falling as he hit the ground. W. stopped the truck, and
fired one shot at the Negro as he was on the ground, and two or three other shots
as the Negro ran. One shot took effect, wounding the Negro in the left arm.

The witness continued that if the allegations were true in that case, it
would involve a patent attempt to place the victim in a condition of

peonage. The complainant used the term "attempted peonage" as a

characterization of the incident. Because of the apparent fiagrancy of the
offense, the Government might, despite the "archaic" wording of the
statute and the difficulties inherent in its use seek to employ Section 1583.

"We should try it because of the situation but we are mindful of how far
we can get."
H2 Id. at 21-22.
113 Id. at 23-24.
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M wanted to leave his employment with T, but was threatened that
he would be arrested if he left. Several months later, M did leave as

planned and was shortly thereafter arrested on a warrant for stealing
obtained by the employer. Had T attempted to hold M in involuntary
servitude, he could have been prosecuted therefor, if Section 1584 had
included an attempt provision. Prosecution for the actual holding might
have been sustainable, but it appears from the available information
that M left the employment when he decided to do so nothwithstanding
the threats.114
When the amendments which became H.R. 2118 were drafted, par

ticular attention was given to the attempt problem and to harmonizing
the first paragraph of Section 1583 with Section 1581, as previously
indicated. The witness further suggested to the Subcommittee that the
bill be modified by changing the second paragraph of Section 1583 to

prohibit any person from enticing, persuading, or inducing, or attempting
to entice, persuade, or induce, any other person to go on board any
vessel "or other means of transportation," or to any other place "with
the intent that he may be made a slave or held in involuntary servi
tude."115 This suggested change would conform the second paragraph of
Section 1583 to the proposal embodied in H.R. 29,116 the "ominibus civil
rights bill." This civil rights bill, which was originally introduced in the
81st Congress by then Senator J. Howard McGrath as S. 1725, is
concerned primarily with the creation of a Commission on Civil Rights
in the Executive Branch of the Government, a Civil Rights Division in
the Department of Justice, a Joint Congressional Committee on Civil
Rights, and with amending the civil rights laws to extend their coverage
and the protection they afford.117
It is interesting that although attempts as such are not proscribed

by Sections 1581 (a), 1583 or 1584 so as to punish one who attempts
to place another in a condition of peonage, slavery or involuntary
servitude, Section 1581(b) punishes "Whoever obstructs, or attempts
to obstruct" the enforcement of Section 1581(a). The draftsmen of the
Anti-Peonage Act of March 2, 1867 had in mind the then existing system
peonage and were strongly desirous of destroying the system and its
incidents and to punish whoever would attempt to interfere with the

114 Id. at 24-25, 28.
115 Id. at 29-30.
116 H.R. 29, 82d Cong., 1st Sess. (1951). See also Hearing, pp. 28-30.
117 Supra, n. 24 and n. 69.
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efforts of the Government.118 When it was a real problem, the Congress
acted accordingly. That no attempt provision was added to the other

statutes, is not indicative of any intention not to prohibit such attempts,
or that a future Congress should not enact legislation effecting such
result. The 39th Congress may have assumed that the conspiracy
statutes119 would adequately take care of attempts, and this may very
well be true in many cases,120 but the conspiracy statutes obviously do
not apply to the act of a single individual.
Section 56121 also prohibits attempts in a limited area. The statute

declares invalid all laws which have established or maintained "the

voluntary or involuntary service or labor of any persons as peons,"
including those laws "by virtue of which any attempt shall hereafter
be made to establish, maintain" such service or labor of any persons as

peons. In other words, under existing law, an attempt to hold another
in peonage is not per se illegal, but a statute which is used in an attempt
to hold a person in such condition is void.122
It would be quite futile to seek to harmonize these various enactments

to show that Congress had certain intentions with respect to that which
was omitted. There is nothing to support a view that the absence of

provisions forbidding attempts was deliberately designed, no more than
it could be said that involuntary servitude is not prohibited because
there is no civil statute dealing with the subject even though Section 56
does deal with peonage. Attempts could be forbidden, and should be.
The bill obviously would not effect any fundamental change in existing
118 Supra, n. 47 and n. 70.
119 Now 18 U. S. C. �� 241, 371 (Supp. IV, 1951) ; supra, n. 10 through n. 14, and text

cited.
120 Note, however, the vigorous criticism of the "growing habit to indict for conspiracy

in lieu of prosecuting for the substantive offense itself" by Justice Jackson, in Krulewitch v.

United States, 336 U.S. 440, 445 (1949).
121 8 U.S.C. � 56 (1946).
122 See Bailey v. Alabama, 219 U.S. 219, 243-244 (1911), wherein it was held that

this statute, ". . . nullifying all state laws by which it should be attempted to enforce the
'service or labor of any persons as peons, in liquidation of any debt or obligation, or

otherwise,' necessarily embraces all legislation which seeks to compel the service or labor

by making it a crime to refuse or fail to perform it. Such laws would furnish the readiest
means of compulsion. The Thirteenth Amendment prohibits involuntary servitude except
as punishment for crime. But the exception, allowing full latitude for the enforcement of

penal laws, does not destroy the prohibition. It does not permit slavery or involuntary
servitude to be established or maintained through the operation of the criminal law by
making it a crime to refuse to submit to the one or to render the service which would
constitute the other."
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law and would not extend the jurisdiction of the Department of Justice
to any new situation or type of case, and the witness so testified.123
In fact, it would merely make it possible for the Government to prosecute
those "who have made a real effort to perform an act which would
violate existing law, whether or not the effort was successful."124
The House Subcommittee later voted against the bill and the full

Committee tabled it. It is not known whether further action in connection
therewith will be taken by the House of Representatives. Several
months later, however, a bill practically identical with H.R. 2118 was

introduced by Senator Humphrey in the Senate.125 This bill, which has
been referred to the Committee on Labor and Public Welfare, has not

yet been acted upon.
Conclusion

The essential purpose of all criminal statutes is to abolish crime. The

anti-peonage, slavery and involuntary servitude statutes would end
crimes which involve the practice of compulsory labor for private gain
or advantage. The mere fact of the existence of the laws undoubtedly
discourages the practice, but it does not abolish it. Only vigorous en

forcement of the law, preferably of modernized and more comprehensive
statutes, and universal enlightenments will destroy the hateful institu

tions; "freedom demands unceasing vigilance."126
There is no reliable method which could be used to evaluate the effect

of an investigation or prosecution by the Government in an area where

persons regularly are compelled to work against their will, but there is
little doubt that when the Government evinces an interest in a course

of conduct or situation, the persons involved will reflect upon their
deportment. Those who did not know that what they were doing is
legally wrong might very well voluntarily correct their errors. The
wilful, deliberate wrongdoer might cease his operations through fear
of punishment. But it would seem that successful prosecutions and
severe sentences, together with effective education, will completely
eradicate the continuing peonage, slavery, involuntary servitude evils.
That criminal action alone probably will not put an end to bondage is
indicated from the fact that the statutes have been enforced for many
years with only a gradual decline in the number of cases over the period.

123 See n. 102, supra, at 28.
12^ Ibid.
125 S. 1739, 82d Cong., 1st Sess. (1951).
126 Morris, The Course of Peonage in a Slave State, 65 Pol. Sci. Q. 238 (1950).
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The depressing effect of slave labor upon our society and economic

system are properly the subjects of analyses by others than lawyers,
but one could practically take judicial notice, as did one court,157 that
the detriment suffered by the public as well as by the individual victim
who is forced to work for another against his will is serious and substan
tial. If these words of Abraham Lincoln were but heeded, we should
sooner have the great pleasure of writing "finis" to the tragic story of

slavery and involuntary servitude in the United States:128

"Familiarize yourselves with the chains of bondage and prepare your limbs to

wear them. Accustomed to trample on the rights of others, you have lost the

genius of your own independence and become the fit subjects of the first cunning
tyrant who rises among you."

127 "In view of the political complexion of this question, to which somewhat veiled

reference has been made, the court deems it appropriate to refer to the degrading and

un-American effect of involuntary servitude upon every concern of a self-respecting people.
Already protests are heard from organized labor, and from manufacturers as well, against
the baleful competition of convict-made goods. How much worse will be that competition,
with the labor or products of the peon? The first are manufactured under the control
of law; the other, under the will of a taskmaster, merciless, perhaps, as the Egyptian who

drove the energies of the ancient people of God. How can the plain farmer, or manufacturer
of turpentine or lumber, who labors for himself, with the assistance of his sons or hired

help, hope for fair play in the market, when a huge sawmill in the vicinity, or an unscru

pulous planter, with a stockade full of unpaid hands, can underbid his prices? Why should

one man, through lawless methods, be permitted to grow rich, while his neighbors, who

piously respect the law and rights of their fellow man, however humble, shall forever
toil on, perhaps in poverty and want? The demoralization of the spectacle to the plastic
mind of youth, the incalculable harm flowing from the triumphant defiance of law, the

reproach to the fair fame of our beloved state, all are involved in this supreme question.
And, besides, what hope can the respectable negro have�what incentive to better effort
or better life�if he, his wife, his daughters, or his sons, may in a moment be snatched
from his humble home and sold into peonage? Let us for a moment put ourselves in
his place, and imagine our furious indignation or hopeless despair if our loved ones or

ourselves could be subjected to such a condition of involuntary servitude. Nor, if conditions
like these described in. the indictment shall continue, will the negro remain the sole
victim of peonage. Crime is ever progressive. Very many poor and ignorant white people
are scarcely less hapless than negroes, and cases are already reported where white men

have been made in this way the victims of powerful and unscrupulous neighbors." United
States v. McClellan, 127 Fed. 971, 978-979 (S.D. Ga. 1904).
128 Quoted from Mendelson, The Dred Scott Case�Revisited, 7 La. L. Rev. 398, 403

(1947).



THE USE OF THE INJUNCTION IN INTERNATIONAL
DISPUTES

Lester B. Orfield*

TETANY Anglo-American lawyers labor under the impression that

injunctive relief is something peculiar to Anglo-American law.1
When the Covenant of the League of Nations was being considered, the
Phillimore report of March 20, 1918 concluded: "It may be added that

such knowledge as any of the members of the committee have of such

foreign jurisprudence as is founded on the Code de Napoleon, leads
them to doubt whether the procedure which most nearly approaches to

the Anglo-American injunction has received the same development or
occupies the same position of importance which it has with us."2 A

comparative study of procedure will reveal, however, that a large number
of nations provide for the use of permanent3 and preliminary4 injunc-

* Professor of Law Temple University. The substance of this paper was delivered to

the Equity Round Table of the Association of American Law Schools at Denver, Colorado
on December 28, 1951. Professor Orfield was also Chairman of the Equity Round Table
Council.

1 On Anglo-American law see Bispham, Principles of Equity (1922) pp. 633-739; Chafee,
Injunction, 8 Encyc. Soc. Sci. 53 (1932); A.L.I. Restatement, Torts c. 48 (1939).

2 Dumbauld, Interim Measures of Protection in International Controversies (1932) pp.
198-199. Likewise Magyary considered Article 41 of the Statute providing for indication of
interim measures somewhat of an innovation. Magyary, Die Internationale Schiedsge-
richtsbarkeit seit Dem Weltkrieg (1927) p. 163.

3 One of the broadest statements that the civil law has wide jurisdiction to grant
specific relief is by Roscoe Pound. "With us, substituted redress is the normal type;
specific redress is exceptional and reserved for cases for which the former is not adequate.
To the civilian, specific redress is the normal type; substituted redress is to be used only
in cases in which specific redress is not practicable or would operate inequitably." Pound,
The Theory of Judicial Decision, 36 Harv. L. Rev. 641, 647 (1923).

Other writers have concluded that its use is very limited. Pekelis, Legal Techniques and
Political Ideologies, 41 Mich. L. Rev. 665 (1943) ; Krassa, Interaction of Common Law and
Latin Law: Enforcement of Specific Performance in Louisiana and Quebec, 21 Cam. B. Rev.
337 (1943). Professor Chafee points out that there is no civilian remedy exactly like
injunction. Several remedies take its place. Administrative orders and police action are

more often employed as to unlawful acts. Where possible, judgments are enforced by
execution in natura; through the assistance of officers resembling our sheriffs, the plaintiff
secures the very thing to which he is entitled. Professor Chafee concludes that if similar
procedure existed in our law there would be no need for injunction. Chafee, Injunction, 8
Encyc. Soc. Sci. 53, 57 (1932).
Spanish and Latin-American law does not provide for as wide a use of injunction as

our law. Eder, A Comparative Survey of Anglo-American Law (1950) pp. 79-82, 151-154.
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tions. It seems fair to conclude that injunctive relief comes under the

heading of the "general principles of law recognized by civilized nations"
mentioned in Article 38 of the Statute of the International Court of

Justice.
Permanent Injunction

A number of decisions by the United States Supreme Court in liti

gation between states indicates that injunctive relief is possible in interna
tional disputes.5 Six Great Lake states were granted injunction in 1929

against the lowering of the level of the Lakes by the diversion of the
waters of Lake Michigan to dilute and carry away the sewage of

Chicago.6 In 1931 New Jersey obtained an injunction against the fouling
of her beaches by New York City garbage and refuse dumped at sea.7
In a decision rendered in 1941, in a case between the United States

and Canada, the Trail Smelter Arbitral Tribunal required Canada to

see that its nationals should refrain in the future from causing any damage
in the State of Washington through fumes.8 A regime or measure of

Nor does French Law. Brodeur, The Injunction in French Jurisprudence, 14 Tul. L. Rev.
211 (1940). Nor does German law. Neitzel, Specific Performance, Injunctions, and Damages
in German Law, 22 Harv. L. Rev. 161, 174-176, 179-181 (1909). See in general Schlesinger,
Comparative Law Cases and Materials (19S0) p. 262 ; Huston, The Enforcement of Decrees
in Equity (1915).
Professor Stefan A. Riesenfeld agrees that German, French and Italian law have

counterparts to our permanent prohibitory injunction. He points out that there is
considerable German literature on the point, which is quoted in the various commentaries
to Section 259 of the German Code of Civil Procedure. Letter to the writer of October

15, 1951.
4 Dumbauld, Interim Measures of Protection in International Controversies (1932) pp. 3,

33-81. Professor Chafee has concluded that while interlocutory relief is more common in

English and American law, nevertheless it can be achieved through attachment and other
forms of summary procedure when prompt action is required. Chafee, Injunction, 4 Encyc.
Soc. Sci. 53, 57. See also Neitzel, Specific Performance, Injunctions, and Damages in the

German Law, 22 Harv. L. Rev. 161, 174-175, 181 (1909).
5 This has, however, been referred to as international law "by analogy" rather than

genuine international law. Kunz, International Law by Analogy, 45 Am. J. Int. Law 329,
331 (1951).

6 Wisconsin et al. v. Illinois, 278 U.S. 367 (1929) ; hearing on exceptions by both sides,
281 U.S. 179 (1930); Note, 2 Geo. Wash. L. Rev. 202 (1933).

7 New Jersey v. New York City, 283 U. S. 473 (1931), noted 10 N. C. L. Rev. 82 (1931).
For other cases of injunction suits by states begun in the Supreme Court and other cases of
interstate nuisances see Chafee, Cases on Equitable Relief Against Torts (1933) p. 449, n. 1.

8 35 Am. J. Int. Law 684 (1941). For an earlier decision of the Tribunal see 33 Am.

J. Int. Law 182 (1939). Under Article W of the Convention it was provided: "The

Tribunal shall apply the law and practice followed in dealing with cognate questions in the
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control was to be applied and to remain in full force until modified
after December 31, 1942, by the opinion of scientists appointed and

functioning as set forth in the decision. This relief was granted though
there were no decisions of an international tribunal as to air pollution
or even water pollution. Decisions of the United States Supreme Court
as to disputes between states were accepted as laying down the law.9
The tribunal stated that it was the "duty of the Government of the
Dominion of Canada to see to it" that the conduct of the Trail Smelter
"should be in conformity with the obligation of the Dominion under
international law"; and that the "Trail Smelter shall be required to

refrain from causing any damage through fumes in the State of Wash

ington."10
The International Court is in a position to award reparations to some

extent as a local court may award damages.11 The Court has stated in
the Chorzow Factory Case that it is "a principle of international law
that the breach of an engagement involves an obligation to make

reparation in an adequate form."12 Where the Court is competent to
determine that a breach of an obligation has taken place, it would
also seem to be competent, unless the parties have expressly excluded
it, to declare a duty of the defaulting state to make reparation. Further
more, if the Court is competent to pass on the duty to make reparation,
it would also seem to be competent, unless the parties have expressly
excluded it, to determine the method and amount of the reparation due.
As the Court has stated: "jurisdiction as to the reparation due for the
violation of an international convention involves jurisdiction as to the
form and methods of reparation."13 Reparation was provided for in
the Chorzow Factory Case, in which interim measures were requested
but denied, and also in the Wimbledon Case.1*

United States of America." The Tribunal found that American law as to air pollution was

"in conformity with the general rules of international law." 35 Am. J. Int. Law 684, 713
(1941).
For an earlier case see Note, Abatement of an International Nuisance, 4 Am. J. Int. Law

170-171 (1910), involving a race track in Mexico near the boundary. The dispute was not

litigated. Following negotiations between the United States and Mexico, Mexico abated the
nuisance.

9 35 Am. J. Int. Law 684, 714-716 (1941).
�> Id. at 717.
11 Hudson, The Permanent Court of International Justice (1934) pp. 424-426 (1934) ;

Hudson, The Permanent Court of International Justice 1920-1942 (1943) pp. 461-464.
12 P. C. I. J. Series A, No. 9, p. 21 (1927) . See also P. C. I. J. Series A, No. 17, p. 29 (1928) .

13 P. C.I.J. Series A, No. 17, p. 61 (1928).
14 P. C.I. J. Series A, No. 1, p. 31, 33 (1923).
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In a concurring opinion in the Diversion of Waters from the Meuse

Case, Judge Manley O. Hudson made the first important contribution
from the Permanent Court of International Justice as to the extent

that that court may apply equity as a part of international law.15 The
facts of this case are as follows: In 1863 the Netherlands and Belgium
made a treaty to establish a permanent plan for regulating the use of
water from the Meuse River for their canals. In 1936 the Netherlands

complained that Belgium was violating the treaty through the manner

in which the water from the Meuse was used to feed a branch of the
Neerhaeren Lock. The Permanent Court was asked to order Belgium
to cease the construction of the described works, to restore them to a

condition conforming with the treaty, to discontinue any supplying of
water held to violate the treaty, and to refrain from creating new facilities
about canals for wrongful use of the river. Belgium filed a counterclaim

alleging similar misconduct by the Netherlands. The Court denied
relief to both parties. Judge Hudson stated:16

What are widely known as principles of equity have long been considered to
constitute a part of international law, and as such they have often been applied
by international tribunals. ... A sharp division between law and equity, such as

prevails in the administration of justice in some States, should find no place in
international jurisprudence; even in some national legal systems, there has
been a strong tendency toward the fusion of law and equity.
The Court has not been expressly authorized by its Statute to apply equity

as distinguished from law. . . . Article 38 of the Statute expressly directs the
application of "general principles of law recognized by civilized nations", and
in more than one nation principles of equity have an established place in the

legal system. The Court's recognition of equity as a part of international law
is in no way restricted by the special power conferred upon it "to decide a case

ex aequo et bono, if the parties agree thereto". ... It must be concluded, there
fore, that under Article 38 of the Statute, if not independently of that Article,
the Court has some freedom to consider principles of equity as part of the
international law which it must apply.

The Permanent Court in the same case applied a particular principle

!5 P. C. I. J. Series A/B, No. 70, p. 76 (1937) ; 4 Hudson, World Court Reports 231 (1943).
The pertinent parts of Judge Hudson's opinion are quoted by Jenks, Equity as a Part of
the Law Applied by the Permanent Court of International Justice, S3 L. Q. Rev. 519 (1937).
For a summary of the case see Hudson, The Sixteenth Year of the Permanent Court of
International Justice, 32 Am. J. Int. Law 1-6 (1938). See also Chafee, Some Problems of
Equity (1950) pp. 87-94.
!6 4 Hudson, World Court Reports 231-232 (1943).
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of equity. A majority of the Court,17 and Judge Anzilotti in a dissenting
opinion,18 concurred in Judge Hudson's statement:19

It would seem to be an important principle of equity that where two parties
have assumed an identical or a reciprocal obligation, one party which is engaged
in a continuing non-performance of that obligation should not be permitted to

take advantage of a similar non-performance of that obligation by the other party.

Judge Hudson then referred to a maxim of equity which would seem to

apply in injunction proceedings. Referring to the maxims of equity in

Anglo-American law he pointed out that one of these maxims is that he
"who seeks equity must do equity."20 In line with such a maxim an

equity court refuses relief to a plaintiff whose conduct in regard to the

subject-matter of the litigation has been improper.
The above case was one of obligatory jurisdiction.21 The parties, the

Netherlands as plaintiff and Belgium as defendant, were not before the
Court under a special agreement in which they mutually agreed to seek
the Court's interpretation of the treaty governing the case. Judge Hudson
stated that in such a case: "If it is important that this jurisdiction
should not be attenuated by the action of the Court itself, it is no less

important that it be exercised within the limitations which equity
imposes."22
As has been seen, the Netherlands asked in this case that Belgian

action with respect to operation of the Neerhaeren Lock be declared

contrary to the Treaty of 1863, and that Belgium be ordered to dis
continue that action. Belgium pointed out that, in its operation of the

17 P. C.I. J. Series A/B, No. 70, p. 25 (1937).
J8 Id. at 50.
!9 4 Hudson, World Court Reports 232 (1943).
30 The maxim that "he who seeks equity must do equity" seems to have been applied

in Turnbull, Manoa Company, Ltd., and Orinoco Company, Ltd., Sen. Exec. Doc. n. 316,
58th Cong., 2d Sess. 244 (1904).
In a discussion of the Meuse Case, Hudson states that it "was a clear application of a

principle of equity requiring equality between the parties . . ." Hudson, The Permanent
Court of International Justice 1920-1942 (1943) p. 618.

The maxim "Equality is equity" was referred to repeatedly and at great length in the

arguments in the Venezuelan Preference Case, Sen. Exec. Doc. n. 119, 58th Cong., 3rd Sess.
15, 240, 975-976, 1173-1174, 1188, 1203, 1233, 1259 (1905).
Professor Chafee suggests that the "clean hands" maxim could have been applied in the

Meuse Case. Chafee, Some Problems of Equity (1950) pp. 93-94, 100.
21 That is to say the Court relied on declarations made under paragraph 2 of Article 36

of the Statute. No question was raised as to jurisdiction.
22 4 Hudson, World Court Reports 233 (1943).
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Bosscheveld Lock, the Netherlands was engaged in taking precisely
similar action, similar in fact and similar in law. Judge Hudson observed :

"Here the Netherlands asks, not for reparation for a past violation of
the Treaty of 1863, but for protection against a continuance of that
violation in the future. The Court is asked to decree a kind of specific
performance of a reciprocal obligation which the demandant itself is not

performing. It must clearly refuse to do so."

Judge Hudson points out that in Anglo-American law equitable prin
ciples are applied when a plaintiff seeks injunctive relief but not neces

sarily when he asks for a declaratory judgment. On the other hand,
in a case before the Permanent Court, even though only a declaratory
judgment is sought equitable principles may be applied. His reasoning
is as follows:23

There can be no doubt as to the competence of the Court to render declaratory
judgments. Series A, No. 7, p. 19; Series A, No. 13, pp. 20, 21. In this respect,
it possesses a power analogous to recently-developed powers of national tribunals.
In some countries the conditions under which declaratory judgments will be

given are carefully formulated. Borchard, Declaratory Judgments (1934), ch. 6.
The Statute does not describe any analogous conditions for the declaratory
judgments of the Court.
In some systems of national jurisprudence where the process of sanction is

highly developed, a line might be drawn between requests for injunctions and

requests for declaratory judgments, the principle of equity being applied to

the former but not to the latter. ... In international jurisprudence, however,
sanctions are of a different nature and they play a different role, with the result
that a declaratory judgment will frequently have the same compulsive force as

a mandatory judgment; States are disposed to respect the one not less than the
other. Hence, as a general rule, it would seem that a principle of equity applicable
to a request for an injunction should be applied also to a request for a declaratory
judgment. Neither request should be granted where the circumstances are

such that the judgment would disturb that equality which is equity. In the
circumstances of this case, on the assumption that the operation of both the
Neerhaeren Lock and the Bosscheveld Lock is contrary to the Treaty of 1863,
the Netherlands would not be entitled to a declaratory judgment for the same

reasons that it is not entitled to a mandatory judgment.

In prior decisions the Permanent Court had also asserted its power
to render declaratory judgments.24 In Judgment No. 725 the Court held
that Article 63 of the Statute of the Court, 26

as well as Article 36

23 Ibid.
24 Borchard, Declaratory Judgments in International Law, 29 Am. J. Int. Law 488 (193S).
25 P. C. I. J. Series A, No. 7, p. 19 (1926) .

26 "Whenever the construction of a convention to which States other than those
concerned in the case are parties in question, the registrar shall notify [them] ; . . . the
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providing for obligatory jurisdiction for the determination of a question
of law or fact, contemplated judgments having a "purely declaratory
effect." In Judgment No. 13,27 the Court stated that Judgment No. 7,
as to the legal position of the German-owned factory at Chorzow was

"in the nature of a declaratory judgment, the intention of which is to

insure recognition of a situation at law, once and for all and with binding
force as between the parties; so that the legal position thus established
cannot again be called in question in so far as the legal effects ensuing
therefrom are concerned." It would seem that the adjudication of a

boundary in dispute or title to land involves a declaratory judgment.
It has been pointed out that in certain respects, the great majority of
the advisory opinions of the Permanent Court have a closer resemblance
to the declaratory judgments of national law than to the advisory
opinions of national law.28 With respect to international judgments in

general one writer concludes that "most judgments in suits between states

are declaratory in effect."29 This would seem to be a fair conclusion when
one bears in mind that the majority of the cases before the Court have
turned on jurisdictional points or on the interpretation of treaty texts.30
Perhaps in the future there will be increasing resort to declaratory
judgments to escape from absolescent treaty obligations, to dispel onerous
claims, and to test out the applicability of the doctrine of rebus sic
stantibus before, instead of after, a breach.
Though decisions of international courts may grant damages, injunc

tive or other specific relief, or a declaratory judgment, from one impor
tant point of view all decisions simply declare the rights of the parties
without coercive decrees. There are no sheriffs, marshals, or other
executive officials to execute the judgment. Whether the judgment will
be carried out depends on the inclination of states to carry them out.
Yet most of them have been carried out.

Some may argue that a judgment that one state is under a duty to a

second state to pay money or to deliver property or to refrain from
certain conduct is not in reality declaratory. But this is really a matter
of definition. The effect of declaratory judgment procedure is that a

construction given by the judgment will be equally binding upon it." For the text of
the Statute see 1 Hudson, International Legislation 1919-1921 510 et seq. (1931).

27 P. C.I.J. Series A, No. 13, p. 20 (1927).
28 Borchard, Declaratory Judgments (1941) p. 124. But see 1 Schwarzenberger, Interna

tional Law 445 (1949).
29 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 606.
30 Id. at 587-588.
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state which would normally be a party defendant can commence an

action against the state which would normally be the party plaintiff to
secure a declaratory judgment that it is not liable as charged. Applying
that to the Anglo-Iranian Oil dispute, Iran could come in as a plaintiff
asking a judgment that its contemplated conduct as to the British oil
wells is legally valid.

With respect to the form and contents of the judgment, Professor
Hudson notes: "The judgment consists of several parts, a summary
of the proceedings and the submissions of the parties, a statement of

the facts, the reasons in point of law . . . , and lastly the operative
provisions. . . . The terms of the operative part . . . are always carefully
chosen. It is usually a declaration as to the legal obligations of the

parties, a 'formulation of what the law is in the case in question,' rather
than a command addressed to the parties; yet in several cases a definite
time has been set for a party's compliance with the terms of a judgment.
In most cases, the Court does not direct the parties to act or to refrain
from acting; instead it declares what they are by law bound to do or to

refrain from doing, or pronounces upon submissions which have been

presented. . . . The Court has power to give a declaratory judgment
properly so-called . . . ."31
It will be noted that Professor Hudson does not here make express

reference to injunctions. But nine years earlier, he had stated: "Perhaps
the Court has power to issue an injunction, however. In the Chorzow

Factory Case, the question was raised but an answer to it was not thought
to be necessary."32
Will the International Court grant injunctions against improper activity

by international organs as a national court might against such activity
by a national governmental organ? The answer seems to be clearly no.

As President Jules Basdevant of the Court has stated: "It is imaginable
that a legal means may be opened in the International Court of Justice
for controlling trespasses about to be committed by an international

organ, and some national legislation, particularly that of France, may
supply some valuable models for achieving that result. But while intel

lectually conceivable, it is a development which has not yet taken place

31 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p.p. 587-S88.
32 Hudson, The Permanent Court of International Justice (1934) p. 420, n. 59. His

1943 volume displays much greater reluctance to draw parallels between international and

municipal judgments.
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in the international order, although a reasoned and sustained effort by
lawyers may achieve that end."33
It is not the function of the Court to carry out its own judgments.

It cannot punish a defaulting state in any way.34 Nevertheless, Professor
Hudson concludes that a "party before the Court clearly has a legal
obligation to execute a judgment."35 Article 94 of the United Nations
Charter provides that members of the United Nations, parties to a case,
undertake to comply with the decision of the Court, and that if one

party fails to so comply, the other party may bring the matter before
the Security Council, which may, if it deems necessary, make recom

mendations or decide upon measures to be taken to give effect to the

judgment.36 Up to the case between Great Britain and Iran this provision
and the corresponding provision in the League of Nations Covenant had
never been invoked. A number of treaties undertake to provide for exe
cution of judgments of the Court. Except for the Iranian case no case

has arisen in which a State has refused to carry out the relatively few

judgments of the Court calling for the performance of a specific act by
one of the parties.37 The question of enforcement of an advisory opinion
cannot arise as such an opinion imposes no obligation.
Perhaps the ultimate sanction of the Court is public opinion. Profes

sor Hudson has stated that the judgments of the Court must find their

principal sanction in the public opinion which rallies to their support.38

33 Basdevant, Peace Through International Adjudication?, 21 Pa. Bar. Assn. Q. 136,
142 (1950).
34 But Article 61, paragraph 3, of the Statute provides: "The Court may require previous

compliance with the terms of the judgment before it admits proceedings in revision."
35 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 595.
36 "Like an arbitral tribunal, the Court renders judgments legally binding on the parties;

to which the Charter has added for the judgments of the Court, and for them alone,
an additional guarantee of execution: the Security Council may make recommendations
or decide upon measures to be taken to give effect to those judgments." Basdevant, supra,
n. 33, at 139.
The "execution of a judgment lies entirely outside the judicial function, and is expressly

entrusted by the Charter to the recommendation or decision of the Security Council."

Hudson, The Common Interpretation of the Mandates of International Law, Proceedings
of the American Society of International Law 44, 52 (1951).
37 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 596.
Speaking on April 26, 1951 Professor Hudson points out that at a time eighteen months

after the judgment in the Corfu Channel Case, Albania had not paid the judgment of
$2,500,000 against it. Hudson, The Common Interpretation of the Mandates of International
Law, Proceedings of the American Society of International Law 44, 52 (1951).

38 Hudson, The Permanent Court of International Justice (1934) p. 436.
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In the words of President Basdevant: "the obligation to carry out the

judgments of the Court, like every international obligation, depends on

the good will of the States and on the consciousness they have of their

duty in that regard."39
Interim Measures of Protection: Temporary Injunction

Up to this point the use of permanent injunctions in international law
has been considered. It has been seen that the precedents are sparse.
During the past half century the use of temporary injunctions, referred
to as interim measures of protection, has developed substantially. The
balance of this article will be devoted to the latter topic.
Article 18 of the Convention of 1907 establishing the Central American

Court of Justice gave the court power to issue interim orders in any
pending case "to the end that the difficulty shall not be aggravated and
that things shall be conserved in statu quo pending a final decision."40
The Court exercised the power on several occasions. The 1920 Com
mittee of Jurists which drafted the provision which became Article 41
of the Statute of the Court stated that the concept of interim protection
was taken from the so-called "Bryan Treaties" between the United
States and other nations.41 The committee rejected a suggestion that

provisional measures should be supported by effective penalties, as it
took the view that there was no question of a definite order, even of a

temporary nature, which must be carried out at once.42 The committee
would give the court the power to "suggest" measures. But the sub
committee of the Third Committee of the First Assembly substituted the
word "indicate" for "suggest," as it was thought to be a stronger word
and a stronger word was desired. In its report the Third Committee
stated that the article covered omissions which infringe a right as well
as positive acts.

The authorities have been divided as to the compulsory character of
an indication. Professor Hudson states: "An indication by the Court
under Article 41 is equivalent to a declaration of obligation contained
in a judgment, and it ought to be regarded as .carrying the same force

39 Basdevant, Peace Through International Adjudication?, 21 Pa. Bar. Assn. Q. 136,
142 (19S0).

40 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. SO.
41 Id. at 198. See Permanent Court of International Justice Advisory Committee of

Jurists�Proceedings (1920) p. 735; Dumbauld, Interim Measures of Protection in Interna

tional Controversies (1932) p. 144.
42 Proceedings, supra n. 41, at 588, 608, 735.
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and effect."43 The leading American writer on interim measures concludes
on the other hand that "there is no question of a binding order" and
that the order "does not possess obligatory force."44
A distinguished continental writer has pointed out that "the parties

have no legal obligation to carry out what the Statute calls 'the measures

suggested.' "45 Under Article 59, on the other hand, a "decision" of the
Court is "binding" between the parties in the particular case. It has
been suggested that the same binding force be given to provisional meas
ures if the Court should find that such measures ought to be taken to

preserve the respective rights of either party and that it could be safely
left to the Court to use such power with discretion.46 However, the statute
of the present International Court of Justice has not made such a pro
posed change. Article 57 of the 1922 Rules of Court provided for the
placing on record of a party's refusal to conform to the suggestions of
the Court. This provision was deleted in 1931.47 At the same time the
Court rejected a proposal that the members of the Council of the League
should be informed of such a refusal. Article 41 of the Statute provides
that "notice of the measures suggested shall forthwith be given to the
parties and the Council."48 It should be noted that Article 41 does not

require that the Court give notice that the order has not been complied
with. It is thus the function of the Court to make the order and notify
the Security Council. But it is the responsibility of the Security Council
to set in motion the machinery to enforce the order.
It may be asserted that express provision for binding effect of pro

visional orders is unnecessary. That is to say, a state will comply be
cause failure to comply might affect the attitude of the Court towards

43 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 426.
44 Dumbauld, Interim Measures of Protection in International Controversies (1932) pp.

168-169.
45 Hostie, The Statute of the Permanent Court of International Justice, 38 Am. J. Int.

Law 407, 427 (1945). See also Guggenheim, Les measures Conservatoires Dans La Procedure
Arbitrate et Judicaire, 40 Recueil des Cours 649, 678, 685 (1932) ; 1 Schwarzenberger,
International Law (1949) p. 434.

46 Hostie, The Statute of the Permanent Court of International Justice, 38 Am. J. Int.
Law 407, 427 (1945).

47 Hudson, The Permanent Court of International Justice 1920-1942 (1943) pp. 290
427, 725.

48 Revised Statute of the Permanent Court of International Justice, Article 41, supra
n. 47, at 678. The provision "seems to be for the purpose of enabling the Council, if it
should become necessary, to appreciate the situation created by any refusal." Id. at 427.
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the proceedings as a whole.49 But if the Court's statement is a mere sug
gestion then noncompliance should not affect the attitude of the Court.
It may also be contended that the Court may act more promptly if its
statement does not constitute a binding decision. But vesting power in
the Court to make a binding decision when that is necessary and desirable
would not preclude the possibility of mere suggestions in other cases.

Up to 1943 indication of interim measures had been requested in six

cases, but granted only in two.50 In 1927 the President of the Court by
an order granted an indication in the Belgian-Chinese Case.51 Upon the

request of Belgium, which had sought it, the indication was revoked a

month and a week later. The order granting the indication had stated
that if there was an infraction of claimed rights, "such infraction could
not be made good simply by the payment of an indemnity or by compen
sation or restitution in some other material form."
The procedure in this dispute as well as its subject matter were as

follows: Belgium made an application oa November 25, 1926, asking
for judgment that China was not entitled unilaterally to denounce the

Belgian-Chinese Treaty of November 2, 1865. The application referred
to the declarations made by Belgium and China under paragraph 2 of
Article 36 of the Statute.52 The application also contained a request for
an indication of interim measures. The case was finally terminated at

the request of Belgium following the signature of the Belgian-Chinese
Treaty of November 22, 1928.
The first case in which the Permanent Court, as distinguished from

its President, granted an indication of interim measures of protection,
was decided in 1939, and is known as the Electricity Company Case.63

49 "Possibly the Court could in its judgment take account of a party's refusal to comply
with the indication, however." Hudson, The Permanent Court of International Justice

(1934) p. 41S.
50 Anglo-Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports p. 97 (1951);

Hudson, The Permanent Court of International Justice 1920-1942 (1943) pp. 428-430;
Dumbauld, Relief Pendente Lite in the Permanent Court of International Justice, 39 Am.

J. Int. Law 391-401 (1945) ; Dumbauld, Interim Measures of Protection in International
Controversies (1932) pp. 147-153.

51 P. C.I. J. Series A, No. 8, pp. 6, 7 (1927). See de la Grotte, 56 Revue de Droit
International et de Legislation Comparee 273-275 (1929).

52 The proceedings did not advance to a point where the Court was called upon to

consider the basis of jurisdiction invoked.
53 P. C.I. J. Series A/B, No. 79 (1939); 4 Hudson, World Court Reports 459 (1943).

See Hudson, The Eighteenth Year of the Permanent Court of International Justice, 34 Am.

J. Int. Law 1, 5-10 (1940).
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It involved a dispute between Belgium and Bulgaria. As in previous
cases, the Court embodied its decision in the form of an order rather
than a judgment. The order required Bulgaria to "ensure that no step
of any kind is taken capable of prejudicing the rights claimed by the

Belgian Government or of aggravating or extending the dispute sub
mitted to the Court"54 by the Belgian application of 1938. The facts of
the dispute were as follows : A rate controversy arose between a Belgian
electric company and a Bulgarian municipality which it served. Belgium
requested that compulsory execution against the electric company by
virtue of proceedings in the Bulgarian courts be postponed until after
the Court had rendered its judgment in the case pending before it. A

petitory action against the company had been commenced in the Bul

garian court. Such action had been declared to be a condition precedent
to the exercise of any coercion or execution against the company. The

Belgian request for interim relief prayed that the petitory suit against
the company in the Bulgarian courts be suspended until after the Court
had rendered its decision on the merits of the case pending before it.
An interim order was granted on December 5, 1939. The Bulgarian
government later showed itself disposed to respect the measure indi
cated.55 In 1945 the Belgian government expressed a desire to discontinue
the proceedings and a discontinuance was allowed.56
It should be noted that in both of these cases declarations made under

paragraph 2 of Article 36 of the Statute were relied upon as founding
the jurisdiction of the Court.57 The Southeastern Greenland Case, in
which the Court denied interim measures, involved the same kind of
compulsory jurisdiction.58 In the other cases where interim measures

were sought [and denied] jurisdiction was based on treaties conferring
jurisdiction on the Court.59
On May 26, 1951, the British Government filed in the Registry of the

International Court an Application instituting proceedings against Iran

64 P. C.I.J. Series A/B, No. 79, p. 199 (1939).
55 Hudson, The Nineteenth Year of the Permanent Court of International Justice, 35

Am. J. Int. Law 1, 2 (1941).
56 Hudson, The Twenty-Fourth Year of the World Court, 40 Am. J. Int. Law 1, 2 (1946).
57 Hudson, The Permanent Court of International Justice 1920-1942 (1943) pp. 477 , 480.

The same basis was alleged in the Iran case.

S8 Id. at 478. No question was raised as to the Court's jurisdiction. The proceedings did
not advance to a point where the Court was called upon to consider the basis of jurisdiction
involved.

59 Hudson, The Permanent Court of International Justice (1934) p. 384. The cases

were: the Chorzow Case, the Pless Case and the Polish Agrarian Reform Case.
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with respect to the application of the Convention of April 29, 1933, be
tween Iran and the Anglo-Iranian Oil Company.60 The Application was

submitted on the basis of Article 36(2) of the Statute containing the

optional clause ratified by both Iran and Great Britain.
Great Britain in its Application asked the Court to declare that the

Iranian government is under a duty to submit the dispute between Iran
and the Oil Company to arbitration under Article 22 of the Convention
of April 29, 1933, between Iran and the Oil Company, and to carry out

any award resulting from such arbitration. The Court was asked alter

natively: (1) to declare that the placing into effect of the Iranian Oil
Nationalization Act of May 1, 1951, to the extent that it effects a uni
lateral annulment or alteration of the terms of the above Convention,
contrary to Articles 21 and 26 thereof, would be an act contrary to

international law for which Iran would be internationally responsible;
(2) to declare that Article 22 of the Convention continues to be legally
binding on Iran and that by denying the Oil Company the exclusive

remedy provided in Article 22, Iran has committed a denial of justice
contrary to international law; (3) to declare that the Convention cannot

lawfully be annulled or altered by Iran, except by agreement with the Oil

Company, or under Article 26 of the Convention; (4) to adjudge that
Iran give full satisfaction and indemnity for all acts committed in relation
to the Oil Company, which are contrary to international law of the Con
vention, and to determine the manner of such satisfaction and indemnity.
The Application alleged61 that Iran is "responsible for a denial of

justice against a British national," and that Iran has "treated a British
national in a manner not in accordance with the principles of inter
national law and has, in consequence, committed an international wrong
against the Government of the United Kigdom." Although such proce
dure seems unnecessary,62 the British government expressly reserved the

right to request the Court to indicate interim measures of protection.
60 International Court of Justice, Application Instituting Proceedings, Anglo-Iranian

Oil Co. Case; International Court of Justice, Communique N. 51/22, published in 4 Int.
L. Q. 440-441 (1951).
For the political and economic background see Bayne, Crises of Confidence in Iran, 29

For. Affairs 578 (1951). There were allusions to interim measures in a British memorandum
of December 14, 1932 addressed to the Council of the League of Nations in the dispute
between Great Britain and Iran. Guggenheim, Les Mesures Conservatoires Arbitrate et

Judiciaire, 40 Recueil des Cours 649, 695 note (1932) ; L. o. N. Official Journal (1932)
pp. 2296, 2298.

61 Application, supra n. 60, at 10.
62 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 554.
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The Application was transmitted on the same day by telegram to Iran.

On May 28th the Iranian Minister of Foreign Affairs acknowledged re

ceipt of the telegram, and stated that his Government was of the opinion
that the Court had no jurisdiction to adjudicate in the case, and that on

receipt of the Application his government would submit a detailed reply.
On June 6th the Court announced that it accepted lodgment of Great
Britain's case.

On June 21, 1951, the Agent for the British government sent a tele

gram to the President of the International Court of Justice suggesting
that the President "as President" consider the possibility of sending a

telegram to the Iranian Minister for Foreign Affairs suggesting to him
the desirability of considering the possibility of suspending any contem

plated measures of constraint directed against the Anglo-Iranian Oil

Company pending the decision of the Court upon the application of May
26th or at least until decision of the Court upon the request for interim
measures to be filed the next day. It was pointed out that the "President
of the Permanent Court of International Justice sent telegram along
these lines to Polish Minister for Foreign Affairs in case concerning
Administration of the Prince of Pless (Series E, No. 9, page 165, note 1)
and thereby assisted solution of dispute satisfactory to both parties."63
On June 23rd the President of the Court sent a telegram to the Prime

Minister and the Minister of Foreign Affairs in which he suggested that
the Iranian government "issue appropriate instructions to avoid all
measures which might render impossible or difficult the execution of any
judgment which the Court might subsequently give and to ensure that
no action is taken which might aggravate the dispute . . . ."M On June 29th
the Iranian government, through its Minister for Foreign Affairs, sent
a reply by telegram.65 It stated that it rejected the request on the grounds
principally of the want of competence on the part of Great Britain to
refer to the Court a dispute which had arisen between the Iranian govern
ment and the Company and of the fact that this dispute pertaining to
the exercise of sovereign rights of Iran was exclusively within the

63 International Court of Justice, Request for the Indication of Interim Measures of
Protection, Anglo-Iranian Oil Co. Case, pp. 36-38. The telegram is referred to in paragraph
11 at pp. 16-18 of the Request.

64 International Court of Justice, Anglo-Iranian Oil Co. Case, Request for the Indication
of Interim Measures of Protection, Order of July 5, 1951, p. 91. Thus something like an

ex parte temporary restraining order was granted.
65 Anglo-Iranian Co. Case, Order of July 5, 1951, I.C.J. Reports 1951, p. 92.
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national jurisdiction of Iran and thus not subject to the methods of
settlement specified in the Charter.
On June 22, 1951, the British government filed a request for the

indication of interim measures against Iran.66 The request of the British

government alleged the following reasons67 for requiring interim relief:

(a) loss of skilled personnel, (b) interference with management, (c) the

consequences of disrupting an integrated enterprise, (d) the danger in
shutting down and resuming oil operations, and (e) the loss of markets
and good-will. The Iranian government was notified on the same day of
the request.68 The date of the hearing of the request was fixed at June
30th, and the Iranian government was notified thereof on June 23rd.
The Iranian government was not represented at the hearing.
On July 5, 1951, the International Court in a ten-to-two decision called

for the reinstatement of the Oil Company to full control of its properties,
with revenues to be frozen in bank accounts pending a final decision on

the oil nationalization dispute.69 Great Britain and Iran were asked to

set up a "board of supervision," consisting of two members from each

country and an impartial member selected by the four or by the President
of the Court.70
The order of the Court was worded as a direction to both parties and

not simply to Iran.71 It asked the parties to (1) "ensure that no action
is taken which might prejudice the rights of the other party in respect
of the carrying out of any decision on the merits which the Court may
subequently render," (2) "ensure that no action of any kind is taken
which might aggravate or extend the dispute," (3) "ensure that no

measure of any kind should be taken designed to hinder the carrying on

of the industrial and commercial operations of Anglo-Iranian Oil Com-

66 International Court of Justice, Request for the Indication of Interim Measures of

Protection, Anglo-Iranian Oil Co. Case, p. 89. The British government cited the precedent
in the Case of the Electricity Company of Sofia and Bulgaria, P. C. I. J. Series A/B, No.

79, p. 199 (1939).
67 Request, supra n. 64, at 6-12.
68 The Iranian government claimed it received notice of the request on June 25. U. N.

Press Release, July 10, 1951, p. 4.
69 Anglo-Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports 1951, pp. 93-94;

45 Am. J. Int. Law 789 (1951).
70 Reports, supra n. 69, at 94.
71 The order states that the interim measures "will apply on a basis of reciprocal

observance." Id. at 93. Hence if Iran declines to enforce, Great Britain need not maintain

production. The Court acted propria motu to the extent that it indicated measures other
than those proposed in the request.
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pany Limited as they were carried on prior to May, 1951." The com

pany's operations "should continue under the direction of its manage
ment as constituted prior to May 1st" except for modifications accepted
by the board of supervisors.72 The impartial fifth member of the board
would be selected by the President of the Court upon the joint request
of the parties. Thus it would appear that the board cannot be set up
without participation by Iran.
The Court ruled that it has the power to indicate interim measures

without first determining that it has jurisdicton of the main dispute.73
A dissent by Judges BohdanWiniarski of Poland and Adel Habid Badawi
Pasha of Egypt asserted that a provisional ruling on competence should

precede any indication of interim measures.7* The Court "must consider
its competence reasonably probable."75 The Court "ought not to indicate
interim measures of protection unless its competence, in the event of this

being challenged, appears to the Court to be nevertheless reasonably
probable. Its opinion on this point should be reached after a summary
consideration; it can only be provisional and cannot prejudge its final

decision, after the detailed consideration to which the Court will proceed
in the course of adjudicating on the question of conformity with all the
Rules laid down for its procedure."76 The Court may not indicate interim
measures merely because "prima facie the total lack of jurisdiction of
the Court is not patent. . . ."77
The International Court of Justice has thus granted interim orders

in three cases to date. This has occurred at twelve-year intervals, the
first being in 1927, the second in 1939, and the third in 1951. Orders
have been refused in three cases. Ex parte temporary restraining orders
have been granted by the President of the Court in two cases�the Pless
Case and the Iranian Case.
On July 5th, the same day that the Court indicated interim measures

of protection, the Court made an order fixing the time limits for the
presentation of the written proceedings on the merits.78 The time limit

?2 Id. at 94.
73 "Whereas the indication of such measures in no way prejudges the question of the

jurisdiction of the Court to deal with the merits of the case and leaves unaffected the right
of the Respondent to submit arguments against such jurisdiction." Id. at 93.

74 Id. at 96-98. The Soviet judge did not participate in the decision.
75 Id. at 96.
76 Id. at 97.
77 Ibid.
78 Anglo-Iranian Oil Co. Case, Order of July 5, 19S1, I.C.J. Reports 1951, p. 101.
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for the Memorial of the British government was September 3, 1951, and
for the Counter-Memorial of the Iranian Government, December 3, 1951.
The Court reserved the rest of the procedure for further decision.79
The Iranian minister at the Hague declared that his government

considered the indication "null and void" and an intervention in Iranian
internal affairs.80 He insisted that the Court was not competent. Iran
would appoint no members to the board. The Iranian government de
cided to "ignore" the indication.81 It gave three reasons: (1) the ruling
recognizing the British government as a party to the dispute, whereas
Iran takes the view that the dispute is between Iran and the Oil Com

pany; (2) the ruling does not take account of Iran's nationalization law;
and (3) the ruling violates Iranian national sovereignty. On July 9th
the Iranian Minister of Foreign Affairs sent a telegram to the Secretary
General of the United Nations with respect to the order indicating interim
measures.82 It was contended that questions involving concessions are

matters of private and domestic law excluded from the compulsory juris
diction of the Court. The concession was imposed on Iran and legally
invalid. It is not to be treated as a convention or treaty referred to in
the Statute of the Court. Iran was exercising the right of self-determi
nation mentioned in Article 1, paragraph 2, of the Charter of the United
Nations. Aliens received as good treatment as nationals of Iran, and

compensation was provided for. Each nation may nationalize its
industries. Great Britain has nationalized its coal and steel industries
without foreign or international protest. England applied for interim
measures though there was no treaty between her and Iran. Iran did
not consent to the submission to the Court, the Charter of the United
Nations confers no jurisdiction, and no treaties or conventions confer

jurisdiction on the Court. Iran's acceptance of the optional clause in
1930 related only to disputes arising out of the performance of con

ventions and treaties. Since England could not institute proceedings, the
Court should have declared its lack of jurisdiction before any other action
or decision. Iran was given only five days to prepare for the hearing on

the request contrary to Article 61, paragraph 8, of the Rules of the
Court providing for a sufficient time to prepare. The order, if enforceable,

79 Ibid.
80 New York Times, July 6, 1951, p. 1, col. 6.
si New York Times, July 7, 1951, p. 4, col. 1.
82 United Nations Department of Public Information Press and Publications Bureau,

United Nations, N. Y.
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would violate Iran's right of sovereignty in a solely domestic matter.

The effect of the order is to establish a new system of capitulations. The

order violates Article 2, paragraph 1, of the United Nations Charter as

to the sovereign equality of all members, and also Article 2, paragraph 7,
to the effect that nothing in the Charter authorizes the United Nations
to intervene in matters of domestic jurisdiction. The order provides for
a board of supervision, although Great Britain had not requested it.

Through such a board Iran is subjected to interference by the British

government in its domestic affairs, whereas previously it dealt only with
a private company. The order prevents payments to the Iranian govern
ment at a time when it is in a difficult financial position. The merits
of the case will be heard only after six months, too long a delay, whereas
the interim measure was granted after a five-day period. In conclusion,
the Iranian government informed the Secretary General that it now

withdrew its declaration of October 2, 1930, accepting the compulsory
jurisdiction of the Court and further accused the Court of having "turned
aside from the way of equity."83
On August 23, 1951, Great Britain announced that it would pursue its

case against Iran in the International Court and that on the basis of
the order for interim measures it would keep a nucleus of workers on the

job in Iran.84 On August 28, 1951, on Great Britain's request, the Presi
dent of the Court issued an order postponing the time limit for the British
memorial to October 10, 1951 and the Iranian Counter-Memorial to

January 10, 1952.85 On September 6, 1951, the British Foreign Office
stated that any attempt to evict British employees of the Company still
in Iran, as threatened by the Iranian premier on September 5th, would
be a further breach of the interim decision of the Hague International
Court.86 It was admitted that while Iran has a sovereign right to expel
ordinary foreigners, these particular British employees were under the
protection of the interim order.87 On September 28, 1951, the British
government decided to appeal to the Security Council of the United

83 The date of signature was October 2, 1930. The date of deposit of ratifications was

September 19, 1932. It was to be effective until September 19, 1938 and effective even

thereafter until notice of termination. 4 Hudson, World Court Reports 46 (1943). See
45 Am. J. Int. Law 723, 724, 749, 753 (1951) ; Engel, The Compulsory Jurisdiction of the
International Court of Justice, 40 Georgetown L. J. 41 (1951).

84 New York Times, August 24, 1951, p. 1 col. 4.
85 New York Times, August 29, 1951, p. 15, col." 2.
86 New York Times, September 7, 1951, p. 1, col. 6.
87 New York Times, September 27, 1951, p. 1, col. 2.
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Nations to call on Iran to adhere to the interim order.88 The British

government desired a public statement from the White House that Presi
dent Truman supported that order. The President had never made a

public declaration supporting it. On October 1, 1951, the Security
Council voted nine to two to take up the dispute, Russia and Yugoslavia
opposing.89 Hearings were postponed until October 11, 1951, so that
the Iranian premier might be present. Sir Gladwyn Jebb made a state

ment on behalf of Great Britain pointing out that it was following the

procedures laid down in Articles 33 and 36 of the United Nations
Charter.90 Under Article 41, paragraph 2, the Court had already notified
the Council of the interim measures and this must clearly imply that
the Council has the power to deal with matters arising out of such
interim measures. He also referred to Article 94, paragraph 2, of the
Charter dealing with recourse to the Security Council where a "judgment"
of the Court is ignored. While the Iranian government might argue
that this applied only to final judgments, the whole object of interim
measures (as indeed Article 41 of the Statute clearly indicates) is to

preserve the respective rights of the Parties pending the final decision�

in other words, to prevent a situation being created in which the final
decision will be rendered inoperative or impossible of execution because
of some step taken by one of the Parties in the meantime with the

object of frustrating it. A final judgment is binding under Articles 59
and 60 of the Statute and Article 94, paragraph 1, of the Charter. But

clearly there would be no point in making the final decision binding
if one of the Parties could frustrate that decision in advance by actions
which would render the final judgment nugatory. It is therefore a

necessary consequence of the bindingness of the final decision that the
interim measures intended to preserve its efficacy should be binding
equally.
On October 9, 1951, Great Britain filed the memorandum due by

October 10th presenting three possibilities to the court: (1) the Court
should order full restoration of the oil properties to the British Company;
(2) if this is impossible it should hold the nationalization illegal and
order compensation including indemnity for the loss of future profits;

88 New York Times, September 29, 1951, p. 1, col. 1. The text of the British Foreign
Office Statement appears at p. 5, col. 2. For the text of the British resolution and letter to

the Security Council see New York Times, September 30, 1951, p. 4, col. 1.
89 New York Times, October 2, 1951, p. 1, col. 8. The veto power does not apply as to

addition of cases to the agenda.
9<> New York Times, October 2, 1951, p. 12, col. 1.
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(3) at the very least, if the nationalization is held lawful, compensation
should be paid for the expropriated property.91 Even if the 1933 con

cession is regarded as dissolved, Article 22, the arbitration clause, is
still effective and the compensation should be fixed by the arbitration

machinery. The concession has the character of an international agree
ment and cannot be unilaterally revoked. The Court has jurisdiction in
the case. Iran had until January 10, 1952 to make its reply.
On October 12, Great Britain presented a resolution to the Security

Council pointing out that whereas the Government of Iran declined to

accept the indication of the provisional measures made by the Inter
national Court, the Security Council, noting the action taken by the
International Court, should call for the immediate resumption of nego
tiations.92 The Iranian government challenged the jurisdiction of the
Council and stated it did not accept even its "good offices."93 On October
15 Premier Mossadegh of Iran, appearing in person, made a long state

ment to the Council challenging the jurisdiction of the Council and the
International Court.94 On October 16th India and Yugoslavia proposed
amendments to the British resolution so as to delete the paragraphs that
line the Council up behind the International Court 95

This was accepted by Great Britain on October 17th. Warren R.
Austin took the position that the Council had the right to deal with
the matter as this was an international dispute.96 Ecuador made a

motion dodging the issue of jurisdiction of the Council. Ecuador felt
that the Council should await the decision of the International Court as
to whether a purely domestic dispute was involved. Yugoslavia finally
shifted its position so as to object to the preamble in the final British draft

stating that there is a dispute between Great Britain and Iran likely to

endanger peace and noting the action of the International Court and
Iran's refusal to comply.97 Thus only six votes would favor the British
draft whereas seven were necessary, barring a Russian veto. Finally

91 New York Times, October 10, 1951, p. 1, col. 6, p. 9, col. 2.
92 The resolution is set out in New York Times, October 13, 1951, p. 3, col. 4. The

negotiations were to be "in accordance with the principles of the provisional measures . . .

unless mutually agreable arrangements are made consistent with the purposes and principles
of the United Nations Charter . . ."

93 New York Times, October 15, p. 5, col. 1.
94 New York Times, October 16, 1951, p. 6, col. 1.
95 New York Times, October 17, 1951, p. 1, col. 2.
96 New York Times, October 18, 1951, p. 1, col. 8.
97 New York Times, October 19, 1951, p. 4, col. 2.
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on October 19th, the Security Council adopted a French motion for

adjournment of debate until the International Court decides its own

competence in the case.98 Such a ruling was not expected until January
1952 at the earliest. January 10th was the extended deadline for sub
mission by Iran of her arguments. Eight states voted for the motion to

adjourn, with Russia opposing, and Great Britain and Yugoslavia
abstaining. Yugoslavia abstained because the motion hinged the Coun
cil's decision on competence to that of the International Court. India
and China supported the motion on the ground that the ruling of the
Court would throw light on the question of competence, but would not

bind the Council; the Court could have jurisdiction in a case over which
the Council had no authority. Russia voted against the motion as she
felt that the dispute involved interference in the internal affairs of Iran.
The British member, Sir Gladwyn Jebb, pointed out:99 "I cannot help
thinking that this may well create a most serious precedent for the
future. The tendency will surely be to diminish the prestige of the

Security Council, the International Court of Justice and the United
Nations itself." It should be remembered that this was the first case

before the Security Council involving the International Court of Justice.
The Council failed to sustain the Court. The British and Dutch members
of the Council placed emphasis on the interim order of the Court. The
Brazilian member, President of the Council, asserted that the Council
was a political body but little concerned with juridical matters. India
and Yugoslavia watered down the original British resolution so as to

minimize the action of the Court. The representative for Nationalist
China sought to remove the Court's recommendations almost entirely.
Mr. Austin, the American member, defended the jurisdiction of the

Security Council but favored toning down all references to the order
of the Court. One may well agree with James Reston that the action of
the Council "illustrates the triumph of tactics over principles, of the
immediate over the long range, and the expedient over the moral in
the current conduct of international relations today."100 As Mr. Jessup
has so well pointed out, one of the two major "keystones of a revised
international legal order" is "that there must be basic recognition of

98 Sullivan, Iranian Oil Dispute Put Aside by V. N., New York Times, October 20, 1951,
p. 1, col. 7, p. 3, col. 5.

99 Ibid.
100 Reston, Iranian Oil Dispute in U. N. Sets Up "Law" of Total Loss, New York Times,

October 18, 1851, p. 10, col. 3. See also letter of Manley O. Hudson, New York Times,
October 28, 1951, p. 8E, col. 5.
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the interest which the whole international society has in the observance

of its law."101 A fundamental postulate for the international law of the

future is that any failure by a State to carry out its obligations under

international law is a matter of concern to the Community of States.102

On December 10, 1951, Iran relaxed her attitude to the extent of an

expression of willingness to appear before the Court to contest its jurisdic
tion.103 The Court announced the receipt of a letter from the Iranian

Foreign Minister advising it of the appointment of the Iranian Minister

to the Netherlands as agent. It was believed that Iran acted on the

urging of President Truman. On February 4, 1952, Iran filed a prelimi
nary objection challenging the competence of the Court.104 Great Britain
was given until May 27, 1952, to present a written statement of its
observations and submissions. Oral hearings will then be held. The

receipt by the Registrar of the preliminary objection has the effect of

suspending the proceedings on the merits. If the Court overrules the

objection or joins it to the merits, it will once more fix time-limits for
the further proceedings.
If Iran had failed to present either a preliminary objection or a counter

memorial, then Great Britain could have asked for a default judgment
under Article 53 of the Statute of the Court. But before the Court
could then have given judgment, it would have had to satisfy itself
both that it had jurisdiction and that the claim was well founded.105
If Iran had filed no preliminary objection and if a default judgment
were then not asked, no decision as to jurisdiction would have been

necessary.

Conclusions and Observations

The Charter of the United Nations, the Statute of the Court, the
Rules of Court, and the decisions of the Court would seem to warrant

101 Jessup, A Modem Law of Nations (1948) p. 2.
102 The International Law of the Future (Carnegie Endowment for International Peace,

1948) p. 2.
103 New York Times, December 11, 1951, p. 1, col. 7; see 65 Harv. L. Rev. 660, 665, n.

35 (1952).
104 New York Times, February 5, 1952, p. 3, col. 1. See Article 62 of the Rules of The

International Court of Justice. A preliminary objection to the jurisdiction of the Court was
sustained in Panevezys-Saldutiskis Railway Case, P. C. I. J. Series A/B, No. 76, p. 4 (1939) ;
4 Hudson, World Court Reports 341 (1943).

i�5 Letter of Manley O. Hudson, New York Times, October 28, 1951, p. 8E, col. 5.
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the following conclusions and observations to its procedure with respect
to interim measures of protection.106
A request for the indication of interim measures may be filed at any

time during the proceedings in the case in connection with which it is
made.107 Thus it would appear that there is no power to indicate interim
measures when there is no controversy pending before the Court other
than the application for the interim measure itself.108 But if a prior
request has been rejected by the Court, the party should not make a

fresh request unless there are new facts on which it can be based.108
Interim measures are available in contentious cases but it is not clear

whether they are also available in cases in which an advisory opinion
is to be rendered.110 Article 68 of the Statute provides that in the exercise
of its advisory functions the Court shall further be guided by the provi
sions of the present Statute which apply in contentious cases to the
extent to which it recognizes them to be applicable.111
Jurisdiction to indicate interim measures is not dependent upon a

previous determination of the jurisdiction of the Court to deal with
the case on the merits 112 When a determination is once made that the

106 For a short summary of Anglo-American law as to preliminary injunctions see

Dumbauld, Interim Measures of Protection in International Controversies (1932) pp. 59-61;
A. L. I. Restatement, Torts �� 936, 938, 941, 943 (1939). As to its use in international law by
tribunals other than the International Court of Justice see Dumbauld, op. cit., supra, at
82-144.

107 Rules of Court, 1936, Article 61, p. 1. Thus it may be included in an application or

in any document of the written proceedings. Hudson, The Permanent Court of International
Justice 1920-1942 (1943) p. 554.

108 in the Southeastern Territory of Greenland Case the Court found it unnecessary to

pass upon this point as in the case at bar a controversy had been submitted for adjudica
tion. P. C.I.J. Series A/B, No. 48, pp. 283-284 (1932). But in the Polish Agrarian
Reform Case the Court stated that the essential condition of interim measures was that

they "should have the effect of protecting the rights forming the subject of the dispute
submitted to the Court." P. C.I.J. Series A/B, No. 58, p. 177 (1933).

109 Rules of Court, 1936, Article 61, p. 5.
110 Dumbauld, Relief Pendente Lite in the Permanent Court of International Justice,

39 Am. J. Int. Law 391, 402, n. 61 (1945).
m "Likewise, to the extent that procedure in requests for advisory opinions is

governed by the rules applicable in contentious cases, interim protection is permitted in

advisory procedure." Dumbauld, Interim Measures of Protection in International Con
troversies (1932) p. 155.
u2 Anglo-Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports 1951, p. 93;

P. C.I. J. Series A/B, No. 54, p. 153 (1933); idem, No. 58, p. 179 (1933). See Hudson,
The Permanent Court of International Justice 1920-1942 (1943) pp. 424-426; Dumbauld,
Interim Measures of Protection in International Controversies (1932) p. 165; letter of

Manley O. Hudson, New York Times, October 28, 1951, p. 8E, col. 5.
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Court has no jurisdiction on the merits, the Court then loses jurisdiction
to indicate interim measures. In that event the Court perhaps has

power to order the applicant State to pay the costs of the respondent
State.113
The request for interim measures should specify the case to which it

relates, the rights to be protected, and the measures proposed.114 Such

request will be communicated to the Members of the United Nations

through the Secretary-General, and to other States entitled to appear
before the Court.115 A request for the indication of interim measures

is to have priority over all other cases116 and a decision upon the request
is to be treated as a matter of urgency.
Although indication of interim measures of protection is made by the

full Court, its President may, if need be, when the Court is not sitting,
"take such measures as may appear to him necessary in order to enable
the Court to give an effective decision."117 It would thus seem that the
President might issue what in Anglo-American practice would be called
a "restraining order"118 or an ex parte order issued in advance of hearing.
The Court may indicate measures other than those proposed in the

request119 and it may indicate interim measures of protection on its
own initiative as well as upon application of a party 120 But if a request
is made by a party, the Permanent Court has held that the Court will
first examine such request "leaving the question whether measures should

113 Hudson, The Permanent Court of International Justice (1934) p. 416.
114 Rules of Court, 1936, Article 61, p. 1.
115 Article 40, paragraph 3, of the Statute as construed in Anglo-Iranian Oil Co. Case,

Order of July 5, 1951, I.C.J. Reports 1951, p. 91.
116 Rules, Article 61, p. 2. See also Article 46, p. 1.
117 Article 61, p. 3. Article 57 of the 1922 Rules had empowered the President to indicate

interim measures when the Court was not sitting. This rule was dropped by 1931. A

proposal to revive the rule was rejected when the 1936 Rules were framed. Hudson, The
Permanent Court of International Justice 1920-1942 (1943) pp. 290, 725.

118 A.L.I. Restatements, Torts, � 936, comment d (1939). As to the distinction between
a temporary restraining order and an interlocutory injunction see Wetstein v. Boston &
Montana Mining Co., 25 Mont. 135, 63 Pac. 1043 (1901).

119 Article 61, p. 4. This power would also seem to follow from the court's power
under paragraph 6 to indicate measures proprio motu. Furthermore Article 41 of the Statute
empowers the Court, upon a request by one party to a dispute, to protect the rights of the
other as well. See Anglo-Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports 1951,
pp. 89, 93.

120 Articie 61, p. 6. "The Court can not on its own initiative prescribe measures before
the main action has been brought ..." Dumbauld, Interim Measures of Protection in
International Controversies (1932) p. 155.
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if necessary be indicated proprio motu to be determined subsequently."121
If the Court acts on its own initiative possibly the beneficiary will not
be responsible for injury if it later appears that the measures were not

called for.122
The Court may at any time because of a change in the situation

revoke or modify its indication of interim measures.123 Any request for
indication of provisional measures may be withdrawn.124 Before indicat

ing interim measures the Court must give the parties an opportunity
to present their observations on the subject.125 The same rule applies
to revocation or modification of an indication. This requirement seems
to contemplate an opportunity for oral argument in open court and
not simply a submission of written observations.126 But if a party fails
to take advantage of such opportunity, and is not represented at court

at the time fixed for hearing argument, the Court may proceed to grant
relief.127
National judges ad hoc may participate in the proceedings if their

presence can be assured at the date set for the hearing and their partici
pation does not conflict with the urgent character of such proceedings.128

121 P. C.I. J. Series A/B, No. 48, p. 284 (1932).
122 Dumbauld, Interim Measures of Protection in International Controversies (1932).
123 Article 61, p. 7. When such a rule was adopted in 1936 it was said in discussion of

the rule that the party requesting the indication could always ask for revocation and
revocation would follow. But if the other party asked for revocation it must show a change of
circumstance. Hudson, The Permanent Court of International Justice 1920-1942 (;1943)
p. 291.
i2* Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 546;

a request was withdrawn in 1938 in the first phase of the Electricity Company of Sofia and

Bulgaria. P. C.I.J. Series A/B, No. 77, p. 67 (1938).
125 Article 61, p. 8. This does not seem to apply to action by the President under

paragraph 3. A denial, however, need not be preceded by a hearing. Publication A, No. 12.

In 1933, in two cases, hearings were set eight days following requests. Hudson, The Interna
tional Court of Justice 1920-1942 (1943) p. 561, n. 4. A similar period was fixed in the
Iranian Case.

126 The President of the Court took this view in the Prince of Pless Case. P. C.I. J.
Series D, No. 2, third addendum, 827 (1936).
I27 In the case regarding the Electricity Company of Sofia and Bulgaria, upon a second

application by Belgium the Court granted interim protection although the Bulgarian
agent had not been able to attend the hearing. P. C. I. J. Series A/B, No. 79, pp. 197, 199

(1939). See also Anglo-Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports 1951,
p. 92.

128 P. C.I. J. Series A/B, No. 48, p. 280 (1932) ; P. C.I. J. Series E, No. 9, p. 162 (1933).
The present Article 61 does not contain paragraph 9 of the 1936 rules which permitted
the Court to proceed in some cases without even summoning judges ad hoc. There was

no Iranian judge in Anglo-Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports
1951, p. 89.
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The same person need not serve as national judge throughout all stages
of cL C3SC j <a judge may take part in the proceedings relating to interim
measures although he is not able to sit later at the hearing on the merits.129
The decision of the Court is embodied in the form of an order rather
than a judgment.130 Article 48 of the Statute provides: "The Court
shall make orders for the conduct of the case." In practice an order
"has become the omnibus form employed for action preliminary to a

final judgment or advisory opinion," and it is frequently employed "for
decisions on interim protection."131
Thus far there is no provision in the Statute or Rules of Court requiring

a party requesting an interim measure to furnish security against
damage resulting from the measure. Nor is there any Court decision
to that effect.132 A third state aiding or abetting the violation of an

interim order is bound by the order.133 Under the law of the United
States criminal contempt proceedings would lie against a private person
so aiding.134 Where infraction of a party's rights can be adequately
compensated by pecuniary compensation, and the Court has power
under the optional clause of the Statute to award such compensation,
no interim measure will be indicated.135 The measures indicated may
have as their object not merely the preservation of the rights of the

parties, but also the prevention of steps which might aggravate or extend

129 P. C.I. J. Series E, No. 9, pp. 164-165 (1933); P. C.I.J. Series D. No. 2, third

addendum, pp. 291-294 (1936).
130 "The reason for the Court's decision to employ the form of an order appears to be

that measures of protection are essentially provisional in character, whereas judgments are

final decisions." Furthermore, "measures of protection may be indicated by the Court

proprio tnotu, whereas this would not be possible in the case of a judgment." P.C.I.J.
Series E, No. 9, p. 171 (1933). See also Dumbauld, Interim Measures of Protection in Inter
national Controversies (1932) p. 159. An order was used in the Iranian Case. See Anglo-
Iranian Oil Co. Case, Order of July 5, 1951, I.C.J. Reports 1951, p. 89.

131 Hudson, The Permanent Court of International Justice 1920-1942 (1943) p. 585.
132 For a suggestion that the Court might require security or a declaration accepting

jurisdiction of the Court to award damages see Dumbauld, Interim Measures of Protection
in International Controversies (1932) pp. 162, 185.
133 That the order is binding see Dumbauld, Interim Measures of Protection in Inter

national Controversies (1932) p. 163.
134 McClintock, Handbook of the Principles of Equity (2nd ed. 1948) p. 37. Notes:

46 Harv. L. Rev. (1933); 17 Minn. L. Rev. 447 (1933).
135 Southeastern Greenland Case, P.C.I.J. Series A/B, No. 48, p. 288 (1932) ; Dumbauld,

Interim Measures of Protection in International Controversies (1932) p. 149. In the Belgian-
China Case the Court stated "such infraction could not be made good simply by the
payment of an indemnity or by compensation or restitution in some other material form."
P.C.I.J. Series A, No. 8, p. 7 (1927).
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the dispute submitted to the Court.136 It has been suggested that "where
the measures asked for would involve particular hardship on the

respondent," the Court will grant it only if the right of the applicant
appears to be clear.137
Where the main cause of action relates only to what has happened

in the past while the request for interim measures is concerned with the

future, the request is not in conformity with Article 41 of the Statute.138
A request for a provisional judgment covering part of the claim pending
before the Court will not be treated as a request for indication of
interim measures.139 Where a complaint made in an application is one

of a violation of international law by the breach of an agreement for a
concession, and by a denial of justice following from a refusal to accept
arbitration as provided in the agreement, the Court may entertain
a request for interim measures, as it cannot be accepted a priori that such
a complaint falls completely outside the scope of international jurisdic
tion.140 It is not clear that disobedience to an interim order carries

any penalty. Article 94 of the United Nations Charter provides for re
course to the Security Council for enforcement of a "judgment." But an
interim order does not necessarily have the status of a judgment.141

136 p.CI.J. Series A/B, No. 79, p. 199 (1939) ; P.C.I.J. Series A/B, No. 48, p. 284

(1932) ; Anglo-Iranian Oil Co. Case, Order of July 5, 19S1, I.C.J. Reports 1951, p. 93.
137 Dissenting opinion of Judges Winiarski and Badawi Pasha, Anglo-Iranian Oil Co.

Case, Order of July 5, 1951, I.C.J. Reports 1951, pp. 89, 96.
138 in the Polish Agrarian Reform Case, Germany in the complaint filed in the principal

suit asked the Court to find that Poland had violated the minorities treaty and must award

reparation therefor. But the request for interim measures sought to enjoin all future vio

lations arising from application of the Polish Agrarian Laws. P.CI.J. Series A/B No. 58

(1933). Three judges dissented.
139 Chorzow Case, P.C.I.J. Series A. No. 12 (1927). But see Dumbauld, Interim Meas

ures of Protection in International Controversies (1932) p. 164.
140 Anglo-Iranian Oil Co. Case, Order of Jidy 5, 1951, I.C.J. Reports 1951, pp. 92-93.
141 The Iranian government contended that the interim order issued against it was not

enforceable. New York Times, July 7, 1951, p. 4, col. 1. For the contrary position of the
British government as stated by Sir Gladwyn Jebb, see New York Times, October 2, 1951,
p. 12, col. 1.
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ADMINISTRATIVE LAW
THE CARTER CASE�THE OCCUPATIONAL LICENSEE'S

RIGHT TO A HEARING

A recent Circuit Court decision1 affecting the field of occupational
licensing has evoked an interesting statement by the United States
Solicitor General:2

By a closely divided vote, the full Court of Appeals for the District of Columbia
Circuit has now held . . . that applicants for renewal of bonding-business applica
tions are entitled to a complete judicial hearing before their applications can

be denied. Certain of the judges of the Court of Appeals have also announced
the view that initial applicants can demand the same treatment . . . not only is
the matter of great importance to the District but the majority holding below has
far-reaching constitutional implications for all types of term-licensing systems,
throughout the nation. (Emphasis supplied.)

It will be the purpose of this note to examine the Carter case in relation
to the general case law concerning occupational licensing.3
The problem raised by the Carter case is whether an occupational

limited-term licensee is entitled to a judicial-type hearing as a requisite
of procedural due process in three situations. First, on initial applica
tion; second, before mid-term revocation may be effected; and finally,
on renewal application. By a four to three en banc decision the District
of Columbia Circuit required that a judicial-type hearing be granted the

applicant before a renewal application, filed by a bail-bondsman whose
term license had expired, may be denied. An earHer appeal4 by the
same party decided that a hearing was an essential element of due process
when mid-term revocation is attempted.
The four-vote en banc majority was, however, sharply divided into

two equal camps and a close examination of each is necessary for a full

understanding of the impact of the decision.

i In re Carter, 192 F. 2d IS (D. C. Cir. 1951), rehearing en banc, 192 F. 2d 25 (D. C.
Cir. 1951), certiorari denied, 72 S. Ct. 89 (1951).
2 Solicitor General's Petition for writ of Certiorari, No. 277, In re Carter, October Term,

1951, p. 9.
3 The right of the District Court Judges to participate in the appellate proceeding, an

ancillary question presented by this case, will not be discussed in this note. The petition
for certiorari made the point that since the District Court was acting administratively it

was as much entitled to be heard as is any comparable aclministrative body. Cf. I. C. C. v.

Oregon-Washington Rd. & Nav. Co., 288 U.S. 14 (1933). The claim was made that to

challenge an administrative order without hearing the tribunal which issued the order
would be a non-adversary ex parte procedure unknown to our law.
* In re Carter, 177 F. 2d 75 (D. C. Cir. 1949), certiorari denied, 338 U. S. 900 (1949).
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The court, in reaching the conclusion that a bail-bondsman has the

right to a hearing on his renewal application, rests upon the theory that
denial of an original application to be a bail-bondsman is a judicial
rather than an administrative act and hence must be based upon a pro
ceeding which contains the elements of due process of law.5 The court

bases its decision as to the judicial nature of the act on the Supreme
Court case, In re Summers,6 which involved an applicant's attempt to
gain admission to the Illinois Bar. This decision was interpreted as

stating that a court's order denying an application to practice law is a

judicial act, and since a lawyer's profession and a bondsman's business
are alike in all respects pertinent to the nature of the act, that decision
controlled the instant case. The court applies the Summers holding to a

renewal application on the basis that it is essentially the same as an

original application. If this interpretation of the Summers case were

correct, i.e., that a court order denying an application to practice law
is a judicial act which must contain the elements of due process, it then
follows that a bar applicant has the Constitutional right to a hearing with
full disclosure of all charges and right to cross-examination.
The court would have come to the same result even if the renewal

application and denial were considered an administrative rather than a

judicial act.7
We do not imply that in our opinion the appealed order would be valid if it

were administrative ... if it were upheld it would destroy an established business.
We do not imply that in our opinion a purely administrative refusal to renew,
or to grant, a license to do a lawful business could be supported if based on

arbitrary grounds or made without such a "hearing and opportunity to answer
* * * as would constitute due process."

The court then, on the premise that a renewal application is on equal
footing with an original application, would require a hearing on either
the basis that the denial of a license is a judicial act or that, even if it
were administrative, due process would still require a hearing.
Two of the court's majority concurred in the result with a separate

opinion8 clearly explaining the difference in theory. Action on a renewal
application is deemed to be an administrative act rather than a judicial
act. The Summers rationale is expressly rejected. The court's proposi-

5 In re Carter, 192 F. 2d IS, 17 (D. C. Cir. 1951).
6 32S TJ.S. 561 (1945).
7 See n. 5, supra.
8 Id. at 25.
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tion that renewal involves the same considerations as an original applica
tion is also denied. The same result is reached, however, on the theory
that, since granting of the license vested a property right in the licensee,
said right was not extinguished by the expiration of the term. Rather,
a residual property right remained in the licensee of which he could not

be deprived without the procedural guaranty of a hearing. The action
on the renewal, although an administrative act, was quasi-judicial in
nature; hence a hearing was necessary.
To appreciate the implications of the Carter case and to determine

where it stands in relation to the case law on administrative occupational
licensing requires an examination of the license picture in general.

The License System

While the right to follow a recognized and useful occupation is a right
protected by the Constitutional guaranty of liberty,9 this right may be

regulated by the legislature. No business or economic activity is com

pletely immune from government regulation, the due process clause

affecting only the character and extent of the permissible regulation.10 The
state may regulate a specific occupation if such regulation is a reasonable
means of protecting or promoting the general welfare. This regulation
by the state, through its legislature may take the form of either enabling
or directing powers.11 If control is chosen to be exercised by way of

enabling, i.e., licensing power, then the right to engage in the licensed

occupation is conditioned upon compliance with the license requirements.
The would-be licensee must satisfy the conditions precedent which are

set out by the licensing tribunal before he may engage in the activity. On
the other hand, if directing powers are chosen by the state, then the

occupation may be entered freely; however, corrective intervention is
available to the state in order to reasonably protect the public health,
safety and welfare. The enabling power places the burden of proof upon
the individual, and vests wide discretionary powers in the licensing board.
On the other hand, the directing power places the burden of proof on

the state, and consequently, allows the board far less discretion. As much
discretion as possible should be given to the enforcing agency in order
to allow it to individualize the exercise of the public power over private
interests, permitting the adjustment of this power to varying circum-

9 Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
10 See Rottschaefer, Constitutional Law (1939) p. 460 et seq.
11 Freund, Administrative Powers over Persons and Property (1928) pp. 6S-66.
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stances. 12 Such control is best achieved by use of licensing powers.
If this method is followed there must, of course, be a constitutional dele

gation of legislative power which bears a reasonable relation to the public
welfare.13 Furthermore, the administrative regulation under a valid

enabling act cannot be ultra vires or lack such reasonable relation to the
statute as to be arbitrary.14
If the enabling statute and regulations thereunder meet the tests

of substantive due process, the state by occupying the field has certainly
delimited the individual's constitutionally protected right to engage in a

useful occupation. His right may only be exercised upon the satisfaction
of the conditions precedent reasonably set out in the enabling act. In
view of the fact that enjoyment of the occupation is conditioned upon
compliance, courts have taken the position that a license grant is merely
a permit or a privilege to do what otherwise would be unlawful and is not,
strictly speaking, property.15
Assuming a licensee to be a permittee, let us consider how the judiciary

has responded to his entreaties for procedural due process when the
license statute was without any such requirement.

Initial Application

The grant or denial of a judicial-type hearing to the would-be licensee
should not depend upon the presence or absence of a property right in
the applicant. An enabling act which fulfills the requisites of substantive
due process divests the individual of any constitutionally protected
property right to the occupation. This right is not revived simply by
application for a license. The vital consideration should be the furnishing
of a just, a fair and an adequate administrative procedure which will
preserve the rights of a qualified applicant against arbitrary and unlawful
action.

Authority does exist for the proposition that a hearing is prerequisite
to refusal of a license application. Two Supreme Court decisions are in
point. In Bratton v. Chandler16 the Court, in construing a state statute

setting up a real estate licensing commission, held it constitutional and
interpreted it to require that an applicant must have a judicial-type

12 Id. at 97.
13 Schwartz, American Administrative Law (1950) pp. 50-51.
1* Ibid.
15 See cases collected at 53 C. J. S., Licenses � 2 (1948).
16 260 U.S. 110 (1922).
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hearing before being denied his license.17 It should be noted that the
statute authorized the board to reject the applicant on the basis of his
written application, which contained recommendations and certificates of
character from citizens of the county. In Goldsmith v. Board of Tax

Appeals16 the Court of last resort spoke again. The petitioner had filed
an application bringing him within the class entitled to be admitted to

practice before the federal tax board. It was held that the board may in
its discretion deny admission to an applicant; however, such discretion
was only to be exercised "... after fair investigation, with such a notice,
and hearing and opportunity to answer for the applicant as would consti
tute due process."19 The tax board applicant was permitted to submit in
his behalf a statement under oath containing his name, residence and

qualifications.
A New York district court decision20 involving an application for a

liquor permit also supports this proposition. In that case it was held
that an ex parte finding of lack of confidence in the applicant involves a

question of fact and where questions are seriously controverted an

opportunity to be heard should be granted.
It should be noted, however, that in holding that a hearing is required,

muchmore than an opportunity to be heard is being granted the applicant.
The provision for a hearing implies both the privilege of introducing
evidence and the duty of deciding in accordance with it. To refuse to

consider evidence introduced or to make an essential finding without

supporting evidence is arbitrary action.21
Legal writers are in disagreement as to whether a hearing should be

necessary on an initial application as a requisite of due process. Freund22
claims that by reason of taking the initiative in the matter the applicant
is presumed to have in the nature of things the fullest opportunity of

presenting his case. He states23 that a hearing requirement would circum
scribe the discretionary purpose of the enabling procedure by requiring
that discretion be substantiated by evidence.24

� Id. at us.
18 270 U.S. 117 (1926).
i� Id. at 123.
20 Smith v. Foster, IS F. 2d 115 (S.D.N.Y. 1926); see also, Gage v. Censors, 63 N.H.

92 (1884).
21 Chicago Junction Case, 264 U.S. 2S8 (1924).
22 Freund, Administrative Powers over Persons and Property (1928).
23 Id. at 107-108.
2* Id. at 109.
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To hold that a power to refuse without a provision for a hearing is unconstitu
tional would cast doubt upon a great mass of legislation never hitherto questioned.
It has been assumed in the past that enabling powers are either ministerial or

discretionary. If ministerial, they are controllable by mandamus, and due process
is thereby secured. If discretionary, a determination is regarded as legitimate
though not reached by judicial methods. A licensing authority passing adversely
on reputation or competency has, in the past, been generally supposed not to

adjudicate a fact, but, if this supposition is incorrect, and the adverse judgment
does amount to the adjudication of a fact, it ought to be judicially controllable.
But it ought to be the denial of a judicial remedy, not the refusal of a license by
traditional non-judicial methods, against which the charge of denial of due

process should be directed. Otherwise we shall have to revise the entire law of
license provisions.

On the other hand, some writers would require a hearing because of
the tendency to limit judicial review of administrative acts,25 pointing out
the difficulties with which the privileged licensee is faced when he attempts
to convince a court of law, in a mandamus proceeding, that the adminis
trative body acted arbitrarily. An additional consideration is that the

possibilities of making a living in unlicensed occupations is becoming
proportionately narrower due to mushrooming licensing regulations 26

Mid-Term Revocation

What are the considerations with which the courts concern themselves
in determining whether a judicial-type hearing should be accorded a

licensee on mid-term revocation? The judiciary has recognized that
even though a licensee had technically a mere privilege to engage in the
occupation for which he was licensed,27 nonetheless he had often made a

substantial investment in his licensed interest. Courts reasoned that it
was eminently unfair to summarily deprive the licensee of such invest
ment without the protection of a judicial-type hearing. Yet there was

concern with the need for summary revocation in certain types of licenses
wherein the delay caused by a hearing could result in irreparable injury
to the community. In balancing these considerations, courts began to
divide all licenses into two classes. The first class embraced those occupa
tions which could be absolutely prohibited by the state. The second,
those occupations which although they could not be absolutely prohibited
yet were subject to reasonable regulation under the police power. Sum
mary revocation was allowed in the former class, for courts recognized

25 Hale, Hearings: The right to a Trial, 42 111. L. Rev. 749 (1948).
28 Dickinson, Administrative Justice and the Supremacy of Law in the United States

(1927) p. 60.
27 See n. IS, supra.
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a mere privilege in the licensee,28 while those in the latter could not be
revoked without a hearing since there was said to be a property right in
the privilege29 so as to bring the licensee within the protection of the due

process clauses of the Constitution.30 Two main tests seem to have been
used by the courts by virtue of which licenses were assigned to either

category. The first depended upon the useful purpose31 served by the
license and the second upon the historic control32 exercised over the

occupation by the police power.
Since the privilege-property dichotomy was worked out by the courts

to protect the licensee's investment except in those situations when the

public interest might demand summary revocation, the absence of such
need should be sufficient basis for reinstating the procedural guaranty of
a hearing. The substantial investment made by even a "privilege" type
of license holder would thus be recognized. A California court has seen

fit to ignore this categorization of licenses by stating:33
... we cannot forget that the law contemplates justice, whether the license is
granted as a privilege or recognized as a vested right, that under the American
system of justice it is the policy of our law that a person should not be deprived
even of a 'permit' to engage in a legitimate business without a fair and impartial
hearing and without an opportunity to present competent evidence for considera
tion by the licensing authority in opposition to the proposed revocation of his

permit. (Emphasis supplied.)

Several writers have attacked the artificial duality of licenses as being
"anachronistically determinative,"34 again as being a "mere rationaliza
tion"35 and also as a "dazzling conceptualism."36 The guaranties of

28 See Fochi v. Splain (auto driver's school), 36 N.Y. S. 2d 774 (Sup. Ct. 1942) ; State
v. Conragan (beauty culture school), 58 R.I. 313, 192 Atl. 752 (1937).

29 See Craven v. Bierring (dentist), 222 Iowa 613, 269 N.W. 801 (1936).
30 U. S. Const., Amends. V, XTV.
31 See Note, 4 Wis. L. Rev. 180 (1926).
32 See Gellhom, Administrative Law�Cases and Comments (1947) p. 273.
33 Trans-Oceanic Oil Corp. v. City of Santa Barbara, 194 P. 2d 148, 160 (1948), quoting

from Irving v. State Board of Equalization, 40 Cal. App. 2d 280, 284, 104 P. 2d 847, 850

(1940) .

3* Recent Decision, 45 Col. L. Rev. 67, 70 (1945).
35 Sears, Licenses and Procedural Due Process, A. B. A. Brochure on Administrative

Law (1943) p. 7. Not only do courts tend to rationalize the problem by affixing the label

property or privilege but they also on occasion resort to the quasi-legislative vs. quasi-
judicial gloss to determine whether an administrative act requires notice and a hearing. See

Hankins, Necessity for Notice and Hearing, 25 Iowa L. Rev. 457 (1940).
36 Davis, The Requirement of Opportunity to be Heard in the Administrative Process,

51 Yale L. J. 1093 (1943).
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procedural due process should be broadened to cover all licensed interests

whenever the public welfare would not thereby suffer.

Renewal Application

It is generally recognized that a renewal applicant need not be granted
a hearing.37 The Supreme Court of Iowa, however, takes issue with this
contention. In Gilchrist v. Bierring38 the residual property right theory
was announced. The court therein held that the distinction between mid
term revocation and refusal to renew on the basis of extinguishment of the
property right was fallacious. A hearing was consequently required on

a renewal application. This theory seems to demand that the license first
be classified as a mere privilege or a property right. However, the basis
for the theory, i.e., the substantial investment made by the licensee in
reliance on his grant, would remain even if the property-privilege distinc
tion were to be ignored.
It should be noted that the wording of the renewal statute might have

some effect on the operation of the residual property right doctrine. If
the statute were cumulative rather than substitutive, it might well be held
that it indicates the legislative intent that a renewal applicant be relegated
to the position of an original applicant, so as to cut off any residual

property rights.38
The Carter Case

A closer examination of the implications in the Carter decision may
now be attempted. The court rests heavily on the Summers rationale, i.e.,
that the Supreme Court has determined that a hearing on an application
to practice law is an act judicial in nature. The conclusion is then drawn
that denial of a bondsman's initial application is also judicial and hence

appealable;40 and such denial is erroneous if not based on a proceeding
containing the elements of due process.

37 See Matter of Cohen, 291 N.Y. 558, SO N. E. 2d 6S8 (1943); Pierstoff v. Board of
Embalmers, 68 Ohio App. 453, 455, 41 N. E. 2d 889, 890 (1941) ; State v. Conragan, 58 R.I.
313, 320-321, 192 Atl. 752, 7SS-756 (1937).

38 234 Iowa 899, 14 N.W. 2d 724 (1944).
39 See n. 22, supra, at 111.
40 There were two questions raised by the Solicitor General in the Carter appeal. First,

the jurisdiction of the court to entertain an appeal from a denial of a renewal and second,
whether a hearing was necessary as an element of due process. The jurisdictional argument
was based on the fact that the licensing statute in question contained no provision for
appeal and none could be implied from the act. It was further contended that the general
appeal provision of the Code, 28 U. S. C. � 1291 (Supp. IV, 1951) allows appeal only from
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The facts of the Summers case show that a bar applicant was rejected
by a State committee because of his conscientious objection to military
service. It was the committee's belief that this applicant could not in

good faith take the required oath to gain admission to the bar. The

petitioner claimed his right of liberty under the Fourteenth Amendment
was being violated in that the refusal denied him religious freedom. The

respondent claimed that an appeal should not lie from the act of the state
bar committee, for it was merely an administrative act. The point was
made that review of an administrative act must be sought by mandamus
or mandatory injunction. The Court rejected this reasoning, however,
stating that it accepted the non-judicial character of the application for
admission under the law of the state involved, yet:41

A case arises within the meaning of the Constitution when any question respect
ing the Constitution, treaties or laws of the United States has assumed "such a

form that the judicial power is capable of acting on it."

So then, notwithstanding that this act was non-judicial under state law, yet
when a Constitutional question is raised the Supreme Court may re

examine the nature of the act and determine that it is judicial; i.e., that
a case or controversy does exist.
That the Summers case may be cited for the proposition that a bar

applicant must be afforded the guaranties of procedural due process is
not apparent from a close examination of that opinion.
The court in the Carter case was further of the belief that even if the

denial of a renewal application was an administrative act, yet there must

be a "hearing and opportunity to answer ... as would constitute due

process."42 Citations to the Goldsmith,43 Bratton** and Smith*5 cases

follow this statement. As has been mentioned, those decisions may be
cited for the proposition that denial of a license application must be

accompanied by a judicial-type hearing.
The question as to whether a hearing should be granted on application

involves a balancing of the individual's rights against the rights of the

judicial orders. The stand was taken that action on a renewal application is purely adminis
trative and the only recourse for the licensee is to seek review by mandamus or mandatory
injunction and then only if arbitrary or capricious acts are proved. See Brief for the
Solicitor General as Amicus Curiae, In re Carter, 192 F.2d IS (D. C. Cir. 1951).

41 In re Summers, 325 U.S. 561, 566 (1945).
42 See n. 5, supra.
43 See n. 18, supra.
44 See n. 16, supra.
45 See n. 20, supra.
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public.46 It is certainly true that applicants for licenses in those occupa
tions requiring extended study, preparation and experience should be
accorded some special status and yet there may be countervailing con

siderations of public policy. In the case of bail-bondsmen, the pressing
need to exclude all persons with criminal or unsavory connections may
make it especially important to permit denials of licenses on the basis
of confidential information. So too with an attorney, for as a fiduciary
and agent of the court, his moral qualifications are of the highest
importance. If a judicial-type hearing were required the uninhibited

comments, often made in response to bar committee inquiries, which
are so essential to determine the applicant's character, might summarily
cease.

In considering the individual's rights versus the public interest the
courts should look to the totality of the circumstances surrounding the
administrative procedure to determine whether a hearing is necessary in
order that the denial be not arbitrary. It is believed that the Bratton and
Goldsmith cases are distinguishable.
In the former the applicant was permitted only to file an application

and no opportunity to present additional information was provided for by
the board.47 In the Goldsmith decision there again was no opportunity for
the applicant to add to his written statement by appearance before the
board.48 The Supreme Court stated that discretion is to be exercised

only "after fair investigation" and found that a hearing be required.
The procedure followed by bar committees is certainly substantially

different from that involved in these two cases. The would-be lawyer is

granted an interview and has an opportunity to state his case. Further

more, the usual procedure is for the local committee to carry on an

extensive investigation of the applicant with the assistance of the National
Conference of Bar Examiners. Surely such a procedure is discretion
exercised "after fair investigation."
The concurring opinion embraces the residual property right theory.

Prerequisite to its application the license must first be categorized as

that type in which the courts recognize a property right. In this respect
the residual theory is not desirable. The moving forces behind the rule49
�protection of the licensee from a determination that he is unworthy to
continue in the occupation and protection of his substantial investment�

46 Dickinson, Administrative Justice and the Supremacy of Law (1927) p. 21.
47 Bratton v. Chandler, 260 U.S. 110, 112 (1922).
48 Goldsmith v. Board of Tax Appeals, 270 U. S. 117, 119 (1926).
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show that the same considerations should govern both renewal and mid
term revocation.
In a previous appeal by the same licensee,50 the District of Columbia

Circuit held that a mid-term revocation of a bail-bondsman's license
could not be effected without the guaranties of procedural due process.
The license was deemed to be in the property class. The decision may
be interpreted as indicating a tendency to withdraw from the property-
privilege duality. A bondsman's occupation is so integrally related to
the operation of the judicial system that the court might have recognized
a mere privilege in the licensee.51

Conclusion

The divergent views of the four vote majority in the Carter case make
it difficult to appraise the effect of the decision on the body of law. While
the court's interpretation of the Summers case will undoubtedly be cited
for the proposition that a bar applicant has the right to a judicial-type
hearing, that interpretation might well be questioned. An examination
of the circumstances surrounding the initial applications of both a bail-
bondsman and a lawyer shows that the action of the administrative body
is preceded by an extensive investigation. In such cases the requirements
of due process may be met without a hearing. The same considerations
should govern both renewal applications and mid-term revocation. The

adoption of the residual property right theory by this court seems

desirable. The guaranty of a judicial-type hearing for all occupational
licensees, on mid-term revocation or renewal, if the public welfare is
not thereby endangered, is a sensible application of this theory. In net
result the decision is a step in the right direction.

WILLIAM J. MCDONALD, JR.

4* See Gilchrist v. Bierring, 234 Iowa 899, 914-915, 14 N.W. 2d 724 (1944).
50 In re Carter, 177 F. 2d 75 (D. C. Cir. 1949), certiorari denied, 338 U. S. 900 (1949).
51 There is some indication that the California courts might consider a bondsman's license

the grant of a mere privilege. Cj. McDonough v. Goodcell, 13 Cal. 2d 741, 748, 91 P. 2d

1035, 1041 (1939).



FEDERAL LEGISLATION
DIGEST OF SIGNIFICANT LEGISLATION PENDING

BEFORE CONGRESS

Administrative Law

S. 2352, 82d Cong., 2d Sess. (1952), Mr. Johnson.
Section 18 of the Interstate Commerce Act is amended by adding

that every person who is a holder of a certificate, permit, or license under
the Interstate Commerce Act shall pay an annual license fee to reimburse
the United States for the costs of administering the Act.

Attorneys

S. 2481, 82d Cong., 2d Sess. (1952), Mr. Lodge.
Appropriately amends sections of the Social Security Act and the

Internal Revenue Code to permit lawyers at their election to come within
the benefits of the Social Security Act.

S. 2546, 82d Cong., 2d Sess. (1952), Mr. McCarran.
Establishes an attorneys' lien from the time any action or proceeding is

commenced before any court, department, agent, or agency of the United
States or from the time of an answer containing counterclaim, which lien
shall attach to a verdict in the client's favor, and the proceeds thereof in
whatever hands they may come, and shall be unaffected by any settlement
of the parties.

Criminal Law

H.R. 5700, 82d Cong., 1st Sess. (1951), Mr. Keating.
Amends Title 18 of the United States Code by the addition of a new

section which will entitle any grand jury undertaking an inquiry upon
its own inititaive to the services of special counsel and special investi
gators to facilitate such inquiry, without, as yet however, providing the
number of these men or the amounts they shall receive in compensation.

Divorce

S. 1331, 82d Cong., 2d Sess. (1952), Mr. McCarran.
Where a State has exercised through its courts jurisdiction to dissolve

a marriage the decree of divorce rendered must be given full faith and
credit in every other state, provided that it is final as to the issue of
divorce; it is valid in the State rendered; it contains recitals setting

439
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forth that the jurisdictional prerequisites of such State in matters of
divorce have been fulfilled; and that the State rendering such decree
was the last State in which the parties were domiciled together as hus
band and wife, or the defendant was personally subject to the jurisdiction
of the State at the proceedings or appeared generally. In these cases

except where there has been fraudulent conduct of the successful party
practiced during the course of an actual adversary trial which directly
or affirmatively misled the defeated party to his injury after he announced
that he was ready to proceed with the trial, the recitals of the divorce
decree shall constitute a conclusive determination of the jurisdictional
facts necessary to the decree.

Internal Revenue

H.R. 5971, 82d Cong., 2d Sess. (1952), Mr. Taylor.
A bill which would exclude from gross income for income tax purposes

all amounts received as retirement annuity or pension and any annuity
payable to any person which payment represents moneys paid or con

tributed by the annuitant.

Judiciary
S. 2404, 82d Cong., 2d Sess. (1952), Mr. Butler, Md.

Amends Chapter 21 of Title 28 of the United States Code making any
justice or judge of the United States ineligible to hold any public office,
with or without salary, other than his office of justice or judge of the
United States, or to serve in any official capacity under United States'

authority unless in the performance of his assigned judical duties.

H.R. 5428, 82d Cong., 1st Sess. (1951), Mr. Keating.
Amends Chapter 21, Title 18 of the United States Code to prohibit

testimony by any justice or judge of the United States as to the char
acter or reputation of any person in any action in any court of the
United States.

H.R. 5695, 82d Cong., 1st Sess. (1951), Mr. Shelley.
Amends Title 28 of the United States Code to provide for a trial by

jury upon the demand of either party in any case of admiralty and mari
time jurisdiction which relates to matters of contracts or torts arising
upon or concerning any vessel owned by the United States which comes

within the special maritime and territorial jurisdiction of the United
States.
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H.R. 5737, 82d Cong., 1st Sess. 1951, Mr. Dolliver.
Adds new chapter to part VI of Title 28 of the United States Code to

allow any taxpayer notified of a tax deficiency to commence an action
for redetermination of such tax deficiency in the United States District
Court in the district of his residence; that such district court shall have

jurisdiction; but the jurisdiction of the Tax Court of the United States
and the taxpayer's election to pursue his remedy in such Tax Court are
not to be impaired by this chapter; and that any party to an action
commenced in the district court may demand a jury trial.

H.R. 5773, 82d Cong., 1st Sess. (1951), Mr. Yorty.
No suit or proceeding on behalf of the United States can be instituted

by any agency or officer of the United States against a state unless that
state consents or such suit or proceeding has been theretofore specifically
authorized by concurrent resolution of the Congress.

H.R. 6221, 82d Cong., 2d Sess. (1952) Mr. Kersten
Whenever an indigent defendant is arraigned in any district court of

the United States for a felony or misdemeanor and requests the appoint
ment of counsel, the court shall appoint counsel, not exceeding two, to
be paid $25.00 for service in the preparing for trial or plea and not more

than $25.00 a day for each counsel for the number of days such counsel
is actually employed in the court for the trial.

H.J. Res. 18, 82d Cong., 1st Ses. (1951), Mr. Dondero.
A proposed amendment to the Constitution of the United States where

by the membership of the Supreme Court of the United States shall be
fixed at nine active judges, one of whom to be appointed as the Chief

Justice and eight as Associate Justices by the President with the advice
and consent of the Senate. (No action as yet has been taken by the
House Committee on the Judiciary on this resolution.)

H.J. Res. 64, 82d Cong., 1st Sess. (1951), Mr. Smith.
A proposed amendment to the Constitution of the United States which

would limit judges of both the Supreme Court and inferior courts to a

ten year term; the term of each judge holding office on the date of
ratification of the amendment would terminate as of December 31, 1952
or ten years after the date he took the oath of office, whichever date is
the later. (No action as yet has been taken by the House Committee
on the Judiciary on this resolution.)
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PROPOSED LEGISLATION AFFECTING THE SUPREME COURT

Introduction

The Constitution of the United States, the matrix of the Supreme
Court,1 does not fix the number of Justices who shall sit upon that Court
nor the quorum necessary. Both were left to be fixed by statute.2
Statutes, of course, are subject to change and accordingly the number of

Justices and the quorum have varied from time to time. The first Su

preme Court was composed of six members.3 This was increased to

seven,4 then to nine,5 and finally reached a high point of ten in 1863.6

However, in 1866, an act was passed wherby no vacancies were to be
filled until the number was reduced to six.7 This did not long remain
the law. In 1869 the membership was fixed at nine with the quorum set

at six,8 and this is the present status of the law.9
The importance of the number of Justices on the Supreme Court

perhaps has best been proven by attempts of the Executive to "pack"
that Court 10 This could be effected by simply increasing the number of

Justices on the Court, and filling these vacancies with Justices favoring
the program of the Executive. Thus, the power of the Supreme Court
to declare an act of the legislature unconstitutional11 could be neutralized,
and an undesired check upon both the Executive and the Legislature
removed.
The number of Justices and the quorum of the Court is important for

other reasons, chief among which is that under the present statute each
case is not guaranteed full participation of the Court.12 This carries

along with it the concomitant evil of the four-four split decision. Theo-

1 U. S. Const., Art. IH, � 1.
2 The Judiciary Act of 1789, 1. Stat. 73 (1789) first provided for the membership of

the Supreme Court. There were to be six Justices, one of whom was to be a Chief Justice,
and the quorum was set at four.

3 1 Stat. 73 (1789).
4 2 Stat. 421 (1807).
5 5 Stat. 176 (1837).
6 12 Stat. 794 (1863).
T 14 Stat. 209 (1866).
8 16 Stat. 44 (1869).
9 28 U.S.C. � 1 (Supp. IV, 1951).
io Note, Procedural Changes in the Federal Judiciary, 25 Georgetown L.J. 967 (1937) ;

see also the collection of articles in 23 A.B.A.J. (1937) and Mason, Politics and the Supreme
Court: President Roosevelt's Proposal, 85 U. Pa. L. Rev. 659 (1937).
n Marbury v. Madison, 1 Cranch 137 (U.S. 1803).
:2 28 U.S.C. �1 (Supp. IV, 1951). Only six members constitute a quorum.
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retically the Court could hear a case with only six Justices presiding.
Although this is rare, it is common to have cases of moment decided
with less than a full court participating.
As indicated previously, there is always the possibility of a split

decision whenever one Justice is incapacitated. It is settled law that
such a result affirms the lower court's conclusion.13 Yet by its very nature,
such a split lacks the decisiveness which is expected from the highest
Court of the land. Thus, in an important recent case,14 the Court was

split four to four, one Justice not sitting. A natural reaction arose among
attorneys, professors and students that the Court had not truly decided
the issue.

Although the Constitution is silent as to the number of Justices and
the Court's quorum, it speaks expressly of the tenure of each Justice.15
This guaranteed life tenure has been objected to; and it was the prin
cipal reason that the Roosevelt Administration desired to reform the
Court.16 Hence certain members of Congress have felt that the Court
should be rejuvenated from time to time by the appointment of new

justices. The Roosevelt plan failed; but an amendment to the Consti
tution limiting the term of each Justice could conceivably set up a

system of regularly replacing members of the Court.

Three bills have been introduced in the present Congress. One deals
with the number of Justices to be appointed 17 A second involves insuring
full participation of the Court during each stage of a case.18 The third
limits the tenure of each Justice.19 All of these have been referred to
the House Committee on the Judiciary; none of them are expected to
be enacted. However, they are indicia that the Congress is considering
changes in the structure of the Supreme Court which may be forerunners
of future legislation. It is the purpose of this article to analyze each of
these bills seriatim, and attempt to discover whether or not they would
aid the administration of justice in the United States.

13 Washington Bridge Co. v. Stewart, 3 How. 413 (U. S. 184S) ; Etting v. United States
Bank, 11 Wheat. 59 (U.S. 1826).

14 Bailey v. Richardson, 341 U.S. 918 (1951).
15 U.S. Const., Art. Ill, � 1.
16 See n. 10, supra.
17 HJ. Res. 18, 82d Cong., 1st Sess. (1951).
!8 H.R. 3251, 82d Cong., 1st Sess. (1951).
19 HJ. Res. 64, 82d Cong., 1st Sess. (1951).
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The Fixing or Membership Permanently by Amendment to the

Constitution

One of these bills,20 proposes an amendment to the Constitution

whereby the Supreme Court shall be composed of nine active judges, one
of whom shall be the Chief Justice and the remaining eight Associate
Justices.21 This would give the present organization of the Court22 con

stitutional permanency, and effectively block any attempts to pack the
Court. There would always be nine Justices, unless the amendment were

repealed. But, repeal of an amendment is a long and difficult process
and in itself a deterrent to any Executive or Congress desirous of tamper
ing with the membership of the Court.
However desirable this might be, it must be borne in mind that such

an amendment could also impede the administration of justice. A larger
Court may be needed for reasons other than "packing." Everyone realizes
how the work of the Court has increased. The number of cases which
come before it,23 or which seek to come before it,24 is a far cry from the

paucity of cases during the Court's first term in 1790.25 After all our

country is comparatively young and our leadership in world affairs is

increasing. The future may demand an augmented Court and it would
be burdensome to subject future expansion to the necessity of having
an amendment repealed.
In this regard it seems reasonable to suggest that the Constitutional

draftsmen wanted the membership to be fixed by statute so that the
Court could expand commensurately with the country. The Court stands
as a symbol of justice; it is a tradition. Any attempt to "pack" it would
meet fierce resistance. Therefore, it would seem that the sagacity of

20 H.J. Res. 18, 82d Cong., 1st Sess. (1951).
21 Ibid.
22 28 U.S.C. � 1 (Supp. TV, 1951). It is to be noted however that this proposed amend

ment does not mention any quorum.
23 According to the Report of the Judicial Conference of the United States, September,

1950, as reported in The Annual Report of the Director of the Administrative Office of the
United States Courts (U. S. G. P. O. 1950) at p. 126, during the Oct. term, 1940, the dispo
sition was: By written opinion 10; by per curiam opinions 94, by per curiam opinions
after argument, 14.

24 Ibid. During Oct. term 1949 the total cases filed were 1,270.
23 The first Supreme Court met in February 1790 and after a few days "... the Court

adjourned to the first Monday of August following, as fixed by law.
"Not a single litigant had appeared at their bar. The silence bad been unbroken by the

voice of counsel in argument. . . . The judges were there; but of business there was none."

Carson, The Supreme Court of the United States: Its History (1891) pp. 152-153.
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guarding against the "packing" of the Court by an amendment preclud
ing the possibility of a larger Court is questionable.

Guaranteed Full Participation of the Court in Each Stage of

the Case or Controversy

The present organization of the Supreme Court as set out by the
statute is as follows:26

The Supreme Court of the United States shall consist of a Chief Justice of
the United States and eight associate Justices, any six of whom shall constitute
a quorum. (Emphasis supplied.)

When a quorum is not present, statutes allow the Chief Justice, in cases

directly appealed from the district courts, to remit the case for decision

by the Court of Appeals for the circuit in which the district court is
located.27 The Chief Justice may direct such circuit court of appeals to

sit en banc or constitute the three senior judges as the court whose
decision is to be final and conclusive.28 In other cases, viz, those not

appealed from the district courts, when a quorum is lacking in the Su
preme Court, the majority of Justices present, if they should decide that
the case cannot be heard and determined at the ensuing term, can affirm
the lower court's decision with the same effect as an affirmance when
the court is equally divided.29
H.R. 32 51,30 the second bill to be considered, proposes sweeping

changes in these statutes. First of all it repeals that section of Title 28

just adverted to which deals with the procedure of the Court when a

quorum is not present.31 It then proposes minor additions to another
section of the Code,32 in order to dovetail its main amendment of the
Code with those sections. The bill's major change in the Judicial Code
is to amend Section 1 of Title 28 to read:

For the purposes of each stage in the decision of a case or controversy before
the Supreme Court of the United States, a quorum of the Court shall consist
of the Justices of the United States who are able to participate and a circuit
judge for each Justice of the United States who is unable to participate and
for each vacancy on the Court. Six Justices of the United States shall constitute
a quorum for the purposes of any other action by the Court.

26 28 U.S.C. � 1 (Supp. IV, 19S1).
27 28 U.S.C. �2109 (Supp. IV, 1951).
28 Ibid.
29 Ibid.
30 H.R. 3251, 82d Cong., 1st Sess. (1951).
31 28 U.S.C. �2109 (Supp. IV, 1951).
32 28 U.S.C. �291 (Supp. IV, 1951).
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The bill also adds a new subsection to Section 291 of Title 28 wherein
it specifies that when less than nine justices are able to participate, the
Chief Justice shall, with the approval of the majority of Associate Jus
tices present, pick out and assign temporarily enough circuit judges to

secure a quorum for the Court.33
Summarizing its proposals, the bill provides: first, full participation

of the Court even at the granting of certiorari, since it specifically in
cludes "every stage" of a case; second, full participation of the Court
at the hearing of each case, such full participation to be effected either

by the actual membership of the Court or by the placing of a circuit

judge, appointed by the Chief Justice with the approval of those justices
able to participate; and finally, that the quorum of the Court will be
six in all other actions of the Court.34
The advantages of such a bill are clear. The Court would always have

a quorum; each stage of each case would receive the benefit of a hearing
with nine members actively participating, and finally, the spectre of the
divided Court would be avoided. Closer analysis of the bill, however,
will point up many disadvantages.
The result of such legislation would be a Court composed of shifting

membership. What would a shifting membership do to the work of the
Court? History points out how the Supreme Court, through the years,
slowly forges out of cases, iron-clad doctrines. One case is linked to

another until a particular rationale is developed. This can be readily
recognized by the mention of a few examples,�equal protection of the

laws,36 picketing and free speech,36 and the expansion of the theory of
res judicata.37 It would not be stretching the imagination too far to

suggest that one or two "visiting" judges could seriously hamper the
ends of the Court in this regard. Perhaps an example would better illus
trate this point. Let us suppose that the nine "original" Justices granted
certiorari to a case dealing with the protection of civil rights of a negro.

33 H.R. 3251, 82d Cong., 1st Sess. Sec. 2 (1951).
34 The Court's administrative duties�such as appointment of clerks, admission of attor

neys to practice before the Court.
35 Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938); Hurd v. Hodge, 334 U.S.

24 (1948) ; McLaurin v. Oklahoma State Regents, 339 U. S. 637 (1950) ; Sweatt v. Painter,
339 U.S. 629 (1950).

36 Thornhill v. Alabama, 310 U.S. 88 (1940); Carlson v. California, 310 U.S. 106

(1940); Drivers Union v. Meadowmoor Co., 312 U.S. 287 (1941); Giboney v. Empire
Storage Co., 336 U.S. 490 (1949).

�7 Baldwin v. Traveling Men's Assn, 283 U.S. 522 (1931); Stoll v. Gottlieb, 305 U.S.

165 (1938); Chicot County Dist. v. Bank, 308 U.S. 371 (1940).
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A glance at the past decisions of the Court reveals that the Court is

slowly building a body of case law which eventually will give the negro
full and equal standing in every respect.38 The rounding out of a doctrine
may be the very reason for the granting of certiorari. Yet, if between
the time of granting certiorari and the date of the hearing of the case

one or two Justices who granted certiorari were incapacitated, the result
of the case would depend upon the personal training, environment, lo

cality and background of the visiting judges. These judges could easily
become instrumental in placing a limitation upon the Court's previous
progress; or perhaps over-extend a doctrine when in fact the Court
wanted to limit it.
Further complication could result. If the "true" Court was ever

dissatisfied with a decision of the Court so composed, it could grant
certiorari to a similar case and then reverse the former decision. Cer

tainly, the undesirability of frequent reversals needs no further discussion.
Aside from the effect this would have upon the members of the legal
profession, even the Court itself would not be able to fathom what it
stood for as an entity.
Closely allied to the disadvantage just discussed, is the peculiarity

which could arise in that there could be members of the Court hearing
the case who in fact never had an opportunity to voice an opinion on

the matter of granting the certiorari. In granting this writ, much depends
upon the individual Justice, what he thinks and hopes would be most
beneficial to the development of the law for the best interests of the
nation. Hence, if those granting certiorari do not hear the case, and
those who did not grant actually hear on the merits, it is clear that the

relationship between the granting of certiorari and the end to be
achieved39 would be severed.

Again, a Court with shifting membership would destroy any hopes of
predicting decisions. A chameleon Court would result. The past attitude
of the Court could not serve as a prologue to its future decisions. What

38 See n. 35, supra.
39 In Cheatham, Dowling, Goodrich, Griswold, Cases and Materials On Conflict of Laws

(1941) pp. 359-360 there appears this footnote to the case of Kenney v. Supreme Lodge of
the World, 252 U.S. 411 (1920). "1. 'I also had a case in which Illinois tried to dodge
the Constitutional requirement of due faith and aids to judgments in other states by denying
jurisdiction to Courts otherwise competent. They laid hold of a statement of mine in an

earlier case that the Constitution did not oblige States to furnish a Court, but we said
the dodge wouldn't do.' Letter from O. W. Holmes to Sir Frederick Pollock, April 25,
1920, in 2 Holmes-Pollock Letters (1941) 41."
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was yesterday a liberal court could today become conservative. The choice
of circuit judges would hang like Damocles' sword over the outcome of

every case. Every lawyer realizes the tremendous effect this would have
on the profession. It is important for a lawyer both in the preparation
of his case and in his estimate of the outcome to have some degree of

certainty of prognostication. Often sagacious attorneys refrain from

championing causes when they realize that the present attitude of the
Court is invulnerable.40 With predictability gone, fortuity assumes too
much importance. An attorney petitioning for certiorari would never

really know what the composition of the Court might be when his case

was to be heard. He might petition a liberal Court only to argue his
cause before a Court tipped to the conservative side by the substitution
of "visiting" judges. And, of course, the reverse is equally true. Hence,
the element of chance would coerce the attorney to petition even though
the present Court's attitude would be contrary to his cause.

Yet to be considered are the administrative difficulties placed both on

the Supreme Court and the circuit courts by this legislative proposal.
The bill provides, as has been noted, that the circuit judges shall be

picked by the Chief Justice with the approval of the majority of those

Justices who are able to participate. No elaboration is needed to show
that this provision imposes more duties upon the already over burdened
Chief Justice and his associates.
Since the Chief Justice must secure the approval of the associate

Justices in his selection of circuit judges, the harmony of the Court, an
ever important requisite of an efficient Court, might be more easily dis

rupted than ever. The associate Justices might vie strenuously over whom
should fill the vacancies. The liberal Justice would seek his kind; and
vice-versa. A new bone of contention could result, and cause friction

among the sensitive and headstrong associate Justices. It is superfluous
to add that if the Chief Justice could not obtain a majority the entire
Court would be mired in a morass of administrative difficulties.
The Circuit Courts would suffer inestimably. All of the Circuits have

outstanding men on their respective benches. Even the temporary loss of

40 Cassels, Arnold, Fortas, Porter & Prosperity, Harper's Magazine, (November, 1951)
p. 62, the author writing of a prominent Washington law firm said at p. 67 "Since the

Bailey case the partners have sharply restricted their loyalty practice'. . . They explain
that this does not represent any disillusionment on their part. They feel that they have

carried the basic Constitutional fight for "due process" in loyalty procedures as far as

they can, until and unless the Supreme Court changes, or rather makes up, its collective

mind."
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a chief judge, or other member, would be a hardship on that Circuit.
Over and above this, their already crowded dockets would also suffer
the effects.
It is submitted that this proposed bill would bring about greater dis

advantages than benefits, and therefore, should not merit serious consid
eration.

The Joint Resolution Limiting the Term of Each Justice
H.J. Res. 64,41 the third piece of legislation to be analyzed, proposes

to amend the Constitution42 to read as follows:

The judicial power of the United States shall be vested in one supreme court
and in such inferior courts as the Congress may from time to time ordain and
establish. The judges, both of the supreme and inferior courts, shall be appointed
for a term of ten years. . . . (Emphasis supplied.)

The same provision for compensation is made as is now present in the

Constitution,43 and then the bill provides that the term of each judge in
the Supreme Court and inferior courts holding office at the date of ratifi
cation shall expire as of December 31, 1952, or ten years after the date
the oath of office was taken, which ever be the later.44 The term of any
judge who retires prior to the ratification will not be affected by this
legislation.45
If such a sweeping amendment were ratified, a great part of our entire

judiciary would be whisked out of office overnight. Of the present
members of the Supreme Court only two would remain.46
Aside from a complete clearing of the courts, a sustained turnover

of Justices would impede the development of the law and the adminis
tration of justice. Great judges, like poets, are not born. Ten years is
not sufficient for an attorney or law professor to develop fully as a judge.
It takes many more years than ten for a jurist, at least the average one,

41 HJ. Res. 64, 82d Cong., 1st Sess. (1951).
42 U.S. Const., Art. Ill, � 1.
� Ibid.
44 H.J. Res. 64, 82d Cong., 1st Sess. Sec. 2 (1951).
45 Id. at Sec. 3.
46 This was computed on the basis that it would take seven years for the amendment

to be ratified. In 1959 only Associate Justices Minton and Clark would be left and then
for only part of the year since they were appointed in 1949. However, if it would take
less than seven years to ratify the amendment the following may be helpful: Chief Justice
Vinson was appointed in June 1946; Associate Justices Black, Aug., 1937 ; Reed, Jan., 1938;
Frankfurter, Jan., 1939; Douglas, April, 1939; Jackson, July, 1941; Burton, Sept., 1945;
Clark, Aug., 1949; Minton, Oct., 1949.
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to acquire judicial skill and acumen. When he does, the entire judiciary
system benefits. To limit each Justice to ten years would be tantamount

to snatching the fruit of all the experience-gathering years from the

Supreme Court. Consider the loss to this country and to the development
of the law if such jurists as John Marshall, Roger B. Taney, Edward
Douglass White, Louis D. Brandeis, Oliver Wendell Holmes, Benjamin
Cardozo, and Charles Evans Hughes, to mention just a few, were limited
to a ten year term. And there are many men today both on the Supreme
Court and in the other federal courts who are destined to a place in the

juridical hall of fame. To sever such men from the federal judiciary
after but ten years on the bench would be an undeserved disaster to the
administration of justice in the federal system.
There is still another point concerning the proposed amendment which

is worthy of noting. It is obvious that prominent men of the bar and
learned professors of the law would not be attracted to such limited

judgeships. To become a judge is a dedication of one's life to a career

of hard work for the ultimate good of the nation. It is not to be con

fused with the holding of public offices. The pecuniary compensation of
a judge is hardly a lure for prominent and prosperous members of the
bar. In most instances it is a financial loss to accept a judgeship. Hence,
if the best men in the legal profession would not be attracted it follows
that the federal system would soon be clogged with men of both inferior
talents and doubtful legal acumen.
In fine, upon careful analysis, it is submitted that this proposed amend

ment deserves little or no commendation.

Conclusion

From this short survey it is apparent that none of these proposals
meet the acid test of practicability. Still it is equally manifest that the

present organization of the Supreme Court could be bettered. Perhaps
a media via, or a composition of the three proposals might be the answer.

For instance it is conceivable that the number of Justices could be raised
to twelve. One of the three additional Justices to be appointed every four

years. Thus the entire three would be appointed in different administra

tions, or at least with a four-year interval between appointments to

guard against the danger of "packing." After twelve years the Court
would number twelve. At that time the quorum should be raised to nine

and full participation required in every stage of case or controversy.
In case of a vacancy or non-participation the Chief Justice, following
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the privileges of seniority, would appoint the senior of the additional
Justices to fill in for the non-participant. Of course, upon the death or

retirement of a member of the Court the senior of the additional three
would fill his place. The associate Justice whom the President would
appoint in the place of the deceased or retired Justice would join the
Court as an additional Justice. Time, however, would erase the distinc
tion between "regular" Justices and "additional" Justices and soon the

quorum of nine would always be made up of the senior members of the
Court. The latest appointees would serve whenever there was a vacancy
or non-participation of one of the Justices. Eventually every such

appointee would, as his seniority accrued, become a member of the Court
which composes the quorum; and when this would happen such an

appointee would have been seasoned and previously experienced in the
work of the Court.
There are many plans which have been submitted and doubtlessly will

be submitted. Innate in each human is the desire to modify whatever
stands in peaceful existence. It may be well that a change is not now or

ever necessary. The Court has done well under its present organization
and perhaps it should be best left unchanged.

CHARLES F. CRIMI



RECENT DECISIONS
ANTI-TRUST�Where a Company, Organized and Assigned Patents by

Competitors, Grants Uniform Patent Licenses Fixing Minimum
Prices to Substantially All Manufacturers in the Field, It Vio
lates the Sherman Act, Even Though It Manufactures Nothing
but Engages Exclusively in Licensing Activities.

The United States brought suit against appellees, New Wrinkle, Inc. and
The Kay & Ess Co., in a civil proceeding charging that defendants had violated
Section 1 of the Sherman Anti-Trust Act which provides that "every contract

... or conspiracy, in restraint of trade or commerce among the several states

... is declared to be illegal. ..." The complaint charged that defendant Kay
& Ess Co. and an alleged co-conspirator, the Chadeloid Chemical Co., owned
certain patents covering the manufacture of wrinkle finish paints and enamels.
Each claimed that the patents of the other were dominated by its own, and, in
November, 1937, negotiations resulted in a contract in which Kay & Ess and
Chadeloid agreed to accept stock in a newly formed corporation, defendant
New Wrinkle, in exchange for assignment of their wrinkle finish patents. Under
this contract, New Wrinkle was to grant to manufacturers in the industry,
including Kay & Ess and Chadeloid, patent licenses incorporating agreements
which fixed minimum prices and terms at which all licensed manufacturers

might sell. Pursuant to this agreement, defendants and Chadeloid worked

together to induce manufacturers in the industry to accept the price-fixing
licenses which New Wrinkle offered. By September, 1948, when this suit was
instituted, substantially all such manufacturers in the United States had nearly
identical license agreements from New Wrinkle which required, inter alia, that
a licensee observe, in all sales of products covered by the licensed patents, a

schedule of minimum prices and selling terms and conditions established by
the licensor New Wrinkle. In the District Court, New Wrinkle moved to
dismiss on the sole ground that it had never engaged in interstate commerce

and therefore could not have violated the Sherman Act. New Wrinkle urged
in support of this contention, that is abstained from manufacturing, engaging
exclusively in licensing patents controlled by it and that the mere making of
such license contracts was not commerce within the meaning of the act. The
District Court, without opinion, granted the motion to dismiss as "well taken."
Plaintiff appealed to the Supreme Court which, in its decision, considered all
facts alleged in the complaint as true in view of the motion to dismiss. Held, the
making of patent license contracts for the purpose of regulating distribution and
fixing prices of commodities in interstate commerce is subject to the Sherman
Act even though the isolated act of contracting for the licenses is wholly
within a single state. United States v. New Wrinkle Inc., 72 S. Ct. 350 (1952).
The essential problem in this type of case concerns the balancing of privileges

or rights under the patent grant with the prohibitions of the Sherman Act

against combinations in restraint of trade or attempts to monopolize.

452
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In United States v. General Electric Co., 272 U. S. 476, 490 (1926), the
Court held, inter alia, that the Sherman Act was not violated by a price-fixing
agreement in a license granted to a competitor to make and sell under a

patent "provided the conditions of sale are normally and reasonably adapted
to secure pecuniary reward for the patentee's monopoly." The Court based
its decision in the General Electric case, supra, on a similar holding in the
earlier case of Bement v. National Harrow Company, 186 U. S. 70, 91 (1902).
Shortly after the General Electric decision, the Court declared that price

fixing of unpatented articles in interstate commerce is per se a violation of the
Sherman Act irrespective of reasonableness of prices or desirable motivation.
See United States v. Trenton Potteries Company, 273 U. S. 392, 397 (1927).
This rule was reiterated by the Court in several later cases under the Sherman

Act, some of which involved patents. United States v. Masonite Corporation,
316 U. S. 265, 274 (1942); Ethyl Gasoline Corporation v. United States,
309 U. S. 436, 458 (1940), both involving patents.
The rule of the General Electric case, supra, was reconsidered by the Court

in United States v. Line Material Company, 333 U. S. 287 (1948) and United
States v. United States Gypsum Co., 333 U. S. 364 (1948), both decided on

the same day. In the Line Material case, two competing companies held a

dominant and subservient patent respectively, the teachings of both being
required to make a successful commercial device. The companies entered into
a cross licensing agreement pursuant to which one of them, as sole sublicensor,
granted substantially identical licenses to make and vend under both patents to

substantially all the major manufacturers in the industry. The licenses in

corporated minimum price-fixing conditions which the Court declared were

intended to, and did, control the price of the device in interstate commerce.

The Court held 5 to 3 that price control through cross licensing and sublicensing
in this manner was beyond the patent monopoly and violative of the Sherman
Act. Said the Court at p. 308:

. . . the possession of a valid patent or patents does not give the patentee any
exemption from the provisions of the Sherman Act beyond the patent monopoly.

The licensees in that case were also held to have acted in violation of the
Sherman Act. However, the Court split four to four (one justice not participat
ing) on the question as to whether the General Electric case, supra, should be
overruled. Hence the rule of that case stands although its actual scope is some

what clouded at the present time by reason of such later decisions as the Line
Material case, the Gyspum case discussed below, and the instant case.
In the Gypsum case, supra, the Court unanimously held that the General

Electric case, supra, gives no support to a patentee charged with violation of
the Sherman Act for acting in concert with practically all members of an

industry to issue substantially identical patent licenses to such members, the
terms of which fixed prices and other conditions so that the industry was

completely regimented and prices stabilized.
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Except for the fact that defendant New Wrinkle was not a manufacturer and
engaged exclusively in patent licensing activities, this case involved substan
tially the same practices held illegal by the Court in the Line Material and
Gypsum cases, supra. The Court held that this factual difference was of no

significance as a defense to the alleged violation of the Sherman Act.
The Court had previously held that contracts which do not in themselves

affect interstate commerce may, nevertheless, be within the purview of the
Sherman Act if they are in fact used as a means to restrain interstate commerce.

United States v. South-Eastern Underwriters Association, 322 U. S. 533, 546
(1944). This rule, said the Court in the instant case, applies also to patent
license contracts which are part of a plan to restrain commerce; patents give
no protection from the prohibitions of the Sherman Act to such activities.
In view of the recent trend of Supreme Court decisions towards limiting

exceptions to the Sherman Act by virtue of the patent grant, the Court's

holding that the making of patent licensing contracts, even when made within
a single state, may be in violation of the Act appears to be a logical extension
of the existing rule regarding non-patent contracts. Accordingly, it appears
equally logical for the Court to have held that there was no material difference
between the situation in the Line Material and Gypsum cases, supra, and the
instant case, notwithstanding the fact that defendant New Wrinkle engaged
only in licensing activities whereas in the former cases the licensor was also a

manufacturer of tangible goods which passed into interstate commerce. There

is, of course, difficulty in reconciling this case with the General Electric case,
supra. However, this difficulty arises primarily in attempting to reconcile the
General Electric case, supra, with the Line Material case, supra, the latter
of which was relied on to a considerable extent in the instant case.

HENRY SHUR

ATTORNEY AND CLIENT�Person Not Licensed to Practice Law Who
Draws Will and Power of Attorney for Another May Be Punished
for Contempt of Court Notwithstanding a Statute Making the

Unauthorized Practice of Law a Misdemeanor.

The Deputy Surrogate of Bergen County, New Jersey, and a title searcher
working in the Bergen County Court House, neither of whom was licensed to

practice law, drew awill and power of attorney for an aged and infirm man whom
they had known for only a few months. By the will they were made residuary
legatees, and by the power of attorney they were made his "attorneys and
Guardians to take care of" him when he should become unable to take care of
himself. On the presentment of the Committee on the Unauthorized Practice of
the Law of the Bergen County Bar Association the Supreme Court of New

Jersey issued an order requiring them to show cause why they should not be

adjudged guilty of contempt of court and authorizing the taking of depositions
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to ascertain the facts. Held, the drawing of a will and power of attorney by
persons unlicensed to practice law constitutes contempt of court notwithstanding
a statute making the unauthorized practice of law a misdemeanor. In re Baker,
85 A. 2d 505 (N. J. 1951).
It is well settled in the United States that the power to control admissions

to the bar rests in the judiciary. In the state jurisdictions this power is

expressly granted by state constitution, e.g., New Jersey Constitution of 1947,
Article VI, � II, par. 3 ; expressly granted by statute, e.g., Vermont, Stats. Rev.
1947, � 1385; or regarded as an inherent power of the judicial branch of the

government, e.g., People ex rel. Illinois State Bar Ass'n. v. People's Stock Yards
State Bank, 344 111. 462, 176 N. E. 901 (1931). Where this power has been

expressly granted, by the rule of construction announced in McCulloch v.

Maryland, 4 Wheat. 316 (1819), the power to make such grant effective has
been implied. In re Morse, 98 Vt. 85, 126 Atl. 550 (1924). Even where the

power is regarded as inherent in the court, this incidental implied power has
been held to exist. People ex rel. Illinois State Bar Ass'n. v. People's Stock
Yards State Bank, supra. This implied power has generally been held to

include not only the right to discipline members of the bar but also the power
to discipline, by contempt proceedings, those who try to usurp the privilege of

acting as attorneys. In re Morse, supra; People ex rel. Illinois State Bar Ass'n.
v. People's Stock Yards State Bank, supra; contra, Murphy v. Townley, 67
N. D. 560, 274 N. W. 857 (1937).
In most states the unauthorized practice of law has been made by statute a

misdemeanor. E.g., N. J. Rev. Stat. 1937, 2:111-1; R. I. Gen. Laws 1938, c.

612, � 42. The passage of these statutes has not, however, been deemed to divest
the judiciary of its power to punish unauthorized practitioners for contempt.
People ex rel. Chicago Bar Ass'n. v. Goodman, 366 111. 346, 8 N. E. 2d 941

(1937), certiorari denied, 302 U. S. 728 (1937), rehearing denied, 302 U. S. 777

(1937). However, in some states the existence of a sanction other than contempt
has affected the courts' willingness to use contempt. Rhode Island Bar Ass'n. v.
Automobile Service Ass'n., 55 R. I. 122, 179 Atl. 139 (1935) ; In re McCallum,
186 Wash. 312, 57 P. 2d 1259 (1936). This is particularly true where the
acts are what might be considered as borderline cases. In at least one state it
has been said that where another sanction is available to punish such behavior,
it should be resorted to first. In re McCallum, supra.
What constitutes the practice of law has been the subject of disagreement

among the courts. All are agreed that an appearance in court constitutes such
practice. However, when it comes to specific acts outside of court, the courts
have varied considerably in determining how liberally the phrase "practice of
law" should be construed. The drawing of legal instruments such as deeds,
wills, powers of attorney and contracts of sale for another is generally regarded
as constituting the practice of law. People v. Alfani, 227 N. Y. 334, 125 N. E.
671 (1919); In re Duncan, 83 S. C. 186, 65 S. E. 210 (1909). The fact that
no fee is charged would appear to make no difference. State ex rel. Wright v.
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Barlow, 131 Neb. 294, 268 N. W. 95 (1936). However, some courts have held
that single or isolated acts of drawing legal instruments even for a fee, do not

constitute the practice of law. In re Opinion of the Justices, 289 Mass. 606, 194
N. E. 313 (1935); People v. Weil, 237 App. Div. 118, 260 N. Y. Supp. 658

(1932). It is required by these courts that there be an habitual preparation of

legal documents for a fee. In re Umble's Estate, 117 Pa. Super. IS, 177 Atl.
340 (1935).
Prior to the instant case the law of New Jersey on the subject of punishment

for unauthorized practice was set out in the case of In re Frederick Bugasch, Inc.,
12 N. J. Misc. 788, 175 Atl. 110 (1934). In that case the court refused to

exercise its undoubted power to punish for contempt where a person not

licensed to practice law had rendered services in the probate of a will, preparing
and filing an inventory for inheritance purposes, and drawing and recording of
two bonds and releases. In its opinion the court said:

... we should not resort to or exercise the inherent, but none the less drastic
and extraordinary, power and right of this court to punish, under all circumstances,
those who appear to have committed an act or acts which may be construed as

being in contempt of court. It is a power that is not and should not be exercised

lightly.

This is essentially the same as the rule followed in Rhode Island. The court

in that state has, however, attempted to lay down a test as to when this extra

ordinary power should be invoked. It has said that it should not be used "...
unless there is ... an evident need for summary action to protect the public
and the jurisdiction of the court." Rhode Island Bar Assn. v. Automobile Service
Assn., 55 R.I. 122, 179 Atl. 139 (1935).
There are good reasons for this hesitance on the part of some courts in

exercising this extraordinary power. Criminal contempt is a necessary power,
but it is dangerous in that it operates without the tempering influence of a

jury trial and without many of the constitutional guarantees designed to protect
an accused from unjust conviction. Ex parte Grossman, 267 U. S. 87 (1925);
In re McCallum, supra. In the present case the two accused stand convicted of
criminal contempt without ever having appeared in court.

In the instant case both the majority of the court and the minority have

expressed agreement with the principle expressed in the Bugasch case that

contempt ". . . is a power that is not and should not be exercised lightly." They
both therefore, align themselves with those courts which have said that the

extraordinary remedy of contempt should be used only where summary action
is necessary to protect the public or the jurisdiction of the court, but, where
the acts are trivial or isolated, the proper sanction is prosecution under the
statute. However, they come into conflict as to where the line is to be drawn
as to what conduct is so flagrant as to warrant resort to the extraordinary
remedy of contempt. In this case there is but the isolated instance of the

drawing of a will and a power of attorney. Granted there is conduct on the
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part of the two accused which comes close to fraud, it is, nevertheless, irrelevant
to the charge of unauthorized practice of law. Therefore, it would appear that
this court is stretching the concept of what acts require summary action to an

extreme not heretofore reached by those courts which reserve contempt for only
those cases where summary action is necessary to protect the public or the

jurisdiction of the court.
H. B. ROBERTSON, JR.

BANKRUPTCY�Recent Amendment to Bankruptcy Act Makes Trust
Receipts Valid Against the Trustee in Bankruptcy and Is Applied
Retroactively to a Case Appealed Under the Old Law.

Harvey Distributing Co. was a distributor of coin operated machines. In
1947 and 1948 it executed trust receipts for certain machines in accordance
with the Uniform Trust Receipts Act enacted in Virginia to the Coin Machine

Acceptance Corporation. On March 4, 1949, a petition for involuntary bank
ruptcy was filed against Harvey and it was so adjudicated on March 21, 1949.
In subsequent proceedings the District Court held the, trust receipts to be

preferences under the bankruptcy laws. While an appeal from this decision
was pending, and more than a year after the filing of the petition, Congress
amended the law with a proviso that the amendment was to be applied, as far
as practicable, to the proceedings pending when the amendment took effect.
The Circuit Court of Appeals remanded the case for reconsideration in light
of the new law. The District Court again held the trust receipts invalid and
the new law inapplicable. Held, the amendment gives the holder of the trust

receipts a preferred claim against the trustee in bankruptcy and is applicable
to proceedings in pending cases. Coin Machine Acceptance Corporation v.

O'Donnell, 192 F. 2d 773 (4th Cir. 1951).
In recent years an active controversy has arisen over what security devices

are or should be given effect in bankruptcy. Modern bankruptcy statutes
allow the trustee, in certain circumstances, to recover property which the

bankrupt transferred to some creditors to the disadvantage of others within
four months preceding bankruptcy. The crux of the question involves a determi
nation of what rights in property must be transferred in order to constitute
the transaction a transfer within the meaning of the preference section. Under
the doctrine enunciated in Sexton v. Kessler, 225 U. S. 90 (1912) and Carey v.

Donahue, 240 U. S. 430 (1916) an equitable lien, though secret, was valid
against the trustee in bankruptcy if given before the four months period. The
Chandler Act of 1938, 52 Stat. 840, 869 (1938), 11 U. S. C. � 96 (1946),
introduced the bona fide purchaser test to determine whether a transfer was a

preference. Under this test the transfer must have been sufficiently perfected
to be valid against a hypothetical bona fide purchaser. By this means it was
sought to eliminate the preferred position of secret equitable liens which are
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widely assailed for their tendency to deceive potential creditors, though this
condemnation is not universal. Hanna, Preferences as Affected by Section 60 c

and Section 67 b of the Bankruptcy Law, 24 J. N. A. Referees Bank, 115 (1950).
Subsequently it developed that assignment of accounts receivable without
notification to the account debtors constituted a preferred transfer where
the applicable state law required this notification in order to perfect the

assignment against later assignees, Corn Exchange Bank v. Klauder, 318 U. S.
434 (1943). Changes in state laws prevented the dire effect on accounts

receivable financing which it was predicted the Klauder case would bring. Most
commentators agreed that a number of other security devices including trust

receipts were preferences under the test of the Chandler Act. The present
court, however, thought, by way of dictum, that Congress did not intend to

strike down trust receipts in its bona fide purchaser test and that trust receipts
are not comparable to the secret liens which Congress aimed at in that test.
The trustee in bankruptcy, reasoned the court, is much more akin to a buyer in
bulk, against whom trust receipts are valid, than to a buyer in the ordinary
course of trade, against whom they are not.

The dissatisfaction with the operation of this clause of the Chandler Act,
gave rise to the amendment of March 18, 1950, 64 Stat. 22 (1950), 11 U. S. C.

� 96 (Supp. IV, 1951), which substituted the hypothetical lien creditor test,
i.e., the transfer of property must have been so far perfected that no subsequent
lien upon such property obtainable by legal or equitable proceedings (a lien

resulting from judgment, decree, garnishment, execution, or like process) could
become superior to the rights of the transferee. Recordation of the trust

receipts in the instant case had taken place long before insolvency and thus,
under Virginia law, 6 Va. Code Ann. � 557 (1950), the holder of the trust

receipts was protected against subsequent hypothetical lien creditors. The court,
without further elaboration, held that the amendment removes all uncertainty
regarding Congress' intention not to include trust receipts among the disfavored
security devices.
The vexed state of the question perhaps influenced the court in giving the

amendment the fairly wide retroactive effect that it did. The retroactive applica
tion of amendments to the Bankruptcy Laws has been subject to judicial
scrutiny both where the law was made specifically retroactive, for instance, 44
Stat. 667 (1926) and the Chandler Act, supra, and where no such provision
was inserted by Congress.
The grounds upon which such laws have been attacked were either as an

illegal deprivation of vested property rights or, more generally, as defeating
a legitimate expectation. The Congress' power in bankruptcy legislation is

very wide but is, nevertheless, subject to the commands of the Fifth Amendment,
Kuehner v. Irving Trust Co., 299 U. S. 445 (1937). The Frazier-Lemke Act

of 1934, 48 Stat. 1289 (1934), was declared unconstitutional because it deprived
a mortgagee, in contravention of the Fifth Amendment, of certain rights he had

under state law to enforce his lien, Louisville Bank v. Radford, 295 U. S. 555
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(1935). Congress is, however, not precluded from interfering in certain

respects with the rights of lien holders. Wright v. Vinton Branch, 300 U. S. 440

(1937); Thompson v. Siratt, 95 F. 2d 214 (8th Cir. 1938); In re Chicago,
R.I. & P. Ry. Co., 90 F. 2d 312 (7th Cir. 1937), certiorari denied, 302 U. S.
717 (1937). In the instant case, the trustee in bankruptcy made a similar

argument as regards the rights of the unsecured creditors once a petition has
been filed. The view that the rights of creditors become fixed at the time of
the filing of the petition has not infrequently been expressed by judges. For

example, the Court in United States v. Marxen, 307 U. S. 200, 207 (1939)
rejected a priority of the United States which had not existed at the time of
the filing of the petition "... for the reason that the rights of creditors are fixed

by the Bankruptcy Act as of the filing of the petition in bankruptcy." Never

theless, the courts have in the past given retroactive effect to amendments in
the bankruptcy laws which altered the rights of general creditors and other
parties after the petition had been filed.
Three considerations have been most frequently mentioned in these cases:

the type of rights affected, the stage of the proceedings at the time of the amend
ment, and the intent of the legislator with respect to the retroactive effect of the
statute. A specifically retroactive amendment which changed the order of

priorities was given effect where no order of distribution had yet been made.
Adams v. Bowen, 46 F. 2d 294 (1st Cir. 1931) ; City of Chelsea v. Dolan, 24 F.
2d 522 (1st Cir. 1928). Similar questions arise as to the right of discharge which
generally has been adjudicated according to the law in force at the time the
court was acting, In re Carter, 32 F. 2d 186 (2d Cir. 1929) ; Royal Indemnity
Co. v. Cooper, 26 F. 2d 585 (4th Cir. 1928); Lockhart v. Edel, 23 F. 2d 912
(4th Cir. 1928); In re Seaholm, 136 Fed. 144 (1st Cir. 1905); In re lones, 15
F. 2d 692 (N. D. Ga. 1927). These cases, it should be noted involved an

amendment which impaired the bankrupt's rights. Only where the date for
filing objections to discharge had passed and the language providing for retro
active effect was, in the opinion of the judge, not explicit enough was an amend
ment not applied in adjudicating the question of discharge, In re Wyatt, 32
F. 2d 350 (D. C. E. D. Va. 1927).
Amendments decreasing the rights of the general creditors have been construed

retrospectively when this appeared the legislative intention and when the estate
had not yet been distributed, In re Old Algiers, 100 F. 2d 374 (2d Cir. 1938) ;
In re William Akers, Jr. Co., 31 F. Supp. 900 (E. D. Pa. 1940). But where
the legislative intention was not manifest and the amendment supervened
after filing of the petition, In re C. H. Earle, Inc., 2 F. Supp. 15 (E. D. N. Y.
1932), affirmed, 65 F. 2d 1013 (2d Cir. 1933), certiorari denied, 290 U. S. 674
(1933), or where the amendment became effective after the time for filing
claims had passed, In re John G. Gasteiger & Co., 25 F. 2d 642 (2d Cir. 1928),
the amendments were not applied retrospectively. Where the amendment
occurred prior to bankruptcy, it was applied, In re Inland Dredging Corpora
tion, 61 F. 2d 765 (2d Cir. 1932). Most closely analogous to the present



460 The Georgetown Law Journal [Vol. 40: p. 452

situation is that of Carpenter v. Wabash Ry. Co., 309 U. S. 23 (1940), where
a bankrupt railroad in receivership under Section 77 of the Bankruptcy Law
was involved. The Circuit Court of Appeals had denied priority to a workman's
personal injury claim against the estate. After certiorari had been granted,
Congress, by amendment with retroactive operation, gave priority to such
claims. The Supreme Court held that the law in force at the time it was

deciding the case must govern. It did not, however, specifically consider whether
this holding offended against the Fifth Amendment or how it harmonized with
the theory of rights being fixed by the filing of the petition.
Judicial doctrine on the point is perhaps lacking in precision. This may

be explained in part by the phraseology of the retroactive clauses themselves,
in part by the test formulated for their interpretation in the Algiers case,
supra, namely, whether the amendment can be applied in the pending proceeding
as "fairly and conveniently," considering all that has happened in the proceed
ing, as it could have been had the proceeding already begun when the amend
ment became effective, and in part, finally, by the formulation of the constitu
tional limitation of the bankruptcy power, as announced in Hanover National
Bank v. Moyses, 186 U. S. 181 (1902) and elaborated in the Kuekner case,
supra. There the court pointed out that the Fifth Amendment forbids the
destruction of a contract but not the enactment of bankruptcy legislation affect

ing the creditor's remedies and the measure of his participation in the bankrupt's
estate so long as the legislative provisions are in accordance with a "fair,
reasonable, and equitable distribution" of the estate. These general tests, the
court found, satisfied in the instant case. It also found more specific precedent
for its holding in the cases interpreting retroactive bankruptcy laws. It

logically developed them to reach the legal conclusion of the case, the diminu
tion of the general creditors' rights by validation of a lien void prior to the

appeal. It thus cast further doubt on the efficacy of the filing of the petition,
at least in cases of legislative amendment, in fixing the rights of the parties.

TILLMAN NEUNER

CONSTITUTIONAL LAW�Admission of Evidence Obtained by the Use
of a Stomach Pump on the Accused Against His Will Violates the

Due Process Clause of the Fourteenth Amendment.

Possessing information that petitioner Rochin was selling narcotics in viola
tion of state law, three deputy sheriffs of Los Angeles County entered through
an open door the two-story dwelling house in which petitioner lived and forced

open the door to the second-floor room which he occupied. Entering, they
found Rochin sitting partly dressed on the side of a bed. Near the bed was a

table on which the deputies saw two capsules. When one of the deputies asked
"Whose stuff is this?" Rochin seized the capsules and put them in his mouth.
The deputies forcibly attempted to extract the capsules from Rochin's mouth.
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When this proved unsuccessful, the deputies handcuffed petitioner and took
him to a hospital, where, at the direction of one of the officers, a doctor forced
a tube into Rochin's throat and poured an emetic solution into the tube. This

"stomach pumping" process produced vomiting. Two capsules, which upon

analysis proved to contain morphine, were extracted from the vomited matter.

Rochin was tried and convicted of possessing a preparation of morphine in

violation of the California Health and Safety Code. The principal evidence

against him was the two capsules. The District Court of Appeal of California
affirmed and the Supreme Court of that state denied a petition for a hearing.
The Supreme Court of the United States granted certiorari. Held, the conviction
of petitioner was obtained by methods that violate the Due Process Clause of
the Fourteenth Amendment. Rochin v. People of California, 342 U. S. 165

(1952).
The decision represents a departure from the dichotomous reasoning of

Wolf v. Colorado, 338 U. S. 25 (1949), in which the Supreme Court held that
in a prosecution for a state crime in a state court the Fourteenth Amendment
does not forbid the admission of evidence obtained by an unreasonable search
and seizure. In the Wolf case, supra, the majority opinion, written by Mr.

Justice Frankfurter, stated that the Federal exclusionary rule barring the use

of evidence obtained through an illegal search and seizure has been derived
by judicial implication. Therefore, the states are free, within the minimal
standards assured by the Due Process Clause, to exercise their discretion in

selecting the means of enforcing the individual's constitutional right of privacy
against arbitrary intrusion at the hands of the police. The effect of the decision
was to divorce the use of the evidence from the manner in which is was obtained.
The Wolf case, supra, determined the admissibility of evidence obtained by

means of an illegal invasion of the premises of the defendant whereas the
present decision determines the admissibility of evidence secured through
physical abuse of the accused. In the present case the Court has adopted the
rationale of the confession cases, and has refused to divorce the question of
the admissibility of the evidence from the means employed to obtain it.
The application of the test of fairness to the means by which the evidence was

obtained determines the admissibility of the evidence.
The Due Process Clause of the Fourteenth Amendment requires the exclusion

of a coerced confession not merely because such a confession may be false,
and thereby deprive the accused of a fair adjudication of his guilt, but also
because the coercive methods used to obtain the evidence are inconsistent with
our basic concepts of common decency and fair play. Watts v. Indiana, 338
U. S. 49 (1949) ; Turner v. Pennsylvania, 338 U. S. 62 (1949) ; Harris v. South
Carolina, 338 U. S. 68 (1949) ; Lisenba v. California, 314 U. S. 219, 236 (1941),
rehearing denied, 315 U. S. 826 (1941); Chambers v. Florida, 309 U. S. 227
228 (1940); Brown v. Mississippi, 297 U. S. 278 (1936).
In the present case, as in the confession cases, Mr. Justice Frankfurter, speak

ing for the Court, declared that the means used to obtain the evidence bear
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examination to determine whether the Due Process Clause has been violated.
Said the Court at p. 172:

It has long since ceased to be true that due process of law is heedless of the
means by which otherwise relevant and credible evidence is obtained. It was not
true even before the series of recent cases enforced the constitutional principle
that the States may not base convictions upon confessions, however much verified,
but obtained by coercion ....

The Court held that the use of a stomach pump against the will of the accused
to extract evidence from his person offends the community's sense of fair play,
and that Due Process bars the use of the evidence so obtained. In contrast

to the reasoning in the Wolf case, supra, the Court refused to divorce the means

of obtaining the evidence from the question of its admissibility. In line with
the confession cases, the Court determined whether the means used to obtain
the evidence met the test of fairness. The struggle to open petitioner's mouth
and the forcible extraction of the capsules by means of a stomach pump were

a course of proceeding which shocked the conscience of the Court. The evidence
obtained thereby was ruled inadmissible because to hold otherwise would
sanction the conduct of the state police officers in their physical abuse of the
accused. In the instant case, the Court stated at p. 173:

. . . Coerced confessions offend the community's sense of fair play and decency.
So here, to sanction the brutal conduct which naturally enough was condemned
by the court whose judgment is before us, would be to afford brutality the cloak
of law ....

The opinion intimated that the decision was not to be interpreted as over

turning state court rulings permitting the use of modern methods and devices
in the enforcement of state penal codes. Therefore, the judgments of state

courts declaring constitutional the use of such procedures as the blood test to

determine intoxication, State v. Ayers, 70 Idaho, 18, 24, 211 P. 2d 142, 144

(1949) ; blood typing with the consent of the accused but without his knowledge
that it was to be used to link him with the crime of murder, Davis v. State,
189 Md. 640, 57 A. 2d 289 (1948); examination of the accused for venereal

disease, Skidmore v. State, 59 Nev. 320, 328-329, 92 P. 2d 979, 982-983, (1939),
would seem to be undisturbed unless employed under circumstances which would
not meet the test of fairness. It should be noted, however, that the dicta in the
Davis case, supra, to the effect that pertinent evidence may be admitted against
the accused regardless of how it was obtained, is not the law in the light of the
present decision.
In separate concurring opinions, Mr. Justice Douglas and Mr. Justice Black

again took the position that the Bill of Rights is incorporated in the Due Process

Clause of the Fourteenth Amendment; and that the privilege against self
incrimination requires exclusion of evidence obtained by stomach pumping the
accused. Consistent with prior holdings of the Supreme Court, the opinion of



1952] Recent Decisions 463

the Court rejected such contentions. The Court has held that the privilege
against self incrimination is not an element of Due Process of Law within
the meaning of the Fourteenth Amendment, Adamson v. California, 332 U. S.

46, 51 (1947); Twining v. New Jersey, 211 U. S. 78, 105 (1908). Also, the
privilege has been interpreted to refer to testimonial compulsion only. Holt v.
United States, 218 U. S. 245, 252 (1910).
The decision represents a sensible application of the Due Process Clause of

the Fourteenth Amendment. It is not a blanket prohibition on the use of
modern methods in discovering evidence leading to the conviction of criminals.
It does, however, require that the means used in extracting evidence from the

person of the accused conform to the test of fairness if the evidence is to be
used against the accused. If such means shock the conscience of the court,
as in the instant case, then the evidence will not be admitted.

GEORGE J. MEIBURGER

CONSTITUTIONAL LAW�Neither the Fourth Amendment Nor the
Federal Communications Act Will Preclude a Federal Agent from
Testifying to a Conversation of the Accused with an Informer
when Overheard by the Agent on a Receiving Set Tuned to a

Microphone Concealed on the Informer.

The appellant was convicted of making an illegal sale of opium and con

spiring to do so. A paid informer of the Narcotics Bureau made two friendly
visits to the appellant's combined laundry and dwelling. Unknown to the

appellant the informer had concealed in his pocket a microphone which trans
mitted everything the two men said to a receiving set manned by the Narcotics
Agent, outside the building. At the trial almost a year later the Narcotics
Agent testified, over the appellant's objection, to what he had overheard on

the receiver. The informer never took the stand. Thus, the conviction of the
appellant was based primarily on the testimony of the Narcotics Agent. The
appellant contended that the Narcotics Agent's testimony was inadmissible
because it was obtained by a trespass and constituted an unreasonable search
and seizure in violation of the Fourth Amendment and was also forbidden by
the Federal Communications Act. Held, neither the unreasonable search and
seizure provision of the Fourth Amendment nor the Federal Communications
Act will preclude a Federal agent from testifying to a conversation of the
accused with an informer when overheard by the agent on a receiving set tuned
to a microphone concealed on the informer. United States v. On Lee, 193 F.
2d 306 (2d Cir. 1951), certiorari granted, no. 543, U. S. Sup. Ct., Mar. 4, 1952
(20 U.S.L. Week 3229).
The major issue in this two to one decision from the Second Circuit was

whether or not the seizure of an incriminating oral statement by the use of
subterfuge constituted an unreasonable search and seizure in violation of the
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Fourth Amendment. With respect to the violation of the Federal Communica
tions Act, 48 Stat. 1064, 1103 (1934), 47 U. S. C. � 605 (1946), the court
held there was no "interception" of a communication by wire or radio as

contemplated by the statute.

The Supreme Court has consistently held that an unlawful entry by a Govern
ment Agent coupled with the seizure of a tangible object, such as papers,
documents or narcotics, constitutes an illegal search and seizure in violation of
the Fourth Amendment rendering the objects seized inadmissible as evidence
in a criminal proceeding. Gouled v. United States, 255 U. S. 298 (1921) ; Weeks
v. United States, 232 U. S. 383 (1914). In later decisions the Court has ruled
that intangible objects, i.e., conversations or admissions, were not within the

purview of the Fourth Amendment and thus could not be the object of an un

reasonable search and seizure. In Olmstead v. United States, 277 U. S. 438

(1928), conversations overheard by wire tapping were held to be admissible
while in Goldman v. United States, 316 U. S. 129 (1942), conversations over

heard by the use of a detectaphone were held to be admissible. In both these
cases there was no entry but logic would seem to demand that if the object
seized were not within the contemplation of the Fourth Amendment then the
means by which it was obtained would be immaterial.
In the instant case the entry was gained by subterfuge and an intangible

object (the admission of the accused) was seized. On the basis of the Gouled

case, where incriminating documents seized by a federal agent who had gained
entry by deception, were held to be inadmissible, and a later comment by Mr.
Chief Justice Taft in Olmstead v. United States, supra, at 463-464 that the
Gouled case applied only to the seizure of "tangibles," the majority held that
that the oral statement was not barred by the Fourth Amendment. However,
there was dictum in the Goldman case, supra, at 134-135 to the effect that an

"intangible" object can be the basis of an unreasonable search and seizure when
obtained by an unlawful entry. This dictum was followed in the case of
Nueslein v. District of Columbia; 73 App. D. C. 85, 87, 115 F. 2d 690, 692

(1940), in which police officers entered unlawfully and defendant made an

incriminating oral statement to the officers. The statement was held to be in
admissible and the court emphasized that "[t]he crucial thing 'found' in this
'search' was a declaration of fact by the defendant that has become decidedly
incriminating." The dissent in the instant case followed this latter reasoning
which would repudiate the "tangibility" test of the Olmstead case and place the

emphasis on the lawfulness of the search by which the incriminating subject
matter was seized.
The incriminating evidence in the case under discussion was seized by a

federal agent concealing his true identity. The Supreme Court has stated that
evidence gathered by Government Agents, who have concealed their true

identity, appears always to have been admissible. Olmstead v. United States,
supra, 468. But Cf. Gouled v. United States, supra. Some of the lower
federal courts have reached the same conclusion. Blanchard v. United States,
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40 F. 2d 904 (5th Cir. 1930), certiorari denied, 282 U. S. 865 (1930); United
States v. Wainer, 49 F. 2d 789 (W. D. Pa. 1931). But Cf. Fraternal Order oj
Eagles, No. 778 v. United States, 57 F. 2d 93 (3rd Cir. 1932). The lawfulness
of the entry in the instant case can be further distinguished by the fact that
the incriminating oral statements were overheard in the accused's place of
business. The Supreme Court has recognized that there is a difference between
an entry into a private home and an entry into a place of business, Davis v.

United States, 328 U. S. 582, 593 (1946), and one court has held that an

officer's entry as a customer into a public barroom was a lawful entry. Dillon v.

United States, 279 Fed. 639, 646 (2d Cir. 1921). Therefore, it would appear
that the entry in the principal case was lawful, in spite of the fact that it was

gained by subterfuge, and not an illegal search in violation of the Fourth
Amendment. Yet, even if this entry were found to constitute an illegal search
within the meaning of the Fourth Amendment the incriminating oral statement
would still appear to be admissible under the "tangibility" test of the Olmstead
case.

In the final analysis it would seem that a departure from the Olmstead case

is desirable. The "tangibility" test does not appear to be a sound way of

determining whether or not there has been an unreasonable search and seizure
within the scope of the Fourth Amendment because it would seem to completely
disregard the means by which the incriminating evidence was seized. A petition
for certiorari has been granted in the instant case and the Supreme Court will
have an excellent chance to redetermine its position on the Olmstead case. It
is interesting to note that since the five to four decision in the Olmstead case, the
entire membership of the Supreme Court has changed. The following members
of the present Court appear to be opposed to the "tangibility" test of the
Olmstead case; Mr. Justice Black, Mr. Justice Reed and Mr. Justice Douglas
by joining with the majority in the Goldman case apparently subscribed to the
dictum enunciated there which would make an incriminating oral statement
inadmissible when coupled with an unlawful entry. Mr. Justice Frankfurter
joined in a separate opinion in the Goldman case and stated his express desire
to overrule the Olmstead case. Mr. Chief Justice Vinson, when sitting as a

Circuit Judge, wrote the opinion of the court in the Nueslein case which has
been criticized as completely disregarding the core of the opinion in the Olmstead
case. See Morgan, The Law of Evidence, 1941-1945, 59 Harv. L. Rev. 481,
536-537 (1946). Thus the possibility of the Olmstead case being overruled
either expressly or impliedly, so that an incriminating oral statement would be
within the purview of the Fourth Amendment, does not appear to be too remote

considering the present composition of the Court.
SAMUEL M. LYON, JR.
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EVIDENCE�In Cases Involving Charges of Invitation to Sodomy, the
Trial Court Should Consider the Testimony of a Single Witness
with Caution, Should Consider Evidence of Defendant's Good
Character as Particularly Applicable, and Should Require Cor
roboration of Circumstances Surrounding the Partles.

Appellant in a trial before a judge without a jury was convicted of inviting
a male District of Columbia police officer to accompany him to the former's
apartment for a lewd and immoral act. The alleged offense took place in a

downtown public park about midnight following a conversation between the
two, the origin of which was in dispute. The officer claimed that the appellant
proposed they go to appellant's apartment for an act of perversion. The appel
lant, on the other hand, said that the officer complained about the difficulty of

getting drinks after hours and suggested that the appellant might have liquor
at his apartment, to which the appellant responded that the officer would be
welcome to a drink if he cared to go to the apartment. After the two men

walked to appellant's parked car, the officer placed appellant under arrest and
signaled a fellow officer, who shared jointly the duty of vice detection in the

park, but who had heard none of the disputed colloquy. The appellant's good
character was the subject of favorable testimony by ten character witnesses.
Three circumstances in connection with the episode are particularly important:

appellant knew his apartment mate was at home, having left him there shortly
before the encounter and arrest; the arresting officer unequivocally denied he
had stated to an officer in the Probation Office that appellant was the subject of
complaint at the federal agency employing him while the Probation Office

employee testified positively to the contrary; and, although the arresting officer
could not recall at the trial the number of arrests he made for similar offenses
in the park that night, his colleague testified that the arresting officer had made
six such arrests. Upon appeal the judgment of conviction was set aside for
lack of requisite proof to convict. Held, that although no rigid requirements
would be imposed as to quantity or character of proof, trial courts should give
attention to three considerations in respect to charges of invitation to sodomy:
first, the testimony of a single witness should be received and considered with

great caution; second, evidence of good character is particularly applicable to

this class of cases because such evidence is usually the only defense that is
available to accused against such a charge except his own word; third, corrobo
ration of circumstances surrounding the parties at the time should be required.
Kelly v. United States, no. 10,639, U. S. App. D. C, Jan. 10, 1952.
The essential question in this case concerns the standard of proof required to

sustain a conviction in a criminal case and whether special standards should be
set in particular situations.
In Hammond v. United States, 75 App. D. C. 397, 398, 127 F. 2d 752, 753

(1942), the court cited the following to be the correct standard for a directed
verdict and subsequent action by an appellate court upon a verdict of conviction:
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"Unless there is substantial evidence of facts which exclude every other hypothesis
but that of guilt it is the duty of the trial judge to instruct the jury to return

a verdict for the accused, and where all the substantial evidence is as consistent
with innocence as with guilt it is the duty of the appellate court to reverse a

judgment against him."

This standard of the Hammond case, known as the reasonable hypothesis rule,
was set forth more than a quarter of a century before in Isbell v. United States,
227 Fed. 788, 792 (8th Cir. 1915), and presumably prevailed until the court's

opinion in Curley v. United States, 81 App. D. C. 389, 160 F. 2d 229,
(1947), certiorari denied, 331 U. S. 837, rehearing denied, 331 U. S. 869 (1947).
The reasonable hypothesis rule was on one occasion, however, during this period
applied in modified form in Cady v. United States, 54 App. D. C. 10, 293 Fed.
829 (1923).
In the Curley case, supra, the court held that the rule of the Hammond case,

supra, was not to be applied in considering a motion for directed verdict and
declared the proper rule to be that a motion for a directed verdict is to be granted
if there is no evidence upon which a reasonable mind might fairly conclude guilt
beyond a reasonable doubt; if either of the two results, a reasonable doubt
or no reasonable doubt, is fairly possible, the jury must be allowed to decide the
matter. The effect of this later rule is to ease considerably the burden on the
Government regarding the making of a prima facie case. It was further pointed
out in the Curley case, supra, that the rule of the Hammond case, supra, was
the proper standard to be used by a trial judge for instructing a jury in a

criminal case but had been improperly confused with the standard to be used
in directing a verdict in a criminal case.
The Court of Appeals for the District of Columbia has authority to prescribe

rules for the jurisdiction relative to proof in criminal cases. See, Griffin v. United
States, 336 U. S. 704 (1949); Fisher v. United States, 328 U. S. 463 (1946);
McNabb v. United States, 318 U. S. 332, 340-341 (1943); Funk v. United
States, 290 U. S. 371 (1933). In the past this court has prescribed not only
general rules as to the standard of proof but has particularized in cases involving
special circumstances. In regard to rape, it has been held that the testimony
of the prosecutrix must be corroborated by evidence as to the circumstances
surrounding the parties at the time. Ewing v. United States, 77 App. D. C. 14,
135 F. 2d 633 (1942), certiorari denied, 318 U. S. 776 (1943); Kidwell v.
United States, 38 App. D. C. 566 (1912). The court has held that if a drug
addict is a witness for the prosecution, the defendant has the right to an

instruction that the addict's testimony must be viewed with suspicion and
received with great caution. Fletcher v. United States, 81 App. D. C. 306, 158
F. 2d 321 (1946). Further, it has been held that the accused is entitled as a

matter of right to an instruction that the testimony of an accomplice must be
received with suspicion and the greatest caution. Freed v. United States, 49
App. D. C. 392, 266 Fed. 1012 (1920).
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On other occasions, although rigid rules were not prescribed, the court has

given advice and noted caution for the benefit of the trial courts. It has advised
the trial court that it should caution the jury as to the dependability of an

informer's testimony although failure to do so was held not to be reversible
error in the absence of a request to instruct on this subject. Cratty v. United
States, 82 App. D. C. 236, 242, 163 F. 2d 844, 850 (1947). Similar advice was

given by the court with respect to testimony of accomplices, Borum v. United

States, 61 App. D. C. 4, 56 F. 2d 301 (1932), and testimony of private
detectives. Gassenkeimer v. United States, 26 App. D. C. 432 (1906).
Historically in cases involving the charge of sodomy courts have laid down

special rules and have been unusually careful in regard to the amount and
manner of proof. Testimony concerning sodomy must be subject to rigid
scrutiny. Bates v. Bates, 153 Pa. Super. 133, 33 A. 2d 281 (1943). The accusa

tion of sodomy is so destructive that the law considers that "... the accusation
is a coercion which men cannot resist. This seems to be the only case in which
a threat to prosecute, will supply the place of actual force." Long v. The State,
12 Ga. 293, 319 (1852).
Thus, it seems clear that a threat of an accusation of a spoken invitation to

commit sodomy is peculiarly coercive, as much so, possibly, as a threat of
accusation of the act itself. As pointed out by the majority in the instant case,
it is, perhaps, even harder to provide a defense against the former than the
latter; there is little with which to defend one against an uncorroborated charge
of the spoken invitation except one's good reputation and demeanor on the
witness stand. The embarrassment under which an innocent defendant would
be laboring while on the stand might make it exceedingly difficult to maintain
the composure necessary to convince the trier of fact of his innocence.

Since the court has the authority to make special rules for unusual situations
in criminal cases, there appears to be much logic behind the cautionary rules
set out in this case due to the particularly peculiar nature of the charge involved
and the extremely unhappy effects that such a charge may have on a defendant
even if acquitted by a jury. As the majority stated "... the likelihood of false
accusations is enormous and the harm done by failure to convict is relatively
small."
One judge dissented on the ground that the majority had gone beyond

the bounds of legitimate appellate review and had assumed to re-try the case

upon a cold, printed record and found the evidence insufficient to establish
guilt beyond a reasonable doubt.
From the opinion of the majority it would seem there had been a re-weighing

of the evidence. After reviewing the evidence the majority stated (p. 7) :

Into the scale with those unquestioned facts goes the word of the accused in flat
contradiction of the officer's testimony, and the disinterested testimony of the

probation official that Manthos testified falsely in one respect. Added together,
that evidence inescapably, it seems clear to us, produces a reasonable doubt as to

guilt.
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It is difficult, however, to see how an appellate court with authority to establish

special rules of evidence in particular situations, as this court has, can establish
such new rules in a particular factual situation before it for the first time without

going into the facts of record. To this extent it may be said that the court

may have weighed the evidence. Whether the appellate court is guilty of

completely re-weighing the evidence in this case is obscured by the fact that
the trial judge was himself the trier of fact.
While it might be difficult for him to do so in fact, the trial judge acting also

as the trier of fact would first apply the rule in the Curley case, supra. If the
evidence presents a situation in which there might or might not be a reasonable

doubt, he would then as trier of fact, apply the rule in the Hammond case, supra,
as a standard for determining the guilt of the accused. Whether this was done is
also effectively obscured by the fact that the trial judge was also the trier of
fact. To avoid any charge that the evidence had been improperly re-weighed
it would, perhaps, have been wise for the majority to have remanded the case

for a new trial in the light of the principles set out in its opinion rather than

handing down a reversal. See Bryan v. United States, 338 U. S. 552 (1950).
The dissent seems unsound because the dissenting judge suggests that the rule

in the Curley case, supra, is the proper rule. He disregards completely the
fact that this rule is to be used only as a standard for a directed verdict by the
trial judge. He fails to deal with the rule to be applied by the trier of fact in
arriving at a verdict, namely, the rule of the Hammond case, supra.
Note that Judge Prettyman, who wrote the Curley opinion, also wrote the

majority opinion in the instant case; apparently he saw in this case a need for
additional safeguards because of the devastating personal damage to defendant
which accompanies charges of an invitation to commit an unnatural act. The
rule laid down in the instant case is particularly appropriate when it is con

sidered that the uncorroborated testimony was from one "... engaged in the
often competitive enterprise of ferreting out crime." Johnson v. United States,
333 U. S. 10, 14 (1948).

FRANK L. BARTON

PATENT LAW�The Expense of Models Prepared and Utilized in a

Suit for Infringement of Letters Patent Is Not Properly Taxable
as Costs in the Absence of Special Circumstances and a Preliminary
Order of the Court.

Plaintiff, assignee of Fleischel original Letters Patent No. 2,203,296 and
reissue Re 23,236, filed suit charging defendant Zell Motor Car Company, a
distributor of Packard automobiles, with infringement thereof. The Packard
Motor Car Company, the manufacturer and supplier of the accused devices,
intervened as a party defendant. Infringement had been asserted against certain
control mechanisms of the Packard "Ultramatic" transmission. Packard
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prepared and utilized in defense of the suit a considerable number of models
illustrative of the prior art, the patented device, and the alleged infringing
structures. The models had not been prepared pursuant to any express order
of the trial court, although it appeared that the trial court had suggested that
models would facilitate an understanding of the case. At the conclusion of the

proofs, the trial court dismissed the complaint holding that the Packard device
did not infringe the patent in suit. Subsequent to the trial court's decree,
Packard filed a bill of costs with a supporting affidavit, in compliance with
28 U.S.C. �� 1920, 1924 (Supp. Ill, 1950), asking costs in the amount of

$23,505.10. Of this total, plaintiff contested the listing of certain models

utilized, totaling $22,639.72. The trial court, after a hearing on the bill, entered
an order allowing $7,000 in costs for the contested items, in addition to other
uncontested costs. Plaintiff appealed questioning, inter alia, this order. Held,
no statutory authority permits the expense of models to be taxed as costs,
and although a court of equity may sometimes tax a party for cost of models
in accordance with general equity rules, such taxation is improper in the
absence of an express order of the court previously authorizing models. Specialty
Equip, and Mack. Corp. v. The Zell Motor Car Company, 92 U. S. P. Q. 84,
(4th Cir. 1952).
Those items which are properly taxable as costs in the federal courts are

ordinarily limited by statute, and the majority of these items are at present
enumerated in 28 U. S. C. � 1920, supra. This statute includes in an award
of costs the fees of the clerk and marshal, fees of the court reporter, fees and
disbursements for printing and witnesses, fees for exemplification and copies
of papers necessarily obtained for use in the case, and docket fees. Another
statute, 60 Stat. 778 (1946), 35 U. S. C. � 70 (1946), permits the award of
reasonable attorneys fees to the prevailing party in patent cases. Prior to this,
however, fees of counsel were not ordinarily allowed as costs, and taxation of
costs was limited to the ordinary cost of the action. Parks v. Booth, 102 U. S.
96, 107 (1880); Sutton v. Gulf Smokeless Coal Co., 77 F. 2d 439 (4th Cir.
1935).
The cost statutes make the taxation of costs permissive, and such taxation

rests in the sound judicial discretion of the trial court. See T. & M. Transp. Co.
v. S. W. Shattuck Chemical Co., 158 F. 2d 909, 911 (10th Cir. 1947). This
discretion is normally restricted by the statutory provisions, Gold Dust Corpora
tion v. Hoffenberg, 87 F. 2d 451, 453 (2nd Cir. 1937), although in exceptional
circumstances a court, sitting in equity, and in the exercise of inherent equity
powers, may tax items not specifically enumerated in the statutes. Newton v.

Consolidated Gas Co., 265 U. S. 78, 83 (1924); Ex Parte Peterson, 253 U. S.

300, 316 (1920). The circumstances which permit the taxation of such non-

enumerated items, however, have been limited to those existing in the cases

of "fraud, oppression or bad faith, cases of fiduciary relationship or those in
which the prevailing party has helped to create the fund upon which the costs

are charged." Swan Carburetor Co. v. Chrysler Corporation, 149 F. 2d 476, 478
(6th Cir. 1945).
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Model costs are not included in 28 U. S. C. � 1920, supra, or in 35 U. S. C.

� 70, supra, and it has been held that models utilized in patent cases do not

fall within statutory provisions permitting taxation of fees for exemplification
or copies of papers. Parker v. Bigler, 18 Fed. Cas. 1115, No. 10,726 (C. C.
W. D. Pa. 1857). Thus, if models are to be properly taxable, the award must

be in pursuance of the court's general equity powers. The question of model
cost taxation has arisen in several circuits. The instant case is, however, the
first authoritative ruling on the question in the Fourth Circuit, although, in a

previous patent case, the District Court of Maryland denied an award of model
costs where no express order prior to the trial, authorizing such models, had
been obtained, and the models were not absolutely necessary to an understanding
of the case. T. H. Symington & Son v. Symington Co., 12 F. Supp. 391, 394
(D. Md. 1935).
If the items to be taxed fall within statutory listings, the court, in its discre

tion, may award costs upon motion of the parties, the cost question coming
before the court for the first time after its decision in the attendant controversy.
Where the items sought to be taxed fall outside the statutes, however, and taxa
tion is solicited under the court's equity powers, a question of procedure arises.
The court may decide that equity permits the taxation of extra-statutory items
at the conclusion of the case, and without any preliminary steps by the party
seeking such taxation. Conversely, the court's policy may be such that, because
of the great expense such extra-statutory items may entail, the question of
their procurement and utilization should properly arise in pre-trial conference.
In such a conference the parties, in narrowing and defining the issues, may
contest the necessity of various items, accede to the use of other items, concede
certain questions of fact to thereby eliminate the need for still further items,
and, in general, may limit the use of extra-statutory items to those actually and
unquestionably necessary in a determination of the controversy. Gotz v.

Universal Products Co. Inc., 58 U. S. P. Q. 510, 513, 3 F. R. D. 153, 156 (D.
Del. 1943). The court could then, before the trial on the merits, authorize the
procurement of those items found to be necessary.
The Courts of Appeals in the Sixth, Seventh, and Ninth Circuits have agreed

on the basic premise that a court, sitting in a patent infringement suit in equity,
may, in its discretion, allow model costs. Swan Carburetor Co. v. Chrysler
Corporation, supra; W. F. & John Barnes Company v. International Harvester
Co., 145 F. 2d 915, 917 (7th Cir. 1945); Caterpillar Tractor Co. v. Reinharts,
Inc., 99 F. 2d 648 (9th Cir. 1938). In the Swan Carburetor case, supra, and
the Caterpillar Tractor case, supra, the Sixth and Ninth Circuits denied the
award of model costs, principally on the grounds, first, that such taxation is
not authorized by statute and, second, that there was no prior order of the
court authorizing models such as would permit the court to invoke its equity
powers in making a subsequent award. The Seventh Circuit, however, in the
Barnes Company case, supra, awarded model costs, expressly denying the need
of a preliminary order when it is found that the models utilized were absolutely
necessary for a proper understanding of the case.
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Relying upon the Barnes Company case, supra, Packard's principal conten
tion in the instant case was that the models were necessary to the trial court's
understanding of the case and that the trial court, sitting in equity, therefore
had the power to award model costs without the necessity of a prior order

authorizing the models used. The Fourth Circuit, in the instant case, however,
took a stand contrary to that of the Seventh Circuit, and required that a pre
liminary authorization by express court order was necessary for subsequent
model taxation. The court cited with approval the statement in the Gotz case,
supra, that "... These are matters which should properly be determined in

pretrial conference under Rule 16 of the Rules of Civil Procedure." In answer

ing Packard's position that the models were necessary to the case, the court

pointed out that models were no more necessary than the testimony of expert
witnesses or the assistance of counsel, and that neither of these latter items
are taxable as costs in the absence of statutory authority. Specialty Equip.,
and Mack. Corp. v. Zell Motor Car Company, supra, at 89.
The opinion in the instant case appears extremely well reasoned and emi

nently correct. As has been very well stated in Cornelly v. Markward, 24 F.
187 (C. C. S.D. N.Y. 1885):
... it would subject litigants in patent cases to onerous and sometimes to

oppressive burdens, if the parties were permitted, at their discretion, to procure
models, and tax their unsuccessful adversaries with the expense.

The requirement that proposed models be discussed in pre-trial conference and
that those models deemed necessary thereafter be authorized by court order
permits the parties litigant to be more clearly advised of the issues and possible
liabilities attendant the subsequent suit. Because of the great expense models
may entail, (over $22,000 in the instant case) a contrary holding would render
nugatory the rights of a patentee of limited means, since it would subject such
a patentee to possible bankruptcy if he failed to prevail in an infringement
suit wherein a more prosperous defendant procured costly models at his own

discretion.
ELLIOTT I. POLLOCK

SHIPPING�No Right of Contribution Exists in Favor of One Mari
time Tortfeasor Against Another in Federal Non-collision Cases.

Salvador Baccile, an employee of Haenn Ship Ceiling and Refitting Corpo
ration, was injured while making repairs upon a ship owned by the Halcyon
Lines. Baccile brought an action against Halcyon alleging negligence. Halcyon
brought Haenn in as a third party defendant, on the ground that Haenn's

negligence had contributed to the injuries. The district judge concluded there
was a general maritime rule whereby each joint tortfeasor must pay half the

damages, and entered judgment accordingly. The Court of Appeals modified
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the decision and held that the right of contribution could not exceed the amount

that the employer would have been compelled to pay the employee had he

claimed compensation under the Longshoremen's and Harbor Workers' Com

pensation Act. Held, contribution proceeding does not lie against ship repair
contractor by shipowner against whom contractor's employee has recovered

damages. Halcyon Lines v. Haenn Ship Ceiling and Refitting Corp., 72 Sup.
Ct. 277 (1952).
According to the general maritime law, when two vessels collide due to the

fault of both parties, they share equally the damages sustained by each, as

well as personal injury and property damages done to innocent third parties.
The Chattahoochee, 173 U.S. 540, 552 (1899); The North Star, 106 U.S.

17, 22 (1882). In the instant case the Court recognized this rule to be "of
ancient origin," but refused to apply it because of the fact that it has never

before been expressly applied to non-collision cases by the Supreme Court.
The Court also refused to hold the employer liable to the amount recoverable
under the Longshoremen's Act reasoning that such a decision would be "im

practical and undesirable." Instead, the Court applied the common law rule
that there is no contribution between joint tortfeasors, stating that courts exer

cising common law jurisdiction cannot on their own initiative create a right of
contribution between joint tortfeasors.
The case provokes reconsideration of the law of contribution among joint

tortfeasors. Joint tortfeasance arises where two or more persons by combined

action, or by concert, or in pursuit of a common purpose or interest, or as a

result of concurrent negligence commit a tort upon a third person. Hale v.

City of Knoxville, 189 Tenn. 491, 226 S. W. 2d 265 (1949). A concurrently
committed tort arises from independent action of two or more persons done at
the same time and place and producing one injury, though either type may
make the individuals joint tortfeasors. Knell v. Feltman, 85 U. S. App. D. C.
22, 174 F. 2d 662 (1949).
The general rule at common law was that there could be no contribution

where the parties, acting in concert, intentionally caused harm to a third person.
Merryweather v. Nixan, 8 T. R. 186, 101 Eng. Rep. R. 1337 (K. B. 1799).
The early American Courts refused to apply the rule of "no contribution" where
the tort committed was caused by negligence or mistake. HorbacKs Adm'r. v.
Elder, 6 Harris 33, 18 Pa. 33 (1851). Thweatt's Adm'r v. Jones Adm'r, 22 Va.
122, 10 Am. Dec. 538 (1825). Gradually however the courts expanded the rule
originally applied to concerted action until today the great majority of our

courts refuse to permit contribution even in cases where concurrent negligence
alone is involved. Adams v. White Bus Line, 184 Cal. 710, 195 Pac. 389 (1921).
The rule has been supported on the grounds that it tends to deter misconduct
and wrongdoing for fear of paying the entire damages, Peck v. Ellis, 2 Johns.
Ch. 131, 138, 1 N.Y. Ch. R. 320, 322 (1816); that the affairs of wrongdoers
should not be the subject of adjustment in the courts, Avery v. Bank, 221 Mo.
71, 88, 119 S.W. 1106, 1110 (1909); and that one should not make his own
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wrong a basis for a cause of action, Manowitz v. Kanov, 107 N. J. L. 523, 527,
154 Atl. 326, 328 (1931) ; Owensboro City R.R. Co. v. L. H. & St. L. R. Co.,
165 Ky. 683, 689, 178 S.W. 1043, 1046 (1915).
Although this majority rule may be said to be well settled, Bryon Jackson

Co. v. Woods, 41 Cal. App. 2d 777, 107 P. 2d 639 (1940), the courts have
found it in their power to allow a number of exceptions. There may be contri
bution between two persons who are liable for the action of a third person
solely because of their relation in law to this third person. Hobbs v. Hurley,
117 Me. 449, 104 Atl. 815 (1918). Contribution may be had where the parties
are made intentional and wilful wrongdoers by legal inference or intendment.
George's Radio v. Capital Transit Co., 75 U. S. App. D. C. 187, 126 F. 2d 219

(1942). "Indemnity" has been allowed from one who is actively negligent
while another is merely passively negligent. Chicago Railways Co. v. R. F.

Conway Co., 219 111. App. 220 (1920) ; Central of Georgia R. Co. v. Macon Ry.
& Light Co., 140 Ga. 309, 78 S. E. 931 (1913). Where a person is induced to

act by the fraudulent representations of another, indemnity may be recovered.
Henderson v. Sevey, 2 Greenl. 139 (Me. 1822). Indemnity has also been al
lowed where one is responsible solely by imputation of law because of a relation
ship with the wrongdoer. Smith v. Foran, 43 Conn. 244, 21 Am. Rep. 647

(1875); Ga. So. & Fla. Ry. Co. v. Jossey, 105 Ga. 271, 31 S. E. 179 (1898).
In the action of indemnity the plaintiff seeks full reimbursement. Eq. Mut.
Life Ins. Co. v. Kroger Gro. & Bak. Co., 238 Mo. App. 4, 175 S.W. 2d 153,
(1943). The difference between indemnity and contribution, is that in the
former the law implies an agreement and enforces a duty to pay all the damages,
while in the latter, there is no agreement expressed or implied, but there is a

common burden which in equity and good conscience ought to be borne equally.
American District Telegraph Co. v. Kittleson, 179 F. 2d 946, 951 (1950).
This majority rule has been extensively criticized, Gregory, Contribution

Among Joint Tortfeasors, A Defense, 54 Harv. L. Rev. 1170; Prosser, Hand
book of the Law of Torts, 1114 (1941), and the dissatisfaction has shown itself
not only in the judicial development of exceptions, but there has been a marked

tendency toward allowing contribution by statute. Georgia, Kentucky,
Louisiana, Maryland, Michigan, Missouri, New Mexico, New York, North

Carolina, Pennsylvania, Rhode Island, Texas, Virginia, West Virginia, and
Wisconsin, have all enacted statutes on the question, while Minnesota and
the District of Columbia have allowed contribution by court decisions. In

1939, the American Law Institute adopted, a Uniform Contribution Among
Tortfeasors Act which provides for contribution among all persons jointly and

severally liable in tort, without regard to whether such liability is predicated
upon wilful or negligent conduct. 16 Am. L. Inst. Proa, 347, 367 (1939).
It is submitted that the law regarding contribution between persons jointly

liable in tort is in the process of change. There is a distinct tendency in the
statutes to permit contribution in all cases. The rule could be said to have been

justifiable, when the wrongs involved moral turpitude, but as liability for negli-
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gence has developed it has become unjust in many cases to force one joint
wrongdoer to bear the entire loss, where no moral turpitude exists and where
the loss in part has been caused by the negligence of someone else. It seems

unreasonable to put the entire burden of loss upon an individual, since the
successful execution of judgment against him is so often controlled by the

plaintiff's whim, choice, or by collusion, and where another has been found

equally responsible.
DAVID L. KILEY

TORTS�A Child Has a Right of Action For Injury Negligently In
flicted Upon It While In Its Mother's Womb Provided Child Was
Viable When the Injury Was Inflicted.

The complaint was brought on behalf of the infant plaintiff by his guardian
ad litem alleging a cause of action for personal injuries sustained by infant

plaintiff while en ventre sa mere through the negligence of defendant. The

plaintiff's mother was in her ninth month of pregnancy when the accident
occurred. Defendant moved to dismiss and the motion was granted. The

Appellate Division affirmed and plaintiff appealed. Held, a child has a right
of action for injury negligently inflicted while en ventre sa mere provided the
child was viable when the injury was inflicted. Woods v. Lancet, 303 N. Y. 349,
102 N.E. 2d 691 (1951).
Historically the rule has been that an infant has no common law right of

recovery for injuries inflicted while en ventre sa mere, Allaire v. St. Luke's Hos

pital, 184 111. 359, 56 N.E. 638 (1900); Drobner v. Peters, 232 N.Y. 220,
133 N. E. 567 (1921) ; nor is there a right of action in the child's next of kin
if the injury results in its death. Dietrich v. Northampton, 138 Mass. 14, 52
Am. Rep. 242 (1884); Newman v. City of Detroit, 281 Mich. 60, 274 N.W.
710 (1937). This rule is based on the unity of the mother and child. In
Allaire v. St. Luke's Hopital, supra, the defendant was a hospital which had
received the mother as a patient in childbirth. Through the negligence of an
employee of the hospital the mother was injured and plaintiff when born was

found to have been severely crippled. In refusing recovery to the plaintiff for
pre-natal injuries the court said that a child before birth is a part of the mother
and is only severed from her at birth. As a result an injury to an unborn child
was looked upon as an injury to the mother. However, courts have not allowed
the mother to recover for both the injuries to herself and the child. Prescott v.
Robinson, 74 N. H. 460, 69 Atl. 522 (1908); Nugent v. Brooklyn Heights R.
Co., 154 App. Div. 667, 139 N.Y.S, 367 (1913). But cf. Dietrich v. North
ampton, supra.
Eventually a departure from this principle of unity was accomplished by

recognizing the separate entity of a viable fetus, i.e., a fetus capable of living
outside of the uterus. This distinction was proposed in the dissent of the



476 The Georgetown Law Journal [Vol. 40: p. 452

Allaire case and has been followed by an increasing number of courts which
hold that the viable fetus has a separate existence and therefore is entitled to

rights of bodily security. Bonbrest v. Kotz, 65 F. Supp. 138 (D. D. C. 1946) ;
Verkennes v. Corniea, 229 Minn. 365, 38 N.W. 2d 838 (1949); Williams v.

Transit Inc., 152 Ohio St. 114, 87 N. E. 2d 334 (1949). The question as to

when the fetus becomes viable is highly speculative, Magnolia Coca Cola Bot

tling Co. v. Jordan, 124 Tex. 347, 78 S. W. 2d 944 (1935), but the fetus is

clearly viable when the injury occurs during delivery as in the Bonbrest case

or during the period of confinement prior to childbirth as in the Verkennes
case. Recognition of a right of action could lead to cases "brought in bad faith
and present insuperable difficulties of proof," Williams v. Transit Inc., supra,
at 125-126, however, as the court said in the instant case at 356, the difficulty
of proving or disproving that certain injuries hurt the unborn child is present
in all lawsuits of this kind and "it is an inadmissible concept that uncertainty
of proof can ever destroy a legal right." The duty of the tortfeasor towards
the unborn child seems to be based on foreseeability that all women may
at one time or another be carrying unborn children.
The reason recovery is limited to those instances where the injury was in

flicted after viability is not clear. The courts use the viability concept to give
the unborn child a legal personality of its own. Although the problem of proof
increases as injury occurs closer to conception it would seem that a surviving
child injured before viability should be entitled to recover in the same manner

as a child injured after viability. Thus some courts may allow recovery for

any injuries after conception provided causation can be shown. One case has

clearly ignored the distinction between a child which is viable and one which
is not. Damasiewicz v. Gorsuch, 79 A. 2d 550 (Md. 1951). The same result
was reached in Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P. 2d 678 (1939)
but that decision was based on a statute which provided that a child conceived,
but not yet born, is deemed an existing person so far as necessary for its
interests. Cal. Code Civ. Proc. Ann., � 25 (Deering 1941). The court inter

preted interests to mean bodily interests as well as property interests.
In Kine v. Zuckerman, 4 Pa. Dist. & Co. R. 227 (1924) the court allowed

an infant to recover on the ground that the unborn child became a person when
born and that the time lapse between the negligent act and the receipt of the
injury by the person injured was of no consequence. But cf., Drobner v. Peters,
supra. The reasoning in the Kine case would seem to limit recovery to those
children who, having been born alive, qualify as persons. The Kine case was

in 1940 impliedly overruled by the Supreme Court of Pennsylvania in Berlin v.

J. C. Penney Co., 339 Pa. 547, 16 A. 2d 28 (1940), where the court said that

there was no basis for holding independent of a statute that a cause of action
for pre-natal injuries to a child accrues at birth. Whether the unborn child
was viable or not at the time of the injury was not discussed in the opinion.
At common law a cause of action for personal injuries did not survive if

death resulted from the injuries inflicted. Therefore there was no right of
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action in the next of kin for injuries resulting in the death of infants while en

ventre sa mere. After Lord Campbell's Act, 9 & 10 Vict. c. 93 (1846), the sur

vivor or legal representative could recover provided the dead person could have

recovered damages if death had not ensued. The courts which follow the older
and majority rule that an unborn viable child is not an existing person would
not allow recovery to the personal representative under the wrongful death
statute. Dietrich v. Northampton, supra; Bliss v. Passanesi, 95 N. E. 2d 206

(Mass. 1950). A recent affirmation of that doctrine is Drabbets v. Skelly Oil
Co., 50 N.W. 2d 229, 231 (Neb. 1951). In that case the plaintiff purchased
from the defendant a container of Skelgas, a highly explosive bottled gas, which,
because of the defective condition of the container exploded and caused the
death of the decedent. The child was born dead. At the time of the explosion
the unborn child was viable and capable of separate and independent existence.
In refusing recovery to the plaintiff the court said:

In our opinion a child born dead cannot maintain an action at common law for
injuries received by it while in its mother's womb, and consequently the personal
representative cannot maintain it under a wrongful death statute limiting such
actions to those which would, if death had not ensued, have entitled the party
injured to maintain an action and recover damages in respect thereof.

The courts which regard a viable fetus as a person would allow, the next
of kin to sue under the wrongful death statute provided that the child could
have sued. Cooper v. Blanck, 39 So. 2d 352 (La. App. 1923), (civil law);
Verkennes v. Corniea, supra. In the latter case the death of the mother and
unborn viable child was caused by a rupture of the uterus during labor. The
court held that where an independent existence is possible and life is destroyed
through a wrongful act a cause of action arises under the wrongful death
statute.

The court in the instant case has followed the strong minority in allowing
recovery and overruled their decision in the Drobner case. Two justices who
dissented thought that although the action should be allowed the right should
be the product of legislative action and not judicial decision. This reason for
denying recovery has been set forth by other courts. Newman v. City of
Detroit, 281 Mich. 60, 274 N.W. 710 (1937); Stemmer v. Kline, 128 N. J. L.
455, 26 A. 2d 489 (1942).
It is submitted that since the purpose of law is to redress every substantial

injury, denial of relief in this case would be to honor an outmoded fiction. The
doctrine of the civil law and the rule in the ecclesiastical, admiralty and criminal
courts has long been that an unborn child may be regarded as in esse when it
is for its benefit. The Bonbrest case and the Williams case held that since the
law recognizes an unborn child sufficiently to protect it against the crimes of
others, it should recognize the unborn child's tort rights. Fundamentally, the
court's decision was correct. However, it would seem that the legal personality
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principle should be applied at the time of conception and not at the moment

of viability. This would be more in line with the modern trend that a newborn

baby has a legal right to begin life with a sound body.
OLIVER B. KRASTELL, JR.

TORTS�The Republication of a Newspaper Photograph of an Accident
Victim as an Illustration for a Magazine Article Dealing with

Pedestrian Carelessness Violates the Victim's Right of Privacy.

The plaintiff, Eleanor Leverton, when she was ten years of age, was almost
run over by an automobile in a street accident. The automobile driver was

careless; plaintiff was not. A newspaper photographer took a picture, which
appeared in a newspaper the following day, of plaintiff being helped to her feet
after the accident. Twenty months later defendant, Curtis Publishing Com

pany, published the picture as an illustration for an article on pedestrian care

lessness as a factor in traffic accidents, entitled "They Ask to be Killed." The

picture was captioned: "Safety Education in schools has reduced child acci
dents measurably, but unpredictable darting through traffic still takes a sobering
toll." In large type near the plaintiff's picture appeared these words: "Do you
invite massacre by your own carelessness? Here's how thousands have com

mitted suicide by scorning laws that were passed to keep them alive." Plaintiff
brings this action for damages, maintaining her right of privacy has been
violated. Held, the publication of the photograph in a context differing from
that in which it originally appeared is a violation of plaintiff's right of privacy.
Leverton v. Curtis Publishing Co., 192 F. 2d 974 (2d Cir. 1951).
The right of privacy has been recognized as a distinct and separate right

only since 1890 when Warren and Brandeis presented the proposition that such
a right existed at common law in the article, The Right to Privacy, 4 Harv. L.
Rev. 193 (1890). See Note, 138 A.L.R. 22, 25 (1942). Briefly defined it is
the right to be let alone. Donahue v. Warner Brothers Pictures, no. 4208, 10th
Cir., Jan. 4, 1952 (20 U. S. L. Week 2302). The nature of the right, its scope,
and the limitations upon it have not as yet been clearly delineated. See Note,
138 A.L.R. 22 (1942), but the right to privacy does not prohibit any publi
cation of matter which is of public or general interest. Brents v. Morgan, 221

Ky. 765, 770, 299 S.W. 967, 970 (1927). The publication of a photograph
of one who voluntarily or involuntarily becomes involved in an event of public
interest is privileged, and not an invasion of the right of privacy. Jones v. Herald
Post Co., 230 Ky. 227, 18 S. W. 2d 972 (1929). But see GUI v. Curtis Publish

ing Co., no. 22,037, Calif. Sup. Ct, Jan. 18, 1952 (20 U. S.L. Week 2326).
The court decided the instant case according to the law of Pennsylvania,

and the defendant admitted the recognition of the right of privacy in that state.

Moreover, both parties conceded that the original newspaper publication of

plaintiff's photograph was privileged. The question before the court, therefore,
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was whether the privilege accorded the original photograph had been lost, and
if so, how it had been lost. Plaintiff set forth the language of the Restatement,
Torts � 867, comment c (1939), to the effect that one who is the subject of a
striking catastrophe is the object of legitimate public interest for a period of

time until he has resumed the unexciting life lead by the majority of the com

munity, and contended that this period of privilege had expired in this case.

The court, however, held that mere lapse of time would not revoke the privilege
enjoyed by the original publication, but that the context in which the photo
graph appeared in the magazine constituted an invasion of the right of privacy.
In holding that lapse of time did not destroy the original privilege, the court

cited Sidis v. F-R Publishing Corporation, 113 F. 2d 806 (2d Cir. 1940), as

the closest decision in point. In that case a magazine article dealing with the
adult life of a famous child prodigy was held not to violate his right of privacy
because his early genius had aroused a question in the minds of the public as

to what accomplishments he would later achieve. Therefore his subsequent
history was of public interest, even though he deliberately sought obscurity,
because it contained the answer to that question. The Sidis case, then, is not a
ruling on the effect of lapse of time, since there was a present element of public
interest in the subject of the article.
A lapse of time between publications has been involved in other cases, among

which are: Mau v. Rio Grande Oil, Inc., 28 F. Supp. 845 (N. D. Cal. 1939),
Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948), and Melvin v. Reid, 112
Cal. App. 285, 297 Pac. 91 (1931). In the Smith case there was no actionable
invasion of the right of privacy since the subject of the republication had be
come a part of the history of the community. In the Mau case and the Melvin

case, both of which involved an invasion of the right, the lapse of time was not

assigned as a ground for the decision, but was, nevertheless, a factual element

supporting it. See Feinberg, Recent Developments in the Law of Privacy, 48
Col. L. Rev. 713, 721 (1948). Both the Mau case and the Restatement, Torts
� 867 (1939), indicate that where the circumstance under which one becomes
a subject of public attention is in the nature of a sudden calamity involving
no voluntary act of the one affected, the right of privacy is relinquished only
temporarily, and for a shorter period of time than would be the case if the
occasion on which publicity is attendant was a product of his own willful action.
The court in the instant case indicates that the privilege of the original

publication would be lost by the passage of a sufficiently long period of time,
but gives no indication as to what period would be required under these facts,
nor does it indicate why a sufficient period has not transpired. Instead the court
holds that the privilege was destroyed by the context in which the picture
appeared on its republication. Mau v. Rio Grande Oil, Inc., supra, is cited as

authority for this proposition, and the court holds the effect of the republication
in the instant case to be identical with that of the Mau case. In the Mau case

a dramatized broadcast by a radio station, of a robbery of which plaintiff had
been the victim, sixteen months after the robbery occurred, was held to be an
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invasion of plaintiff's right of privacy. The facts of the robbery had been
embellished and distorted so that they might be suitable for radio presentation.
In the instant case, the change in form of publication is not present; nor

is the purpose of publication so drastically changed. The magazine article was

not to entertain, but to inform the public. The photograph, of course, re

mained unchanged in each publication, but the magazine article failed to state

that plaintiff was not careless, and tended to indicate that plaintiff was careless.

Seemingly, it is this failure to restate accurately the context in which the picture
was originally published which renders the republication an invasion of the

right of privacy. Therefore it would appear that the Mau case is not strictly
applicable since that case involved no false imputation of fault on the part of
the plaintiff. Moreover the Mau case dealt with a radio broadcast designed to

entertain, whereas the present case is concerned with a magazine article pri
marily of an informative character.
In view of these distinctions between the cases, it might be said that the

reasoning of the Mau case should not coerce the result in the present case.

Still the decision of the instant case is in accord with the general scope of the

right of privacy as it has thus far been defined. See Feinberg, Recent Develop
ments in the Law of Privacy, 48 Col. L. Rev. 713 (1948); Fitzpatrick, The
Unauthorized Publication of Photographs, 20 Georgetown L. J. 134 (1932).
But the present case leaves in doubt whether even an accurate restatement of
the context would have protected the present defendant.

WILLIAM R. PFALZGRAF

TRADE REGULATION�A Refusal to Deal by a Single Trader May
Constitute an Enjoinable Violation of the Sherman Anti-trust
Act Where the Refusal Is by a Trader Occupying Such a Position
in the Market as to Make Dealing with It a Necessity for Its
Customers.

The Lorain Journal Company, an Ohio corporation, published and controlled
a newspaper, The Lorain Journal, in the city of Lorain, Ohio. After 1932,
when the company purchased its only substantial competing paper, the Journal,
in the words of the trial court, occupied "a commanding and an overpowering"
position in this town of about 52,000 people. The paper had a daily circulation
of over 20,000 copies and reached about 99% of the families of Lorain. In

1948, the Elyria-Lorain Broadcasting Co., an independent corporation licensed

by the Federal Communications Commission, began to operate a radio station,
WEOL. Although the station was located in Elyria, Lorain was by far the
most populous area covered by its operations. After WEOL commenced oper
ations, the Lorain Journal Company began executing a plan whereby it refused
to accept advertising matter from Lorain merchants who advertised or whom

appellants believed to be about to advertise over WEOL. To a great many of
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these merchants newspaper advertising was absolutely essential. Therefore,
they were, in effect, compelled to refrain from patronizing WEOL. The trial
court found that the purpose and intent of this plan was to destroy the broad

casting company and for this reason granted an injunction under the provisions
made in the Sherman Anti-trust Act. Held, that a single trader may be en

joined from refusing to accept advertising where its intent in so doing is to

eliminate competition and thereby maintain a monopolistic position, and that
in so refusing the defendants violated Section 2 of the Sherman Act, 26 Stat.

209, 36 Stat. 1167, 15 U.S.C. �� 2 and 4 (1946). Lorain Journal v. United

States, 342 U. S. 143 (1951).
In this new decision the Supreme Court, in a unanimous opinion, has

answered a question long left unanswered. Basically, the case reinterprets the
oft-cited decision in United States v. Colgate & Co., 250 U. S. 300 (1919), in
the setting of a different but not unrelated fact situation, and in so doing, sets
down a rule of law which is bound to be far-reaching in its effect.
The Colgate case involved a refusal by the Colgate company to sell to dis

tributors who would not adhere to a uniform price policy. Under the facts, it
was clear that there was no conspiracy between the defendant company and
others to fix prices; so Section 1 of the Sherman Act could not be applied.
The question therefore revolved around Section 2 which prohibits monopo
lization by single traders. The Court held for the defendant, saying at p. 307:

In the absence of any purpose to create or maintain a monopoly, the act does
not restrict the long recognized right of trader or manufacturer engaged in an

entirely private business, freely to exercise his own independent discretion as

to parties with whom he will deal. (Emphasis supplied.)

In effect, this meant that unless it were shown that Colgate refused to deal
with a clear intent to create a monopoly, its refusal was not a violation of
Section 2. The Court did not undertake to decide whether a single company
can gain such a predominant position in the market as to make a refusal to
deal, in itself, a violation. Indeed, it was not called on to do so by the facts
in the Colgate case, supra, but the possibility that a future fact situation might
pose just this question loomed on the horizon.
While this question lay dormant, the Court continued to codify the intent

necessary to violate the provisions of the Sherman Act. Thus, in the instant
case, the Court found it easy to rely heavily on United States v. Griffith, 334
U.S. 100, 106-107 (1948), to substantiate the holding that a monopoly, how
ever lawfully acquired, can not use its position as a lever to wipe out com

petition. See American Tobacco Co. v. United States, 328 U. S. 781, 809, 811
814 (1946) ; Standard Oil Co. v. United States, 221 U. S. 1, 61 (1911). Obvi
ously, the intent does not have to be specific if the facts clearly point out an
illegal purpose. United States v. Masonite Corporation, 316 U.S. 265 275
(1942); United States v. Patten, 226 U.S. 525, 543 (1913). It appears that
prior to the instant case it was never held that a single trader might show intent
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merely by refusing to deal, probably because the proper fact situation never

presented itself.

Furthermore, the Griffith and Standard Oil cases, supra, were dealt with in
a much different way than the instant case. In both, the court remedied the
situation by ordering dissolution of the monopolies, not merely by enjoining
the methods used to further them. Standard Oil Co. v. United States, supra,
at pp. 77-78.

Indeed, refusal to deal alone has often been held an insufficient ground on

which to base an intent to monopolize. For example, in Federal Trade Com
mission v. Beech-Nut Packing Co., 257 U. S. 441, 452-453 (1922), it was said:

... it is settled that in prosecutions under the Sherman Act a trader is not

guilty of violating its terms who simply refuses to sell to others. ... He may
not, consistently with the act, go beyond the exercise of this right, and by
contracts or combinations, express or implied, unduly hinder or obstruct the
free and natural flow of commerce in channels of interstate trade.

This view was affirmed in United States v. Bausch & Lomb Co., 45 F. Supp.
387, 395 (S.D. N. Y. 1942), affirmed, 321 U.S. 707, 721 (1944).
Thus, until the instant case, no fact situation arose to compel the courts to

say that the right to refuse to deal might be limited, not only because of a
clear intent to monopolize or use a monopolistic position, but also because a

trader occupies such a position in the market as to make dealing with that
trader an almost absolute necessity for those who use the product involved.
Under the holding of this case, large business firms would now be well

advised to examine their position in the market before they refuse to supply
a user of their product. The question of whether such a user could bring an

action for treble damages under the Lorain doctrine is an open one, but the
trend of the Court's decisions seems obviously in favor of upholding such a suit.
It would seem that the Government is ready to use the injunctive powers granted
by the Sherman Act as a method of controlling large business in the use of a

right heretofore deemed almost sacrosanct unless other factors tend to make
the business a monopoly subject to dissolution under the doctrine of the
Standard OH case, supra.
The opinion in the instant case is sound since a refusal to deal, leading to

control of all news dissemination in a city, is obviously an exericse of the right
in a way which is detrimental to an extremely important public interest. How

ever, it is to be hoped that the rule laid down will be used sparingly where no

such serious public interest is involved. Control by injunction of ordinary busi
nesses in the exercise of so elemental a right as the right to select their customers
is not a generally desirable situation in a capitalistic system.

JEROME H. HECKMAN
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TRADE REGULATION�The Robinson-Patman Amendment, in Placing
the Burden of Justifying Price Discriminations, Does Not Distin
guish Between Buyer and Seller In Proceedings Instituted By
the Federal Trade Commission.

Petitioner, Automatic Canteen Co., is engaged in purchasing confectionery
products of standard weight and quality, and in reselling them to lessees of its
automatic vending machines. Under the terms of the contracts the lessees
bound themselves not to use any vending machines other than those of peti
tioner, not to sell in the machines any products other than those purchased
from petitioner, and not to sell any such products except in the machines. In

purchasing products from its suppliers petitioner knowingly received prices from

1.2% to 33% lower than the prices paid by its competitors for similar products.
At the hearing to investigate these activities petitioner answered by a general
denial only. Thereupon, respondent, FTC, ordered petitioner to cease entering
into and enforcing the exclusive-dealing contracts, and to desist from know

ingly inducing or receiving any discrimination in the price of products pur
chased from its suppliers. The order is challenged by petitioner principally on

the ground that the Robinson-Patman Amendment to the Clayton Act does not

discharge respondent, in a proceeding against a buyer as distinguished from a

seller, from the burden of proving that the price discriminations were not justi
fied by quantity purchases, lower costs, etc. Held, the Robinson-Patman
Amendment, in placing the burden of justifying price discriminations, does not
distinguish between buyer and seller in proceedings instituted by the Federal
Trade Commission. Automatic Canteen Co. v. Federal Trade Commission, no.
10,239, 7th Cir., Jan. 18, 1952 (20 U.S.L. Week 2320).
Before considering the principal contention of petitioner, the Court in the

instant case disposed of the preliminary question of whether the Commission's
order was invalidated by the failure to join lessees, as parties to the lease
contracts in the proceedings. In United Shoe Machinery Corp. v. United
States, 258 U.S. 451 (1922) the Supreme Court established the presence of
contractual benefits to the absent parties as the criterion for determining the
necessity of their joinder, although in later decisions the Court has upheld or

ders involving contracts beneficial to absent parties. Hartford-Empire Co. v.

United States, 324 U.S. 570 (1945); Ethyl Gasoline Corp. v. United States,
309 U. S. 436 (1940). However, a prior decision of the Seventh Circuit, Fruit
Growers' Express Inc. v. Federal Trade Commission, 21A Fed. 205 (7th Cir.
1921), where the Court assigned as one of the reasons for invalidating the Com
mission's order the failure to join all parties to the contracts involved, would
seem to indicate that the order in the present case could not be sustained. The
Court's holding in the instant case that such non-joinder does not vitiate the
order, therefore, while in conformity with the Supreme Court decisions on the
subject, would appear to be contrary to the holding in the Fruit Growers' case.
Perhaps the conflict can be resolved by restricting the application of the Fruit
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Growers' decision to its own peculiar factual situation�one involving contracts

for highly perishable commodities, where a cease and desist order would work

unjust and irreparable injury to absent parties.
The instant case marks the first court test of a buyer's liability under the

Robinson-Patman Amendment for inducing price discriminations, the Seventh
Circuit in United States v. New York Great A. & P. Tea Co., 173 F. 2d 79

(7th Cir. 1949), having expressly left open the question whether buyers, in
knowingly inducing or receiving price discriminations, were in violation of the

Amendment, and having cited them instead for violation of the Sherman Act.
Petitioner's construction of the Robinson-Patman Act proceeds upon the premise
that, as the provision placing the burden of justifying price discriminations on

"the person charged with a violation," 49 Stat. 1526 (1936), 15 U. S. C. � 13(b)
(1946), is immediately followed by a clause stipulating ways in which a seller

may justify discriminations, then the phrase "person charged with a violation"
refers only to sellers. The Supreme Court, however, has been reluctant to apply
the rule of expressio unites in construing similar statutes. In Securities Exchange
Commission v. Joiner Corp., 320 U. S. 344, 350-351 (1943), the Court said:

. . . courts will construe the details of an act in conformity with its dominating
general purpose, will read text in the light of context and will interpret the
text ... so as to carry out in particular cases the generally expressed legis
lative policy.

A study of the legislative history of the Amendment reveals that those who
drafted the bill did not intend to distinguish between the liabilities of buyer
and seller. 80 Cong. Rec. 9419 (1936). Moreover, the statement of the Chair
man of the House Managers of the Conference Committee that "... the burden
of proof, as in the case of other provisos granting exemption from the bill, is

upon the seller or other offender. ..." (Emphasis supplied), 80 Cong. Rec.
9418 (1936), would indicate that the "burden of proof" clause is not to operate
upon sellers alone.

Further, upon a consideration of the purpose of the legislation it becomes
clear that the Amendment was designed to suppress the competitive advantage
which large buyers could secure over small buyers solely because of the larger
buyer's quantity purchasing ability and concomitant power to induce lower

prices. Federal Trade Commission v. Morton Salt Co., 334 U.S. 37 (1948).
During the fifteen or twenty years prior to the enactment of the Robinson-
Patman Act the balance of commercial power had been shifting from the hands
of the sellers into the hands of the buyers. The sponsors of the Amendment
were distinctly aware of this condition, and sought by their legislation to elimi
nate the abuses which had developed as a result of the altered situation. Pat-

man, The Robinson-Patman Act (1938) pp. 267-269; Austin, Price Discrimi
nations and Related Problems Under the Robinson-Patman Act (1950) pp. 5-11.
Moreover, a study of the factual situations in cases arising under the Amend
ment reveals the tremendous power which large buyers possess in our modern
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economy. Biddle Purchasing Co. v. Federal Trade Commission, 96 F. 2d 687

(2nd Cir. 1938); Great Atlantic & Pacific Tea Co. v. Federal Trade Com

mission, 106 F. 2d 667 (3rd Cir. 1939); Oliver Bros. v. Federal Trade Com

mission, 102 F. 2d 763 (4th Cir. 1939). In these cases the courts took cogniz
ance of the economic power of large buyers, and effectuated the legislative
intent by imposing liability uniformly upon buyers and sellers, where buyers
or their agents had accepted brokerage fees from sellers in violation of the
Amendment. 49 Stat. 1526 (1936), 15 U.S.C. � 13(c) (1946). In view of
thjese considerations, to construe the statute, as did petitioner, so as to dis

tinguish between the liability of buyer and seller where price discriminations
are involved, would seem to be in conflict with judicial interpretations of lia

bility under other parts of the Amendment, and would result in contravention
of the general legislative purpose.
Finally, a consideration of the disputed provision, not in isolation, but in

relation to the Act as a whole, reveals that the phrase "person charged with a

violation" means exactly what it says. There is no attempt to specify a seller
alone. On the contrary, another part of the Act expressly makes it unlawful
for a buyer to receive a price discrimination in violation of this section. 49
Stat. 1526 (1936), 15 U.S.C. � 13(f) (1946).
In conclusion, it would seem that in view of the above considerations the

Court in its decision in the instant case has reached a correct and just result,
and has, moreover, adhered to the criteria enunciated in the Joiner case to be

applied in the construction of statutes�those criteria being the general purpose
of the act, the legislative policy, and the provisions of the act as a whole.
Furthermore, the result reached in the instant case is substantiated by two

additional considerations. First, the Court's construction of the statute is
consonant with the principle that one claiming the benefit of the provisions of
a statute has the burden of producing the evidence which will place him within
them. McKelvey v. United States, 260 U. S. 353 (1922). The Supreme Court
has applied this doctrine to the Amendment in question in the Morton Salt
case. Secondly, the fact that the burden of justifying price discriminations
may require the buyer to produce evidence not readily available to him is no

reason for transferring the burden to the FTC. As the Supreme Court stated
in Burnet v. Houston, 283 U.S. 223 (1931), where the defendant has failed
to observe the provisions of a statute, the circumstance of finding it difficult
to establish the facts necessary to an affirmative defense is no reason for set

ting aside the requirements as to the burden of showing justification.
LAWRENCE P. KESSEL
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AN ECONOMIC APPROACH TO ANTITRUST PROBLEMS�Clare E. Griffin.

American Enterprise Association, Inc., New York, 1951. Pp. xiv, 93. $1.00.

The concentration of economic wealth and power in the hands of a

few corporations and the domination of markets by large industrial
units have been matters of continuing public concern for more than half
a century. The enactment of the Sherman Act in 1890 sought to curb
the growth of such power by providing legal instruments for the preserva
tion of competitive enterprise. Its purpose was to establish conditions in

industry where competing independent business groups could maintain

themselves, and at the same time distribute products demanded by the

consuming public at reasonable prices. No government policy has
received such long and unquestioned public acceptance as that expressed
by the federal antitrust laws.
During the past 60 years, these antitrust laws have made business less

ruthless and more polite, but they have not completely stopped the
concentration of economic power. In recent years, therefore, both the

prosecuting agencies and the courts have sought to expand the application
of the Sherman Act to practices more subtle and refined than those

employed by business in the early part of the century. As a result,
business men have clamored for a more realistic economic approach in
the administration of those laws.
Professor Griffin has set out to analyze the basic concepts of a com

petitive enterprise system and to propose an economic approach to anti
trust problems, which he believes will insure general support for antitrust
legislation. Of particular interest to lawyers and economists alike are

his critical analyses of the new concepts and interpretations of the anti
trust laws urged by enforcement agencies and approved by the courts

(Chapter III), as well as his proposed standards for judging the contribu
tions of industry to our national economy (Chapter VII).
Professor Griffin discusses a number of recent antitrust prosecutions

which have given rise to "new interpretations" of the Sherman Act. He
believes that such interpretations are hostile to business size and business

success, and that they run counter to the accepted code of conduct to
which the business community heretofore has given its support. These
"new concepts" are: that normal business policies, not unlawful in
themselves and not inspired by an object of monopolizing a trade, may
be regarded as unlawful monopolizing if they result in attaining some

486
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large but undefined proportion of the market;1 that identity of prices
and a similarity of policies are an evidence of conspiracy;2 that "conscious
parallelism" of action should be unlawful without further showing of

conspiracy;3 that the protection of competitors in an aspect of protecting
competition; and that power to oppress is unlawful whether exercised or

not.4
While these concepts are of comparatively recent origin, they are

nonetheless within the framework of Sherman Act provisions. Courts
have seized upon them as vehicles to set aside traditional economic
defenses which industry had asserted in antitrust litigation. In the past,
the tendency to consider "intent" as more important than the "results"
in determining liability under the Sherman Act severely restricted the

prosecuting agencies in administering the law. The enforcement of anti
trust laws became a problem essentially of corporate morality, while
economic results were generally ignored. As a consequence, antitrust
litigation served only to determine whether business organizers were

bad men or good men. But the trust problem today is not a problem of
private morals, nor a question of the good or bad intention of the mono

polist. The economic results growing out of the monopolist's operation
of the price and marketing machinery are the significant criteria.
We must also remember that the modern trust problem consists of a

multitude of business activities which as a rule are less crude and apparent
than the old ones. To withhold the investigative forces of the government
and to defer prosecutions until the crude, traditional violations are

discovered requires a policy of hopeful and watchful waiting. Industrial
and marketing mechanisms today do not require the tools of a secret

conspiracy or specific intent to accomplish the avowed purposes of
monopoly control. Much finer instruments have been perfected in recent

years, such as security manipulations, patent devices, and dominance
through price and market leadership. The new concepts which Professor
Griffin attacks merely reflect the adaptability of the Sherman Act to
a changing economic structure. This is the genius of the statute.
After discussing these new interpretations of the law and industry's

reaction to them, Professor Griffin proposes five broad standards of
performance for judging the conduct of industry from the standpoint of

1 United States v. Aluminum Co. of America, 148 F. 2d 416 (2d Cir. 1945).
2 American Tobacco Co. v. United States, 328 U. S. 781 (1946).
3 Interstate Circuit v. United States, 306 U. S. 208 (1939) ; Federal Trade Commission

v. Cement Institute, 333 U. S. 683 (1948).
4 See notes 1 and 2, supra.
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antitrust policy. These tests are: (1) Is the industry or company
efficient? (2) Is it progressive? (3) Does it show a reasonable and

socially useful profit pattern? (4) Does it have as high a degree of
freedom of entry as the nature of the industry permits? (5) Is it well
suited to serve national defense needs? These standards are suggested
for use by enforcement agencies in determining whether to prosecute, by
courts in adjudicating actions and in prescribing relief , and by legislatures
in drafting new antitrust legislation.
The use of such standards is neither practicable nor sound. They

recreate the element of corporate morality, which in the past has thrown
a fog over antitrust prosecutions. They seek to develop sympathy for
the predominant achievements of those charged with antitrust violations.

They open the door to the policy of judging monopolies purely on the
basis of whether they are directed by men with criminal or benevolent
intentions. Professor Griffin himself acknowledges that their purpose is
to determine which industries or companies are "good" and which are not.

Such standards were clearly disregarded by the courts, and the legislative
history of the Sherman Act demonstrates that they were not contemplated
by Congress. As Circuit Judge Hand stated in the Aluminum case,5

True, it might have been thought adequate to condemn only those monopolies
which could not show that they had exercised the highest possible ingenuity,
had adopted every possible economy, had anticipated every conceivable improve
ment, stimulated every possible demand. No doubt, that would be one way of

dealing with the matter, although it would imply constant scrutiny and constant

supervision, such as courts are unable to provide. Be that as it may, that was not

the way that Congress chose; it did not condone "good trusts" and condemn
"bad" ones; it forbade all.

No government group really desires to break up efficient mass produc
tion, to prevent stable and orderly market conditions, or to cause economic
dislocation in progressive industries. But in antitrust enforcement the

administering agency is charged with the responsibility of determining
whether a particular organization goes beyond the necessity of efficient
mass production to become an instrument of arbitrary price control.
This cannot be determined on a purely sentimental basis. Even assuming
that an industry or a company is efficient, progressive, and socially useful,
it may nonetheless control such a large segment of the economy that it
can manipulate the market to its own advantage. By the standards pro

posed Professor Griffin loses sight of the fact that inherent in any degree

5 See note 1, supra, at 427.



1952] Book Reviews 489

of concentration is the power to coerce competitors and to prevent effective
price competition. And it was this very evil of concentrated power and
wealth that prompted Congressional leaders to urge the adoption of the
Sherman Act!
It is true that judgments in antitrust litigation must follow a factual

investigation of the industry with a view toward ascertaining the proba
ble economic results of alleged unlawful practices. Assuming that a

restraint of trade has been shown, there are more reliable and effective
standards for judging the competitive aspects of an industry than those
of Professor Griffin. For example, enforcement agencies should consider
the relative size and number of competitive producers in the industry, the
presence or absence of dominant sellers, the opportunity for independent
producers to enter the field, the strength of dominant sellers as compared
with that of independents, the availability of alternative sources of

supply, the rigidity of the price structure, the demand of consumers as

satisfied by the supply, the probable developments of the industry, and
other market characteristics.6 These are the traditional factors upon
which the courts have always relied.
While Professor Griffin's standards should not be made the basis for

determining the advisability of prosecution or the reasonableness of the

restraint, they can be useful guide posts in devising effective relief in
antitrust judgments and in negotiating settlements through consent de
crees. This is particularly true in litigation which seeks such remedial
measures as dissolution, divestiture, and divorcement.7 In those cases,
the courts must be careful to avoid the dislocation of vital industries, the
destruction of efficient instruments of mass production, and the impair
ment of orderly marketing systems. An economic approach to relief
problems requires well-defined and easily applicable standards, and those
of Professor Griffin might provide a foundation for a more realistic
administration of the antitrust laws in this field.
The basic economic problem today is to develop a program that will

encourage the full use of our productive capacity, and at the same time
provide opportunities for independent business enterprises. The solution
to this problem lies in an antitrust enforcement policy to which the
business community will give its general support�for no genuine

6 See United States v. Columbia Steel Co., 334 U. S. 495 (1948) ; Chicago Board of
Trade v. United States, 246 U. S. 231 (1918).

7 Compare the standards used by the court for prescribing relief in United States v.

Aluminum Co. of America, 91 F. Supp. 333 (S. D. N. Y., 1950).
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American desires us to take the easy road to industrial autocracy. Pro
fessor Griffin suggests that that policy should place a premium on busi
ness efficiency and progress�a theory from which I vigorously dissent.
Those in the opposite camp feel that the use of such standards will merely
lead to greater economic concentration. But whatever one's personal
convictions may be, this book will prove stimulating to all those who are

interested in the expanding field of trade regulation. An examination of
the book will no doubt arouse in some readers an enthusiastic approval,
and in others a desire for a more impartial and realistic appraisal of the
objectives of antitrust policy.

BADDIA J. RASHLO*

ECONOMIC EFFECTS OF SECTION 102: THE PENALTY TAX ON UN
REASONABLE ACCUMULATION OF PROFITS�Tax Institute, Inc., Prince
ton, 1951. Pp. 314, xxiv. $5.00.

Mr. William J. Duiker, Chairman of a subcommittee of the American
Bar Association on Section 102, voiced a widely held opinion, when he
said in his statement before the Policy Discussion Panel:1

We are coming slowly to the recognition that the section as it stands has been
responsible for adverse economic influences of far reaching effect. It has pre
cipitated hasty expansion, the unwise acquisition of assets, mergers, the sale of
business to charities and monopolies, liquidations, conversions into proprietorship
forms, drastic curtailment of business operations, debt financing, the unwise
adoption of pension or profit sharing plans, the increase of inventories, etc.
I am sure that the fear of the 102 surtax together with fear of stockholders'
suits, must in the long run, have sharply deleterious effects upon our economy and
upon latent enterprises so necessary to normal or healthful business growth.

Judging from the data gathered by the fact-finding panel, the statement
above is certainly an overstatement. "In summary, as to over-all effects,
it seems fair to say that some of the evidence of the fact-finding panel
reduces the conception of the dimensions of the problem of Section 102
as compared with the implications of much of the literature on the

subject."2
* Member of the District of Columbia Bar; Trial Attorney, Antitrust Division, U. S.

Department of Justice. The views expressed in this review do not necessarily reflect the

opinion of the Department of Justice or any other government agency.

1 Tax Institute Inc., Economic Effects of Section 102: The Penalty Tax on Unreasonable
Accumulation of Profits (1951) p. 197.

2 Id. at 183.
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This over-all influence is quantitatively without significance, mainly
because the section appears to operate both ways�to stimulate, as well as
retard investment and expansion. This point has escaped many observers
because they took a part for the whole, thereby losing sight of the fact

that, there are areas of both high and low direct effects:3

... the effect of Section 102 such as it is, is the least on industries which have

heavy capital investments . . . are heavily debt-financed . . . have low turn

over of inventories or receivables . . . are engaged in manufacturing . . . and,
of course, publicly held industries ....

To this reviewer, the report on the work of the Policy Discussion level
�under the skillful direction of Mr. E. B. George, economist, Dun &
Bradstreet�was of particular interest. The Panel, consisting of 2 ac

countants, 3 businessmen, 3 economists, 2 lawyers and 1 treasury official,
fell into 3 groups as far as their attitude toward 102 policy was con

cerned. The members of the largest group, including all except the 2
economists and the treasury official, are pragmatists. This showed itself,
to give an example, when they all wanted the statute changed around to
suit the purposes of business; to make administration of the Section 102
more certain and to reduce inconvenience or burden to businessmen and
those dealing with his affairs. They had to be reminded by Mr. Slitor,
of the Treasury, that:4
... we have heard quite a barrage of criticism here of Section 102, and of
various policy suggestions, most of which are directed toward liberalizing the
application of Section 102. As you probably are aware, there is at least some
body of opinion that Section 102 should be revised in the other direction . . .

that it is not producing the distribution that it should in the interests of equity
and desirable economic effects ....

His voice was drowned out and he did not push his point that policy
requires more explicit norms to avoid a danger which might be over

whelming. Mr. Slitor referred to the neo-Keynesian principle that with
holding funds or saving is socially evil. This precept once so eagerly
espoused by many, no longer happens to be popular or convenient.
Another example of the pragmatism of the large group is evidenced

by the fact that they chafed under the threat of uncertainty in the
meaning of Section 102 and proposed to amend it by writing in various
clauses to exempt this or that particular group or business disposition;
all, of course, on the assumption ceteris paribus. Alas, this philosophy
3 Id. at 182.
* Id. at 231.
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is treacherous. Mr. Slitor showed greater insight when he remarked
". . . and when you eliminate uncertainty, you're ehminating flexibility,
which is one of the major merits of the section as it stands, and is the
reason why, historically, it has stayed as it is."5 He might have added
that it is just as impossible, unless despair should ensue, to interpret
any law more geometrica (Jansenism) as it is to write law as a series
of casuistries, because this means to make law of special cases�a con

tradiction in terms.

The two economists, quite in contrast to the large group, searched for

precepts by which to judge policy measures. Mr. Gainsbrugh referred
to two long-term structural changes and characteristics: Financing
through internal funds instead of through the capital market, and
economic cycles. Obviously, these facts permit a judgment of im

mediacy doctrine and other features of Section 102.
The second economist, Professor Vickrey, pushed the search for

precepts much further and in this way nearly isolated himself from the
rest of the panel members. He advanced the proposition, in opposition to

all, that:6
what is done with the surplus, how it is invested, questions of legitimate business
reasons, or propriety of the accumulation of surplus, are completely irrelevant
for this purpose . . . not only are they irrelevant from the standpoint of taxpayer
equity, but they tend to produce the kind of wasteful investment of which we

have had several instances cited ....

Equity is thus not the predominant question, as it was implicitly with
the larger group but it is rather what Catholics call a problem of social
justice or social economic organization. Only if the organization is
established or given, are questions of equity significant. Professor Vickrey
contends that management, in deciding whether to retain earnings
or pay them out in dividends, ought to be in a position, where it can

make that decision without having tax pressure.7
The central thought is that the earnings retained by widely held cor

porations must bear a tax which is equal to the advantages or earnings
flowing from such retention. This is called a countervailing levy. The

equity features would appear by having such levies at different levels.
Here is a new dynamic tax precept, supplementing the older static

precept of equal tax burden. Most other members of the panels were

5 Id. at 214.
6 Id. at 245.
7 Id. at 251.
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guided in their examination of Section 102 only by the latter in terms of

equity. This precept of tax neutrality flows from the radical instability
of human society, while equity considerations come from the temporary
stability. A statute must be written in the light of both.
The old adage, Jmtitia Regnorum Fundamentum, has nearly lost its

meaning in our relativistic times. Jurists, economists, sociologists were

so impressed by social instability that they found hardly any room for
immutable principles. Moralists, on the other hand, faced with such

devastating conclusions, nearly feared the facts. A more general doctrine
of justice, especially in the Catholic fold, is under construction, centering
in the doctrine of social or contributory justice. The present volume
contains valuable building stones for this structure and should not be

neglected by men of the law who are servants of justice.
JOSEF SOLTERER*

JURISPRUDENCE: ITS AMERICAN PROPHETS�Harold Gill Reuschlein.
The Bobbs Merrill Company, Inc., Indianapolis, 1951. Pp. 527. $7.50.

There are probably few law students or practicising lawyers who have
not at one time or another wished that a sort of "hornbook" of juris
prudence were available. Professor Reuschlein, professor of law in the

University of Pittsburg, has come to the aid of all those too inexperienced
or too busy to study the most important thing about law�the philosoph
ical basis behind it. Professor Reuschlein has put us all in his debt;
he has written the first comprehensive analysis of all modern writing in

jurisprudence from what is more or less the neo-scholastic natural-law
point of view. Some may find his book too inconclusive on some points,
others may say that his analysis of some writers is not entirely clear, but
everyone must admit that he has succeeded very well for a pioneer in
his field.
Professor Reuschlein has synthesized in this compendium the juris

prudence of virtually every writer on the philosophy of law since the
beginning of the nation's history. He has of course given special emphasis
to the moderns: Roscoe Pound (who has written a gracious and illuminat
ing preface to this volume), Jerome Frank, Edwin N. Garlan, Huntington
Cairns and many from the Neo-scholastic school, including a deserved
tribute to the writings of Father Francis E. Lucey, S.J., Regent of the
Georgetown University School of Law. Indeed, about two thirds of

* Head, Department of Economics, Georgetown University.
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Professor Reuschlein's book is dedicated to a report on the thinking of
a widely separated group of contemporary philosophers of law. The
sources and citations are in themselves invaluable since this is the first

time, to this writer's knowledge, that such a wide variety of references
have been brought together.
Although Professor Reuschlein has conscientiously combed the works

of almost everyone writing today in the field of jurisprudence, his judg
ment on some of these writings is not always as incisive or as definite as

we might desire. On Pound he minces no words : Pound's jurisprudence
admits of no immutability and hence cannot really be said to be a moral

philosophy.1 On other writers, however, one is not certain where they
stand in relation to natural law after Professor Reuschlein's analysis.
He seems to be non-committal on Holmes and is content to cite the

opposing opinions. Granted that a writer should attempt to avoid the
harsh judgments which have sometimes characterized the neo-scholastics

writing in this field, yet in the case of Holmes, the preponderance of the
evidence admits of only one conclusion.
The chapter on natural-law jurisprudence is interesting and suggestive.

But the concepts of this school are not always stated with that lucidity
which should characterize them. It is hard, moreover, to explain the
absence of some reference to the work in this field by Dr. Miriam Teresa

Rooney and Fr. John C. Ford, S. J. Here again we find a certain non

committal attitude in certain statements which deter from the value of
the book. For example, Cornelia Le Boutillier wrote a book in 1950
called American Democracy and Natural Law;2 the book indicated
a complete ignorance on the part of the author of what the real natural-
law was. She argued for the most part against a notion of natural law

rejected by all natural-law thinkers. Yet Professor Reuschlein fails to

bring this out and is content to summarize the thesis of the book with
some minor criticism of it.
One of the major difficulties inherent in a work of this kind involves

the various meanings attached to the same fundamental terms like law,
justice, realism and the like by different writers. Sometimes it is not

entirely clear from Professor Reuschlein's summary what meaning the
author in question is applying; indeed, this difficulty could be set down
as the most radical defect of this volume. Whether it could be eHminated
from a work of this type is another question.

1 Reuschlein, Jurisprudence: Its American Prophets (1951) p. 138.
2 Columbia University Press (1950).
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The style of Professor Reuschlein's book is not always the best

possible, and some may cavil at the organization of his material on

some of the authors treated�especially those who have contributed
several volumes to the field of jurisprudence. In general, however, this
book is a welcome addition to the literature on American jurisprudence.
If it does not have the sparkle and interest of James Willard Hurst's
The Growth of American Law3 or the ease of style of Huntington
Cairns' Legal Philosophy from Plato to Hegel,4 it is nonetheless a

promise and a challenge�a promise that Professor Reuschlein and others
will clarify and develop the neo-scholastic position on the many confusing
aspects of current jurisprudential thinking, and a challenge to all those
in the field of legal philosohpy to rethink and restate those phases of

contemporary juristic thought which to date are murky and undefined.
ROBERT F. DRINAN, S.J.*

JUSTICE ACCORDING TO LAW�Roscoe Pound, Yale University Press, 1951.
Pp. 98. $2.50.

This slender "swan-song" of octogenarian Dean Roscoe Pound presents
final evidence, if such be needed, of his power of masterly analysis, his
charming manner of writing and his last enunciation of the main tenets

of his "sociological jurisprudence." Not much new light on Dean Pound's
final synthesis is contained in these three lectures, delivered at West
minster College, but a remarkable simplicity and forthrightness makes
them a delight to read.
The heart of Dean Pound's thesis is restated in the first lecture�

"What is Justice?" The law, says Pound, should try to adjust relation
ships "so as to give the most effect to the whole scheme of expectations
of men in civilized society with a minimum of friction and waste . . .

"What is Law?" engages Pound in his second lecture, the best of the
three because Pound here is most objective in seeking out the real
meaning of the term law, both in history and contemporary thought. In
this second piece, the venerable dean argues for no theory and leaves off
his deprecations of the legal realists. The third lecture leads us to

* B. A., 1942, M. A., 1947, Boston College; LLB., Georgetown University School of Law,
1949, Member of the D. C. Bar.

3 Little, Brown & Co. (1950).
4 Johns Hopkins Press (1949).

1 Pound, Justice According to Law (1951) p. 29.
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"Judicial Justice" and here the Dean is on a familiar ground, working
out once again his case against those who would scuttle the traditional

place of the courts in favor of the administrative agencies. His comments

on the realists become vigorous too, if not bitter, in this concluding
chapter.
One is impressed on reading this last testament of the great man who

has towered over all other jurisprudents in this century with his vast

erudition and simple clarity. At the same time one feels that Pound has

up to the end failed to grasp the missing element in his jurisprudence�
the primacy of the absolute. Pound's great contribution is his via media
between the mechanistic static jurisprudence of the nineteenth century
and the impulsive revolt of the legal realists against that static traditional
way of conceiving law. But Pound has never been able to see the necessity
of underpinning his middle course with some metaphysical bases. He has

adapted the pragmatism of William James and John Dewey to the world
of law. But he has not given this quasi-philosophy any foundation beyond
the will of conflicting social groups. Granted that Pound's middle-of-the-
road philosophy of law was useful to keep the balance during the first
few decades of this century, yet it is clear that now the American legal
world looks for something beyond this. The necessity of some truths
which are always true has come home plainly and forcefully to the
American bench and bar during the last few years.
For those who understand and appreciate natural-law jurisprudence,

the necessity for and the existence of some absolute, eternal truths is
evident. These unchangeable truths are ascertainable from that law
which the Creator has placed in the heart of every man and which,
unless it is perverted, dictates with unmistakable clarity that certain

things are fitting for man and that others are not. Dean Pound is and

always has been, it seems to this reviewer, sympathetic to this view of
human nature and of law. But he has never grasped the full import of
natural-law jurisprudence. This attitude continues in his last testament
to the legal world which he has influenced so vastly.
Pound speaks of the natural law in this volume only in a few places.

He says:2
Certainly natural law as a universal moral system of precepts helps us little,
if at all, upon questions of adjustment and even compromise of conflicting expecta
tions which arise continually.

2 Id. at 10.
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Again Dean Pound notes: "For justice as we seek to administer it in
the courts we must take account of more than is given us by morals or by
natural law."3 In another context Pound comments that some outstanding
French jurists have recently changed from Comtian positivism to Neo-
Scholasticism without "much change in the substance of their doctrine."4
While all of these statements could possibly be consented to in their

context and surrounding, yet taken together they seem to suggest, at

least to this reader, that Pound's ardent and life-long desire for a juris
prudence which would harmonize various social interests has for him
overshadowed in importance his undeniable search for some absolute
and unchanging norm of morality. He has been much more concerned
with fusing the best of all jurisprudential systems in a spirit of pragmatism
than he has been to seek out which system best approximates the ideal
for human nature. Behind this attitude is, of course, a certain philosoph
ical skepticism about the attainability of truth concerning the nature
of man and his destiny. This skepticism has, it appears, lasted to the
end. Despite it, however, we must thankfully admit that Dean Pound in
his near half-century of writing has given us illumination and inspiration
of a very high order.

ROBERT F. DRINAN, S.J.*
* B. A., 1942, M. A., 1947, Boston College; LLB, Georgetown University School of Law,

1949, Member of the D. C. Bar.
3 Id. at 14.
4 Id. at 28.
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