
THE

GEORGETOWN
LAW JOURNAL

VOLUME 41

1952-1953

WASHINGTON
GEORGETOWN UNIVERSITY SCHOOL OF LAW



TABLE OF CONTENTS TO INDEX

Index to authors of articles Ill

Title index to articles Ill

Index to notes IV

Index to recent decisions TV

Index to book reviews IX

Topical index X

Copyright 1952-53

By The Georgetown Law Journal Association

II



THE GEORGETOWN LAW JOURNAL
VOLUME 41 � 1952-1953

GENERAL INDEX

INDEX TO AUTHORS OF ARTICLES

Day, Rutherford: The Federal Government's Power to Requisition under the

Defense Production Act of 1950 18

Hill, Norman: Law and Procedure of the United Nations on the Calling of
Conferences 1

Indritz, Phineas: Racial Ramparts in the Nation's Capital 297

Jacob, John B., and Thomas H. Wall: Communications Act Amendments, 1952�

Clarity or Ambiguity 135

Nakasian, Samuel: The Anglo-Iranian Oil Case, A Problem in International Judi
cial Process 459

Ryan, Joseph M. F.: A Judicial Solution to the Procedural Problems of the So-
Called Big Case 182

Schwartz, Bernard: Primary Administrative Jurisdiction and the Exhaustion of
Litigants 495

Smith, James Barclay: The Privilege of Silence and the Legislative Process 330

Wall, Thomas H., and John B. Jacob: Communications Act Amendments, 1952�

Clarity or Ambiguity 135

TITLE INDEX TO ARTICLES

A Judicial Solution to the Procedural Problems of the So-Called Big Case:

Joseph M. F. Ryan 182

Communications Act Amendments, 1952�Clarity or Ambiguity: Thomas H. Wall
and John B. Jacob 135

Law and Procedure of the United Nations on the Calling of Conferences: Norman

Hill 1

Primary Administrative Jurisdiction and the Exhaustion of Litigants: Bernard

Schwartz 495

Racial Ramparts in the Nation's Capital: Phineas Indritz 297

The Anglo-Iranian Oil Case, A Problem in International Judicial Process: Samuel
Nakasian 459

The Federal Government's Power to Requisition under the Defense Production Act

of 1950: Rutherford Day 18

The Privilege of Silence and Legislative Process: James Barclay Smith 330

III



INDEX TO NOTES

Compulsory Medical Treatment�Another Step in the State's Expanding Power

over Children? 2^6

Digest of Legislation Left Unenacted by 82d Congress 43

Digest of Legislation Pending Before Congress 394

Digest of New Acts of Congress 41

Our Immigration Laws, A Continuing Afiront to the Administrative Procedure

Act 364

Passports and Freedom of Travel: The Conflict of a Right and a Privilege 63

The Effect of Tax Deeds upon Appurtenant Easements in the District of Colum

bia 542

The Future of Resale Price Maintenance 199

The McGuire Act: Shield or Weapon for Trade-Mark Owners? 398

The Privilege Against Self-incrimination Versus Immunity: Proposed Statutes .... 511

The Procedural Applicability of the Doctrine of Res Ipsa Loquitur in the District

of Columbia 216

The Steel Seizure Cases 45

Trends in the Approach to the Corporate Entity Problem in Civil Litigation 525

INDEX TO RECENT DECISIONS
Administrative Law

Federal employee's membership in a subversive organization is merely evidence
which may be considered in determining his disloyalty in discharge proceed
ings under the President's loyalty program. Kutcher v. Gray, no. 11172,
D. C. Cir., Oct. 16, 1952 240

The statutory standard of the public interest, convenience, or necessity, which

governs the Federal Communications Commission in the issuance or

modification of radiotelegraph license, is not satisfied by a finding of the
Commission that competition between the proposed carrier and an existing
carrier is reasonably feasible, where there is no evidence that such com

petition will be productive of better service, lower rates, or any other

public benefit. R. C. A. Communications, Inc. v. FCC, no. 10951, D. C.

Cir., Nov. 6, 1952 243

Civil Procedure

Defendant's offer to supply plaintiff with report of examination of plaintiff by
defendant's physician does not constitute waiver of privilege by plaintiff
under Rule 35, Federal Rules of Civil Procedure; hence motion to produce
under Rule 34 is properly denied. Sher v. De Haven, no. 11244, D. C. Cir.,
17 Fed. Rules Serv. 34.42, Case 3 (Oct. 2, 1952) 247

Ohio survivor action for decedent's pain and suffering cannot be joined with

wrongful death action since both causes of action do not affect all parties
to the action. Fielder v. Ohio Edison Co., 109 N.E. 2d 855 (Ohio, Dec.

24, 1952) 417
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Where a party moves merely to set aside the verdict, and fails to ask for judg
ment in accordance with his prior motion for a directed verdict, Federal
Rule 50(b) precludes the appellate court from granting him a judgment
n.o.v. and limits relief to a new trial. Johnson v. New York, N. H. & H.
R. R., 344 U.S. 48 (Nov. 17, 1952) 249

Where a trial court orders a new trial on its own initiative in violation of Federal
Rule 59(d), an appellate court may grant a writ of certiorari to consider
the erroneous order. Kanatser v. Chrysler Corp., 21 U.S.L. Week 2111

(10th Cir., Aug. 28, 1952) 91

Communications

Radio and television give-away programs are not lotteries within the prohibition
of the federal lottery statute. American Broadcasting Co., Inc. v. United
States, 21 U.S.L. Week 2393 (S.D. N.Y., Feb. 5, 1953) 556

Conflict of Laws

Award under Maryland's Workmen's Compensation Statute precludes subsequent
claim for additional benefits in another jurisdiction. Gasch v. Britton, no.

11305, D. C. Cir., Feb. 5, 1953 559

Federal district court has jurisdiction under Lanham Act to enjoin Texas citizen's
production and sale in Mexico of watches bearing trade-mark identical with
that owned by American producer. Steele v. Bulova Watch Co., 73 Sup.
Ct. 252 (Dec. 22, 1952) 420

Constitutional Law

A federal law requiring every person engaged in the business of accepting wagers
to register and pay a tax is a constitutional exercise of the federal taxing
power and does not violate the privilege against self-incrimination. United
States v. Kahriger, 73 Sup. Ct. 510 (March 9, 1953) 562

Under Railway Labor Act Brotherhood of Railway Trainmen and railroad are

not permitted to enter into an agreement which discriminates against
a group performing substantially the same duties as members of the
Brotherhood. Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768

(June 9, 1952) 96

Under the Fifth Amendment the Government is not obliged to pay for property
destroyed to prevent its use to the enemy. United States v. Caltex, 73 Sup.
Ct. 200 (Dec. 8, 1952) 422

Under the First and Fourteenth Amendments a state may not ban a film on the
basis of a censor's conclusion that it is sacrilegious. Joseph Burstyn, Inc.
v. Wilson, 343 U.S. 495 (May 26, 1952) 94

Contracts

A provision in a margin agreement calling for arbitration under the Federal
Arbitration Act precludes enforcement of a cause of action under the
Securities Act of 1933, as amended. Wilko v. Swan, 201 F. 2d 439 (2d Cir.,
Jan. 15, 1953) 565

V



In the District of Columbia the statute of limitations for breach of contract

actions begins to run from time of the breach and not from the time the

breach is discovered. Poole v. Terminix Company of Maryland and Wash

ington, Inc., no. 11255, D. C. Cir., Nov. 6, 1952 252

Copyright

The common law recognizes a property right in an idea, if it is novel and re

duced to a concrete form. Belt v. Hamilton National Bank, 108 F. Supp.
689 (D.D.C. Dec. 8, 1952) 424

Corporations

A Delaware corporation may reduce its capital by purchasing shares for retire

ment at private sale, without a pro rata offering to all holders of stock of

the class affected. Martin v. American Potash & Chemical Corp., no.

25, Del. Sup. Ct., Oct. 30, 1952 255

Courts Martial

Whether accused was "actually inducted" into the armed forces so as to confer

military court-martial jurisdiction over an accused, is dependent on the

pertinent Army regulation governing induction procedure in existence at the

time of induction. United States v. Ornelas, no. 446, U.S.C.M.A., Dec.

31, 1952 428

Criminal Evidence

Defendant, having failed to present evidence which was available to explain his

actions, cannot escape the logical inference that he had the requisite intent.

United States v. Squirrell, no. 657, U.S.C.M.A., Jan. 26, 1953 430

Criminal Law
In prosecution of a witness for refusal to answer questions propounded at a

Senate investigation the Government must plead and show that the questions
were pertinent to the inquiry. Bowers v. United States, no. 11457, D.C. Cir.,
Feb. 12, 1953 568

The refusal of a witness to testify before a congressional committee in a disturb

ing and distracting environment created by television, newsreels and crowded

spectators does not constitute contempt of Congress. United States v. Morris
Kleinman and Louis Rothkopf, 21 U.S.L. Week (D.D.C. Oct. 6, 1952) .... 99

Witness before Congressional Committee may be in contempt for refusal to

answer questions, although he is not specifically directed to answer after

asserting reasons for refusing. Emspak v. United States, no. 10943, D.C.

Cir., Dec. 19, 1952 433

Criminal Procedure
An order granting a motion for the suppression of evidence, made after indict

ment, is final and appealable under 28 U.S.C. � 1291 (Supp. V, 1952).
United States v. Cefaratti, no. 10899, D.C. Cir., Nov. 6, 1952 259

Domestic Relations

A minor son may bring a tort action against his father for injuries sustained as

a result of the negligence of the father while engaged in his business occupa

tion. Borst v. Borst, 251 P. 2d 149 (Wash. Sup. Ct., Dec. 11, 1952) 436
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A second marriage, void when initiated does not nullify alimony decree of first

marriage, husband of first marriage remaining liable for entire period from
void second marriage to annulment decree, and thereafter. Sutton v. Leib,
199 F. 2d 163 (7th Cir., Oct. IS, 1952) 263

Where a foreign decree for maintenance and support is final, the courts of the
District of Columbia will give it full faith and credit even though the

parent-father is presently domiciled in the District. Scholia v. Scholia,
no. 11267, D.C. Cir., Jan. 8, 1953 439

Where the parties were married with the reservation that if they later regretted
the marriage, they could have it annulled, the marriage was not void ab
initio and would not be annulled, even though it had never been consum

mated. Lannamann v. Lannamann, 89 A. 2d 897 (Pa. Super. July 17,
1952) 102

Whether a divorce decree incorporating a property settlement agreement which
includes monthly payments by the husband is a judicial allowance of ali

mony, where the agreement and decree are silent on the subject, depends
upon the intention of the parties. Rogers v. Rogers, no. 11512, D.C. Cir.,
Feb. 19, 1953 571

Wife can recover damages for loss of consortium when husband has been negli
gently injured. Cooney v. Moomaw, no. 400, D. Neb., Jan. IS, 1953 443

Equity
Mandatory injunction will issue to compel surrender of warehouse receipts held

by defendant as security for a disputed claim against plaintiff, upon pay

ment into court of sufficient sum to ensure payment of claims, if eventually
decided in favor of defendant. Modern Dust Bag Co. v. Commercial Trust

Co., 91 A. 2d 469 (Del. Ch. Ct. Oct. 1, 1952) 266

Evidence
Curative admissibility permits use of otherwise inadmissible evidence at trial to

rebut prior inadmissible evidence. Crawford v. United States, no. 11350, D.C.
Cir., Sept. 4, 1952 268

The common law privilege protecting a spouse against adverse testimony from

his or her spouse is not available to parties who marry without intent to

assume the marital status. Lutwak v. United States, 73 Sup. Ct. 481

(Feb. 9, 1953) 576

Under certain circumstances in medical malpractice cases, the evidence of the

injury alone may be sufficient to raise an inference of negligence. Goodwin

v. Hertzberg, 201 F. 2d 204 (D.C. Cir., Dec. 22, 1952) 446

Insurance

The phrase "if such death does not result from an aeronautic flight" in the

double indemnity clause of a life insurance policy precludes recovery of

double indemnity for one killed while a passenger in an airplane. Aetna

Life Ins. Co. v. Reed, 251 S.W. 2d 150 (Texas, July 2, 1952) 105

Labor Law

The unit of criminal prosecution for violation of the minimum wage, or over

time, or record keeping provisions of the Fair Labor Standards Act is the

course of conduct, and not the individual act of violation. United States

v. Universal C. I. T. Credit Corp., 73 Sup. Ct. 227 (Dec. 22, 1952) 449
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Typesetter's Union requirement that newspaper publishers permit and pay for

"setting bogus" does not violate Taft-Hartley Act's provision prohibiting
payments when no actual work is done. American Newspaper Publishers
Association v. NLRB, 73 Sup. Ct. 552 (1953) 579

Negotiable Instruments

Travelers checks, though lacking the name of a payee, when duly signed and

countersigned by purchaser, become bearer instruments and are negotiable
by delivery; and the issuer of such checks is compelled to pay them upon

presentment by a holder in due course. Emerson v. Anierican Express
Company, 90 A. 2d 236 (Mun. App. D.C. 1952) 108

Patents

In an interference proceeding under Rev. Stat. � 4915, 35 U.S.C. � 63 (1946),
a district court need not adjudicate patentability at the instance of an ap

plicant where the factual issue of priority is decided against the applicant.
Sanford v. Kepner, 73 Sup. Ct. 75 (Nov. 10, 1952) 272

The owner of a patent who claims a composition comprising an unpatented sub

stance in aqueous solution and who markets the substance in a form

especially adapted to be mixed with water to yield the claimed solution
with instructions for so mixing the substance is misusing his patent and

cannot successfully maintain an action for infringement against another

who is marketing a similar substance with like instructions. /. D. Russell

Company et al. v. Dr. Salsbury's Laboratories, 198 F. 2d 473 (8th Cir.

1952) 112

Real Property

An attornment by tenant to record owner without landlord's knowledge is
effectual to interrupt statute of limitations and end adverse possession of
landlord. Kimble v. Willey, 198 F. 2d 812 (8th Cir. Sept. 8, 1952) 274

An oral license becomes permanent and irrevocable where it is shown that the
licensor intended it to be permanent, and the licensee acted upon it by
making valuable expenditures. Shepard v. Purvine, 248 P. 2d 352 (Ore.
Sept. 24, 1952) 278

When the guardian of an incompetent sells the incompetent's realty, the proceeds
of the sale remain realty and devolve as realty under the incompetent's will.
Bryson v. Turnbull, 74 S.E. 2d 180 (Va., Jan. 26, 1953) 581

Statutes

An illustration of the use of the Illinois Post Conviction Hearing Act as a pro
cedural supplement to review of allegedly irregular convictions. People
v. Reeves, 107 N.E. 2d 861 (111. Sept. 17, 1952) 282

Torts

An unauthorized telecast of an animal trainer's act between the halves of a

professional football game is not an invasion of privacy under Sections
50 and 51 of the New York Civil Rights Law. Gautier v. Pro-Football,
Inc., 107 N.E. 2d 485 (N.Y. 1952) 119
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A person has the right to the publicity value of his photograph, independent of
his right of privacy, which may be transferred in gross vesting an assignee
with sufficient interest to maintain a suit against unauthorized use by third
parties. Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., no.

22S64, 2d Cir., Feb. 16, 1953 583

Tenant cannot recover from landlord for injuries received as a result of land
lord's failure to repair the demised premises, absent a statute or clause in
the lease so providing. Bowles v. Mahoney, no. 10934, D.C. Cir., July
10, 1952 US

Trade Regulation

Dissolution of a corporation found to be a monopoly in violation of Section 2

of the Sherman Anti-Trust Act will not be ordered where such would be im

practicable. United States v. United Shoe Machinery Corp., 110 F. Supp.
295 (D. Mass. 1953) 587
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LAW AND PROCEDURE OF THE UNITED NATIONS ON
THE CALLING OF CONFERENCES

Norman Hill*

DY THIS time the authority of the Economic and Social Council

(ECOSOC) to call conferences and the rules by which it shall be

guided in so doing are well-settled aspects of the law and procedure of
the United Nations. The principal Charter basis for that authority is
furnished by Article 62 (4), which stipulates that the Council "may call,
in accordance with the rules prescribed by the United Nations, inter
national conferences on matters falling within its competence." Some
reliance has also been made upon Articles 66, 68, and 71 in establishing
the right of the Council to call non-governmental conferences.1
The exact procedure to be followed by the Economic and Social Council

in calling conferences is embodied in two sets of rules, one adopted on

December 3, 1949, by the General Assembly for conferences of states,
and the other adopted by the Assembly on December 12, 1950, for non
governmental conferences.2 Prior to 1949 the subject had been dealt
with on a temporary basis by what was known as Supplementary Rule

T, appended to the provisional rules of procedure of the General Assem
bly during the first part of its session 1946.8 In the process of formulating
* A. B., A. M., Oberlin College; Ph. D., University of Wisconsin; Supervisor, Interna

tional Relations Courses, University of Nebraska; Author of the recent book, International
Organization (Harper and Bros. 1952).

1 For the convenience of the reader Articles 62, 66, 68 and 71 of the United Nations
Charter are quoted in the Appendix following the body of this article.

2 For the rules governing the calling of conferences of states, see Official Records of
the Fourth Session of the General Assembly, Resolutions, 20 September-10 December 1949,
Document A/1251 (December 28, 1949). For rules relating to non-governmental con

ferences, see General Assembly, Official Records: Fifth Session, Supplement No. 20, Document
A/1775, p. 75.

Hereafter, in the footnotes of this article, reference will be made to documents of the
General Assembly by citing simply the document number and date.
3 Yearbook of the United Nations, 1946-1947, p. 322 (1947). Supplementary Rule T

provided that "Pending the adoption under paragraph 4 of Article 62 of the Charter, of

1



2 The Georgetown Law Journal [Vol. 41 : p. 1

the permanent rules, a number of issues were raised both in the Eco

nomic and Social Council and in the Legal Committee of the General

Assembly, and for the most part they were settled.

Extent of ECOSOC's Activity

The debates that occurred during the formulation of the rules, together
with the decisions taken on specific issues, throw a considerable amount

of light on the nature of conferences which the Council may call. First

in importance among the problems taken up was the kinds of conferences

which might be called under Article 62 (4) of the Charter. Did that

article authorize both conferences of states and non-governmental con
ferences, or only the former? An answer to this question involved an

interpretation of the term "international conferences" as used in Article

62 (4) : Did it cover only governmental or both governmental and non

governmental conferences?
A strong case was made in the Legal Committee for the more restrictive

interpretation of "international conferences."4 Attention was called by
Mr. Stabell of Norway to the relation of the third paragraph of Article
62 to the fourth paragraph. The former permits the Council to draft
conventions itself, and, in Mr. Stabell's opinion, paragraph 4 was inserted
to permit the Council to call a conference when it felt unable to draft a
convention on a subject within its competence.5 If this were true, then
"international conferences" must be confined to meetings of the repre
sentatives of states, for they only would have the authority to draft
conventions.
Even more impressive was the argument that, as the weight of the

evidence indicated, the intention of the Charter-makers at San Francisco
was to enable the Council to call conferences of states. Mr. Chaumont
of France asserted the view that the existence of a separate article
(Article 71) providing for consultation between the Council and non-

definite Rules for the calling of international conferences, the Economic and Social Council
may, after due consultation with Members of the United Nations, call international con

ferences in conformity with the spirit of Article 62 on any matter within the competence
of the Council including the following matters: international trade and employment; the
equitable adjustment of prices on the international market, and health."

4 Document A/C.6/SR.188 (November 9, 1949). See also documents A/C.6/SR.187
(November 9, 1949) and A/C.6/SR.189 (November 10, 1949) for other meetings of the
committee held at the same session of the General Assembly. A good summary of points
of view presented in the discussion may also be found in Yuen-li Liang, What Is an Interna
tional Conference?, 44 Am. J. Int. Law 333 (1950).
6 Document A/C.6/SR.188, p. 9 (November 9, 1949).
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governmental organizations proved that the Charter-makers had not

thought that such consultation had already been made possible by means

of conferences of non-governmental organizations called under Article
62 (4).6 Mr. Feller of the Secretariat upon request examined the records
of the San Francisco Conference. Although he said that his research

yielded only "fragmentary material," it appeared from his findings that
earlier drafts of the article referred only to the calling of conferences
of "members" of the United Nations.7
There was a striking difference of opinion in the Legal Committee as

to the meaning of the term "international conferences," whether it ordi
narily comprises only conferences of states or both conferences of states
and non-governmental conferences. Mr. Koretsky of the USSR asserted
that an international meeting of non-governmental organizations is not
a "conference" but a "congress";8 but certainly the records do not sup
port his contention, as the "Congress of Vienna" and the "United Nations
Conference on Conservation and Utilization of Resources" (non-govern
mental) indicate.9 Mr. Robinson of Israel disagreed with Mr. Koretsky's
use of terms; he stated that "conference" is used for both conferences
of states and non-governmental conferences. In his opinion the term
"international conference of states" is a pleonasm, and "international
conferences" (without "of states") as used in Article 62 (4) must be
understood as including non-governmental as well as governmental
conferences.10
The arguments in favor of a restrictive interpretation of Article 62 (4)

met with lively efforts at refutation. Admitting that the San Francisco
Charter-makers had in mind "conferences of states," several of the dele

gates cautioned that the travaux-preparatories should not be overrated.
Mr. Amador of Cuba believed that the spirit of the Charter would not
be contravened by the more inclusive interpretation of "international

conferences," and that there was no reason why the United Nations in
the course of its development should not broaden the original concept

6 Document A/C.6/SR.187, p. 8 (November 9, 1949).
7 Document A/C.6/SR.189, p. 2 (November 10, 1949) .

8 Document A/C.6/SR.187, p. 7 (November 9, 1949).
9 F. S. Dunn, The Practice and Procedure of International Conferences, p. IS (1929),

points out that years ago the term "congress" was applied to "those gatherings at which

sovereigns or their principal ministers were present," and the word "conference" was

reserved "for those meetings of lesser importance that were attended by subordinate ministers
and resident diplomatic agents." He goes on to remark that at the present time the two

terms do not appear to have any clear-cut difference of meaning.
10 Document A/C.6/SR.188, p. 6 (November 9, 1949).
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of international conferences held at San Francisco and extend it to

include all kinds of conferences.11 The point was made that in practice
"international conferences" had already been broadened to include non

governmental gatherings when the Economic and Social Council called
the Conference on Conservation and Utilization of Resources. Mr. Mak-

tos of the United States referred to the fact that funds had recently been

voted for a Latin-American meeting of trade experts, which in effect

would be a non-governmental conference.12
The most convincing argument of all those presented in favor of a

broad interpretation of Article 62 (4) so as to include under the authority
of the Economic and Social Council the power to call both types of
conferences was to regard the article in the light of other articles of the
Charter and in the light of the purposes and objectives of the United
Nations. The contention was that it is not enough to relate Article 62 (4)
to 62 (3) ; reference must be made also to Articles 66, 68, and 71. Mr.

Duynstee of the Netherlands maintained that Article 71 should not be
looked upon as evidence that the Council could not call non-govern
mental conferences, as Mr. Chaumont had earlier argued;13 Article 71

is under the heading "Procedure" in the Charter, and it therefore bears
no relation to the authority of the Council which is treated by Articles
62-66 under the title "Functions and Powers." The view was also
asserted that, instead of acting as a restriction upon Article 62 (4),
Article 71 might be reasonably construed as authorizing conferences of

non-governmental organizations, for such meetings might be looked upon
as means for accomplishing the consultation called for by Article 71.14

Mr. Vieyra of Argentina believed that the broad terms of Article 66 (1)
could be used in support of the power of the Council to call non

governmental conferences.15
The Legal Committee did not assume to give an official interpretation

of Article 62 (4) by means of a vote on its meaning. In view of the

strong difference of opinion within the Committee, it was decided, there
fore, that the 1949 meeting of the General Assembly should limit itself

11 Document A/C.6/SR.189, p. 3 (November 10, 1949).
12 Id. at 4.
13 Document A/C.6/SR.188, p. 11 (November 9, 1949).
1* The first sentence of Article 71 is, "The Economic and Social Council may make

suitable arrangements for consultation with non-governmental organizations which are

concerned with matters within its competence."
is Document A/C.6/SR.188, p. 12 (November 9, 1949). Article 66 (1) states that

"The Economic and Social Council shall perform such functions as fall within its competence
in connection with the carrying out of the recommendations of the General Assembly."
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to the adoption of rules for the calling of conferences of states. After

agreement was finally reached on the provisions of rules for the calling
of conferences of states, the Legal Committee took up a proposal of
Mr. Vieyra of Argentina requesting the "Secretary-General to prepare,
after consulting the Economic and Social Council, draft rules for the

calling of non-governmental conferences, with a view to their study by
the General Assembly."16 The clear implication of the Committee's

adoption of this proposal by a vote of thirty-three to three, with two

abstentions, was that, although Article 62 (4) appeared to envisage only
conferences of states, a fair construction of the Charter as a whole, par
ticularly Articles 66, 68, and 71, in the light of the purposes of the
United Nations, would give adequate support to the authority of the
Council to call non-governmental conferences. As Mr. Vieyra explained,
he had drafted his proposal without reference to any particular article
of the Charter, and in general terms in order to give it the widest possible
legal basis. If he had mentioned any article of the Charter in his pro
posal, he would, as he himself said, have given to it by implication an

interpretation to which the Committee could not give unanimous support;
he believed that the Charter as a whole provided an adequate legal basis
for the calling of non-governmental conferences, even though the author

ity of any single article, taken alone, might be questioned.17
Parenthetically, attention may well be called to the practical good

sense displayed by the Legal Committee in reaching a working interpre
tation of the Charter that would permit the Economic and Social Council
a maximum degree of usefulness. In the discussions of the Committee
the view was often asserted that the guiding principle should be to

recognize the power of the Council to call any kind of conference neces

sary to carry out its task. As Mr. Maktos of the United States urged,
the Charter must be interpreted in the light of need and common sense.18
To require an express statement of authority in the Charter for every
act of the United Nations would indeed commit the organization to a

life of stagnation. Had such a requirement been made in the interpre
tation of the Constitution of the United States, that government would
have had no means of getting at many social and economic problems of
today; the liberal interpretation of the interstate commerce clause has
in itself done much to retain for the American Constitution its qualities
of flexibility and vigor.
is Document A/C.6/SR.199, p. 17 (November 21, 1949).
it Id. at IS.
18 Document A/C.6/SR.187, pp. 9-10, 12-13 (November 9, 1949).
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The Status and Authority of Conferences of States Called by

the Council

A second problem of major importance thrashed out in the Legal
Committee of the General Assembly was the extent to which a conference
of states called by the Economic and Social Council could be made sub
servient to the dictates of the Council in such matters as the issuance
of invitations to the gathering, its agenda, and its rules of procedure.
The answer to this problem depended primarily upon the status of such
a conference, particularly the extent to which, once called, it enjoyed a

position of independence. Two opposing points of view were advanced
on this subject: (1) that, being composed of sovereign states, a con

ference called by the Council would be free to make its own decisions on

all matters; and (2) that acceptance by a sovereign state of an invita
tion to attend a conference should be understood to imply acceptance of
the decisions of the Council regarding it.19 Conferences called by the

League of Nations were committed to the second point of view, so that
the authority of the League organs to prescribe definitively rules of

procedure, the agenda, and other matters of organization and procedure
was admitted.20
In the discussion of this issue in the Legal Committee, the position

was vigorously asserted that a conference of sovereign states cannot be
limited in its procedure and methods by rules prescribed by the Economic
and Social Council. Mr. Koretsky (Soviet Union) on several occasions,
but particularly at the time when the proposal to allow a conference to
invite other states to attend was under discussion, argued that a confer
ence is free to do whatever it pleases; consequently, he said, there was

no need to give it the power to invite other states, for it possessed such

authority in any case.21 Mr. Spiropoulos of Greece made an extreme

statement of this view by contending that there would be no point legally
in prescribing an agenda for a conference of states because that con

ference could adopt it or change it at will; furthermore, so he said, the
conference could do what it pleased�invite other states, and even non-

self-governing territories or corporate bodies.22

i� Document A/C.6/SR.194 (November 18, 1949). See especially remarks by Mr. Feller
of the Secretariat, Mr. Koretsky of the USSR, Mr. Chaumont of France, and Mr. Maktos
of the United States. See also documents A/C.6/SR.196 (November 18, 1949) and

A/C.6/SR.197 (November 21, 1949) for statement of points of view.
20 See Mr. Feller's statement on this matter in document A/C.6/SR.194, pp. 7-8 (Novem �

ber 18, 1949).
21 Document A/C.6/SR.194, p. S (November 18, 1949).
22 Document A/C.6/SR.199, p. 4 (November 22, 1949).
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Arguing on the other side, Mr. Maktos of the United States asserted
that for the Council to be able to provide rules of conference organization
and procedure but with an admission that they might be disregarded
seemed incongruous; in his opinion sovereignty was commonly appealed
to when better arguments were not available. He stressed, too, the prac
tical advantage of allowing the Council to prescribe agenda and fix the
rules of procedure in that the time of the conference would be conserved.23
Mr. Fitzmaurice of the United Kingdom also elaborated on the practical
advantage of leaving such matters under the control of the Council,
calling attention particularly to the fact that the Council would have the
benefit of wide experience, whereas a conference is often composed of
technicians lacking any understanding of such matters.24 Mr. Feller of
the Secretariat said that the original draft of the rules for calling con

ferences had stipulated that:25 "States, authorities, organizations or ex

perts accepting an invitation to attend a conference convened . . . shall
be presumed to have accepted decisions made by the Council pursuant
to those rules," thus endeavoring to continue in the United Nations the
old practice followed within the League of Nations. In any case, Mr.
Feller maintained, when the action of the Council on a particular question
could be regarded as a condition precedent to the decision to call the

conference, such action should be binding upon the conference.26
After an extended discussion the Legal Committee decided that the

rules for calling conferences should embody the doctrine that the powers
of the Council were limited to the calling of conferences, and that, once
called, a conference could do as it pleased about inviting other states,
determining its agenda and its rules of procedure. The Council is autho
rized to prepare "provisional agenda" and "provisional rules of proce
dure" which admittedly are subject to modification.27
The decision of the Committee that a conference called by the Council

be regarded as a meeting with the unlimited powers of its sovereign par

ticipants, rather than a body of states which have by implication agreed
to adhere to prescribed conditions could turn out to be highly significant.
That conferences will often be obliged to spend valuable time debating

23 Document A/C.6/SR.194, pp. 11-12, 14 (November 18, 1949).
24 Document A/C.6/SR.197, p. 6 (November 21, 1949).
23 Document A/C.6/SR.194, p. 7 (November 18, 1949).
26 Id. at 8.
27 The word "draft" instead of "provisional" was considered in relation to the rules of

procedure, but discarded when Mr. Perez Perozo of Venezuela wisely pointed out that if

"draft" were used, a conference would have no rules of procedure with which to begin
its deliberations. A/C.6/SR.197, pp. 7-8 (November 21, 1949).
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proposed changes in agenda and rules of procedure and the advisability
of extending invitations to other states is a virtual certainty. This would
be true even without the east-west controversy which nowadays intrudes
itself into almost every international meeting. The delays caused at the
World Health Conference in 1946 by the necessity to deal with rules of
procedure, agenda, and similar items will be recalled. Indeed it is not

impossible that with the present east-west split in international relations
the delegates of the communist nations might make it their principal
business at a conference to impede action or at least to force concessions
by making extended issues out of procedural problems.
Certainly the decision to give conferences wide authority over their

agenda and procedure will retard the development of the law of conference
procedure. Were the subject under the centralized control of one body�
the Economic and Social Council�there would be an excellent oppor
tunity for a continual evaluation of methods and a selection of the more

satisfactory ones for permanent use. As it is, the chances are that con
ference methods will be somewhat haphazard and that the ones used
will be based, in part at least, on other considerations than efficiency�
perhaps on the wishes of the dominant states, on compromise, or even

on the desire to carry on a propaganda campaign.
Examined on its merits, the contention that a conference of sovereign

states must be regarded as possessing unlimited power is not convincing.
That sovereign states voluntarily limit their freedom of action is a well-
known fact, attested to by nearly every treaty which they have made.
The League of Nations conference system, which assumed that the accept
ance of an invitation to one of its conferences by a sovereign state implied
an acceptance of the conditions set up for the functioning of the meeting,
was also a voluntary limitation of freedom of action. That the appeal
to sovereignty was a cover-up for the desire on the part of some nations,
at least, to be able to make whatever they pleased out of a conference,
even a failure, is a plausible point of view, even though not one

susceptible of proof.

Rules for the Calling of Conferences of States

In final form the rules for the calling of conferences of states adopted
by the General Assembly are as follows:28

RULE 1

The Economic and Social Council may at any time decide to call an inter-

28 Adopted by the General Assembly, December 3, 1949. Document A/1251, pp. 64-65

(December 28, 1949). Preamble of the rules is omitted.
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national conference of States on any matter within its competence, provided
that, after consultation with the Secretary-General and the appropriate specialized
agencies, it is satisfied that the work to be done by the conference cannot be
done satisfactorily by any organ of the United Nations or by any specialized
agency.

RULE 2

When the Council has decided to call an international conference, it shall
prescribe the terms of reference and prepare the provisional agenda of the
conference.

RULE 3

The Council shall decide what States shall be invited to the conference.
The Secretary-General shall send out as soon as possible the invitations,

accompanied by copies of the provisional agenda, and shall give notice, accom

panied by copies of the provisional agenda, to every Member of the United
Nations not invited. Such Member may send observers to the conference.
Non-member States whose interests are directly affected by the matters to be

considered at the conference may be invited to it and shall have full rights as

members thereof.
RULE 4

With the approval of the responsible State, the Council may decide to invite
to a conference of States a territory which is self-governing in the fields covered

by the terms of reference of the conference but which is not responsible for the
conduct of its foreign relations. The Council shall decide the extent of the

participation in the conference of any territory so invited.

RULE 5
The Council shall, after consultation with the Secretary-General, fix the date

and place of the conference or request the Secretary-General to do so.

RULE 6
The Council shall make arrangements for financing the conference, except

that any arrangements involving the expenditure of funds of the United Nations
shall be subject to the applicable regulations, rules and resolutions of the General

Assembly.
RULE 7

The Council:
(a) Shall prepare, or request the Secretary-General to prepare, provisional

rules of procedure for the conference;
(b) May establish a preparatory committee to carry out such functions in

preparation for the conference as the Council shall indicate;
(c) May request the Secretary-General to perform such functions in

preparation for the conference as the Council shall indicate.

RULE 8

The Council may invite specialized agencies in relationship with the United
Nations and non-governmental organizations having consultative status with the
Council to take part in conferences called under these rules. The representatives
of such agencies or organizations shall be entitled to the same rights and privileges
as at sessions of the Council itself, unless the Council decides otherwise.
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RULE 9

Subject to any decisions and directions of the Council the Secretary-General
shall appoint the executive secretary for the conference, provide the secretariat
and services required and make such other administrative arrangements as may
be necessary.

In addition to the two major subjects of controversy in the Legal
Committee that have already been described�the right to call non

governmental conferences and the authority of conferences�there were

a number of minor issues which were debated in the process of coming to
an agreement on the content of the rules. Mr. Koretsky of the USSR
advocated that Rule 1 require the Council to consult all members of the
United Nations, as well as the Secretary-General and appropriate special
ized agencies, before deciding to call a conference.29 He argued that
attendance at a conference entailed a sacrifice of time and money which
would be difficult for some states to make; this sacrifice, so he said,
should not be imposed by a simple majority of ten in the Economic and
Social Council. This point of view did not have sufficient support for
adoption.
Mr. Koretsky on a number of occasions brought up in the Legal Com

mittee the proposal that had been made by his compatriot Mr. Maevsky
in the Economic and Social Council to the effect that Rule 3 should

require that all Members of the United Nations be invited to all con
ferences.30 In its final form Rule 3 does not contain such a provision,
but it does require the notification of every Member of conferences even

when they are not invited, and provison is made that these non-invited
states may send observers to such meetings. Although there was a con

siderable amount of discussion as to the rights and privileges of observers,
no decision was taken on the subject.31
The Soviet delegate opposed the inclusion in Rule 4 of the phrase

"With the approval of the responsible state." In his opinion the invi
tations should be sent directly to non-self-governing territories.32 This,
too, turned out to be a lost cause.
There was some difference of opinion as to the provisions that should

29 Document A/C.6/SR.188, p. 13 (November 9, 1949).
30 Economic and Social Council, Official Records, 8th Sess., 4th year, p. 403.
31 Document A/C.6/SR.193 (November 17, 1949). Another proposal for inclusion in

Rule 3 was made by Mr. Koretsky of the USSR to the effect that the Secretary-General
send out invitations in such manner as to give invited states at least sixty days notice
before the convening of the conference. This proposal was rejected. Document A/C.6/SR.193,
p. 2 (November 17, 1949).
32 See n. 30, supra.
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be incorporated into Rule 5 for the financing of conferences.33 Mr.

Koretsky contended that the costs of holding a conference should be
distributed among the participating states, that the imposition of those
costs upon the budget of the United Nations would be unfair in view of
the fact that all its Members were not entitled to invitations. He stressed
the fact that conferences can be costly and mentioned, by way of illus
tration, that the Havana Conference on Trade had cost $1,500,000.34
Mr. Maktos of the United States preferred the provision finally incor
porated in Rule 5, which would permit the Council to make a variety of
arrangements for the payment of expenses.36

Rules for the Calling of Non-Governmental Conferences

The rules relating to the calling of non-governmental conferences are

shorter and on the whole more flexible than those for the calling of
conferences of states. The Secretary-General originally formulated two

drafts for the former, one a short version and the other long and more

inclusive. The short version was preferred in order to avoid placing upon
the authorities concerned any unnecessary encumbrances. Mr. Van Glab-

beke, Belgian delegate in the Sixth Committee of the General Assembly,
thought that the short version was "so broad that the Council would be
able to act as though they [rules] did not exist," but he nevertheless
favored it over a more detailed set of rules.36
Debate over the rules was somewhat less vehement and much less

extended than that which attended the adoption of rules on the calling
of conferences of states. Most of the discussion was on the content of
the rules, but every now and then the question was raised anew as to

whether the Economic and Social Council was authorized by Article
62 (4) of the Charter to call non-governmental conferences; the Soviet

bloc, together with a few other states, could not reconcile themselves to

the majority view that such conferences could be called. The original
draft of the rules for the calling of non-governmental conferences as

submitted by the Secretary-General was modified in substance and in

wording both in the Economic and Social Council and in the Sixth

33 Document A/C.6/SR.195 (November 19, 1949).
34 Document A/C.6/SR.195, p. IS (November 19, 1949). Mr. Kerno of the Secretariat

explained that the Havana Conference cost the United Nations $137,000, and it cost Cuba

$362,000; the remainder of the $1,500,000 were expenses of individual delegations paid by
participating states.

35 Document A/C.6/SR.195, pp. 12-13 (November 19, 1949) .

36 Document A/C.6/SR.2S0, p. 276 (December 4, 1950).
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Committee of the General Assembly. The vote for the final draft as

adopted by the latter body was twenty-five in favor of it, four against,
and seven abstentions.37 It was adopted by the General Assembly on

December 12, 1950, by a vote of thirty-five for, five against, and two

abstentions.38 The text of the rules in their final form follows:39

RULE l

The Economic and Social Council, after consultation with the Secretary-
General, may at any time decide to call a non-governmental conference on any
matter within its competence.

RULE 2

1. When the Council has decided to call a conference, as provided for in
rule 1, it shall:
(a) Prescribe the terms of reference;
(b) Fix the date, the place and the appropriate duration of the conference

and prepare provisional agenda;
(c) Determine who shall be invited;
(d) Make recommendations for financing, subject to the applicable regu

lations, rules and resolutions of the General Assembly;
(e) Make such other arrangements in connexion with the conference as it

sees fit.
2. In applying rule 2, sub-paragraph (c) of paragraph 1, the Economic and

Social Council shall, when it decides to invite non-governmental organizations,
have regard to the terms of Article 71 of the Charter. National organizations
without consultative status may be invited only after consultation with the
Member of the United Nations concerned.

3. The Council may decide to entrust the Secretary-General with any of the
tasks mentioned in sub-paragraphs (b), (d), and (e) of paragraph 1. It may
also authorize him to make such modifications as circumstances may require in
carrying out any decision of the Council made pursuant to sub-paragraphs (b),
(d), and (e).

RULE 3

The Secretary-General shall notify all Members of the United Nations of the
Conference and shall send them copies of the provisional agenda. He shall also
inform each Member State of the invitations issued.

Among the several issues that were debated in the deliberations which
led up to the adoption of these rules the most contentious was the power
of the Secretary-General under rule 2, paragraph 3. The draft rule in
its original form as submitted to the Sixth Committee of the General

Assembly would have allowed the Council to turn over to the Secretary-
General tasks relating to any or all of the items mentioned in rule 2,
3? Id. at 282.
38 Document A/PV/320 (12 December 1950).
39 Document A/1697 (13 December 1950).
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paragraph 1. Probably two objectives were held in view by the draftsmen
of this proposal: (1) to provide a method of meeting new conditions
that might arise between the calling of a conference and its convening,
or in other words to give flexibility and adjustability to the system; and

(2) to make available the expert services and the experience of the
Secretariat in the handling of problems that might require more in the

way of detail than the Council would feel itself able to provide. Most of
the members of the Sixth Committee were of the opinion that the rule
in its original form went too far, that it would make possible an unwar

ranted delegation of power by the Economic and Social Council to the

Secretary-General. They based their view upon the fact that Article
62 (4) of the Charter lodged the authority to call conferences in the

Council; while they would not object to the Council's turning over

authority to the Secretary-General under sub-paragraphs (b), (d) and

(e) of rule 2, paragraph 1, they did oppose what they considered to be

a delegation of power to the Secretary-General under sub-paragraphs
(a) and (c).
Involved in this discussion was the important question of what con

stitutes an unwarranted delegation of authority. To what extent, if at

all, may the Economic and Social Council relinquish in favor of the

Secretary-General the right of taking decisions relating to the calling
of a conference? Several points of view were expressed by the delegates.40
Mr. Ballard of Australia, who sponsored an amendment to rule 2, para
graph 3, said that some of the five items listed in (a), (b), (c), (d), and
(e) of rule 2, paragraph 1 were of such a nature that the Council should

retain the right of final decision, whereas others were of a less vital

character; his proposed amendment would allow what he believed to be

a delegation of power for (b), (d), and (e), but not for (a) and (c).41
This distinction appealed to the Committee as sound, for sub-paragraph
(a) had to do with the terms of reference for a conference, and (c) related
to the issuance of invitations, both of which are obviously matters of

such basic importance in the constitution of a conference that they could

not properly be abandoned by the Council. In the discussion Mr. Bartos

of Yugoslavia gave a slightly different twist to the line of reasoning
begun by Mr. Ballard when he said that in his opinion the Council might
delegate power to the Secretary-General in "technical," but not in "sub

stantive" matters;42 later on he referred to the subject matter of sub-

40 Document A/C.6/SR.250, pp. 275-282 (December 4, 1950).
41 Id. at 275, 279.
42 Id. at 278.
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paragraphs (a) and (c) as "political" in nature.43 Mr. De Lacharriere of
France argued that (a) and (c) involved the taking of decisions, where
as (b), (d), and (e) required only the execution of decisions already
taken by the Council; he pointed out that the right (or duty) of the

Secretary-General to execute decisions taken by organs of the United
Nations was unquestioned, but he doubted the right of the Council to

delegate to that official the right of taking decisions.44 In the end, as the
final text of rule 2, paragraph 3, indicates, the Economic and Social
Council was permitted to assign to the Secretary-General only tasks

relating to sub-paragraphs (b), (d), and (e) of rule 2, paragraph 1,
not those relating to (a) and (c).
While the decision as finally taken by the Sixth Committee of the

General Assembly not to permit the Economic and Social Council to
authorize the Secretary-General to fix terms of reference for conferences
or to decide who should be invited was no doubt wise, it is not clear that
the Council's reason for doing so was entirely sound. Most of the mem

bers of the Committee appeared to be concerned with the prevention
of an unwarranted delegation of power. It would have been sufficient

to base their decision on considerations of expedience; the highly compli
cated issue of delegating power need not have been raised at all. Whether,
in fact, any delegation of power was involved is doubtful. Article 62 (4)
of the Charter enables the Economic and Social Council, in accordance

with rules prescribed by the United Nations, to "call" conferences;
it does not suggest that the Council must be in control of any of the

details of preparing the conferences which are called. Were the Council

to attempt to authorize the Secretary-General to call conferences, that
would undoubtedly be an attempt to delegate power, but to authorize

him to execute, or even to make decisions relating to its composition,
agenda, or organization would appear to be a different matter. In

other words, the right to "call" a conference may properly be looked

upon as quite a different thing from that of preparing it. The delegate
of the United Kingdom in the Sixth Committee, Mr. Vallat, may have

had something very much like this in mind when he said that there

was no need to interpret the situation as one involving a delegation of

power, and that the Council would be only "entrusting" the Secretary-
General with certain tasks, not delegating him with power.45

43 Id. at 281.
44 U. at 280
45 Id. at 278.
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Second in significance among the issues debated in the Sixth Committee
of the General Assembly was that of inviting non-governmental organiza
tions to conferences without first having the consent of the respective
states in which they are domiciled. The provision of the original draft
of the rules, which allowed them to be invited without consent, was

criticized in the Sixth Committee of the General Assembly by Mr. Roberts
of the Union of South Africa. He proposed the addition to rule 2, para
graph 1, of a statement requiring "the approval of the State within whose

jurisdiction the person or organization concerned falls."46 Mr. Bunge
of Argentina advanced the view that a distinction should be drawn
between organizations with consultative status under Article 71 of the
Charter and those without such status; the former, he believed, might
be held subject to invitation without the consent of their respective
governments, whereas the latter should not be able to accept invitations
unless consent were given.47 This seemed to the Committee to be a

reasonable distinction, and it was therefore embodied in the rules, not
as an addition to paragraph 1 of rule 2, as originally suggested, but in
the form of a new paragraph 2 to rule 2.

This decision to require the consent of states to the acceptance of
invitations in the case of non-governmental organizations without con
sultative status appears from a legal point of view to be entirely sound.
It is possible, in fact, that any other arrangement might be attacked as

illegal; besides, illegal or not, any other arrangement would be bound to

encounter practical difficulties. National non-governmental organizations
operate under the laws of their respective states of domicile. Those laws
have not permitted the organizations to take part in international con
ferences. Were organizations able to accept invitations to conferences
at will, it is quite possible that their activities would be a source of embar
rassment to the governments concerned and that those governments
would take legal measures to prevent participation. This combination of

legal and practical considerations had been basic to Article 71 of the
United Nations Charter, which provides that arrangements for consulta
tion between national non-governmental organizations and the Economic
and Social Council may be made only "after consultation with the Mem
ber of the United Nations concerned."
Attention may be drawn to the provision of the rules that the Council

may prepare only "provisional" agenda for non-governmental conferences,

46 Id. at 276.
4T Ibid.
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as it does in the case of conferences of states. The reason for the limita
tion of the Council to the formulation of a provisional agenda in the
case of a non-governmental conference is not, of course, that such a

body is composed of sovereign states which cannot be restricted as in
conferences of states; basically the arrangement is one of convenience.
An adjustable agenda, one which can be modified by the conference
itself, is a means to a more flexible type of deliberations. This considera
tion, plus the fact that non-governmental conferences ordinarily operate
within a field of activity that does not involve intense intergovernmental
rivalry, means that the power of a conference to alter its agenda should
result in efficiency without leading to a discussion of vital national
interests. Although the rules for calling non-governmental conferences
make no mention of the duty of prescribing rules of procedure for those

conferences, clearly the Council has that right under rule 2, paragraph 1,
sub-paragraph (e), which enables the Council to "Make such other

arrangements in connection with the conference as it sees fit."
Considered as a whole, the rules for the calling of non-governmental

conferences appear quite adequate, perhaps even more so than those for
the calling of conferences of states. The former have the advantage of

being more general and therefore more flexible than the latter. The

greater authority of the Council over conference rules of procedure in
the non-governmental gatherings than in conferences of states, should be
conducive in the long run to improved rules of procedure based on ex

perience as examined and evaluated by experts.
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APPENDIX

Charter of the United Nations
Article 62

1. The Economic and Social Council may make or initiate studies
and reports with respect to international economic, social, cultural, educa
tional, health, and related matters and may make recommendations with
respect to any such matters to the General Assembly, to the Members of
the United Nations, and to the specialized agencies concerned.

2. It may make recommendations for the purpose of promoting
respect for, and observance of, human rights and fundamental freedoms
for all.
3. It may prepare draft conventions for submission to the General

Assembly, with respect to matters falling within its competence.
4. It may call, in accordance with the rules prescribed by the United

Nations, international conferences on matters falling within its com

petence.

Article 66

1. The Economic and Social Council shall perform such functions
as fall within its competence in connection with the carrying out of the
recommendations of the General Assembly.

2. It may, with the approval of the General Assembly, perform
services at the request of Members of the United Nations and at the
request of specialized agencies.

3. It shall perform such other functions as are specified elsewhere in
the present Charter or as may be assigned to it by the General Assembly.
Article 68

The Economic and Social Council shall set up commissions in economic
and social fields and for the promotion of human rights, and such other
commissions as may be required for the performance of its functions.

Article 71

The Economic and Social Council may make suitable arrangements
for consultation with non-governmental organizations which are concerned
with matters within its competence. Such arrangements may be made
with international organizations and, where appropriate, with national
organizations after consultation with the Member of the United Nations
concerned.



THE FEDERAL GOVERNMENT'S POWER TO
REQUISITION UNDER THE DEFENSE

PRODUCTION ACT OF 1950
Rutherford Day*

rJ*HE power of government to requisition property is one which causes

concern to those who are wary of arbitrary potentialities, but it is,
along with other powers, often a useful and necessary weapon for the

self-protection of government.1 This article takes no part in the con

troversy as to whether or not the power to requisition is an attribute of
the executive branch of our government alone, but confines itself to a

study of the power as exercised within a statutory framework.2 Requisi
tion of property has its ordinary and usual existence in an atmosphere
of national stress, emergency and war and thus cannot be considered in
the same light as other, more leisurely and normal processes. It is an

extraordinary attribute of sovereignty, enabling the government to take

property without the consent and perhaps against the will of its former

owner; it is so broad that compensation to the former owner is not

required,3 although in this country, it has almost universally been granted.

Comparison of Statutory Authority for Requisitioning under the
Defense Production Act of 1950, the Requisitioning

Act of 1941 and the Second War Powers Act

The requisitioning power of the Federal Government under the
Defense Production Act of 19504 comes into play after a preliminary
finding by the President of three facts:

* A.B., Harvard University, 1947; LL.B., Georgetown University, 1949; LL.M., George
Washington University, 19S2. Member of the District of Columbia Bar.

1 Benedict v. United States, 271 Fed. 714 (E. D. N. Y. 1920) ; Filbin Corp. v. United
States, 266 Fed. 911, 913 (E. D. S. C. 1920).
2 Other statutes exist which are not discussed here for reasons of brevity and space,

including requisitioning powers under the Selective Service Act of 1948, 62 Stat. 62S (1948),
SO U. S. C. Appx. � 468(c) (Supp. V, 19S2) (authorizing taking possession and operation
of plants, mines or other facilities) ; the Merchant Marine Act of 1936, 49 Stat. 201S (1936),
46 U. S. C. � 1242 (1946) (requisitioning of ships and vessels) ; and the Federal Civil
Defense Act of 19S0, 64 Stat. 1248 (1951), SO U. S. C. Appx. � 2281(h) (Supp. V, 19S2)
(allowing for procurement by condemnation "or otherwise" for civil defense).
3 Fletcher v. Maupin, 129 F. 2d 46 (D. C. Cir. 1942) ; 20 C. J., Eminent Domain � S, n.

25 (1920) ; 29 C. J. S., Eminent Domain � 5, n. 36 (1941).
4 64 Stat. 798 (1950), as amended SO U. S. C. Appx. � 2081 (Supp. V, 19S2) and Pub.

L. No. 429, 82d Cong., 2d Sess. (June 30, 1952) .
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(1) That the use of any equipment, supplies, or component parts
thereof, or materials or facilities necessary for the manufacture, servicing,
or operation of such equipment, supplies, or component parts, is needed
for the national defense;
(2) That such need is immediate and impending and such as will

not admit of delay or resort to any other source of supply;
(3) That all other means of obtaining the use of such property for

the defense of the United States upon fair and reasonable terms have
been exhausted.5
Similar findings by the President were necessary under the World

War II Acts, the Act of 19416 being incorporated, with minor amend
ments, into the Second War Powers Act.7 In the case of the second and
third findings, the language is identical, the only important changes being
in the first finding. The Requisitioning Act spoke of "the use of any
military or naval equipment, supplies, or munitions, or component parts
thereof, or machinery, tools, or materials necessary. . . .

"8

It may at once be seen that the language of the present Act is broader
in scope. The words "any equipment" are more inclusive than "any
military or naval equipment." The use of the term "facilities" has also
broadened the scope of the first finding as well as engendered some

confusion as to its definition.9 Some limitations are put on the term

"facilities"; for instance, credit facilities and patents definitely are not

contemplated to be within the classification of things which may be
requisitioned under the statute.10 The context of the term is taken to
mean physical property,11 although the definition of "materials" in
Section 702 (b) of the Defense Production Act of 1950 includes technical
information and processes. The reason for this inclusion was given to
be that a patent may be used by the Government, if on file at the
Patent Office, under the patent laws, but technical information and

processes whch were secret might also be needed.12
Other limitations on the term "facilities" are imposed by the defi

nitions included in the Act. Section 702 (b) states "The word 'materials'

5 64 Stat. 799 (19S0), SO U. S. C. Appx. � 2081(a) (Supp. V, 1952).
6 55 Stat. 742 (1941).
7 56 Stat. 176 (1942), as amended 50 U. S. C. Appx. �� 631-645.
8 55 Stat. 742 (1941).
9 Hearings before Senate Committee on Banking & Currency on H. R. 9176

(Defense Production Act of 1950), p. 4 et seq.
!0 Id. at 25.
n Ibid.
12 Id. at 35.
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shall include raw materials, articles, commodities, products, supplies,
components, technical information, and processes."13 This definition,
though rather comprehensive, probably would not encompass trademarks,
service marks or copyrights, nor would it protect the Government from
suit under the law of appropriation of ideas. Section 702 (c) specifically
excludes from the word "facilities" all farms, churches or other places
of worship, or private dwelling houses. Under the original Act of 1950,
the word might include by implication, other real property, such as a com

mercial building; however, under the 1951 amendments, Section 201 (a)
was amended to include that, "No real property (other than equipment
and facilities, and buildings and other structures, to be demolished and
used as scrap or second-hand materials) shall be acquired under this
subsection."14 A new subsection was added relating to condemnation
of real property.15
Both the World War II Act and the Defense Production Act require

that just compensation be given the owner of property requisitioned by
the Government. Both provide for a determination by the President of

just compensation, and if the owner does not agree with the amount

granted, he is afforded recourse to the United States Court of Claims or

any Federal District Court for the difference between what the owner

believes he should be paid and what the Government states it should pay.
The Government must, under either Act, pay a percentage16 of the figure
it determines to constitute just compensation to the owner, who shall
be entitled to recover an additional amount, which, when added to the
amount paid, shall be just compensation. Under the 1950 Act there is
the additional requirement that such determination be made, and partial
compensation should be paid the owner "promptly." Although the Second
War Powers Act did not include the word "promptly," it was held that
the Government was not required to make a determination and/or pay
ment of compensation prior to requisition.17
The Second War Powers Act contained restrictions which are not

spelled out in the Act of 1950. It provided:18

13 64 Stat. 799, 816 (19S0).
14 65 Stat. 132 (1951), 50 U. S. C. Appx. � 2081 (Supp. V, 1952).

Id. � 102(b)(2), now � 201(b) of 1950 Act as amended.
16 Fifty percent under the Second War Powers Act; seventy-five percent under the Act

of 1950.
" In re Spier Aircraft Corp., 137 F. 2d 726 (3d Cir. 1943), cert, denied, 321 U. S. 770

(1944); In re Inland Waterways, 49 F. Supp. 675 (D. Minn. 1943).
18 56 Stat. 176, 181 (1942).
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Nothing contained in this Act shall be construed�

(1) to authorize the requisitioning or require the registration of any firearms
possessed by an individual for his personal protection or sport (and the posses
sion of which is not prohibited or the registration of which is not required by
existing law),
(2) to impair or infringe in any manner the right of any individual to keep

and bear arms.

The first provision is wholly lacking in the Defense Production Act,
Congress having failed to incorporate it, or even mention the reason

in the hearings. The second was omitted from the present Act since it
was merely a recital of the constitutional guarantee of the Second
Amendment.
In general, then, the requisitioning power under the Defense Pro

duction Act is slightly broader than that under the Second War Powers
Act, even though the statutory language is approximately the same.

Technical Administration of the Requisitioning Power

Authority to requisition is delegated by the President, under the
Defense Production Act, to the Defense Production Administrator, who
has further authority to re-delegate that power.19 Under regulations of
the Defense Production Administration, any government agency may
propose the requisition of property when necessary for national defense.20
Proposals for such requisition are to be submitted to the appropriate
delegate agency21 in prescribed form and must include a full statement
of the facts relied upon to support the agency's determinations.
The agency proposing the requisition must find as a fact that such

property is needed for the defense of the United States, that such need
is immediate and impending, not admitting of delay or resort to any
other source of supply, and that all other means of obtaining the use of
such property for the defense of the United States upon fair and
reasonable terms have been exhausted.

i� Exec. Order No. 10200, 16 Fed. Reg. 61 (1951).
2� D.P.A. Reg. 3, �6 (a), 16 Fed. Reg. 12431 (1951).
21 D.P.A. Reg. 3, �6(b), 16 Fed. Reg. 12431 (1951). Except that, "The requisition

and condemnation recommendations of the following agencies in the areas designated will
be submitted directly to the Defense Production Administration� (1) Any delegate agency
with respect to property within its area of responsibility. (2) The Federal Civil Defense
Administration with respect to property for civil defense purposes. (3) The Department
of Defense with respect to property which has reached its end-purpose stage, and as such
is a' peculiarly military supply item or is manufactured or produced in accordance with

special military specifications." D.P.A. Reg. 3, �6(d), 16 Fed. Reg. 12432 (1951).
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In this context the term national defense means "... the operations
and activities of the armed forces, the Atomic Energy Commission, or
any other Government department or agency directly or indirectly and

substantially concerned with the national defense, or operations or activ

ities in connection with the Mutual Defense Assistance Act of 1949, as

amended."22 The requirement of immediate need for the requisitioned
property is broadly construed to permit the taking of goods whenever
harmful delay would otherwise result. The determination that all other
means of obtaining the use of such property for the defense of the United
States upon fair and reasonable terms have been exhausted presupposes
some attempt at voluntary negotiation, although the extent of such nego
tiation is neither clearly set out in the regulations nor shown by historical
administrative practice. As a practical matter, however, compliance with
this requirement would seem to be automatic, since voluntary sale by
the owner to the Government would be a quicker and easier process for
the contracting agency to resort to than the formal requisitioning
procedure.
The next step in the administrative process is that the delegate agency

shall review the necessity for requisition or condemnation with respect
to the mobilization programs within its jurisdiction, and if it approves,
it shall endorse the proposal and forward it to the Defense Production
Administration. If it does not approve the proposal, it shall notify the
initiating agency in writing. The Defense Production Administration
shall then review the recommendation of the delegate agency, and if it

approves, it shall execute a determination of necessity for requisition or

condemnation and authorize the initiating agency to requisition or

condemn; if it does not approve, it shall notify both initiating and
delegate agencies in writing.23 Upon the delegation of authority to

requisition, the initiating agency shall prepare a requisition in prescribed
form and shall cause it to be served upon the person in possession of
the property. The property shall be taken and receipted for in the name

of the United States and a return made to the initiating agency. Notice
of such requisition shall, to the extent practicable, be given promptly
by the initiating agency in prescribed form to all persons known to have
or to claim any interest in such property, and all such persons shall be
directed to file their claims with that agency.24 The initiating agency

22 Defense Production Act of 19S0, 64 Stat. 794, 816 (19S0), SO U. S. C. Appx. � 21S2 (d)
(Supp. V, 1952).
23 D.P.A. Reg. 3, �8, 16 Fed. Reg. 12431 (1951).
2* Id. � 9.
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shall, as promptly as practicable, make a determination of just compen
sation to be paid, and give notice of this to all interested persons. Within
thirty days, any claimant may file written objections to such preliminary
determination, specifying in reasonable detail the grounds for his objec
tion, and a modification of the determination may be made at this point
on the basis of these objections.25
When the initiating agency is in doubt as to the proper measure to be

applied in determining fair and just compensation, or when there is a

difference of opinion between that agency and any person known to claim
an interest in the property requisitioned as to proper compensation, the
initiating agency may designate a time and place for all persons known
to claim an interest to appear in support of their claims. Such an appear
ance shall be before a board, or official, designated by the initiating
agency, and it, or he, shall give a hearing and receive any evidence rele
vant to the inquiry. A stenographic transcript of the proceedings before
such board, or official, and copies of all written evidence submitted shall
be preserved. After the hearing the board, or official, shall make a

recommendation to the initiating agency, and the latter, after consider
ation, may affirm, increase or decrease its preliminary determination.26
When the initiating agency has determined just compensation and the
claimant has presented satisfactory proof of title, the initiating agency
makes its award of compensation, and pays it to that person promptly.
If he, or they, are unwilling to accept the award as full compensation,
the agency shall pay seventy-five percent of the award in accordance
with Section 201 of the Defense Production Act. If the initiating agency
determines that compensation cannot be safely paid to any claimant
because of inadequate proof of title or for other reasons, the amount of
the award of compensation shall be set aside and retained, or shall be

charged to the proper appropriation until the person or persons entitled
to receive payment shall be established.27
As is shown by this study of the administrative procedure involved,

the property owner has several chances and safeguards in the procedure
itself before he may resort to the courts for relief.

An indication of the direction which the technical administration of
the requisitioning power may take under the Defense Production Act
can be discerned by reference to operations under the Second War

25 Id. � 11.
26 Id. � 12.
27 Id. � 13.
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Powers Act.28 Pursuant to the latter Act the President delegated the

right to requisition to nine agencies�the War Production Board, Army,
Navy, Maritime Commission, War Shipping Administration, Foreign
Economic Administration, Treasury Department, Office of Defense

Transportation, and War Food Administration.29 The chairman of the
War Production Board was authorized to prescribe uniform procedures
for requisitioning, and did so through regulations covering the giving of
notice to interested parties, etc. One provision of the regulations set up
an additional safeguard for the individual not required by the statute,
which required only that the government make an administrative deter
mination of fair compensation; if the owner did not agree with this, he
could accept fifty percent thereof and sue in the United States courts
for the balance of the reasonable value. Under the regulations, however,
the former owner of requisitioned property was given notice of the

government's preliminary determination of compensation and had the
opportunity to object and to present all relevant information before an

award was made. Moreover, a hearingmight be held by the requisitioning
agency to determine fair compensation if there was doubt as to the
proper measure of compensation. Not many such hearings were held,
however, as the property taken was subject to Office of Price Adminis
tration regulations and the government took the position that fair com

pensation should not break price ceilings and exceed the amount the
owner could have legally obtained at a voluntary sale.
All requisitioning proposals, other than those involving food, had to

be submitted to the War Production Board for review as to whether
they complied with the general supply and allocation policy which that
agency administered. Thus, operations were integrated and no agency
could upset the balance or interfere with the needs of others through
requisitioning.
It is reasonable to suppose that similar safeguards will be continued

in the administration of the Defense Production Act. The present De
fense Production Administrator once described "fairness" with respect
to wartime requisitioning as the "avoidance of discrimination, bias or

arbitrariness."30 If the same philosophy of "fairness" is carried out

under the Defense Production Act, this, taken with the administrative,
statutory and judicial safeguards, should provide for an efficient and

28 O'Brian & Fleischmann, The War Production Board, Administrative Policies and

Procedures, 13 Geo. Wash. L. Rev. 1, 44 (1944).
29 Exec. Order No. 8942, 6 Fed. Reg. S909 (1941).
30 O'Brian & Fleischmann, supra, n. 28, at 27.
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just disposal of problems involving requisition as they arise under the
Act.

Constitutional Limitations

Doubt concerning the constitutionality of the power to requisition
centers about the legislative delegation of authority, and the presidential
and administrative re-delegation. The constitutional limitations on legis
lative delegation of power have been the subject of much judicial cere
bration. The orthodox approach to the problem of the delegation of
legislative power is clearly set out in Panama Refining Co. v. Ryan,31
which involved the National Industrial Recovery Act.32 In that case the
Supreme Court held that regulations made by executive officers are valid
only if subordinate to a legislative policy sufficiently defined by statute,
and when found to be within the framework of such policy. Delegation
by Congress of its essential legislative functions was said to be precluded
by the provisions of the Federal Constitution that all legislative powers
granted to the Federal Government shall be vested in Congress,33 and
that Congress make all laws which shall be necessary and proper for carry
ing into execution its general powers.34 The statute before the Court
gave authority to the President to prohibit or set conditions on the trans

portation in interstate commerce of petroleum products produced in
excess of state conservation quotas. The Court stated:35

Section 9 (c) is brief and unambiguous. It does not attempt to control
the production of petroleum and petroleum products within a State. It does
not seek to lay down rules for the guidance of state legislatures or state officers.
It leaves to the States and to their constituted authorities the determination
of what production shall be permitted. It does not qualify the President's au

thority by reference to the basis or extent of the State's limitation of production.
Section 9 (c) does not state whether, or in what circumstances or under what
conditions, the President is to prohibit the transportation of the amount of
petroleum or petroleum products produced in excess of the State's permission
It establishes no criterion to govern the President's course. It does not require
any finding by the President as a condition of his action. The Congress in � 9 (c)
thus declares no policy as to the transportation of the excess production. So
far as this section is concerned, it gives to the President an unlimited authority
to determine the policy and to lay down the prohibition, or not to lay it down,
as he may see fit. And disobedience to his order is made a crime punishable
by fine and imprisonment.

31 293 U.S. 388 (193S) ; cf. Yakus v. United States, 321 U.S. 414 (1944); Bowles v.

Willingham, 321 U.S. S03 (1944).
32 48 Stat. 19S (1933).
33 U. S. Const., Art. I. � 1.
34 U. S. Const., Art. I, � 8, cl. 18.
35 293 U.S. 388, 415 (1935).
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Mr. Chief Justice Hughes, speaking for the court, then pointed out

that a delegation of legislative power to an administrative officer is not

brought within the permissible limits by prescribing the public good as

the standard for that officer's action.36
Confronted by the mandate of the Panama Refining case, Congress

proceeded more cautiously in subsequent legislation, setting forth stand
ards more clearly in order to effectuate its legislative purposes. Thus,
in Yakus v. United States,37 the standards set by the Emergency Price
Control Act38 for the fixing of maximum prices of commodities by the
Administrator in order to prevent inflation were held to be sufficiently
definite to avoid the constitutional objection of an unlawful delegation
of legislative power. The Act in question provided that the prices fixed
should effectuate the declared policy of the Act, that they should be
"fair and equitable", that, in fixing them, the Administrator should give
due consideration, so far as practicable, to the prices prevailing during
a designated base period, and that each regulation under the Act should
be accompanied by a statement of the considerations involved in issuing
it.
The Constitution obviously does not require that Congress itself find

every fact upon which it desires to base legislative action. The essentials
of the legislative function are the determination of the legislative policy
and its formulation and promulgation as a defined and binding rule of
conduct. These essentials are preserved when Congress has specified
the basic conditions of fact upon whose existence or occurrence, found
from relevant data by a designated administrative agency, its statutory
command shall become effective. The doctrine of separation of powers
does not deny to Congress the power to direct an administrative officer
to ascertain the conditions which Congress has made prerequisite to the

operation of its legislative command. The only concern of the courts is
to determine whether the will of Congress has been obeyed, and this
depends, not upon the breadth of the definition of the facts or conditions
which the administrative officer is to find, but upon the determination
whether the definition sufficiently marks the field within which he is
to act.39
In another case involving the Emergency Price Control Act, it was

held that the exercise of the war power through the rent control pro
se Id. at 420-421.
37 321 U.S. 414 (1944).
38 56 Stat. 23 (1942), as amended 56 Stat. 765 (1942), 50 U. S. C. Appx. �961 (1946).
3� Yakus v. United States, 321 U.S. 414 (1944).
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visions was not unconstitutional because the Act provided merely that
the rents fixed should be "generally fair and equitable," without provid
ing that they should be fair and equitable as to each particular landlord,
where wartime exigencies made it imperative that the regulation be on

a class, rather than an individual, basis.40 It will be noted that the
Panama Refining case deals with delegation of power in time of peace,
whereas the cases under the Emergency Price Control Act deal with such

delegation in time of war.41 It is apparent that, in both instances, the same

general principles govern the validity of the delegation.
In the Defense Production Act, Congress has attempted a delegation

of power and has clearly expressed its policy as to subsequent
re-delegation:42

Except as otherwise specifically provided, the President may delegate any

power or authority conferred upon him by this Act to any officer or agency of
the Government, including any new agency or agencies (and the President is

hereby authorized to create such new agencies, other than corporate agencies,
as he deems necessary), and he may authorize such redelegations by that officer
or agency as the President may deem appropriate.

Under this policy declaration, the President has delegated the authority
to requisition and has authorized its successive re-delegation,43 although
up to the time of this writing, the Defense Production Administrator has
not seen fit further to re-delegate his own authority. It would seem

proper to conclude that Congress has avoided any insufficiency in setting
out the framework within which the executive department is to act and
that this, taken together with the decisions upolding similar delegations
during World War II, should settle the constitutional question of dele

gation of the requisitioning power under the Defense Production Act.

Disposal and Return of Requisitioned Property

Both the World War II Act44 and the present Act46 provide for return
of requisitioned property to its former owner if it is still intact and if
he wants it. The former Act read:46

Wherever the President determines that property acquired under this Act

40 Bowles v. Willingham, 321 U.S. 503 (1944).
41 64 Stat. 798, 799 (1950), 50 U. S. C. Appx. � 2062 (Supp. V, 1952).
42 Id. at 816.
43 Exec. Order No. 10200, 16 Fed. Reg. 61 (1951).
44 55 Stat. 742 (1941); 56 Stat. 176 (1942), as amended 50 U. S. C. Appx. ��631-645.
45 64 Stat. 798 (1950), 50 U.S. C. Appx. � 2081 (a) (Supp. V, 1952).
46 55 Stat. 742 (1941).
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and retained is no longer needed for the defense of the United States, he shall
if the original owner desires the property and pays the fair value thereof,
return such property to the owner; but, in any event, property so acquired
and retained shall, if the owner desires the property and pays the fair value

thereof, be returned to the owner not later than December 31, 1943.

It should be noted that Congress there left the fixing of the fair value
of the property up to the President, with no restrictions. Also there was

a time limit set, December 31, 1943, later extended to December 31,
1945, for the return of the property to the former owner. The present
law reads:47

Whenever the need for the national defense of any personal property requi
sitioned under this title shall terminate, the President may dispose of such

property on such terms and conditions as he shall deem appropriate, but to the
extent feasible and practicable he shall give the former owner of any property
so disposed of an opportunity to reacquire it (1) at its then fair value as

determined by the President, or (2) if it is to be disposed of (otherwise than
at a public sale of which he is given reasonable notice) at less than such value,
at the highest price any other person is willing to pay therefor. Provided,
That this opportunity to reacquire need not be given in the case of fungibles
or items having a fair value of less than $1,000.

The Defense Production Act here modifies the language used in the
prior act, and grants both parties more leeway in action. On the part
of the Government, it may return the property to the original owner "to
the extent feasible and practicable," a latitude not contained in the
World War II Act. On the part of the former owner, he is not bound,
as was the case under the former Act, to accept the government's valu
ation or not get back his property; he has the additional privilege of
bidding for it in a public sale, or meeting the price of the highest private
bidder. The provision excluding fungibles and items worth less than
$1,000 is an obvious and reasonable attempt by Congress to avoid un

necessary complications and congestion of the administrative agencies
involved by burdening them with a great number of de minimis trans
actions.

Compensation for Property Taken

The United States Court of Appeals, District of Columbia Circuit,
has described requisitioning as follows:48

The power to requisition private property for war purposes is an essential
attribute of sovereignty. Although broader than the peace-time power of

� 64 Stat. 798, 800 (19S0), 50 U.S.C. Appx. �2081 (a) (Supp. V, 1952).
48 Fletcher v. Maupin, 76 App. D.C. 63, 66, 129 F. 2d 46, 49 (1942).
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eminent domain in that it is not subject to the constitutional inhibition against
taking property without compensation, its exercise implies a contract to reim
burse the owner. [Court's citations omitted.]

In accordance with the traditional sense of fair play inherent in the
rule that the sovereign should compensate a property owner for his

property seized for war purposes, even though the sovereign need not,
the Defense Production Act provides:49

. . . the President ... is authorized to requisition such property or the use

thereof for the defense of the United States upon the payment of just com

pensation for such property or the use thereof to be determined as hereinafter

provided. The President shall promptly determine the amount of the com

pensation to be paid for any property or the use thereof requisitioned pursuant
to this title but each such determination shall be made as of the time it is

requisitioned in accordance with the provision for just compensation in the
fifth amendment to the Constitution of the United States. If the person entitled
to receive the amount so determined by the President as just compensation
is unwilling to accept the same as full and complete compensation for such

property or the use thereof, he shall be paid promptly 75 per centum of
such amount and shall be entitled to recover from the United States, in an

action brought in the Court of Claims or, without regard to whether the amount

involved exceeds $10,000, in any district court of the United States, within
three years after the date of the President's award, an additional amount

which, when added to the amount so paid to him, shall be just compensation.

To the lawyer, the meat of any discussion of requisitioning under the
Defense Production Act is the issue of just compensation. The findings
by the President preliminary to the requisitioning of property necessary
to the conduct of the war or needed for national defense are conclusive
and the courts cannot question the basis for such findings.50 Likewise,
the law as to constitutional questions, involving delegation of authority,
administrative procedure and requirements, etc., is fairly well settled.
The issues of what is or what is not just compensation are not settled.

By tradition, determination of fair value and just compensation are ju
dicial functions and under the Act determination of the question of just
compensation is made by the Court of Claims or any district court.
The basic idea of just compensation for materials requisitioned by

the government in wartime or for national defense is that the govern
ment in taking property which it needs for public purposes should pay
the owner the amount he could have obtained for it by selling it privately;
49 64 Stat. 798, 799 (1950), 50 U.S.C. Appx. � 2081 (a) (Supp. V, 1952).
50 In re Mississippi Valley Iron Co., 61 F. Supp. 347 (E. D. Mo. 1944) ; In re Inland

Waterways, 49 F. Supp. 675 (D. Minn. 1943) ; In re Spier Aircraft Corp., 49 F. Supp. 896

(D.N.J. 1943).
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and if there is shown to be a market and a market value for the property,
resort need not be had to theoretical computations.51 Moreover, an owner

whose property has been requisitioned is entitled to something more than
the cost to him of the property and the cost of bringing the property to
the place of requisitioning and keeping it until it is requisitioned.62 In

arriving at just compensation for property requisitioned, valuation must

be as of the time of taking by the government,63 and the owner is entitled
to recover the value of the property at the time of requisition irrespective
of restrictions placed on its use and disposition, less the cost of carrying
it until restrictions are removed, including in such costs the interest on
the value of the property, insurance, expense of storage, depreciation,
obsolescence, etc.54
If most, or all, of the property of a business concern is seized by the

government, there is the problem whether or not to include some payment
for the value of the business itself. It seems that goodwill, per se, would
not be so included. In the case of an aircraft parts manufacturing
plant which was requisitioned by the Navy in World War II, it was

held that consequential damages for business loss or destruction were not
allowable in awarding just compensation where substantially all the
machine tools and equipment of the factory had been taken, but the
exclusion of such damages did not preclude according a "business value"
to the equipment taken because of its adaptation as a factory used for
the manufacture of airplane parts.55 In that case the company was in the
hands of a trustee in bankruptcy, and the court worked out the business
value as the basic sum equivalent to the highest bid received when the
trustee had offered the factory for sale to private parties as a going
concern, less an amount for the property remaining after requisition, plus
interest. In the case of a public utility the court stated that in arriving
at just compensation for generating units requisitioned from an electric

company, the value of the units as part of the system could not be
disregarded if the market value test were to be applied, and the court
would need to know not merely the value of the units detached from the

plant, but also the market value of the whole system, or at least of the

51 Southern Scrap Material Co. v. United States, 113 Ct. CI. 119, 82 F. Supp. 520 (1949).
52 Fabrica Uruguaya de Neumaticos, S. A. v. United States, 114 Ct. CI. 76, 84 F. Supp.

745 (1949).
53 Southern California Edison Co. v. United States, 117 Ct. CI. 510, 91 F. Supp. 757

(1950).
5* Pantex Pressing Mach. v. United States, 108 Ct. CI. 735, 71 F. Supp. 859 (1947).
55 Coombs v. United States, 106 Ct. CI. 462, 65 F. Supp. 1014 (1946).
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whole plant of which they were a part, before and after the taking.58
Interest is ordinarily given to the owner as an element of just compensa

tion to him. In the case involving the aforementioned electric utility it
was said that just compensation for property seized by the government
must include not only the value of the property at the time of taking but
also a sum to compensate for delay in payment, and interest at a proper
rate is a good measure for ascertaining the additional amount to com

pensate for such delay in payment. Ordinarily, the interest is figured at
a rate of four percent; however, this is not an absolute requirement, and
in some cases the court will fix interest at five percent,57 the rate being
left to the discretion of the court in light of all the facts and circum
stances of the case.

DuringWorldWar II the War Production Board requisitioned a supply
of copper and copper base alloy materials from a manufacturer and paid
him one-half the amount the Board awarded to him as just compensation
under the World War II Act. The award was rejected as insufficient, and
suit was brought seeking just compensation in the Court of Claims. The
Court decreed a larger award and held that the plaintiff was entitled to

recover the difference between its determination and the amount previ
ously paid together with interest thereon at the rate of four percent per
annum to the date of payment, not as interest, but as part of just compen
sation, and together with interest at the same rate on the amount pre
viously appropriated 58 It would seem, then, that where no part of the
compensation award is paid, the property owner is entitled to an amount
to compensate him for the delay in payment, which ordinarily would be

computed at four percent per annum.59 Where part of the compensation
is paid, interest runs on the difference between that part and the amount

of the final award from the effective date of the requisition until the date

56 See n. 54, supra.
57 Wilson Athletic Goods Mfg. Co. v. Untied States, 161 F. 2d 915 (7th Cir. 1947).
58 Kaiser v. United States, 108 Ct. CI. 47, 69 F. Supp. 588 (1947). See Annotation,

137 A.L.R. 1290, 1306 (1942) and 147 A. L. R. 1295, 1296 (1943).
59 City of New York v. United States, 110 Ct. CI. 155, 75 F. Supp. 327 (1948). The

established rule of law as to the time for the payment of compensation for requisitioned
property states that it is not necessary to pay, tender, or deposit the amount of the

compensation for the property taken either at or prior to the time of the service of

requisition. Alpirn v. Huffman, 49 F. Supp. 337 (D. Neb. 1943). The theory behind this
rule is that the delay in making an inventory and appraisal would be impractical and

incompatible with the necessity for a speedy turning over of the property requisitioned.
In re Mississippi Valley Iron Co., 61 F. Supp. 347 (E. D. Mo. 1944) ; In re Inland Water

ways, 49 F. Supp. 675 (D. Minn. 1943).
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of the award, and four percent on the difference between the amount
fixed as just compensation and the amount paid on award until the

payment of judgment.60 The Court of Claims has held that actual pay
ment need not always be made, a valid tender of less than the actual value
of the requisitioned property being sufficient to stop the running of
interest as just compensation on the amount of the tender.61 Where a

property owner delays notifying the government that he will not accept
its executive determination of just compensation, he will not be entitled
to compensation for delay in payment for the period between the deter
mination and his notification of non-acquiescence.62
It should be noted that loss to the owner of the property is not the

measure of his compensation. In determining just compensation, the fact
that the taking results in a loss to the owner is not synonymous with the
fact that the owner has not received the fair market value of his property
at the time of taking.63 Likewise, an owner's damage because of govern
mental restrictions circumscribing the market for property taken on

government requisition cannot be reflected in fixing just compensation
for the taking.64 However, the government, on its part, may consider a

decline in the market price resulting from regulations as a basis for

concluding that the amount of compensation should be fixed at a lower
rate. The market value is determined by the use to which the products
might be put under all the circumstances and conditions prevailing at the
time of the taking.65 For example, in World War II, the government
requisitioned a number of airplanes, and the court held that any loss of
value suffered by the owner from an order of the War Production Board

prohibiting airplane sales except pursuant to specific authorization of its
director general for operations would be reflected in any voluntary sale,
and hence the effect of the order was a market condition directly affecting
the market value at the time of the promulgation of the order, which must

be considered in determining just compensation for the seizure of the

planes.68 The court's reasoning came under the rule that loss of value

resulting from an exercise of the war power by Congress is not a taking
of property by the Government for which compensation must be made.

80 Coombs v. United States, 106 Ct. CI. 462, 65 F. Supp. 1014 (1946).
oi Williams v. United States, 111 Ct. CI. 356, 84 F. Supp. 362 (1948).
62 Boras Wafveri Aktiebolag v. United States, 108 Ct. CI. 708, 71 F. Supp. 740 (1947).
83 Louisville Flying Service v. United States, 64 F. Supp. 938 (W.D. Ky. 1945).
6* Graves v. United States, 62 F. Supp. 231 (W.D. N.Y. 1945).
65 Lessner Plumbing & Heating Co. v. United States, 64 F. Supp. 931 (S.D. N.Y. 1945).
66 See n. 64, supra.
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Ordinarily, where price ceilings are established, the government takes
the position that the ceiling price of an item should be the measurement
of just compensation.67 Ordinarily, the cases hold that this is fair and
just compensation.68 But it is certainly not conclusive of just compensa
tion that a ceiling price has been established.69 As a practical matter,
ceiling prices govern the determination of just compensation except in
unusual circumstances causing exceptional or unfair hardship to the
owner, who has the burden of proving such hardship. The Commodities
Trading Corporation case70 affords a good illustration of this rule. There
the United States requisitioned whole black pepper owned by an investor
during World War II, and it was held that the ceiling price, fair and just
to the pepper trade generally as established under the Emergency Price
Control Act of 194271 was to be accepted as the maximum measure of
compensation unless the investor sustained the burden of proving special
conditions and hardships peculiarly applicable to it. The fact that the
owner was an investor who had purchased in anticipation of future high
prices was not grounds for an allowance based on the price that the
owner could have secured had he been permitted to hold the pepper until
removal of the maximum ceiling price. This "retention value" had been
used, up to the time of the decision in the Commodities case, by the Court
of Claims as an element in measuring just compensation. The Com
modities case also established that a mere showing of higher historical
cost will not justify compensation above a ceiling price, at least where
substantial sales at the ceiling price have been made since the costs were

incurred, and, that the Court of Claims should no longer look to world
prices to which a claimant was forbidden by law to turn. Of course, if
there is no prohibition against export, and a businessman purchases
equipment for export, upon requisitioning he would be entitled to an

amount equal to the price he could obtain on the export market as just
compensation.72
Two examples should suffice to show the sort of situations in which a

67 O'Brian & Fleischmann, The War Production Board, Administrative Policies and

Procedures, 13 Geo. Wash. L. Rev. 1 (1944).
68 Cudahy Bros. Co. v. United States, 155 F.2d 90S (7th Cir. 1949).
69 John J. Felin & Co. v. United States, 107 Ct. CI. 1SS, 67 F. Supp. 1017 (1946),

cert, granted, 330 U.S. 814 (1946). See Braucher, Requisition at a Ceiling Price, 64 Harv.
L. Rev. 1103 (1951).
� United States v. Commodities Trading Corp., 339 U.S. 121 (19S0).
� 56 Stat. 23 (1942), as amended 50 U.S. C. Appx. �� 901-905, 921-923, 926, 941-946

(1946).
" Boras Wafveri Aktiebolag v. United States, 108 Ct. CI. 708, 71 F. Supp. 740 (1947).
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plaintiff sustains the burden of proof of special circumstances or hardship,
and as a result, where the courts will uphold an award in excess of an
administrative determination of value. In the case of an "automobile
graveyard" proprietor, whose business consisted in the detaching and

selling of used parts, including tires and tubes, from old and wrecked
automobiles and who had a reasonable prospect of reselling about one-
fourth of his inventory, the Government could not requisition the entire
contents of the yard and pay merely scrap prices for material so taken.
The proprietor was held entitled to compensation computed at the sale
price of the materials which he had a reasonable prospect of reselling, less
a bulk sale discount, plus scrap prices for the remainder of his inventory.73
A cooking utensil manufacturer, whose stock of aluminum was requisi
tioned by the government during the war, after the government had
practically limited use of aluminum to war purposes, could not be compen
sated on the basis of the value that would have prevailed had no wartime
regulations or controls existed, and such regulations and controls were

considered in determining value. But the Government could not take

bright new aluminum cut for a specific purpose, dump it into box cars

with less expensive stocks, largely destroy its value as processed
aluminum, and then compensate at a general program price that in a

large measure disregarded its cost, market value, value to owner, and the

purposes for which it had been assembled and paid for.74

Impact of Requisitioning on Business

The requisitioning power is- among the most summary and drastic of the
Defense Act powers, making the United States in effect one huge stockpile.75

In placing a government contract that is subject to negotiation on both
sides, the power of requisition serves as a reserve power in case the prices
asked for the contracts are excessive in the opinion of the government.
Thus persons who occupy strategic and bottleneck positions are prevented
from driving hard bargains.76 Another reason presented for the power
is the importance of time in the war effort. If necessary and vital to
the troops, property can be taken and negotiation made later, instead of
having prolonged delay over negotiation. Senator Douglas has brought
� Alfred Oscar Schaffer v. United States, 104 Ct. Cl. 229, 60 F. Supp. 760 (194S).
74 Illinois Pure Aluminum Co. v. United States, 107 Ct. CI. 1, 67 F. Supp. 955 (1946),
75 Frey, Maintaining Economic Freedom under the Defense Act of 1950, 18 U. Chi. L.

Rev. 218, 225 (1951).
76 Hearings before Senate Committee on Banking & Currency on S. 3936 (Defense

Production Act of 1950).
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out a justification of the requisitioning power:77
I take it that the purpose of Title II, as the purpose of corresponding sec

tions in the selective service laws of both 1940 and 1948, was parallelism with
the power of the government in the matter of drafting men. As I remember,
when this issue first arose in 1940, it gave to the government the power to
draft the bodies of men. It was said if the government does that, it should
have similar powers to requisition or draft existing capital facilities.

In the report accompanying the Senate bill the purpose of requisition
ing is further explained:78

. . . authority [to requisition] is necessary in order to make it possible to put
into use materials or facilities which for one reason or another, the owners

are unwilling to donate to the national defense. In some cases the owners

may be hoarders and black-market operators who have built up excessive supplies
of scarce materials in hope of profit. During World War II, large supplies of
pepper, silk, machine guns, and scrap were requisitioned from their owners.

The owner of a building may wish to eject a tenant engaged in defense work
so that he can use his plant for some completely nonessential purpose. In other
cases title to the property may be uncertain or tied up in litigation and no one

may be able to convey a clear title to the property. For example, the owner

may be a foreigner or a corporation in bankruptcy or litigation. Other cases

may occur where, for one reason or another, materials or facilities may not be
making their full contribution to the war effort, but could do so if put into proper
hands.
Caution must, of course, be used in exercising this drastic power and full

opportunity be given to the owner to cooperate voluntarily, and to obtain prompt
pay and just compensation. Properly used, this power is an indispensable
complement to the allocation and priority powers.

In accord with this rationale, during World War II, the requisitioning
procedure was extensively used, not as a primary means of procurement,
but rather as the ultimate weapon within a velvet glove against recalci
trant owners.
There are, of course, many indirect losses which fall on business as a

result of wartime or defense regulations. Under the common law, in
the absence of a stipulation in a contract relieving a party in case of war
or government regulation, the existence of such state of war was itself
no excuse for a breach of contract, and the defaulting party had to pay
full damages.79 Uncompensable losses from wartime operations have

77 Id. at 37.
78 Sen. Rep. No. 2250, 81st Cong., 2d Sess. 15 (1950).
79 See McNair, Legal Effects of War (2d ed. 1944) ; Kronstein, Effect of War on Long

Term Contracts, 35 Georgetown L.J. 429 (1946); Millett, World War II: The Post-
Mortem Begins, 61 Pol. Sci. Quar. 321 (1946); Schroeder, The Impact of the War on
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generally fallen within the common law principle that private property
may be commandeered or destroyed by government authority when such
action is necessary to insure the public safety.80 The Fifth Amendment,
which prohibits the taking of private property without just compensation,
is not a limitation on this sovereign power.81 Losses from contract defaults
caused by wartime regulations are a prominent example of this class
of cases. While peace is considered the norm, its continuance is not an

implied condition of all contracts, but there are two situations which do
excuse defaults and aggravate the loss of the party not in default. The
first is where a governmental act or order makes the promised perfor
mance impossible or illegal (but it is to be remembered that impossibility
in law is by no means co-extensive with impossibility in fact) . Secondly,
defaults are sometimes excused where the governmental act or order

substantially deprives one contracting party of the benefit for which he
had bargained. However, extreme hardship, such as a sharp increase in
the cost of performance by reason of war or increased difficulty in

performance, is no excuse for default.82
Under substantive law, the two situations above described are known

as "impossibility of performance"83 and "frustration of purpose."84
However, the case will be taken out of these rules if there is "contributing
fault" on the part of the party defaulting under the contract, such as

where he failed to take all steps permitting completion of the contract or
failed to exhaust all remedies under the applicable regulation.85 If there

is, in fact, some material available for nonessential use, and a defendant
failed to acquire it because of lack of dilligence, or because he was not
an old or well-liked customer of the producer or supplier, or some other
such reason, it would seem that relief would be denied him. This is
an area of the law where many problems have arisen and where they

Private Contracts, 42 Mich. L. Rev. 603 (1944) ; Smith, War's Aftermath in Law, 71 A. B. A.

Rept. 282 (1946).
80 See Frey, Unrecoverable Losses in Wartime Operations, 24 B.U. L. Rev. 57 (1944).
81 In re Spier Aircraft Corp., 137 F. 2d 736 (1943), cert, denied, 321 U.S. 770 (1944);

Louisville Flying Service v. United States, 64 F. Supp. 938 (W.D. Ky. 1945).
82 Deibler v. Bernard Bros., Inc., 319 HI. App. 504, 48 N.E. 2d 422 (1943).
8� Atlantic Steel Co. v. R. O. Campbell Coal Co., 262 Fed. 555 (N. D. Ga. 1919) ; Black

& Yates v. Negros-Philippine Lumber Co., 32 Wyo. 248, 231 Pac. 398 (1924) ; 6 Williston,
Contracts �� 1957-1958 (rev. ed. 1938).

84 A.L.I. Restatement, Contracts � 288 (1932); Pedrick & Springfield, War Measures
and Contract Liability, 20 Tex. L. Rev. 710 (1942).

85 Federated Textiles v. Glamour Girl, 265 App. Div. 252, 38 N. Y. S. 2d 493 (1st Dept.
1942).
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will continue to arise.86
In Section 707 of the Defense Production Act, Congress has attempted

to clarify this part of the law with an exculpatory clause:87
No person shall be held liable for damages or penalties for any act or failure

to act resulting directly or indirectly from his compliance with a rule, regulation,
or order issued pursuant to this Act, notwithstanding that any such rule, regu
lation, or order shall thereafter be declared by judicial or other competent
authority to be invalid.

Except for one difference, this provision is essentially the same as

that which appeared under the World War II Acts,88 the term "act"

being used in the present law, whereas earlier provisions contained the
term "default under any contract."89 This change might be construed
as indicating that tort claims as well as contract claims are to be embraced

by the revised exculpatory clause. However, the effects of such clauses

upon private contracts is not at all clear, and how far the clause goes
to modify common law principles is a matter of doubt. In one case a

state court held that a motor bus carrier was not guilty of a breach of
its contract with a supplier of busses not to use vehicles of a third party
when it used Government vehicles to transport persons between an Army
camp and a nearby city.90 The Government's insistence that the carrier
use Government vehicles was held to be compulsory, even though ex

pressed as a voluntary agreement between the Government and the
carrier to use Government vehicles or stay out of the camp. And the
carrier was held not to have breached his contract with the supplier
notwithstanding that it contained no provision excusing the carrier from
its promise not to use a third party's vehicles.
The voluntary cooperation of a businessman with the government,

however, will ordinarily not excuse him from his contracts. In a Kansas

case the court rejected a plea, by certain highway contractors, to cancel

contracts on the ground that they were prevented from completing them
because their equipment was taken under the War Powers Act, where
testimony disclosed that no property was requisitioned but that they
voluntarily executed contracts with the Federal Government.91

86 See Brown, The Effect of Conscription of Industry on Contracts for the Sale of Goods,
90 TJ. Pa. L. Rev. 533 (1942); Note, 12 Brooklyn L. R. 120 (1943).

87 64 Stat. 798, 818 (1950), 50 U. S. C. Appx. �2158 (Supp. V, 1952).
88 54 Stat. 676 (1940), as amended 50 U. S. C. � 633 (1946).
8� 56 Stat. 176, 180 (1942).
90 Dorsey v. Oregon Motor Stages, 183 Ore. 494, 194 P. 2d 967 (1948).
91 Freeto v. The State Highway Commission, 161 Kan. 7, 166 P. 2d 728 (1946).
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It is well established that the government, in the exercise of the war

power, is not bound by the provisions of private contracts. The restraint
on the war power under the Fifth Amendment is similar to the restraint
on the state police power imposed by the Fourteenth Amendment, but
while there is restraint in theory, actual invalidation of government acts
is almost nonexistent.92 For example, in one case it was held that an
agreement between a trustee in bankruptcy, in possession of property
sought to be requisitioned, and other claimants to the property was not

binding on the government 93 The Government's right to requisition
existed without regard for any agreements and contracts among the
claimants, and in determining just compensation, the Government was

not bound by the agreed sale price.

Conclusion

Under the Defense Production Act, only one requisition of property
has been made, that of the bankrupt Lustron Corporation's equipment
for the use of the Department of the Navy. This is in accord with the

thought that power to requisition is an ultimate power. Faced with a

long period of national danger and partial mobilization rather than an

intensive war effort and all-out mobilization, the government officials

administratively charged with the execution of the power will undoubt
edly proceed cautiously with due regard for the American tradition of
fair play. The Defense Production Administration, which is charged with
the power, has stated its position thus:94

. . . this authority is to be used very sparingly, and only after it has been estab
lished to DPA's satisfaction that the property�whether real or personal prop
erty, including inventories�to be taken over by the Government is needed for
defense of the United States, and cannot be acquired on reasonable terms in

any other way.

It would seem reasonable to conclude, therefore, that unless there is a

major change in national safety and mobilization factors, requisitioning
will remain as a deterrent, a sword of Damocles, which, though not

actively used, will nevertheless have a positive and beneficial effect on
obstructionists. Conversely, if there is such a major change, the power
is ready and waiting to convert the country into a stockpile, in which

�2 Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 (1919); O'Rourke, War Powers,
8 Geo. Wash. L. Rev. 157 (1939).
93 In re Mississippi Valley Iron Co., 58 F. Supp. 222 (E.D. Mo. 1944).
94 Requisition�Condemnation�Disposal, D.P.A. Press Release No. 188, Dec. 10, 1951

(mimeographed) .
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situation, if the administrators choose, private ownership of any sort of

property could cease to be a right and become relegated to a mere

privilege dependent upon the pleasure of the state.

Under conditions of all-out mobilization the traditional balance between
the end versus the means, which is one of the basic characteristics of

jurisprudence itself, will enter a new and important era. This will en

compass a concept of law altogether different from the traditional law of

property) challenging in its potentialities.
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FEDERAL LEGISLATION
DIGEST OF IMPORTANT NEW ACTS OF CONGRESS

Bankruptcy

Pub. L. No. 456, 82d Cong., 2d Sess. (July 7, 1952).
An Act to amend the Bankruptcy Act of 1898 as amended and sup

plemented. In all, there are about 100 amendments of a clarifying and
perfecting nature included in the new law. One of the most important
provides that an objection to jurisdiction of the Bankruptcy Court in
the summary proceedings must be timely or the defense is waived. Here
tofore a respondent could proceed on the merits in the summary pro
ceeding and interject an objection to jurisdiction any time before the
entry of the order which, if sustained, would necessitate a dismissal
of the proceeding. The amended law provides a solution to this un

satisfactory situation and is keyed to rule 12 (h) of the Federal Rules
of Civil Procedure.

Criminal Law

Pub. L. No. 514, 82d Cong., 2d Sess. (July 12, 1952).
By the enactment of this amendment to Title 18 of the United States

Code, jurisdiction is conferred on the federal courts to prosecute common

law crimes of violence when such crimes are committed on an American
airplane in flight over the high seas or over waters within the admiralty
and maritime jurisdiction of the United States. The need for such

jurisdiction was made evident by the decision of the United States District
Court for the Eastern District of New York in United States v. Cordova,
89 F. Supp. 298 (1950), wherein it was pointed out that an airplane is
not a "vessel" within the technical meaning of Title 18 � 7 which
confers special maritime and territorial jurisdiction over American vessels
on federal courts. In effect this enactment brings aircraft owned wholly or
in part by American owners within this special jurisdiction when such
aircraft are in flight over the high seas or over any other water or

territory not within the jurisdiction of any State. An important gap
in the criminal law has been bridged.

41
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Federal Trade

Pub. L. No. 542, 82d Cong., 2d Sess. (July 14, 1952).
The Federal Trade Commission Act is amended by this new legislation

to permit manufacturers or distributors of trade-marked, brand named
Commodities in open competition with other commodities of the same

general class to require vendees to enter into agreements prescribing
minimum or stipulated resale prices where State law makes such
agreements lawful in intrastate transactions. This law puts new life
into the Miller-Tydings Act, which was seriously undermined by
the Supreme Court's decision in Schwegmann v. Calvert Distillers
Corporation, 341 U. S. 384 (1951), by giving manufacturers a right
of action against non-signers as well as signers of price fixing agree
ments should they sell the manufacturer's brand name commodity
below the price fixed.
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IMPORTANT LEGISLATION LEFT UNENACTED BY THE 82d
CONGRESS

Air Mail Subsidy Separation

H.R. 8356, 82d Cong., 2d Sess. (1952), Mr. Heselton.

A bill amending Section 406 of the Civil Aeronautics Act of 1938
to provide that payments for the carrying of air mail of the United States
shall be made by the Post Office Department to the carriers on the
basis of the cost to the carriers of the mail transportation services

rendered, including a fair return. Further, the bill provides that the
Civil Aeronautics Board shall be empowered to make, after notice and

hearing, subsidy payments to a certificated air carrier in amounts

determined by the Board to be essential to enable the air carrier to

continue the development of air transportation for the national welfare.
This bill was the last of more than thirty bills introduced since the

report of the Hoover Commission urging that air mail payments be

separated from subsidy payments to the nation's certificated airlines.
See Marvin, Air Mail Subsidy Separation, 40 Georgetown L. J. 161

(1952).
Presidential Primary Elections

S. 2570, 82d Cong., 2d Sess. (1952), Mr. Douglas.
A bill to authorize the Attorney General to conduct preference

primaries for nomination of candidates for President and Vice President.

Under its provisions, the Attorney General is authorized to pay the

costs of state sponsored presidential primaries where the State passes
a law authorizing a State official to enter an agreement with the federal

government for this purpose. Such payments would be limited to a

sum not to exceed 20 cents per vote cast. Only political parties which

polled 10,000,000 or more votes nationally in the last presidential election
would qualify for such federally subsidized primaries.

Federal Procedure

H.R. 3098, 82d Cong., 2d Sess. (1952), Committee on the Judiciary.
A bill to increase the amount in controversy necessary to jurisdiction

of Federal courts in diversity and federal question cases. The proposal
is to raise the amount necessary from $3,000 to $10,000 in the belief

that such an increase would take some of the burden off the Federal

courts, which in most jurisdictions are hearing civil actions docketed

at least two years ago.
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S. 3228, 82d Cong., 2d Sess. (1952), Mr. Lodge.
An amendment to Title 28 of the United States Code to confer juris

diction on the District Courts in all cases where a citizen brings a civil
action against the United States to recover taxes erroneously or illegally
assessed. At present, a citizen may commence such an action in a federal
district court, thereby securing a right to a jury trial, only if the claim
does not exceed $10,000 or if the collector to whom the money was

paid is dead or out of office. Any claim over $10,000 must be commenced
in the Court of Claims wherein there is no right to jury trial unless
the collector to whom it was paid is dead or out of office.

Gambling Information

S. 2116, 82d Cong., 1st Sess. (1951), Mr. Johnson, Colo.
A bill to prohibit the leasing, furnishing, or maintenance of any inter

state communication facility for the purpose of transmitting or receiving
pre-event gambling information about horse or dog races. As yet, the

investigations of the Senate Crime Investigating Committee have proved
fruitless insofar as promoting effective federal legislation is concerned.
After all the sound and fury of the political campaigns has quieted, some
real progressive action to control organized crime would seem to be in
order. Since gambling information has been called the life blood of

organized crime, the instant proposal could be a step in the right
direction. See Fed. Legis., 40 Georgetown L. J. 68 (1951).

Tidelands

S. J. Res. 20, 82d Cong., 2d Sess. (1952).
A joint resolution to establish the title to the so-called "tidelands"

in the several States. Ever since the decision of the Supreme Court in
United States v. Texas, 339 U. S. 707 (1950), the battle over ownership
of the tidelands and their resources has raged hotly. There is reason

to believe that a final settlement of the dispute can only result from a

definite legislative pronouncement. The instant resolution passed both
houses of Congress but failed to survive a presidential veto.



NOTES
THE STEEL SEIZURE CASES

Background

'JpHE major steel companies in the United States had collective bar
gaining agreements with the United Steelworkers of America which

were due to expire in toto for the first time in five years on December
31, 1951. On November 1 the president of the Steelworkers Union
sent a routine request to the companies to open negotiations. On No
vember 27 the Union set forth 22 general demands, but the full details
of these demands, amounting to over 100 items, were not made known
by the Union until December 10. On December 22 the President,
acting under Title V of the Defense Production Act,1 requested the Wage
Stabilization Board to investigate and report to him its recommenda
tions. By this action, the President rejected the procedures estab
lished by Sections 206-210 of the Labor Management Relations (Taft-
Hartley) Act of 1947,2 which authorizes the President to appoint an

impartial Board of Inquiry in the event of a strike or a threatened strike
which affects a substantial portion of an industry, and to report and
recommend remedies to Congress.
On January 3, 1952, the Wage Stabilization Board appointed a panel

of six members to hear evidence and arguments in the dispute. The
Board requested both parties to maintain production pending its report
to the President, with the understanding that if by April 4 no agree
ment had been reached the Union could strike upon the giving of 96
hours prior written notice to the companies. On March 20 the Board
recommended general wage increases of l2l/2^ an hour retroactive to

January 1. Further increases of 2J4^ per hour effective July 1, 1952,
and 23^2 ^ effective January 1, 1953, were also recommended, together
with "fringe benefit" increases and a fully-union shop. According to

one of the plaintiffs, United States Steel Company, these increases
would have imposed upon it additional employment costs of over

$100,000,000 in 1952 and $141,000,000 in 1953.3

1 64 Stat. 812, SO U.S.C. Appx. � 2121 (Supp. V, 19S2).
2 61 Stat. 1S5-156, 29 U.S.C. 176-180 (Supp. V, 1952).
3 See Memorandum in Support of Plaintiff's [United States Steel Company] Motion

for Preliminary Injunction, in the United States District Court for the District of

Columbia, p. S, Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569 (1952).
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On April 8, 1952, Philip Murray of the Steelworkers called a strike,
and the President of the United States announced the same evening that
he had ordered the Secretary of Commerce to seize the steel companies'
properties, exclusive of railroads and mines, effective 12:01 a.m., April 9.4

The Case in the Lower Courts

Upon learning of the President's action, Youngstown Sheet & Tube

Company and Republic Steel Corporation sought, but failed to obtain,
a temporary restraining order from District Judge Bastian, of the
United States District Court for the District of Columbia, at his home.
The next morning Bethlehem Steel Company joined in the motion, and
it was argued in the United States District Court for the District
of Columbia. In denying the motion, the court stated:5

Although, nominally, and technically, an injunction, if granted, would run solely
against the defendant Sawyer, actually and in essence it would be an injunc
tion against the President of the United States, because it would have the effect
of nullifying and stopping the carrying out of the President's Executive Order
for the seizure of the plants. . . .

On April 10 these three companies, together with Jones & Laughlin
asked to have the case heard at the earliest possible moment. This was

opposed by the United States on the ground that they had had no

opportunity to answer, in spite of the fact that a temporary restraining
order is customarily issued without notice to the defendant. On April
11 United States Steel Company joined the suit, filing a complaint ad
dressed to the Secretary of Commerce.
Because a federal official sued in his official capacity has 60 days in

which to answer a complaint,6 an identical complaint, requiring an

answer within 20 days, was served on Sawyer as a private individual
to forestall any possible delay. Whether a federal official, attacked in
a suit alleging his incapacity to act as an agent of the President or of
the Government in general, has the privilege of not answering in less
than 60 days, although the nature of the suit releases the United States
from liability,7 and thereby destroys any claim by the official that he
is entitled to the privilege because of his official status, is an interesting
procedural question which was never answered by the courts in this case.

* Exec. Order No. 10340, 17 Fed. Reg. 3139 (1952).
5 Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 978, 980 (D.D.C. 1952).
� Fed. Rules Civ. Proc, Rule 12 (a).
7 Land v. Dollar, 338 U.S. 731 (1947) ; United States v. Lee, 106 U.S. 196 (1882).



1952] Notes 47

On April 14 and 15 the United States Conciliation and Mediation
Service conducted negotiations between the steel companies and the
Union, but by the afternoon of the 15th it was apparent that these nego
tiations had failed, and on April 20 the Secretary of Commerce publicly
announced "There will certainly be some wage increases granted."8
The steel companies were concerned particularly with the imminent
threat of a change in the conditions of employment unilaterally in
stituted by the Government. They felt that such a change would per
manently impair their bargaining position by placing a high "floor"
under wages, and that the Union would then refuse to bargain for lower
wages. Therefore, they filed motions for a preliminary injunction
which would enjoin the seizure and also prevent any alteration in the
terms and conditions of employment. The cases were consolidated
and set down for hearing on April 24.
The decision of the district court was announced on April 29. In

granting the injunction sought by the steel companies, the court re

jected every argument of the Government.
The United States had contended first that the framework of the

Constitution contained the concept of a "broad residuum of power"
inhering in the executive branch of the Government. The Government
had taken the startling position in its Memorandum of Points and
Authorities submitted to the district court that ". . . judicial controversy
has not been over the question whether such power exists but whether
a right to compensation flowed from the executive seizure."9 During
the Assistant Attorney General's oral argument on April 24, the court

attempted to elicit a definition of the limits of this "inherent power"
contended for by the Government, and the following colloquy occurred:10

Mr. Baldridge: Our position is that there is no power in the Courts to re

strain the President and, as I say, Secretary Sawyer is the alter ego of the
President and not subject to injunctive order of the Court.
The Court: If the President directs Mr. Sawyer to take you into custody,

right now, and have you executed in the morning you say there is no power
by which the Court may intervene even by habeas corpus?
Mr. Baldridge: If there are statutes protecting me I would have a remedy.
The Court: What statute would protect you?
Mr. Baldridge: I do not recall any at the moment.

8 Transcript of Record, p. 103.
9 Memorandum of Points and Authorities in Opposition to Plaintiffs' Motion for

Preliminary Injunction, p. 27, Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp.
569 (1952).

10 Transcript of Record, p. 362.
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Clearly, the Government was attempting to stay away from any Con

stitutional reliance.
On oral argument the following day, the Government set forth the

theory on which its case ultimately rested. This theory of the case was

brought out in the following argument:11
Mr. Baldridge: . . . Section 1, Article II, of the Constitution reposes all of

the executive power in the Chief Executive.
I think that the distinction that the Constitution itself makes between the

powers of the Executive and the powers of the legislative branch of the Govern
ment are significant and important.
In so far as the Executive is concerned, all executive power is vested in the

President.
In so far as legislative powers are concerned, the Congress has only those

powers that are specifically delegated to it, plus the implied power to carry
out the powers specifically enumerated.
The Court: So, when the sovereign people adopted the Constitution, it

enumerated the powers set up in the Constitution but limited the powers of
the Congress and limited the powers of the judiciary, but it did not limit the

powers of the Executive.
Is that what you say?
Mr. Baldridge: That is the way we read Article II of the Constitution.

In the decision, the court summed up its answer to these arguments
thus:12

There is no express grant of power in the Constitution authorizing the Presi
dent to direct this seizure. There is no grant of power from which it reasonably
can be implied. There is no enactment of Congress authorizing it. . . .

The Government's second argument was that the judiciary branch
of the Government has no power under the Constitution to restrain
the executive branch in the discharge of its duties. The Government
cited Mississippi v. Johnson13 and the opinion of Judge Holtzoff to the
effect that this was an unconsented suit against the President. In its
Memorandum of Points and Authorities the Government stated un

equivocally that "... it is established beyond question that where an

executive officer acts at the direction of the President the courts can

no more interfere with that action than they could were the President
to act directly."14

n Id. at 377.
12 Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569, 573 (D.D.C. 1952).
13 4 Wall. 475 (U.S. 1866).
14 Memorandum of Points and Authorities in Opposition to Plaintiffs' Motion for

Preliminary Injunction, p. 20.
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The Johnson case can be distinguished from the instant case on two

points: there, no seizure or taking was involved, and Mississippi's case

was put squarely on the ground that the President could be directly
enjoined, and the Supreme Court in that case termed this question
". . . the single point which requires consideration."15 Thus the Johnson
case is no real precedent for the present suit. Also, it seems fair to

say that the decisions of both the district court and the Supreme Court
in the present case clearly indicate that a taking of private property
by the executive branch will be treated far differently by the courts
than any executive action taken under a statute and in pursuance of
the "take care" clause of Article II of the Constitution.
In answer to the Government's argument the district court held that:16

There is no doubt, therefore, that the defendant is subject to an injunction,
and the President not only is not a party but he is not an indispensable party
to this action. . . .

In the district court the Government pursued another course of rea

soning to prove the discretionary power of the executive. Historically,
this argument was based on a paragraph from The Federalist, No. LXX
in which Alexander Hamilton stated:17

Energy in the Executive is a leading character in the definition of good govern
ment. It is essential to the protection of the community against foreign attacks;
it is not less essential to the steady administration of the laws; to the protec
tion of property against those irregular and high-handed combinations which
sometime interrupt the ordinary course of justice; to the security of liberty
against the enterprises and assaults of ambition, of faction, and of anarchy.

The Government had cited in its memorandum in support of this con

tention the concept of presidential power laid down by President Theo
dore Roosevelt in his autobiography, in which he stated that the Presi
dent might act:18

. . . for the common well-being of all our people, whenever and in whatever
manner was necessary, unless prevented by direct constitutional or legislative
prohibition.

Using perhaps the strongest language of the entire decision, Judge
Pine stated his belief that:19

w 4 Wall. 475, 498 (U.S. 1866).
i� Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569, 576 (D.D.C. 1952).
iT Quoted in Memorandum of Points and Authorities in Opposition to Plaintiffs' Motion

for Preliminary Injunction, p. 29, n. 18.
18 T. Roosevelt, Autobiography, p. 389 (1919).
19 Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569, 575-576 (D.D.C. 1952) .
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. . . with all due deference and respect for that great President of the United

States, I am obliged to say that his statements do not comport with our recog

nized theory of government, but with a theory with which our government of
laws and not of men is constantly at war.

The Government's final argument in opposition to the granting of a

preliminary injunction was that there had been no hearing on the

merits; that such an injunction could only be granted if the damages
flowing from the action sought to be enjoined are irreparable and that

as a result, the balance of equities was not in favor of the moving party.
The companies answered that failure to grant the relief asked would

result in wage increases which would irreparably damage their bar

gaining position, which was undoubtedly true.

The court, having carefully considered the equities on both sides,
decided that a refusal to grant the relief sought would block any legal
action by the companies, and that the constitutional factors underlying
the fundamental question presented by the case outweighed the eco

nomic factors which had prompted the seizure in the first instance. The
court therefore decided the Constitutional issue, and concluded:20

Furthermore, if I consider the public interest from another viewpoint, I be
lieve that the contemplated strike, if it came, with all its awful results, would
be less injurious to the public than the injury which would flow from a timorous

judicial recognition that there is some basis for this claim to unlimited and
unrestrained executive power, which would be implicit in a failure to grant the
injunction. Such recognition would undermine public confidence in the very
edifice of Government as it is known under the Constitution.

The Government submitted a supplemental memorandum to the court
after argument but prior to the announcement of the decision, in
which it was asserted that the Government's theory of the case did not
extend to anything more than the claim that the President had the
seizure power, i.e., that although the theory of inherent power might
be untenable, still, the seizure power was his. The court properly noted
that this legalistic refining-away of the argument as made did not

change the general basic claim which the Government necessarily must
assert to sustain its defense.21
To sum up, the district court based its decision on three broad

principles :

First, that the Constitution vests no seizure power as such in the
Executive, but merely gives him the power and duty to see that the

20 Id. at 577.
21 Id. at 573-574, n. 4.
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laws are faithfully executed. But any action taken under the aegis
of this grant must be grounded on some power conferred by the Con
stitution, express or implied. In this case, the Government categorically
stated that it was not seeking to base its case on any implied power,
i.e., on any power necessary to effectuate the exercise of an express
power or an express grant of authority by statute.

Second, that in the absence of a justification which is traceable to
the Constitution, the Executive would have the power to seize or take
private property provided there was statutory authorization as was

true in every litigated peace-time case cited by the Government in
which the question of legality was in issue.22
Finally, the district court suggested that a presidential taking in time

of war without express statutory approval might be upheld as consti

tuting a part of the Executive's powers as Commander-in-Chief,23 but

certainly could not be upheld when the seizure was made neither in time
of war nor in a theatre of war.

Immediately following the announcement of the district court's deci

sion, the Government requested the court to stay its order granting the

preliminary injunction, but the court refused to do so. The Government
at once asked the United States Court of Appeals for the District
of Columbia Circuit to hear the request for a stay, and this court

granted the Government's request. The tribunal convened the same

afternoon, sitting en banc.
The Government asserted that if the order returning the mills to

their owners was not stayed, the workers would strike and thereby
cripple the defense effort. The steel companies voiced their fear that

Sawyer would arbitrarily increase wages, should his control of the com

panies be reinstated even pendente lite.
The companies also asserted that, once the wages were raised, they

would not have the right to lower them unilaterally at any time.24
The Court of Appeals decided, after lengthy oral argument, that

the injunction ought to be stayed, and granted a stay from April 30
to 4:30 p.m., May 2, provided that the Government file a petition for
certiorari before that time.25

22 The Government had also put great weight on Pewee Coal Co. v. United States, 341

VS. 114 (1951), in which the legality of the seizure was specifically not in issue.
23 See, e.g., The Prize Cases, 2 Black 635 (U.S. 1862), involving President Lincoln's

blockade of the Southern ports during the Civil War.
'2* Labor Board v. Crompton Mills, Inc., 337 U.S. 217 (1949).
28 Sawyer v. United States Steel Co., 197 F.2d 582 (D.C. Cir. 1952).
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The following day, May 1, the Court of Appeals heard arguments
on the steel companies' application to attach a condition to the stay,
preventing any change in the terms and conditions of employment. The
court denied this motion by the same 5-4 division which had stayed the

injunction.28
On May 2, the companies filed their petition for certiorari, an hour

before the Government's petition was docketed. On May 3, the Supreme
Court granted certiorari,27 Justices Frankfurter and Burton writing that

they would deny certiorari, but joining in a unanimous order staying
any unilateral change in wages, etc., pending final disposition of the case.

The Case in the Supreme Court

On appeal to the Supreme Court, the steel companies argued that
no single provision of Article II of the Constitution could be construed
as an outright grant of power to take private property.
The Government argued that Section 1 of Article II, vesting the

executive power in a President ". . . constitutes a grant of all the execu

tive powers of which the Government is capable . . ." and that "Clause
1 of Article II cannot be read as a mere restricted definition which would
leave the Chief Executive without ready power to deal with emergen
cies."28
The steel companies argued that the seizure here in issue was not

properly an executive act and therefore not within that broad grant
of Article II. The basis for this argument is found in the attempts
of the English monarchs to assert a royal prerogative which would
allow them to dispense with the laws upon their own claim of emergency
and expediency.29
The long struggle between the English Parliament and the Crown,

and the decisions, documents, and theories of government which were

its products, said the steel companies, adequately demonstrate the prin-
2� Id. at 585, n. 1.
27 343 U.S. 937 (May 3, 19S2).
28 Brief for Petitioner [Sawyer], pp. 96-97, Youngstown Sheet & Tube Co. v. Sawyer,

343 U.S. $19 (June 2, 1952).
29 A leading case cited by the companies is Rex v. Hampden, 3 State Tr. 825 (1637),

in which the 12 justices of the three common-law courts sat, and the majority accepted
the King's view, saying, "Whether must the King resort to Parliament? No. We see

the danger is instant and admits of no delay." This majority was later impeached for
treason in rendering the decision, and the judgment was cancelled by Parliament. 3 State
Tr. 1261 (1640).
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ciple that by the beginning of the 18th Century, seizure of private prop
erty was no longer a power of the executive, but was firmly in the hands
of Parliament alone. That this concept, so salient a feature of English
constitutional history, was carried over into our Constitution, is shown

by two observations: the Constitution nowhere confides in the Execu
tive any express power to take such undefined action as he deems best
for the public interest, either in an emergency or otherwise, and the fact
that Section 3 of Article II provides that the President shall "... give
to the Congress Information as to the State of the Union, and recommend
to their Consideration such Measures as he shall judge necessary and

expedient."30 Nowhere is there a scintilla of authority, express or im

plied, to support a contention that such power is an adjunct of the
executive branch.
In regard to Section 2, vesting in the President the power of Com

mander-in-Chief of the armed forces, the companies argued that this

power is operative only in a situation which bears a direct, immediate
relation to the actual command of military forces, and cannot be em

ployed in civil cases because of some remote effect on the army. That
this was the intent of the framers, they argued, is borne out by the
Constitutional limitations on war powers; only Congress can declare

war, raise and support armies, and provide for the common defense.

Also, by the terms of the Third Amendment, troops cannot be quar
tered in private houses, even in wartime, except pursuant to an act of

Congress. "The 'war powers' of the United States are those of Con

gress and the President, not those of the President alone."31
The Government simply stated categorically that "Powers stemming

from the President's position as Commander-in-Chief, specifically in

voked in Executive Order 10340, are also clearly available as the basis
for the challenged action in these cases."32
The steel companies placed the major emphasis of their Constitutional

argument on the language of Section 3 of Article II, that the President
shall "take care" that the laws be properly executed. Their brief sets

forth the basic argument as follows:33
The Constitution charges the President with the faithful execution of the

laws. In the present controversy he has failed to discharge this responsibility

30 See Brief for Plaintiff Companies, p. 39, Youngstown Sheet & Tube Co., v. Sawyer,
343 U.S. 579 (June 2, 1952).

31 Id. at 60-61.
32 Brief for Petitioner [Sawyer], p. 97, supra, n. 29.

33 Brief for Plaintiff Companies, p. 43, supra, n. 31.
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and has refused to apply the Labor Management Relations Act. ... On its
face this action cannot be defended as the execution of the laws of the United

States; it is precisely the reverse.

The steel companies also pointed out the fact that even executive
seizure of enemy property in wartime has been held invalid in the

absence of statute.34
The construction urged on the Court by the Government rested on

the theory that the Executive has an overriding duty to faithfully exe

cute the intent of Congress; that his mandate is to execute all of the
laws as a whole. Therefore, the Government asserted, the President has
a duty to do whatever he sees fit to insure that the legislative intent in

establishing an interrelated national defense program is not thwarted.
The Government stated that:35

This necessity for steel in order to carry out the will of Congress calls into

play, not only the President's Constitutional duty to "take Care that the Laws
... be faithfully executed", but the whole array of the President's constitu
tional powers and responsibilities.

Although the Government omitted from its brief any reference to

"inherent" or "residual" powers, its argument presupposes that Article
II can be lumped together to give the Executive a whole array of power,
and the brief states that:36

It is thus plain that, in the light of the circumstances which confronted the
President on April 8, there could be no justification for a requirement that his
action be seen as confined to any one of the provisions set forth in Article II.
On the contrary, this power to act must be taken as having sprung from all
the available clauses.

This construction of executive power, couched in general, almost un
limited language, and justified only by the assertion that circumstances

proclaimed by the executive to require heroic measures made it necessary
to exercise undefined powers, was met by the second major argument of
the plaintiff companies.
This is, in fact, the point on which the Government's case as de

veloped must, in the first instance, stand or fall. Losing this point, the
Government could in practical terms hope only for the broad construc
tion of the "take care" clause which had been advocated, but a favor
able decision on that argument would seem to depend, in all logic, on

34 Brown v. United States, 8 Cranch 109 (U.S. 1814).
35 Brief for Petitioner [Sawyer], p. 144, supra, n. 29.
36 Id. at 100.
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an affirmative answer to the question: Can you execute all the laws by
refusing to execute one important law?
The steel companies maintained, as they had in the lower courts,

that if executive action is not authorized by these Constitutional provi
sions or taken pursuant to statutory authorization, it is invalid, and
that "If there is any such thing as a 'residuum of power' inherent in
the Federal government under the Constitution, it is in Congress, and
not in the President, under Article I, Section 8, Clause 18. . . ,"87
The United Steelworkers of America and three labor unions repre

senting the employees of the railroads which had been seized by the Presi
dent in July 1950 filed briefs as amici curiae. The Steelworkers union
took the general position that the Taft-Hartley Act was merely per
missive, not mandatory, and that its provisions, although they might
have been applied to the present situation, were only one alternative
method which the President had at his command on the night of April 8.
The Railway Brotherhoods took the position that their own seizure and
the steel seizure were inconsistent with existing legislation, and therefore
void.

Perhaps the best statement of the companies' legal and moral position
is that of Mr. Justice Frankfurter in the Mine Workers case,88 in which
he said, concurring:

The historic phrase "a government of laws and not of men" epitomizes the

distinguishing character of our political society. When John Adams put that

phrase into the Massachusetts Declaration of Rights he was not indulging in
a rhetorical flourish. He was expressing the aim of those who, with him, framed
the Declaration of Independence and founded the Republic. "A government
of laws and not of men" was the rejection in positive terms of rule by fiat,
whether by the fiat of governmental or private power. Every act of govern
ment may be challenged by an appeal to law, as finally pronounced by this
Court.

On the basis of these arguments, the Supreme Court held, on June
2, 1952, that the Constitution vests no seizure power of any nature in
the executive branch of the Federal Government. The entire legal
proceedings had taken less than two months.
Mr. Justice Black, writing for the majority, considered first the ques

tion whether the steel companies had adequate legal remedies, and
whether the damages which they might suffer were indeed irreparable.

37 Brief for Plaintiff Companies, p. 40, supra, n. 31.
38 United States v. Mine Workers, 330 U.S. 258, 307 (1947), quoted at p. 42 of Brief

for Plaintiff Companies. (Emphasis in brief).
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He accepted the District Court's finding that the damages resulting from
the seizure would be irreparable, and held that equity was properly in
voked. As to whether the steel companies might have brought an action
for damages in the Court of Claims, as the Government contended, the
Court stated:39

Prior cases in this Court have cast doubt on the right to recover in the
Court of Claims on account of properties unlawfully taken by government
officials for public use as these properties were alleged to have been.

None of the opinions consider whether this case might be construed
as a suit against the President, as the Government had contended. The
first principle of equity is that its aid cannot be evoked where there
is an adequate remedy at law. For the equities of the case to be in
their favor, the steel companies had to refute the Government's argu
ment that they could institute a suit for damages or for just compensa
tion in the Court of Claims. Whether such a suit would lie is closely
connected with the problem of whether the President, or the United
States as a sovereign, is the real party in interest or is an indispensable
party. If the President is an indispensable party, presumably under
the rule in Mississippi v. Johnson this suit would not lie. If that were
the case, the steel companies would only have as a remedy a suit for
just compensation against the United States in the Court of Claims,
but such a suit presupposes the legality of the seizure,40 and that is

precisely the question in issue. Moreover, if the steel companies were

to institute such a suit and the court should find, as the Government
might argue, that the seizure was illegal, the steel companies would
have no remedy at all.

If, on the other hand, the President is not an indispensable party,
the present action is properly brought. The steel companies argued
that the President was not indispensable because the relief, if granted,
would not be coercive on him. They cited Williams v. Fanning,41
in which the Supreme Court described the test of indispensability thus:
... the superior officer [here the President] is an indispensable party if the
decree granting the relief sought will require him to take action, either by

39 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585 (June 2, 1952).
40 Hooe v. United States, 218 U.S. 322, 336 (1910), in which the Supreme Court held

that, "The taking of private property by an officer of the United States for public use,
without being authorized, expressly or by necessary implication, to do so by some act
of Congress, is not the act of the Government."

41 332 U.S. 490, 493 (1947).
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exercising directly a power lodged in him or by having a subordinate exercise
it for him.

The Supreme Court further held in the Fanning case that equitable
relief could be granted without joining the superior where:42

. . . the decree which is entered will effectively grant the relief desired by ex

pending itself on the subordinate official who is before the Court.

The case for upholding the injunction found further support in
the Supreme Court decision in Land v. Dollar,43 in which it was held
that when a public official becomes a tortfeasor by actions beyond his

authority, the person damaged ". . . is not relegated to the Court of
Claims to recover a money judgment,"44 but has a good case for specific
relief. Were the rule otherwise, private persons could be subjected to
unauthorized arbitrary seizure at any time, and would have as a remedy
only money damages.45 The propriety of a suit for specific relief rather
than an action for damages is best pointed out in another suit involving
sovereign immunity,46 which the Government alleged might prevent in
junctive relief against a cabinet officer.47 In that case, Mr. Justice
Frankfurter, dissenting from a holding that the suit was in fact one

against the sovereign, stated:48
A holding that the availability of an action for monetary damages in the

Court of Claims against the United States prevents a suit ... in equity, against
the governmental agent, would be as novel as it is indefensible in the light of
the settled course of decisions.

It seems likely that Mr. Justice Frankfurter was referring particularly
to a succinct statement by Chief Justice Marshall in Marbury v. Madi
son:49

Is it to be contended that the heads of departments are not amenable to the

42 Id. at 494.
� 330 U. S. 731 (1947) .

44 Id. at 738.
45 Also, the damages to be proven, e.g., goodwill, would be speculative, and a prospective

action for damages which can only be proven by placing a value on such things is not

an adequate remedy. Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 319

(1936) ; Kessler v. Eldred, 206 U.S. 285 (1907) ; Walla Walla v. Walla Walla Water Co.,
172 U. S. 1 (1898).
46 Larson v. Domestic & Foreign Commerce Corp., 337 U. S. 682 (1949).
47 See Brief for Petitioner [Sawyer], pp. 53, 68, Youngstown Sheet & Tube Co. v.

Sawyer, 343 U. S. 579 (June 2, 1952).
48 Larson v. Domestic & Foreign Commerce Corp., 337 U. S. 682, 722-723 (1949).
4� 1 Cranch 137, 164 (U. S. 1803).
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laws of their country? Whatever the practice on particular occasions may
be, the theory of this principle will certainly never be maintained.

Thus, the jurisdictional bar which the Government alleged prevented
this suit does not in fact exist, and, in fact, the instant case is in the
same category as Land v. Dollar, in which the Supreme Court stated,
". . . this is the type of case where the question of jurisdiction is dependent
on decision of the merits."60
Mr. Justice Frankfurter summed up the feeling of the majority thus:51
To deny inquiry into the President's power in a case like this, because of the

damage to the public interest to be feared from upsetting its exercise by him,
would in effect always preclude inquiry into challenged power, which presumably
only avowed great public interest brings into action.

On the substantive issues presented by the case, the six members of
the majority were in agreement on the holding that the seizure power
was legislative in nature, and could not be exercised independently by
the Executive. But their reasons for so holding differ, and are worthy
of analysis.
The opinion of the Court states that there is in existence no statute

which delegates the seizure power, as here exercised, to the Executive
either expressly or by necessary implication. The Taft-Hartley Act's

legislative history demonstrates conclusively that executive seizure was

considered and rejected, and the Selective Service Act of 1948, con

taining a seizure clause,52 was not complied with. The opinions of
Mr. Justice Burton and Mr. Justice Clark are based chiefly on this
reason for invalidating the seizure. Mr. Justice Burton examined
at length the existing statutes, and concluded that even in the event the
President had exhausted the statutory procedures for averting a crippling
strike, he would have no seizure power.
Mr. Justice Clark noted that had the Executive placed timely orders

with the industry pursuant to the Selective Service Act the mills could
lawfully have been seized for inability to comply with such orders.
There appears no valid reason why this was not done if, as the Govern
ment argued, the shut-down amounted to a national catastrophe.
The rest of the majority felt that the seizure power was so completely

legislative in nature that the Executive could never exercise it in the
absence of statutory authorization. Mr. Justice Jackson pointed out

50 330 U. S. 731, 73S (1947).
51 343 U. S. 579, 596 (June 2, 1952).
52 62 Stat. 625, 50 U. S. C. Appx. � 468 (Supp. V, 1952).
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that where, as here, there exists legislation demonstrating the contrary-
will of Congress, "Courts can sustain exclusive presidential control . . .

only by disabling the Congress from acting upon the subject."53
The Government's second major contention was that, lacking statutory

authority, the President as Commander-in-Chief could take whatever
action was necessary for the successful prosecution of the war. The
Government cited many instances of seizures in a "theater of war,"54
but Mr. Justice Black held:55

Even though "theater of war" be an expanding concept, we cannot with
faithfulness to our constitutional system hold that the Commander in Chief
of the Armed Forces has the ultimate power as such to take possession of pri
vate property in order to keep labor disputes from stopping production. This
is a job for the Nation's lawmakers, not for its military authorities.

The ultimate basis of the Government's case lay in the assertion that
the seizure power was vested in the executive either by one section of
Article II, or by an "aggregate of powers" resulting from the enumerated

powers in Article II. The opinions of Justices Jackson, Douglas, and
Frankfurter are concerned primarily with the elaboration of the holding
that executive seizure power is to be found nowhere in the Constitution.
Mr. Justice Douglas directed his attention to the Government's ad

mission that this seizure constituted a "taking" or condemnation of

property. The Government's reasoning seems to have proceeded along
the line that the Constitution and statutes passed by Congress are

merely directory as to the Executive; that the Executive may always
act in its own discretion in this field and that only after the Executive
has acted does the question of legality or remedy arise. This dialectic

approach found apparent support in the holding of the Supreme Court
in Kohl v. United States,56 to the effect that ". . . private property shall
not be taken for public use without just compensation. What is that
but an implied assertion, that, on making just compensation, it may
be taken?"57

53 343 TJ. S. 579, 587 (June 2, 1952).
54 Brief for Petitioner [Sawyer], pp. 102-112, supra, n. 48.

55 343 U. S. 579, 587 (June 2, 1951).
56 91 U. S. 367 (1876).
57 Id. at 372. The Government had relied heavily on the Kohl case in the District

Court, and on another case, about which the Memorandum of Points and Authorities

stated, at p. 17, n. 11: "Hurley v. Kincaid (285 U. S. 95, 104 (1932)) points out that

the illegality resulting from the failure to comply with statutory procedure does not go

to the essence of the taking, and does not render it an unauthorized act for which
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The Government contended that executive condemnation was im

pliedly upheld by the Supreme Court in United States v. Pewee Coal
Co.68 In that case, the Court held that the seizure of a plant was a

condemnation, and that just compensation must be paid. The Court

expressly avoided passing on the legality of the seizure, however. In
the present case, Mr. Justice Douglas resolved any doubt as to the

legality of a non-statutory condemnation by stating that, though there

may be a taking:59
The President has no power to raise revenues. . . . The President might seize

and the Congress by subsequent action might ratify the seizure. But until and
unless Congress acted, no condemnation would be lawful. The branch of

government that has the power to pay compensation for a seizure is the only
one able to authorize a seizure or make lawful one that the President had
effected.

Several of the Government's contentions boil down to the theory
that prior non-statutory seizures constituted executive construction
of the Constitution.60 The way in which the Executive construes his
constitutional powers, if the construction is followed for a long time
and is acquiesced in by Congress, may indeed preclude a different con
struction being placed on the power in question.
That was the situation in United States v. Midwest Oil Co.61 There,

President Taft had, on his own initiative, withdrawn public lands which

Congress had by statute opened to prospecting. The President claimed
that the rapid depletion of oil reserves and the necessity of repurchasing
the oil for the Navy were injurious to the public interest. The Mid
west Oil Company was the assignee of certain prospectors' wells which
had been illegally drilled on these lands following the President's With
drawal Order, and the United States instituted a suit for the value of the
oil removed. The Supreme Court held that long congressional ac

quiescence in executive withdrawals constituted an implied grant to

the Executive, absent a statute.

the United States might not be liable." (Italics supplied) . The Government calmly over

looked the fact that both the Kohl case and the Hurley case are declaratory of nothing
more than the proposition that the executive may always exercise the power of condemna

tion, and in fact has the duty to do so, but only in pursuance of statutory enactment, and

not as an independent act.
58 341 U. S. 114 (1951).
59 343 U. S. 579, 631-632 (June 2, 1952).
60 See Brief for Petitioner [Sawyer], pp. 102-112, Youngstown Sheet & Tube Co. v.

Sawyer, 343 U. S. 579 (June 2, 1952).
61 236 U. S. 459 (1915).
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Two fundamental facts distinguish the Midwest Oil case from the
instant case. First, as the Court in that case was careful to point out, the
exercise of the challenged power did not interfere with any vested right
of the citizen.62 Furthermore, there was a total lack of evidence which
might have indicated Congressional intent to retain or assume the with
drawal power itself. The statute opening the lands was silent on the sub
ject of who should make the highest policy decisions respecting the land.
Mr. Justice Frankfurter reviewed at great length the whole list of

executive seizures, which, the Government asserted, had given the power
of seizure to the Executive by acquiescence or default. He noted that
prior to World War II there were no peacetime seizures, and that there
were only three seizures, between June and December 1941, which
were neither sanctioned by statute nor done in wartime. As to these
three comparable seizures, he concluded:63

Without passing on their validity, as we are not called upon to do, it suffices
to say that these three isolated instances do not add up, either in number,
scope, duration or contemporaneous legal justification, to the kind of executive
construction of the Constitution revealed in the Midwest Oil case. . . .

On oral argument, the Government had pointedly referred to one

of these three seizures, that of the North American Aviation Company's
California plant on June 9, 1941, while Mr. Justice Jackson was Attor
ney-General. In a footnote to his opinion, Mr. Justice Jackson stated
that the seizure had all the sanction of prior statutory authorization,
and said : "I do not regard it as a precedent for this, but, even if I did,
I should not bind present judicial judgment by earlier partisan advo
cacy."64
Of all the opinions written in this case, that of Mr. Justice Jackson

stands out as the most thorough analysis of the several Constitutional
provisions involved. He carefully examines the three clauses of Article

II, and finds no source of power for the present seizure. In answer to

the contention that the "aggregate of powers" in Article II justifies the
act, he states:65

The plea is for a resulting power to deal with a crisis or an emergency
according to the necessities of the case, the unarticulated assumption being that
necessity knows no law.

62 Id. at 47S.
63 343 U. S. 579, 613 (June 2, 19S2).
64 Id. at 649, n. 17.
65 Id. at 646.
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The dissenting opinion, written by the Chief Justice and concurred in

by Justices Reed and Minton, reviews the great mass of laws upon which
the nation's defense effort is built. It recounts innumerable occasions
in which crises of one sort or another have been met by the Executive
without prior legislation. Discussing the majority's view that the seizure

power is vested exclusively in Congress, the Chief Justice said, "Under
this view, he is left powerless because a power not expressly given to

Congress is nevertheless found to rest exclusively with Congress."66
The minority was of the opinion that the President's power of seizure

stemmed from the Constitutional admonition that he "take care" that
the laws be properly executed. This duty, said the dissent, can be car

ried out by ". . . acting in an emergency to maintain the status quo,
therebv preventing collapse of the legislative programs until Congress
could act."67
The dissent also takes the position that since the Taft-Hartley Act

does not prohibit seizures, it cannot prevent them; that is, it is not a

mandatory procedure for settling disputes, and cannot restrict the altern
ative use of the seizure power.68 This argument is founded on the co

existence of the Defense Production Act and the Selective Service Act,
which contain alternatives to Taft-Hartley. But unless it is admitted
that the Executive can define his own duties and choose to execute

the laws by conspicuous failure to execute any one of the three laws
in point, this argument has no merit.

Conclusion

There have been very few cases concerned with the separation of
powers. By and large, the cases dealing with this question have been
concerned with encroachments other than executive encroachment on

the legislative powers. Nearly every case concerning executive en

croachment has involved an unconstitutional delegation of power, not
an outright usurpation. Thus, the Steel cases have no real judicial
precedent, but stand as a new bench mark of executive powers.
The fundamental reason for the decision is historical rather than

judicial. The long history of tyranny in England, with the conflict
sharply focused on the Crown powers of seizure and even impressment
and attainder, provided us with our belief in the necessity and wisdom

66 Id. at 681.
�7 Id. at 703.
68 Id. at 704-707.
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of the separation of powers. That Congress should in some future age
be compelled to reduce the office of President to that of a messenger
boy, as Parliament had to do, is unthinkable in a nation to which the
practice of government by personalities rather than by law is abhorrent.
But had the Court decided this case differently, such a result would
not be impossible�only imponderable. Even more possible would be
the danger of a permanent seizure of industries, or nationalization. In
the light of the English constitutional history on which our theories
of government are predicated, it seems clear that the principle of the
Steel case was not deliberately omitted from our concept of government,
but was instead construed as being so firmly established as a matter
of history that it needed no expression in as broad a document as the
Constitution. In the last analysis, the only remarkable feature of the
decision is the fact that the historical cooperation between Congress
and the Executive has made it unnecessary to submit the issue to the
finality of a Supreme Court decision before this time. Certainly, many
previous executive acts have been declared unconstitutional because they
were done in pursuance of an unconstitutional statute or because they
represented an undelegable power of Congress, but the Steel case repre
sents the first judicial regulation of the "twilight zone" of executive

power which is not predicated on any express Constitutional or statutory
authority.

BERNARD J. HASSON, JR.

PASSPORTS AND FREEDOM OF TRAVEL:
THE CONFLICT OF A RIGHT AND A PRIVILEGE

State Department establishment of a Board of Passport Appeals was

front-page news last September.1 The event climaxed a series of articles
over a period of several years, publicizing cases of passport denial. In

spite of repeated criticism from widely different quarters,2 some of which

charged that the State Department was acting in an arbitrary and un-

1 The new regulations are to be found in 17 Fed. Reg. 8013, and are numbered therein

as 22 C.F.R. �� 51.13S-S1.143 (Supp. 1952).
2 E.g., Persecuting the Refugee, New Republic, August 18, 1946, p. 208; Basic Pass

ports, Fortune, October 1945, p. 123; Paper Brakes on Foreign Travel, Nation's Business.

July 1948, p. 38; Contrary to the Interests of the United States, Nation, October 27, 1951,
p. 338; Note, 3 Stanford L. Rev. 312 (1951); Comment, 61 Yale L. J. 171 (1952); and

Senator Wayne Morse's speeches in the Senate, 98 Cong. Rec. 6803-6808 (June 6, 1952),
7296-7300 (June 13, 1952), and 7831-7832 (June 20, 19S2).
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constitutional manner, the Passport Division practices had remained
unchanged until a three-judge court ended the claim to absolute dis
cretion by the decision in Bauer v. Aoheson? A month after this case

was decided, another passport revocation case, Robeson v. Acheson, was
reversed and remanded to be dismissed as moot.4 Had the important
issues sought to be litigated been actually decided, passport law might
have undergone some significant changes.
Although passport denial has become an important legal issue in our

country only within the last ten years, the basic problem with which
it is connected has an exciting history, spiced with a paradox in Anglo-
American law. In England the right to travel freely was sharply con

tested in the early days of the common law and was seriously curtailed

by statute in the time of Edward III and Richard II; but English sub

jects eventually triumphed over the claims of the royal prerogative, and
the once odious writ of Ne exeat regnum, discarded as a weapon of

tyranny, evolved into the favorite protection of loyal merchants against
absconding debtors.
In the United States the right of citizens to come and go at pleasure

was scarcely challenged for more than a hundred and fifty years, but
for the past decade that right seemed to depend more and more in indi
vidual cases upon the will of a single executive in Washington. The

Secretary of State claimed an absolute discretion in the issuance of pass
ports, and in 1941 it had become a crime for an American citizen to go
abroad without a passport. The law has continued the same to the

present day.
As soon as a passport became a license to travel, a serious question

arose as to the nature and extent of the ordinary freedom of an American
citizen to leave the United States and return as he pleased, and the
nature and extent of the protection which the law afforded him in the

enjoyment of that freedom. For an accurate understanding of the prob
lem and its answer, we must search some of the more obscure parts of
the common law up to the time of the American Revolution, and review
the growth of legislation and judicial decision in this country from that
time to the present day.

The Development of the Common Law Right of Freedom of Travel

Authorities are divided on the question whether in the earliest days
of the common law the King had the right to restrain a subject from

3 106 F. Supp. 445 (D. D. C. 1952).
4 No. 11030, U. S. App. D. C, August 1, 1952.
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leaving the realm. Beames says that the writ Ne exeat regnum was ap
parently unknown to the ancient common law, which "in the freedom
of its spirit" permitted everyone to leave the kingdom at his pleasure.5
Chitty claims that the King has a common law right to keep his sub
jects within the realm, and that this right "... is expressly recognized
in the great charter of King John."6 According to Blackstone the com

mon law allowed every man to go abroad ". . . for whatever cause he
pleaseth, without obtaining the king's leave . . ." as long as the subject
was under no injunction to stay at home.7 Coke more explicitly main
tains that the King's prerogative is founded on the ancient common law,
of which the fourth article of the Constitutions of Clarendon was merely
declarative.8
This variance among the authorities derives from the ambiguity of

the pertinent historical data. The first significant instance of conflict
between subject and Crown is that of Anselm and William Rufus. After
Anselm was consecrated Archbishop of Canterbury in 1093, it was neces

sary for him to go to Rome to obtain the pallium. At the time, however,
the Anti-Pope Clement and Pope Urban II were contending for recog
nition as the true Supreme Pontiff. When Anselm, an ardent champion
of Urban II, asked the King for permission to go to Rome and obtain
the pallium from Urban, William refused. The King had the right, he

claimed, under the customs of William the Conqueror, his father, to de
cide which Pope Englishmen would recognize. William was not a king
to trifle with, so Anselm stayed in England. The King finally sent

envoys to Rome, who recognized Urban as the true Pope, and brought
back the pallium to Anselm.9

5 John Beames, A Brief View of the Writ NE EXEAT REGNO, p. 7 (2d American
ed. 1841). (Cited hereinafter as Beames, Ne Exeat Regno.) Today, Ne exeat regnum (or
Ne exeat regno) is familiar as a Chancery device formerly used to prevent debtors from

escaping from their creditors. Originally, however, the writ was political in nature, and

was the device used by the King to enjoin a subject, particularly a cleric, from leaving the

Kingdom without permission. For the form of the writ, see Fitzherbert, Natura Brevium
*188 (1534).

6 Chitty, Treatise on the Law of the Prerogatives of the Crown, p. 21 (1820). As
will appear later, the only royal right expressly recognized in this matter by the Magna
Carta of 1215 was an extremely limited one.

7 1 BL Comm. *265.
8 3 Co. Inst. *178. See the discussion of the Constitutions of Clarendon below.
9 Selden seems to think that this incident between Anselm and William Rufus was all

that lay behind Polydore Virgil's assertion that the King issued a prohibition against
departure from England by anyone without the King's permission. Selden, Joannis Seldeni
Jurisconsulti OPERA OMNIA, Vol. II, Tom. II, 1005 (Wilkins ed., 1726). Beames sides
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The next significant event occurred some sixty years later, in the tenth

year of the reign of Henry II. The cause cele~bre of Thomas a Becket
and the Constitutions of Clarendon is too well known to need description
here; it is sufficient to note that the fourth article of the Constitutions

prohibited ecclesiastics from leaving England without the King's per
mission. In the event that an ecclesiastic did secure permission, he had
to give security, upon the King's request, that he would not seek to preju
dice the King's interests during his sojourn abroad.10 Some six years after
the Constitutions were signed, Thomas a Becket was murdered. The
wave of feeling which followed the atrocity compelled Henry II to back

down, and in 1172, less than ten years after exacting the concessions at

Clarendon, he was forced to renounce them.11
The conflicts between Anselm and Rufus, and Thomas a Becket and

Henry II, found Church pitted against State in a struggle for power;
the liberty of the subject to travel rose and fell as the dominant position
wavered from one group to the other.
The next significant development in the right freely to go abroad oc

curred in the course of another violent struggle for power, this time
between the barons and the King. In the charter wrung from King John
by the nobles at Runnymede in 1215, there were two clauses guarantee
ing freedom of travel, the first for merchants, and the other for all sub

jects. They read:12
c. 41. All merchants shall have safe and secure exit from England, and entry
to England, with the right to tarry there and to move about as well by land
as by water, for buying and selling by the ancient and right customs, quit
from all evil tolls, except (in time of war) such merchants as are of the land
at war with us. And if such are found in our land at the beginning of the
war, they shall be detained, without injury to their bodies or goods, until in
formation be received by us, or by our chief justiciar, how the merchants of
our land found in the land at war with us are treated; and if our men are safe
there, the others shall be safe in our land.
c. 42. It shall be lawful in future for anyone (excepting always those im
prisoned or outlawed in accordance with the law of the kingdom, and natives

with Selden, against other authors who have acepted Polydore's account as true. Beames,
Ne Exeat Regno, p. 7.

10 See Selden, op. cit. supra, n. 9, at 1011.
11 In 1175, however, Henry II fined "Randolph, son of Walter," for having left the

kingdom. Pipe Roll of 29 H. II, cited in Madox, History and Antiquities of the Exchequer
of the Kings of England, I. 3 (2d ed. 1769).
^Translation from William Sharp McKechnie, MAGNA CARTA: A Commentary on

the Great Charter of King John, Glasgow, 2d ed. 1914. (Cited hereinafter as McKechnie,
Magna Carta.)
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of any country at war with us, and merchants, who shall be treated as is above
provided) to leave our kingdom and to return, safe and secure by land and
water, except for a short period in time of war, on grounds of public policy��

reserving always the allegiance due to us.

Beames argues that this broad grant of liberty represents the common

law, upon which the Constitutions of Clarendon had attempted to en

croach.13 (The barons, of course, would be in perfect sympathy with
Beames's position.) It is unfortunate for this argument that King John
should have died a little more than a year after he granted the famous
charter. Had the King lived, chapter 42 might have survived and become
the common law, if it were not so already. As it is, chapter 42 perished
with the King.
The Magna Carta of the statute books, indeed, is not the charter of

Runnymede at all. The reason for this is that John's charter was rapidly
superseded by another "Magna Carta." When the King died, he was

succeeded by his son, Henry III, an infant of nine years. William Mar
shal became regent of the realm and reissued the Magna Carta in the

young King's name during the first year of his reign�but with significant
changes. The variation of current interest is found in the omission of

chapter 42, and the introduction of the following clause at the end of
the charter:14

Since, however, some of the chapters which were contained in the former

charter seemed onerous and doubtful, among which were the clauses respect
ing .. . the liberty of all subjects to leave and return to our kingdom . . .

the prelates and great men of the realm who are named above have agreed
to a delay in Our decision upon them, until We can obtain more complete in
formation about them. Then We shall act fully in these matters, as in all others
which may occur and demand correction, so long as they pertain to the common

good of all, to peace, to Our position and that of Our Kingdom.

It should be noted that chapter 41 of John's charter, which guaranteed
great liberty of exit and entry to merchants, was retained in this reissue

by Henry III.15
In 1217, a year later, Henry issued his charter of liberties again. This

document preserves the freedom of the merchants but is completely
silent on the freedom of the subjects.16 (Perhaps the dominant barons

13 Beames, Ne Exeat Regno, pp. 8, 9.
" Blackstone, The Great Charter and Charter of the Forest, with other Authentic

Instruments, to which is prefixed an Introductory Discourse, containing the History of
the Charters, in Tracts, chiefly relating to the antiquities and laws of England, pp. xxxiii,
xxxiv (3d ed. 1771). (Author's translation.)

15 Blackstone, op. cit. supra, n. 14, at xxxii.
16 Blackstone, op. cit. supra, n. 14, at xxxv et seq.
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had found such liberty as inconvenient as John had.) When the King
became of age, in 1225, he made his definitive proclamation of the

Magna Carta. This is the instrument thereafter placed at the head of
the statute books. It guarantees the free entry and exit of merchants;
it says nothing about the freedom of subjects to travel abroad at their

pleasure.17
Henry was succeeded by his eldest son, Edward I, whose reign ex

tended over the last quarter of the thirteenth century. Apparently, Ed
ward demanded that his subjects, or at least the nobles among them,
should secure his permission before traveling abroad; for Fleta tells

us, in speaking of the essoin de ultra mare, that this excuse will be al
lowed only when the pilgrimage is being made in the company of some

king. Consequently, he continues, if anyone desires to go abroad at

some other time, he would be foolish unless he first obtained permission
from the King, and, after getting this, should obtain a writ from the

King by which the sovereign would take him and all his lands and posses
sions under the royal protection.18
It is in the reign of Edward III (1327-1377) that we find the greatest

insistence by the King upon the royal prerogative of Ne exeat regnum.
Edward not only claimed the right to prohibit people from going abroad,
but he asserted the correlative prerogative of recalling them under penal
ty of losing the profits of their lands until they returned.19 In 1352 Edward
issued a proclamation forbidding any earl, baron, knight, religious, archer
or artisan to leave the kingdom.20 Towards the last decade of his reign,
the King forbade Sir Matthew Gourny, a knight, to leave England and
to serve in certain wars. Sir Matthew went anyway, and paid for his
disobedience with the loss of a manor.21
Edward was succeeded by Richard II (1377-1399). A statute enacted

in the fifth year of this sovereign's reign confirmed his right to regulate
exit from England except for the lords and other great men of the
realm, merchants and the King's soldiers.22 This statute changes the

17 See the text in Blackstone, op. cit. supra, n. 14, at xliv et seq. It is interesting to

note that Henry III fined a cleric in 1222 for going to France without his permission.
Rot. Finium 6 H. Ill, cited in 3 Co. Inst. *179.

18 Fleta, p. 382 (1685 ed.). Britton, writing a few years after Fleta (c. 1290), limits
the class of those who ought to secure royal permission before going abroad to the great
lords and knights of the realm. Britton, Liv. VI, chap. VII, 3 (Nichols ed., 1865).

19 See the examples cited in 3 Co. Inst. *179.
20 3 Co. Inst. *179.
21 Ibid.
22 5 Richard II, c. 2, �� 6, 7 (1382).
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class of persons expressly forbidden to leave England without royal
permission. Under Edward III, the lower classes might, perhaps, go
and come as they pleased; under Richard II, all but the nobles, mer
chants and soldiers did so at the peril of forfeiting their goods.
At this point there is a long gap of over a century and a half in our

knowledge of royal attempts to regulate travel abroad. Bartue and the
Duchess of Suffolk,23 decided during the reign of Queen Mary (1553-
1558), informs us of the punishment visited upon a subject who left
the realm with the Queen's license, but disobeyed an order to return.

Knowles v. Luce24 a suit in ejectment, turned upon the validity and

consequences of a forfeiture inflicted upon Sir Francis Englefield, who
secured Queen Elizabeth's permission to leave England, but did not

return when ordered to do so. The court, in commenting upon the statute

of 13 and 14 Elizabeth, declared that the acts gave the sovereign no

power which he did not already possess by virtue of the common law.
In 1607, in the fourth year of the reign of James I, and some forty

years after the enactment of 13 and 14 Elizabeth, a statute was passed
which bore the imposing title of An Act for the utter abolition of all
memory of hostility and the dependences thereof between England and

Scotland, and for the repressing of occasions of discord and disorders
in time to come?5 (That the act did not achieve its purpose cannot be
blamed on its lack of ambition.) This act repealed 5 Richard II, with
the apparent result of reinstating freedom of travel for all, except for
certain specific purposes prohibited by other statutes during the reign of

King James. In his first year as sovereign James had approved an act

against the sending of children to any seminary beyond the seas; and 3

James I, chapter 5, prohibited the departure, without permission, of any
children for any cause whatsoever, unless they were "... soulders, mar

iners, merchants, or other apprentises."26 About a quarter of a century

later, 3 Charles I, chapter 2, prohibited "... the passing and sending of

any to be popishly bred beyond the seas."27
These are the last statutes (before the Revolution) that we know of

which attempted to regulate exit and entry on the part of English sub-

23 2 Dyer's Rep. 176b, 73 Eng. Rep. 388 (K. B. 1560).
24 Moore 109, Eng. Rep. 473 (K. B. 1580). The statutes of 13 and 14 Elizabeth im

posed forfeitures on those who left the realm without the Queen's permission, or failed

to return when ordered to do so. See Beames, Ne Exeat Regno, p. 19; 3 Co. Inst. *178.

25 Tanner, Constitutional Documents of the Reign of James I, A. D. 1603-1625, pp.

38 ff. (1930).
28 Cited in 3 Co. Inst. *178.
27 Cited in 3 Co. Inst. *179.
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jects. It is clear that their scope is much narrower than that of the

proclamation of Edward III or 5 Richard II. Apparently, the royal
prerogative had grown weak from lack of exercise or from the im

practicability of its enforcement; at any rate, we find the principal
writers from Fitzherbert on in agreement that under the law of their

times, an English subject was free to come and go as he pleased, unless
a royal injunction in the form of Ne exeat regnum or of a proclamation
prohibited him, and was free to stay abroad as long as he wished, unless
a royal command was issued for his return.28 This is substantially the
law of England today, except that it is doubtful whether the King may
exercise his prerogative in time of peace.29 The freedom of exit and

entry once granted so briefly under the Magna Carta of King John has
been permanently established in the course of time.

The Growth of the American Law of Passports

When the American colonists set sail from England, they carried
with them the rich heritage of the common law. As we have already
seen, the basic rule of that law on the freedom of travel was that English
subjects had the right to come and go as they pleased, unless a royal in
junction had issued against them.30 Apparently, the use of the royal
prerogative had become obsolete by the time of the Pilgrims. George III,
however, may have attempted to curtail freedom of travel to the Ameri
can Colonies, for there is a complaint in the Declaration of Independence
that His Royal Majesty ". . . has endeavoured to prevent the population
of these States. . . .

"31 Colonial resentment classified this royal inter
ference as an instance of the King's "... repeated injuries and usur

pations, all having in direct object the establishment of an absolute

Tyranny over these States."32
During the Revolution the several States issued their own passports.

This embarrassed travel generally, and particularly complicated long-
28 Fitzherbert, Natura Brevium, *188 (1S34) ; 3 Co. Inst. *178; 1 Bl. Comm. *26S;

Chitty, Treatise on the Law of the Prerogatives of the Crown, p. 21.
29 6 Halsbury's Laws of England S29-S30 (2d ed. 1932).
30 Coke and Blackstone, of course, were the two common law authorities familiar to

the colonists at the time of the Revolution, as may be seen from the inclusion of their
names by Madison, Wolcott and Rutledge in their recommendation of books for the
library of the Continental Congress. 24 J. Cont. Cong. 89 (Jan. 24, 1783, Library of

Congress 1922).
31 Tansill, Documents Illustrative of the Formation of the Union of the American States,

pp. 22, 23 (1927).
82 Id. at 23.
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distance shipment of provisions for the Continental Army.33 As a result,
a specific guarantee of freedom of travel between the states was included
in the Articles of Confederation. Article IV provided:34

The better to secure and perpetuate mutual friendship and intercourse
among the people of the different states in this union, the free inhabitants of
each of these states, paupers, vagabonds and fugitives from justice excepted,
shall be entitled to all privileges and immunities of free citizens in the several
states; and the people of each state shall have free ingress and regress to and
from any other state, and shall enjoy therein all the privileges of trade and
commerce, subject to the same duties, impositions and restrictions as the
inhabitants thereof respectively.

A search of the reports of the debates in the Federal Convention
of 1787 has disclosed little which is relevant to the law of passports and
the freedom of travel. Since passports were not required for legal entry
and exit, the subject could not have been of sufficient importance to en

gage the attention of the delegates.35
The Constitution, for the same reason, says nothing explicit about

freedom of international travel.36 The Fifth Amendment, of course,
prohibits Congress from depriving any person of "liberty" without
due process of law. That "liberty" includes freedom to travel abroad was

not actually decided until the recent case of Bauer v. Acheson?1 But
in the light of the history of the common law, of the freedom which Eng
lish subjects had enjoyed for two centuries before Blackstone's time,
of the complaint against the King in the Declaration of Independence, and
of the freedom of travel guaranteed by the Articles of Confederation,
there would seem to have been little place for doubt that "liberty" in the

33 12 J. Cont. Cong. 861, 862 (Sept. 2, 1778, Library of Congress 1908). Congress, of
course, issued passports too; and when one of these passports was dishonored by citizens
of Pennsylvania, a sharp argument arose whether Congressional passports had to be

recognized. 25 J. Cont. Cong. 859, 897 (Jan. 24 and Feb. 13, 1783, Library' of Congress
1922).
34 Tansill, Documents Illustrative of the Formation of the Union of the American

States, p. 28 (1927).
35 A remark by Col. Mason during the course of the debate on the terms of admission

for new states evidences the freedom of travel which citizens exercised at the time. Col.
Mason said: "If it were possible by just means to prevent emigrations to the Western

Country, it might be good policy. . . . But go the people will as they find it for their

interest, and the best policy is to treat them with that equality which will make them

friends not enemies." Id. at 638.
36 U. S. Const., Art. IV, � 2, guarantees freedom of travel within the limits of the

United States. Hess v. Pawlowski, 274 U. S. 352 (1927) ; Williams v. Fears, 179 U. S.
270 (1900) ; Allgeyer v. Louisiana, 165 U. S. 578 (1897).

37 106 F. Supp. 445 (D. D. C. 1952).
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Fifth Amendment means freedom to go anyplace, whether it be another

state, another country, or another planet.
In the absence of any specific legislation by Congress, the Secretary

of State began to issue passports from the earliest days of the organi
zation of the Federal Government.38 The first Congressional action
came on February 4, 1815, during the course of the war with Great

Britain, when a statute was enacted which prohibited any citizen or

person usually residing within the United States from crossing the
frontier into the enemy's country or territory in his possession without
a passport.39 The Secretary of State, the Secretary of War, the governors
of states and territories, and any civil or military officer authorized by
the President, could grant the requisite passports. Violation of the act

was punishable by fine or imprisonment.
The legal effect and definition of a passport was not set out until 1835,

when the case of Urtetiqui v. D'Arbel came before the United States

Supreme Court.40 Urtetiqui was a Spanish subject, who was sued by
D'Arbel and others in the Circuit Court of the United States for the
District of Maryland. Urtetiqui filed a plea in abatement on the ground
that D'Arbel was also a subject of Spain. As proof of his American

citizenship, D'Arbel offered an American passport in evidence. (The
face of the passport recited that D'Arbel was an American citizen.)
Urtetiqui's objection to the admissibility of the passport was overruled.
When the case came before the Supreme Court on a writ of error, the
Court discussed the nature of an American passport and declared:41

There is no law of the United States in any manner regulating the issuing
of passports, or directing upon what evidence it may be done, or declaring
their legal effect. ... It is a document which, from its nature and object, is
addressed to foreign powers; purporting only to be a request that the bearer of
it may pass safely and freely; and is to be considered rather in the character
of a political document, by which the bearer is recognized in foreign countries
as an American citizen; and which, by usage and the law of nations, is received
as evidence of the fact.

In 1856 Congress specifically limited the issuance of passports to the

88 "The first passport found in the records of the Passport Division is dated July 8,
1796. It is on a printed form, and there is every reason to suppose that similar documents
had been issued by the Department from the organization of the Government." Dept.
of State, The American Passport, p. 77 (1898).

39 3 Stat. 199 (181S).
40 9 Pet. 692 (U. S. 183S).
41 Id. at 699.
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Secretary of State.42 The statute provided that "... the Secretary of
State may issue passports . . . under such rules and regulations as the
President may prescribe." The use of the word "may" furnished
the State Department with a strong legal basis for its claim of absolute
discretion 43

During the Civil War, passports were demanded of all who wished
to leave or enter the United States 44 It seems self-evident that there
should be restrictions on international travel when a country is at war.
The right of the government to the services of its citizens at such a time,
to restrain trade with the enemy, and to ensure security, is of a higher
nature than the right of the citizen to come and go as he pleases.
In 1862 Congress imposed the collection of a fee for every passport

granted.45 Many times after this, Congress altered the amount of the

passport fee, but this purely fiscal legislation is of no moment to the
present inquiry.46
In March, 1863, Congress permitted the State Department to issue

passports to ". . . any class of persons liable to military duty by the laws
of the United States."47An earlier statute had limited the class to which
passports could be issued to American citizens,48 and this same re

striction was restored after the Civil War on May 30, 1866.49 This was

the law codified in the Revised Statutes.50
In 1895 the case of In re Gee Hop51 was decided in a federal court sit

ting in California. The citizenship of Gee Hop was at issue. An American
passport was offered in evidence to prove his citizenship. The court,

42 11 Stat. 60 (1856). With some amendments, discussed below, this law was in

corporated in Rev. Stat. 407S, 4076.
43 It should be noted that the Secretary of State claimed and exercised his discretion

as early as 1819. On April 16 of that year John Quincy Adams, then Secretary of State,
granted a special passport to a ". . . female, who necessarily did not enjoy any official
rank. . . ." Dept. of State, The American Passport, pp. 8-9 (1898).

44 Id. at 4.
45 12 Stat. 472 (1862).
46 Beames, Ne Exeat Regno, p. IS, n. 20 (1841), says that the granting of licenses to

travel " . . was no doubt a fruitful source of revenue . . ." for the King. Passport fees
run into a considerable amount of money at the present time. The current tax is $10,
and in the twelve months from September 1, 1951 to September 1, 19S2, some 350,000
passports were issued. New York Times, September 3, 1952, p. 4, col. 6.

47 12 Stat. 754 (1863).
48 11 Stat. 60 (1856).
49 14 Stat. 54 (1866).
50 Rev. Stat. 4075, 4076 (1875).
51 71 Fed. 274, 276 (N. D. Cal. 1895).
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when it discussed the nature of a passport in its opinion, reiterated the

description given in Urtetiqui v. D'Arbel.
Just after the turn of the century, Congress amended the Revised

Statutes so as to permit the issuance of passports to all persons who
owed allegiance to the United States.52 Then on May 22, 1918, Con

gress gave the President power to make it illegal for any person, in

cluding citizens, to enter or leave the United States, without a passport,
while the country was at war.53 A Presidential proclamation on August
8 of the same year implemented the statute for the duration of the war

then in progress.54 When peace was restored, citizens were once again free
to travel as they pleased.
In 1923, a federal court recognized the discretionary power of the

Secretary of State over the issuance of passports, in the case of Miller v.

Sinjen.55 The State Department had refused Sinjen a passport; Miller
argued that this action showed that the plaintiff had been determined
not to be a citizen. But the court said that ". . . the granting of a pass
port by the United States is, and always has been, a discretionary
matter."56 Consequently, the State Department did not have to find

against the citizenship of Sinjen in order to refuse the passport.
In 1926 Congress repealed the existing passport law and substituted

a new act.57 The critical provision, however, that ". . . the Secretary of
State may issue passports . . . under such rules and regulations as the
President may prescribe" remained as it had been.58 Two years after
the passage of the act, an executive order required applicants for pass
ports to take an oath of allegiance to the United States.59
In February, 1932, the Supreme Court decided the case of Blackmer

v. United States.60 Blackmer was subpoenaed as a witness in a criminal

52 32 Stat. 386 (1902), 22 U. S. C. � 212 (1946).
53 40 Stat. S59 (1918), 22 U. S. C. �� 223-226b (1946).
54 Proc. No. 1473 , 40 Stat. 1829 (1918).
55 289 Fed. 388 (8th Cir. 1923).
5a Id. at 394.
57 44 Stat. 887 (1926), 22 U. S. C. �� 211a et seq. (1946).
58 44 Stat. 887 (1926), 22 U. S. C. � 211a (1946).
59 Exec. Order No. 4800 (January 31, 1928). An oath of allegiance had been re

quired as early as 1861. See 3 Hackworth, Digest of International Law � 267 (1942).
Difficulties arose when members of certain persuasions protested on conscientious grounds
against taking the oath. Nevertheless, a State Department circular in 1873 continued
the policy of requiring an oath. See Dept. of State, The American Passport, pp. 55-61
(1898). Today, an affirmance may be substituted for an oath. 22 C. F. R. � 51.23(o)
(1949 ed.).

60 284 U. S. 421 (1932).
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case pending in the District of Columbia. At the time he was in France,
and the subpoena was served upon him by the American consul in Paris.
Blackmer refused to obey the subpoena, was eventually found guilty
on two counts of contempt, and was fined $60,000 under a federal statute.
He appealed the conviction and fine, contending, among other things,
that the court had never acquired jurisdiction. When the case came be
fore the Supreme Court, one of the critical issues was the nature and
extent of the powers of the Government over its subjects abroad. The
Court declared:61

Nor can it be doubted that the United States possesses the power inherent
in sovereignty to require the return to this country of a citizen, resident else

where, whenever the public interest requires it, and to penalize him in case of
refusal. . . . What in England was the prerogative of the sovereign in this
respect pertains under our constitutional system to the national authority
which may be exercised by the Congress by virtue of the legislative power to

prescribe the duties of the citizens of the United States.

The broad language of the Court seems to attribute the whole of the
royal prerogative crystallized in Ne exeat regnum to the Federal Gov
ernment; but it must not be forgotten that in this case, the Supreme
Court held that the defendant had every guarantee of due process. He
was in court from the very beginning. As we shall see later, when the

Secretary of State revokes the passport of an American citizen abroad,
with the consequent practical necessity of returning to the United States,
the situation of the citizen is significantly different.
An executive order, issued in March 1938, set up a comprehensive

body of rules and regulations governing the issuance of passports.62
In large part, it codified existing State Department practice. Section
37 required an oath or affirmation of allegiance from every applicant
for a passport;63 Section 124 authorized the Secretary of State in his
discretion to refuse to issue a passport, to restrict a passport for use

only in certain countries, to revoke a passport already issued, and to
further restrict a passport already issued.64 Section 126 authorized
the Secretary to make further regulations on passports not inconsistent

61 Id. at 437-438.
62 Exec. Order No. 7856, 22 C. F. R. �� 51.1-51.77 (1949 ed.). This order superseded

Exec. Order No. 5860 (June 22, 1932), as amended by Exec. Order No. 6650 (March 23,
1934), which also prescribed rules for the issuance of passports. Exec. Order No. 7856
is in force today.

63 22 C. F. R. � 51.23 (o) (1949 ed.).
6* 22 C. F. R. � 51.75 (1949 ed.).
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with the provisions of the executive order.65 By virtue of this authority,
the Secretary of State issued a departmental order on the same day,
supplementing the presidential regulations.66 A study of the executive
order and the departmental order indicates that the chief element in
the discretion exercised by the Secretary of State concerned the type of

proof required to establish citizenship or allegiance.
A little more than a year after these regulations were issued, Perkins

v. Elg was decided by the Supreme Court.67 In the part of the case which
is of present interest, Miss Elg was seeking a declaratory judgment of
her American citizenship, and an injunction against the Secretary of

State, restraining him from denying her a passport. The bill was dis
missed in the district court with regard to the Secretary of State, on the

ground that the court "... would not undertake by mandamus to com

pel the issuance of a passport or control by means of a declaratory judg
ment the discretion of the Secretary of State."68 The Supreme Court,
however, held that inclusion of the Secretary of State in the declaratory
judgment would not interfere with the Secretary's discretion in the issu
ance of passports, but would merely prohibit him from denying Miss

Elg a passport on the sole and erroneous ground that she had lost her
American citizenship.
The significance of this case is that the Supreme Court held that the

Secretary of State did not have an absolute discretion in determining
who was a citizen and who was not, but was subject to judicial review
in this matter; and, secondly, that if the sole reason for denial of a pass
port was lack of citizenship, and if the applicant was determined by a

competent court to be a citizen, then the Secretary of State had to issue
the passport. But as we shall see later, the State Department was to take
the position that it did not have to disclose the reason for denial of a

passport. The case says nothing about the necessity of such disclosure.
With this in mind, it will be helpful to review the practice of the State

Department in the issuance of passports up to 1939. Although the con

stant position of the State Department was that it had complete dis
cretion to issue or not issue a passport in a particular case, the Depart
ment also freely recognized that in time of peace "... a law-abiding
American citizen has always been free to leave the country without the

65 22 C. F. R. � 51.11 (1949 ed.).
66 Dept. of State, Departmental Order 749, March 31, 1938, 22 C. F. R. �� 51.101-51.134

(1949 ed.).
67 307 U. S. 325 (1939).
68 Id. at 349-350.
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permission of the Government."69 A passport merely facilitated travel
by the citizen, it served as a certificate of citizenship abroad and upon
re-entry, and was a formal request by the United States to foreign gov
ernments to grant the citizen free passage and lawful aid and protection
during his travels in foreign lands; but it was nothing more.70 A pass
port was a matter of privilege both because a citizen had no right to such
a request by the Government to foreign nations for his protection, and
because Congress had authorized, but not required, the Secretary of
State to grant passports. There was no difficulty in this contention of
the State Department, so long as American citizens were free to leave
and re-enter the country without passports. Travel was a right; pass
ports a privilege. Even where a foreign country would not admit our
citizens for purposes of travel without a passport, the State Department
could justly maintain that the United States was under no obligation
to overcome the obstacles to travel set up by other countries.
The discretion exercised by the Secretary of State related chiefly to

the amount of proof of citizenship required, and to grounds of refusal
to issue passports. The most fundamental of the latter, of course, was
lack of citizenship or of an obligation of allegiance to the United States.
Other grounds included previous unlawful activities, previous machina
tions against a friendly government, flight from justice, the status of
a paroled convict, serious participation in local politics abroad, refusal
to take the oath of allegiance, and disturbed conditions abroad.71 But
the basic policy of the State Department was to condition the issue of
an American passport, so far as practicable, "... solely upon the ap
plicant's submitting to it appropriate documentary evidence that he
is an American citizen."72 This has continued to be the fundamental
rule to the present day, as seems clear from the fact that only 95 ap
plicants were denied passports in the twelve months preceding Septem
ber 1, 1952, while 350,000 passports were issued during the same period.73

69 Discretion: Dept. of State, The American Passport, pp. 125, 126, 216, 217 (1898) ;
Dept. of State, Compilation of Certain Departmental Circulars Relating to . . . Issuance
of Passports, etc., p. 58 (1916) ; 3 Hackworth, Digest of International Law �� 264, 266

(1942). Freedom of travel: Dept. of State, The American Passport, pp. 3-4 (1898);
3 Hackworth, Digest of International Law � 263 (1942).

70 Dept. of State, The American Passport, pp. 4, 27, 32 (1898) ; 3 Hackworth, Digest
of International Law � 259 (1942).

71 3 Hackworth, Digest of International Law � 268 (1942).
72 MS. Department of State, file 251.11 Georgescue, Constantine /7, cited in 3 Hack-

worth, Digest of International Law � 268 p. 500 (1942).
73 New York Times, Sept. 3, 1952, p. 4, col. 6.
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Serious contest over the State Department's claim of absolute dis
cretion did not begin until World War II. On September 4, 1939, the
day after England and Germany went to war, the State Department
invalidated all passports already issued for use in going from America
to any European country. Revalidation by the State Department was

necessary before the passports could be used.74 Since the United States
was not yet at war, it was still legal to leave the country without a pass
port. On September 8, 1939, President Roosevelt declared a state of
national emergency.75 A year later the State Department invalidated

passports already granted for travel anywhere throughout the world,
except for countries in the Western Hemisphere and a few others.76
On May 27, 1941, President Roosevelt declared another national

emergency.77
Less than a month later, Congress amended the Act of 1918, which

had made it illegal, after proper presidential declaration, for a citizen
to leave or re-enter the country in time of war without a passport. The
amendment authorized the President to impose the same necessity for a

passport by proclamation during the term of a national emergency.78
President Roosevelt later implemented this amendment by a proclama
tion, in which he authorized the Secretary of State to prescribe rules
and regulations governing the exit and entry of citizens.79 Among the
most important of the rules established by the Secretary of State are:

the requirement of a passport for travel abroad to the East or West;
the provision that the Secretary of State may always prevent departure
of a citizen, notwithstanding the fact that the citizen may intend to go to

a country for which no passport is required; and the clause reserving to
the Secretary of State complete discretion in the issuance, restriction,
withdrawal and cancellation of passports.80 The Act, the Proclamation,
and the rules and regulations of the Secretary of State combined to

7* Dept. of State, Departmental Order 811, Sept. 4, 1939; 22 C. F. R. �� 52.1-52.9 (1949
ed.).

75 Proc. No. 2352, 54 Stat. 2643 (1939).
76 Dept. of State, Departmental Order 888, Oct. 11, 1940. Earlier in 1940 Earl Browder

was indicted for illegal use of a passport. In considering his case, the court adopted
the view of the nature of a passport, already expressed in the Urtetiqui and Gee Hop
cases. United States v. Browder, 113 F. 2d 97 (2d Cir. 1940), affirmed, 213 U. S. 335

(1941).
77 Proc. No. 2487, 55 Stat. 1647 (1941).
78 55 Stat. 252 (1941), 22 U. S. C. �� 223-226b (1946).
79 Proc. No. 2523, 55 Stat. 1696 (1941).
80 22 C. F. R. � 53.1, 53.5, 53.8 (1949 ed.).
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transform a passport into a license to travel for the duration of the
national emergency.
Within a month after the right of travel and the privilege of a passport

came into conflict, we were at war. While hostilities were still in progress,
no one could rightly complain of the partial suspension of freedom of
travel. It was after the fighting had ceased, and when our dubious al
liance with Russia had dissolved before open enmity, that the extra

ordinary powers of the State Department to control the freedom of
international movement of citizens began to be seriously contested.
From 1947 on, both the press and legal periodicals took increasing

cognizance of passport denials.81 Prominent figures like Dr. Martin
Kamen and Paul Robeson found themselves with passports denied or

revoked, and the sole reason given by the State Department was the bare
statement that their travel abroad "... was not to the best interests
of the United States."82 The only opportunity for review of the action
by the Passport Division was for the applicant to furnish additional
evidence to the Division in support of his request for a passport. Rare

ly, if ever, did the State Department inform the subjects of its denial
or revocation action precisely why the action was taken. The result
was that the person affected had to guess what additional evidence would
be pertinent and helpful to his cause.

In September, 1950, Congress passed the Internal Security Act.83
Section 6(a) of this Act makes it illegal for any member of a Com-

81 The most capable criticism came from two law review notes: 3 Stanford L. Rev.

312 (1951): "Passport denied": State Department Practice and Due Process; and 61

Yale L. J. 171 (1952): Passport Refusals for Political Reasons: Constitutional Issues

and Judicial Review. The Stanford note proceeds on the assumption that an American

citizen has no right to international travel, and argues for a broad application of the

due process clause so as to protect important privileges like passports. It seems preferable
not to abandon the solid ground that international travel is a right of American citizens

and consequently cannot be abridged in any event without due process.
The Yale Comment is a careful and closely reasoned analysis of the passport problem

under the aspects of the constitutionality of the State Department procedure and of the

possibility of judicial review of that procedure. It argues that to deny an applicant
a passport for a political reason is unconstitutional, and that to deny an applicant a

passport because he is a Communist is to deny the passport for a political reason. It is

much to be feared that there are four terms in the syllogism. To deny a passport be

cause the applicant is a Republican is a significantly different type of political discrimi

nation from a denial because he is a Communist.
82 For a review of the more important cases of passport denials, see Comment, 61

Yale L. J. 174-178 (1952).
83 64 Stat. 987 (1950), 50 U. S. C. �� 781, 798 (Supp. V, 1952).
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munist-front or Communist-action organization to obtain or use an

American passport, with knowledge or notice that the organization to

which he belongs is registered under the Act with the Attorney General,
or has been finally ordered to register by the Subversive Activities Con
trol Board. Section 6(b) makes it unlawful in the same circumstances
for any officer or employee of the United States to issue a passport to
any member of a Communist-front or Communist-action organization.84
But the Act also provided that organizations and members could contest
their registration before the Subversive Activities Control Board85 and
in court;86 consequently, if a person could ascertain that he was denied
a passport because he was a member of an organization registered under
the Act, he could litigate the fact of his membership.
To date, only the Communist Party of the United States has been

ordered to register by the Subversive Activities Control Board, and the
issue of passport denial under the provisions of the Act has not arisen.
The State Department, however, gave some appearance of implementing
the Act by direct action on its own part, during the period after the
enactment and before the Bauer case. The best guess as to why a number
of people were denied passports or had their passports revoked seemed
to be that they were suspected of serious Communist activity.87 We shall
see that after the Bauer case was decided, the State Department openly
avowed and officially approved its short-cut through the procedural
safeguards of the Act.

On December 16, 1950, President Truman proclaimed a national
emergency in terms recalling the facts found by Congress in Section 2

of the Internal Security Act. The Proclamation88 declared that "...
world conquest by communist imperialism is the goal of the forces of

aggression that have been loosed upon the world . . ." and proclaimed
". . . a national emergency requiring that the military, naval, air and
civilian defenses of this country be strengthened as speedily as possible."

Some two months after the Proclamation, the Communist Party of
the United States contested its subversive listing by Attorney General
McGrath. One of the reasons advanced by the Communist Party for
the suit was that the listing would lead to the denial of passports to

84 64 Stat. 993 (19S0), SO U. S. C � 78S (Supp. V, 1952).
85 64 Stat. 998 (1950), 50 U. S. C. � 792 (Supp. V, 19S2).
86 64 Stat. 1001 (1950), 50 U. S. C. � 793 (Supp. V, 19S2).
87 See Comment, 61 Yale L. J. 174 (1952).
88 Proc. No. 2914, 64 Stat. A454 (1950).
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members of the Party, under the provisions of the Internal Security
Act of 1950.89
In April, 1951, the case Robeson v. Acheson directly attacked the

discretion of the Secretary of State in the revocation of passports.90
The complaint alleged that the Secretary of State had officially invali
dated the plaintiff's passport without a formal hearing, and, upon in
formation and belief, that he had taken steps under the Department's
regulations91 to prevent plaintiff's departure from the United States;
that this action by defendant caused serious economic harm to plaintiff
because of the loss of his contracts to appear abroad, and that it also pre
vented him from filling several speaking engagements abroad. The
defendant's action was motivated by his disapproval of and disagreement
with plaintiff's political thoughts, views, opinions, activities and associ
ations, and by the facts that plaintiff is a Negro and a spokesman for
various minority groups and for the working men and women in the
United States. Further, in view of the fact that the plaintiff was a loyal
native-born American citizen and that his travel abroad would not be
contrary to the best interests of the United States, the actions of the
defendant were arbitrary, unreasonable, illegal and unconstitutional
in that they violated the first, fifth, ninth and tenth amendments, and
article I, section 9 and article III of the Constitution. Further, that
insofar as Executive Order No. 7856 authorized this action of the

defendant, it is unconstitutional for the same reasons. The plaintiff
prayed that the court render a declaratory judgment that the defendant
had no right to cancel plaintiff's passport, to demand its surrender, or

to take steps to prevent plaintiff from traveling abroad, and that plain
tiff's passport was still valid, that plaintiff was entitled to a renewal upon
its expiration, and that plaintiff had the right to travel abroad without
interference.92
The Government met this shotgun complaint with a motion to dis

miss. In its memorandum in support of the motion, the Government

argued that this was a case against the United States to which the sover

eign had not consented, and also that the action of the Secretary of State,
in view of his absolute discretion, with regard to passports, was not

subject to judicial review. The latter contention was bolstered by a

89 Communist Party of United States of America v. McGrath, 96 F. Supp. 47, 48, SO

(D. D. C. 1951).
90 Robeson v. Acheson, no. 5500-50, D. D. C. (1951).
91 22 C. F. R. � 53.5 (1949 ed.).
92 Transcript of Record, Complaint, Robeson v. Acheson, supra, n. 90.
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review of passport statutes and decisions involving passports, particularly
Perkins v. Elg,ss and by an argument that the issuance and denial of

passports fell within the inherent and exclusive control of the executive
branch over foreign affairs. The Government conceded that American
citizens had a right to international travel, and that under the present
legislation passports were licenses to travel.94 The Government also
moved to have the court compel the plaintiff to return his passport.
The court dismissed the cause on the ground that it was without juris

diction of the subject matter. The defendant's motion for the return

of the passport was denied. Robeson appealed immediately. While the

appeal was pending, other important developments in passport law

supervened.
As legal peace with Japan loomed closer, Congress found itself con

fronted with the problem of perpetuating the extraordinary powers of
the executive which depended on the existence of the war with Japan
and the national emergencies proclaimed in 1939 and 1941. Perpetuation
of some of these powers was deemed necessary to meet the current

perils from Communism.95 On April 14, 1952, Congress extended the

powers in question to June 1, 1952.96 One of the powers involved the

necessity of a passport for legal exit and entry by citizens.

Subsequently, on April 28, 1952, peace was established with Japan,
and the national emergencies of 1939 and 1941 were terminated.97 At this
time, a bill was pending before Congress for a permanent extension of the
President's extraordinary powers. Owing to delays in the passage of
this bill, three continuation acts were necessary.98 Eventually, on July 3,
1952, the Emergency Powers Control Act was approved.99 This act

extends some 60 extraordinary powers of the President until six months
after the termination of the national emergency declared in December,
1950, but in no event after April 1, 1953. A proclamation of the Presi

dent, or a joint resolution of Congress may terminate some or all of the

powers sooner. The power of the President to require passports of

�3 307 U. S. 325 (1939).
94 Transcript of Record, Memorandum in Support of Motion to Dismiss, Robeson v.

Acheson, supra, n. 90.
95 H. R. Doc. No. 368, 82d Cong., 2d Sess. (1952).
96 Pub. L. No. 313, 82d Cong., 2d Sess. (April 14, 1952).
97 Proc. No. 2974, 17 Fed. Reg. 3813 (1952).
98 Pub. L. No. 368, 82d Cong., 2d Sess. (May 28, 1952) ; Pub. L. No. 393, 82d Cong.,

2d Sess. (June 14, 1952) ; Pub. L. No. 428, 82d Cong., 2d Sess. (June 29, 1952) .

99 Pub. L. No. 450, 82d Cong., 2d Sess. (July 3, 1952).
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citizens for legal exit or entry is preserved by this bill. The right to inter
national travel still depends upon the privilege of a passport.
Less than a week after the passage of the Emergency Powers Con

trols Act, the case of Bauer v. Acheson was decided.100 The plaintiff
was a naturalized American citizen, working in Paris as a free-lance
journalist. In 1951 the Secretary of State revoked her passport, without
notice or hearing, and thereafter refused to revalidate or renew it, ex

cept amended so as to be valid only for return to the United States.
The only reason given for the revocation was that, in the defendant's
opinion, plaintiff's activities were opposed to the best interests of the
United States.
The complaint alleged that the Passport Act of 1918, with its sub

sequent amendments, or that Act as construed and applied by the Secre

tary of State as authorizing him to revoke passports and to deny re

newals, without any hearing and without informing the person affected
of the reason for his action, was unconstitutional, because in violation
of the due process clause of the Fifth Amendment, and the ex post facto
and bill of attainder provisions of the Constitution. Plaintiff prayed
for a declaratory judgment that the Secretary of State's revocation and
refusal to renew were null and void, and that she was entitled to a pass
port permitting her to return to the United States and to travel abroad.
She further prayed for an injunction prohibiting the Secretary of State
from continuing to deny her such passport facilities without a hearing or

without informing her of the reason for the denial.
The Government moved for summary judgment on the ground that

the issuance and revocation of passports, are altogether in the field of

foreign affairs, and consequently within the absolute discretion of the
executive branch of the Government "... under its inherent power and

under 22 U. S. C. A. � 211a."101
Because of the serious constitutional questions raised by the com

plaint, the case was heard by a three-judge court.102 This court held that
the statute and regulations governing the issuance and revocation of

passports, are constitutional, because "... susceptible of an interpreta
tion which provides for due process."103 The court, after citing cases

which established the right of citizens to move freely within the confines
of the United States under the Fifth Amendment, declared that, ". . . it

100 106 F. Supp. 445 (D. D. C. 19S2).
101 Id. at 448.
192 Under the provisions of 28 U. S. C � 2282 (Supp. V, 1952).
103 Bauer v. Acheson, 106 F. Supp. 445, 448 (D. D. C 1952).
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is difficult to see where, in principle, freedom to travel outside the United
States is any less an attribute of personal liberty.104 Personal liberty
to go abroad, the court continued, was especially valuable to an indivi
dual whose career was dependent upon the right to travel.
The heart of the court's holding is contained in these words:105

Since denial of an American passport has a very direct bearing on the appli
cant's personal liberty to travel outside the United States, the executive de

partment's discretion although in a political matter, must be exercised with

regard to the constitutional rights of the citizens, who are the ultimate source

of all governmental authority.

The court concluded that the regulation of passports must be adminis
tered fairly, ". . . applying the law equally to all citizens without dis

crimination, and with due process adapted to the exigencies of the situ
ation."106 Recognition was given to the need of wide discretion on the

part of the Secretary of State in the regulation of passports, and to his

authority to establish reasonable classifications of persons whose pass
ports shall be revoked or not renewed. But the court insisted that the
inherent power of the executive department and statutory authority107
did not confer upon the Secretary of State:108

. . . absolute discretion in the matter of passports, without regard to the prin
ciples of due process and equal protection of the law, and whether or not his
discretion be exercised arbitrarily.

The court concluded that the revocation of the plaintiff's passport with
out notice and hearing, as well as the refusal to renew the passport with
out any hearing, was without authority of law. Counsel were asked to

present an appropriate order, directing the Secretary of State to renew

or revalidate the plaintiff's passport, unless a hearing was accorded her
within a reasonable time.109 An order in conformity with the opinion was

given on September 5, 1952; but as of the present date the Secretary of
State has neither renewed nor revalidated Miss Bauer's passport, nor

�>* Id. at 451.
105 Id. at 451.
106 Id. at 452.
107 44 Stat. 887 (1926), 22 U. S. C. � 211a (1946).
108 Bauer v. Acheson, 106 F. Supp. 445, 452 (D. D. C 1952).
109 id. at 453. One judge dissented on jurisdictional grounds. In other portions of the

majority opinion, the court held that the statutes and regulations in question did not

violate the bill of attainder or ex post facto provisions of the Constitution, although the
court conceded that it was possible ". . . that by arbitrary administration the statute

and regulation here attacked might be made to partake of the nature of a bill of attainder
or ex post facto law.'' Id. at 449-450.
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has he given her an opportunity for a hearing. The significance of the
Bauer decision is its frank recognition of the present conflict between
the right of international travel and the privilege of retaining a valid
passport. The opinion carefully avoided resolving the conflict by hold
ing that the right has been transformed into a privilege, or by holding
that the privilege has been transformed into a right. By adopting the
solid ground that every civil right is subject to reasonable regulation and
control in the interest of the public welfare, and that such regulation
and control must satisfy the requirements of due process and equal
protection of the laws, the court arrived at a decision which safeguards
both the discretion of the executive and the right of the citizen.
About a month after the Bauer case was decided, the opinion in the

Robeson suit was handed down.110 The appellate court reversed the
district court's dismissal of the action, but remanded the case to be
dismissed as moot. The passport had expired by its own terms a few
weeks after he filed suit. No application for renewal was made. As a

result, there was technically no subject matter upon which the court
could operate. The court held that the steps said to have been taken

by the Secretary of State to prevent Robeson's exit from the United
States were incident to the Secretary's invalidation of the passport
and consequently did not survive the mootness of the passport issue.
It is unfortunate for the development of passport law that the

Robeson case should have became moot and have been dismissed on

that ground without a decision of the important issues which were

raised by the complaint. It is significant, however, that the appellate
court reversed the action of the district court, which had dismissed the
suit on the ground that it was without jurisdiction of the subject matter.
By this reversal the Court of Appeals seems to have extended an invita
tion to future contestants of passport denials and revocations.
On September 3, 1952, about two months after the Bauer decision,

the State Department established the Board of Passport Appeals.111
This board is composed of not less than three officers of the State De

partment, designated by the Secretary of State. The primary function
of the board is to hear appeals by applicants to whom passports have
been denied, but the board also has jurisdiction to review all cases in
which a person who already has a passport takes issue with the Secre

tary of State in the exercise of his discretion in restricting or revoking

no Robeson v. Acheson, no. 11030, U. S. App. D. C, Aug. 7, 1952.
m Dept. of State, Departmental Regulation 108.162, 17 Fed. Reg. 8013 (1952), sections

numbered as 22 C. F. R. �� 51.135-51.143.
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the passport.112 The procedure which the board adopts must be ap
proved by the Secretary of State, and must accord the applicant the

right to a hearing and to be represented by counsel, and the right to
inspect the transcript of his. own testimony.113
The regulations establishing the Board of Passport Appeals also

provided standards for the denial, restriction and revocation of pass
ports. Section 51.135 provides:114

In order to promote the national interest by assuring that persons who

support the world Communist movement of which the Communist Party is an

integral unit may not, through use of United States passports, further the pur
poses of that movement, no passport, except one limited for direct and imme
diate return to the United States, shall be issued to:

(a) Persons who are members of the Communist Party or who have recently
terminated such membership under such circumstances as to warrant the con

clusion�not otherwise rebutted by the evidence�that they continue to act in
furtherance of the interests and under the discipline of the Communist Party;
(b) Persons, regardless of the formal state of their affiliation with the Com

munist Party, who engage in activities which support the Communist movement
under such circumstances as to warrant the conclusion�not otherwise rebutted
by the evidence�that they have engaged in such activities as a result of direc
tion, domination, or control exercised over them by the Communist movement;
(c) Persons, regardless of the formal state of their affiliation with the Com

munist Party, as to whom there is reason to believe, on the balance of all the
evidence, that they are going abroad to engage in activities which will advance
the Communist movement for the purpose, knowingly and willfully of advanc
ing that movement.

Another section of the regulations provides that no passport, except
one limited for direct and immediate return to the United States, shall
be issued to anyone reasonably believed to be going abroad to engage
in activities contrary to the laws of the United States, or which ". . . if
carried on in the United States would violate such laws designed to

protect the security of the United States.115
When a passport is denied, restricted or revoked, the person affected

is to be notified in writing of the reason for the action, and as specifically
"2 17 Fed. Reg. 8013, 22 C. F. R. �� 51.138, 51.143 (Supp. 1952).
us 17 Fed. Reg. 8013, 22 C. F. R. � 51.139 (Supp. 1952).
"4 17 Fed. Reg. 8013, 22 C. F. R. � 51.135 (Supp. 1952). 22 C. F. R. � 51.142 (Supp.

1952) provides that the applicant may be required at any stage of the proceedings in the

Passport Division or before the board, to subscribe, under oath or affirmation, to a state

ment with regard to his present or past membership in the Communist Party. If the

applicant avers present membership, the refusal of a passport will immediately become
final.
H5 17 Fed. Reg. 8013, 22 C. F. R. � 51.136 (Supp. 1952).
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as the Department of State shall judge security considerations to per
mit. Upon request, a hearing with an officer of the Passport Division
will be granted, at which the applicant may be represented by counsel.
After the hearing has been held, the Passport Division will review its ac

tion, and if the review results in another adverse decision, the applicant
will be informed of the reasons, again, "... as specifically as within the
judgment of the Department of State security limitations permit."
The applicant will also be informed of his right to present his case to
the Board of Passport Appeals.116
If the applicant does appeal, the board will make its decision on a

preponderance of the evidence and then advise the Secretary of State
". . . of the action it finds necessary and proper to the disposition of
the case appealed to it. . . ."11T At no place in the new regulations
is there any provision that the decisions of the Board of Passport
Appeals shall be final.

The most recent statute to deal with passports is the Immigration
and Nationality Act of 195 2.118 Section 215 of this Act deals with
"Travel Control of Aliens and Citizens in Time of War or National

Emergency." Part of this section provides that when the United States
is at war or during the existence of any national emergency proclaimed
by the President, and the President shall find that the interests of
the country require that restrictions and prohibitions be imposed upon
the departure of citizens from and their entry into the United States,
and shall make public proclamation thereof, it shall be unlawful while
such proclamation is in force, for any American citizen to depart from or

enter, or attempt to depart from or enter, the United States, unless he
bears a valid passport. Those who violate this section are subject to
a fine of $5,000 or imprisonment for five years, or both.119

Other sections of the Immigration and Nationality Act of 1952 es

tablish a Bureau of Security and Consular Affairs in the Department of
State, and make the Passport Office part of this Bureau.120 A Joint
Committee on Immigration and Nationality Policy is also established

by the Act to study the administration of the statute, "... and its

17 Fed. Reg. 8013, 22 C F. R. � 51.137 (Supp. 1952).
"7 17 Fed. Reg. 8013, 22 C F. R. � 51.140 (Supp. 1952). �

i18 Pub. L. No. 414, 82d Cong., 2d Sess. (June 27, 1952). This Act does not become

effective until December 24, 1952. Id. at � 407.
"9 Id. at � 215(b), (c).
120 Id. at � 104(b), (d).



88 The Georgetown Law Journal [Vol.41: p. 45

effect on the national security, the economy, and the social welfare of
the United States."121
The Immigration and Nationality Act of 1952 will have no effect

on the passport problem until the President specifically invokes its

provisions. Meantime, however, the Emergency Powers Continuation
Act has preserved the body of law which imposes the necessity of

having a valid passport for legal exit and entry by citizens who wish to

travel abroad, and which gives the Secretary of State power to prevent
the departure or re-entry of a citizen, whether he has or needs a valid

passport or not.
Conclusion

Against the background of English common law from the time of
William Rufus to the American Revolution, of the Constitution of the
United States, and of American legislation and decisions on passports,
freedom of exit and re-entry emerges as a clear right of American
citizens. Against the same background, passports emerge as an equally
clear privilege. The conflict of the right and the privilege in recent

years culminated and resolved itself in the holding of the Bauer case that
a passport cannot be revoked without due process.
Serious problems remain, of which we shall mention but two of the

most important. The first is the validity of the new passport regula
tions which make membership in the Communist party or knowing and
willful activity in support of the Communist movement absolute grounds
for the denial, restriction or revocation of a passport. The second prob
lem is whether the courts will review the discretionary action of the

Secretary of State, if that action is taken in accord with, or contrary
to, a recommendation of the Board of Passport Appeals.
The opinion in the Bauer case recognized the authority of the Secre

tary of State to establish "reasonable classifications" of persons whose

passports shall be revoked or not renewed. It is a fair inference from
this that the court would review the validity of a standard used by the
State Department in passport regulation, upon presentation of a proper
case. Membership in the Communist Party of the United States is

perhaps the classification most open to objection among the standards
for denial and revocation recently announced by the State Department.
As we have already seen, Section 6 of the Internal Security Act

denies passport only to members of Communist-front and Communist-
action organizations, and only after these organizations have registered

121 Id. at � 401(a), (d).
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with the Attorney General or been finally ordered to register by the
Subversive Activities Control Board. Both the organizations and the
members of the organizations can contest their registration before the
Board and in court. Congress, therefore, has specifically determined a
class of Communists to which passports are to be denied, and has sur

rounded the denial with a specific procedural safeguard. Under the
new State Department procedure, however, if the applicant admits
that he is a member of the Communist Party, or if there is a finding
of fact to that effect, the process terminates immediately in a denial
of a passport. No recognition is given in the new passport regulations
to the possibility of judicial review of State Department findings of
fact. Since Congress has established the standard, the Board (SACB)
to apply it, and the procedure under which application is to be made,
State Department use of substantially the same standard for the same

purpose but with a procedure so different as almost to be contrary is
at least open to question. If the unilateral action of the State Depart
ment is allowed to stand, it will seem that a governmental agency has
been allowed to appropriate to itself functions which Congress de
liberately committed to an independent group under a specified and
different procedure.
On the other hand, it cannot be denied that Congress and the Presi

dent have repeatedly warned the country of the Communist menace.

The United States has publicly devoted itself to the crusade against
Communism by vast expenditures of money, by the campaign in Korea,
and by many recent statutes. Passport control is an obvious means of

hampering the freedom and effectiveness of the lines of communication
between the international Communist movement and its citizen-sym
pathizers in the United States, a fact which has been brought out clearly
by the constant clamor by these parties against the passport policies
of the State Department. In the light of these considerations, the
classification denying passports to Communists seems wholly reasonable
in itself. If the classification would be valid in the absence of the
Internal Security Act, perhaps it should be valid until the organizations
against which the Act was directed have been compelled to register,
and so brought under the control which Congress wished to acquire
over them.

Moreover, an applicant for a passport must make an oath or affirmance
of allegiance to the United States. It may be argued with some force
that such an oath is inconsistent with membership in the Communist

Party of the United States. Since allegiance is the obligation of
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fidelity and obedience which a citizen (or resident) owes to his sover

eign, and since the Communist Party is dedicated to the overthrow of
the Government of the United States by any means, constitutional or

unconstitutional, it is at least doubtful whether the State Department
should recognize oaths of allegiance taken by members of the Com
munist Party. The fact that citizens who are Communists owe al

legiance to the United States cannot be denied, but the question re

mains whether a paper recognition of that allegiance is to veil the
known subversive intent.
In the event that the State Department denied or revoked a passport

under a valid standard and with all the guarantees of due process, the issue
of the finality of the State Department action would still remain. The
Bauer case does not deal with judicial review of passport revocation
which is effected with due process. That a citizen who was denied a

passport under the procedure established by the new passport regula
tions setting up a Board of Passport Appeals, could attack that pro
cedure on the ground that it is not due process, seems clear; whether
the case would succeed is doubtful. The procedure gives the applicant
for a passport a hearing with counsel both in the Passport Office and
before the Board of Passport Appeals. But the citizen will be informed
of the reasons for denial, restriction or revocation only as specifically
as within the judgment of the Department of State security limitations
permit. Furthermore, the Board of Passport Appeals apparently has
authority only to advise the Secretary of State on the proper disposition
of cases appealed to it. In the light of these regulations, it would seem

that the Secretary of State has provided himself with a way of circum

venting the requirements of due process, just as he has established a

short-cut through the procedural provisions of the Internal Security
Act. Whether the courts will review a case in which the Secretary of
State refused to give any reason for a passport denial, on security
grounds, or in which the Secretary acted in accord with, or contrary
to, the recommendation of the Board of Passport Appeals, remains
to be seen. A wise administration of the new passport regulations may
prevent the necessity of judicial determination of these problems; but
if and when the problems do come before the courts, it is a safe prophecy
that passport law will be front-page news once again.

Charles M. Whelan



RECENT DECISIONS
CIVIL PROCEDURE�Where a Trial Court Orders a New Trial on Its

Own Initiative in Violation of Federal Rule 59 (d), an Appellate
Court May Grant a Writ of Certiorari To Consider the Erroneous
Order.

Petitioner, Ruth Kanatser, purchased an automobile from the agents of the

Chrysler Corporation. Five days after the purchase the petitioner was involved
in an accident due to a defective tie-rod in the automobile. She instituted a

suit for damages against the defendant, Chrysler Corporation, in the United
States District Court for the Western District of Oklahoma, setting out the

negligence of the manufacturer. On November 3, 1950, a verdict of �33,283
was returned in favor of the petitioner and judgment was entered thereon. The
defendant company made a motion within ten days requesting a judgment-
not-withstanding-the-verdict or a new trial in the alternative. As grounds for
the motion for new trial the defendant set out numerous errors at trial but
did not question the amount of damages. On June 27, 1951, a hearing was

held on the alternative motions. The court overruled the motion for a judgment
n. o. v. but expressed the opinion that the damages were excessive and ordered
a remittitur of the amount above SI 5,000. When petitioner failed to comply,
the court ordered a new trial because of the excessive damages, and attached
a note stating that in no event would a verdict in excess of $15,000 be per
mitted to stand. The petitioner appealed immediately, but the appeal was

denied on the ground that the order was not a final adjudication. However,
leave was given to file an application for a writ of certiorari. Held, certiorari
granted because the trial court had exceeded its jurisdiction by ordering a new

trial on its own initiative after the ten day period for such an action had

elapsed, and because of the unusual attempt by the court to limit future

damages. Kanatser v. Chrysler Corp., 21 U. S.L. Week 2111 (10th Cir. August
28, 1952).
There is no doubt that any federal circuit court has the power under certain

circumstances to issue writs necessary or appropriate to the aid of its juris
diction. 28 U. S. C. �1651 (Supp. V, 1952). There is also ample precedent for
issuance of writs of certiorari to remove a cause from a lower tribunal which

has acted without jurisdiction. See 14 C. J. S., Certiorari � 23. However, it is

likewise clear that the statutory permission to issue such writs is not intended

as a substitute for normal appeal, Billings v. Field, 36 App. D. C. 16 (1910),
nor is it intended to circumvent the requirement that appeals lie only from

final judgments. Simkins v. Simkins, 271 Fed. 87 (5th Cir. 1921).
The primary use of the extraordinary writ of certiorari is the removal of

causes from a lower court which has acted without jurisdiction. Juvenile Court

v. Hughlett, 44 App. D. C. 59 (1915). In early federal practice perhaps the

91
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most common abuse of jurisdiction was the tendency of district courts to issue
an order for a new trial after the term of court had ended. Phillips v. Negley,
117 U. S. 665 (1886) ; City of Manning v. German Ins. Co., 107 Fed. 52 (8th
Cir. 1901). Prior to the amendment to Federal Rule 6, allowing post-term
orders on pending cases, such an action was without jurisdiction, and therefore
caused great injustice to a party prejudiced by the unauthorized order. The
error was considered serious enough to justify appellate review of the order on

the old writ of error. Phillips v. Negley, supra; City of Manning v. German
Ins. Co., supa. Since there was an adequate remedy in these cases a writ of
certiorari was not necessary. However, where the writ of error was not utilized
through no fault of the petitioner, a writ of certiorari was granted. Greyerbiehl
v. Hughes Electric Co., 294 Fed. 802 (8th Cir. 1923), cert, denied, 264 U.S.
589 (1924).
Writs of certiorari have been frequently issued by federal appellate courts

where lower courts have exceeded their jurisdiction. Degge v. Hitchcock, 229
U.S. 162 (1913); The District v. The Gas Light Co., 3 Mackey 343 (D.C.
Sup. 1884); Bates v. District of Columbia, 1 MacArthur 433 (D.C. Sup.
1874). It is conceded that the issuance of such writs is purely discretionary
and should only be resorted to in the interest of substantial justice, Mark v.

District of Columbia, 35 App. D.C. 574 (1910), but the use of certiorari

by higher federal courts has left a strong line of authority to the effect that

exceeding jurisdiction is such a breach of fairness that it requires an extra

ordinary remedy. In one of the more recent cases on the point, U. S. Alkali
Assn. v. United States, 325 U.S. 196 (1945), the Supreme Court granted a

writ of certiorari where a district court overruled a motion for dismissal when
jurisdiction over the cause was primarily vested in the Federal Trade Com
mission.

However, the emergence of the Federal Rules of Civil Procedure has raised
a new line of cases turning on the construction of the various rules, especially
those involving jurisdiction and appeal. In Freid v. McGrath, 76 App. D. C.
388, 133 F. 2d 350 (1942), there is a fact pattern substantially similar to that
found in the principal case. More than a month after an original judgment
had been entered, a judge allowed a new trial on the ground of inadequate
damages. Since the motion for a new trial filed by the moving party did not
mention damages, it was held that the court had acted on its own initiative,
and thereby violated Federal Rule 59 (d) which allows only ten days from

entry of judgment for such an action by a court. This decision established

clearly that such an unwarranted expansion of authority was reversible error.

In Marshall's U. S. Auto Supply v. Cashman, 111 F. 2d 140 (10th Cir. 1940),
a somewhat similar problem was treated, and it was held that a judge is not

empowered to grant a new trial order on his own initiative more than ten days
after judgment simply because one of the parties has made a timely motion
for new trial on other grounds. Both of the preceding cases demonstrate abuse
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of discretion on the part of the trial court, but in neither case was a direct
appeal permitted from the erroneous interlocutory order.
In the principal case the court followed the earlier cases in construing the

Federal Rules and held that the plaintiff could not appeal directly from an

order granting a new trial, even though such an order was admittedly erroneous.

However, a different question arose when the plaintiff petitioned for a writ of
certiorari. The Circuit Court was then forced to decide if the non-appealable
trial order was so prejudicial that it justified the removal of an undecided
cause from the trial court. Such a course is followed only when a substantial
wrong would occur if an appeal was delayed until after a final adjudication.
Billings v. Field, supra.
In deciding to grant the writ the court cited at great length from the many

cases allowing certiorari where a lower court had acted without jurisdiction.
Yet, strangely enough, it placed primary importance on the written statement
of the district judge that he would not permit any verdict in excess of $15,000
to stand. The majority reasoned that this restriction might cause innumerable
new trials if juries granted greater amounts.

In a dissenting opinion, one judge pointed out that the written limitation
was almost meaningless unless the case came up before the same trial judge.
In no event would any judge or jury be bound by this statement. Moreover,
it was even possible that the defendant might prevail at a new trial. Therefore
he reasoned that the possibility of innumerable new trials was so remote that
the attempted restriction on damages could not be described as a great injustice
to the petitioner. He felt that any error in the trial order could better await
an appeal from the judgment in the second trial.

Many courts would probably agree with the dissenting judge in saying that
the possibility of a new trial is hardly the type of injustice which will justify
the use of extraordinary process. However, there is strong precedent supporting
the majority view on the basis of confining a lower court to its proper juris
diction. Had the majority chosen to base its decision solely on that point, it
would have been on firmer ground. It is unfortunate that the damage restriction

weighed so strongly in the opinion, since it detracts from a decision that other
wise seems justified. As in the principal case certiorari should be granted only to
prevent an unreasonable and unjust delay due to an arbitrary and unauthorized

action by the lower court and not to circumvent the requirement that appeals
may be taken only from final judgments. It is submitted that the majority
acted in accord with the weight of authority and in the interest of substantial

justice.
robert w. tobin
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CONSTITUTIONAL LAW�Under the First and Fourteenth Amend
ments a State May Not Ban a Film on the Basis of a Censor's Con
clusion that It Is Sacrilegious.

A film entitled "The Miracle" was banned under a New York statute on the

ground that it was sacrilegious. The statute makes it " . . . unlawful to exhibit,
or to sell, lease or lend for exhibition at any place of amusement for pay . . .

any motion picture film or reel . . . unless there is at the time in full force and
effect a valid license or permit therefor of the education department. . . ."
N. Y. Education Law, � 129. The statute provides that a film be refused
a license if it is obscene, indecent, immoral, inhuman, sacrilegious, or is of
such a character that its exhibition would tend to corrupt morals or incite to

crime. The New York Board of Regents, which, by statute, is made the head
of the education department, after viewing the film, determined it to be sacri

legious and for that reason ordered the Commissioner of Education to rescind
the license of Joseph Burstyn, Inc., to exhibit the picture. Appellant, Joseph
Burstyn, Inc., then brought the present action in New York to review the
determination of the Regents, contending, inter alia, that the statute violates
the Fourteenth Amendment as a prior restraint upon freedom of speech and of
the press. The New York courts upheld the Regents' determination, and the
case was appealed to the Supreme Court of the United States. Held, expression
by means of motion pictures is included within free speech and free press
guaranties of the First and Fourteenth Amendments, and a state may not, there
fore, ban a film on the basis of a censor's decision that it is "sacrilegious."
Joseph Burstyn, Inc. v. Wilson, 343 U. S. 495 (May 26, 1952).
Prior to this decision, motion picture censorship was predicated upon a case

decided thirty-seven years ago, when movies were still of the silent type.
Mutual Film Corp. v. Industrial Comm. of Ohio, 236 U. S. 230 (1915). In
that case a statute of Ohio was upheld which required prior approval of a

board of censors before any motion picture could be publicly exhibited in the
state, and which directed the board to approve only such films as it adjudged
to be of "... a moral, educational or amusing and harmless character." The
court rejected the contention that movies were a part of the press of the
country, and held that the exhibition of moving pictures is a business, originated
and conducted for profit. In the thirty-seven years following the Mutual decision
it has been consistently cited as the authority for upholding the constitutionality
of movie censorship statutes.

The importance of the present case can only be realized by an appreciation
of the change that has come about in the movie industry in the last thirty-
seven years. At the time the Supreme Court decided the Mutual case, the
motion picture industry was in its infant stage. Few people viewing the silent
movie of that time envisioned the lavish spectacles produced by Hollywood
today. At that time movies were essentially an odd spectacle and one with which
the greater part of America had little contact. Since that time, however, the
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movie has become not only a great industry, but also a significant and tremen

dously powerful medium of expression which has affected the thought and
habits of every American. Nevertheless, the motion picture has continually
been viewed only as a commercial enterprise. On the premise that the movie
is only a business with great capacity for evil, all the safeguards customarily
surrounding other media of expression have been denied the movie. Motion

pictures have been subject to broadly drawn statutes under which almost any
film could be banned.
The Supreme Court's decision in this case is essentially a recognition of the

fact that a movie can preach a doctrine as well as provide entertainment. After

all, why should a film that promotes a particular belief or idea be treated
differently than pamphlets passed out in the street? Prior to this case what
was considered proper in a newspaper was undesirable on a movie film. The

present decision recognizes that all media of speech and press should be treated

substantially alike.
The complexion of motion picture regulation will, of course, be greatly

changed. For example, it is now well settled that printed or spoken words may
not be the subject of previous restraint or subsequent punishment unless they
create a clear and present danger of bringing about the substantive evils which
the state has the power to prevent. Near v. Minnesota, 283 U. S. 697 (1931) ;
Schenck v. United States, 249 U. S. 47 (1919). By virtue of the fact that the

present decision brings the motion picture within the protection of the First and
Fourteenth Amendments, the past decisions of the Supreme Court defining the
limits within which free speech and press may be restricted become extremely
important. The clear and present danger doctrine has received refinement in

subsequent cases, all of which now affect movies. It has been held that in

determining whether there is a clear and present danger justifying limitation
on speech, a court must inquire in each case whether the gravity of the evil
discounted by its improbability, justifies such invasion of free speech or is

necessary to avoid the danger. Dennis v. United States, 341 U. S. 494 (1951).
Under other recent cases the fact that a publication stirs people to anger or

invites public dispute or brings about a condition of unrest is not a sufficient
reason to prohibit the exercise of the right of free speech or press. Terminiello v.

Chicago, 337 U. S. 1 (1949).
Under these cases it seems clear that motion pictures cannot be banned

subsequent to a public showing unless they do in fact constitute a real threat
to an interest which the state had a right to protect. But this does not answer

the really important question as to whether under the present decision censorship
itself is valid. Censorship calls for the submission of films to an administrator
or body of administrators before a showing of the films to determine whether
the general public should view them. The Supreme Court has held that previous
restraint of free speech and press is constitutional only in certain rare instances.
Near v. Minnesota, supra. However, the Supreme Court implied in the
present decision and in several prior cases that prior restraint on expression for
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purposes of protection against obscenity would not violate the First Amendment.
Lovell v. Griffin, 303 U. S. 444 (1938); Near v. Minnesota, supra. A logical
inference from these cases would be that statutes banning films unless "of a

moral, educational, or amusing and harmless character" are clearly unconstitu
tional. See State v. Smith, 21 U. S. L. Week 2152 (Ohio Toledo Mun. Ct. 1952).
Perhaps the most significant result of this decision is that it will permit the

showing in many cities of films formerly banned because of their clash with

deep seated prejudices. Films promoting racial tolerance are good examples.
See Gelling v. Texas, 343 U. S. 960 (1952).
Justice Frankfurter in a concurring opinion delves rather extensively into

the origin and meaning of the word "sacrilegious." He determines that from
a study of the word's history, one is compelled to conclude that "sacrilegious"
has come down the stream of time encrusted . with a specialized meaning,
pertaining to things in space, not things in the mind. If, however, a more

extensive meaning is given so as to include the profaning of doctrines, then the
term is violative of due process. For how is one seeking to obey the law to
know whether a film is sacrilegious? In America where there are some 300
religious sects, a film could be interpreted as profaning the dogma of any of
them. Under such a statute, he implies, it would be difficult to produce a film
that could be assured of approval by the censors. If the definition of the New
York courts is accepted, then the statute is invalid for indefiniteness.
Movie censorship involves two important and conflicting interests. First,

the interest of the state in protecting public morals, and second the interest of
the state in protecting the exercise of free press. In the years since the Mutual
decision the moving picture has become a vital force in American thought and
in the forming of ideas. The Supreme Court, by including the motion picture
within the protection guaranteed by First and Fourteenth Amendments, has
in the opinion of the writer, advanced both of these conflicting interests in a way
to protect both.

CARL D. HALL, JR.

CONSTITUTIONAL LAW�Under Railway Labor Act Brotherhood of

Railway Trainmen and Railroad are Not Permitted to Enter Into
an Agreement Which Discriminates Against a Group Performing
Substantially the Same Duties as Members of the Brotherhood.

Respondent, an employee of the St. Louis-San Francisco Railway Co., and
its subsidiary St. Louis-San Francisco and Texas Railway Co., brought this
action on behalf of himself and other colored employees in his situation. The
complainant and his group were employed as "train porters," but in actuality,
95% of their duties consisted of the work of brakemen. The Brotherhood of
Railroad Trainmen, the bargaining representative of "brakemen," whose
members are exclusively white, entered into a contract with the railway company
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on March 7, 1946, that porters should no longer do any work generally recog
nized as brakemen's duties. Two days later the carrier notified the respondent
and others to turn in their brakeman equipment and notices of job vacancies
were posted. The respondent's position was that the Brotherhood's discrimi
natory action violated his rights under the Railway Labor Act and the Con

stitution, and deprived negro trainmen of their right to earn a livelihood
because of their race or color. The District Court found that the negro train

porters performed all the tasks of brakemen, but held that respondent's
complaint was a question for the National Mediation Board and National
Railway Adjustment Board, and that it had no jurisdiction to hear the case.

The United States Court of Appeals for the Eighth Circuit, reversing the
District Court, held the contract invalid, saying that the contract could be
valid if the railroad would recognize the train porters as brakemen, so .that the
Brotherhood would fairly represent them as such. The Supreme Court granted
certiorari. Held, that the contract was invalid, as this was definitely a case of
lawless invasion of the rights of others by bargaining agents under the Railway
Labor Act, and that the railroad and Brotherhood be permanently enjoined from
use of the contract entered into, or any other discriminatory bargaining device ;
but that in drawing its decree the District Court, to which the case was

remanded, must bear in mind that disputed questions of craft reclassification
are for the National Mediation Board. Brotherhood of Railroad Trainmen v.

Howard, 343 U. S. 768 (June 9, 1952).
The essential question in this case is whether or not, under the Railway

Labor Act, 44 Stat. 577 (1926), as amended 45 U. S. C. �� 151-152 (1946),
this was such a contract as to discriminate against members of a craft or trade,
or to bargain unfairly.
The principal case construing the Act as to discriminatory practices is the

case of Steele v. Louisville, N. Ry., 323 U. S. 192 (1944). In that case the peti
tioner, a negro, was employed as a locomotive fireman. The Brotherhood of Loco
motive Firemen and Enginemen was the exclusive bargaining agent under Section
2, Fourth, of the Railway Labor Act for members of the craft. The majority
of firemen were white, but there was a substantial minority of negro firemen
who were excluded from the Brotherhood. The Brotherhood contracted with
the railroad that only white firemen were to be promoted to engineers, and
that only persons capable of being so promoted could be firemen ; consequently,
the petitioner and others were lowered in position and salary. The Court held
that when a craft or class had designated its representative under the Railway
Labor Act, such representative has a duty under law to represent without
discrimination all members within the craft or class, including those who are

not members of the represented organization as well as those who are. It
was held that the courts have jurisdiction to protect the minority of the craft
or class from the violation of such obligation. Further, the Supreme Court
was of the opinion that this was not a jurisdictional dispute determinable by
the Railroad Mediation Board under the administrative scheme set up by the
Railway Labor Act.
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The reasoning in the Steele case appears very well taken. Under the sections
of the Railway Labor Act cited, supra, once management or labor designates
a duly elected representative, it becomes the party that must enter into the

bargaining agreements. Since the negro firemen were excluded from member

ship in the Brotherhood, and the Brotherhood was the exclusive bargaining
agent for them, to whom else were they to turn? A conclusion similar to that
of the Steele case was reached in Tunstall v. Brotherhood, 323 U. S. 210 (1944).
The facts in the instant case appear to be materially different from those of

the Steele case. The porters have had their own bargaining agreement with
the railroad and their own Brotherhood for at least 3 1 years. This would seem

to militate against the rationale used in the Steele case, since they are not

being discriminated against by their own bargaining agent, and are not left

completely without adequate representation, a highly important factor in the
Steele decision.
The case of General Committee v. Mississippi, K. & T. R.R., 320 U. S. 323

(1943), also sheds some light on a more nearly comparable situation. That
case involved the Firemen and Engineers Brotherhood, which was engaged in
a dispute about a promotional system that compelled engineers with the lowest

seniority to be laid off first and returned to the duties of firemen, whereas the
firemen with the lowest seniority would be dropped. In an emergency, the
senior demoted fireman, or the fireman on the particular run, if he had greater
seniority as an engineer, would be chosen, and from thence, the "pool" of

engineers in freight service, etc., would be utilized. The Court said the question
was whether a mediation agreement between a carrier and committee of firemen,
pursuant to which previous arrangements between the carrier and committee
of engineers were cancelled by the carrier, was contrary to Railway Labor Act.
It held that this involved a jurisdictional dispute between unions which, under
the Railway Labor Act, courts were without jurisdiction to determine. The

significant holding in that case is to the effect that where there was an over

lapping of the interests of two crafts, the exclusive jurisdiction for reviewing
such cases was in the National Mediation Board, and that resort could not be
had to the courts.
That decision on its face would seem to hold that when two separate bargain

ing crafts reach a disagreement with the carrier, the respective disputants have
no recourse to the courts, but must take their case to the National Mediation
Board.
The instant case could conceivably fit this category, since here the ostensible

porters and the brakemen each have their own representative and union, and
neither can legally represent the other. These are individuals who, though
performing tasks concomitant with another craft, are excluded from that craft
and have membership in one differently designated and named. If they be
thought of as separate crafts, i.e., as porters, with side duties as brakemen,
and as brakemen, then the Court had no jurisdiction to determine the con

troversy, under the law of the Mississippi, K. & T. R.R. case. Nor is there
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any right of action under the Steele decision, since the porters are not designated
brakemen, and their exclusive duty is not that of brakemen.
The Supreme Court in the instant case has extended the law to cover an

inequitable situation that has arisen, and in actuality has extended it to a

degree that is beyond the legal decisions extant. Under the majority holding
the Court is forcing the railroad and the elected representatives of the Brake-
men's Brotherhood to represent individuals and not to contract against them,
although they have their own brotherhood and representative body.
There is a vigorous dissent in the instant case by Mr. Justice Minton, who

asserts that the majority has infringed on the right of private individuals to

contract as they see fit. Whatever one's feelings of fair play and equity may be,
judicial decisions should be rendered in consonance with accepted principles of
law. Mr. Justice Minton's dissent seems to sum it up adequately when he
points out that this right to private contract is the whole problem underlying
the proposed Fair Employment Practices Code, and that we must face the
problem legally. He said:

Of course this court by sheer power can say this case is Steele, or even lay down
a code of fair employment practices. But sheer power is not a substitute for

legality.

It is submitted that the majority of the Court has laid itself open to the

charge of judicial legislation in holding the contract invalid and instructing the
District Court to permanently enjoin the railroad and brotherhood from using
the contract. Although they say that the National Mediation Board has jurisdic
tion to pass on disputed craft classification, they do not say by what power
they are enjoining the railroad and brotherhood. The more logical conclusion
would be to remand it to the District Court to be dismissed as non-justiciable,
which prior construction and the legislative history of the Act would indicate
is the proper course. It is for Congress to furnish the remedy here supplied
by the Court.

J. PARKER CONNOR

CRIMINAL LAW�The Refusal of a Witness To Testify before a Con
gressional Committee in a Disturbing and Distracting Environ
ment Created by Television, Newsreels and Crowded Spectators
Does Not Constitute Contempt of Congress.

The two defendants in these cases were summoned to testify before the
Senate Special Committee to Investigate Organized Crime in Interstate Com
merce. The hearing room in which they appeared individually was crowded
with television cameras, newsreel cameras, radio microphones, newspaper
photographers, and a large assemblage of spectators. Upon being sworn in
and answering to his name and address, each submitted an identical statement,
in which he refused to testify before television, newsreel and radio, basing such
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refusal on his "constitutional rights." The "constitutional rights" asserted were

not specified and the privilege against self-incrimination was not invoked. For
refusal to answer any of the questions put to them by the Committee, each was

indicted for violation of Rev. Stat. � 102 (1875), 2 U. S. C. � 192 (1946).
A jury trial was waived and the two actions were joined. In a short opinion,
in which no cases were cited, the district court rendered judgment for the
defendants. Held, the refusal of a witness to testify before a congressional
committee wherein a disturbing and distracting atmosphere exists, is a justifiable
refusal and does not constitute a contempt of Congress. United States v.

Morris Kleinman and Louis Rothkopf, 21 U. S. L. Week (D. D. C. October

6,1952).
It has long been recognized by the courts that Congress, incident to its

legislative function, has the power to conduct investigations and to compel
witnesses to appear and testify before it. McGrain v. Dougherty, 273 U. S.
135 (1927). However, this power is not wholly unlimited, for as stated in
Sinclair v. United States, 279 U. S. 263 (1928) :

. . . while the power of inquiry is an essential and appropriate auxiliary to the

legislative function, it must be exerted with due regard for the rights of witnesses,
and ... a witness rightfully may refuse to answer where the bounds of the power
are exceeded or where the questions are not pertinent to the matter under

inquiry. [Emphasis supplied.]

The controlling issue in the present case is that pertaining to the exertion of
the investigatory power of Congress without due regard for the rights of
witnesses. Inasmuch as this is the first time that a court has been squarely
faced with the problem of protecting an individual compelled to perform for

television, newsreels and radio while testifying before a congressional com

mittee, the court proceeded without the aid of precedent.
The fundamental purpose of the investigatory process, the court reasoned,

". . . is to get a thoughtful, calm, considered and, it is to be hoped, truthful
disclosure of the facts." Therefore, to perform its functions properly and

effectively, an investigating committee should provide an atmosphere which
lends itself to that end. Not only are such surroundings necessary for the
beneficial performance of the committee's functions, but also, they are equally
necessary for the protection of the witness, who might otherwise, under the
stress of disturbing and distracting conditions, testify erroneously and thereby
subject himself to subsequent criminal prosecution.
Whether through inadvertence or design, the instant case represents a depar

ture from the usual position maintained by the courts of not passing on the pro
cedural methods employed by committees of Congress. Townsend v. United
States, 68 App. D. C. 223, 95 F. 2d 352 (1938). The discretion of the Legisla
ture in the discharge of its constitutional functions, whether rightfully or wrong
fully exercised, is not a subject for judicial interference. Hearst v. Black, 66

App. D. C. 313, 87 F. 2d 68 (1936). The remedy for an abuse of such
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discretion is for Congress, or the people; it is political, not judicial. Barsky v.

United States, 83 U. S. App. D. C. 127, 167 F. 2d 241 (1948).
Townsend v. United States, supra, provides the only fact situation closely

analogous to the instant case. There the witness objected to the hostile manner

in which members of a congressional committee conducted a hearing and
refused to answer further questions. After reiterating the general position
above, the court continued:

A witness may exercise his privilege of refusing to answer questions and submit
to the court the correctness of his judgment in so doing, but in the event he is
mistaken as to the law it is no defense, for he is bound rightly to construe the
statute. [Citation omitted.] Beyond this he must conform to the procedure of
the committee and respond to its questions.

The courts have stressed many times the duty and obligation of the individual
to testify when called upon to do so by competent authority and such exemp
tions as are permitted must be "grounded in a substantial individual interest
which has been found ... to outweigh the public interest in the search for
truth." Vinson C. J., in United States v. Bryan, 339 U. S. 323 (1950). Prior
to the decision in the present case, the courts have recognized only four such

justifications for refusal to testify before congressional committees: first, where
the legislature has exceeded the bounds of its constitutional power, KUbourne v.

Thompson, 103 U. S. 168 (1880); second, where the questions put to the
witness and refused were not pertinent to the inquiry, Sinclair v. United States,
supra ; third, where the witness had availed himself of the privilege against self-
incrimination, United States v. Emspak, 95 F. Supp. 1012, (D. D. C. 1951) ; and

fourth, where the witness is incapable of complying with the committee's com

mand, United States v. Bryan, supra.
In regard to the fourth justification above, which may have exercised an

influence on the court in the instant case, the Supreme Court has said, in
speaking of subpoenas for the production of records for congressional commit
tees, that a witness who seeks to excuse a default on the ground of inability to

comply with a subpoena must fail in the absence of even a modicum of good
faith. United States v. Bryan, supra. If the test of a "good faith" attempt to
comply is applied to a subpoena duces tecum, there is every reason to believe
it would likewise apply to a witness protesting inability to testify in distracting
and disturbing surroundings.
It is unfortunate that the court did not feel compelled to examine the con

stitutional questions presented by the defendants. Rather, without elaboration,
it denied the existence of a constitutional question. A discussion by the court

of the basis for its rejection of the defendants' contentions would have provided
a significant insight into a number of novel constitutional problems. The
defendants contended that: compelling a person to testify before television,
newsreels and radio constituted an unreasonable "search" contrary to the Fourth

Amendment; compulsory appearance before television and newsreels was a
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violation of the protection afforded against self-incrimination by the Fifth

Amendment; and compulsory appearance before commercialized television,
newsreels and radio was a violation of the freedom to contract protected by
the due process clause of the Fifth Amendment. In view of the controversial

position of the individual's right to privacy in the law, a discussion of these
contentions would have shed some light on the status which that right occupies
under the Constitution. Moreover, a discussion of the defendants' conten

tions of self-incrimination by television and newsreel would have answered, to
some extent, the question of self-incrimination by visual media, propounded
by the admission, in a perjury trial in the U. S. District Court for the Southern
District of New York in May, 1951, of silent motion picture films showing the
facial expressions and mannerisms of a witness before a congressional com

mittee hearing. This question was not considered in the appeal of that case.

United States v. Moran, 194 F. 2d 623 (2d Cir. 1952).
It is submitted that the decision in the instant case is in substantial conformity

with general notions of justice and fairness. However, it is further submitted,
that adoption as a precedent of the position assumed by the court in its

opinion, would impose upon the judiciary, at the instance of every recalcitrant
witness, the onerous task of scrutinizing the methods employed by congressional
committees and judging them by the elusive standard of "disturbance and
distraction" ; in addition, such a position would needlessly restrict the conduct
of congressional interrogations. It would seem that the rights of the witness
could be equally well protected by allowing the witness, when he is subsequently
brought to trial on charges growing out of his erroneous statements, to raise
"disturbance and distraction" as a defense.

COLEMAN T. BRENNAN

DOMESTIC RELATIONS�Where the Parties Were Married with the

Reservation That if They Later Regretted the Marriage, They
Could Have It Annulled, the Marriage Was Not Void Ab Initio and

Would Not Be Annulled, Even Though It Had Never Been
Consummated.

The plaintiff was a resident of Pennsylvania, studying at Swarthmore College.
On August 18, 1950, she and the defendant, at the latter's suggestion, procured
a marriage license in Maryland. The plaintiff returned to college, dating the
defendant frequently though not exclusively, thereafter. In December, 1950,
the parties drove to Allen, Maryland, to have a marriage ceremony performed
by a minister. The plaintiff testified that she went because the defendant "dared
me ....

" En route she expressed the wish to turn back, but the defendant
assured her that they were just going to go through a ceremony, which, if later
regretted, the plaintiff could have annulled. He argued that they had six months
in which to decide whether to "take it seriously;" that the ceremony would
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make him feel secure; and, that, if she refused, all was finished between them.
The ceremony was performed but the marriage never consummated, as the

plaintiff returned immediately to college. In March, 1951, the defendant desired
to have the marriage consummated. The plaintiff refused and filed a complaint
seeking an annulment, contending that the December ceremony was performed
in jest, and that neither party intended to contract a valid marriage. In answer

ing, the defendant denied that the ceremony was in jest but averred that the mar
riage was not to be consummated until February, 1951, and that he never

intended to consider the ceremony binding. The lower court refused to grant
the annulment. The plaintiff appealed. Held, where the parties were married
with the idea that marriage should not be immediately consummated, and that,
if they later regretted it, they could have it annulled, there being no fraud,
duress, or lack of mental capacity, the marriage was not void ab initio and
would not be annulled. Lannamann v. Lannamann, 89 A. 2d 897 (Pa. Super.
July 17, 1952).
Specifically, the question raised by this case is whether the disclosed inten

tions of the parties prior to the performance of the civil ceremony in any way
affected the terms of that civil contract. With regard to such a question the
courts uniformly look to the spirit of the acts of the parties and their intentions,
even though the formalities of a marriage ceremony are prescribed by state

statutes. Keezer, The Law of Marriage and Divorce � 6 (3rd ed., Morland,
1946). In general, the mutual assent of the parties with respect to the intention
to enter into a marital relationship is essential to a valid marriage. Crouch v.

Wartenberg, 86 W. Va. 664, 104 S. E. 117 (1920). Accordingly, an agreement
to live together so long as the parties desire is not a valid contract of marriage.
Peck v. Peck, 155 Mass. 479, 30 N. E. 74 (1892). However, as a general prin
ciple, the courts will not look behind the appearance of clearly manifested
consent in order to determine its reality. 55 C. J. S. Marriage � 18 (1948).
Nonetheless, it has been held that where a marriage contract has little to stand
on but a ceremony, such will not be sufficient to constitute a valid marriage.
Crouch v. Wartenberg, supra. Thus, though the ceremonial words are evidence
of an intention to marry, there is said to be no marriage if it be clearly shown
that the parties intended that the words have no effect. M'Clurg v. Terry, 21

N. J.Eq. 225, 227 (1870).
The court places emphasis on Barnett v. Kimmel, 35 Pa. 13 (1859), a

case holding that the consent of the parties to the alleged marriage is deter
mined by what transpired at the ceremony; that the consent is not affected by
the secret mental reservations of the parties, and the fact that there was no

cohabitation thereafter did not render the marriage void ab initio. Despite the

general principle and the Barnett case, there is authority that the court will
examine the apparent consent of the parties to determine their true intentions,
even though a ceremony has been performed; e.g., situations where the parties
entered into an alleged marriage in jest, Meredith v. Shakespeare, 96 W. Va.

229, 122 S. E. 520 (1924), and where aliens allegedly married U.S. citizens
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to facilitate entry into the United States, Babis v. Babis, 75 A. 2d 580 (Del.
Super. 1950).
In spite of the foregoing, the court limited its decision of the principal case

to accord with existing Pennsylvania law as understood by the court. The dis

solution of marriage in that state is statutory, being based on the statute as

codified in the Divorce Law, as amended, Purdon's Pa. Stat. Ann. 1941, tit. 23,
� 1 et seq.; Barnett v. Kimmell, supra. Section 12 provides that an alleged
marriage may be declared null and void by reason of one of the parties having
a spouse living at the time of the said marriage, or where "for any other lawful

reason" it was void when contracted. Currently, in Pennsylvania, an annulment

decree may be granted if the marriage is void ab initio, Bove, etc. v. Pinciotti,
46 Pa. D. & C. 159 (Phila. C. P. 1942), and not merely voidable. Chamberlain
v. Chamberlain, 45 Pa. D. & C. 659 (Phila. C. P. 1942). In the instant case

there seems to be sound reason for declaring the marriage void ab initio.

The marriage was never consummated; the parties never intended to assume

the immediate relationship of husband and wife; they had a certain period
in which to decide whether to "take it seriously;" and there was no public
interest involved so great as to necessitate the binding of these parties to their

alleged contract.

Since the marriage was never consummated, an annulment might have been
more readily granted than had the parties cohabited. Damaskinos v. Damas-

kinos, 325 Mass. 217, 89 N. E. 2d 766 (1950). The fact that the parties
never intended their words to effect a marriage, nor to assume any of the

obligations thereof, should warrant the granting of an annulment, providing
it is clearly shown that the parties so intended. M'Clurg v. Terry, supra.
Regardless of the agreement of the parties, the court assumes that they did

exactly what they intended to do, and that, therefore, their marriage was valid,
notwithstanding the uncontradicted evidence to the contrary. It is to be
noted that the parties went through a ceremony under an agreement whereby
they could change their minds thereafter, should they so desire. The court

either considered this agreement as being void, or subordinated it to the
ceremonial contract, it not being clear which. From the intentional aspect of
the agreement, difficulty is encountered in reconciling the position of the
court with a similar situation wherein the parties entered into an express agree
ment which they could, in effect, terminate at will, an agreement not recognized
as a marriage contract. Peck v. Peck, supra. This was the effect of the agree
ment in the instant case.
In Kreezer, The Law of Marriage and Divorce � 3 (3rd ed., Morland, 1946),

the effect of such pre-nuptial agreements is best summed up:

Once a marriage has been properly solemnized and the obligations of married life
undertaken, its validity cannot be affected by an antenuptial agreement not to
live together, nor by an agreement previously entered into that the marriage
should not be valid and binding, nor because one or even both of the parties
did not intend it to be a permanent relation. [Emphasis supplied.]
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Conversely, it seems logical to suppose that a prenuptial agreement that the

marriage shall not be binding is a factor affecting the validity of a marriage
properly solemnized, where none of the obligations of married life have been
undertaken. Accordingly, in the instant case, where neither party intended
the marriage to be binding, the prenuptial agreement may be said to have
affected the validity of the marriage. As intention goes to the root of every
ordinary contract, Davis v. Davis, 119 Conn. 194, 201, 175 Atl. 574, 577 (1934),
so should it go to the essence of the marriage contract, though it be one of

higher standing. Behr v. Behr, 181 Md. 422, 30 A. 2d 750 (1943). Con

sequently, where the marriage lacks mutual consent, the court should have the

jurisdiction to decree it void. Schibi v. Schibi, 136 Conn. 196, 69 A. 2d 831

(1949). The statute referred to in the instant case is broad enough to warrant

the granting of an annulment "for any . . . lawful reason," and lack of con
tractual intention certainly seems to be a "lawful reason." Can v. Can, 82
F. Supp. 398 (D. D. C. 1949).
Finally, public interest did not necessitate the validation of this marriage

against the express intentions of the parties. Public interest would so necessitate,
perhaps, where marriages are effected for the purpose of legitimizing a child,
despite a collateral agreement to annul six weeks after the ceremony, Schibi v.

Schibi, supra, or, to procure a divorce thereafter. Safranski v. Safranski, 222
Minn. 358, 24 N. W. 2d 834 (1946).
Marriage is a basic institution of our society. Therefore, it is submitted that

its civil effects would best be served by an application of fundamental legal
principles rather than by an adherence to a statutory conservatism which leads

parties to assume obligations against their express intentions.
D. PAUL ALAGIA, JR.

INSURANCE�The Phrase "If Such Death Does Not Result from an

Aeronautic Flight" in the Double Indemnity Clause of a Life

Insurance Policy Precludes Recovery of Double Indemnity for

One Killed While a Passenger in an Airplane.

In 1922 the Aetna Life Insurance Co. issued a life insurance policy for

$25,000 to David C. Reed with his wife named as beneficiary. There was pro
vision for double indemnity, "If the death of the insured . . . results directly
and independently of all other causes from bodily injuries affected solely
through external, violent and accidental means . . . , and if such death does

not result . . . from an aeronautic flight." On May 2, 1948 Reed and two busi

ness associates, Wilson and King, left Dallas on a flight to Washington, D. C.

Their plane was a four passenger private craft operated solely by Wilson, a

licensed pilot. Reed was not a flyer, had never operated a plane, and on the

flight in question was admittedly only a passenger. The three men were
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killed when their plane crashed to the ground in Virginia. The Aetna Com

pany paid Mrs. Reed $25,000 as provided for the death of her husband but
refused to pay an additional $25,000, contending his death resulted from an

aeronautic flight within the exception to the double indemnity provision
quoted. Mrs. Reed took the position that her husband's death would not

come within the exception unless he had been actually operating the aircraft
when it crashed. The insurance company filed suit against Mrs. Reed for a

declaratory judgment construing the double indemnity exception in its favor.
Mrs. Reed filed a cross action praying recovery of $25,000 as double indem

nity. The trial court found the death of Mr. Reed was not the result of an

aeronautic flight and rendered judgment for his wife, which was affirmed by
the Texas Court of Civil Appeals, Aetna Life Ins. Co. v. Reed, 246 S. W. 2d
311 (1952). The Aetna Company brought the case to the Supreme Court of
Texas on writ of error. Held, death resulting from riding in an airplane, irre
spective of whether the insured is participating in the control of said airplane
or not, is death resulting from an aeronautic flight, Aetna Life Ins. Co. v.

Reed, 251 S. W. 2d 150 (Texas July 2, 1952).
The problem in this case was the simple but troublesome one of construing

words according to their usual meanings so as to arrive at the intention of the

parties in making the policy, in this case whether they intended that the in
surance company should pay double indemnity if the insured was killed as

the result of the crash of a plane in which he was a passenger.
When the Reed case arose, there was but one previous construction of the

exact term used in the exception, "aeronautic flight," Clapper v. Aetna Life
Ins. Co., 81 App. D. C. 246, 157 F. 2d 76 (1946). That case found contrary
to the ultimate decision of the principal case. Some idea as to the confusion of

the law at the present moment may be had by looking at cases which construe

phrases similar to the one under discussion. In the instant case, the Aetna

Life Insurance Company relied upon two cases interpreting the phrase "par
ticipating in aeronautics," Bew v. Travelers' Ins. Co., 95 N. J. L. 533, 112

Atl. 859 (1921), and Travelers' Ins. Co. v. Peake, 82 Fla. 128, 89 So. 418

(1921). In both cases the insurance companies were discharged from paying
for injuries received while the insured was "... participating in or in conse

quence of having participated in aeronautics."1 When the insured in Bew v.

Travelers' Ins. Co., supra, took a pleasure ride in a plane and was killed in its

crash, the question presented itself, did the insured meet his death "... while

participating in . . . aeronautics"? His beneficiary, of course, said he had not,
because to participate in aeronautics meant to be in actual control and man

agement of the aircraft. The court, after consulting dictionary and encyclo
pedia definitions of the terms, decided that "... one who is a passenger in

an aeroplane partakes of the pleasure and benefits of the art or practice of

sailing or floating in the air, and thereby participates in aeronautics." Trav

elers' Ins. Co. v. Peake, supra, merely repeated the words of the Bew case.
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Mrs. Reed, however, could have pointed to other cases which construed
"participating in aeronautics" in her favor, one being Chapell v. Commercial

Casualty Ins. Co., 120 W. Va. 262, 197 S. E. 723 (1938). The facts of that
case and the phrases construed were identical to those of the Bew case. In
the Chapell case, an accident insurance policy excluded any disability sus

tained by the insured while "participating in aeronautics." Yet the court

said there:

The verb "participate" is defined . . . "To take or have a part or share in."
The word denotes either active or passive sharetaking, and ... is patently am

biguous. This ambiguity was not given significance in the Bew case. A mere

passenger has no part in the art of the aeronaut and does not study, apply, or

advance the science of aerial navigation. The passenger . . . simply profits by
what they [pilots] accomplish. Consequently, so far as the definition of the
word "participating" implies activity, a passenger does not participate in aero

nautics.

Thus, these two courts, on facts which were not distinguishable, gave to the
identical phrase contrary meanings.
Clapper v. Aetna Life Ins. Co., 81 App. D. C. 246, 157 F. 2d 76 (1946),

was the only previous litigation construing an aviation exclusion clause using
the phrase "aeronautic flight." The Aetna Life Insurance Company in that

case was to pay the beneficiary of a policy for the death of the insured if it

occurred ". . . from bodily injuries effected solely through external, violent

and accidental means . . . (and) not . . . from an aeronautic flight. . . ." The

insured was a passenger in a naval plane when it crashed causing his death

immediately. The only construction of the excepting clause by which the

beneficiary could recover was one holding that a passenger in a plane was not

participating in an aeronautic flight. This was the finding of the Clapper
case. It was clear to the court the insured had died as the result of a flight
but not as the result of an aeronautic flight. This decision was reached as in

the Bew case, by giving to the words their meaning as set out by an authorita

tive dictionary, Webster's New International Dictionary. "Aeronautics" was there
defined as, "The science that treats of the operation of aircraft," and the

word "aeronautic" as, "Pertaining to aeronautics or aeronauts." Therefore the

court held "... if the flight to be within the exemption of the policy must be.
one pertaining to the science of operating aircraft, it follows that a mere pas

senger in an airplane is outside its provisions."
The court in the principal case did not follow this reasoning, however. It

agreed that Webster's New International Dictionary defined aeronautic as,

"Pertaining to aeronautics or aeronauts," but pointed out that the court in

the Clapper case had not inquired into the meaning of aeronaut to which the

adjective pertained as well as to aeronautics. "Aeronaut" is defined by Web

ster as, "One who operates an airship or a balloon; also one who travels in
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an airship or balloon." Under that definition it is clear that both pilot and
passenger of an airplane are on an aeronautic flight. The fact was that Mr.
Reed was riding in a plane and died when it crashed. It could not, therefore,
be held that his death did not result from an aeronautic flight. Thus it would
seem that the court gave to the phrase the sense which the average person
would attach to it, and, it is thought, what the parties to the contract in
tended. For, as the court concludes, it is hard to see why the insurance com

pany would protect itself from the danger a pilot incurs, but not from that
which falls upon the pilot's passenger, when the former is no greater than
the latter. It is submitted that this is the better view of the exclusion clause
and one which probably is closest to the intention of the parties.
Be that as it may, the instant case emphasizes rather than resolves the

conflict of the cases. As Appleman points out at 1 Appleman, Insurance Law
and Practice, p. 738 (1947), the differences between the courts are not caused

by distinctions in the factual situations but by the strictness with which the
courts interpret the policies, the more liberal courts seeking to protect the

policy holders. He concludes, "Differences like these will continue to arise
until courts are convinced that air travel is no more hazardous than train
travel and, therefore, find a uniform means of evasion."

EARL PHILLIPS

NEGOTIABLE INSTRUMENTS�Travelers Checks, though Lacking
the Name of a Payee, When Duly Signed and Countersigned by

Purchaser, Become Bearer Instruments and Are Negotiable by

Delivery; and the Issuer of Such Checks Is Compelled To Pay
Them upon Presentment by a Holder in Due Course.

Simultaneously with his purchase of 51 travelers checks from the American

Express Company's agent in Italy, the appellant signed an application for pur
chase of the checks. This application contained an agreement which provided,
inter alia, that the purchaser sign each check in the upper left-hand corner at

the time of purchase. Appellant did so, but shortly thereafter and contrary to

another provision that he countersign each check only in the presence of the

payer at the time of encashment, he countersigned thirty of the checks in the
lower left-hand corner. These checks, bearing a face value of $3,000, were

lost by or stolen from him a few hours later. He promptly notified the ap
pellee, American Express Company, of his loss, but the latter redeemed the
checks upon their ultimate presentment for payment. Appellant sued to re

cover the amount of the checks. Appellee defended on the ground that it had

paid the checks to a holder in due course, whereupon the trial court entered
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judgment in its favor. Held, travelers checks, though lacking the name of a

payee, when duly signed and countersigned by purchaser, become bearer in
struments and are negotiable by delivery; and the issuer of such checks is

compelled to pay them upon presentment by a holder in due course. Emerson
v. American Express Company, 90 A. 2d 236 (Mun. App. D. C. 1952).
The court rejected the appellant's arguments that the checks were mere

contracts and that principles of contract law should apply under the circum

stances, and, relying on Patdink v. American Express Co., 265 Mass. 182, 163
N. E. 740 (1928), the court ruled that the checks were foreign bills of ex

change and thus negotiable instruments, and, therefore, the law of negotiable
instruments applied. The court also held that travelers checks are essentially
cashier's checks in the nature of bills of exchange drawn by the issuing bank
on itself and accepted by the act of issuance. Mellon Nat. Bank v. Citizens
Bank & Trust Co., 88 F. 2d 128 (8th Cir. 1937), cert, denied, 302 U. S. 702

(1937). Quoting from Pine v. United States, 123 F. 2d 825, 828 (8th Cir.

1942), the court said that ". . . the right of countermand as applied to ordi

nary cheques does not exist as to [them] . . . ."
The chief difficulty encountered by the court in the principal case was de

termining the status of the lost or stolen checks, which lacked the name of

a payee, after they had been signed and countersigned by the appellant.
Ordinarily, travelers checks are signed by the purchaser at the time of the

purchase and countersigned by him at time of transfer. The name of the

payee is often filled in at the time of transfer, but it is not uncommon to

leave this space blank. It has been pointed out that more than 50% of these

instruments are redeemed by the American Express Company even though
no named payee appears therein. Note, 47 Yale L. J. 470, 474, n. 23 (1938).
In view of this practice, then, it would seem that the checks are complete
and regular as soon as countersigned. Thus, if they were lost or stolen after

countersignature the owner thereof could raise the personal defense of non

delivery as provided by Section 16 of the Uniform Negotiable Instruments

Law. However, he could not invoke Section 15 which establishes the real

defense of non-delivery of an incomplete instrument. According to Sections

57 and 58, personal defenses are not available against a holder in due course.

Hence, if a bona fide purchaser of a countersigned travelers check bought the
instrument absent the name of a payee, he could recover free and clear of the

personal defense of non-delivery if he qualified as a holder in due course.

Under Section 52 a holder in due course is one who takes the instrument com

plete and regular on its face.
Under the facts of this case the American Express Company is without a

valid defense in the law of negotiable instruments since it disregarded plain
tiff's explicit and timely instruction to stop payment. However, if the Ameri

can Express Company's transferor was a holder in due course the company
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can raise such transferor's equity of ownership to bar plaintiff's recovery. If
the law of negotiable instruments applies to travelers checks, this is the only
manner in which the company can resist plaintiff's claim. Specifically, then,
the court had to decide: Is a countersigned travelers check bearing no named

payee, though complete and regular as a practical matter, complete and regu
lar under Section 52? A negative answer would establish that the company's
transferor cannot be a holder in due course.

At common law purchase of an incomplete instrument was merely evidence
of bad faith, and the holder of the instrument could recover thereon unless the
maker proved actual bad faith on the part of the former. But this rule has
been changed by the Uniform Negotiable Instruments Law in that it conclu

sively establishes bad faith and prevents a purchaser from being a holder in
due course if he takes an instrument incomplete at the time of purchase; Bron-
son v. Stetson, 252 Mich. 6, 232 N. W. 741 (1930); Moore v. Vaughn, 167
Miss. 758, 150 So. 372 (1933); or, even if he takes it complete but with

knowledge of its original incompleteness. Dumbrow v. Gelb, 72 Misc. 400, 130
N. Y. Supp. 182 (Sup. Ct. 1911); see Britton, Handbook of the Law of Bills
and Notes � 113 (1943). But see A. L. I. Uniform Commercial Code

� 3-304 (5)(d) and Comment 12 thereunder, which returns to the common law
rule. Cf. A. L. I. Uniform Commercial Code � 3-302 (2) and Comment g
thereunder. In view of the N. I. L. rule it was necessary for recovery by the

appellant in the instant case that he prove the checks in question were in

complete and undelivered. This he failed to do. The court held, therefore,
that the checks were complete and regular on their face, even though lacking
the name of a payee, and since they were duly signed and countersigned, they
could be negotiated to a holder in due course. Although there are no re

ported cases exactly in point, this decision finds somewhat sketchy support
under the N. I. L. and in a few earlier opinions by other courts. In Sullivan
v. Knauth, 161 App. Div. 148, 146 N. Y. Supp. 583 (Sup. Ct. 1914), affd,
220 N. Y. 216, 115 N. E. 460 (1917), it was stated, ". . . in an opinion which
did not decide the point ..." that the original purchaser of a travelers check
was the payee and that his countersignature would constitute an indorsement
in blank. The court made no mention of the N. I. L. in this case and the state

ment is admittedly dictum. According to Section 34 of the N. I. L., "... An
indorsement in blank specifies no indorsee, and an instrument so indorsed is

payable to bearer, and may be negotiated by delivery." And, when a negotia
ble instrument indorsed in blank by the payee is stolen from him, it may be

negotiated to a due course holder who can recover on the instrument from the
issuer thereof. Farmers State Bank v. Kofiler, 60 N. D. 11, 232 N. W. 307

(1930). In City Nat. Bank v. American Express Co., 16 S. W. 2d 278 (Tex.
Com. App. 1929), it was held that blank spaces left in a travelers check for
date and payee's name did not render the instrument incomplete under the
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Negotiable Instruments Law, or prevent the transferee from becoming a holder
in due course where other parts of the check were filled out. Cf. American
Express Co. v. Anadarko Bank & Trust Co., 179 Okla. 606, 67 P. 2d 55
(1937) and Sullivan v. Knauth, supra.
At first glance the tenor of these opinions would seem to be in direct contra

vention of Sections 52 and 15, and, therefore, clearly in error. Section 52
demands that an instrument be complete and regular on its face before it can

be negotiated to a due course holder. And, according to Section 15, "Where
an incomplete instrument has not been delivered it will not, if completed and

negotiated, without authority, be a valid contract in the hands of any holder,
as against any person whose signature was placed thereon before delivery."
Judicial decisions and dicta that a travelers check blank as to payee's name is

complete and regular certainly violate the letter of these sections. A brief

analysis of the nature and purpose of travelers checks, however, indicates that
these opinions may not be altogether inconsistent with the N. I. L.
Travelers checks are anomalous instruments, and, as such are sui generis. The

purpose of such checks is to provide the ready availability of cash all over the
world without the risk of carrying money. See Note, 47 Yale L. J. 470 (1938).
The purchaser of such instruments is required to sign them in the upper left-
hand corner at the time of purchase and to countersign them in the lower
left-hand space in the presence of the person cashing them. This requirement
is designed to protect both the issuer and the purchaser. The blank in the
center of such instruments, similar to the blank where the name of the payee
of an ordinary check usually appears, does not contain the purchaser's name

but is used to indicate the person to whom he orders the check to be paid.
If this space is not filled in and the check is countersigned by the purchaser,
it is not entirely unreasonable to hold, as this court did, that the counter

signature constitutes an indorsement in blank and the instrument becomes

bearer paper and negotiable by delivery.
It is submitted that in view of the fact that travelers checks are peculiar

instruments and in view of the common business practice surrounding them,
the court's decision in the instant case is sound. Since the decision is re

stricted to travelers checks, Sections 52 and 15 have suffered no mortal

wounds. In fact, it would seem that the court has made a sensible adjustment
between the practicality and the letter of the law.

RICHARD J. BRISKEY
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PATENTS�The Owner of a Patent Who Claims a Composition Com
prising an Unpatented Substance in Aqueous Solution and Who
Markets the Substance in a Form Especially Adapted To Be Mixed
with Water To Yield the Claimed Solution with Instructions for
So Mixing the Substance Is Misusing His Patent and Cannot Suc
cessfully Maintain an Action for Infringement against Another
Who Is Marketing a Similar Substance with Like Directions.

Appellee is the owner of patent 2,450,866 for a poultry treatment composi
tion, which claims a composition comprising an aqueous solution containing
3-nitro-4-hydroxy phenyl arsenic acid, an unpatented compound, in a concen

tration range up to 0.035%, and markets the unpatented compound under
the trade name Renosal. The Renosal is sold in both powder and tablet form
in packages bearing a label on which is printed the patent number and direc
tions for mixing the contents with water to obtain the composition claimed
in the patent. Appellants manufacture and sell the same compound with in
structions for mixing it with water to obtain a composition to be used as a

treatment for poultry. Suit was brought by appellee for infringement of its

patent and appellee demanded an injunction, an accounting for profits, and

damages. Appellants pleaded invalidity of the patent and misuse, but pri
marily pressed the latter defense. Appellants' principal contention was that

appellee has misused its patent because it has endeavored to maintain a

monopoly on the sale of the unpatented compound by its method of exploit
ing the patent. Appellee argued that selling the compound Renosal in a form

especially adapted to be mixed with water was the only economical way to ex

ploit the patent, since a package of 25 Renosal tablets weighs approximately
one ounce and if diluted would weigh approximately 103 pounds. The Dis
trict Court held the patent was valid and had not been misused by appellee,
and granted the relief prayed, which decision was appealed. Held, a patent
for an aqueous solution containing unpatented powder is misused where patent
owner does not sell such solution, but sells powder with directions for mixing
it with water; and, notwithstanding that the patent cannot be otherwise

economically exploited, the maintenance of a suit to restrain any form of in

fringement is contrary to public policy. /. D. Russell Company et al. v. Dr.

Salsbury's Laboratories, 198 F. 2d 473 (8th Cir. 1952), rehearing denied.

The "misuse doctrine," that one who misuses his patent cannot be granted
relief for infringement of that patent, has long been an established rule of

patent law. This doctrine was enunciated in the case of Motion Picture Co. v.
Universal Film Co., 243 U. S. 502 (1917). That case held that the owner of

a patent on an important part of a film machine could not force users of li

censed machines containing the patented part to buy from a designated vendor

unpatented materials for use in the machine. It expressly overruled Henry v.
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A. B. Dick Co., 224 U. S. 1 (1912). The latter case held that the patentee
of a patent for a mimeograph could sell the mimeograph with a license restric
tion that it could only be used with the ink supplied by him; and that another
who sold ink to the purchaser of one of the restricted mimeographs with the
expectation that the ink would be used with such mimeographs was guilty of
contributory infringement.
The rule set forth in the Motion Picture Co. case has been upheld in a

long succession of Supreme Court decisions. Carbice Corp. v. American Patents
Corp., 283 U. S. 27 (1931) ; Leitch Manufacturing Co. v. Barber Co., 302 U. S.
458 (1938); Morton Salt Co. v. Suppiger Co., 314 U. S. 488 (1942); B. B.
Chemical Co. v. Ellis, 314 U. S. 495 (1942). All of the above cases were simi
lar to the Motion Pictures Co. case in that there was an attempt to force users

of the patented machine or process to purchase unpatented materials employed
therewith from a specific vendor. The Court has uniformly held this practice
to be misuse of a patent because it is an improper attempt to extend the
monopoly of the patent to create a partial monopoly over the unpatented ma

terials. The patentee "... may not exact as the condition of a license that
unpatented materials used in connection with the invention shall be purchased
only from the licensor; and if it does so, relief against one who supplies such
unpatented materials will be denied." Carbice Corp. v. American Patents

Corp., supra, at 31.
In the Leitch case, supra, at 463, after referring to the Carbice case, the

Supreme Court stated, "... every use of a patent as a means of obtaining
a limited monopoly of unpatented material is prohibited." Applying this reason

ing to the Morton Salt Co. case, where there was an actual infringement of a

patented canning machine, the Court refused relief on the grounds of misuse
because the patent owner licensed the machine under the restriction that the
salt tablets used in the machine be purchased from it. Later, in the B. B.
Chemical case, supra, at 498, the court said, "The patent monopoly is not

enlarged by reason of the fact that it would be more convenient to the

patentee to have it so, or because he cannot avail himself of its benefits within
the limits of the grant."
The "misuse doctrine" was later expanded to cover the situation where a

patentee was held to have attempted to maintain a monopoly on an un

patented element that was designed for use in a patented combination. Mer-
coid Corp. v. Mid-Continent Co., 320 U. S. 661 (1944). In that case the
owner of a patent for a domestic heating system licensed a subsidiary to use

the patent, with royalties only to be paid on the number of unpatented com

bustion switches sold by the subsidiary for use in the patented system. The
Mercoid Corporation made and sold a similar type switch which could only
be used in the patented heating system, and suit was brought against it for

contributory infringement. The court held that control over the supply of the
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unpatented switch was beyond the scope of the patentee's monopoly, and it
was immaterial that the unpatented device was part of the patented whole.
"Since none of the separate elements of the combination is claimed as the in

vention, none of them when dealt with separately is protected by the patent
monopoly." Mercoid Corp. v. Mid-Continent Co., 370 U. S. 661, 667 (1944).
In the instant case the "misuse doctrine" is apparently to be expanded even

further, since this case seems readily distinguishable from the cases cited in

support of the court's decision. The only cited case that seems to have a

similar fact situation is the Mercoid case. In that case the unpatented de
vice was not essential to the claimed system, since any similar device could
function equally well in the system. In the instant case the unpatented com

pound was absolutely essential to the patented composition. It would have
been impossible to obtain the patented composition without using the specific
compound sold by the appellant and appellee, and mixing it with water in
the proper proportion, as directed. Further, the compound sold by both the

appellant and the appellee was packaged in very small quantities which
enabled the user to obtain the highly diluted composition claimed in the

patent. This use was the only apparent commercial value of the small quanti
ties sold. It would seem that these distinctions would make the Mercoid case

distinguishable. In holding that the method of exploitation used by appellee
constitutes a misuse of its patent, the court's decision ignores the arguments
of commercial necessity and its effect may be to deprive the patentee of its

right to the reasonable use of its patent.
One judge dissented, stating that here none of the evils were present which

the cited cases sought to prevent. The dissenter declared that it was clear
that the appellee was using the only reasonable method of placing the poultry
treatment on the market so that the poultry raisers would be able to obtain
the benefits of the invention. The dissenting opinion stated:

I should regard the sale of any patented preparation, of which ordinary water is
an ingredient, as constituting in sufficient substance a practicing of the patent,
where it is sold without the water and directions are given the purchaser for
the adding of it. And I can see no difference in this respect whether the other in

gredients involved are many in number or few.

The dissenting opinion seems to express the more reasonable and equitable
manner of rewarding inventive genius and allowing the public the widest pos
sible use of the results thereof. The majority opinion, if followed, may lead to

a wider application of the "misuse doctrine" and to greater restraint in the

practicing of inventions similar to that in the instant case.
The Patent Act of 1952, Title 35, United States Code (1952), becomes

effective January 1, 1953. Section 271 of that Act reads in part:

(c) Whoever sells a component of a patented . . . composition, . . . constituting
a material part of the invention, knowing the same to be especially made or
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especially adapted for use in an infringement of such patent, and not a staple
article or commodity of commerce suitable for substantial noninfringing
use, shall be liable as a contributory infringer.

(d) No patent owner otherwise entitled to relief for infringement or contributory
infringement of a patent shall be denied relief or deemed guilty of misuse or

illegal extension of the patent right by reason of his having done one or more

of the following: (1) derived revenue from acts which if performed by another
without his consent would constitute contributory infringement of the

patent. . . .

In view of Section 271, the question is here raised whether the court could,
in a situation such as that in the instant case, hold that the patent was mis
used and deny relief. Apparently, unless the court found that a tablet,
especially adapted to yield a patented composition, could be a staple article
of commerce suitable for substantial noninfringing use, the decision would
have to be the reverse of that in the instant case.

FRANCIS X. DOYLE

TORTS�Tenant Cannot Recover from Landlord for Injuries Re
ceived as a Result of Landlord's Failure to Repair the Demised

Premises, Absent a Statute or Clause in the Lease So Providing.

The plaintiff was injured when a retaining wall near which he was playing
collapsed upon him. The wall was located in front of a house owned by the
defendant on the "parking" which is technically owned by the District of
Columbia but which, for the purposes of the court's opinion, was deemed to

create liabilities against the defendant as though it were an actual part of

her property. The court further assumed that the young plaintiff's rights
against the defendant were the same as his uncle's, at whose invitation he
lived upon the premises. The uncle leased the premises from defendant under
an instrument executed in 1936, containing no clause obliging the landlord
to repair. Prior to the accident the landlord's agent had been given notice
of a crack in the wall, but he refused to correct this defect though he had pre

viously made repairs at the tenant's request. Plaintiff brought action in tort

by next friend for the injuries sustained. Held, the landlord was not liable for

the plaintiff's injuries. Bowles v. Mahoney, no. 10,934, U. S. App. D. C,
July 10, 1952; rehearing denied, Sept. 12, 1952.
This two to one decision affirms the well settled rule of the common law that,

in the absence of a clause in the lease, the landlord is not required to repair
the demised premises. Not only is the tenant's obligation to pay rent un

affected by the landlord's failure to repair, Sheets v. Selden, 9 Wall. 416 (U. S.

1868), but the landlord also is free from any liability for resulting damage
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to the tenant's person or goods. Howell v. Schneider, 24 App. D. C. 532

(1905); Fortner v. Moses, 49 A. 2d 660 (Mun. App. D. C. 1946); 4 Thomp
son, Real Property � 1561 (perm. ed. 1940).
On the other hand, where the lease contains a clause requiring the landlord

to repair, the landlord is, at least, liable for the difference between the rental
value of the premises in their actual condition and their rental value
in the condition in which the landlord agreed to put them. Costinett v.

Plaza Hotel Co., 41 App. D. C. 80, 86 (1913); 4 Thompson, Real Property �
1561 (perm. ed. 1940). Whether the recovery is also in tort, i.e., for the actual
loss, where injuries to limb or property have occurred, is a contested question.
A. L. I. Restatement, Torts � 357 (1934), expresses the law for a minority
of jurisdictions which may find tort liability where the landlord promises to

repair. In addition to the breach of covenant these courts may require actual
or constructive notice of the defect before allowing recovery. Robinson v. Heil,
128 Md. 645, 98 Atl. 195 (1916); Barron v. Liedlojj, 95 Minn. 474, 104 N. W.
289 (1905). Chief Judge Cardozo expounds the majority view that the land
lord's promise to repair does not impose tort liability on him in Callings v.

Goetz, 256 N. Y. 287, 176 N. E. 397 (1931). The question still awaits de
cision in the District of Columbia. Fortner v. Moses, supra.
Numerous judges have reiterated the theoretical basis for the landlord's non

liability in these cases, which springs from the conception of leasehold in Anglo-
Saxon law. The lessee is treated as a purchaser of the land for a limited time;
he thus takes a title in an estate and occupies a position quite similar to that
of an owner. Viterbo v. Friedlander, 120 U. S. 707 (1887). The lessee alone
has control of the property; unless the landlord reserves the right he may
not enter the premises even to make repairs. 3 Thompson, Real Property �
1289 (perm. ed. 1940). Because the tenant alone can say who shall be ad

mitted, the English courts have exculpated the landlord even where the ten
ant's wife was injured by the landlord's breach of his covenant to repair.
Cavalier v. Pope, [1906] A. C. 428, 433.
Legal thinking has not followed this rationale in all cases. Even at common

law it could not shape all incidents of the landlord-tenant relationship. The
landlord was not so far a stranger to his own property during the term that he
could not prevent its waste. Thurston v. Mustin, 23 Fed. Cas. 1176, No.

14,013 (C. C. D. D. C. 1828); 4 Thompson, Real Property � 1621 (perm. ed.
1940). The District of Columbia law has, contrary to the law elsewhere, al
lowed the landlord a right of entry to make reasonable repairs. Kaufman v.

Clark, 7 D. C. 1 (D. C. Sup. 1869). In a series of decisions the District of
Columbia Court of Appeals has extended the landlord's tort liability in the

special situation of apartments. Iowa Apartment House Co. v. Herschel, 36

App. D. C. 457 (1911); O'Hanlon v. Grubb, 38 App. D. C. 251 (1912);
Paratino v. Gildenkorn, 55 App. D. C. 271, 4 F. 2d 938 (1925). Legislatures in
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a number of places have interposed to shift a greater burden on the landlord
of tenements, as in New York; of "working class houses," as in England; of
leaseholds in general, as in California. Finally, it must be conceded that
modern conditions, particularly in cities (a distinction recognized by
Scottish law, Cameron v. Young, [1908] A. C. 176), have made the lease
transaction, in reality, a sale of services rather than of property. The civil
and Roman law both regard it as such and have, therefore, imposed liability
on the landlord both in contract and in tort for his failure to repair. Viterbo
v. Friedlander, supra; Staudinger, Kommentar zum Biirgerlichen Gesetzbuch,
Berlin, 1928, II, 415; Arts. 1386, 1719, French Civil Code (Rev. ed. Cachard
trans. 1930); La. Rev. Civ. Code, Art. 2692; Lasyone v. Zenovia Lumber Co.,
163 La. 186, 111 So. 670 (1927).
Primarily, however, the landlord's freedom from tort liability has been

a target of criticism because of its social inutility, its seeming encouragement
to substandard and unsafe housing, a point of view emphasized by the dissent
in the instant case.
It appears safe to assert, however, that lack of repair constitutes a serious

problem only in low rent dwellings, a fact early recognized by the English
legislation, Housing of the Working Classes Act, 48 & 49 Vict., c. 72, s. 12

(1885), presently enacted in the Housing Act, 26 Geo. 5 & 1 Edw. 8, c. 51,
s. 2 (1936). Evidence for this may be found in the increase of home accident
rates for all common types of injuries in low rental dwellings and owner

occupied dwellings of low value. Britten and Altman, Illness and Accidents

among Persons under Different Housing Conditions, p. 30 (1941).
Landowners' practices as to repair suggest a similar conclusion. In the

absence of better evidence, the practice advocated by writers in the field
of real estate management gives some indication. They agree that the land
lord will attain the highest long run net return by keeping his premises in

good repair. 2 Atkinson, Modern Real Estate Practice, p. 94 (1944) ; Jackman,
Real Estate Management and Transfer, p. 219 (1910). But improvements and
modernization offer the landlord little where they are not likely to attract

better tenants, where the neighborhood is going down or composed of unstable

elements. See Frank, Property Owners' Manual, p. 19 (1939). In such circum

stances the ". . . owners can rent these properties, deteriorated as they are,
on a profitable basis. . . 5 Atkinson, Modern Real Estate Practice, p. 191

(1944). This very expectation that the house has only a limited future in

the present case evidently motivated the landlord's agent, who expected a nearby
university to take over the property, in refusing to repair as he had formerly
done. Transcript of Record, p. 84, Bowles v. Mahoney, supra. Furthermore,
rent controls, though they provide for minimum service standards, have dis

couraged repair, a practice otherwise recommended for maximization of land

owners' profits.
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Of course, where a clause in the lease specifically exempts the landlord
from tort liability, his status without such a clause is of little practical sig
nificance. A model lease for dwellings, recommended and copyrighted by the

Washington Real Estate Board, Inc., specifically exempts the landlord from

liability for injury to the tenant's person or property. A similar lease for use

in apartment renting contains a clause which exempts the landlord from

liability for certain types of damage to the tenants goods, though not his

person. It is, therefore, safe to assume that a considerable part of leased
residential property in the District of Columbia is rented under conditions
that make the landlord's common law exemption from tort liability inapplicable.
Two other provisions of the law must be considered in order to evaluate

the working effect of the common law rule and its opposite alternative. The
District of Columbia Code provides that where a building is reported unsafe
to the Inspector of Buildings, and he so finds, he may order the hazard removed

immediately. D. C. Code 1951, � 5-501. Repairs necessary to render the
structure safe may be made by public officials and the cost charged to the
owner if the latter does not undertake them. D. C. Code 1951, � 5-503.
If a tenant realizes that this remedy is available he may thus force the land
lord to make certain repairs to which, without the statute, he would not be
entitled. One person at the Building Inspector's office devotes his full time to

following up this type of complaint. (Statement made to the author by Mr.

J. J. Kimball, Inspector of Buildings for the District of Columbia). Further

more, such defects may come to the attention of inspectors when making
periodic license inspections for apartment buildings and rooming houses.
D. C. Code 1951, �� 47-2302, 47-2328. Proposed housing regulations for
the District of Columbia would also subject tenement houses to licensing in

spections in connection with which dangerous disrepair might come to official
notice. Government of the District of Columbia, Housing Regulations, Part

I, Section 2102.

The District of Columbia Emergency Rent Act, D. C. Code 1951, ��
45-1601�45-1611 (Supp. I 1952), extended to April 30, 1953, by Pub. L.
No. 430, 82d Cong., 2d Sess. (June 30, 1952) similarly gives sanctions aimed
at repair directly rather than at penalizing or compensating for its injurious
consequences. The act provides for the establishment of minimum standards
which the tenant may enforce by several methods. He may petition the

Rent Administrator to order the landlord to either lower the rent or maintain
the required minimum services, those services to which the tenant was "en

titled" on a specified standard date. D. C. Code 1951, � 45-1604 (c) (Supp. I
1952). The effect of this section is, therefore, to make compulsory those

practices which had previously been maintained only as good business.
Black v. Wilson, 61 A. 2d 493 (Mun. App. D. C. 1948). Or the tenant may

sue the landlord at law for $50 or double the value of the services of which
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the landlord deprived him, whichever is more. D. C. Code 1951, � 45-1610
(Supp. I 1952). But in the latter event he may recover only for ". . . services
to which he was entitled as of right," i.e. to which he was entitled in the absence
of the statute, at the standard rate. Roumel v. Goldberg, 46 A. 2d 114 (Mun.
App. D. C. 1946). Where the service was repair, therefore, this means of

recovery was denied the tenant, because there was no right to repair at
common law. Mitchell v. David, 51 A. 2d 375 (Mun. App. D. C. 1947);
Goldberg v. Roumel, 47 A. 2d 790 (Mun. App. D. C. 1946).
From all this it is evident that, whatever the social effects of a change in

the common law rule exempting the landlord from tort liability, they would
operate only over a limited area. Stipulations in leases, unless the courts

would ignore them as against public policy, would make the change irrelevant
for many relationships; present practice as to repairs would often make it

superfluous. Injuries from disrepair are now frequently prevented by timely
intervention of administrative power, when the tenant is informed enough
to avail himself of it. It is only where buildings are in most serious disrepair
and where the tenants are most helpless that tort liability on the landlord
for his failure to repair might produce any appreciable effects. The area thus
delineated is one peculiarly appropriate to the remedies of tort law. Damages
by way of compensation are the most feasible sanction in such situations.
Alone on the basis of social policy, it would seem, therefore, to be no undue

usurpation of legislative functions to judicially change the inherited rule.
tillmann neuner

TORTS�An Unauthorized Telecast of an Animal Trainer's Act Be

tween the Halves of a Professional Football Game Is Not an In

vasion of Privacy under Sections 50 and 51 of the New York Civil

Rights Law.

Gautier, a well-known animal trainer, was hired to perform at Griffith

Stadium in Washington, D. C. between the halves of a Redskin football game.
The contract specifically provided that the act was not to be televised without

the written consent of the American Guild of Variety Artists. Just before the

game Gautier was informed that the entire program, his act included, would

be televised. In spite of his immediate protests, when the first half of the game
and a one-minute Chesterfield commercial ended, Gautier and his animals

entertained not merely the 35,000 spectators then present in the Stadium, but
also an unseen audience watching an estimated 17,300 television sets within

a forty-mile radius of New York City. While it was in progress, an announcer

described the act but made no further reference either to the sponsor or

to his product. The remaining acts, another one-minute commercial and the
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second half of the game, closing, undoubtedly, with another advertisement,
completed the program.
Gautier, alleging that the unauthorized telecast constituted an invasion

of his privacy within the State of New York for advertising and trade purposes,
brought an action for damages in the New York City Court against Pro-

Football, Inc., the owner of the Redskins, American Broadcasting Company,
the televiser, Liggett & Meyers Tobacco Company, the sponsor, and Newell-
Emmett Company, the advertising agency. The trial judge decided that
Gautier's name and picture had been used for advertising purposes, primarily
because he found that the program did not constitute a public event, or news,
and that Gautier had neither consented to the telecast nor waived any right
of privacy yet remaining to him. Gautier was awarded $500.00 damages
against all of the defendants, except Pro-Football, which had not received
service of process. On appeal by the defendants the Appellate Term of the
New York Supreme Court affirmed. On a second appeal the Appellate Division
reversed the decision and dismissed the complaint. Gautier v. Pro-Football,
Inc., 278 App. Div. 431, 106 N. Y. S. 2d 553. Then Gautier appealed by
permission to the Court of Appeals, which affirmed the decision of the Ap
pellate Division. Held, there was no use of Gautier's name or picture for

purposes of advertising or trade, hence his privacy was not infringed within
the meaning of Sections 50 and 51 of the Civil Rights Law. Gautier v. Pro-

Football, Inc., 107 N. E. 2d 485 (N. Y. 1952).
The background against which this case must be considered is the statutory

rather than common law basis of the right of privacy in New York. As

originally set forth by Warren and Brandeis in The Right of Privacy, 4 Harv.
L. Rev. 193 (1890), the common law right was broad in scope. Adopting
this view, the A. L. I. Restatement, Torts (1939) indicates in Section 867 that:

A person who unreasonably and seriously interferes with another's interest in
not having his affairs known to others or his likeness exhibited to the public
is liable to the other.

and, in discussing liability, states, in Comment (d) :

. . . liability exists only if defendant's conduct was such that he should have
realized that it would be offensive to persons of ordinary sensibilities. It is only
where the intrusion has gone beyond the limits of decency that liability
accrues.

In practice three major types of intrusion have been held to be within this

common law right: infringements of a person's solitude; publicity given to

his name, likeness, or to private information about him; and appropriation
of his personality for commercial purposes. Prosser, Torts, p. 1050 (1941).
Under this broad concept, recovery has been permitted, for example, where

a dictaphone was used to listen to a person's conversations, McDaniel v.
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Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 2 S. E. 2d 810 (1939);
where a hospital permitted publication of a picture of the nude corpse of
the plaintiff's deformed child, Bazemore v. Savannah Hospital, 171 Ga. 257,
155 S. E. 194 (1930) ; and where a motion picture, using her maiden name, re
vived the memory of a reformed prostitute who had been a defendant in a

notorious murder trial, Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931).
By contrast the New York statute is narrow in scope. Designed to remedy

the particular situation left unredressed by the rejection of the common

law theory in the famous, but unpopular, decision in Roberson v. Rochester
Folding Box Co., 171 N. Y. 538, 64 N. E. 442 (1902), the statute protected
only the last of the three types of intrusion noted above. In defining the right
of privacy, the Civil Rights Law prescribes in Section 50 that:

A person, firm or corporation that uses for advertising purposes, or for the pur
poses of trade, the name, portrait or picture of any living person without having
first obtained the written consent of such person, or if a minor of his or her

parent or guardian, is guilty of a misdemeanor. [Italics supplied.]

Section 51 uses the same terms in providing actions for injunction and damages.
The instant case demonstrates that the italicized phrases not only restrict
the intrusions which New York courts may consider to the area of commercial

appropriation, but even within these limits permits recovery only where there
is some direct connection between the appropriator's advertising or trade

purposes and the infringement, if the latter is not otherwise excused by the

privilege granted to news.

The language of the Restatement, Torts, supra, indicates that even at

common law the right of privacy was not absolute. Matters of general interest,
communications privileged under the law of slander or libel, oral publications
where no special damage was shown, persons in the public eye or who had con

sented to the publicity were considered within the realm of legitimate public
interest and so beyond any protection afforded the personal right. Accordingly,
recovery has been denied where a picture of a suicide was stolen from her

apartment and published as part of the news report without her husband's

consent, Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P. 2d 491

(1939). However, since such things as common decency, substantial invasion,
degree of authorized publication and relevance to the reasons creating the

public interest were conceived as circumscribing these privileged areas, recovery
has been permitted where the picture of a person starving to death from a

rare disease in spite of an abnormal consumption of food was published without

her consent, Barber v. Time, Inc., 348 Mo. 1199, 159 S. W. 2d 291 (1942).
In construing the two statutory criteria the New York courts have operated

within this common law framework of privileged communication. Recovery has

been relatively easier in cases involving advertising since the overriding public
interest required to create a privileged situation is not present. Accordingly,
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the definition of "advertising purposes" as "solicitation for patronage" and
the proviso that the statute is not infringed "unless the name, picture, or

portrait appears in, or as part of, an advertisement" laid down in Jeffries v.

New York Evening Journal Pub. Co., 67 Misc. Rep. 570, 124 N. Y. Supp. 780
(1910), has been strictly applied in subsequent cases. Under this ruling
recovery has been permitted where photographs of a professional dancer in

dancing poses were used without his consent in advertising shoes, Fisher v.

Murray M. Rosenberg, Inc., 175 Misc. Rep. 370, 23 N. Y. S. 2d 677 (1940).
Even the State has been held liable, under a waiver of immunity statute, for

using the plaintiff's picture without her consent for advertising purposes in
connection with the operation of a skiing facility for a fee, Seidelman v. State,
110 N. Y. S. 2d 380 (1952). But where a former child prodigy's name was

used in advertising an article about him which was found to be privileged be
cause it had current news value, recovery was denied, Sidis v. F-R Pub.

Corporation, 34 F. Supp. 19 (S. D. N. Y. 1938), aff'd, 113 F. 2d 806 (2d Cir.
1940). In addition where there was only incidental mention of a name in a

commentary within paid advertising space, but not in connection with the
advertiser's product or business, recovery was also denied, Wallach v. Bacharach,
192 Misc. Rep. 979, 80 N. Y. S. 2d 37, aff'd, 274 App. Div. 919, 84 N. Y. S.
2d 894 (1948). In the instant case, the rule has merely been extended to

the medium of television. Since the court saw no direct connection between
Gautier's performance and the commercial immediately preceding it, recovery
on the basis of "use for advertising purposes" would not have been consistent
with the precedents.
In cases involving "purposes of trade," which has been defined as a use

for the purposes of promoting the sales of the publication or product, Sarat
Lahiri v. Daily Mirror, Inc., 162 Misc. Rep. 776, 295 N. Y. S. 382, 389 (1937),
the courts have first attempted to determine whether the circumstances created
a privilege. If there is doubt, public interest in true dissemination of informa
tion must be balanced against the interest in the preservation of an inviolate

personality, weighing such factors as the character of the medium employed,
the nature of the subject matter and its treatment, and the extent of the
actual invasion. In the light of these factors, recovery was allowed a professional
golfer who gave a private exhibition of trick shots gratis for a newsreel when
the film was later incorporated into a humorous "short" on sports, Redmond
v. Columbia Pictures Corp., Ill N. Y. 707, 14 N. E. 2d 636 (1938). Denial
of recovery in the present case is not inconsistent with the Redmond decision
because of the great news potential of television and the factual presentation
of a spectacle of great public interest with which the plaintiff, a paid enter

tainer voluntarily before the public, was intimately connected. The court

indicated that while there might be an action for breach of the contract be

tween Pro-Football, Inc. and Gautier, such a breach did not give rise to a
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cause of action under a law designed to protect the personality of an individual
and not his contract or property rights.
Illustrative of some of the problems peculiar to television is the jurisdictional

problem involved. The New York law provides that the infringement must
occur "within the state." The appellate courts accepted as "self-evident" the

finding of the trial judge that there had been such an invasion since the
telecast was viewed in New York City and its immediate vicinity. This would
be in apparent agreement with Section 377 of the A. L. I. Restatement, Conflict
of Laws (1934) which provides:

The place of the wrong is in the state where the last event necessary to make
the actor liable for an alleged tort takes place.

On this theory, the "last event" would be the actual viewing of the telecast

by an audience. On the other hand, if the telecast were considered primarily
as a communication, jurisdiction might have been claimed by either the New
York or District of Columbia courts on the theory that when a communication
is sent from one state to another, each state has jurisdiction over the com

munication. See A. L. I. Restatement, Conflict of Laws � 66 (1934).
This is one of the first cases alleging an invasion of privacy via television

to reach the highest court of a state. The public interest in what may one

day be the most widely used means of instantaneous communication of news

and entertainment was consciously balanced against the correspondingly in

creasing necessity for additional safeguards of the personal right. The tre

mendous informative and educational possibilities of television, coupled with
the economic necessity for commercial sponsorship of the programs, explains
the finding of both appellate courts that sponsorship per se does not constitute

a use for advertising or trade purposes of everything included in the telecast.

It is submitted that this finding can also be justified by the almost absolute

privilege given other news media in the past, as well as by a recognition of

the fact that news or public interest evoke the sponsorship rather than the

other way about. There does not appear to be any foreseeable danger of

encouraging widespread invasions of privacy by accepting the ruling in this

case.

HELEN STEINBINDER
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CASES AND READINGS ON ADMINISTRATIVE LAW�J. Forrester Davison

and Nathan D. Grundstein. The Bobbs-Merrill Company, Inc., Indianapolis,
Ind., 1952. Pp. xxvi, 777, Supp. 34. $9.00.

This is the work of Professor Davison of George Washington Univer

sity Law School, and of Mr. Grundstein of Wayne University. As in
dicated in the title, this is not only a book of law cases, but it also contains
many excerpts from public documents, books, and law journal articles
on the history and development of constitutional and administrative
law in England and in the United States. There are more than fifty of
these excerpts, interspersed with court decisions, and they account for
approximately one-sixth of the total number of pages in the book.

One of the interesting things about the selection and organization of
the material incorporated in this book is the stress laid upon the theory
and practice of the separation of powers, legislative, executive and

judicial, in the federal government. Much of it is plain constitutional

law, generally covered in courses on that subject, such as congressional
investigatory powers, presidential discretionary powers in the field of

foreign relations, and justiciable cases and controversies. To the
student who has not taken a course in constitutional law, this back

ground must, of course, be covered here, because its historical develop
ment and its present significance must be known to every student of
the law and to every attorney at law. About one-third of this book is
devoted to these concepts. The material presented includes a few of
the so-called classical cases on these subjects. It is rather widely
scattered, and the student who has not been previously informed on

these matters will need much assistance in developing clarity of thought
in his analysis of the legal principles involved and in his application of
these principles to the many varied types of factual situations to which

they must be applied.
Part III of this book, which covers about two hundred pages, is

devoted to administrative procedures, particularly set forth as "The

Hearing Process," under the following sub-headings: Need for Ad
ministrative Hearing, Requirements of a Full Hearing, Information
Necessary to Start Administrative Compliance Proceedings, Hearing
Officer, Notice of Hearing, Bias, Evidence, Findings, and Res Judicata.
This part of the case material will bring home to the student the practical,
tangible, and most interesting aspects of administrative law and will

124
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clarify his thinking on the subject. The selected material here sets
forth a few of the older leading cases, but it is confined for the most part
to recent cases, about thirty in number, decided since the Federal Ad
ministrative Procedure Act went into effect in 1946. It is noteworthy
that there is added to this book a supplement which sets forth the full
text of that Act, together with some later legislative proposals, and also
a reprint of the so-called Model State Administrative Procedure Act
drafted by the National Conference of Commissioners on Uniform
State Laws in 1944, together with a few brief readings thereon.
At this point, it may be appropriate to comment further upon the

emphasis given to the selection of very recent court decisions in Part

III, above noted, and also in the remaining parts of the book which
follow, on judicial review, administrative discretion, and rule making.
United States Supreme Court cases rendered since 1940, to the number
of almost fifty, have been here incorporated. It is also of interest and

significance to note that the authors have included many lower federal
court decisions which will probably bring the problems involved closer
home to the students. These include a few United States District Court
cases. The number of Court of Appeals cases is almost forty, and most

of them are dated 1949, 1950 and 1951. To law students in Washington,
D. C, it is especially interesting that sixteen of these appellate cases

were decided by the judges of the Court of Appeals for the District
of Columbia Circuit. Let it be understood, however, that this con

centration in Washington is coincidental with the location of federal
administrative boards and commissions there.
In the selection of the recent Supreme Court opinions, the authors of

this casebook seem to have shown a preference for those written by
the justices who were once law professors. They selected seven cases

in which Justice Frankfurter wrote the Court's opinion and also eleven
of his dissenting and concurring opinions, together with more than ten

cases in which Justices Douglas and Rutledge wrote opinions.
Part IV of this casebook, entitled "Judicial Scrutiny," covers the

scope of judicial review, "constitutional" issues of fact, and questions
of "law," a total of more than one hundred pages.
Following this is a sixty-five page section (Part V) on the subject of

administrative discretion in its relationship to legislative and judicial
powers. This opens with a philosophical and erudite nine page discussion

by the authors, followed by extracts from the scholarly writings of
ten other authors, and many pages of opinions written by Justice Frank

furter. The authors then consider Presidential Discretion, and among
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the cases set forth under this heading is the outstanding 1952 opinion of
United States District Judge Pine on the President's power, by executive
order, to take possession of plants involved in the steel strike.
The final chapters of this book are devoted to the various aspects of

administrative rule making, as distinguished from adjudication. They
cover statutory grants of such powers, types of administrative regulations,
and procedures governing their adoption and promulgation. The last
chapter also enters the executive field, specifically Presidential Rule
Making, and presents both historical and analytical commentary on

the subject.
ROBERT A. MAURER*

CASES ON CHURCH AND STATE IN THE UNITED STATES�Mark De
Wolfe Howe. Harvard Univ. Press, Cambridge, Mass., 1952. Pp. 393. $6.00.

The title of this welcome volume is sufficient to explain its timely and
topical significance. It is the first collection of cases on the Church
and State phase of constitutional law and is therefore a sign that the

legal aspects of religious liberty are finally getting the attention which
they deserve.
Professor Howe, of Harvard Law School, divides his material into

five sections,�the disestablishment of established churches, the church
as a corporation, the effects of ecclesiastical adjudications, the police
powers vis a vis religious liberty, and religious education and the state.
The first section is largely historical and deals with the struggles in

Virginia and Massachusetts to effect complete religious liberty. Pro
fessor Howe's comments on this phase of his topic are succinct and

pointed, but students and virtually all non-professional historians will
find this section difficult and tedious without fuller explanation.
The second part of the volume dealing with the church as a corporation

again tends to be sticky. This phase of Church-State relations is almost

entirely state statutory law. As a result general principles about religious
liberty are not encountered very often in this area. The third section

brings us to one of the most interesting phases of America's unique
Church-State relations�the effects of ecclesiastical decisions about

property, rectorships, etc., on civil law. The recent celebrated case of
Dr. Melish's dismissal and attempted reinstatement via the civil courts
is proof that this area of Church-State relations is by no means obsolete.

* Emeritus Professor of Law, Georgetown University School of Law.
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The fourth major division of Professor Howe's collection�on the
police power and religious liberty�introduces us to an area where
recent Supreme Court jurisprudence has expanded in unprecedented
ways. Here we find the well-known decisions on conscientious objectors,
Jehovah's Witnesses and the New York Court of Appeals' decision in
the "Miracle" controversy. One would feel that this section on the
police power chronicled the most vital area of Church-State relations if
it were not for the last section of this book where the relationship of
religious education and the state is taken up. Here is perhaps the most

rapidly expanding part of American Church-State law. And in this
controversial area Professor Howe has gathered for us the decisions
bearing names already famous�Pierce, Cochran, Gobitis, Everson,
McCollum, Zorach.

Since Professor Howe in his introduction very humbly states that he
realizes the limitations of his volume it is not a pleasant task to spell
out those limitations. The ideal and final volume in this field should,
as Professor Howe points out, contain extensive annotations and editorial
comment. The lack of this material is, as Professor Howe would admit,
the most serious limitation of his book as it now appears in its pre
liminary form. One would do well to use Zollman's American Church
Law1 in connection with the use of Professor Howe's case book. But
even this text by Zollman is now very much out of date since in the last

twenty years the law on Church-State relations has greatly expanded.
The Separation of Church and State in the United States,2 by Johnson
and Yost, though not professedly a legal textbook, would also offer
a good deal of guidance to the students who will use Professor Howe's
case-book.
While a great deal of gratitude is due Professor Howe for his labor

and skill in compiling this collection of cases one feels upon reading
them that in no other field of law is the bare decision less revealing than
in the area of Church-State relations. In this field as in no other the
student must be acquainted with the complex background of tensions
which has precipitated a court ruling on a matter of religion. Hence a

book for students in this field must include no small amount of material
on the theological, historical and sociological aspects of religious liberty.
It is to be hoped that Professor Howe in his final draft of the preliminary
opus here under review will synthesize for us the vast amount of material

1 West Pub. Co. (1933).
2 Univ. of Minnesota Press (1948).
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which exists on the background of religious freedom in this country.
A work of this kind will be a service to the legal world, to the cause

of religious freedom and to American democracy whose roots are so

inextricably woven into the history of religious liberty.
ROBERT F. DRINAN, S.J.*

PRINCIPLES OF INTERNATIONAL LAW�Hans Kelsen. Rinehart & Company,
New York, N. Y., 1952. Pp. xvii, 461. $5.00.

The range of materials available to assist the teaching of international
law has never been extensive. The standard treatises of Hyde and

Oppenheim-Lauterpacht are by reason of their length but indifferently
suited to that use. What few introductory texts there are have gen
erally not pursued an adventurous course, and the more numerous col
lections of cases and materials differ more significantly in their choice
of contents than in their approach to international law.
Professor Kelsen's Principles of International Law, a recent addition

to the Fletcher School Studies in International Affairs, is a radical and

stimulating departure from the familiar pattern. Its merits are two

fold: In the first place, its method is distinctly Continental. The

emphasis is on principle rather than on case, on synthesis rather than
on analysis, on the unity of the legal order instead of the infinite diver

sity which Anglo-American jurisprudence finds in the law. It is perhaps
only out of deference to the traditionalists that the footnotes contain a

large number of digested cases and quotations from other legal materials
which illuminate some of the practical aspects of the matters discussed
in the text above.
This new text is, secondly, even more significant for being a detailed

exposition of international law in the light of the author's pure theory
of law. The usual dichotomy of the laws of peace and war and such
conventions as the opening theme of the distinction between the subjects
and objects of international law are replaced by an ingenious grouping
of the topics of international law under the rubrics of Professor Kel
sen's jurisprudence. Violations of international law are first established
to be international delicts, which are, in the absence of agreements
concerning reparation of the damage caused by the delict, punishable
by the sanctions of bellum justum or by reprisals�the measures of self-

* B.A., 1942, M.A., 1947, Boston College; LL.B., Georgetown University School of

Law, 1949, Member of the D. C. Bar.
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help recognized by international law. In this setting are placed the sub
stantive law of war and a discussion of the use of force under the
United Nations Charter. International law, which is of an unlimited
validity in time and space, is regarded as operating in the personal
sphere on states, in the sense that international law leaves it to the state
to determine who is required to fulfill the norm of international law,
and only exceptionally directly on individuals. In the national sphere,
there are no matters which are by nature incapable of being regulated by
international law. The essential function of international law appears
as the determination of the spheres of validity of the national legal
orders. The law relating to state territory is considered in connection
with international law's role in defining the territorial sphere of validity
of the national legal order, and such matters as. extra-territoriality and

jurisdiction over acts of another state in connection with the personal
sphere of national law. Protection of aliens, nationality, and private
international law are aspects of the material sphere of validity of na
tional law, and the recognition of states and governments is synonymous
with the determination of the national law's temporal validity.
The force of customary law and the law of treaties are discussed in
the context of the creation of international law and such matters as arbi
tration and judicial settlement in that of the application of the law of
nations. The book concludes with an eloquent and highly persuasive
defense of the unity of the international and national legal orders against
the claims of the pluralists. Although Professor Kelsen places the choice
between the hypotheses of the primacy of national law or of international
law outside the science of law, his personal choice is plainly the latter.

Notwithstanding the cogency and close reasoning of Professor Kel-
sen's argument, one cannot fail to have doubts at several points which
are crucial to his theory of international law. For example, the relation

ship of delict and sanction is regarded as the common element of the
international legal order and the national legal orders which depend
upon it. Whether international law has actually reached the stage
at which, in the absence of a force monopoly in the international com

munity, lawful war and reprisals are so clearly and universally distin

guished from the unlawful employment of force as to constitute a sys
tem of sanctions, has, if anything, become more questionable in recent

years. Professor Kelson recognizes that international law as it has

existed before today may be difficult to reconcile with his theory of

contemporary positive law, and references to the irrelevancy of history
and to the primacy of inter-tribal law over tribal law in primitive law are
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not altogether satisfactory explanations of the international law of the
nineteenth century. If the use of force in international relations does
not fall into a clear pattern of delicts and sanctions, international law
emerges as a system fundamentally different from domestic law, and
the unity of the legal order is to that extent impaired.
The Principles is frankly addressed to the law student and to other

persons embarking on the study of international law. In pursuing that

end, it borrows heavily from the General Theory of Law and State1 and
The Lam of the United Nations,2 the two principal works which have

already placed the author's ideas on international law and organization
in common currency, and is largely an amplification and particularization
of views which are already familiar. It is therefore as an introductory
textbook for students that it must be assessed. The combination of
international law and jurisprudence may well present difficulties for
such persons, and the American student's pragmatic temper may require
that the book be supplemented with a case-book. For students who
are patient enough to follow its rigidly logical course, the experience
cannot fail to be a rewarding one. Those already familiar with inter
national law, whether as practitioners or as advanced students, will
derive new insights and new wisdom from the words of one of the best-
known legal philosophers of our age.

RICHARD R. BAXTER*

PROTECTION OF INTERNATIONAL PERSONNEL ABROAD�Carol McCor-
mick Crosswell. Oceana Publications, New York, N. Y., 1952. Pp. x, 198. $6.00.

In Protection of International Personnel Abroad, Dr. Carol McCormick
Crosswell has made available to the student, advocate, jurist and diplomat
a terse, clearly written monograph dealing with the law and practice
affecting the privileges and immunities of international personnel and
international organizations. At first impression, when any book deals with

privileges and immunities, one readily associates the expression with the

immunity accorded to foreign states and heads of states, diplomatic
envoys and, perhaps, public vessels and other public property. These

privileges and immunities, properly termed diplomatic privileges, and

immunities, are not the subject matter of Dr. Crosswell's book. Rather,
1 Translation by Anders Wedberg, Harvard Univ. Press (1945).
2 F. A. Praeger Co. (1951).
* Member 'of Massachusetts Bar.
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she deals with the types of privileges and immunities that have become
very important in recent years by virtue of the increasing number of
international organizations and agencies and the expanding scope of
their functions.
These privileges and immunities differ from those accorded sovereign

states under international law and practice and are distinguished by
the use of the phrase international privileges and immunities. The au

thor informs the reader that, "Their origin springs from the fact that
sufficient privileges and immunity must be granted to insure the inter
national organizations, within the countries in which they carry on their
work, the independent status which the common interest of the par
ticipating governments demand. The foundations of this independence
are in the basic instruments which create the organizations."1 It is clear
ly indicated that these international privileges and immunities are

extended by virtue of multilateral and bilateral treaties and are gen
erally given effect by internal legislation. These conventions are not

only referred to, but often their provisions are reproduced in detail and
some of them are set forth in their entirety in an appendix to the book.
The author has indicated that, although it may be said that sovereign
states are not obligated to extend all of these privileges to persons who
are their own nationals, nevertheless, in relation to acts performed in
their official capacity even these nationals are granted a certain "quasi-
diplomatic status."
The book, containing eleven chapters, treats, the subject matter in a

logical and orderly fashion. Chapter I tersely discusses some of the
international organizations concerned and their basic documents. In
the second chapter the reader will find an adequate discussion of the

juridical personality of international organizations and matters pertain
ing to the special protection accorded to their property, funds and other
assets. In addition to a discussion of the concept of waiver of immunity,
Chapter III specifically discusses the privileges and immunities of inter
national organizations with respect to matters of taxation, communi
cations and freedom from financial control. In this chapter the author
discusses Section 3 of the United Nations General Convention which

provides that the premises of the United Nations shall be inviolable, and
the property and assets of the organization, wherever located and by
whomsoever held, shall be immune from search, requisition, confisca-

1 Pp. v-vi.
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tion, expropriation and any other form of interference whether by execu

tive, administrative, judicial or legislative action.
Chapter IV involves a discussion of the specific privileges and im

munities of officials of international organizations. Not only is the gen
eral staus of these officials adequately treated, but specific matters
such as travel facilities, the laissez-passer and related matters are also
discussed. In the words of Judge Green H. Hackworth, who has written
an interesting and concise foreword to the book, "Of special interest,
particularly to the legal profession, are the cases that have arisen�sev

eral in the courts�in which officials in some of these organizations have
been involved."2 These cases which have ranged in seriousness from
minor traffic violations to charges of espionage are briefly treated in
Chapter V, entitled "Legal Action Affecting International Organizations
Officials."

Chapters VI and VII deal respectively with the taxation of officials
and their national service obligations. Chapter VIII deals with the im

portant subject of representatives of members to international organiza
tions. Under this heading Dr. Crosswell discusses their special status
and a few specific incidents that have arisen. The subject of waiver of
immunity is separately treated in Chapter IX. Since it is obvious that
the preceding chapters did not deal with all of the personnel that might
be serving these international organizations, two additional chapters can

be found in the book. Chapter X discusses the status of experts on

missions for international organizations, while Chapter XI concludes
the discussion by a treatment of other persons such as representatives
of the press, radio or other informational agencies who may be con

nected with international organizations.
A rather remarkable statement of the underlying thought of the entire

book can be found in a one page and a half summary on pages 105 and
106 of the book. In that summary, under the heading of "Conclusions,"
the author states that "Diplomatic immunity may in some cases result
in injustice, but it nevertheless facilitates the smooth and efficient func

tioning of international organizations."
Under the heading "Addenda," the reader will find a discussion of

the privileges and immunities of the North Atlantic Treaty Organiza
tions. This discussion may very well be considered the twelfth chapter
of the book. In addition thereto the book contains several appendices

2 p. iv.
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consisting of the "Convention on the Privileges and Immunities of the
United Nations," the "Agreement Between the United Nations and the
United States of America Regarding the Headquarters of the United
Nations," the "Convention on the Privileges and Immunities of the

Specialized Agencies," the "International Organizations Immunities
Act,"3 the "Agreement on the Status of the North Atlantic Treaty
Organization National Representatives and International Staff," and the

"Agreement between the Parties to the North Atlantic Treaty Regard
ing the Status of their Forces."
There can be no doubt that this terse monograph, which treats such an

important subject and contains in such convenient form the basic docu
ments which form the core of the discussion, will be an extremely wel
come book, not only by the large number of international personnel
and organizations that are referred to, but also by students, lawyers
and statesmen interested in this important phase of international law.

EDWARD D. RE*

3 59 Stat. 669 (1945), 22 U. S. C. � 288 (1946).
* Professor of Law, St. John's University School of Law.
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