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COMMUNICATIONS ACT AMENDMENTS, 1952�
CLARITY OR AMBIGUITY
Thomas H. Wall* and John B. Jacob**

f\N JULY 16, 1952, the President of the United States signed the
Communications Act Amendments, 1952, an Act,1 which amends

the Communications Act of 1934, as amended.2 This new law, which
has had a long legislative history,3 represents the only major change
in the basic Act since its adoption in 1934, and deals, for the most

* B. S. (S. S.), Niagara University, 1942; LL. B., Georgetown University School of

Law, 1948; LL. M., Georgetown University School of Law, 1951; Member of the District
of Columbia Bar, former Attorney, Federal Communications Commission. Associate,
law firm of Dow, Lohnes and Albertson, Washington, D. C.
** LL. B., The George Washington University School of Law, 1932 ; Member of the

District of Columbia Bar. Associate, law firm of Dow, Lohnes and Albertson, Washington,
D. C.

1 Pub. L. No. 554, 82d Cong., 2d Sess. (July 16, 1952).
2 48 Stat. 1064 (1934), as amended 50 Stat. 189 (1937), 47 U. S. C. � 151 (1946).

The day after the President signed the Act, the Federal Communications Commission
notified all interested parties that, to the extent that its Rules and Regulations were

inconsistent with the requirements of the new Act, they were to be considered as

superseded. Public Notice, F. C. C. 52-750.
3 As stated by the Committee on Interstate and Foreign Commerce in its report

to accompany the Bill, S. 658: "Several of the provisions of the Bill go back to the
Sanders Bill (H.R. 5497, 77th Cong.) on which extensive hearings were held before

this Committee in 1942, and the White-Wheeler Bill (S. 814, 78th Cong.) on which

hearings were held before the Senate Interstate Foreign Commerce Committee in

1943 ... in 1947 the White and Wolverton Bills were introduced (S. 1333 and H.R.

3595, 80th Cong.) . . . The Senate Committee on Interstate and Foreign Commerce held

hearings on S. 1333 and reported the Bill on June 9, 1948 (S. Rept. 1567.) During
the 81st Cong, the Senate Committee held hearings on and reported S. 1973, which

subsequently passed the Senate . . . S. 658, the Bill here reported (which as it

passed the Senate, was almost identical with S. 1973) was reported by the Senate

Committee (S. Rept. 44) on January 25, 1951, and was passed by the Senate on

February 5, 1951. Hearings on S. 658 were held before this Committee during April,
1951, and a printed volume of such hearings comprises 419 pages." H.R. Rep.
No. 1750, 82d Cong., 2d Sess. 1 (1952).
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part, with the structure of the Federal Communications Commission
and its administrative procedure.
The purpose of this article is to give consideration to the question

whether the principal objective of the new law, which is to clarify the
meaning and intent of the Communications Act of 1934,4 has been
accomplished.
Before discussing the Communications Act Amendments, 1952, it might

be well to summarize briefly the past history of federal regulation
of radio communications.5 For convenience, Mr. Justice Frankfurter's
resume contained in National Broadcasting Co. v. United States* is
relied upon.
Congressional control of radio began with the Wireless Ship Act of

June 24, 1910,7 which forbade any steamer carrying, or licensed to

carry, fifty or more persons to leave any American port unless equipped
with efficient apparatus for radio communication, in charge of a skilled
operator. Two years later, Congress enacted the Radio-Communications
Act of August 13, 19 12.8 This statute forbade the operation of radio
apparatus without a license from the Secretary of Commerce and

Labor, allocated certain frequencies for the use of the Government,
and imposed restrictions on the character of wave emissions, the trans
mission of distress signals, and the like. The Act of 1912 had not set
aside any particular frequencies for the use of private broadcast
stations. Consequently, the Secretary of Commerce selected two fre

quencies and licensed all stations to operate upon one or the other of
these channels. The number of stations increased so rapidly, however,
and the situation became so chaotic that the Secretary, upon the
recommendation of the National Radio Conference which met in Wash

ington in 1923 and 1924, established a policy of assigning specified
frequencies to particular stations. But the problem created by the

extraordinarily rapid development of radio was far from solved. The

Secretary of Commerce was powerless, under existing law, to deal with
the situation.9 The President appealed to Congress and in response the

4 98 Cong. Rec. 7522 (June 17, 19S2).
6 For an interesting and informative discussion of the early years, see the chapter

on the "Development and Control of Radio Broadcasting" contained in The Memoirs

of Herbert Hoover, the Cabinet and the Presidency, 1920-1933 (19S2).
� 319 U. S. 190, 210-215 (1943).
7 36 Stat. 629 (1910), 46 U. S. C. �� 484-488 (1946). The enforcement of this

legislation was entrusted to the Secretary of Commerce and Labor.
8 37 Stat. 302 (1912). Repealed 44 Stat. 1174 (1927), 47 U. S. C. �� 51-63 (1946).
9 It had been held that he could not deny a license to an otherwise legally qualified
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Radio Act of 1927 was enacted. That Act created the Federal Radio
Commission, composed of five members, and endowed the Commission
with wide licensing and regulatory powers. The basic provisions of
the 1927 Act are incorporated into the Communications Act of 1934.10
As stated in Federal Communications Commission v. Pottsville Broad

casting Corporation:11
In its essentials the Communications Act of 1934 [as far as its provisions relat
ing to radio are concerned] derives from the Federal Radio Act of 1927. . . .

By this Act Congress, in order to protect the national interest involved in the
new and far-reaching science of broadcasting, formulated a unified and compre
hensive regulatory system for the industry. The common factors in the admin
istration of the various statutes by which Congress had supervised the different
modes of communication led to the creation, in the Act of 1934, of the Com
munications Commission. But the objectives of the legislation have remained

substantially unaltered since 1927.

Section 1 of the Communications Act12 states its purpose of regulating
interstate and foreign commerce and communication by wire and radio
so as to make available, insofar as possible, to all the people of the
United States a rapid, efficient, nation-wide, world-wide wire and radio
communication service with adequate facilities at reasonable charges.
Section 303 13 states that except as otherwise provided, the Commission
from time to time, as public convenience, interest or necessity requires,
shall: (a) classify radio stations; (b) prescribe the nature of the
service to be rendered by each class of licensed stations and each station
within any class; (c) make such regulations not inconsistent with law
as it may deem necessary to prevent interference between stations and
to carry out the provisions of this Act; (d) study new uses for radio,
provide for experimental uses of frequencies, and generally encourage
the larger and more effective use of radio in the public interest; (e)
have authority to make special regulations applicable to radio stations

engaged in chain broadcasting; and (f) make such rules and regulations

applicant on the ground that the proposed station would interfere with the existing
private or Government stations. Hoover v. Intercity Radio Co., 52 App. D. C. 339,
386 Fed. 1003 (1923). See also United States v. Zenith Radio Corp., 12 F. 2d 614

(N. D. 111. 1926). Cf. 35 Op. A. G. 126 (1926), which held that the Secretary had no

power, under the Radio Act of 1912, to regulate the power, frequency or hours of

operation of stations.
10 48 Stat. 1064, as amended 50 Stat. 189 (1937), 47 U. S. C. �� 151 et seq. (1946).
11 309 U. S. 134, 137 (1940).
12 48 Stat. 1064 (1934), as amended 50 Stat. 189 (1937), 47 U. S. C. � 151 (1946).
13 48 Stat. 1082 (1934), as amended 50 Stat. 190-191 (1937), 47 U. S. C. � 303 (1946).



138 The Georgetown Law Journal [Vol.41: p. 135

and prescribe such restrictions or conditions, not inconsistent with law,
as may be necessary to carry out the provisions of the Act. The criterion
governing the exercise of the Commission's licensing power is the public
interest, convenience and necessity.14
The Supreme Court held in Federal Communications Commission v.

Pottsville Broadcasting Co.15 that by force of these provisions:
... the subordinate questions of procedure in ascertaining the public interest,
when the Commission's licensing authority is invoked�the scope of the inquiry,
whether applications should be heard contemporaneously or successively, whether
parties should be allowed to intervene in one another's proceedings, and similar

questions�were explicitly and by implication left to the Commission's own de

vising, so long, of course, as it observes the basic requirements designed for the

protection of private as well as public interest.

In Universal Camera Corp. v. National Labor Relations Board�
Mr. Justice Frankfurter, speaking for the Court, concluded that Congress,
in passing the Administrative Procedure Act17 had ". . . expressed a

mood."18 It would appear from an examination of the various pro
visions of the Communications Act Amendments, 1952, that here also,
Congress had expressed a mood of general dissatisfaction with the
Commission's practices and procedures and with its delay in processing
applications. For example, Congressman Cox stated on the floor of the

House, during the debate on that bill, that the powers of the Commission
have been on many occasions misused, to the detriment of the public
interest and the harassment of all media of communication.19 Congress
man Brown concurred in this view and went on to state:20

So it is only right and proper that the Congress write into this new code
or law the intent of Congress, and include therein provisions which experience
dictate are necessary to protect free radio and free television in America, and
see to it that the Communications Act is administered fairly and impartially.

Further, the Senate report to accompany H. R. 4251 stated, in part:21
The bill, as amended . . . would bring about a major improvement in the or-

14 Sections 307 (a) and (d), 309 (a), 310, 312 of the Communications Act of 1934,
48 Stat. 1064, as amended 47 U. S. C. �� 309-312 (1946).

15 309 U. S. 134, 138 (1940). See also Communications Comm'n v. WJR, 337 U. S.

26S (1949).
16 340 U. S. 474 (1951).
" 60 Stat. 237, 5 U. S. C. �� 1001 et seq. (1946).
is 340 U. S. 474, 487 (1951).
i� 98 Cong. Rec. 7519 (June 17, 1952).
2� 98 Cong. Rec. 7520 (June 17, 1952).
21 Sen. Rep. No. 2119, 81st Cong., 2d Sess. 2 (1950).
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ganization and functioning of the Federal Communications Commission. . . .

This entire field long has been the subject of severe criticism by special and
select investigating committees of the Congress.

In the Senate report accompanying S. 1973 it was stated:22
. . . that the Commission's backlog of cases has continued to mount to alarming
proportions. Hearing cases rarely get out in less than 2 years; some have been
before the Commission as long as from 4 to 7 years. Citizens and taxpayers are

entitled to greater consideration and better service from their Government than
this.

Although the Supreme Court reasoned in Federal Communications
Commission v. Pottsville Broadcasting Co.23 that, "In granting or with

holding permits for the construction of stations, and in granting, denying,
modifying or revoking licenses for the operation of stations . . . the
touchstone for the exercise of the Commission's authority (public
convenience, interest, or necessity) . . . serves as a supple instrument
for the exercise of discretion by the expert body which Congress has

charged to carry out its legislative policy," it would appear that Congress
has attempted to make the instrument more concrete and definite.
At this point, before discussing the various sections in detail, it might
be well to summarize the new amendments.
Most of the revisions to the Communications Act of 1934, as amended,

fall into the following broad categories:
1. Amendments designed to improve the organization and function

ing of the Federal Communications Commission so as to expedite the

prompt and orderly conduct of its business. Among other things, the

Commission is required to act on an uncontested application within three

months, and to act on an application requiring a hearing within six

months after the hearing is concluded, and to report to Congress all

applications not so acted upon and the reasons therefor; each Commis
sioner is provided with a legal and engineering assistant; and the

Commission must organize its staff into integrated bureaus. A Com

missioner may not engage in any other business while serving on the

Commission, and if he resigns from the Commission, he may not practice
before the Commission for a year.

2. Amendments designed to clarify and improve the procedure and

law relating to the granting of construction permits and licenses for

radio (including television) stations, the granting of renewals of such

22 Sen. Rep. No. 741, 81st Cong., 1st Sess. 7 (1949).
23 309 U. S. 134, 137-138 (1940).
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licenses, and the transfer or modification of such permits and licenses.
If an application cannot be granted without a hearing, the Commission
must notify the applicant and other parties in interest of the reasons.

If, after considering the reply, the Commission still finds a hearing
to be necessary, the application may then be set for hearing. Any party
in interest, within thirty days of a grant without hearing, may protest
the grant made without hearing. With respect to issues raised by the

protesting party, which are not specifically adopted by the Commission
when the application is set for hearing, the burden of proof is on the

protesting party.
3. Amendments giving the Commission power to issue cease and de

sist orders (as well as to revoke licenses) so as to secure more effective

compliance by holders of construction permits or station licenses with
the duties and requirements to which they are subject under the law.
The Act places the burden of proof on the Commission with respect to
cease and desist hearings and revocation proceedings. That portion of
the Communications Act which permitted the Commission to revoke li
censes of those found guilty in Federal Court of anti-trust violations,
the so-called "double jeopardy clause," is deleted.
4. Amendments to clarify, and to modify in some respects, the pro

visions relating to (a) rehearings on orders and decisions by the Com
mission and (b) judicial review of Commission orders and decisions.

5. Amendments which impose special requirements applicable to

proceedings involving the exercise of quasi-judicial or adjudicatory func

tions, designed to insure that in such proceedings the officers perform
ing the decision-making function shall render their decisions solely on

the basis of the record made in public hearing. A review staff is author
ized to assist the Commission in cases of adjudication by : ( 1 ) preparing
summaries of evidence presented at hearings, (2) preparing compilations
of material facts regarding exceptions and replies following initial de
cisions and (3) preparing, without recommendations and in accordance
with specific directions, memoranda, opinions, decisions and orders. No

other employee of the Commission (except the Commissioner's personal
assistants) may perform the duties and functions assigned to the review
staff.

Definitions

Section 1 provides that the amendments may be cited as the "Com
munications Act Amendments, 1952."
Section 2 amends Section 3 of the basic Act by adding a number
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of new definitions including: (a) "station license," "radio station li
cense," or "license"; (b) "broadcast station," "broadcasting station"
or "radio broadcast station," and (c) "construction permit" or "per
mit for construction." Since the terms "license" and "station license,"
as defined in this Section of the Act, mean any instrument or authoriza
tion required by the Act or the Commission's Rules for the use or oper
ation of apparatus for the transmission of radio signals, the Commission
took the position, in commenting upon the bill,24 that the enactment of
this proposal would insure that any special or temporary authorization
granted to any person by the Commission would be considered as a

license and treated as such by the Commission. However, in the Senate

report,25 it was stated that when considered in connection with other
sections of the bill, this would limit the power of the Commission to

grant special or emergency types of authorization to the cases specifical
ly provided for in the bill. In American Broadcasting Co. v. Federal
Communications Commission� the court held that in the absence of

specific restrictions in the Act there was no basis for saying that special
service authorizations permitting temporary operations on a frequency
other than that specified in a station's license are illegal per se, as being
outside the Commission's authority. The court reasoned that there was

no showing that such authorizations are not, in proper cases, a reason

able means for implementing the purpose of the Act.27 Although it would
appear that the purpose of these definitions, insofar as they relate to

the definition of licenses, were intended to preclude the Commission
from issuing a special temporary authorization containing provisions
which the recipient could not challenge in court, it is clear that the

court's holding in American Broadcasting Co. v. Federal Communica
tions Commission?* remains unimpaired. It should be noted that the

24 Hearings before the House Committee on Interstate and. Foreign Commerce crA
S. 6S8 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 79 (1951).

25 Sen. Rep. No. 44, 82d Cong., 1st Sess. 4 (1951). It was urged by one witness

at the hearings on S. 1973, the predecessor of S. 658, that the bill be specifically amended

to provide that a special service authorization "
. . may be issued to the licensee of a

broadcast station for a service other than or beyond that authorized in its existing
license for a period not exceeding that of its existing license . . .," but Congress rejected
that proposal. Hearings before a Subcommittee of the Senate Committee on Interstate

and Foreign Commerce on S. 1973 {Amendments to Communications Act of 1934), 81st

Cong., 1st Sess. 89 (1949).
26 89 U. S. App. D. C. 298, 191 F. 2d 492 (1951).
27 See also Crosley Corp. v. Federal Communications Commission, 70 App. D. C.

312, 106 F. 2d 833 (1939), cert., denied, 308 U. S. 605 (1939).
28 See n. 26, supra.
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new definitions are in line with Section 2(e) of the Administrative Pro
cedure Act, which defines a license as including the whole or part of
any agency permit, certificate, approval, registration, charter, member
ship, statutory exemption, or other form of permission.29

Commissioner and Employee Restrictions

Section 3(a) of the new amendments amends Section 4(b) of the
Communications Act in two principal respects: (1) It adds to the origi
nal prohibition against Commissioners engaging in any other business,
vocation, profession or employment during the period in which they
serve on the Commission, a proviso to the effect that this limitation
shall not apply to the preparation or delivery of publications or papers
for which a reasonable compensation may be accepted.30
The other changes in Section 4(b) of the Act include a provision that

after one year from the date of the enactment of the Act, a Commis
sioner ". . . shall not for a period of one year following the termination
of his services as a Commissioner, represent any person before the Com
mission in a professional capacity, except that this restriction shall not

apply to any Commissioner who has served the full term for which he
was appointed."31 Early drafts of this section contained even stricter re

quirements. For example, Section 4(b) of S. 1973 provided that on or

after one year from the enactment of the Act, Commissioners could not,
during the term for which they were appointed and qualified, irrespec
tive of their term of actual service, engage in any business, vocation,
profession, or employment the compensation for which is derived from

any persons subject to the provisions of the Act.32

29 60 Stat. 237, 5 U. S. C. � 1001 (1946).
30 This provision was, of course, supported by the Commission. Thus, Hon. Wayne

Coy, then Chairman, testified in part: "It is a tradition on the Commission ... for
one or more members to be engineering commissioners with special technical knowledge
in the radio field. Some of these commisioners have written valuable textbooks in the
field of radio ... it seems reasonable to allow them to receive a royalty on the books

sold during their tenure in office." Hearings before the House Committee on Interstate

and Foreign Commerce on S. 658 {Amending Communications Act of 1934), 82d Cong.,
1st Sess. 79 (1951). The provision, however, was intended to restrict what Sen. Rep.
No. 741, 81st Cong., 1st Sess. 4 (1949), which accompanied S. 1973, characterized as a

growing practice of using appointments to high Government posts as stepping stones

to important positions in private industries which have business before the Commission.
31 48 Stat. 1066 (1934), as amended 66 Stat. 711 (1952).
32 Such a restriction would have been unduly burdensome upon radio engineers who

accepted appointments to the Commission. If such a Commissioner resigned before

his term expired, he could not accept employment with a manufacturing or business
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The reason for this subsection is readily apparent. In 1949, the Sub
committee of the Senate Interstate and Foreign Commerce Committee
was advised that the Commission had been "bedeviled over the years"33
by an excessive turnover in Commission personnel and that, with one

exception, no present Commissioner had served as long as four years.
When the bill was under consideration in the House, Representative Cox
was particularly vitriolic in his criticism of the Commission in this
regard. He remarked:34

There has been pretty much of a racket going on in the Commission for a

good, long while, that is, a racket in the sense that members of the Commission
have resigned and accepted employment with broadcasters, most of whom have
been having trouble with the Commission, and the next day they were practicing
before the Commission of which they had been members.

As Hon. Wayne Coy, then Chairman, Federal Communications Com
mission, stated, "... the objective of this proposal is to erect safe

guards to protect the integrity of the Commission."35 That agency has

attempted, by rule, to deal with some of the problems with which this
section of the bill is concerned. However, the Commission's rule is
limited to appearance before the Commission as an attorney whereas
Section 3(a) of the Communications Act Amendments, 1952, relates to
the representation of persons in a professional capacity. There is no

reason why the rule should be limited to either appearances only or to

attorneys, since other professional people, particularly engineers, pre
pare portions of applications which are filed with the Commission and

appear as expert witnesses in hearing cases. It is believed that the
Commission should revise Section 1.715(a) of its Rules and Regula
tions, which is applicable to members and employees as well as commis

sioners, in order to bring the rule into line with the language contained
in the new amendments to the Act.36

enterprise in the radio and television field if the company held any type of Commission

license.
33 Hearings before a Subcommittee of the Senate Committee on Interstate and Foreign

Commerce on S. 1973 {Amendments to Communications Act of 1934), 81st Cong., 1st

Sess. 76 (1949).
34 98 Cong. Rec. 7519 (June 17, 1952).
35 Hearings before the House Committee on Interstate and Foreign Commerce on S.

658 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 79 (1951).
36 Section 1.715 (a) of the Commission's Rules and Regulations provides: "No

member, officer, or employee of the Commission shall, within 2 years after his service

with the Commission is terminated, appear as attorney before the Commission in any

cause or application which he has handled or passed upon while in the service of the
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Section 3(b) of the new Act provides for several changes to Section
4(f) of the basic Act, relating to the staff which may be employed by
the Commission. This particular provision is of no special interest to
persons other than those employed by, or seeking employment with, the
Commission.37

Expenditures

Section 3(c) amends Subsection (g) of Section 4 of the Communi
cations Act to permit the Federal Communications Commission to make

expenditures for land for radio monitoring stations, and for other pur
poses.38 This provision is identical with the provisions of H. R. 4251
which was passed by the House of Representatives on May 16, 1949.

Reports to Congress

Subsection 3(d) amends the provisions of the basic Act relating to

the material to be included in the Commission's Annual Report. It spells
out in detail certain material which must be included in the first and
second such report filed subsequent to the enactment of the bill, includ
ing the number and caption of pending applications on file with the
Commission at the beginning and end of the period covered by the re

ports, and also the names, pertinent biographical data and experience
of persons employed by the Commission.

Organization and Functioning of the Commission

Section 4 of the Communications Act Amendments, 1952, is one of
the most important sections of the entire law. Some of its provisions
were bitterly criticized by a majority of the Commission (in commenting
upon S. 1973 and S. 658) and were wholeheartedly endorsed by some.

The important provisions of the section are these:
The Commission is directed to organize the staff into: (a) integrated

Commission." Cf. Off. Alien Prop., Section S0S.60 of Rules of Practice and Procedure.
17 Fed. Reg. 11769, 11782 (1952).
37 S. 1973, the predecessor to S. 6S8, contained a provision which provided that any

of the staff officers mentioned in this section leaving the Commission more than one

year after the date of enactment of the bill could not, for a period of a year following
such cessation of employment, represent any person before the Commission in a pro
fessional capacity. See n. 36, supra. See also H. R. 405, 82d Cong., 1st Sess. (1952), a

bill introduced by Rep. Walter which would apply the same standards to Government

employees of all federal agencies.
38 This amendment was made necessary because the Bureau of the Budget took the

position that the existing language of the section probably did not afford sufficient
authorization for such monitoring activities.
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bureaus, to function on the basis of the Commission's principal work
load operations, and (b) such other divisional organizations as the Com
mission may deem necessary. Each such integrated bureau shall include
such legal, engineering, administrative, clerical and other personnel as

the Commission may deem appropriate.39
Formerly, there were three principal departments, i.e., Law, Engi

neering and Accounting. The new revision may well cut down on un

necessary delay and duplication but it is submitted that there is much
force in the argument that Congress should not make mandatory the
requirement that the Commission divide its staff into functional bureaus.
Rather, the problem should be left to the Commission's, discretion.40

Hearings on Applications and the Protest Procedure

Section 7 of the so-called "McFarland Amendment" rewrites Section
309 of the present law. It is believed that this section will result in more

litigation than any other portion of the 1952 Communications Act
Amendments.

Previously, Section 309 was divided into two sections. In the re

written section, subsections (a), (b) and (c) are substituted for sec

tion (a). Except for minor changes in form, subsection (d) as rewritten
is the same as subsection (b), as previously constituted.41 Section 309 of
the Communications Act of 1934 deals with grants of applications with
and without hearings. Under the original Act, this section provided that
if upon examination of an application for a station license, or for the
renewal or modification of such license, the Commission determined that

public interest, convenience or necessity would be served by the grant
thereof, it was required to authorize the issuance, renewal or modifica
tion applied for. If the Commission, upon examination of the applica
tion, was unable to make that determination, it was required to notify

39 See Hearings before a Subcommittee of tUe Senate Committee on Interstate and

Foreign Commerce on S. 1973 {Amendments to Communications Act of 1934), 81st

Cong., 1st Sess. 16 (1949).
40 Although Congress, by the terms of the section, gave the Commission six months

to effectuate this reorganization, ". . . these provisions constitute a statutory confirmation

of the organization already effectuated by the Commission which divides the Commission's

staff into four functional bureaus (namely, the Broadcast Bureau, the Common Carrier

Bureau, the Safety and Special Radio Services Bureau, and the Field Engineering and

Monitoring Bureau) and four staff offices (Office of Chief Engineer, Office of General

Counsel, Office of Chief Accountant and the Office of Secretary)," 98 Cong. Rec. 7527

(June 17, 1952).
� H. R. Rep. No. 1750, 82d Cong., 2d Sess. 10 (1952).



146 The Georgetown Law Journal [Vol.41: p. 135

the applicant, fix and give notice of the time and place for hearing,
and afford the applicant an opportunity to be heard under such Rules
and Regulations as the Commission might prescribe.42
Subsection (a) of Section 309, as rewritten, still provides that if

upon the examination of an application the Commission shall find that
the public interest, convenience and necessity would be served by the

grant thereof, it shall grant such application. In addition, the new

provisions provide (Subsection (b)) that if the Commission is unable
to make this ex parte finding, it shall forthwith notify the applicant
". . . and other known parties in interest . . ." of the grounds and
reasons for its inability to do so. Following such notice, the applicant
(but apparently not the parties in interest) shall be given an opportunity
to reply. If the Commission is still unable to make the finding required
by Subsection (a), it shall formally designate the application for

hearing and shall notify the applicant and all other known parties,
". . . specifying with particularity the matters and things in issue
but not including issues or requirements phrased generally."43 It is

42 In Ashbacker Radio Corp. v. Federal Communications Commission, 326 U. S. 327

(1945), the Supreme Court held that where there are two mutually exclusive applicants
for construction permits the Commission may not, in view of this section, make an

unconditional grant to one of the applicants without a hearing on both applications.
Granting one application without a hearing on both applications would not satisfy
the requirements of this section, since the latter applicant would, on hearing, be faced
with ". . . the burden, in effect, of displacing an established broadcaster, a more difficult

job as a practical matter than qualifying on a comparative basis for an available

frequency." An interesting application of the Ashbacker principle that where two bona-
fide applications are mutually exclusive it is ordinarily true that one may not be

granted without a hearing to both, is found in Northwestern Airlines v. Civil Aeronautics

Board, 194 F. 2d 339 (D. C. Cir. 1952). There the United States Court of Appeals
for the District of Columbia Circuit reasoned that the Board was bound to furnish a

comparative hearing where two license applications are made to it which are economically
mutually exclusive. See also Seaboard Western Airlines v. Civil Aeronautics Board,
86 U. S. App. D. C. 9, 181 F. 2d 777 (1949).

43 See Mansfield Journal Co. v. Federal Communications Commission, 86 U. S. App.
D. C. 102, 180 F. 2d 28 (1950). Subsection (b) also provides: "The parties in interest,
if any, who are not notified by the Commission of its action with respect to a particular
application may acquire the status of a party to the proceeding thereon by filing a

petition for intervention showing the basis for their interest at any time not less than
ten days prior to the date of the hearing. Any hearing subsequently held upon such

application shall be a full hearing in which the applicant and all other parties in
interest shall be permitted to participate but in which the burden of proceeding with
the introduction of evidence upon any issue specified by the Commission, as well as

the burden of proof upon all such issues, shall be upon the applicant."
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hoped that this section, as amended, will reduce the number of cases

in which hearings are held. That is, by the terms of the amendment,
parties have an opportunity to attempt to resolve the questions that
the Commission has raised without the necessity of a hearing. For
example, if an applicant for a new broadcast station were to receive
a notice from the Commission that it would be necessary to hold a hear
ing to determine his financial ability to construct and operate the
proposed station, the applicant is given an opportunity to submit ad
ditional information, thereby possibly demonstrating to the Commission
his financial ability. If intelligently administered, this section will
greatly speed up the Commission's processing line by reducing hearing
cases to the minimum. It is true that in the past the Commission
followed this procedure informally, in some cases, but the advantages
of writing it into law, rather than leaving the matter up to the dis
cretion of the Commission's staff, are obvious.
Subsection (c) provides for what is commonly referred to as the

"protest procedure." When an application is granted without a hearing,
the grant remains subject to protest for a period of thirty days. The

protest ". . . shall contain such allegations of fact as will show the

protestant to be a party in interest and shall specify with particularity
the facts, matters, and things relied upon, but shall not include issues
or allegations phrased generally." Within fifteen days thereafter, the
Commission must make findings as to whether the protest meets the

foregoing requirements. If the Commission so finds, the application
shall be set for hearing upon the issues set forth in the protest, together
with such further specific issues, if any, as may be prescribed by the
Commission.44
As can be expected, the Commission unanimously opposed these

revisions,45 upon the ground that the changes were unwise and would
have the effect of greatly increasing the delays in processing of radio

44 The subsection further provides in part: "In any hearing subsequently held upon

such application all issues specified by the Commission shall be tried in the same manner

provided in subsection (b) hereof, but with respect to all issues set forth in the protest
and not specifically adopted by the Commission, both the burden of proceeding with

the introduction of evidence, and the burden of proof shall be on the protestant." Ap
parently, if the protestant is a party in interest, and the Commission so finds, he can

raise issues wholly unrelated to the public interest. Cf. Sanders Bros. Radio Station v.

Federal Communications Commission, 309 U. S. 470 (1940).
45 Hearings before the House Committee on Interstate and Foreign Comnkrce on S.

658 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 95 (1951).
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applications. The agency's principal attack was upon the use of the

phrase "party in interest." The Commission argued that this change
would give existing licensees and applicants, who would not be subject
to any electrical interference by a grant, an opportunity to protect
themselves against economic competition for long periods of time by
forcing such competitors to go through a hearing even though no reason

existed for not granting the application at once.46 Thus, Hon. Wayne
Coy, then Chairman of the Commission, testified:47

The scope of the present language is so broad that a hearing would probably
be required even if the new applicant requested a different class of broadcast
service�for example FM or television�from that of the existing station or

other applicant on the same community claiming to be economically affected�

for example, standard broadcast. . . .

The Senate Report on the bill answered this charge by stating that
the Committee on Interstate and Foreign Commerce construed the
term "party in interest" as not making possible intervention into pro
ceedings by a host of parties who have no legitimate interest.48 The

report stated: ". . . 'parties in interest' because of electrical interference
are fixed and defined by the Supreme Court decision in the KOA case

(319 U. S. 239) . . .; 'parties in interest' from an economic standpoint
are defined by the Supreme Court in the Sanders Case (309 U. S. 470). "49
The first Commission case to interpret Section 309 of the new law

was In re Application of Capital Broadcasting Company for renewal of
License and Protest of Transit Riders Association, Inc.50 As the

46 Compare Northwestern Airlines v. Civil Aeronautics Board, 194 F. 2d 339 (D. C.

Cir. 19S2), with Federal Communications Commission v. Sanders Brothers Radio Station,
309 U. S. 470 (1940), bearing in mind the fact that a radio station, as distinguished
from an airline, is not a common carrier.

47 See n. 45, supra.
48 Sen. Rep. No. 44, 82d Cong., 1st Sess. 8 (1951).
49 Ibid. In the KOA case the court held the grant of an application which would

interfere with the broadcast signal of a prior licensee within the protection of the latter's

license constitutes an indirect modification and, therefore, that � 312 (b) of the Act

gave the prior licensee the right to be made a party to the proceedings, and hence to

have notice in writing of the proposed action and a reasonable opportunity to show

cause why an order of modification should not issue. Cf. American Broadcasting Co. v.

Federal Communications Commission, 89 U. S. App. D. C. 298, 191 F. 2d 492 (1951) ;

Radio Station WOW v. Federal Communications Commission, 87 U. S. App. D. C. 226,
184 F. 2d 257 (1950) and Albertson v. Federal Communications Commission, 87 U. S.

App. D. C. 39, 192 F. 2d 397 (1950).
In the Sanders case the Supreme Court held that economic loss to an existing station,

without more, is not a valid reason for refusing a license to an applicant, but an existing



1953] Communications Act Amendments, 1952 149

Commission stated, the gravamen of the protest lay in the transitcasting
operation of the station. The protestant asserted that it was an organiza
tion composed of taxpaying members of the public who necessarily
travel on vehicles of the Capital Transit Company which are equipped
with loud speakers over which were heard programs and advertising
messages broadcast via the facilities of licensee WWDC-FM. Pointing
up contractual arrangements between Capital Transit Company, the
intermediary, Washington Transit Radio, Inc., and the station, by which
the latter was required to furnish programs to the transit vehicles for
a specified portion of the broadcast day, protestant alleged that the
grant of the station's renewal application violated the Communications
Act and the Commission's Rules and Regulations. In holding that the
protestant had not met the requirements of Section 309 (c), the Com
mission stated:51

. . . the legislative history makes it abundantly clear that the provision is not
intended to permit a protest and resultant hearing by every member of the

listening public who feels aggrieved�however genuinely�by a Commission
action. As put by the Supreme Court in considering the provision of the Trans
portation Act of 1920 that an injunctive suit may be instituted by any "party
in interest", "such a suit cannot be instituted by an individual unless he 'possesses
something more than a common concern for obedience to law.' The general
or common interest finds protection in the permission to sue granted to public

station in such circumstances has the requisite standing to appeal and to raise any

question of law in respect to the order of the Commission. See Wall, Program Evaluation

by the Federal Communications Commission: An Unconstitutional Abridgement of
Free Speech?, 40 Georgetown L. J. 26 (1951).

30 8 Pike & Fischer Radio Regs. 229 (1952).
51 8 Pike & Fischer Radio Regs. 229, 231. Commissioner Hennock concurred and

Commissioner Webster dissented. See also In re Application of Versluis Radio and

Television, Inc., 8 Pike & Fischer Radio Regs. 808, 809-810 (1952), in which the Com
mission stated: "We cannot agree that Music Broadcasting Company is a 'party in

interest' within the terms of Section 309 of the Communications Act of 1934, as amended,
or under the holding in Sanders v. Federal Communications Commission. 'Party in
interest' was defined in that case to include parties who would be injured financially
by the grant. This definition was limited by the case of Mansfield Journal v. FCC, 173
F. 2d 646 (1949), where the Court of Appeals specifically held that the potential economic
injury to a mere applicant was not sufficient economic injury to come within the

principle of the Sanders case. . . . Here, the petitioner is one of two applicants for a

new television station to operate on Channel 23 in Grand Rapids, and may never be

granted a license. Any interest the petitioner may have is too remote and speculative
to give it any standing to challenge the granting of the subject application. Petitioner
is not a 'party in interest' under Section 309 of the Communications Act of 1934, as

amended."
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authorities." Singer & Sons v. Union Pacific R. Co., 311 U. S. 295, 303-304.
Nor is the situation changed in any respect by protestant's general assertion,
standing alone, that the station's operation is injurious to the health of some

of its members. For, without passing upon the sufficiency of such an assertion
if appropriately made, it is clear that as presently set forth, it fails to meet the
standard of particularity explicit in Section 309(c).

One witness answered the Commission's objection at the time the
bill *was pending52 by pointing out that lawyers engaged in the general
practice of law realize that the courts are frequently called upon to

determine who are parties in interest. This is undoubtedly true, but
it is clear that there will be an ample amount of litigation before the
Commission and the courts before the precise meaning of the term,
parties in interest, as used in the Communications Act Amendments,
1952, is finally crystallized. Under the terms of the Act, prior to the

adoption of the new amendments, the remedy available to a party
whose interests were adversely affected by a grant made without

hearing was to file an application for rehearing under Section 405 of
the Act.53 Certainly, the change is for the better, but it is believed that

Congress should have also added a provision which would have afforded
the right to oral argument to a protestant who opposes the grant of an

application made without hearing because of the adverse effects such

grant would have on his station or application.54 Not only would oral

52 Hearings before the House Committee on Interstate and Foreign Commerce on

S. 658 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 280 (1951).
Another witness argued that, "To give consideration to alleged economic injury ... is

contrary to the free competition philosophy existing in our system of broadcasting . . .

and would result in prolonged delays in expediting the business of the Commission."
Id. at 305. For a comprehensive discussion of the case law with regard to the problem
of standing to challenge administrative orders see Judge Frank's opinion in Associated
Industries v. Ickes, 134 F. 2d 694 (2d Cir. 1943) and cases cited therein. Cf. National
Coal Association v. Federal Pouter Commission, 89 U. S. App. D. C. 135, 191 F. 2d 462

(1951). See � 10 (a) of the Adrninistrative Procedure Act, 60 Stat. 243, 5 U. S. C. �
1009 (a) (1946).

53 48 Stat. 1095 (1934), 47 U. S. C. � 405 (1946). See the cases cited in n. 49, supra.
It was not uncommon for a party considering himself aggrieved to write a letter to

the Commission and request that a particular application be set for hearing. However,
the statute made no provision for this informal procedure.

54 In pointing out that there was need to provide oral argument before denying a

protest in cases where an application has been granted by the Commission without

hearing, one witness suggested that the new section be complemented by adding at the

end thereof: "Before denying, without hearing, on the merits, a protest filed pursuant
to this subsection, the Commission shall hear oral argument on the sufficiency thereof
whenever a claim is made that the protestant is a person whose status as the holder
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argument be beneficial to the individual involved, but it would be of
material assistance in building up a body of law on the meaning of
the term "party in interest" as contained in Section 309 of the Com
munications Act Amendments, 19 5 2.55 It is submitted that the right
to oral argument would not expand the field of protest to those not

otherwise considered "parties in interest," but would greatly assist the
Commission in reaching the proper determination on whether or not

protestants have stated a cause of action or claim for relief. As stated

by Judge Prettyman, speaking for a unanimous court, in Standard Air
lines v. Civil Aeronautics Board:5*

The point is that, in our jurisprudence, opportunity to present contentions

orally, with whatever advantages that method of presentation has, is one of the
rudiments of fair play required when property is being taken or destroyed.
There is an assurance that contentions will be heard and understood upon a

verbal statement, a degree of certainty not secured by the mere filing of writ
ten material.

The Transfer Section

Section 8 of the new law amends subsection (b) of Section 310 of
the Act which deals with the Commission's power over transfers of
licenses. The changes are well summed up in the House report ac

companying S. 658, wherein it is stated:57

of a construction permit or license would be adversely affected by the authorization,
or is a person whose status as an applicant for facilities would be adversely affected by
such authorization." Hearings before a Subcommittee of the Senate Committee on Inter

state and Foreign Commerce on S. 1973 {Amendments to Communications Act of 1934),
81st Cong., 1st Sess. 96 (1949).

55 It is clear, of course, that the determination rests with Congress whether or not

oral argument should be afforded on petitions of the type herein discussed. See Federal

Communications Commission v. WJR, The Goodwill Station, 337 U. S. 265 (1949),
reversing WJR, The Goodwill Station v. Federal Communications Commission, 84 U. S.

App. D. C. 1, 174 F. 2d 226 (1948).
56 85 U. S. App. D. C. 29, 32, 177 F. 2d 18, 21 (1949). See also Hearings b'efore a Sub

committee of the Senate Committee on Interstate and Foreign Commerce on S. 1973

{Amendments to Communications Act of 1934), 81st Cong., 1st Sess. 143-148 (1949).
" H. R. Rep. No. 1750, 82d Cong., 2d Sess. 12 (1952). The purpose of this new

language is to forbid the so-called AVCO procedure adopted by the Commission several

years ago and since abandoned. By that procedure the Commission prevented a licensee

from always selling his property to a person of his choice by requiring that an op

portunity be given for others to make bids for any radio station proposed to be sold.

Sen. Rep. No. 44, 82d Cong., 1st Sess. (1951) condemns that AVCO procedure in the

following language: "The committee believes that there is no provision of present law

which authorizes the Commission to employ such a procedure and it deems such a
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As modified by the committee substitute, Section 310(b) of the present law
will provide that no construction permit or station license shall be transferred,
assigned, or disposed of except upon a finding by the Commission "that the

public interest, convenience, and necessity will be served thereby." It is pro
vided that such applications shall be disposed of as if the proposed transferee
or assignee were making application under Section 308 for the permit or license
in question. It is provided that the Commission, in acting upon an application
for approval of a transfer or assignment, "may not consider whether the public
interest, convenience and necessity might be served by the transfer, assignment
or disposal of the permit or license to a person other than the proposed trans
feree or assignee." In other words, in applying the test of public interest, con

venience and necessity, the Commission must do so as though the proposed
transferee or assignee were applying for the construction permit or station
license and as though no other person were interested in securing such a permit
or license.

The Commission, in commenting on the bill, took the position that
there are two basic dangers in the change: (1) by limiting the Com
mission's considerations of a proposed transfer solely to the qualifica
tions of the transferee, the Commission ". . . would be deprived of any
control over trafficking in radio licenses,"58 and (2) it permits a person
to secure a valuable broadcast license and then auction it off to the

highest bidder, thereby ". . . making a mockery of comparative proceed
ings in which that person has prevailed, upon findings of superior
qualifications, over competing applicants for facilities in a given
community."59
It was pointed out by the Commission that under the revision, persons

who refrained from applying because they clearly could not win in

any such comparative considerations, could sit back and, after the
Commission had made its decision, buy out one of the successful

parties.60 Further, the Commission felt that under the revision "mar

ginal licensees," who might be inclined to risk violating the Com
munications Act or the Commission's Rules and Regulations, would
be secure in the knowledge that, if worse came to worst and their
derelictions were uncovered, they could always transfer the license

procedure an unwise invasion by a Government agency into private business practice."
Id. at 8.
68 Statement by Hon. Wayne Coy, then Chairman, Federal Communications Commis

sion. Hearings before the House Committee on Interstate and Foreign Commerce on S.
658 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 73 (19S1).

59 Id. at 73.
60 The Commission felt this danger would become especially significant when the

"television freeze" was lifted. Id. at 74.
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to parties meeting the minimum qualifications of a broadcast licensee
and thus escape the consequences of their actions.

Previously, the Commission would not condone such a maneuver.

In Independent Broadcasting Co. v. Federal Communications Com
mission,61 the Commission granted the applicant a construction permit
for a new radio broadcast station. The applicant built the station and
then applied for a license to cover the construction permit. The
Commission set the license application for hearing. After hearing, an

Initial Decision was released looking towards the denial of the license.
At that point, the permittee filed an application for transfer of control.
That application was held in abeyance until the Commission's final
decision, denying the license application, was released. In the decision,
the Commission also denied the transfer request on the theory that the
license having been refused, and the construction permit having expired
by its own terms, there was no longer anything to transfer or assign.
Therefore, the request for transfer was moot. The unsuccessful ap
plicant then appealed to the United States Court of Appeals for the
District of Columbia Circuit. In affirming, Circuit Judge Miller, speak
ing for the Court, sustained the Commission's action in the following
language:62

. . . After the hearing had revealed Smith's disqualifying lack of character,
he and his wife proposed to transfer all their stock to others. ... A similar pro
posal in the WOKO case [329 U. S. 223] was regarded by the Supreme Court
as being unworthy of mention.

In commenting on S. 658, the Commission conceded that, "Under
the . . . amendment, it would certainly be argued, and might even be

held, that in such circumstances the Commission would have no authority
to do anything but grant the transfer applications."63 It will be interest

ing to see what disposition the Commission makes of the case the first
time the problem comes up under the new amendments. In light of the
fact that the House report accompanying S. 658 stated categorically
that, under this section, in applying the test of public interest, convenience
and necessity, the Commission must do so as though the proposed
transferee were applying for the construction permit or station license
and as though no other person were interested in securing such permit

� 89 U. S. App. D. C. 396, 173 F. 2d 900 (1951), cert, denied, 344 U. S. 837 (1952).
62 Id. at 399, 193 F. 2d at 903.
63 See n. 58, supra, at 74.
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or license, it would appear that the Commission has no alternative
except to follow the law.64

Separation of Functions

Section 5(c) of the Communications Act of 1934, as amended by the
Communications Act Amendments, 1952, provides that the Commission
shall establish a special review staff of employees to consist of such

legal, engineering, and other personnel as the Commission deems neces

sary. The review staff is directly responsible to the Commission and
cannot be made a part of any bureau or divisional organization of the
Commission. Its work cannot be supervised by any Commission em

ployee (other than the head of the staff). The duties of the staff relate

solely to assisting the Commission in cases of "adjudication" (as that
term is defined in the Administrative Procedure Act), which have been

designated for hearing. The staff assists the Commission by ". . . pre
paring a summary of evidence presented at such hearing, by preparing,
after an initial decision but prior to oral argument, a compilation of
the facts material to the exceptions and replies thereto filed by the

parties, and by preparing for the Commission or any member or mem

bers thereof, without recommendations, and in accordance with specific
directions from the Commission or such member or members, memoran
da, opinions, decisions, and orders." (Emphasis supplied) . No employee
who is not a member of the review staff may perform the duties and
functions performed by the review staff.65

64 See n. 57, supra, at 12.
65 The review staff is expected to ". . . act as a clearing house to make certain that

both law and fact have been correctly applied, and to digest, analyze, and note the

scope and purport of the proposed decision." Sen. Rep. No. 44, on 82d Cong., 1st Sess.
14 (1951). Compare Section 4 of the Labor-Management Relations Act, 61 Stat. 139

(1947), 29 U. S. C. � 154 (Supp. V, 1952), which provides that the Board may not employ
any attorneys for the purpose of reviewing transcripts of hearings or preparing drafts of

opinions except that any attorney employed for assignment as a legal assistant to any
Board member may review transcripts and prepare drafts for the Board member. No
trial examiner's report may be reviewed, either before or after publication by any

person other than a member of the Board or his legal assistant and no trial examiner

may consult with the Board with respect to exceptions taken to his findings, rulings or

recommendations. See also Sen. Rep. No. 105, 80th Cong., 1st Sess. 10 (1947). It should
be noted that Section 3 (f) (2) of the Communications Act Amendments, 1952, authorizes
each Commissioner to appoint a legal assistant, an engineering assistant and a secretary.
In light of the fact that the National Labor Relations Board now has several attorneys
assigned to each Board member, and no review staff, it is reasonable to assume that

Congress limited each Federal Communications Commissioner to one legal assistant
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This section must be considered along with Section 16(c)(2) of the
new amendments which amends Section 409 of the basic Act to provide
that in any case of adjudication (as defined by the Administrative Pro
cedure Act) which has been designated for hearing by the Commission,
no person who has participated in the presentation or preparation for

presentation of such case before an examiner or examiners or the Com

mission, and no member of the Office of the General Counsel, the Office
of the Engineer, or the Office of the Chief Accountant shall (except to
the extent required for the disposition of ex parte matters as authorized

by law) directly or indirectly make any additional presentation respect
ing such case, unless upon notice and opportunity for all parties to

participate.66
Section 16 of the new Act also provides that in every case of adjudi-

to prevent unnecessary duplication. H. R. 3871, 80th Cong., 2d Sess. (1948), if enacted

into law would have deprived the Federal Trade Commission of its quasi-judicial power.
As stated in an excellent note criticizing the bill, 37 Georgetown L. J. 59 (1948) : "Instead

of conducting its own adjudicative hearing in an unfair trade practice case, the bill

would require the Federal Trade Commission to file complaint in the appropriate
district court of the United States." The majority report of the House Committee on

Interstate and Foreign Commerce on the bill (H. R. Rep. No. 2352, 80th Cong., 2d Sess.

(1948)) stated that the proposed procedure would replace the present procedure under

which the Commission itself is judge and jury, as well as complainant and prosecutor,
in cases involving unfair methods of competition and unfair and deceptive acts and practices
in commerce. Obviously, this bill went too far in proposing radical surgery on the

very heart of the administrative procedure itself. Note, 37 Georgetown L. J. 59 (1948).
For a comparative analysis of the provisions of state counterparts of the Administrative

Procedure Act, relating to adjudication, consult Heady, State Administrative Procedure

Laws: An Appraisal, 12 Pub. Adm. Rev. 10 (1952).
66 With respect to separation of functions, the Statement of the Managers on the Part

of the House, H. Conf. Rep. No. 2426, 82d Cong., 2d Sess. 21-22 (1952) states, in part,
"The Communications Act of 1934 does not contain any provision with respect to

'separation of functions' in adjudication cases which have been designated for hearing
by the Commission. Provisions to that effect are contained, however, in Section 5 (c)
of the Administrative Procedure Act. The Senate bill provided that the Commission

shall not employ attorneys or other persons for the purpose of reviewing transcripts
or preparing intermediate reports of final decisions, except that this shall not apply to

the review staff ... and to legal assistants. ... The House amendment provided
that in any case of adjudication ... no Commissioner, and no professional assistant

appointed by a commissioner, shall (except to the extent required for the disposition
of ex parte matters as authorized by law) consult on any fact or question of law in

issue, or receive any recommendations from, any other person, unless upon notice and

opportunity for all parties to participate. The House bill provided further that the

aforementioned provision shall not restrict consultation . . . between a Commissioner

and another Commissioner or between a Commissioner and a professional assistant . .

"
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cation (as denned by the Administrative Procedure Act) in which a

hearing is to be held, the hearing must be conducted either by the full
Commission or by one or more examiners.67 Guarantees are provided
in the bill to ". . . insure that an examiner conducting the hearing will
reach his decision in an impartial and judicial manner, on the basis of
the record of the public hearing."68 In order to accomplish this result,
Public Law 554 contains prohibitions against consultation by the ex

aminer with any other person on any fact or question of law on the issue
unless upon notice and opportunity for all to participate. It provides
that the examiner shall not be responsible to or subject to supervision
of any person engaged in the performance of investigative, prosecutory,
or other functions of the Commission or any other agency of the Gov
ernment. It also prohibits consultation between the examiner and any
member or employee of the Commission with respect to the examiner's
initial decision or any exceptions taken to it.

These two sections, relating to separation of functions, are perhaps
the most interesting parts of the entire bill, particularly from the view

point of the student of the administrative process. A majority of the
Commission launched its principal attack upon these sections of the bill,
while former Commissioner Jones wholeheartedly endorsed their philoso
phy. However, the dissenting member would have gone still further in

separating the Commission from its staff in quasi-judicial cases.69

67 The principal result of this portion of the amendment was that previously an

individual Commissioner could conduct the hearing. See 98 Cong. Rec. 7524 (June
17, 1952). Sen. Rep. No. 44, 82d Cong., 1st Sess. 13 (1951) stated that the purpose
of the mandatory requirement that all quasi-judicial hearings be conducted either by
the whole Commission itself or by one or more examiners was "... because it is im

possible for the Commission to review the preliminary or intermediate report of one

of its members with the same degree of objectivity or fairness with which it reviews
the report of an examiner."

68 98 Cong. Rec. 7524 (June 17, 1952).
69 See Hearings before the House Committee on Interstate and Foreign Commerce^

on S. 658 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 78 et seq. (1951).
In considering these sections it should be clearly borne in mind that these prohibitions
do not mean that the Commissioners are not free to obtain advice and counsel from

any of its experts where assistance is needed in the interpretation of technical engineering
exhibits and testimony contained in the hearing record. It simply means that such
advice and counsel can only be obtained "in open court," not in private. See 98 Cong.
Rec. 7524 (June 17, 1952). It should also be remembered that the Commission is cut

off from ex parte consultations with its staff only in quasi-judicial proceedings. See

Porter, Administrative Process and the Quasi Legislative Function, 37 Iowa L. Rev. 21

(1951).
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A majority of the Commission, in commenting upon the bill, agreed
that it should be cut off from consultation with persons of the func
tional bureaus who had been involved in the investigation and prosecu
tion of particular cases, but strenuously objected to being cut off
from any consultation with their top legal, engineering and accounting
advisers.70 They complained that the bill was an attempt to turn the
Commission into a court, at least insofar as its quasi-judicial functions
were concerned, and that this would not do because of the fundamental
differences between the judicial process and administrative process.71
The majority believed that the principles expressed in the bill were

". . . fraught with inherent fallacy and . . . [were] at variance with the
basic purposes underlying the establishment of administrative agen
cies."72
Arguing that the nature of the functions, powers, duties, and respon

sibilities of an administrative agency are such that it is completely un

realistic to analogize the role of a Commissioner to that of a judge, the
Commission conceded that a Commissioner, like a judge, has the re

sponsibility of making decisions upon an impartial study of the record
in accordance with applicable law and is obligated to ". . . approach the
matters he is called upon to decide with an open mind and without pre
disposition to arrive at a particulr decision because of personal sym
pathy or friendship or because of personal antagonism or dislike of
particular private individuals or groups."73 However, the Commission
argued that here the analogy ceases and that Congress, in limiting the

scope of judicial review in cases involving appeals from administrative

agencies, had recognized the difference.74

70 For an analysis of the impact of the Administrative Procedure Act upon the

procedures of the Commission, see Bemhard, Administrative Procedure in the Federal
Communications Commission, 24 Rocky Mt. L. Rev. 52 (1951) . This article is adversely
criticized in 12 Fed. Comm. B. J. 62 (1952).

71 Cf. Federal Communications Commission v. Pottsville Broadcasting Co., 309 U. S.

134, 142-144 (1940) and Morgan v. United States, 304 U. S. 1 (1938). See also the

dissenting opinion of Justice Frankfurter in Federal Communications Commission v.

National Broadcasting Co. (KOA), 319 U. S. 239 (1943).
72 Hearings before the House Committee on Interstate and Foreign Commerce on

S. 658 {Amending Communications Act of 1934), 82d Cong., 1st Sess. 88 (1951).
73 Ibid.
74 See, e.g., Universal Camera Corp. v. National Labor Relations Board, 340 U. S. 474

(1951); National Broadcasting Co. v. United States, 319 U. S. 190 (1943); Gray v.

Powell, 314 U. S. 402 (1941). The majority also pointed out that a judge has neither the

duty nor the authority to institute, on his own initiative, proceedings to adjudicate
the rights of any potential litigant. The functions entrusted to an administrative agency,
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It was also urged that, in light of the highly technical field with which
the Commission has to deal, involving substantial engineering, account
ing, and legal problems, to cut the Commission off from its expert staff
by denying the Commission the right to consult with its staff "behind
closed doors," would result in uninformed judgments based upon in
sufficient knowledge. Finally, the point was made by the majority that
these provisions were unnecessary because members of the staff having
no function of advocacy in contested proceedings would not, as a matter

of fact, color their recommendations.75 Thus, Honorable Wayne Coy,
then Chairman, Federal Communications Commission, remarked:76

It must be assumed that the evil which it is believed might ensue from per
mitting the Commission access to such personnel is that the Commissioners
cannot be trusted to make their own independent judgment on the matters con

cerning which they would receive advice and assistance. The assertion of such
an evil, either in respect to an existing or potential situation, is a canard upon
both members of the Commission and its staff which has no basis in fact. The

assertion, in effect is that . . . members of the Commission are incapable of

carrying out their oaths of office and of fairly administering the duties assigned
to them.

Then Commissioner Jones did not share the view that legislation
should not pass which would prohibit members of the staff who are not

engaged in the investigatory or prosecutory functions from consulting
with the Commission. He felt that the sole question presented was

whether the Commission, when it was sitting in proceedings similar to

judicial proceedings, should be required to act like judges or whether

they may continue to hear the arguments of Commission personnel
in camera.77 Stated otherwise, he felt that there was no reason why ad
ministrative tribunals, when they were sitting in quasi-judicial pro
ceedings, could not act with the same dignity and make up their minds

on the other hand, require the agency to seek out the areas, within the field entrusted
to it, which requires action on the public interest. In other words, a judicial decision
is an adjudication of the rights and duties of particular litigants, whereas, in an ad
ministrative action, the judgment made is always one involving a weighing of the

public interest as against private interests.
75 It should be noted that the Commission's Rules and Regulations have gone beyond

the requirements of the Administrative Procedure Act to extend to cases involving
initial licenses the separation of the Commission's quasi-judicial activities from its

prosecutory and investigatory activities. Section 1.8S8 of the Commission's Rules and

Regulations. For an earlier Commission approach to the problem, see Democrat Printing
Co. v. Federal Communications Commission, no. 10692, D. C. Cir., June 12, 1952.

76 See n. 72, supra, at 89.
77 See n. 72, supra, at 85.
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in the same way as judges in courts of law. Pointing out that although
the Commission's rules now provide that examiners may not consult
with members of the staff except in "open court," previously, hearing
officers had consulted in private with all members of the staff in pre
paring their recommended decisions.78 He stated that the same argu
ments which the Commission made with respect to the McFarland Bill
were advanced at the time the Commission revised its Rules and Regu
lations. Further, he could see no reason why examiners, who have to
make the same kind of quasi-judicial decisions as the Commissioners are

required to make, should be able to fully perform their functions with
out behind-the-door staff assistance while the Commissioners should,
under exactly the same procedure, be unable to carry out their duties.
Commissioner Jones was not troubled by the fact that the Administra
tive Procedure Act draws the "low-water mark" of standards of fair
ness applicable to all agencies subject to its procedural requirements.79
He felt that this "low-water mark" does not supply a proper procedure
for adjudicatory proceedings such as come before this agency.

78 Section 5 (c) of the Administrative Procedure Act, which is inapplicable to proceed
ings involving initial licenses, provides with respect to presiding officers at hearings
that: "Save to the extent required for the disposition of ex parte matters as authorized

by law, no such officer shall consult any person or party on any fact in issue unless

upon notice and opportunity for all parties to participate; nor shall such officer be

responsible to or subject to the supervision or direction of any officer, employee, or

agent engaged in the performance of investigative or prosecuting functions for any

agency. No officer, employee, or agent engaged in the performance of investigative or

prosecuting functions for any agency in any case shall, in that or a factually related

case, participate or advise in the decision, recommended decision, or agency review

pursuant to Section 8 except as witness or counsel in public proceedings." 60 Stat. 239,
S U. S. C. � 1004 (1946). See also Section 11 of the Administrative Procedure Act,
which ". . . attempts to provide a safeguard from possible coercion of trial examiners

by superior administrative officials." 60 Stat. 244, S U. S. C. � 1010 (1946). Note, 37

Georgetown L. J. 59, 65 (1948). Cf. Attorney General's Manual on the Administrative
Procedure Act (1946) and compare Democrat Printing Co. v. Federal Communications

Commission, no. 10692, D. C. Cir., June 11, 1952. See also Cohen, The Trial Examiner's

Dilemma or Spooks Invade the Administrative Process, 19 Jour, of Bar Ass'n of D. C.

149 (1952).
79 See Note, 36 Georgetown L. J. 191, 196-197 (1948). The Administrative Procedure

Act has been described, however, as "... a bill of rights for the hundreds of thousands

of Americans whose affairs are controlled or regulated in one way or another by agencies
of the Federal Government." Sen. Doc. No. 248, 79th Cong., 2d Sess. 298 (1946). Cf.
McCarran, Three Years of the Federal Administrative Procedure Act�A Study in Legisla
tion, 38 Georgetown L. J. 574, 575, 589 (1950). See also Netterville, The Administrative
Procedure Act: A Study in Interpretation, 20 Geo. Wash. L. Rev. 1 (1951).



160 The Georgetown Law Journal [Vol. 41: p. 135

The views of the dissenting Commissioner are well summed up in
his own statement, as follows:80

I do not believe that behind-the-door consultation with the staff is neces

sary in order for the Commission to receive substantial assistance. I believe
that Administrative agencies in adjudicatory proceedings can operate in ac

cordance with the normal standards of Anglo-American jurisprudence which
requires open and public proceedings based on open and public records. I can

not believe that Administrative agencies must violate these standards of justice
in adjudicatory proceedings in order to perform their duties.

Other interested parties who testified before the Committee generally
supported the separation of functions provisions.81 For example, Hon
orable Justin Miller, President, National Association of Radio and Tele
vision Broadcasters,82 analyzed these portions of the Bill at some length
and wholeheartedly endorsed them. He conceded that in light of the
tremendous burden imposed upon the individual Commissioners and the

great perplexities involved in the radio and television field, it becomes
necessary to recognize the need for advice in deciding contested cases.

However, he felt that if a Commissioner, studying a record in order to
reach a decision, reaches an obscure or difficult issue, he is vulnerable
to the persuasive arguments of Commission experts who bring to him
". . . the ideas and philosophies which they have developed, unchallenged
over the years, in their ivory towers."83 Pointing out that the broadcast

ers, who are parties in the hearing, do not even know that the Commis �

sion's mind is being made up for them in such a manner, and that there
is no opportunity for cross-examination or for hearing the other side of
the proposition from another expert, he felt that such a procedure
departs from the "Fair Trial" concept ". . . for which we have fought
so long!"84 Judge Miller also felt that a similar situation is involved

80 Hearings before the House Committee oh Interstate and Foreign Commerce on S.
6SS (AmendUs Communications Act of 1934), 82d Cong., 1st Sess. 86 (1951).

81 See Hearings before a Subcommittee of tie Senate Committee on Interstate and

Foreign Commerce on S. 1973 (Amendments to Communications Act of 1934), 81st Cong.,
1st Sess. 54-59 (1949), for a description of the Commission's procedure, as constituted

at that time, in deciding hearing cases and a strongly worded criticism of that procedure.
See also, Monograph, Federal Communications Commission, Attorney GeneraFs Committee
on Administrative Procedure, 26-36 (1940), reproduced in Davis, Case; on Administrative

Law, 437-443 (1951).
82 Formerly Judge, United States Court of Appeals for the District of Columbia

Circuit.
83 Hearings before the House Committee on Interstate and Foreign Commerce on S.

6SS (Amending Communications Act of 1934), 82d Cong., 1st Sess, 350 (1951).
Ibid. Also cf. In re Larsen, 86 A. 2d 430 (N. J. 1952).
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when Commission attorneys, who have investigated and prosecuted a

case, are allowed a back door approach to particular Commissioners,
or even when such attorneys are permitted to argue a submitted case

to the whole Commission, ex parte. He noted that the need for separa
tion of functions is recognized in Section 5(c) of the Administrative
Procedure Act, which precludes Hearing Officers from ex parte con

sultation on any fact in issue unless all parties have been given notice
and opportunity to participate,85 and concluded that, "it is the very
proper purpose of this legislation to write into law the same separation
policy applicable alike to examiners and Commissioners."86
The position of the Federal Communications Bar Association was

explained by Judge Frank Roberson, Chairman, Legislative Committee,
in his testimony on S. 658 at the hearings before the House Commit
tee on Interstate and Foreign Commerce. Judge Roberson felt that it
was illogical to say that the examiner cannot consult with other mem

bers of the Commission's staff in reaching his decision, and at the same

time contend that the Commission, in considering the examiner's de

cision, can consult with other members of the staff, except such em

ployees as are engaged in the performance of investigative or prose
cuting functions. He testified in part as follows:87

In all contested cases the Commission designated one of its attorneys to partici
pate in the proceeding and in most cases a Commission engineer is present. If
the nature of the proceeding is such that some of the issues may be technical
and complicated so that the Examiner needs expert advice from employees of
the Commission he requests the Commission counsel at the hearing to have the

necessary members of the staff testify as witnesses on the record. The argument
of the Commission that it should not be separated from advising or consulting
with members of its Staff in executive sessions of the Commission completely

85 Persons engaged in investigative or prosecutory functions cannot participate or

advise the Hearing Officers except as witnesses or counsel in public hearings or public
proceedings. However, because these restrictions of the Administrative Procedure Act

are not required for cases involving "initial" licensing, the Act, of itself, is not necessarily
applicable to the majority of contested cases handled by the Commission. Realizing
the desirability of expanding the provisions of the Administrative Procedure Act so

as to prohibit consultation between Hearing Officers and certain staff members, the

Commission, on July 6, 1949, accomplished this result by adopting Rule 1.858. But

the Commission did not, in its rule, make these limitations as strictly applicable to itself

as it did to the Hearing Examiners.
86 See n. 83, supra, at 351.
87 Hearings before the House Committee on Interstate and Foreign Commerce on S.

6S8 (Amending Communications Act of 1934), 82d Cong., 1st Sess. 249 (1951). But see

Attorney General's Manual on the Administrative Procedure Act 57 (1947).
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ignores the fact that any such advice and expert information can be put forth
into the record at the public hearing.

The Bar Association's representative also pointed out that it is im

portant to remember that the specific issues on which the contested
hearing is being held have been prepared by Commission attorneys and
engineers. Consequently, when the Commission designates for hearing
such a proceeding, it has set out the issues and knows what kind of
testimony will be required to develop the facts in each issue. Finally,
he felt that when the Commission is acting in a quasi-judicial capacity,
the safeguard of a full and fair hearing on a public record is just and
reasonable and should be applicable both to the hearing examiner and
the Commission.88
It is interesting to note that when two eminent jurists were asked for

their views upon the general problem they went separate ways. The

following discussion took place at the hearing on S. 658 between Con

gressman Heselton and Judge Stephens, Chief Judge, United States
Court of Appeals for the District of Columbia Circuit:89

Mr. Heselton: Did the Judicial Conference address itself at all to the other
feature of the bill, the separation of the Commission from the Staff in its quasi-
judicial functions?
Judge Stephens: No: We have made no recommendations on the merits of the
bill at all. We are simply interested in these procedural features that affect
the appellate procedure.
Mr. Heselton: As an individual have you given any thought to the problem?
Judge Stephens: Well, if you are referring to the problem which has arisen
among the commissions and boards out of the fact that they have both
prosecuting and judicial functions�
Mr. Heselton: I am.

Judge Stephens: Yes, I have. I think Congress ought to do everything it prop
erly can to separate those functions. ... I think that the Commission ought
not to be separated from access to expert information from its staff. Of course,
it has to have that. However, when it comes to this trial function, this quasi-
judicial function, I think the trial examiner ought to be made just as much
like a trial judge as can be, and make him independent from any information
except the facts and the law.

88 Congressman Harris in commenting upon the bill on the floor of the House re

called that the Federal Bar and many others, in long hearings and testimony, complained
that hearings would be ordered; they would go before an Examiner; the hearing
would be completed ; the matter would go to the Commission for oral argument and
then the Commission would go into executive session and would call on staff experts
who would recommend what the final result should be. 98 Cong. Rec. 7525 (June 17, 1952).

89 Hearings before the House Committee on Interstate and Foreign Commerce on S. 658

(Amending Communications Act of 1934), 82d Cong., 1st Sess. 400 (1951).



1953] Communications Act Amendments, 1952 163

Mr. Heselton: Can you carry that through to the Commission's performance of
its duties?

Judge Stephens: Yes sir; I do. . .

On the other hand, Chief Judge Biggs of the United States Court of

Appeals for the Third Circuit did not share Judge Stephens' opinion.
The following colloquy took place between Mr. Heselton and Judge
Biggs :*>

Mr. Heselton: May I now ask you the same question I asked Judge Stephens?
Judge Biggs: Yes. I think my views on it are substantially the same as those
of Judge Stephens. There is one thing, however, which I think should be borne
in mind. That is whether it be the Commission members themselves making
the decision after the examiner has made his decision, or the examiner himself.
It would be unwise, I think, to cut from the Commission or from the examiner
all expert assistance. ... I think the danger is a complete severance. I think
there is danger in a complete severance between the experts on the Staff and
the Commission and the examiner, because it is just like a law clerk with a

judge. You have to have your law clerk work, and you have to have the law
clerk give you information, or do it yourself.

It has been said that the organizational setup at the Commission and
Commission procedures have been the object of the most consistent

complaints in the radio and television industry and the public through
out the country.91 Will the public interest be better served by legisla
tion which does more than prevent "... The practice ... of the legal
staff and the attorneys, who try these cases, writing the opinions, and
then submitting those opinions directly to the Commission?"92 In light
of the complicated factual questions that come before the Commission
is the conclusion inevitable that the Commission must rely on the un

restricted advice of this staff, or, is the argument of the Committee on

Interstate and Foreign Commerce that courts have to determine diffi
cult cases in patent and anti-trust cases ". . . without resort to expert
advice in camera . . ." the answer?93
Of course, it is agreed by all hands that, "No man shall be the judge

90 Id. at 409.
91 98 Cong. Rec. 7525 (June 17, 1952). Cf. Report of the Judicial Conference Ad

visory Committee on Administrative Procedure, p. 3 (1951).
92 Ibid.
93 98 Cong. Rec. 7523 (June 17, 1952). The Committee also felt that the Commission's

practice in quasi-judicial proceedings, of permitting experts to evaluate conflicting
technical testimony behind closed doors is tantamount to a delegation of the Commission's

decision�making functions to staff experts, and was both inequitable and unfair since

other interested parties are given no opportunity to participate.
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of his own cause".*4 In the administrative process, the process of de
cision is of paramount importance.93 Therefore, complete separation
may be desirable.9* There is force in the argument, however, that when
an expert on the Commission's staff, who has not participated in the

case, advises the Commission on complicated factual or legal questions,
he does no more than a law clerk who assists a judge in the preparation
of an opinion.97 The difficulty with that argument, however, is that a
law clerk is completely disassociated with counsel whereas, in fact, the
staff expert who advises the Commission may be the superior of the at

torney who investigated or tried the case or the superior of the engineer
who testified at the hearing: the hearing issues may have been drawn up
under his direction, or the case may involve an important policy ques
tion concerning which the adviser may have fixed ideas. This is not

to say that the expert staff adviser will intentionally mislead the Com

mission, but it may be difficult for him to be completely objective.98 To

say that a Commission staff member who has spent years with the

agency advising the Commission on matters of policy, and who has
been delegated authority to carry out the Commission's policies over

the years, is on an equal footing with a law clerk fresh out of law school
is "pernicious oversimplification.'"99 Further, it is no answer to say that
the Commission has promulgated Rules and Regulations to provide for

separation of functions. Rules and Regulations can be revised at the

will of Commission (so long, of course, as the action taken is not arbi

trary).
It is believed that the Commission will still be able to do its work

and decide its cases, no matter how difficult, without the advice of its
staff given behind closed doors. They are capable men with diversified

94 Bonham's Case, 8 Co. 113b, 118a, 77 Eng. Rep. 646, 652 (K. B. 1610). Cf. In rr

Larsen, 86 A. 2d 430 (N. J. 1952) ; Morgan v. United States, 304 U. S. 1, 19-20 (1938)
and 59 Am. Bar Ass*n Rep. 539, 545 (1934). See also United States v. I- A. Tucker

Track lines, 73 Sap. CL 67. 71 (Nov. 10, 1952) (dissenting opinion).
93 Benjamin, Administrative Adjudication m New York 221 (1942).
96 See Kankana v. Department of Taxation, 250 Wis. 196, 26 N. W. 2d 637 (1947)

and Vanderbilt, Minimurn Standards of Judicial Administration 483 (1949).
97 See Dorsey v. Kingsfcuad, 84 U. S. App. D. C. 264, 173 F. 2d 405 (1949), rrsfd,

338 U. S. 318 (1949).
98 It may prove unfortunate that the Commission is cut off from the General Counsel

in all contested cases. However, in the cases which have been appealed to the Court

of Appeals and have been remanded to the Commisaon. the advantages in not having
the General Counsel who may have argued the case advise the Commission are obvious.

99 United States v. Monia, 317 U. S. 424, 431 (1943) (dissenting opinion).
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backgrounds who are able to think independently and to perform their
duties in quasi-judicial proceedings unaided by secret sessions with
Commission personnel. If special problems are presented the record can

be reopened or oral argument can be held so that all parties can be heard
upon the problem.
In Morgan v. United States100 the Court reasoned that the right to a

hearing embraces not only the right to present evidence but also a reason

able opportunity to know the claims of the opposing party and to meet

them.101 Although the Constitution doubtless does not require that an

administrative agency be cut off from behind the scenes discussions with
its staff, even in quasi-judicial proceedings,102 it is submitted that the

highest standards of fair play do. It is further submitted that the sepa
ration of functions provisions of the Communications Act Amendments,
1952, will result in the Commission doing a better job and will result in

increasing the prestige of the Commission. Certainly, lawyers who rep
resent the Commission and who represent the applicants as well as other
interested parties will have greater respect for an agency that decides
a case not by having its experts "evaluate"103 the evidence, but upon
the basis of the record. As Arthur T. Vanderbilt stated:104

I am not suggesting that administrative agencies be abolished or that they
be deprived of their powers of adjudication. Nor am I suggesting that admin
istrative officials always be lawyers. I do submit, however, that when our ad

ministrative agencies act as judges they should have the attributes, the work

ing conditions and the professional environment of judges. . . . The safeguards
that centuries of experience have demonstrated to be essential to the mainte

nance and administration of what Blackstone calls common justice.

ioo 304 U. S. 1 (1938).
101 Cf. L. B. Wilson, Inc. v. Federal Communications Commission, 83 U. S. App.

D. C. 176, 170 F. 2d 793 (1948) and Philadelphia Co. v. Securities and Exchange Com

mission, 84 U. S. App. D. C. 73, 175 F. 2d 808 (1948), judgment vacated for mootness,
337 U. S. 901 (1949). As to the possibility of waiving these rights, see United States

v. L. A. Tucker Truck Lines, 73 Sup. Ct. 67 (Nov. 10, 1952).
102 See Kinnane, Administrative Law: Some Observations on Separation of Powers,

38 A. B. A. J. 19 (1952).
103 The word is the Commission's. See 98 Cong. Rec. 7523 (June 17, 1952). See also

Hearings before the House Committee on Interstate and Foreign Commerce on S. 658

(Amending Communications Act of 1934), 82d Cong., 1st Sess. 167-191 (1951).
104 Vanderbilt, The Place of the Administrative Tribunal in our Legal System, 24

A. B. A. J. 267, 273 (1938). Simply stated, all parties should have "... a knowledge
of, and an opportunity to refute, any matter or argument presented to the Commission."

H. R. Rep. No. 2426, 82d Cong., 2d Sess. 22 (1952).
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Renewal of Licenses

Section 5 of the Communications Act Amendments rewrites Subsec
tion (d) of Section 307 of the 1934 Act. Subsection (d) formerly pro
vided that upon the expiration of any license, upon application therefor,
a renewal of such license may be granted from time to time for a term

of not to exceed three years in the case of broadcast licenses and not to
exceed five years in the case of other licenses. The subsection also pro
vided that action with reference to the granting of an application for
the renewal of a license ". . . shall be limited to and governed by the
same considerations and practices which affect the granting of appli
cations." The quoted language was stricken from the Act and in lieu
thereof it now provides that upon expiration of any license, upon appli
cation therefor any renewal applied for may be granted ". . . if the
Commission finds that public interest, convenience and necessity would
be served thereby."106 Section 307(d), as revised by the new law, also
contains a provision, not in the original Act, providing that the Com
mission shall not require any applicant for renewal to file any informa
tion which previously has been furnished to the Commission or which
is not directly material to the consideration that affects the granting
or denial of the application.106 Finally, a sentence has been included

105 The reason for this change was that it was felt that the stricken language was un

realistic and not in accordance with the manner in which the Commission actually
has handled renewal cases. H. R. Rep. No. 1750, 82d Cong., 2d Sess. 8 (1952).

106 H. R. Rep. No. 1750, 82d Cong., 2d Sess. 8 (1952) stated with respect to this

phase of the amendment that, "Considerable dissatisfaction was expressed in the hearing
with the burdensome requirements which applicants for renewal sometimes have been

compelled to meet in the way of furnishing detailed information." See Hearings before
the House Committee on Interstate and Foreign Commerce on S. 658 (Amending Com
munications Act of 1934), 82d Cong., 1st Sess. 253-279 (1951). Sen. Rep. No. 44, 82d

Cong., 1st Sess. 7 (1951), went further and stated that once a license has been granted,
there appears to be "not good reason" why the Commission should be required to take

into consideration many of the factors, such as the ability of the applicant to operate
a broadcast station or his financial ability to construct and maintain a station, which

it should and must take into consideration in granting a license in the first instance.
The report makes clear, however, that the amendment does not impair the Commission's

right and duty to consider, in a renewal case, the "
. . over-all performance of that

station against the broad standard of public interest, convenience or necessity." In other

words, the Commission is still free to consider programming. See Allen B. DuMont

Laboratories v. Carroll, 184 F. 2d 153 (3d Or. 1950), cert, denied, 340 U. S. 929 (1950);
Forrest, Governmental Regulation of the Program Content of Television Broadcasting,
19 Geo. Wash. L. Rev. 312 (1951), and Wall, Program Evaluation by the Federal
Communications Commission: A Constitutional Abridgement of Free Speech?, 40 George
town L. J. 1 (1951).
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providing that pending any hearing and final decision on an application
for renewal and the disposition of any petition for a re-hearing (filed
pursuant to Section 405 of the Act), the Commission shall continue the
license in effect.107
The majority of the Commission objected to the deletion of the pro

vision that renewal applications be considered on the same footing as

initial applications, because they felt that it might be argued that Con
gress had afforded persons who once obtain a license a perpetual fran
chise "... providing only that the licensee meets the minimum
standards of service in the public interest and has previously been
found qualified, irrespective of the existence of greatly superior appli
cants who are entitled by law to apply for that frequency."108 Commis
sioners Jones and Hyde disagreed.109
Although a licensee does not have a perpetual franchise, he does have

something at least akin to a property right and the courts have so rec

ognized.110 It is absurd to even suggest that, after a licensee has ex

pended considerable sums of money, time and effort, in the erection
and operation of his station that, in a renewal proceeding,111 he should
be placed on the same footing as an initial applicant.112 Certainly, past
operation is a better indication than future proposals.113 One witness
ably summed up the problem: "Should a station licensee who has oper
ated his station in accordance with the rules and regulations of the

Commission, and has not violated any law, be subjected to the possible
loss of his license if, at time for renewal, someone else comes in and

promises a 'better' programming job in the future than the licensee has

107 Cf. Section 9 (b) of the Administrative Procedure Act which provides, in part,
that in any case in which the licensee has, in accordance with agency rules, made timely
and sufficient application for a renewal or a new license, no license with reference to

any activity of a continuing nature shall expire until such application shall have been

finally determined by the agency.
108 Hearings before the House Committee on Interstate and Foreign Commerce on S.

658 (Amending Communications Act of 1934), 82d Cong., 1st Sess. 72 (1951).
109 Id. at 149-151.
110 L. B. Wilson, Inc. v. Federal Communications Commission, 83 U. S. App. D. C.

176, 170 F. 2d 793 (1948).
111 In radio, a license is issued for a period of three years; in television, for one year.

Sections 3.34 and 3.618 of the Commission's Rules and Regulations. See also Hearings
before the House Committee on Interstate and Foreign Commerce on S. 658 (Amending
Communications Act of 1934), 82d Cong., 1st Sess. 239 (1951).

112 Cf. n. 108, supra, at 241.
113 Cf. Hearst Radio Inc. (WBAL), 6 Pike & Fischer Radio Regs. 994 (1951).
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done in the past?"114 It is submitted that to ask the question is to
answer it. Further, it seems perfectly obvious that little is gained by re
quiring licensees of existing stations to make the same detailed showing
that was made at the time their original applications for construction

permits were filed.115 The author of the Bill, Senator McFarland, has
stated that the Commission would be incorrect in asserting that a li
cense would be a perpetual grant under the proposed new language, but
that although public interest is always the test, the only change is that
under the old law the Commission had the right to compare the service
that the existing licensee gave with the promises of some applicant who
might apply for the same frequency in the community.116

Special Temporary Authorizations

Section 6 of the new law amends subsection (a) of Section 308 of
the Act to provide that the Commission may grant construction permits
and station licenses, or modifications or renewals thereof, only upon
written application therefor received by it However, a proviso is in
cluded which provides for certain exceptions under which the Commis
sion may grant such authorizations, during emergency or war condi

tions, without the filing of a formal application. It is also provided that
no authorization so granted without the filing of a formal application
shall continue in effect beyond the period of emergency or war requiring
such authorization. The Senate Report117 indicates: (1) there has been
confusion under the terms of "existing law" over the bask question of
when and under what circumstances a written application must be filed
as the initial step in license proceedings and when, by the device of call

ing a license by some other name, the Commission, and applicants with
the acquiescence of the Commission have avoided this step, and (2) the
amendment is directed against the administrative practice of issuing
special service authorizations, ". . . which have been held at [sic] to

be licenses, and therefore persons affected by their issuance were pre
cluded from relying upon them or challenging their propriety."118
n* Hearings before the House Committee on Interstate and Foreign Commerce on S.

6SS (Amending Communications Act of 1934), S2d Cong.. 1st Sess. 304 (1951).
"5 Ibid.
116 For a contrary view, see the testimony of the representative of the Attorney

General, Department of Justice, at the Hearings before a Subcommittee of the Senate

Committee on Interstate and Foreign Commerce on S. 1973 (Amendments to Commwacm-

tions Act of 1934), 81st Cong.. 1st Sess. 119-123 (1949).
n � Sen. Rep. No. 44, 82d Cong, 1st Sess. 7 (1951).
us Id. at 7-3. Cf. American Broadcasting Co. (KOB) v. Federal Communications
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Application of the Anti-Trust Laws

Section 9 of the new amendments revises Section 311 of the Com
munications Act of 1934 which relates to the application of the anti
trust laws of the United States. As a detailed discussion of this subject
is beyond the scope of this paper, it will be given only brief treatment
here. Section 311 of the original Act provided in substance as follows:
(1) the Commission was directed to refuse a station license to an ap
plicant in certain cases, where, pursuant to the provisions of Section
313 of the Act, a federal court had made a finding that the applicant
had violated the anti-trust laws and as a penalty had ordered the ap
plicant's station license revoked; (2) the Commission was authorized,
in its discretion, to refuse such license to any other person finally
adjudged guilty by a federal court of unlawfully monopolizing, or at

tempting unlawfully to monopolize, radio communication, or to have
been using unfair methods of competition; and (3) the granting
of a license did not preclude the United States, or any person aggrieved,
from proceeding against such person with respect to violation of the
anti-trust laws.

Section 311, as now amended, contains only the first subparagraph,
mentioned above, i.e., the Communications Commission is directed to

refuse a license to any person whose license has been revoked by a

court under Section 313. In substance, the result of the change is that
the express authority previously held by the Commission to refuse a

license to a person found guilty of anti-trust violations has been

deleted. This was the so-called "double-jeopardy clause" of the Act.

As a result of the change in this section a question arises as to whether
the Commission's statutory authority to determine whether or not

the public interest, convenience, or necessity would be served by the

Commission, 89 U. S. App. D. C. 298, 191 F. 2d 492 (1951). It would appear that

special temporary authorizations may still be issued. It has been pointed out to the

Senate Subcommittee considering an earlier version of the Bill that special service

authorizations have been frequently and successfully used to permit FM stations to

operate on an interim basis until such time as the final installation could be completed.
It was also pointed out that in adjusting difficult allocation problems, the Commission

has on occasion found it necessary to issue special service authorizations to allow a

station to operate on a different frequency until such time as the engineering difficulties

could be eliminated. Hearings before a Subcommittee of the Senate Committee on Inter

state and Foreign Commerce on S. 1973 (Amendments to Communications Act of 1934),
81st Cong., 1st Sess. 89 (1949). See also Beaumont Broadcasting Corp. v. Federal

Communications Commission, no. 10888, D. C. Cir., June 26, 1952.



170 The Georgetown Law Journal [Vol.41: p. 135

granting of a license will still leave the Commission the power to

deny a license to a person because of anti-trust violations.119 Mansfield
Journal Co. v. Federal Communications Commission� a case decided

by the United States Court of Appeals for the District of Columbia
Circuit in 1950, prior to the adoption of the amendment, should be read
in this connection. There, the Commission denied the Mansfield Journal
Company's license application because the agency found that the ap
plicant had used its position as sole newspaper owner in the community
to achieve a monopoly in advertising and news dissemination. Further,
Section 308 (b) of the basic Act provides for a careful check as to

the character and responsibility of any person seeking to operate a

broadcast station. However, despite these considerations a court test

may eventually become necessary to determine whether the effect of
the revision of Section 311 is to limit the Commission's power to consider

monopolistic practices, or whether Congress merely intended to stream

line the section by deleting what was considered excess verbiage.

Cease and Desist Orders (Administrative Sanctions)
Section 10 of the Communications Act Amendments, 1952, makes

certain changes in the Commission's revocation procedure and revises
Section 312 of the Act so as to vest in the Commission authority to issue
cease and desist orders. Such orders may be issued where any person:
(1) has failed to operate substantially as set forth in a license; (2)
has violated, or failed to observe, any of the provisions of the Act or

(3) has violated, or failed to observe, any rule or regulation of the
Commission authorized by the Act or by a treaty ratified by the
United States.
Before revoking a license or permit pursuant to this section, or before

issuing a cease and desist order, it is required that the Commission
serve upon the person involved an order to show cause why an order
of revocation or a cease and desist order should not be issued. This

H9 It is not entirely clear why these provisions have been deleted or what the exact

effect of their deletion will be. It might be argued that the deletion indicates a Con

gressional intent that the Commission's authority in this field should be curtailed.

However, Sen. Rep. No. 44, 82d Cong., 1st Sess. 9 (1951), specifically stated: "Thus, the

Commission's power to protect against monopoly control of radio licenses remains un

affected by the changes herein recommended; it is merely estopped from initiating
and proceeding with an antitrust case of its own."
I20 86 U. S. App. D. C. 102, 180 F. 2d 28 (1950). See also Lorrain Journal Co. v.

United States, 342 U. S. 143 (1951), for subsequent developments.
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show cause order must contain a statement of the matters with respect
to which the Commission is inquiring and shall call upon the licensee
to appear before the Commission (within thirty days after receipt of
such order) and to give evidence upon the matters specified therein.
If after hearing, or waiver thereof, the Commission determines that
an order of revocation or a cease and desist should be issued, it shall
issue such order ". . . which shall include a statement of the findings
of the Commission and the grounds and reasons therefor. . . ."m
From the history of the Federal Communications Commission and

also of other administrative agencies it would appear that authorizing
the Commission to issue cease and desist orders is a desirable addition
to the authority vested in that agency.122 Prior to this time, the Commis
sion had but one weapon at its disposal in carrying out the provisions
of the Communications Act, namely, that of revoking a license. Failure
to renew a station license is a substantially identical method which the
Commission has at its disposal to insure operation in the public interest.
The only important difference is that in a revocation proceeding the
burden of proof and the burden of going forward is on the agency. In
a renewal proceeding, however, the burden is on the applicant in both
instances. Lack of intermediate sanctions (other than the "death

penalty" of failure to renew or of absolute revocation) had seriously
hampered the Commission in its administration of the Act. As stated
in the Senate report accompanying S. 1333 :123

It is clear . . . that revocation is the sole administrative penalty in the case

of violations ranging from the most serious to the most minor and affecting

121 Subsection (c) of section 10 of Pub. L. No. 554, 82d Cong., 2d Sess. (July 16,
1952). Subsection (d) provides, in substance, that where a hearing is held, the burden
of proceeding with the introduction of evidence and the burden of proof shall be

upon the Commission. Subsection (e) provides that section 9 (b) of the Administrative

Procedure Act shall apply to the institution, under this section, of any proceeding
for the issuance of a cease and desist order as well as an order for the revocation of a

license or construction permit.
122 See Redford, Administration of National Economic Control 111 (1952). The

learned author suggests that reference to the death penalty is overstated, since it overlooks
correction as a result of administrative threat.

123 Sen. Rep. No. 1567, 80th Cong., 1st Sess. 11 (1947). It is interesting to note

that the former chairman was careful to make clear that the provisions of the proposed
amendment were necessarily subject to the provisions of � 326 of the Communications

Act prohibiting the exercise of any powers of censorship. In other words, the Commission

is not authorized to issue an order requiring any licensee to cease and desist from the

broadcasting of any program.
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those who may innocently violate regulations of the Commission on technical
matters.
The Committee feels that this is not a satisfactory situation for two reasons:

The Commission is reluctant to revoke a license for a minor offense and there
fore minor offenses may be committed almost with impunity; and there exists
no clear distinction between types of offenses. It is felt, therefore, that some

method of procedure short of revocation should be provided for minor or less
serious violations.

The Commission has shared this view134 and has urged for a con

siderable period of time that the law be amended so as to give additional
power to it. In fact, the agency, in its recommendations to Congress
at the time S. 658 was under consideration, would have gone further
in this delegation of additional authority. Former Chairman Wayne
Coy, testifying before the House Committee on Interstate and Foreign
Commerce on S. 658, summarized the Commission's position as follows:126

The [Commission's] proposal would authorize three intermediate sanctions�

suspension of a license for a period not to exceed ninety days; the issuance
of orders requiring persons to cease and desist from specified activity in viola
tion of the Act or the Commission's Rules, similar to the authority set forth
in S. 1973, and the imposition of appropriate fines. By the amendment, the

Commission is afforded a choice of sanctions to enable it to take into consid
eration the factual circumstances surrounding particular offenses and types of
offenses.

However, the bill, in final form, did not give the Commission the
full measures of authority requested. Some understanding of the reason

for rejecting this counter-proposal may be obtained from the Conference

Report on the Communications Act Amendments, 1952,m wherein it is
stated:

. . . the authority to issue cease and desist orders will give the Commission
a means by which it can secure compliance with the law and regulations by
licensees. As an alternative to revoking the license in case of failure to obey
a cease and desist order, the Commission will be able to invoke the aid of the

Courts, under Section 401-b of the Act to secure compliance. The Courts
will be able to enforce compliance through their power to punish for contempt.

Obviously, the Commission has not gained as much ground as it

might wish in securing more effective weapons to enforce the provisions
of the Act, This subject will no doubt be under consideration in future

124 E.g., Hearings before a Subcommittee of the Senate Committee on S. 1333 (Amend
ments to Communications Act of 1934), 80th Cong, 1st Sess. 14, 51 (1947).
1-5 Hearings before the House Committee on Interstate and Foreign Commerce on S.

658 (Amending Communications Act of 1934), 82d Cong., 1st Sess. 99 (1951).
126 H. R. Rep. No. 2426, 82d Cong, 2d Sess. 20 (1952).



1953] Communications Act Amendments, 1952 173

legislative proposals.127 It is believed, however, that the cease and
desist order provision will provide the Commission with an intermediate
sanction adequate to act as a deterrent to unlawful conduct by licensees.
Further, it is submitted that the two additional intermediate sanctions
suggested by the Federal Communications Commission, i.e., suspension
of licenses and the imposition of fines, leave much to be desired. Clearly,
the suspension of a station license for a period of even ninety days
could work a serious economic hardship upon the licensee involved. Of

equal importance, the listening public would be penalized as well as the

offending station. The disadvantages of depriving the people of a one

or two station community of one of the media for local self-expression
are readily apparent. With respect to the imposition of fines, there are

two basic objections: (1) if the administrative agency is given the power
to levy a small fine only, the fine may not act as a deterrent, and (2) if
the agency is given the power to levy a heavy fine, that power might
become the subject of abuse at some future date. Even assuming that
no Constitutional question is raised, it is submitted that the imposition
of heavy fines should be left to the courts where the traditional safe

guards of trial by jury, etc., are present and should not be given over

to the administrator.

Facilities for Candidates for Public Office

Section 315 of the Communications Act of 1934, as originally consti

tuted, provided that if any licensee permitted a legally qualified candi
date128 for any public office to use his broadcast station, the licensee was

required to afford equal opportunities to all other candidates for the
same office. The section further provided that the licensee had no power
of censorship over the material broadcast. Despite numerous proposals
for revision, these provisions remain unchanged.129 However, Congress

127 See � 201 of H. R. 6949, 81st Cong., 2d Sess. (1950), a bill introduced by Mr.

Sadowski and referred to the House Committee on Interstate and Foreign Commerce.
128 See Felix v. Westinghouse, 186 F. 2d 1 (3d Cir. 19S0), cert, denied, 341 U. S.

909 (1951).
129 This section has proven one of the most controversial sections in the Communica

tions Act. Space does not permit a detailed analysis of the problem, which has been

exhaustively treated in law reviews and periodicals. E.g., DeGrazia, Equal Politcial Def
amation for All: Section 315 of the Federal Communications Act, 20 Geo. Wash. L.

Rev. 706 (1952) and Notes, 46 111. L. Rev. 626 (1951) and 61 Yale L. J. 87 (1952). See

also Payne, Libel Without Liability, 37 Georgetown L. J. 383 (1949) ; Peterson, Political

Broadcasts, 9 Fed. Comm. B. J. 20 (1948) ; Void, Defamation by Radio, 2 Jour. Radio

Law 673 (1932) ; and Notes, 36 Georgetown L. J. 612 (1948) ; 9 Fed. Comm. B. J. 53
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added a new subsection (b) which reads as follows: "The charges made
for the use of any broadcasting station . . . shall not exceed the charges
made for comparable use of such stations for other purposes." The
Commission is given power to prescribe appropriate rules and regula
tions to carry out the provisions of this subsection. Legislative history
makes clear that Congress felt that candidates for public office were not

receiving fair treatment, at least by some licensees of radio and tele
vision broadcast stations.130

Proceedings to Enjoin, Set Aside, Annul, or Suspend Orders
of the Commission

Section 14 of the new law constitutes a complete re-draft of the appeal
provisions of Section 402 of the Communications Act. Although the

subject of appeals from quasi-judicial agencies to the courts, and the

legal remedies under such appeals is, as the Senate Report on the Com
munications Act Amendments, 1952, recognizes,131 most important, no

useful purpose would be served by restating the detailed provisions of
the section here. However, Subsection (h) is particularly worthy of com
ment in the light of Pottsville Broadcasting Corp. v. Federal Communi
cations Commission132 which has become a landmark case in the field

(1948); and 9 Ohio S. L. J. 368 (1948). The Senate version of the Bill did not propose
to amend � 31S. The House amendment would have provided, inter alia, that equal
opportunity must he afforded to all other candidates or their authorized spokesmen
in those cases in which a spokesman for a candidate for public office had been permitted
to use a broadcast station. It provided further that the licensee should not be liable
in any civil or criminal action in any local, state or federal court because of any
material in such broadcast, except in cases where the licensee willfully and knowingly, and
with intent to defame, participated in the broadcast. See H. R. Rep. No. 2426, 82d

Cong., 2d Sess. 20 (1952).
130 See 98 Cong. Rec. 7545 (June 17, 1952), where it was asked, "The Horan Amend

ment also has the additional provision that candidates for public office cannot be gouged
or charged double or more than commercial rates in connection with political speeches?"
The question was answered in the affirmative. Ibid.

131 Sen. Rep. No. 44, 82d Cong., 1st Sess. 11 (1951).
132 309 U. S. 134 (1940). Pottsville sought and obtained from the Court of Appeals a

writ of mandamus. The writ commanded the Commission to set aside its order designating
Pottsville's application for hearing on a comparative basis with two applicants who

had applied for the same facilities subsequent to Pottsville, and to hear and reconsider

the application of Pottsville on the basis of the record as originally made in accordance

with the opinions of the Court of Appeals in the original review and in the mandamus

proceedings. Pottsville Broadcasting Co. v. Federal Communications Commission, 70

App. D. C. 157, 105 F. 2d 36 (1939). The Supreme Court reversed. Mr. Justice Frank

furter stated, in part: "The Commission originally found respondent's application in-
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of administrative law. Subsection (h) of S. 658 provides that where
the reviewing court renders a decision reversing the Commission and
remanding the case to that agency to carry out its judgment, ". . .it
shall be the duty of the Commission ... to forthwith give effect thereto,
and unless otherwise ordered by the Court to do so upon the basis of
the proceedings already had and the record upon which said appeal
was heard and determined."
In commenting upon S. 1973, the predecessor of S. 658, the Sanders

Bill, H. R. 5497, 77th Congress; the Wheeler-White Bill, S. 814, 78th

Congress; and the White Bill, S. 1333, 80th Congress (all of which con

tained similar provisions), the Commission pointed out that this pro
vision would over-rule the Pottsville case. Bitter opposition to the

change was voiced because, in the Commission's opinion, it deprived
the agency of the power to make a new determination in a proceeding,
after a reversal upon appeal, which, ". . . while still adhering to the

judgment of the Court, would, in the light of changed circumstances,
better serve the public interest than a decision based solely upon the
cold record of the earlier Commission proceeding."133 On the other

consistent with the public interest because of an erroneous view regarding the law of

Pennsylvania. The Court of Appeals laid bare that error, and, in compelling obedience

to its correction, exhausted the only power which Congress gave it. At this point the

Commission was again charged with the duty of judging the application in the light of

'public convenience, interest, or necessity.' The fact that in its first disposition the

Commission had committed a legal error did not create rights of priority in the re

spondent, as against the later applicants, which it would not have otherwise possessed.
Only Congress could confer such a priority. It has not done so. The Court of Appeals
cannot write the principle of priority into the statute as an indirect result of its power

to scrutinize legal errors in the first of an allowable series of administrative actions.

Such an implication from the curtailed review allowed by the Communications Act is at

war with the basic policy underlying the statute. It would mean that for practical
purpose the contingencies of judicial review and of litigation, rather than the public
interest, would be decisive factors in determining which of several pending applications
was to be granted." 309 U. S. at 143-145.

133 Testimony of Hon. Wayne Coy, then Chairman, Federal Communications Commis

sion. Heatings before the House Committee on Interstate and Foreign Commerce on S.

658 (Amending Communications Act of 1934), 82d Cong., 1st Sess. 103 (1951). The

Chairman also pointed out that in his opinion subsection (h) of the bill raised a

constitutional question. He stated: "For, in providing that the Court of Appeals may

determine whether or not the Commission may or may not take into consideration

changes in circumstances subsequent to the close of the original record, the section

would appear to impose upon the court a purely administrative rather than a judicial
function. Any court authorized to make such an administrative determination might,
under the rule of the Supreme Court in the case of General Electric Co. v. Federal Radio
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hand, the Senate Report134 made clear that the purpose of subsec
tion (h) of the new law is to confer upon the appellate court a measure

of control commensurate with the dignity and responsibility of the tri
bunal. It is submitted that there is nothing either unconstitutional or
unwise in requiring the Commission to carry out the judgment of the
reviewing court (in the absence of a petition for certiorari), and,
unless otherwise ordered by the court, requiring the Commission to do
so on the basis of the record. Under the doctrine of the PottsmUe case,
judicial review can become a useless gesture in the absence of a pro
vision in the law similar to the instant subsection. Without such a safe

guard, the successful litigant may establish a rule of law for the future
but is no closer to obtaining his ultimate objective (e.g., an applicant
seeking a permit to construct and operate a broadcast station) after he

appealed than before he resorted to the courts. Further, the reviewing
court, under the new subsection, either sua sponte or upon petition of
the Commission or any other litigant, has the power as part of the

original judgment or supplement thereto, to provide that new parties
and new issues may be introduced and a new record made after remand.

If, as the Commission argued, the rationale of Pottsville has been over

turned by this new subsection, it is believed that the Commission will
not be seriously hampered in its work under these circumstances. More

important, judicial review will cease to be a mere Pyrrhic victory for the
successful litigant,

Rehearings Before the Commission

Section 405 of the Communications Act of 1934 originally provided
that after a decision, order or requirement has been made by the Com
mission in a proceeding, any party thereto might, at any time, make ap

plication for a rehearing of the same, or any matter determined therein,
and it was lawful for the Commission, in its discretion, to grant such
rehearing where sufficient reason was given. With respect to radio

matters, the time within such application for rehearing could be made
was limited to twenty days. Section 405 further provided that such ap

plications for rehearing would be governed by such general rules as

the Commission might establish, and that no such application would
excuse any person from complying with, or obeying, any decision, order

Commission, 281 IT. S. 464, be held to be acting in an administrative, rather than judicial
capacity." Ibid.
13* Sen. Rep. No. 44, 82d Cong, 1st Sess. 12 (1951).
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or requirement of the Commission or operate to stay or postpone en

forcement thereof without special order of the Commission. If a re

hearing was granted, the proceedings thereunder were to conform as

nearly as possible to the proceedings in an original hearing, except when
the Commission directed otherwise. After such rehearing and the con

sideration of all facts, including those arising since the former hearing,
if the Commission felt that the original decision, order or requirement
was in any respect unjust or unwarranted, it could reverse, change or

modify such decision.135
Section 405, as amended by Section 4 of the Communications Act

Amendments of 1952, now provides that petitions for rehearing must
be filed in all cases within thirty days from the date upon which public
notice is given of the decision, order or requirement complained of. The
revised section further provides that rehearing shall be governed by
such general rules as the Commission may establish, except that no

evidence other than newly discovered evidence, evidence which has
become available only since the original taking of evidence, or evidence
which the Commission believes should have been taken in the original
proceeding, shall be taken on any rehearing.
The Senate Bill, in re-writing this Section, provided that rehearings

should be governed by such general rules as the Commission may estab

lish, provided that no evidence could be taken on any rehearing other
than newly discovered evidence.136 The Commission's disapproval of
this language of the Bill was ably stated by Chairman Coy in the fol

lowing testimony:137
. . . The Commission believes, however, that it would be unfortunate if it were
to be restricted upon rehearing to the consideration of newly discovered evi
dence. While this change would add finality to Commission orders, it would

deprive the administrative process of some of its basic flexibility. In some in
stances the Commission find it necessary, either on its own motion or on peti
tion by one of the parties, to order a rehearing for the taking of further testi

mony because an inadequate record has been made on a point which the Com
mission deems vital for a decision of the case. Under the language of the sec

tion, however, the Commission would be powerless in a situation such as the
one described above, ever to decide the case, because the evidence would proba
bly not be considered newly discovered evidence.

The revised Section 405 of the Act also provides that the filing of

133 48 Stat. 109S (1934), 47 U. S. C. � 405 (1946).
136 Sen. Rep. No. 44, 82d Cong., 1st Sess. 13 (1951).
137 Hearings before the House Committee on Interstate and Foreign Commerce on S.

658 (Amending Communications Act of 1934), 82d Cong., 1st Sess. 105 (1951).
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a petition for rehearing shall not be a condition precedent to judicial
review of any such decision, order or requirement except where the

party seeking such review ( 1 ) was not a party to the proceedings result
ing in such decision, order or requirement or (2) relies on questions of
fact or law upon which the Commission has been afforded no oppor
tunity to pass. The Section clarifies the uncertainty existing under the
old law as to the time within which judicial review must be sought
under Section 402 of the Act in cases where petitions for rehearing are

filed with the Commission. It is now provided that the time within
which a petition for review must be filed in a proceeding to which Sec
tion 402 applies, or within which an appeal must be taken, shall be com

puted from the date upon which public notice is given of orders dispos
ing of all petitions for rehearing filed in any case.

Remaining Sections of the New Amendments

Those sections of the new amendments that have not been previously
discussed herein are not of particular importance here and, therefore,
will be given only brief mention. Section 12 re-titles subsection (b) of
Section 312 of the basic Act as Section 316. This Section authorizes
the Commission to modify any station license or construction permit if,
in the judgment of the Commission such action will promote the public
interest, or if by reason of such modification the provisions of the Com
munications Act or of any treaty ratified by the United States will be
more fully complied with. The original Act provided that no such
order of modification would become final until the bolder of such out

standing license or permit had been notified in writing of the proposed
action and the grounds or reason therefor and was given a reasonable
opportunity to show cause why such order should not issue. This sec

tion, as amended, provides that this written notification must be ac

companied by an opportunity, in no event less than thirty days, to show

cause, by public hearing138 if requested, why such order of modification
should not issue. A provision is also included that where safety of life
or property is involved, the Commission may, by order, provide for a

shorter period of notice. Subsection (b) of new Section 316 provides
that in any case where a hearing is conducted pursuant to the pro-

138 ln connection with the subject of modification of accuses see Ctmmunkations
Comm'm r. WJR, 337 U. S. 265 (1949). Federal CommnxicMtioKS Commission v. National

Broadcasting Co, 319 U. S. 239 (1943). and L. B. Wilson, Inc. v. Federal Communications
Commission, 83 U. S. App. D. C 176, 170 F. 2d 793 (1948), all decided before Congress
required a pabBc hearing before a license could be modified.
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visions of this section, both the burden of proceeding with the introduc
tion of evidence and the burden of proof shall be upon the Commission.
Section 13 of the new amendments is designed to make certain con

forming changes in Section 319 (relating to construction permits),
necessitated because of changes made by other sections of the amend
ments.

Section 17 of the new amendments revises Section 410(a) of the Act,
so as to bring the provisions of that Section into conformity with the

provisions of Section 409(a) of the law, as amended. Section 410(a)
now authorizes the Commission to refer matters to joint boards to be

composed of a member, or an equal number of members, from each of
the states in which the wire or radio communication effected by or in
volved in a proceeding takes place or is proposed. The new amendment
makes this provision subject to Section 409, which, as amended, pro
vided that in certain types of cases the hearing may be held only by
the entire Commission or by an examiner (or examiners).
Section 18 of the new amendments ". . . is in line with a recommenda

tion which the Commission previously made to Congress"139 and amends
Title 18, United States Code, relating to "Crimes and Criminal Pro

cedure," by adding a new section entitled, "Fraud by Wire, Radio or

Television."140
Section 19, the final section of the Communications Act Amendments

of 1952, provides that the Act shall take effect on the date of its enact

ment, July 16, 1952.141

Conclusion

In the opinion of the writers, the foregoing analysis demonstrates that
the Communications Act Amendments, 1952, represent a sincere en

deavor on the part of the Congress to assure fair play in the quasi-
judicial proceedings of the Federal Communications Commission. With

139 See n. 137, supra, at 107.
140 18 U. S. C. � 1343 (July 16, 1952). This section provides for a fine of $1,000 or

imprisonment for not more than five years, or both, to anyone who devises or intends

to devise any scheme or artifice to defraud or for obtaining money or property by means

of false or fraudulent pretenses, representations or promises by means of interstate wire

radio or television communication.
141 Insofar as the Amendments provide for procedural changes, requirements imposed

by such changes are not mandatory as to any proceeding (as defined in the Administrative

Procedure Act) with respect to which hearings have been commenced prior to the date

of enactment of the Act. The Amendments relating to judicial review of orders and

decisions of the Commission do not apply with respect to any action or appeal which

is pending before any court on the date of enactment of the Act.
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that objective there can be no disagreement.142 It is submitted that, in
time, these amendments will come to be recognized as a ". . . charter of

private liberty and a solemn undertaking of official fairness."143 Others
may well disagree and feel that Congress unnecessarily curtailed the
Commission in the exercise of its delegated functions. For example, the
manner in which the legislature handled the separation of functions
problem may appear unwise to more than one student of the adminis
trative process. That there are areas for disagreement is of minor con
sequence, however. More important is the fact that the passage of this
bill marks the culmination of lengthy and earnest consideration of the
problem by more than one Congress over a period of several years. As
indicated at the outset, all parties, including the Federal Communica
tions Commission, were afforded every opportunity to express their
views and to submit proposed amendments and revisions. Although
some of the proposals of the Commission were treated favorably, that
agency's basic approach to the problem of revising the Communications
Act of 1934 was rejected. It is clear that: "Success or failure of any
measure depends on the attitude of those concerned with its enforce
ment."1** On the whole, the Commission, in administering the Com
munications Act of 1934, has done a "splendid job"1� in protecting the
interests of the public in order that they might enjoy the best possible
radio service.146 It is hoped that that agency win continue to carry out

the win of the legislature by foUowing the spirit as well as the letter
of the new law. If time and experience prove one or more of the new

provisions unworkable ". . . the Congress is in frequent session, its
doors open and its committees available."1*7

142 The promotion of expeditious, orderly, and sensible procedure in the conduct

of public affairs is a purpose which commends itself not only to the Congress and the

courts, but to the executive departments and administrative agencies themselves." Veto

Message, Walter-Logan Bill, H. R. 6324, 76th Cong, 3d Sess. (1940), 86 Cong. Rec 13,942
(1940), H. R. Doc No. 986, 76th Cong, 3d Sess. 3 (1940).
143 Foreword, Legislative History HI of the Administrative Procedure Act. Sen.

Doc No. 248, 79th Cong, 2d Sess. (1946).
*** Morris, The Administrative Procedure Act Applied, 36 Georgetown L. J. 191, 197

(1948).
145 Report of the Standing Committee on Communications, American Bar Association

(1951), reprinted in 76 Annual Report of the American Bar Association 199 (1952).
i� cf. Black River Valley Broadcasters v. McNinch, 69 App. D. C. 311, 101 F. 2d

235 (1938), cert, denied, 307 U. S. 623 (1938).
147 Border Pipe Line Co. v. Federal Power Commission, 84 XJ. S. App. D. C 142,

146, 171 F. 2d 149, 153 (1949).
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In summation, the reason that the Communications Act Amend
ments, 1952, are so important is because of the basic differences be
tween the judicial and administrative processes. As Professor Bernard
Schwartz rightly points out,148 the administrator can never wholly
acquire the "judicial mind," because of the very nature of the admin
istrative process. The administrator lacks the independence which
characterizes the judge and cannot decide disputes ". . . with that 'cold
neutrality of an impartial judge,' of which Burke speaks,"149 because the
very purpose of administration is to get things done and because the
administrative agency must be biased in favor of those objects for which
it was created. However, adequate safeguards must exist to insure the
basic principles of natural justice, or what the Supreme Court has re

ferred to as "fundamentals of fair play."150 Congress, in passing these
Amendments, has done much to accomplish this objective, without un
duly hampering the functions of the Commission in administering the
Act.

148 Schwartz, Law and the Executive in Britain, A Comparative Study 21 (1949). See
also Humphrey's Executor v. United States, 295 U. S. 602 (1935), and Rogers, The

Independent Regulatory Commissions, 52 Pol. Sci. Q. 1, 7 (1937), both cited by Professor

Schwartz.
149 Schwartz, supra, n. 148, at 22. Schwartz cites Dean Landis' statement to the effect

that some members of an administrative agency who have judicial functions have ". . .

a proper bias toward its point of view." Landis, The Administrative Process 104 (1938).
150 Federal Communications Commission v. Pottsville Broadcasting Corp, 309 U. S.

134, 143 (1940).



A JUDICIAL SOLUTION TO THE PROCEDURAL
PROBLEMS OF THE SO-CALLED BIG CASE

rT,HE so-called Big Case is a phenomenon of recent vintage in the field
of trial litigation. The term properly refers to those extensively

protracted cases which consume such an inordinate amount of time in
trial by virtue of their complexity and peculiar technical aspects. The
bulk of this class of super-length litigation arises in connection with the
anti-trust laws of the United States. These laws made their initial ap
pearance before the turn of the century, the first being the Sherman
Anti-Trust Act. That Act represented the first philosophical reflec
tion of our legislature on problems inherent in business, it was the legis
lative vanguard of the industrial revolution on this side of the Atlantic
But the interpretation and adjudication of rights and liabilities under
that statute were committed to a federal judiciary whose whole pro
cedure was geared to the requirements of an agrarian economy.
Rendering more complex the already involved concepts of our anti

trust laws, certain monopolies and restraints of trade appeared which
were accomplished through the instrumentalities of patents, trade-marks
and copyrights. Problems concerning these latter concepts, even absent

any anti-trust overtones, are oftimes more than challenging to experts
in those particular fields. From origins of this sort has emerged the Big
Case as we recognize it today.
Utilizing the tools already in hand the courts of the land tried these

cases by common law rules of procedure. The trials grew lengthy and
cumbersome. Then with the advent of the Federal Rules of Civil Pro
cedure and the transition to fact pleading the confusion was com

pounded.
Simultaneously with a growing vertical complexity the problem took

on an equally alarming horizontal scope. In the "Trust Busting" era of
Theodore Roosevelt and William Howard Taft there were some one

hundred twenty anti-trust cases brought, forty under the former's ad
ministration and the balance under that of the latter. Contrasted with

* Member of the D. C Bar; Assistant Counsel of the Subcommittee on the Ad

ministration of the Internal Revenue Laws, Committee on Ways and Means, House

of Representatives ; Former Associate Editor of this Joukxal. The views herein expressed
are those of the author as an individual and not of the Subcommittee of winch he is

now Assistant Counsel.

Joseph M. F. Ryan*

182



1953] Solution to So-Called Big Case 183

these figures stands the seven hundred and sixty-eight civil and criminal
actions against American business firms brought within the last twenty
years. In the last year alone thirty-four such actions were brought.
American businesses and the counsel who represent them have long

complained of the ills inherent in the present method of trying such
cases. To many businessmen a mere involvement in such litigation can

presage disastrous economic consequences. The oppressive costs in
curred in the preparation and in actual trial of the case, the develop
ment of voluminous testimony, and the collection of countless records
which must be presented to the court, the analysis and preparation of
such records for appeal; all these sap the resources of the innocent as

well as the guilty parties. Superimposed here is the rather compelling
consideration that the private litigant cannot really win. Even if vin
dicated by a failure of a grand jury to indict in a criminal case or an

acquittal after such indictment, or by a verdict of not-guilty in a civil
case, the litigant is still at a financial loss for the time, preparation,
and materials consumed, not to mention the possible loss of good-will
engendered by adverse publicity concerning the alleged offense.
The enormous amount of time which must be spent by the members

of the judiciary, the attorneys for the Government, and private coun

sel necessitates a slow-down or postponement of all other litigation to
such a degree that it actually delays the administration of justice itself.
It did not come as a surprise, therefore, that the Chief Justice of the
United States, through the instrumentality of the Judicial Conference of
the United States, should have appointed a committee1 whose duty it
was:2

... to examine into the present procedure governing controversies arising under
the antitrust and other laws and under various statutes establishing regulatory
agencies, with a view to advancing the effective, expeditious and economic dis
position of such controversies. . . .

The plan and purpose of this Committee of the Judicial Conference
thus appointed was to seek and discover a solution to this problem which
is daily vexing federal trial courts all over the country, but this solu-

1 Ten judges wer appointed by the Judicial Conference on December 17, 1949. Circuit

Judge E. Barrett Prettyman was designated Chairman with Circuit Judges Kimbrough
Stone, Calvert Magruder, Augustus Hand, Walter Lindley, and District Judges W. Calvin
Chestnut, Frank Kloeb, Paul Leahy, Simon Rifkind (replaced by Vincent Leibell upon
Judge Rifkind's retirement from the Bench), and Leon Yankwich; Members.
2 Report adopted by the Judicial Conference of the United States, September 26, 1951,

Procedure in Anti-Trust and Other Protracted Cases, p. 1, hereinafter cited as Report.
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tion had to be found within the already existing judicial framework.
There have been, on occasion, opinions and suggestions that administra-
tive tribunals rather than the courts are better forums for resolving the

Big Case. But even prescinding from valid and proper objections re

lating to a litigant's constitutional rights to due process of law and trial
by jury in an appropriate case, we are met immediately with the purely
practical fact that the efficiency and speed of adniinistrative agencies
leave much to be desired. Indeed, courts with all their defects have

proved far more efficient. An additional element not to be ignored here
is the current lack of public confidence in the administrative process
brought on by agency scandals such as occurred in connection with the
Reconstruction Finance Corporation and the Bureau of Internal Reve
nue.3 Private litigants may feel far more confidence when their rights
are determined by a detached, independent judiciary rather than by
poUticaily appointed, sustained and inspired adnxinistrative tribunals.
Private practitioners themselves have voiced critical approval of the

Judicial Conference Report for its recognition of the undesirable admin
istrative trend and as being a positive force in counteracting such a

drift away from the courts:4

Though many of the suggestions are peculiarly adapted for use in the Big Case,
others are of far broader interest; and all, taken together, are a constructive
effort by experienced judges to see to it that the judicial process shall measure

up to the severe strain put upon it by these cases. All too often in the past the
quick and popular cure for troubles on the judicial side has been to put the whole

thing in the hands of some administrative agency. [Citing Judge Wyzanski in
United States v. United Shoe Machinery Corporation, 89 F. Supp. 349, 355

(1950)] . . . The leadership of the judicial process will never be maintained by
default. It will be maintained by treating this outstanding Report as the first step
in the discharge of a continuing and important equal responsibility of the Bench
and the Bar to work together to secure "the effective, expeditious and economic"
disposition of the Big Case, as well as of the little one.

3 The Reconstruction Finance Corporation has become identified in the newspapers of

the country as the agency where federal loans on very poor risks might be obtained in

exchange for such quid pro quo's as mink coats and gifts from professional influence

peddlers.
The Bureau of Internal Revenue underwent a complete reorganization as a result of a

Congressional Committee exposure of corruption in high places. A Commissioner of

Internal Revenue and his Assistant were indicted; ten out of sixty-four Collectors of

Internal Revenue were dismissed or forced to resign. Four were indicted, of whom three
were tried and convicted.
* McAllister, The Judicial Conference Report on the "Big Case": Procedural Problems

of Protracted litigation, 38 A. B. A. J. 289, 351 (1952).
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As has already been suggested one explanation of the seeming unfit
ness of present day courts to the task is that the judiciary is only now

being brought to grips with the social-economic ramifications of the in
dustrial revolution. The substance of that idea was contained in a recent
article published by Fortune magazine in commenting on the lengthy
and tedious litigation in United States v. Henry Morgan:5

The Big Case, a concomitant of Big Business, Big Government, and Big Labor,
roams the antitrust field menacingly feeding on time, money, and the marrow

of judges' bones. Not necessarily impossible of precise and rational judgment,
the Big Case is so complex and the evidence that purports to establish facts
is so voluminous that the job of judging is herculean at best, and the possi
bility of doing it effectively is limited.

However, our courts have so conducted themselves in the past, adapt
ing their techniques to changes wrought by time and circumstances, that
we might with genuine confidence look forward to the surmounting of
this present obstacle. As testimony to the alertness of the present day
Bar is the fact that the problem of the Big Case itself has evoked con

siderable legal comment.6 But more significant and comforting is the
realization that the federal judiciary is awake to its own procedural limi
tations and that it as a body was the first to move in search of a work
able solution.
The need for such a solution can not be minimized when it is consid

ered that the year 1953 began with a total of one hundred and thirty
six anti-trust cases pending before the courts of the land.7 Nineteen of
these matters very definitely qualify for the "Big Case" appellation,
within the meaning of the term as used in the Judicial Conference

Report.
The Committee Report

The Report submitted by the Committee to the Judicial Conference
following a two year analysis of the problems is essentially, in the

language of the committee:8

5 The Bankers in the Dock, Fortune, March, 1952, pp. 86, 196-197.
6 Yankwich, Observations on Anti-Trust Procedures, 10 F. R. D. 165 (1951) ;

Commerce Clearing House, Symposium on Business Practices under Federal Anti-Trust

Laws, (1951); McAllister, The Big Case: Procedural Problems in Antitrust Litigation,
64 Harv. L. Rev. 27 (1950) ; Whitney, The Trial of an Anti-Trust Case, 5 Rec. Ass'n
Bar City, N. Y. 449 (1950) ; Handler, Anti-Trust�New Frontiers and New Perplexities,
6 Rec. Ass'n Bar City, N. Y. (1951); Chadwell and McLaren, The Current Status

of the Anti-Trust Laws, U. El. L. Forum 491 (1950).
7 The Washington Post, Jan. 5, 1953, p. 2, col. 2.
8 Report, p. 5.
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... an authoritative statement of the importance of the problem in the adminis
tration of justice and a description of the remedial methods and measures

thought by experienced judges to be effective.

As has been pointed out by a private practitioner in the field of anti
trust litigation:*

The Report consists of a compilation of suggested procedures designed to secure

"the effective, expeditious and economic" disposition of these cases.

. . . This Report recommends no legislation; it recommends no new rules.

In a word then, the Report deals solely with judicial procedural reme
dies. It seeks to express no opinion on matters of legislative policy or

on questions of substantive law. The language of the Report itself in
dicates this proposition, "Your Committee does not recommend legisla
tion or rules."10
These measures and methods bear elucidation and enumeration.

We start with a recommended insistence on the part of the trial judge
that counsel have their materials completely and skillfully organized in
the pre-trial stages. In reference to this duty the Report states:11

This is a task of inquiry and negotiation on the part of the judge and may
require considerable patience and persistence.

Next is advocated the use of repeated informal conferences prior to
trial for the purpose of arriving at a succinct particularization of the
issues. Observing that complaints and answers in the broad terms such
as are permitted under the Federal Rules of Civil Procedure cannot be
relied upon as a means of framing issues with sufficient definiteness,
the Report proceeds to challenge the practical efficiency of a motion
under Rule 12(e) for the production of a more definite complaint. At

this point the Report suggests:12
At some time subsequent to the fifing of the pleading, reduction of the generality
of the complaint to specific disputed propositions must be made in the interest
of efficient conduct of the trial and of proper disposition of the case. The more

specific the issue for trial, the less complicated and time-consuming the trial
can be and the more accurate the results.

Of course issues once framed successfully in informal conferences may
be incorporated in an order of the court as provided by Rule 16 of the

9 See n. 4, supra.
10 Report, p. S.
11 Id. at 7.
12 Id. at 8.
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Federal Rules of Civil Procedure.13 As a companion measure oral or
written pre-trial opening statements which may accomplish a further
crystallization of issues are urged in the Report.14
When trial briefs are required prior to trial the Committee favors

strict limitation on their length. For illustrative purposes the Report
makes mention of the United Shoe Machinery case for an example of an
extreme trial brief�one seven thousand pages long was filed therein.15
Still in the pre-trial stage, an exchange of copies of proposed exhibits,
together with an exchange of "canned" expert testimony, is advocated
to implement a program of increased use of stipulations on matters no

longer actually in dispute. Informal conferences among experts, looking
toward a narrowing of their particular areas of disagreement, are recom

mended.16
Cognizant of the fact that a ". . . detailed plan of trial tends to pro

mote efficiency and to eliminate unnecessary delay, volume and ex

pense,"17 the Report lays down formulae for a comprehensive time sched

ule, for identification of the various interests when there are more than
two adversary parties, for mechanical arrangements in respect to the

delivery of the reporter's transcript together with a current index of the

record, and for the organized participation of various counsel in
direct and cross examination of witnesses.

Proceeding to the trial of the case in the main, the Report is for a

separation of the issues together with separate presentation of evidence
wherever practicable. Moreover, in the interest of saving time and money
it suggests a postponement of argument and adducing of evidence con

cerning content and form of decrees until after a decision on the merits.
A limitation by the trial judge on the period of inquiry is sanctioned

by the Committee in the following language:18
Therefore, the trial judge is fully justified in limiting proof of an action alleged
to have been pursuant to an established conspiracy to a period of time reasonably
relevant to present possibilities of effective judgment.

As a practical illustration of this procedure we have the action of Judge
Medina in the current Investment Bankers case, wherein he arbitrarily

13 Id. at 10.
i* Id. at 12.
15 Report, p. 13.
i6 Id. at 13, 14, IS.
" Id. at IS.
18 Id. at 21.
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designated 1935 as a cut-off date beyond which he would not permit
government attorneys to venture in their efforts to prove the existence
of a conspiracy.19 Indicative of a governmental predisposition to revert

to origins no matter how ancient is the action of Justice Department at
torneys in the DuPont suit currently being heard in Chicago; there the

government presented evidence dating back to 1907 as part of their

plan to paint a background for proof of conspiracy.20
The methods and measures recommended by the Committee include a

refusal to admit into the record any bulky unexpurgated documentary
material unless it is presented in acceptable digest form. Moreover, coun
sel must group these exhibits according to the issues to which they relate.

Finally, the Committee suggests that proposed findings of facts are to

be initially filed by the complaining party, and either full oral argument
or written briefs be submitted on the facts.

A Modus Operandi

In promulgating its report the Judicial Conference of the United
States has itself made the initial concrete contribution to a solution of
the various aspects of the "Big Case" problem. This contribution comes

in the form of a literary touchstone furnished to federal trial courts
which gives to those courts a uniform modus operandi to deal with such
instances of involved litigation. The methods and measures suggested
in the foregoing chapter are furnished and recommended to the federal
courts as the tools with which to fashion an entirely new type of trial
This new type of trial springs from a most novel concept advanced for
the first time in the Judicial Conference Committee Report�the concept
that business methods be employed in the trial of a lawsuit,21 However,
it is imperative that a caveat be inserted here; the recommendation is
restricted to anti-trust litigation.
With respect to this last restriction it seems appropriate to mention

the Advisory Committee on Administrative Procedure, appointed by the
Chief Justice of the United States, for the purpose of conducting a first
hand study and report to assist the Judicial Conference Committee in
connection with recommendations as to lengthy administrative cases.22
These were the "Other Protracted Cases" mentioned in the title of the

19 See The Bankers in the Dock, Fortune, March, 1952, p. 86.
20 United States v. E. L DuPont de Nemours & Co., N. D. III., 1952.
21 Report, p. 6.
22 Report of the Advisory Committee on Procedure before Administrative Agencies,

submitted to the Judicial Conference Committee, March 30, 1951.
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Report. The Advisory Committee boasted a membership which was not

only experienced with the problems under scrutiny but which was truly
representative of the federal commissions, agencies, and the private
practitioners who daily must cope with them.23
A striking resemblance is apparent when one compares the suggested

remedies with respect to the given administrative problems which con

fronted the Advisory Committee and the remedies outlined by the Ju
dicial Conference Committee to be applied to the protracted anti-trust
cases. To further illustrate the comparison one might consider here
the Judicial Conference's methods and measures mentioned in the pre
ceding chapter together with the suggested reforms of the Advisory
Committee as described by a member of that Committee:24

Separation of the investigatory functions from the adjudicatory functions in
administrative proceedings; improving deficient pleadings so as to adequately
make them define the issues to be determined; use of pre-hearing conference
procedure not for the purpose of settling cases but to expedite them for trial;
exclusion of irrelevant and immaterial evidence; stricter control by hearing
officers of the conduct of hearings so as to confine testimony and evidence and
arguments of counsel to that which is relevant and material to the issues; in
sistence by administrative agencies that counsel adequately prepare their cases

and engage in no dilatory tactics; limit incorporation by reference of other case

records to those portions which are clearly relevant and material; improve the
presentation of scientific and economic evidence by limiting, where possible,
the number of experts to testify, submitting prior to hearing a summary of the

expert testimony to be presented and where possible holding prehearing confer
ences of expert witnesses for both sides; provide for adequate indexing of

records; provide that briefs be written prior to the printing of the record; en

courage the parties to stipulate for the reduction of the record to be certified
to the reviewing court . . .

The similarities of the solutions arrived at by members of the Bar,
23 The Advisory Committee on Procedure before Administrative Agencies, Judicial

Conference Committee, consisted of Circuit Judge E. Barrett Prettyman, Chairman; and

Hon. Clyde B. Aitchison, senior member of the Interstate Commerce Commission; Hon.

John Carson, member of the Federal Trade Commission; Hon. Paul L. Styles, member

of the National Labor Relations Board; Benedict P. Cottone, General Counsel of the

Federal Communications Commission; Bradford Ross, General Counsel of the Federal

Power Commission; E. L. Reynolds, Solicitor of the Patent Office; Robert K. Mc-

Connaughey, former member of the Securities and Exchange Commission; Joseph J.
O'Connell, Jr., former member and Chairman of the Civil Aeronautics Board; Preston

C. King, John L. Sullivan and Roger J. Whiteford, representatives of the private bar;
Members.

24 King, Review of Report of the Judicial Conference Advisory Committee on Ad
ministrative Procedure, 19 Jour, of Bar Ass'n of D. C. 62, 63-64 (19S2).
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both federal and private, who were studying procedural problems of
the "other protracted cases," and of the members of the federal judiciary,
both appellate and trial levels, who focused their attention on the pro
cedural problems of antitrust cases alone, are significant indications of
the unity, sincerity and continuity of thought which runs through the
entire legal profession.

The End Product�A Judicial Drama
Assimilation of the various suggestions and recommendations embodied

in the Report of the Judicial Conference Committee should make coun

sels' presentation to the trial judge a dramatic effort equivalent to that
of a first-night full scale performance of the legitimate theater. The

scripts however, while moving deliberately toward a clearly defined
climax�the decision of the court�must necessarily stop short of that

point The court itself then takes over and describes a denouement by
its decision and opinion. What must be paraded before the eyes of the
trial judge is a logically arranged and materially relevant presentation
of witnesses, facts and documents. Such procession of proof is to be
characterized throughout by an easily recognizable legal continuity while
it moves inexorably from point to point with clock-like precision. The
dress rehearsal is to be a mosaic of many smaller pre-trial proceedings
with reference to individual issues.25
The drama itself is to be strictly objective. Its purpose is the revela

tion of facts which are used to frame issues. The issues in turn are then
resolved as they arise according to applicable legal concepts. The subjec
tive eloquence of opposing counsel, deft trial stratagems and offers of

transcending volumes of proof on individual issues are all to be subordi
nated to the simple impersonal presentation of purely pertinent facts.
The Report in this instance attempts to do away with that type of trial

technique which deliberately seeks to confuse the record. The device of
confusion has ofen been successfully employed to force litigants into

oppressive settlements, and oftentimes bankruptcy has resulted from the
endless dragging out of costly and energy consuming litigation. Such
tactics are not indigenous to the Anglo-Saxon system of administering
justice. Indeed, its growth in the United States is in marked contrast to

the jurisprudence of England the source from which we obtained our

basic legal philosophies.
It is not uncommon to find in the United States today attorneys

25 Report, p. 12.
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whose attitude on advocacy is to condone and utilize any measure that
the attorney can "get away with." The upshot of such a climate of

opinion is the wholesale adoption of a "confuse the issue" technique
whenever the substantive basis of one's case is weak.
Courts of the United Kingdom by contrast would never be troubled

with this phase of our problem. In that jurisdiction the only person
permitted at the Bar for the purpose of trying a suit at law is a

barrister. Barristers are engaged by solicitors, the latter being the

only class with a direct relation to the client. For a barrister to

have a court reject his offer of proof on the ground of immateriality
would be for him to sustain an ugly blot on his career, he would have
revealed himself unworthy of the high trust and confidence of the
court and the other members of the Bar. Hence, the very essence

of any "confuse the record" technique is such that it would be short
lived in any actual practice before the British Bar.

Cognizant of a need for discouraging the objectionable American

practice in the interest of justice as well as economy, the Report for
the first time introduces a completely revolutionary concept of

relevancy.26 Under present and past procedures whenever an offer
of evidence is made the burden of proving the immateriality of such
evidence rests with the party objecting to the offer. Remedial pro
cedure indicated by the Judicial Conference Report constitutes a

complete reversal of form. It is incumbent on the offeror now to prove
to the satisfaction of the court that his offer is in fact relevant. More

over, he must specify relevancy to a particular issue, otherwise the
evidence is not admitted.
This very provision alone should have an inhibiting influence on

the overzealous attorney who would normally prefer to include such

items as the Encyclopaedia Britannica in the record rather than risk

the chance that he has omitted some minor point. When proof of

relevancy is requisite simultaneously with an offer of evidence, records
will automatically undergo considerable legal surgery before they ever

reach the hands of the trial judge. _

Another important procedural curtailment advocated by the Report
is the limitation imposed upon the use of the deposition and discovery
rules,27 the Federal Rules of Civil Procedure numbered twenty-six
through thirty-seven. It is pointed out that deposition and discovery

26 Id. at 24.
27 Id. at 37.
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proceedings outside the planned scope of the judge's direction are likely
to be at least surplusage if not quite in conflict with the judge's program.28
Even with a determined effort from the bench to keep the arms of

discovery within bounds, the very choice of such a procedural weapon
may in some instances help one party gain a pronounced advantage
over his adversary, a fact recognized by the private practitioner:29

The choice of interrogatories, rather than discovery and production, in the

quest for information regarding patents, illustrates the important difference
between these two procedures. A discovery and production order is, in effect,
a post-complaint and pre-trial subpoena duces tecum. As with such a subpoena,
the initial burden of selecting and producing�or of making available�the docu
ments called for is upon the party served; it then shifts to the party calling
for the documents, for he must examine, select and copy what is desired. Thus
the effort and expense, though principally borne by the party calling for the
documents, is shared to a degree. With interrogatories, on the other hand, the
burden is shifted entirely to the party that must respond. In the Big Case,
where tons of files and thousands of documents are often involved, the choice
between these procedures determines not only the distribution of work and ex

pense, but also the efficiency and effectiveness with which such work is done.

Drawing once again on the same source of authority it is apparent
that the bar also has recognized that the discovery provisions of the
Federal Rules of Civil Procedure constitute an ever increasing font
of trouble when manipulated by parties who are wont to abuse them:30

Indeed the new deposition and discovery rules provide so many possible pro
cedures that the parties to a Big Case must proceed with great care and restraint
lest the case be needlessly entangled in a mass of procedural details. As noted
previously, the administrative tasks in connection with these pre-trial pro
cedures, though manageable in normal litigation, often assume fantastic propor
tions in such a suit. And the very extent of these administrative tasks may be
such that the mere use of some of these procedures would constitute an abuse.

[Emphasis supplied.]
It is here interesting to compare the critical analysis of the same legal
writer elaborating on how the Judicial Conference Report deals with
the evil after first identifying it:31

Use of the deposition and discovery provisions of Rules 26 through 37 of the
Rules of Civil Procedure can be a most effective aid in securing a particulariza-
tion of the issues. These rules are designed to permit the widest range of inquiry

28 Id. at 37.
29 McAllister, The Big Case: Procedural Problems in Anti-Trust Litigation, 64 Harv.

L. Rev. 27, 3S (19S0).
so Id. at 32.
31 McAllister, supra, n. 4, at 291.
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and investigation prior to trial. In the Big Case a free-for-all of use may
amount to abuse. The range of inquiry is without effective bounds because the
case at the outset, at least, is without effective bounds. The mass of material
is not subject to effective limitation. Expense becomes enormous. And what
is most important of all, the judicial procedure for the handling of these cases

has missed the mark.

The Report suggests a sound and workable solution to this very difficult prob
lem. In these cases, discovery no longer is to be a free-for-all. "Interparty dis
covery proceedings, under the Rules of Procedure," the Report states, "not ar
ranged for in the judge's pre-trial program, are not helpful in the elimination
of unnecessary delay, expense, or volume of record" (page 38). The issues are

to be particularized "before discovery processes are begun" and the issues stated
"should serve as a basis for the bounds of permissible discovery" (page 11).

Continuing with the observation that the Report puts discovery pro
ceedings into a sui generis classification in the Big Case, the same

author alludes to the fact that the use of such processes in fishing
expeditions has thus been effectively curtailed and the Rules of Civil
Procedure are not thereby subverted by turning our courts into an

investigatory adjunct to the Department of Justice.32
Reduction to Practice

Although it did not consider itself a continuing committee and for
that reason undertook to hold no meetings during the year 1952, never
theless, the Committee on Procedure in Anti-Trust and Other Protracted

Cases, through its Chairman, Circuit Judge E. Barrett Prettyman, was

the recipient of various communications dealing with the practical
application of measures advocated in its Report to the Judicial Con
ference. On September 23, 1952, over the signature of its Chairman,
the Committee submitted a compilation of these reported instances
to the Judicial Conference.33
This supplement to the original report included as appendices two

letters from the Head of the Anti-Trust Division of the Department of
Justice which announced a policy of cooperation with the judiciary
through an adoption of the suggestions and recommendations included
in the Report.34
Of suggestions put into practice which resulted in a saving of time

32 im.
33 Report of the Committee on Procedure in Anti-Trust and Other Protracted Cases,

September 23, 1952.
34 Two letters from H. G. Morison, Assistant Attorney General, Antitrust Division,

to Committee Chairman E. Barrett Prettyman, dated June 4, 1952, and February 15, 1952.
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and expense the head of the Anti-Trust Division stated that the in
formal conference procedures, the pre-trial identification and exchange
of documents, extensive use of stipulations concerning undisputed
facts, and the exchanging of trial briefs and opening statements prior
to trial, had shortened considerably the time for trial. In one case,35
an estimated three or four weeks were saved in this manner.

An opportunity for putting into practice the procedure recommended
with respect to the introduction in evidence of summaries of basic
underlying data was afforded the Division in United States v. Bowman
Dairy.36 Here, underlying information was summarized by means

of charts to which the defendants were allowed to object if they detected
errors. If this procedure is successful, it is claimed by the anti
trust division that it will go a step further than that suggested by the

Report in that identification of source material at trial will not be

necessary, all parties having had ample time prior to trial to examine
and challenge the source material.
In its initial letter to the chairman the Department of Justice included

a worthwhile suggestion of its own which merited the approval of the
Committee:37

I refer to the problem presented by the proffering of evidence by defendants
in support of a theory of defense -which, as a matter of law, is irrelevant and
immaterial. Trial judges who have taken pains to exclude evidence in support
of immaterial defenses have been richly rewarded in terms of the time and en

ergy conserved. An excellent example is afforded by the trial of the Standard
Oil case. In that litigation Judge Yankwich undoubtedly saved himself months
of hard and unnecessary work by ruling that he would exclude evidence as to
the reasonableness of the effect upon competition of Standard Oil's contracts
with its service station operators requiring exclusive dealing. See United States
v. Standard Oil Company (S. D. Calif.), 78 F. Supp. 8S0, affirmed 337 U. S. 293.

A practice adopted and followed by Judge Coleman of Maryland in
cases which involved proof of complex scientific facts was recommended
to the committee: When during pre-trial conferences the court concludes
that difficult scientific fact issues are involved, counsel are requested
to make efforts to select a mutually acceptable neutral expert or panel
of experts, and when selected, one expert is appointed by the court.

35 United States v. C-O-Two Fire Equipment Co., S. D. Calif., 19S2.
36 No. 48 CR 361, N. D. HI. 1948.
37 Letter dated Feb. IS, 19S2, H. G. Morison, Assistant Attorney General, to Hon.

E. Barrett Prettyman, Chairman, The Committee on Antitrust and Administrative Trial
Procedures.
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Failing agreement among the parties, the court selects and appoints.
This expert attends the trial during all hearings on the scientific issues.
Afterwards he takes the stand as a witness and testifies as to his con

clusions and opinions subject to direct and cross examination by the
court and counsel for all parties. The judge is therefore afforded the

advantage of a neutral expert explanation, while at the same time retain
ing control of the case.

From the bar itself came a suggestion that more extensive use

of Federal Rule 36(a) might be made in order to secure admissions of
facts established by deposition or undeniable documentary evidence.
Here one would avoid the necessity of introducing the evidence into the
record and consequently time and expense would be saved.

The basic suggestion in the Judicial Conference Committee Report
concerning the current indexing of records was the subject of a special
study by the Committee on Antitrust Procedure of the New York State
Bar Association and a report on ways and means of indexing has been

prepared by that organization.

Conclusion

Problems presented by trial of the Big Case are considerable and
involved. Their impact on our judicial system has indicated a need
for some type of procedural reform to accommodate the parties within
the confines of a court of law. That this can be done is the living testi

mony offered by the Judicial Conference Committee Report. Any
alternative pointing toward an administrative agency solution is but
a mirage. The efficiency, fairness, and equipment of the courts are

superior to the best of such agencies. The historic public confidence
in the court as our arbiter of justice, coupled with the realization that

a judge with a lifetime appointment is less susceptible to extraneous

pressures, overshadow the relatively loose and informal procedure before

administrative officials who rise and fall with purely political tides.
The Judicial Conference Committee Report points the way for coping

with the situation within the existing judicial framework. The Report
spells out the initial steps and the overall machinery for simplification
and acceleration of such trials. The only substantial change to be

made is in the attitude of trial judges. They must learn to be "case

hardened iron-men" whose duty it is to preside over a full dress

presentation of the case by the parties after extensive pre-trial prepara
tions. They must narrowly limit the issues presented to them. They
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must permit discovery on but one issue at a time resolving each issue
in order. The result of such procedure will be a fair trial in the lower
court documented by an understandable record for review by an ap
pellate court, all of which will rekindle in the private litigant the con

fidence that in the courts of his country he stands to get a fair and im

partial day in court.33

38 It is interesting to note that the Business Advisory Council of the Secretary of

Commerce, in their report to the Secretary, have gone on record as being in favor of

improved consent decree activity supplemented by a - preventive conference procedure
administered in a conference section of the Department of Justice's Antitrust Division.

Moreover, the Council also mentions the proposal that provision be made for authoritative

rulings as to activities that may be variously construed under various interpretations
of the antitrust laws. It is hoped thereby to prevent unwitting conflict with the

Government by establishing an advance ruling and closing agreement system qmibr

to that of the Bureau of Internal Revenue. However, the Council also made mention

of the fact that many members of the Bar oppose such a ruling device because it imposes
an implied duty to submit to Government supervision. Effective Competition, Report
to the Secretary of Commerce by his Business Advisory Council, Dec. 18, 1952.

Although any effort on the part of the Antitrust Division to cooperate with the law-

abiding citizen and corporation is laudatory in the interest of both sincere enforcement
of the antitrust laws and a proper protection of the rights of accused corporations
and individuals, we must be wary of any administrative drift which might remove

from the area of the court that which by its nature should be judicially controlled.
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CONGRATULATIONS

The Georgetown Law Journal extends congratulations to three
students of the Georgetown University School of Law who won the
annual National Moot Court Competition held in New York City on

December 4 and 5, 1952, under the sponsorship of the Association of the
Bar of the City of New York. The victorious advocates were Richard A.

Gordon, John D. Spellman, and A. Kenneth Pye. Mr. Gordon received
the individual award for the best oral argument. Messrs. Gordon and

Pye are also candidates for the staff of this Journal.
The case argued in the competition involved the constitutionality of

an alien land law. The distinguished bench before which the final

argument between Georgetown and the University of Chicago School
of Law was presented consisted of Hon. Stanley F. Reed, Associate

Justice of the Supreme Court of the United States; Hon. John J. Parker,
Chief Judge of the United States Court of Appeals for the Fourth

Circuit; Hon. Leslie K. Munro, Ambassador from New Zealand; Hon.

Stanley H. Fuld, Associate Judge of the Court of Appeals of New York;
Hon. David W. Peck, Presiding Justice of the Appellate Division of the
New York Supreme Court; and Hon. Bethuel M. Webster, President
of the Bar Association of the City of New York.
A total of sixty-two schools participated in the regional eliminations

and the final competition in New York. In the finals Georgetown de
feated teams from the law schools of Washburn Municipal University,
University of Pennsylvania, University of Chicago, and the University
of Utah.
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FEDERAL LEGISLATION
THE FUTURE OF RESALE PRICE MAINTENANCE

Background

TN the past 20 years the concept of resale price maintenance has
-�- grown from an outspoken attempt to evade the antitrust laws to its
present stature as a so-called necessary part of modern American busi
ness. It has been sanctified by 45 state legislatures which have condoned
it as a reasonable exception to the antitrust laws and by two acts of

Congress, the more recent of which has as its purpose the nullification
of the Supreme Court's refusal in the Sckwegmann case1 to endorse any
scheme of forced organization of unwilling retailers by producers or

wholesalers. The decisions of the federal courts in resale price main
tenance cases are, in large part, unsatisfactory. Although the subject
has been before the courts dozens of times, no exhaustive analysis of
the entire subject has been attempted. Presumptively, this is due pri
marily to the fact that in practice, resale price maintenance is an un

regulated operation, a form of publicly supported private coercion.
In the first case testing the legality of agreements not to resell a prod

uct below a stipulated price, the Supreme Court held that such "sug
gested price" contracts were illegal under the Sherman Act.2
The Dr. Miles case did not slay the ghost of resale price maintenance,

however; certain powerful groups continued to press for legalization of
the practice at the state level, and eventually succeeded in doing so.

The California fair trade statute of 1931 served as a model for other
state acts. The powerful groups backing fair trade managed to have
this model act passed in identical form in eleven other states, including
a stenographic error in the California act which rendered one entire
section of it unintelligible.3
The National Industrial Recovery Act4 temporarily satisfied the fair

trade proponents by providing for the fixing of resale prices by industry
committees under certain circumstances, but this broad delegation of

1 Schwegmann Bros. v. Calvert Distillers, Inc., 341 U. S. 384 (1951), rehearing denied,
341 U. S. 956 (1951).

2 Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S. 373 (1911), in which the Supreme
Court held (at 409) that, "The [manufacturer] having sold its product at prices satis

factory^ to itself, the public is entitled to whatever advantage may be derived from compe
tition in the subsequent traffic."

3 Federal Trade Comm., Report on Resale Price Maintenance (1945), p. 68.
4 48 Stat. 195 (1933).
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congressional power was declared unconstitutional in United States v.

Schechter Poultry Co.,5 and the fair traders were left without federal
sanction.
The following year, the question of the constitutionality of the state

fair trade acts came up for decision by the Supreme Court, in the case

of Old Dearborn Distributing Co. v. Seagram-Distillers Corp.* Since
the fair trade laws are all coercive in nature, it is essential to their
effectiveness that those retailers who refuse to sign contracts stipulating
the price at which they may resell the manufacturers' trademarked prod
ucts be brought into line, and such coercion must have judicial sanction
or the scheme will run afoul of the federal antitrust laws. In a remark
able unammous decision written by Mr. Justice Sutherland, the Supreme
Court upheld the provision of Section 2 of the Illinois fair trade statute

which gave to a manufacturer a right of action against a retailer who

knowingly sold the article at less than the suggested price, whether he
had signed a contract agreeing to abide by the fixed price or not. The
Court stated: ". . . voluntary acquisition of the property with such

knowledge carried with it . . . assent to the protective restriction with

consequent liability under � 2 of the law . . ."7
But a manufacturer in one state attempting to enforce a resale price

fixing scheme in another state was still confronted with the federal
antitrust laws, and unless he established a selling agency in each state,
he would presumably be unable to make the scheme work. To correct

this situation, the MiUer-Tydings Act,8 a rider to the District of Colum
bia appropriations bill, was passed to amend the Sherman Act.
The Miller-Tydings Act gave congressional sanction to state laws

allowing vertical price fixing agreements between producers and whole
salers or retailers, provided that the goods so protected were trademarked

products and were in free and open competition with other commodities
of the same general class.
Following the enactment of this bill, there was little important judicial

activity in the field of resale price maintenance. The system functioned,
as it was intended to, solely within the sphere of private economics, free
from governmental supervision. It was not until 1950 that the entire

subject was again seriously questioned in the federal courts. In 1950,
the Sunbeam Corporation, one of the leading proponents of resale price

5 295 U. S. 495 (1935).
6 299 U. S. 183 (1936).
7 Id. at 193-194.
8 50 Stat. 693 (1937), 15 U. S. C. � 1 (1946).
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maintenance, brought a suit asking an injunction against one Wentling,
who operated a mail order house in Pennsylvania. The suit alleged that
Wentling advertised and sold Sunbeam "Shave Master" razors in intra
state and interstate commerce at less than the fair trade price. Wentling
had signed no contract agreeing to abide by the prices set by the Sun
beam Corporation; however, the Pennsylvania fair trade statute con

tained the usual non-signer clause found in the majority of fair trade
statutes. Wentling contended that the fair trade statute of Pennsylvania
was violative of the due process clause of the Federal Constitution
and of a similar clause in the Pennsylvania Constitution, and also that
it was a denial of the equal protection of the laws under the Federal
Constitution. The District Court for the Middle District of Pennsyl
vania granted the injunction requested by Sunbeam, both as to intra
state and interstate sales made by Wentling.9 On appeal, the United
States Court of Appeals for the Third Circuit held that the Pennsylvania
statute was not violative of the Equal Protection Clause, the Federal
Due Process Clause, nor of the Pennsylvania Constitution, but the Court

pointed out that if the fair trade price of an article in Pennsylvania
was $1, and the price of the same article in South Carolina was 75 cents,
then a Pennsylvania vendor could not sell to anyone in South Carolina
if the Pennsylvania statute were construed to extend to the vendor's
interstate activities. Therefore, the Court modified the order to apply
only to intrastate sales, on the theory that any other holding would
cause a material restriction of interstate commerce.10
The court also noted that the theory of those who espouse resale

price fixing is that the owner of a trademark who sells his trademarked

goods outright still has, as Callman says, "... a kind of equitable
responsibility for the identified [trademarked] goods . . .'ni The court

pointed out one of the many anomalies in the structure of resale price
maintenance in a footnote to the decision, which stated that in 13 states

obliteration of the trademark does not exempt the commodity from the

Act, and that in 24 states someone other than the owner of the trade
mark may establish the price.
The Supreme Court granted certiorari and in a per curiam decision,

vacated the judgment and remanded the case for reconsideration in
the light of the Sckwegmann case just decided.12

� Sunbeam Corp. v. Wentling, 91 F. Supp. 81 (M. D. Pa. 19S0).
!0 185 F. 2d 903 (3d Cir. 1950).
11 1 Callman, The Law of Unfair Competition and Trade-marks 506 (2d ed. 1950).
12 341 U. S. 944 (1951).
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On remand, the United States Court of Appeals for the Third Circuit
held that enforcement of fixed prices against a non-signer could not

properly be upheld as a method of protecting the manufacturer's trade
mark or his goodwill.13
The background of this Schwegmann case was the following. The

Schwegmanns owned two super markets in New Orleans which they
organized in 1946 with very little capital and in competition with nearly
3,000 other grocery stores, including three or four large chains. Over a

period of five years the Schwegmanns built their business up to an

annual volume of more than ten million dollars. From the beginning
they refused not only to sign fair trade contracts but even to enter

into co-operative purchasing groups. Nevertheless their efficiency was

such that they became one of the leading grocery, drug and liquor
retailers in New Orleans. The Schwegmanns managed to sell drugs
for as much as 15% below the fair trade price in spite of the fact that

every drug wholesaler in New Orleans refused to sell to them.14
Calvert Distillers and Seagram Distillers brought suit in the federal

district court for an injunction restraining Schwegmann Bros, from sell

ing their products at less than the fair trade prices. The injunction was

granted and affirmed by the United States Court of Appeals for the
Fifth Circuit.15 The Supreme Court granted certiorari.16 In reversing
the order granting the injunction, the Supreme Court pointed out the
distinction between a vertical pricing contract freely entered into, which
is valid, and the coercive practice of enforcing set prices against persons
who have never contracted to be bound by such prices. The Court held
that the Miller-Tydings Act exempted from the antitrust laws only the
contracts or agreements themselves, and was not intended to apply
to non-signers.17
The Court also pointed out that, under the theory of trade regulation,

fixing of prices�any prices�is deemed always to be injurious to the

public, and has therefore consistently been held to be illegal per se,

regardless of the reasonableness of the pegged price.18

13 Sunbeam Corp. v. Wentling, 192 F. 2d 7 (3d Cir. 19S1).
14 Testimony of John Schwegmann, Jr., Hearings before the Committee on Interstate

and Foreign Commerce, United States Senate, on H. R. 5767 (Resale Price Fixing), 82d

Cong., 2d Sess. 3S6 ff. (19S2), hereinafter cited as Senate Hearings.
15 Schwegmann Bros. v. Calvert Distillers Corp., 184 F. 2d 11 (5th Cir. 1950).
16 340 U. S. 928 (1950).
17 341 U. S. 384 (1951), rehearing denied, 341 U. S. 956 (1951).
18 United States v. Socony-Vacuum Oil Co., 310 U. S. ISO (1940).
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Obviously, this decision spelled the end of effective dictated pricing
systems and organization of entire industries, which had depended on the
coercive non-signer provisions of state fair trade laws.
But the Schwegmann decision was and is unsatisfactory for a number

of reasons. The Court failed to pass on the constitutionality of other
facets of the Miller-Tydings Act or upon the question of the Act's con

flict with the system of antitrust legislation, thereby creating the undesir
able situation of leaving on the books a wholly ineffective statute whose
validity, constitutionally and otherwise, is or should be seriously in
doubt. To add to the confusion, Mr. Justice Frankfurter wrote an ex

tremely strong dissent upholding the principles of the Miller-Tydings
Act, thereby paving the way for the ensuing bills and hearings before
subcommittees of both houses of Congress which led to the passage of
the McGuire Act.

Present Legislation

The McGuire bill19 and four similar bills20 were introduced in the
Eighty-second Congress and referred to committees. Possibly because
the proponents of fair trade doubted that the Judiciary Committee of
the House, which has jurisdiction over proposed Sherman Act amend

ments, would approve a re-birth of Miller-Tydings, the McGuire bill
was written as an amendment to the Federal Trade Commission Act21
and referred to the Committee on Interstate Commerce, which it was

believed would approve the bill.22
This Committee asked the Federal Trade Commission to report and

comment on the proposed bill, and in its letter to the Committee the
FTC stated that it believed the enactment of the McGuire bill would
result in higher prices, lack of public control as to reasonableness, and,
worst of all, effective horizontal conspiracy. The Commission's letter
also stated:23

The effect of adding the nonsigner clause to resale price maintenance is the
de factor nullification of our Federal antitrust laws prohibiting horizontal con
spiracy to fix prices. . . . The proposed legislation pays lip service to that

19 H. R. 5767, 82d Cong., 2d Sess. (1951).
20 H. R. 4365, H. R. 4592, H. R. 4662, 82d Cong., 2d Sess. (1951) ; H. R. 6367, 82d

Cong., 2d Sess. (1952).
2i 38 Stat. 717 (1914), 15 U. S. C. � 45 (a) (1946).
22 Senate Hearings, supra, n. 14, at 474-475.
23 Hearings before a Subcommittee of the Committee on Interstate and Foreign Com

merce, House of Representatives, on H. R. 5767 (Minimum Resale Prices), 82 Cong., 2d
Sess. 3 (1952), hereinafter cited as House Hearings.
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principle; yet its effect would be that a minimum price fixed by contract with
one retail distributor would become the minimum price for all other retail dis
tributors who were placed upon notice of the existence of the contract.

In the hearings on the bill, the Department of Justice toe*, an equally
strong stand in opposition to resale price maintenance. The Assistant

Attorney-General in charge of the Antitrust Division, Mr. Morison,
quoted the language of the Supreme Court in the Socony-Vacuum case

regarding price fixing:8*
Thus for over 40 years this Court has consistently and without deviation

adhered to the principle that price-firing agreements are unlawful per se under
the Sherman Act and that no showing of so-called competitive abuses or evfls
which those agreements were designed to enminatR or alleviate may be inter
posed as a defense. . . . Ruinous competition, financial disaster, evils of price
cutting and the like appear throughout our history as ostensible justifications
for price-fixing.
Mr. Morison also pointed out one of the glaring fictions of resale

price maintenance: The fact that in spite of its theory, it often results
in horizontal price fixing which makes it impossible for the consumer

to make his displeasure felt by refraining from buying. If all brands
of a commodity are fair-traded, the consumer has no choice but to pay
the price which private groups have decided he must pay. Thus, there
is a total lack of public regulation, legal or economic55
That fair trade does in fact result in horizontal price-fixing was long

recognized by the Federal Trade Commission. In the Commission's
1945 Report on Resale Price Maintenance, the mechanics of this im

portant violation of the antitrust laws are dearly set forth:2*
An important defect in the Tydmgs-Miller Act is that the right to enter into

minimum resale price contacts is not explicitly limited to the brand owner or

to a distributor authorized by him to place the manufacturer's product under
such contracts.

The Report went on to say:27
The absence in some State laws of limiting provisions respecting who may

determine the minimum resale prices results in attempts by distributors owning
goods, but not owning the trademark or brand under which they are sold, to
fix the minimum resale prices without the knowledge or consent, and sometimes
even against the wishes, of the brand or trade-mark owners. To be effective,

2* United States v. Socony-Vacoum Oil Co, 310 U. S. 150, 218, 231 (1940), quoted in
Senate Hearings, supra, n. 14, at 19.
* Senate Hearings, supra, n. 14, at 13-17.
38 Federal Trade Comm., Report on Resale Price Maintenance (1945), p. LX.
27 Id. at 520, S46.
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prices so fixed and maintained by distributors must be uniform for all competing
distributors handling the brands affected.

The legal basis for implementing various kinds of horizontal agreements is
provided in the so-called nonsigner clause by which distributors who refuse to

sign contracts can be compelled to maintain prices.
The proponents of fair trade grounded their argument primarily on

denouncing the loss-leader practice. This, in theory, is a form of adver

tising whereby a retailer marks down the price of a well-known, nation
ally advertised product in order to induce customers to come into his
store. The fair traders claim that such articles are often reduced below
cost and are seldom actually available to the customer when he arrives,
and that the practice is injurious to the manufacturer of the article,
unfair to other retailers, and a fraud on the public. Maurice Mermey,
director of the Bureau of Education on Fair Trade, called loss-leader

selling "a pernicious type of unfair competition . . . based on the gang-
ing-up of dollar power," and stated further that "Only the mastodons
of the market place have the resources for such jungle warfare."28
Wendell Berge, former Assistant Attorney-General, stated in this

regard that:29
The proponents of fair-trade legislation have managed to stir up a great deal

of emotional sympathy by identifying themselves with the small independent
retailer as against the larger so-called predatory chain stores. . . .

But because chain stores may in some instances attain monopolistic propor
tion in their industry does not demonstrate that our method of retailing must

necessarily be frozen in the nineteenth century pattern.

But the advocates of fair trade seek to aid not only the small business

man; they claim that price-fixing is also the only way to save the big
manufacturers from the ravages of one-store companies who are not

"in line". Former Senator TyJings, representing Joseph Seagram Co.,
presented an example of a one-store druggist who was opposed to resale

price maintenance because he feared he would have to sell a certain
national product at prices so low his own product could not compete.30
In spite of the opposition of the executive departments and many

prominent attorneys and economists, the McGuire Act was passed and
became law on July 14, 1952.31 It contains provisions identical in effect

28 House Hearings, supra, n. 23, at 27.
29 Senate Hearings, supra, n. 14, at 470.
30 Senate Hearings, supra, n. 14, at 353.
81 Pub. L. No. 542, 82d Cong., 2d Sess. (July 14, 1952).
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to the provisions of the Miller-Tydings Act,32 but it also has two im
portant additional clauses.
The first of these clauses specifically makes price agreements binding

on non-signers, thereby emasculating the Schwegmann decision, and the
second new clause states that enforcement of any such contract under

any state fair trade act shall not constitute a burden on interstate
commerce.

The passage of the McGuire Act does not terminate the debate over

resale price maintenance; to the contrary, it seems likely that the real
debate has just begun. Among the possible questions which may arise
to plague the fair traders in the future, there can be no doubt that the
chief problem is the validity of the non-signer clause.

Fair Trade at the State Level

The validity of the non-signer clause is far too broad a subject for
quick disposition on the basis of contract law alone. This feature of fair
trade must eventually face the test of constitutionality not only at the
federal level, but also at the state level.
Since the Schwegmann decision in May, 19S0, the courts of no less

than eight states have had an opportunity to re-examine the question
of the non-signer clause. In view of the tacit assumption in the Schweg
mann decision that there could be no doubt as to the interstate character
of the practice condemned, the state courts which have recently passed
on the non-signer provisions of their own fair trade laws have, in the

main, regarded the Schwegmann decision as paramount to whatever

interpretation the state itself might otherwise make on this problem.
California, Florida, Michigan, New Jersey, New York, Oregon, Minne
sota and the United States Court of Appeals for the Third Circuit,
ruling on the Pennsylvania statute, have all held that the state non-

signer clause is invalid as applied to non-signers in interstate commerce.33

32 As introduced, the bill also contained the following provision, which apparently would
make it a federal crime to make a contract for the purchase of goods below the fair trade

price established under a state law: "Every person who shall make any contract or agree
ment hereby declared to be unfair or unlawful shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not exceeding $5,000, or by imprison
ment not exceeding one year, or by both said punishments, in the discretion of the court."
House Hearings, supra, n. 23, at 2.

33 California: Cal-Dak Co. v. Sav-on Drugs, Inc., 242 P. 2d 333 (Cal. 1952).
Florida: Seagram-Distillers Corp. v. Ben Greene, Inc., 54 So. 2d 235 (Fla. 1951).
Michigan: Shakespeare Co. v. Lippman's Tool Shop Sporting G. Co., 54 N.W. 2d 268

(Mich. 1952).
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In New York, a local retailer who was a party to fair trade contracts

brought an action based on the New York act against a non-signing
retailer. The goods in question were protected by fair trade contracts
in other states, and were sold by the non-signer to non-residents in some

instances. The Appellate Division of the Supreme Court held that to
enforce compliance under the state law would be an invasion of federal

power over interstate commerce. The court held that where interstate
commerce is substantially affected by such contracts, the Sherman Act
bars an action under state law.34
A California court, on the other hand, has held that a local manu

facturer affects interstate commerce, regardless of the existence of fair
trade contracts in other states. This court said:35

The Freuhauf case (301 U. S. 49 (1937)) holds that the manufacturing of

goods, some of which are intended for sale in the state where manufactured
and some of which are intended for sale in other states, affects interstate
commerce.

The decisions in the other states, while differing on the question of
what activities affect interstate commerce, are uniform in invalidating
the non-signer clause in relation to such activities.

Far more important is the position taken by the Florida and Michigan
courts on the non-signer clause. In Florida, the fair trade statute was

held to be repugnant to the Florida constitution in Liquor Stores v.

Continental Distilling Corp.36 The subsequent statute added a preamble
termed "Findings of Fact," but the state's Sixth Circuit Court, follow
ing the Continental case, and prior to the Schwegmann decision, exam
ined this addition and held:37

The mere assertion by the legislature that a statute relates to the public health,
safety or welfare does not in itself bring that statute within the police power

Minnesota: Calvert Distillers Corp. v. Sachs, 234 Minn. 303, 48 N. W. 2d 531 (1951).
New Jersey: Hoffman-LaRoche Inc. v. Weissbard, 88 A. 2d 238 (N. J. 1952).
New York: Rothbaum v. Macy & Co., 115 N. Y. S. 2d 197 (Sup. Ct, App. Div. 1952).
Oregon: Lambert Pharmacal Co. v. Roberts Bros., 192 Ore. 23, 233 P. 2d 258 (1951).
Pennsylvania: Sunbeam Corp. v. Wentling, 192 F. 2d 7 (3d Cir. 1951), and Sunbeam

Corp. v. Civil Service Employees Co-op. Ass'n, 192 F. 2d 572 (3d Cir. 1951).
34 Rothbaum v. Macy & Co., 115 N. Y. S. 2d 197 (Sup. Ct., App. Div. 1952).
as Cal-Dak Co. v. Sav-on Drugs, Inc., CCH 1950-1951 Trade Cases H 62,904 (Superior

Ct. Cal. 1951), aff'd, 242 P. 2d 333 (1952).
38 40 So. 2d 371 (Fla. 1949).
37 Seagram-Distillers Corp. v. Ben Greene, Inc., CCH 1950-1951 Trade Cases If 62,668

(June 27, 1950).
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of a state. There must always be an obvious and legal connection between its
avowed purpose and its actual provisions . . .

The power of a legislature to regulate prices is specifically limited to those
businesses which are distinctly "clothed with a public interest,"

The court went on to state that there are only three types of businesses
affected with a public interest; those considered as such historically,
such as innkeepers; those operating under a public grant or franchise,
such carriers; and businesses which because of their peculiar relation
to the public are deemed to have granted the power of regulation to
the public. Such businesses would include insurance companies and
banks.
In affirming this decision,38 the Supreme Court of Florida pointed out

that had not the Schwegmann decision intervened, it would have had to

consider the question whether the purported "Findings of Fact" were

indeed facts, and therefore binding on the court. For this reason, the
case is not as strong as it might have been; nevertheless, it stands as

one of the few successful limitations imposed by a state court on legis
lative encroachment on private business.
Even more recently, the Supreme Court of Michigan held that the

non-signer clause of the Michigan fair trade act was unconstitutional
on the grounds it was (1) a deprival of property without due process
of law as guaranteed by the Michigan constitution; (2) beyond the

police power of the state in that it bears no reasonable relation to public
health, safety, morals, or general welfare, and (3) a violation of the
Sherman Act.39 The third point, which was not controlling in the deri

sion, is perhaps no longer the law, in view of the passage of the McGuire

Act, which provides that:40

Neither the making of contracts or agreements . . nor the exercise or enforce
ment of any right or right of action as described in paragraph (3) of this
subsection [right of action against non-signers] shall constitute an unlawful
burden or restraint upon, or interference with, commerce.

The foregoing cases save to illustrate two propositions. While it is
true that in large part they are based on the Schwegmann decision, two
of the most important cases were decided prior to that pronouncement
of the Supreme Court and another is more nearly analogous to the

38 54 So. 2d 235, 236 (Fla. 1951).
39 Shakespeare Co. v. Lippmans Tool Shop Sporting G. Co, 54 N. W. 2d 268 (Mich.

1952).
� chapter 745, Pub. L. No. 542, 82d Cong, 2d Sess. (Jury 14, 19S2).

A
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Wentling decision. This fact serves to illustrate the attitude we may
fairly expect state courts to adopt in the future; an attitude of close
scrutiny rather than tacit assumption, and a recognition of the obviously
far-reaching effect of fair trade on interstate commerce and free com

petition in general. The tide which swept in fair trade legislation in
45 states will undoubtedly recede in the face of judicial inquiry into
its practical aspects and a re-examination of its actual purpose.

Federal Limitations on Fair Trade

The keystone of fair trade is the non-signer clause. This provision of
the fair trade statutes makes the theory work, and, to enforce it, various
means which are otherwise illegal are used. Distributors, retailers who
are bound by fair trade contracts and manufacturers can threaten to
sue or actually bring suit against recalcitrant competitors, or can

effectively employ other economic weapons to force either compliance
or exclusion from the trade.

However, the non-signer clause is not as broad as may be imagined;
the antitrust laws still have enough vitality to limit, at least to some

extent, the systematic reduction of competition resulting from fair trade
practices.
The simplest situation with which the Federal Trade Commission and

the business world will be confronted is one in which a single manufac

turer, distributor, or retailer attempts to squeeze out a non-signer, who
may be either on the same level as the enforcer, or on a different one.

First, let us assume that a manufacturer attempts, through his fair
trade contract with a wholesaler, to force a non-signing retailer to pay
a higher price than competing retailers for the manufacturer's goods.
This, it seems, should constitute a violation of Section 2 of the Clayton
Act as amended by the Robinson-Patman Act,41 which forbids the use

of differences in prices to similarly situated buyers, where such differen
tials are neither justified by some cost differential or made to meet

competition.42
A second situation which may arise is one in which a single powerful

firm on one of the three levels attempts to organize the members of
another level; as for instance a producer organizing distributors, wheth
er done via the agency or franchise device. In exactly such a situation,
the Supreme Court has held that the resulting conspiracy in restraint

41 49 Stat. 1S28 (1934), IS U. S. C. �� 13 (a), 21 (a) (1946).
42 Van Camp & Sons Co. v. American Can Co., 278 TJ. S. 245 (1929).
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of trade can gain no protection from the fair trade laws.43 The Court
in this case regarded the fair trade contracts upon which the participants
based their defense as no more than valid parts of an invalid whole.
This case and the Rothbaum case in New York** are among the first

judicial efforts to regard fair trade contracts not as simple obligations
but as levers in a far-reaching, sometimes nationwide scheme of economic
control which is subject to no single set of laws.

It is far more often the case that enforcement is carried out by groups
of fair traders rather than by one firm alone. Coercion requires pressure
from many sides. Because of this fact, it is highly likely that the future
of resale price maintenance will depend on the effectiveness of the
Federal Trade Qmimission and the Department of Justice in detecting
the horizontal conspiracies which, unlike many other restraints of trade,
cannot be shown to exist by evidence of pricing systems alone.

At the outset, it seems clear, although the Supreme Court has never

considered the precise question, that an open attempt by a retail trade
association to enjoin a non-signer would be illegal. Both New York
and New Jersey courts have so held.*5

Barring legal action by an association of retailers, producers or whole
salers to force firms on a different level to sign fair trade contracts,
the problem posed by the existence of non-signers can in general only
be met by outright coercion. This coercion takes several forms, the
most positive of which is a refusal to sell to the price cutter. The

Supreme Court has held that a firm may refuse to sell to price cutters46
but this was long before either the Robinson-Patman Act or the Miller-

Tydings Act, and that holding was restricted to a refusal in the absence
of an attempt to create a monopoly. The case is thus in the category of
"one-firm practices," whereas questions of resale price maintenance today
nearly always involve many firms acting in concert. There is ample
authority for the proposition that a concerted refusal to sell�if the
concert of action can be proven�is a violation of the Sherman Act,
The most recent case,47 and the most important, is KieferStemart Co. v.

43 United States v. Bausch & Lomb Optical Co, 321 U. S. 707 (1944).
** See n. 32, supra.
*5 In re Fair Trade Enforcement Services, Jnc, CCH Trade Regulation Service If 7370,

860435 (9th ed. 1952), and Bergen County Pharmacentical Ass'n. v. Barden, 9 N. J.
Super. 480, 75 A. 2d 556 (1950).
*6 United States v. Colgate & Co, 250 U. S. 300 (1919).
47 Prior cases are United States v. Schroder's Son, Inc., 252 U. S. 85 (1920), and

United States v. Frankfort Distfllerks, 324 U. S. 293 (1945).
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Seagram & Sons*8 in which Mr. Justice Black, writing for the Court,
cast some doubt on the holding in the Colgate case by stating that
"Seagram and Calvert acting individually perhaps might have refused
to deal with petitioner . . ,"49 [Italics supplied].
A second loophole in the antitrust laws caused by resale price main

tenance was closed by the Kiefer-Stewart case. Calvert and Seagram
contended, as one of their secondary arguments, that they could not
have conspired because they were not separate entities, but were under
common ownership and control. To this the Court answered:50

. . . common ownership and control does not liberate corporations from the
impact of the antitrust laws. E.g. United States v. Yellow Cab Co., 332 U. S.
218. The rule is especially applicable where, as here, respondents hold them
selves out as competitors.

Therefore, two supposedly competing firms on the same level, owned

jointly, cannot refuse to deal under the guise of fair trade. It seems

only logical that this rule should apply not only to several distributors

jointly refusing to deal with wholesalers or retailers, but also to two or

more jointly owned retail entities refusing to trade with customary sup
pliers where such a refusal may cause exclusion from the industry.
Closely akin to the problem of joint ownership is the problem of the

boycott. Judge Learned Hand has defined a boycott as:51
A combined refusal to deal with anyone as a means of preventing him from

dealing with a third person, against whom the combined action is directed . . .

A typical boycott situation was involved in United States v. Frankfort
Distillers, Inc.52 This is probably the leading case in determining the
line of demarcation between legal price maintenance and illegal price
fixing. Since the Miller-Tydings Act�and the present McGuire Act�

are only permissive, the primary test as to the legality of action taken

pursuant to state laws is whether or not such action substantially re

stricts interstate commerce. In the Frankfort Distillers case, Colorado
retailers having a tacit understanding boycotted retailers and whole
salers who refused to sign fair trade contracts. The retail and wholesale

conspirators also acted jointly to boycott producers who refused to sign
such contracts. Seventy-five percent of the alcoholic beverages shipped

� 340 U. S. 211 (1951).
49 Id. at 214.
SO Id. at 215.
51 Fashion Originators' Guild v. FTC, 114 F. 2d 80, 84 (2d Cir. 1940).
52 324 TJ. S. 293 (1945).
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into Colorado were handled by the conspiring wholesalers.53 In holding
that this complicated conspiracy was illegal under the Sherman Act,64
the Court stated that illegal conspiracy began with "... conduct which
is an inseparable element of a larger program dependent for its success

upon activity which affects commerce between the states."55
Thus, the defense that an alleged boycott is no more than a valid

pricing contract made under state fair trade laws will not be available
where such contracts result in or are intended to result in illegal inter
state conspiracies. Such interstate conspiracies can gain no substantive

support from the McGuire Act, which is only permissive and which
confers no right or right of action not found in state laws.
A second device which is related to common ownership of competitors

is the agency device. Generally, it is the principal's unquestioned right
to stipulate the price for which his goods shall be sold by an agent. It is
easy to see that, working from this principle, a price-fixing scheme may
be built up. The leading case involving the use of the agency device
to fix prices is United States v. Masonite Corp.56 There, the Masonite

Corporation signed del credere agency agreements with such competi
tors as Celotex Corp., Insulite, and Armstrong Cork Co. By these

agreements, the competitors were made the selling agents for Masonite's
hardboard. Under the traditional del credere arrangement, the agent
guarantees the account of the purchaser, and stands to lose if the pur
chaser doesn't pay, but he is not the owner of the goods. Thus, Masonite
contended that it was not illegal for them unilaterally to fix the price
of their own product and that the "agents" were free to accept or
reject the agency arrangement. But the Court held that this was a price-
fixing scheme and therefore illegal per se. The most important holding
in the case, for our purposes, is the following sentence:57

The fixing of prices by one member of a group, pursuant to express delega
tion, acquiescence, or understanding, is just as illegal as the fixing of prices
by direct, joint action.

The striking down of the del credere agency scheme demonstrates
the flexibility of the antitrust laws in meeting the new problems which

daily arise. But just how far they will stretch is often doubtful. In

discussing the del credere principle before the House Subcommittee

53 id. at 295.
5* 26 Stat. 209 (1890), 15 U. S. C. � 1 (1946).
55 324 U. S. 293, 297 (1945).
56 316 U. S. 265 (1942).
57 Id. at 276.



1953] Federal Legislation 213

which held hearings on the McGuire Bill, H. Graham Morison, Assistant
Attorney General in charge of the Antitrust Division, expressed the
belief that if the Miller-Tydings Act had been the law at the time the
del credere scheme was contemplated, Masonite might instead have
branded their product, adopted a unilateral agency contract dependent
on the Masonite patent, and thereby have succeeded equally well in
fixing the price and maintaining it at an artificially high level. Would
such a scheme be legal? In this regard, the following statement by Mr.
Morison is revealing:58

Now, in. 5 years maybe we could have dug up enough evidence to show that
it went beyond the intent and purpose of the Miller-Tydings amendment, but
is it not a devil of a thing to know these fellows can take refuge behind a

Federal law?

The relation between a del credere agency scheme illegal under the
Sherman Act and a legally identical agency scheme which is probably
valid under the Miller-Tydings and McGuire Acts demonstrates the

fallacy of the statement that the fair trade acts are not inconsistent with
the main body of antitrust law. In fact, the existence of all the limiting
factors discussed above tends to show not merely that the exemption
carved out by the McGuire Act is hedged in by safeguarding features
of the other antitrust laws; it reveals also the obvious unfairness of
the Act, which benefits one class of people at the public's cost.

Constitutionality of Fair Trade

The constitutionality of the McGuire Act can hardly be questioned
as long as the Old Dearborn case is the law. If the non-signer sections
of state statutes do not amount to a contravention of the due process
clause of the Fourteenth Amendment, it is unlikely that the McGuire
Act is repugnant to the due process clause of the Fifth Amendment.

Thus, in the absence of a direct overruling of the Old Dearborn case,
the McGuire Act must be regarded as constitutional on the due process
ground.
It may be possible to attack the Act on the ground that it represents

an unconstitutional delegation of congressional power. There is a fairly
respectable body of authority to substantiate such a claim, although
the weight which the Supreme Court would give to it is doubtful.
That Congress has broad regulatory power over business is amply

demonstrated by the following language from Sunshine Anthracite Coal
Co. v. Adkins:59

58 Souse Hearings, supra, n. 23, at 269.
59 310 U. S. 381, 393 (1940).
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The fixing of prices, the proscription of unfair trade practices, the establish
ment of marketing rules . . . constitute regulations within the competence of
Congress under the Commerce clause.

But while Congress itself has the power to fix prices, the constitu

tionality of the delegation of this power is an independent question. The
delegation to interested parties of power to recommend prices for goods
in interstate commerce, absent congressional standards, was held un

constitutional in United States v. Schechter Poidtry Co.60
In upholding the delegation of congressional powers involved in the

Sttnshine case, the Court was careful to limit the scope of its decision
by the following statement:61

The Commerce Clause empowers it [Congress] to undertake stabilization of an
interstate industry through a process of price fixing which safeguards the public
interest by placing price control in the hands of its administrative representative.
[Italics supplied]

This necessarily brief review of congressional powers serves to illus
trate a possible constitutional objection to the McGuire Act, which is
a statute based on the Commerce Clause, concerned with stabilization
of prices of goods in interstate commerce, and operative on the private
property rights of individuals. Congress undeniably has the power to

pass such a statute and assume the burden of price regulation itself, or
delegate this task to a properly constituted federal administrator, al
though there exists some doubt whether the precedents for such action
would apply to a non-emergency situation.62
There is no emergency in retail merchandising today; there is no

appointment in the statute of a federal agency to supervise the making
of fair trade contracts or the reasonableness of the prices fixed, and
there is, consequently, a doubt as to the constitutionality of this gift
of congressional powers to private persons and corporations.
A possible constitutional question presented by state fair trade acts

is whether the non-signer clause violates the contract clause of the
Constitution. While this point is as yet undecided, the decision in Fair
mont Creamery v. Minnesota63 is in point. That case involved a Minne
sota statute which made it a misdemeanor for any person engaged in

60 295 U. S. 495 (1935).
61 310 U. S. 381, 396 (1940).
62 The cases declaring the existence of such powers are all based on the co-existence of

some widespread emergency. See also Youngslown Sheet & Tube Co. v. Sawyer (the Steel
Seizure Cases), 343 U. S. 579 (1952).

63 274 U. S. 1 (1927).
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the creamery business to enter into contract for the purchase of dairy
products in one part of the state at a price lower than his contract price
in another part of the state. The statute did not provide that a bene
ficial motive for such differences such as different costs, ability to com

pete, etc., should be mitigating factors. On this point, the Supreme
Court held that:64

As the inhibition of the Statute applies irrespective of motive, we have an

obvious attempt to destroy [Fairmont's] liberty to enter into normal con

tracts . . .

Minnesota contended that the creameries were under no obligation
to make contracts in more than one locality, and could have refused to
do so. They also contended that the statute was not a price-fixing
statute, and did not force the creameries to enter into any contracts;
therefore it did not abridge the constitutional freedom of contract. The
state argued further that it had the power to prevent ruinous competi
tion�though making no showing that the competition prevented was

ruinous. In holding that these good intentions of the state were insuffi
cient to justify the invasion into private rights, the Court stated that
its duty was:65
... to inquire into the real effect of any statute duly challenged because of
interference with freedom of contract guaranteed by the Fourteenth Amend
ment, and to declare it invalid when without substantial relation to some evil
within the power of the State to suppress and a clear infringement of private
rights. [Italics supplied]
If a person has a constitutional right to purchase the same commodity

at different prices, it seems only logical that he should have an equal
right to sell it at a uniform price which is lower than that of competitors.
But it must be remembered that the Fairmont Creameries case involved
a penal statute. Only the Wyoming fair trade statute has a true penal
clause in the international sense, whereas most of the other statutes

provide only for treble damages to be paid to the injured party. The

expansion of the Fairmont Creameries doctrine therefore cannot be re

garded as more than possible.
Whatever the constitutional status of resale price maintenance may

be, it is clear that vigorous investigation and rigid enforcement of the
antitrust laws can at least limit the great evil of horizontal conspiracy
which is the natural result of fair trade.

BERNARD J. HASSON, JR.

64 Id. at 8.
65 Id. at 11.



NOTES
THE PROCEDURAL APPLICABILITY OF THE DOCTRINE OF

RES IPSA LOQUITUR IN THE DISTRICT OF COLUMBIA

TT IS the purpose of this note to give a brief statement of the present
status of the doctrine of res ipsa loquitur in the District of Colum

bia. The problems to be discussed are, first, the procedural effect that
is given once the doctrine is brought into play; secondly, the necessity
of pleading general rather than specific acts of negligence; and, thirdly,
the exclusive control element.

History and Fundamentals

In the early years of our jurisprudence this doctrine took the form,
lex turn requtrit verificare quod apparet cur} The law does not re

quire proof of that which is apparent to the court. While it is true that

today we restrict this doctrine primarily to the law of negligence, it
was not always that way. In its present form, which is still expressed
in the ancient Latin maxim, res ipsa loquitur,2 it seems to have been used
first in England in declaring that usury was established by the appear
ance of an excessive charge on the face of an instrument,3 And at an

even later date it has been employed in connection with the revocation
of a license to use a way,4 and in a case of misrepresentation in a sale
of goods.5
It first made its appearance in the law of negligence in 1863 in the

case of Byrne v. Boodle in a remark by Chief Baron Pollock of the
Court of Exchequer who, in the course of argument with counsel, said
"There are certain cases of which it might be said res ipsa loquitur,
and this seems to be one of them."6
It remained for Chief Justice Erie in 18657 to clearly state the

principle as we know it today:8

1 Baten's Case, 9 Co. Rep. 53b, 77 Eng. Rep. 810 (Ch. 1610).
2 This Latin expression is to be found used twice in one of Cicero's orations, Pro

MUotie If 20, 24 (2d ed, dark, Oxford), and again in a varied form, res ipsa luceat, in
the same oration, I 23.
s Roberts v. Tremayne, Cro. Jac. 507, 79 Eng. Rep. 433 (K. B. 1614).
* Nichols v. Peck, 70 Conn. 441, 39 AIL 803 (1898).
5 Patterson v. Landsberg & Son, 7 Fraser 67S (Ct. of Sess, Scot., 1905).
6 2 H. & C. 722, 159 Eng. Rep. 299 (Ex. 1863).
7 Scott v. London Dock Co, 3 H. & C 596, 159 Eng. Rep. 665 (Ex. 1865).
& Id. at 601, 159 Eng. Rep. at 667.
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There must be reasonable evidence of negligence.
But where the thing is shewn to be under the management of the defendant

or his servants, and the accident is such as in the ordinary course of things
does not happen if those who have the management use proper care, it affords
reasonable evidence, in the absence of explanation by the defendants, that the
accident arose from want of care.

This statement of the doctrine has continued for almost a century
and has been recognized in this country as well as England as the
cornerstone of the present doctrine.
A brief statement of the law relating to res ipsa loquitur as found in

the decisions of the District of Columbia will lay the foundation for
the conclusions of this note. The principle has aptly been stated as noth

ing but a picturesque way of describing a balance of probability on a

question of fact on which little evidence either way has been presented.9
The principle behind the phrase is one of inclusion, not of exclusion.
While a plaintiff whose case comes within the principle is entitled to go
to the jury, it cannot be said that a plaintiff who makes a probable
case is disentitled to go to the jury because his case does not come

within it or goes beyond it. The principle of res ipsa loquitur is simply
that when the cause of an accident is (1) unknown, (2) in the defend
ant's control, and (3) unlikely to do harm unless the person in control
is negligent, the defendant's negligence may be inferred without addi
tional evidence.10 There is nothing arbitrary or technical about the

principle except its name.

The mere occurrence of an accident alone, without these attendant

circumstances, never will be sufficient to establish a res ipsa loquitur
case, since it creates no reasonable inference that the defendant has
been negligent. However, when the plaintiff does succeed in making out

a res ipsa loquitur case, he obtains a procedural advantage over the
defendant. It is the extent of this advantage and the effect to be given
to it that presently concerns us.

Procedural Effect

Today the law relating to res ipsa loquitur is replete with conflict,
confusion, and doubt. There is division of opinion as to the circum
stances required for its application and still greater disagreement as to
the effect to be given it. Does it merely lay the basis for a permissible
inference of negligence by the jury or does it raise a presumption of

9 Washington Loan & Trust v. Hickey, 78 App. D. C. 59, 137 F. 2d 677 (1943).
10 Id. at 61, 137 F. 2d at 679.
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negligence, and if and where it raises a presumption, what weight is to

be given to it?
In the District of Columbia the doctrine of res ipsa loquitur may best

be described as raising a permissible inference, the effect of which is
to permit the jury to infer from the plaintiffs case, without other evi
dence, that the defendant has been negligent.11 This inference is suffi
cient to satisfy the plaintiff's burden of persuasion, i.e., evidence upon
which reasonable men may find in his favor. It does not entitle him
to a directed verdict nor does it shift the burden of proceeding to the
defendant.12 While the jury may draw an inference of negligence under
this doctrine, it is not compelled to do so. If the plaintiff preponderates
in his evidence, he should get the verdict. However, if defendant meets
the plaintiffs evidence, i.e., if the weight of the evidence is equal on both

sides, the verdict should be for the defendant, the same as if the defend
ant's evidence were to preponderate. The Supreme Court reached this
conclusion in Sweeney v. Erving,13 stating that the facts of the injury
and its attendant circumstances ". . . warrant the inference of negli
gence, not that they compel such an inference . . . that they make a case

to be decided by the jury, not that they forestall the verdict."14 The

Sweeney case has been consistently followed by the courts of this juris
diction.
The view that a res ipsa loquitur case merely lays the foundation for

a permissible inference by the jury of negligence on the part of the
defendant seems to be the majority view in this country.15 The proof
of the accident and the injury, with attending circumstances, though
there is no direct evidence of the defendant's negligence or causal rela
tion to the injury, entitles the plaintiff to go to the jury. A motion for
a non-suit of the plaintiff or a directed verdict for the defendant will
be denied. If the defendant does not introduce any evidence to over

come the case made for the plaintiff, the plaintiff will be entitled to

have the jury consider under proper instructions whether or not the
facts shown warrant their making the inference that the defendant was

guilty of the negligence which caused the injury-. If the jury finds for
the plaintiff that the defendant was guilty of such negligence, the verdict
of the jury cannot be disturbed. Under this view the plaintiff will not

11 Capital Transit Co. v. Jackson. SO App. D. C. 162, 149 F. 2d S39 (1945).
Prosser, Torts � 44 (1941).

13 228 U. S. 253 (1913).
" Id. at 240.
is See Annotation, S3 A. L. R. 1494, 1511 (1928).
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be entitled to a directed verdict on the failure of the defendant to intro
duce evidence, for it remains a question for the jury as to whether they
will draw the inference permissible.
An early District of Columbia case, Moore v. Clagett16 set forth the

ancient position of Byrne v. Boadle when the court recognized that
res ipsa loquitur arises only in a case where the accident is such that,
in the ordinary course of events, it would not have happened except
through the negligence of the defendant, and where the facts relating
to the accident are peculiarly within his knowledge. In such a case, from
the mere happening of the accident, a "presumption" of negligence
arises, which if not satisfactorily explained by the defendant authorizes
a recovery. The court relied upon the case of Sweeney v. Erving11
as authority for that view of the doctrine. We again find the Moore v.

Clagett position adopted verbatim in Fisher v. Washington Coca-Cola

Bottling Works.1* Here there were no specific acts of negligence charged
in the complaint (a question we shall deal with later). The facts showed
that the plaintiff purchased a bottle of Coca Cola from a store, drank it,
and became violently ill due to a foreign substance in the bottle. The
trial court directed a verdict for the defendant at the end of the plain
tiff's case. It was held, however, upon appeal that the doctrine of res

ipsa loquitur applied and that the trial court should have submitted it
to the jury. It must be noted that the Fisher case causes confusion by
adopting the language in Moore v. Clagett while adhering to the con

clusions of Sweeney v. Erving. This error is, of course, traceable to the

Moore v. Clagett opinion, for it is there that the court loosely used the
words "presumption of negligence." This was not intended to mean a

presumption, as described above, because Moore v. Clagett is based on

the Sweeney case and in the latter opinion Mr. Justice Pitney, speaking
for the Court, said:19

The general rule in actions of negligence is that the mere proof of an "acci
dent" (using the word in the loose and popular sense) does not raise any pre
sumption of negligence; but in the application of this rule, it is recognized that
there is a class of cases where the circumstances of the occurrence that has
caused the injury are of a character to give ground for a reasonable inference
that if due care had been employed by the party charged with care in the

premises, the thing that happened amiss would not have happened. In such
cases it is said, res ipsa loquitur�the thing speaks for itself; that is to say,

!� 48 App. D. C. 410 (1919).
17 See n. 12, supra.
18 66 App. D. C. 7, 34 F. 2d 261 (1936).
19 Sweeney v. Erving, 228 U. S. 233, 238 (1913).
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if there is nothing to explain or rebut the inference that arises from the way
in which the thing happened, it may fairly be found to have been occasioned by
negligence.

The Court there clearly drew the distinction between the presumption
of negligence and the reasonable inference, which it said means "... may
fairly be found to have been occasioned by negligence."
In the more recent case of Capital Transit Co. v. Jackson20 it is inter

esting to see the attempt by the court to eliminate some of the confusion
referred to above. It said:21

Some of the decisions hold that a "presumption" arises, some a "permissible
inference," others a "prima facie case," and in still others that the burden of

proof is shifted to the defendant. The confusion is added to by the continued
use of the words res ipsa loquitur to describe all of these rules without distin

guishing among them. But whatever the result of the application of the rule in
other jurisdictions, in the District of Columbia the rule is that, when res ipsa
loquitur is applicable it permits an inference of negligence and thus establishes a

prima facie case, or, in other words, makes a case to be decided by a jury. But it
does not shift the burden of the proof. When all the evidence is in, the question
for the jury still is whether the preponderance is with the plaintiff.

While this case does clear the air of some of the loose language, it still
leaves the question, exactly what is meant by a prima facie case?
It is encouraging to note that the trial courts in the District of Colum

bia are instructing the juries in line with the above stated principles,
as is exemplified in a case decided a few months ago where the court's
instruction on res ipsa loquitur is set out in full thus:22

Now, the evidence in this case is not clear as to why that wall fell and,
therefore, the Court at its own instance is instructing you as follows:
The Court instructs the jury that the plaintiff relies upon the rule of law

known as res ipsa loquitur, that is, the thing speaks for itself. It is the law
that where a thing which causes injury without fault of the injured person, is
shown to be under the control of a defendant, and the injury is such as in the

ordinary course of things, does not occur if the one having such control uses

proper care, it affords reasonable evidence, in the absence of some satisfactory
explanation from a defendant, that the injury arose from want of the defendant's
care under the circumstances. It simply means that if there is nothing to ex

plain or rebut the inference that arises from the way in which a thing happened,
you might possibly conclude under those circumstances that it may have been
occasioned by negligence; that the facts of the occurrence may warrant the
inference of negligence not that it compels such an inference and you are so

instructed, but it offers evidence of a circumstantial character of the existence

20 80 App. D. C. 162, 164, 149 F. 2d 839, 841 (194S).
21 Id. at 164, 149 F. 2d at 841.
22 Bowles v. Mahoney, no. 10,934, D. C. Cir, July 10, 1952.
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of negligence where direct evidence may be lacking and that evidence is to be
weighed by you. If you find that a defendant has not offered a reasonable
explanation to rebut the inference of negligence, then your verdict must be for
the plaintiff . . .

General or Specific Allegations of Negligence

It is within the election of the plaintiff to avail himself of the rule of
res ipsa loquitur by merely alleging and proving the circumstances of
his presence, the accident, and the injuries sustained. He may elect,
however, to allege in detail the circumstances which led to the accident
and upon which the charge of negligence is based. But, by electing to

take this course, he assumes the burden of establishing the negligence
in the manner charged, and the rule of res ipsa loquitur is thereby
banished from the case.23 General allegations of negligence are permitted
because the plaintiff, not being familiar with the instrumentalities used,
has no knowledge of the specific negligent act or acts occasioning the

injury, and for a like reason the rule of permissive inference of negli
gence is indulged. But, if the plaintiff by his complaint is shown to be

sufficiently advised of the exact negligent acts causing, or contributing
to, his injury, he must plead them specifically, as the reason for the
doctrine of res ipsa loquitur has vanished.24 While the rule as stated
above might be thought to be inconsistent with the Federal Rules of
Civil Procedure, Rule 8 (e) (2), which allows a plaintiff to plead incon

sistent, alternative, and independent claims, in the case of Ross v. Penn

sylvania R. R.,25 not involving alternative pleadings but decided subse

quently to the Federal Rules, the Municipal Court of Appeals expressly
re-stated the rule as it existed in the earlier cases.26 It was held that
the doctrine of res ipsa loquitur does not apply when a plaintiff has
only set forth specific allegations on which he expects to rely in support
of his charge of negligence. It may be argued that since the Municipal
Court is not governed by the Federal Rules of Civil Procedure this
case is not applicable to the District Court. The answer is that the

Municipal Court Rule 8 (e) (2) is identical to Federal Rule 8 (e) (2),

23 Moore v. Clagett, 48 App. D. C. 410 (1919).
2* Fisher v. Washington Coca-Cola Bottling Works, 66 App. D. C. 7, 84 F. 2d 261

(1936) ; King v. Davis, 54 App. D. C. 239, 296 Fed. 986 (1924) ; Moore v. Clagett, 48

App. D. C. 410 (1919).
25 55 A. 2d 346 (Mun. App. D. C. 1947).
2� Pistorio v. Washington R. & E. Co., 46 App. D. C. 479 (1917); Sullivan v. Capital

Traction Co., 34 App. D. C. 358 (1910).
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and consequently this case does reflect a possible application of res ipsa
loquitur under the Federal Rules.
The United States Court of Appeals for the District of Columbia

Circuit has treated liberally the alternative pleading of general negli
gence and specific acts of negligence. In a recent case, Safeway Stores
v. West,27 the plaintiff had lost an eye as a result of a spring breaking
loose from a metal coil attached to the door of defendant's store and

striking plaintiff in the right eye. Plaintiff pleaded in the alternative,
alleging that the case fell within the doctrine of res ipsa loquitur, and
also alleging specific acts of negligence. At the trial the plaintiff avowed
abandonment of the specific negligence and expressed her intention to

rely upon the theory of res ipsa loquitur. The court submitted the case

to the jury upon that theory and they returned a verdict for the plaintiff.
In affirming this procedure the appellate court held that this case met

every requirement for the application of the doctrine of res ipsa loquitur.
Exclusive Control

At this point attention must be given to a troublesome problem in
the application of this doctrine, i.e., the element of control. Originally
it was recognized that the instrumentality which caused the injury had
to be in the exclusive control of the defendant. However, great inroads
have been made in recent years that have materially affected the element
of control. The cases to be discussed have consequently given this doc
trine a much wider scope than it was ever intended to have when Chief

Justice Erie said ". . . where the thing is shown to be under the manage
ment of the defendant."28 The Safeway Stores case, mentioned above, in
which the plaintiff suffered an eye injury from a steel spring breaking
loose from defendant's door, involves an extension to some degree of
the control feature.
In that case the defendant argued that the spring which caused the

injury was not within the exclusive control of defendant, since it was

attached to the door and plaintiff was opening the door and had her
hand on it. However, the court held this contention to be without merit,
saying:29

It was conclusively settled, at least so far as this jurisdiction is concerned, in
the case of Washington Annapolis Hotel Company v. Hill.30 There the plaintiff

27 86 U. S. App. D. C. 99, 180 F. 2d 25 (1950), cert, denied, 339 U. S. 952 (1950).
28 Scott v. London Dock Co., 3 H. & C. 596, 159 Eng. Rep. 665 (Ex. 1865).
29 Safeway Stores v. West, 86 U. S. App. D. C. 99, 100, 180 F. 2d 25, 26 (1950), cert.

denied, 339 U. S. 952 (1950).
30 38 A. 2d 108 (Mun. App. D. C. 1944).
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engaged a room in a hotel. While an occupant of this room he sat down in
a chair which promptly collapsed, seriously injuring him. The hotel claimed
that the doctrine of res ipsa loquitur did not apply because the chair was not
within the exclusive control of the hotel, the room having been rented to
plaintiff. This court affirmed per curiam without opinion.

A per curiam disposition without opinion seems scant authority upon
which to dismiss defendant's argument as to exclusive control of the
instrumentality.
The furthest that the doctrine has even been extended in the juris

diction is in the case of Jackson v. Capital Transit Co.30 The plaintiff
was a passenger on a street car operated by defendant when she was

injured as a result of a collision between the street car and a truck.
Plaintiff brought suit against both the Transit Company and the owner

of the truck, alleging only general negligence against the former and
violation of traffic ordinances against the latter. At the trial the plaintiff
testified that at the time of the collision she was a passenger of the
defendant Transit Company, occupying a seat immediately behind the

operator of the car, and that without any fault on her part she was

injured as a result of the collision. She called as witnesses the drivers
of the streetcar and the truck, who testified that they were in charge of
their respective vehicles at the time of the collision. No further testi

mony was offered by any party. The trial court granted motions for
directed verdicts for both defendants on the ground that plaintiff had
failed to show any act of negligence by either of them. The Municipal
Court of Appeals reversed with respect to the Transit Company and
affirmed as to the owner of the truck. In his opinion Judge Cayton
(now Chief Judge) said:31

The streetcar was under the exclusive control of appellee's motorman; appel
lant was so much inert freight with neither right nor duty to interfere with its

operation. This gives rise to the res ipsa loquitur doctrine. It does not relieve
a plaintiff of proving negligence. It merely re-arranges the method of establish
ing such proof.

This statement of the doctrine is far removed from the original ver
sion discussed above. The court in the Jackson case relies upon the
same authorities that have been shown above in support of the present
status of the doctrine. The case was later affirmed by the United States
Court of Appeals.32
As a consequence of these opinions in the Jackson cases it would

31 Id. at 110.
32 80 App. D. C. 162, 149 F. 2d 839 (1945), cert, denied, 326 U. S. 762 (1945).
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appear that it is sufficient for a passenger on a common carrier to show

(1) that he was a passenger; (2) that he was injured while in such

capacity; and (3) that the instrument by which he was injured was in
the exclusive control of the defendant at the time of the injury. From
this it must follow that plaintiff has presented a prima facie case and is
entitled to a permissive inference that the defendant was negligent.
This would appear to be an extension of the principle of exclusive con

trol of the instrumentaUty by the defendant.
The United States Supreme Court recently gave attention to the entire

problem concerning the effect of plaintiffs participation in control on
the applicabihty of the doctrine of res ipsa loquitur. In Jesionowski v.
Boston & M. R. R.33 a brakeman was killed when cars were derailed.
Plaintiffs testimony showed that the deceased brakeman had performed
his duties properly in throwing the switch. Plaintiff relied on res ipsa
loquitur. The defendant presented evidence that the deceased had negli
gently thrown the switch in a maimer causing the derailment. Verdict
went for the plaintiff, but the Court of Appeals for the First Circuit

reversed,34 being of the opinion that res ipsa loquitur could not apply.
Concerning the reasoning of the Court of Appeals, the Supreme Court
said:35

"Exclusive control" of all probable causative factors, the court reasoned, means
that res ipsa loquitur cannot be applied even though those non-exclusivery con

trolled factors are clearly shown to have had no causal connection with the
accident.
We cannot agree. Res ipsa loquitur, thus applied, would bar juries from

drawing an inference of negligence on account of unusual accidents in all opera
tions where the injured person had himself participated in the operations, even

though it was proved that his operations of the things under his control did
not cause the accident. This viewpoint unduly restricts the power of juries to

decide questions of fact, and in this case the jury's right to draw inferences
from evidence and the sufficiency of that evidence to support a verdict are

federal questions. A conceptualistic interpretation of res ipsa loquitur has never

been used by this Court to reduce the jury's power to draw inferences from
facts. Such an interpretation unduly narrows the doctrine as this Court has
applied it.

This case was approved and followed in Johnson v. United States.36
By holding that res ipsa loquitur can apply in a situation in which

defendant does not have exclusive control over the instrumentalities and

33 329 U. S. 452 (1947).
34 Boston & M. R. R. v. Jesionowski, 154 F. 2d 703 (1st Cir. 1946).
35 329 tj. S. 452, 456-457 (1947).
36 333 U. S. 46 (1948).
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all of the positive factors, provided the plaintiff excludes the factors
over which defendant has no control as having had no causal connection
with the accident, the Court has thereby completely changed the original
concept of res ipsa loquitur. This position permits the jury to determine
the elements of res ipsa loquitur and then determine its application. In

comparing the Jackson case with the Jesionowski case it is readily seen

that the latter goes beyond the Jackson case in allowing a case to go to
the jury under res ipsa loquitur.
The latest judicial expression upon the concept of control in the Dis

trict of Columbia is to be found in Willoughby v. Safeway Stores.37 The
plaintiff was injured when the carton, or carrier, of bottled soft drinks
which she was carrying in appellee's self-service agency store fell to
the floor, one or more bottles burst, and plaintiff was cut by flying glass.
Plaintiff claimed that the handle of the carton came off, causing the
bottle to fall, with the resulting explosion of the bottles and injury to
the plaintiff. The court granted defendant's motion for a directed ver

dict at the end of plaintiff's case and ruled that there had been no show

ing of negligence. On appeal the court held that clearly this is no occa

sion for application of the doctrine of res ipsa loquitur, for the instru
mentality which allegedly caused the injuries had passed beyond the
management or control of defendant, and, in fact, was in the sole pos
session and control of the plaintiff when the incident in question occurred.
It follows, the court pointed out, that the burden was on the plaintiff
to establish the alleged negligence of the defendant by a preponderance
of evidence, but in this case plaintiff had failed to sustain that burden.
While this last case does not expressly cite the Jesionowski case nor

the Jackson case, it does not seem to modify the extreme position in
which the control element was left by the Jesionowski case.

Conclusion

In summary it may be said that in the District of Columbia it is the
established rule that the procedural advantage of the doctrine of res

ipsa loquitur is that of a permissible inference. It permits the jury to

infer that the defendant has been negligent provided that it has been
shown that the cause of the accident is unknown, in the defendant's

control, and unlikely to do harm unless the person in control is negligent.
With regard to the allegations that must be made in order to obtain

the above advantage, the plaintiff must allege negligence generally, and

37 198 F. 2d 604 (D. C. Cir. 19S2).
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should he allege specific acts of negligence he must prove them as such,
thereby being prevented from relying upon the permissible inference
allowable under res ipsa loquitur.
The element of control has undergone a great change from its early

connotation of "being in the exclusive control of the defendant." Where
the instrumentality is shown to have been partially in the control of
the plaintiff or a third party, the advantage of res ipsa loquitur will
still be allowed under certain circumstances.

E. RILEY CASEY

COMPULSORY MEDICAL TREATMENT�ANOTHER STEP IN
THE STATE'S EXPANDING POWER OVER CHILDREN?

THIN the past few years almost every aspect of the problem of civil
liberties has been the frequent subject of both lay and legal com

ment. One very limited aspect of the field, however, would appear to
have been virtually overlooked. This is in the sensitive area of the con

flicting interests of the state and of parents in assuring the proper care
of children. Specifically, it is the power of the state, through its courts,
to invade the field of parental authority and order medical treatment of
a child over the objections of the child's parents. There have been only
a few cases dealing with the problem, and because of their nature, they
have only rarely reached the stage of appellate review. But they present
an extremely interesting problem, and it is the object of this note to

examine into the power of a state to take a child from its parents, order
medical treatment for it over their objection and then, if the treatment
is successful, return the child to the custody of the parents.

History

At common law the father's right to custody and control of his children
was regarded as a sacred right with which the courts would not interfere
unless the parent, by his immoral conduct, had become so unfit that he
had forfeited bis standing to rlaim the rights of a father toward the child.1
Early in English legal history it was established that jurisdiction in such
cases was in the Court of Chancery.2 Just how such jurisdiction arose is
not clear. The widely accepted theory is that it had its origin in the

King's power as parens patriae and was delegated by the King to

1 /* re Agar-EDis, 24 Ch. D. 317 (1883) ; /* re Goldsworthy, 2 Q.B.D. 75 (1876).
2 Eyre v. Shaftsbury (Countess of), 2 P. Wms. 103, 24 Eng. Rep. 659 (Ch. 1722).
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Chancery.3 Whatever its origin, however, it is clear that the jurisdiction
existed at an early date.4 Although it has been said, even fairly recently,
that the court would not exercise its jurisdiction unless the child had
property,5 this was merely a requisite for the exercising of jurisdiction,
and a mere allegation of property was sufficient for Chancery to make
him a "ward of the court" and subject him to its control.6
In the United States, inherent power over the custody and control of

infants also rests in the equity courts.7 The origin of this jurisdiction
here is also obscure, but at this late date it cannot be doubted that it does
exist. Extensive legislative enactments in the field, however, have reduced
the need for its exercise.
The legislative enactments which have reduced the need for the exercise

of this jurisdiction have been of almost infinite variety. Almost all states
have in common, however, at least two types of statutes in this field.
The first of these is the imposition of criminal sanctions on parents who
fail to provide care, support and maintenance for their minor children.
While this type of statute is of only passing interest in the present discus
sion, it is important as showing an almost unanimous legislative purpose
to insure proper care for infants. The second type of statute is the so-

called "Juvenile Court Act." This is the act usually invoked in support
of any judicial action of the type under discussion. Before discussing
this latter in detail, however, it might be worthwhile to consider just
briefly the first type of statute and its application. At least one aspect
of its application throws considerable light on the power of the state in

involuntary medical treatment of minor children.

Criminal Sanctions

Nearly every state has a statute making it a crime (usually a mis

demeanor) for a parent or guardian to neglect or refuse to furnish neces-

3 See the statement of the Chancellor in Eyre v. Shaftsbury (Countess of), supra, n. 2.

Pomeroy doubts that this theory is correct. 4 Pomeroy, Equity Jurisprudence � 1304, n. 14

(5th ed., Symons, 1941). By the Supreme Court of Judicature Act of 1873, 36 & 37 Vict,
c. 66, S. 16, jurisdiction over the custody of infants was extended to the common law courts,
but by c. 66, S. 25 (10), the rules of equity were to prevail. See Thomasset v. Thomasset,
L.R. [1894] P. 295; In re Golds-worthy, 2 Q.B.D. 75 (1876). The statutory provisions
are now contained in the Supreme Court of Judicature (Consolidation) Act of 1925, 15 &

16 Geo. V, c. 49, SS. 18, 44.
* Eyre v. Shaftsbury (Countess of), supra, n. 2; 4 Pomeroy, op. cit. supra, � 1304, n. 4.
5 Cotton, L.J, in In re Agar-Ellis, supra, n. 1, at 332.
6 See the statement of Lord Chancellor Eldon in Wellesley v. Beaufort (The Duke of),

2 Russ. 1, 21, 38 Eng. Rep. 236, 243 (Ch. 1827).
7 Hine v. Morse, 218 U.S. 493, 505 (1910) ; Thomas v. Thomas, 250 HI. 354, 363-364,

95 N.E. 345, 348 (1911) ; In re Bort, 25 Kan. 308, 37 Am. Rep. 255 (1881).
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saries to his children. These statutes vary considerably in their wording.
Some require the furnishing of "support and maintenance,"8 while others
are more specific, requiring, for example, "proper shelter, food, care and

clothing."9 Quite a number include specifically "medical attendance" or
some similar phrase.10 But even where the language is not specific the
courts have generally construed the statutes to require the furnishing of
reasonable medical attention to avoid the criminal sanctions.11 While
the criminal penalties imposed for failure to provide proper care for
minor children are generally light, the statutory duty spelled out is clear.
If, therefore, a child should die because its parent refused to give it needed
medical attention, this statutory duty could provide the base upon which
a prosecution for criminal homicide could be rested. Even without
reference to such a statute, the courts of several states have upheld
manslaughter convictions against parents who have failed to summon

medical attention for a seriously ill child.12 In such cases culpable
negligence in failing to secure medical aid is all that is necessary to be

proved.13 It would seem, a fortiori, that where a statute exists convic
tion would be assured.14
The fact that the parent has not called a doctor because of religious

convictions is no justification.15 Neither is the lack of adequate funds
if it is shown that medical attention could have been obtained free or

from a charitable institution.16 It would seem logical to assume that if
a state can take such drastic punitive action when a child dies because of
the parent's neglect to furnish needed medical care, it could take the one

further step of direct action to protect the child by furnishing the needed
medical aid before the happening of the unfortunate consequences.

8 This is probably the most common wording. It appears, for example, in the statutes of

Alabama, Ala. Code 1940, Tit. 34, �90; Kansas, Kan. Gen. Stat. 1949, � 21-442; Maine,
Sec. 1 of Ch. 125, Rev. Stat. Maine 1944.

9 E.g., Michigan, Mich. Stat. Ann. � 28.358 (1951 Cum. Supp.).
10 E.g., Idaho, Idaho Code 1947, �18-401(2); Minnesota, M.S. A. 617.56; Montana,

Section 94-301, Revised Codes of Montana 1947.
n See State v. Moran, 99 Conn. 115, 121 Atl. 277 (1923) ; People v. Booth, 390 111.

330, 61 N.E.2d 370 (1945).
12 State v. Staples, 126 Minn. 396, 148 N.W. 283 (1914) ; Stehr v. State, 92 Neb. 755,

139 N.W. 676 (1913); State v. Barnes, 141 Tenn. 469, 212 S.W. 100 (1919). Contra:

Bradley v. State, 79 Fla. 651, 84 So. 677 (1920).
13 Commonwealth v. Breth, 44 Pa. Co. Ct. 56 (1915).
14 See dissent, Bradley v. State, 79 Fla. 651, 84 So. 677 (1920).
15 Commonwealth v. Hoffman, 29 Pa. Co. Ct. 65 (1903). Cf. State v. Chenoweth, 163

Ind. 94, 71 N. E. 197 (1904) ; People v. Pierson, 176 N.Y. 201, 68 N.E. 243 (1903).
16 Stehr v. State, 92 Neb. 755, 139 N.W. 676 (1913). Contra: State v. Noakes, 70 Vt.

247, 40 Atl. 249 (1897).
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Juvenile Courts

By 1945, when Wyoming passed a juvenile court law, all the states
had enacted statutes providing either for separate juvenile courts or

for specialized jurisdiction in children's cases in existing courts.17 Many
of these followed the pattern of the original Juvenile Court Act enacted
in Illinois in 1899, which gave circuit and county courts jurisdiction
over dependent, neglected, and delinquent children,18 while others have
drawn upon the Standard Juvenile Court Act.19 Although the various
acts vary considerably in their terms, most of them have in common at
least the following major provisions relating to the subject under discus
sion:

(1) The establishment of juvenile courts or juvenile divisions of

existing courts;
(2) The describing of the children over whom the court may take

jurisdiction in such terms as to make it clear that it is the children of
unfit parents that the statute is aimed at;
(3) Authority for taking the child from the custody and control of

the unfit parents and making it a "ward of the court";
(4) Authority for awarding custody and control, either permanently

or temporarily, to a guardian, subject to the continuing order of the court.

It can be seen, therefore, that if the failure to provide medical or

surgical aid is ground for declaring a parent "unfit" for custody and
control of a child, then by the use of this statute, a juvenile court could

readily deprive a parent of custody, appoint a temporary guardian, order
the guardian to consent to medical or surgical treatment, and if all goes
well, return the child to the custody of its parents when it recovers.

The Decided Cases

Of the very few American cases decided in this field of conflicting
parental and state authority the earliest is Heinemann's Appeal.20
Although this case was decided prior to the time of the Juvenile Court

Acts, it laid down several principles upon which all courts which have
considered the problem could agree upon. There, an order of the Orphan's

17 National Conference on Prevention and Control of Juvenile Delinquency, Report on

Juvenile Court Administration, p. 2 (U.S.G.P.O. 1947).
18 Laws of 1899, p. 131, Smith-Hurd HI. Ann. Stat, c. 23, � 190.
19 National Probation Association, The Standard Juvenile Court Act, quoted in full in

National Conference on Prevention and Control of Juvenile Delinquency, Report on Juvenile
Court Laws, pp. 9-20 (U.S.G.P.O. 1947).

20 96 Pa. St. 112, 42 Am. Rep. 532 (1880).
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Court depriving a father of the custody of his two children and appoint
ing a guardian for them was challenged. The basis of this deprivation
was that in the last illness of his wife and three oldest children he had
refused to summon medical aid until they were beyond help. The order
of the court took the surviving two children from the father. In upholding
this order the court stated:21

The general rule is, that the father is entitled to the custody of his infant
children, that right growing out of his obligation to maintain and educate them.
But this is not on account of any absolute right in the father, but for the benefit
of the infant, the law presuming it to be for its interest to be under the nurture
and care of its natural protector, both for maintenance and education. It is a

mistake to suppose that the father has an absolute, vested right to the custody of
the infant; [citation omitted]. When a court is asked to appoint a guardian of
the person of a child, it will investigate the circumstances and act according to
a sound discretion, the primary object being the good of the child.

In this case the court had as a guide a statute which provided for ap
pointing guardians for children whose mother had died and who were

neglected by their father. Further, there had been an actual neglect
with the demonstrated effect of the death of the mother and the three
oldest children. Actually, therefore, this case can be of little help to a

court faced with an immediate decision in a case of an impending surgical
operation which may seriously endanger the life of the child and the
effect of which may be the subject of disputed expert medical testimony.
In New York in at least two cases in this field which have reached the

stage of appellate review,22 the Children's Court Act23 has been applied.
Under this Act, as in the acts of several other states,24 medical care has
been specifically included in the definition of a "neglected" child. The
New York statute provides, inter alia, that a neglected child is one ". . .

whose parent, guardian or custodian neglects or refuses, when able to do

so, to provide necessary medical, surgical, institutional or hospital care
for such child. . . .',25 It further provides that the court may, in its discre

tion, cause any child within its jurisdiction to be examined by a physician
appointed by the court, and if the child appears to the court to be in
need of medical or surgical care, it may make an order for the treat-

21 96 Pa. St. 112, 114, 42 Am. Rep. 532, 532 (1880).
22 In re Vasko, 238 App. Div. 128, 263 N. Y. Supp. 552 (1933) ; In re Rotkowitz, 175

Misc. 948, 25 N.Y. S. 2d 624 (Children's Ct., King's County 1941).
23 Crim. Code (Children's Court Act).
24 E.g., Alabama, Ala. Code 1940, Tit. 13, �350; Georgia, Georgia Code, Ann. Supp.

� 24-2408 (4) ; Minnesota, M. S. A. 260.01 ; Ohio, Section 1639-3 General Code of Ohio.
25 Crim. Code (Children's Court Act �2).
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merit.26 In the case of In re Vasko27 the Appellate Division of the New
York Supreme Court held this part of the Children's Court Act constitu
tional and then went on to find that the Children's Court had not abused
its discretion in ordering the removal of a child's eye over the objection
of its parents where the medical examination showed that it had a

malignant growth which would probably cause the child's death unless
surgery was performed. The only other reported case of a similar nature
in New York is In re Rotkowitz.28 In that case the Court ordered an

operation to correct a deformity of a child's foot which had been brought
on by poliomyelitis.
In each of these New York cases it would appear that the courts

accepted the wording of the statute as a legislative determination of the
State's authority as parens patriae. In the Vasko case there was a finding
that the proposed operation was necessary to save the life of the child.
In the Rotkowitz case, however, it was held that the operation was neces

sary in order that the child might have a "sense of security" and might
not feel "different from others" or suffer a "sense of rejection."29 In com

menting on this aspect of the case the court said that:30
... it was the intention of the legislature to give power to the Justices of this
Court to order an operation not only in an instance where the life of the child
is to be saved but also in instances where the health, the limb, the person or the
future of the child is at stake.

This latter case goes considerably beyond the earlier pronouncement of
the Vasko case.

In the State of Washington a similar statute is called the Juvenile Court
Act. Unlike the statute of New York, however, it does not include

specifically in its definition of a "dependent" child one whose parent
neglects or refuses to provide medical or surgical care. The Act defines
a dependent child as:31

. . . any child under the age of eighteen years :

(7) Who is destitute; or
(8) Whose home by reason of neglect, cruelty or the depravity of its parents

or either of them, or on the part of its guardian, or on the part of the person in

26 Crim. Code (Children's Court Act �24).
27 238 App. Div. 128, 263 N.Y. Supp. 552 (1933).
28 175 Misc. 948, 25 N.Y.S.2d 624 (Children's Ct, King's County 1941).
29 25 N.Y.S.2d 624, 626 (Children's Ct, King's County 1941).
30 25 N.Y. S. 2d 624, 627 (Children's Ct, King's County 1941).
31 Rev. Code of Wash, � 13.04.010.
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whose custody or care it may be, or for any other reason, is an unfit place for
such child; or

(IS) Whose father, mother, guardian or custodian is an habitual drunkard,
or does not provide properly for the child, and it appears that such child is
destitute of a suitable home or of adequate means of obtaining an honest living,
or who is in danger of being brought up to lead an idle, dissolute or immoral
life; or where such child is without proper means of support; . . .

This statute, in its definition, is fairly typical of the definitions of a

dependent or neglected child in the statutes of those states where specific
reference is not made to medical or surgical care.
In the case of In re Hudson32 Washington's Juvenile Court Act was

construed by their Supreme Court as not giving the Juvenile Court the
power to order surgical treatment endangering the life of a child over the
objection of the child's parents. In this case a 12 year old girl's left arm
was congenitally deformed so that it was almost as large as the trunk
of her body. Expert medical testimony was to the effect that the arm

was entirely useless and that the child would remain in a weakened con

dition until the arm was removed. Further, because of this weakened
condition the child was easy prey for infection; her heart was over

burdened by having to pump blood to this useless extremity; and her
chest and spine were becoming deformed. The medical experts testified
further that amputation was the only known treatment, and while there
was some degree of risk involved, they recommended amputation. The
child's father refused to make a decision. The mother refused to consent,
saying she didn't want to take the responsibility; she preferred to wait
until the child was old enough to make her own decision.
The Juvenile Court found that the parents were not unfit for the

custody of the child in any respect except their refusal to submit to the

operation. Without depriving the parents of their child's custody, the
court entered an order for the amputation of the child's arm. The Supreme
Court of Washington reversed this order reasoning that the right to

the custody of a minor child is in the parents. This right cannot be taken

away from them unless they show themselves to be unfit for such custody.
They have the right to use their judgment as to what is best for the
welfare and health of the child. Only when the parents have been ad

judicated unfit can the court step in and appoint a guardian for the child.
Unfortunately, those who might be looking for a clear and definitive

answer to our question from this case will have to search further, because
this decision depends to a large extent on the procedural and mechanical

32 13 Wash. 2d 673, 126 P. 2d 765 (1942).
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aspects of the case. The Juvenile Court had found expressly that because
of the parents' refusal to consent to the operation, the child was "desti
tute" of a suitable home.33 Further, it had also expressly found that only
in respect to the failure to furnish adequate medical care were the parents
neglectful of their parental duties. The Juvenile Court did not, therefore,
deprive the parents of custody and appoint a guardian for the child. It
merely entered an order for the amputation of the child's arm 34

Relying on the form of this order, the Supreme Court of Washington
reasoned that:35
... no court is vested with authority to deprive a parent, who is a fit person
(the court expressly found appellant was a fit person) to have custody and
control of his or her minor child, of custody and control of the child. When that
right of custody and control is forfeited by neglect of parents to care for the
child, guardianship of the child may be awarded to another, who thereby succeeds
to all the rights of the natural guardian. . ."

It would appear, therefore, that had the juvenile court found that the
failure of these parents to furnish needed medical care rendered them
"unfit" under the law (it would seem to the writer that this finding was

at least to be implied from the juvenile court's order), then it could
have appointed a guardian to take temporary36 custody and control of
the child and order the operation. This order would apparently have been
upheld by the Supreme Court of Washington. For, according to that

court, only the two elements are necessary� (1) the finding of unfitness
of the parents and the resulting "dependency" of the child, and (2) the

appointment of a guardian to take custody and control.37
Three judges dissented from the views of the majority in the Hudson

case. They reasoned that the formal step of ordering a change of custody
was necessary only where custody was the major issue. In such an order
as the one in this case, the change in temporary custody could be implied
from the order for the operation.38 The judges who dissented based their

33 In re Hudson, 13 Wash. 2d 673, 678, 126 P.2d 765, 769 (1942).
84 Ibid.
35 In re Hudson, supra, at 700, 126 P. 2d at 778.
36 Rev. Code of Wash, � 13.04.100.
37 At one point the court states: "Conceding, arguendo, that the court correctly found

that the child is a dependent child, there has been no determination, as the statute requires,
of the question of the custody and control of the child. Until legally deprived of custody
and control of her child, the court may not override her objection to amputation of her

child's arm. Until appellant, the child's natural and legal guardian, is deprived of the

guardianship, custody and control of the child awarded to another, the child may not be

subjected to a surgical operation without appellant's consent." In re Hudson, 13 Wash. 2d

673, 709, 126 P. 2d 765, 782 (1942).
88 In re Hudson, 13 Wash. 2d 673, 732, 126 P. 2d 765, 791 (1942).
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reasoning on the theory that a child is "destitute" if it lacks necessaries.
Medical and surgical care are necessaries. The Hudson child was there
fore "destitute," and the order of the juvenile court was correct.

A more recent case in Illinois, People v. Labrenz,33 considered essen

tially the same problem free of the procedural matter which complicated
the decision in the Hudson case. In this case there was presented the

problem of an eight day old child with an Rh blood condition. Medical
testimony was to the effect that unless an immediate and complete blood
transfusion was given, the child would almost certainly die; and even if
she lived, she would be mentally impaired for life. The parents refused
to consent, basing their refusal on religious convictions. The trial court

appointed its chief probation officer as the child's guardian and directed
him to consent to the blood transfusion. The transfusion was adminis
tered, andwhen the child had recovered, the court discharged the guardian
and released the child to her parents. Despite the fact that this action
had rendered the case moot, the Supreme Court of Illinois allowed the
writ of error and proceeded to consider the merits because of, inter aUa,

. . the desirability of an authoritative determination for the future
guidance of public officers, and the likelihood of future recurrence of
the question."48
The definition of dependent and neglected children under the Illinois

statute41 is similar to that of the Washington statute. In its opinion,
however, the Supreme Court of Illinois did answer in clear and unmistak
able terms the substantive question which the Washington court would
appear to -have left unanswered. The Illinois court said:42

39 411 UL 618, 104 N.E.2d 769 (1952), cert, denied, 344 U.S. 824 (Oct. 13, 1952).
40 People v. Labrenz, 411 111. 618, 622, 104 N.E.2d 769, 772 (1952).
41 Smith-Hard BL Ann. Star. � 23-190 provides, Tor the purpose of tins Act, the words

'dependent chOd' and 'neglected child* shall mean any male child who while under the age
of seventeen years or any female child who while under the age of eighteen years, for any
reason, is destitute ... or has not proper parental care or guardianship ... or has a

home which by reason of neglect, cruelty or depravity, on the part of its parents, guardian
or any other person in whose care it may be, is an unfit place for such a child. ..."
It is to be noted that Section 200 of the Illinois act (Smith-Hurd BL Ann. Stat. � 23-200)
makes provision for the court to " . . . order the guardian to cause such child [one found

dependent, neglected or delinquent] to be placed in a public hospital or institntion for
treatment or special care. ..." It would appear from the wording of this latter section
that it was meant to apply only to children previously adjudicated dependent or neglected
and while under the care of a guardian came to need medical care. The fact that the court
in the Labrens case did not mention this particular section of the statute would seem to

support this supposition.
42 People v. Labrenz, 411 111. 618, 624, 104 N. E_ 2d 769. 773 (1952).



1953] Notes 235

The question here is whether a child whose parents refuse to permit a blood
transfusion, when lack of a transfusion means that the child will almost certainly
die or at best will be mentally impaired for life, is a neglected child. In answering
that question it is of no consequence that the parents have not failed in their
duty in other respects. We entertain no doubt that this child, whose parents were

deliberately depriving it of life or subjecting it to permanent mental impairment,
was a neglected child within the meaning of the statute. [Italics supplied.]

This opinion in the Labrenz case, however, is somewhat weakened by
a light dismissal of the Hudson case and a similar Pennsylvania case,
In re Tuttendario,*3 as "obviously not in point," on the theory that they
dealt with operations involving "substantial risk of life."44 It is submitted
that even in this modern medical age it is an exaggeration to say that a
wholesale blood transfusion in an eight day old infant is, as one of the
medical experts testified in the Labrenz case, no more hazardous than
"taking an aspirin."45 At least it is not so much less hazardous than an

operation to correct a deformity caused by rickets, as in the Tuttendario
case, that it could be so lightly dismissed.
In re Tuttendario*6 remains as the only other reported case on the

subject which needs discussion. In that case the refusal of the parents
was to a proposed operation to straighten their child's legs, which had
become deformed because of rickets. In refusing to order the operation
over the objection of the parents the court stated :47

We have not yet adopted as a public policy the Spartan rule that children
belong, not to their parents, but to the state. . . .

The science of medicine and surgery, notwithstanding its enormous advances,
has not yet been able to insure an absolutely correct . . . prognosis. There is always
a residuum of the unknown, and it is this unknown residuum which scientists,
by a necessary law for the development of science, disregard, but which parents,
in their natural love for their children, regard with apprehension and terror
The law of average ... is of no benefit to the exceptional individual who suc

cumbs. For him there is no longer a percentage of chances. His loss is total.

It is this contingency which every adult person weighs whenever a serious
operation is to be performed, and no one has ever questioned his legal right to
decide the question for himself. When, however, infants are concerned, the choice
must be exercised by their guardians.

The statement of the Pennsylvania court that ". . . no one has ever

43 21 Pa. Dist. R. 561 (1911).
44 People v. Labrenz, 411 HI. 618, 625, 104 N.E.2d 769, 773 (1952).
45 411 111. 618, 620, 104 N. E. 2d 769, 771 (1952).
46 See n. 43, supra.
47 Id. at 563.
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questioned his legal right to decide the question for himself . � �" while

probably accurate when made in 1911, is today open to question in at

least three fields. Two of these, compulsory vaccination and sterilization
of the mentally defective, will be discussed later under the due process
problem. The third is in the field of workmen's compensation. In this
latter field it seems to be well-settled that the unreasonable refusal of an
injured workman to submit to a surgical operation which competent
medical testimony indicates will reduce the extent of the disability is
ground for discontinuance of compensation.48 The theory behind such a

rule would appear to be that an injured workman owes a primary duty to

society to make use of every available and reasonable means to make
himself whole. Should he fail in this duty, then the employer is dis
charged from the secondary duty of compensation.49 There is a funda
mental difference, however, in terminating workmen's compensation for
failure to undergo surgery and the direct action taken in forcing a person
to undergo surgery over his objections. And even in this field the refusal
will not be considered unreasonable and the compensation will not be
terminated where the operation is attended with an appreciable danger
to the life of the patient,60 or extraordinary suffering,51 or the medical
testimony conflicts as to the probable beneficial effect of the operation.52

The Due Process Problem

Up to the present time none of the decisions involving compulsory
medical treatment of infants over the parents' objections have reached
the final arbiter on the question of due process of law under the 14th
amendment of the United States Constitution.53 Assuming that such a

case could get to the Supreme Court without first becoming moot, what

48 Some states have specifically so provided in their workmen's compensation statutes.

E.g^ Smith-Hurd BL Ann. Stat. � 48-156 (d) ; Purdon's Pa. Stat. Tit. 77, � 531. In other
states such a result has been reached without a specific statutory provision. E.g., Gentry v.

Williams Bros^ Inc., 135 Kan. 408, 10 P. 2d 856 (1932) ; Kridnovich v. American Car &

Foundry Co^ 192 Mich. 687, 159 N.W. 362 (1916).
49 Kridnovich v. American Car & Foundry Co., 192 Mich. 687, 159 N.W. 362 (1916).
50 Russell v. Virginia Bridge & Iron Co., 172 Tenn. 268, 111 S.W.2d 1027 (1938). At

least one court has adopted the rule that an injured workman will not be forced to submit
to a major operation if there is even the slightest risk of death. K. Lee Williams Theatres
v. Mickle, 201 Okla. 279, 205 P. 2d 513 (1949).
51 Zant v. United States Fidelity & Guaranty Co., 40 Ga. App. 38, 148 S.E. 764 (1929).
52 Beaulieu's Case, 24 Me. 83, 126 Atl 367 (1924).
53 A petition for certiorari was filed in the case of People v. Labrenz, 411 m. 618, 104

N.E. 2d 769 (1932) but certiorari was denied. Labrenz v. People, 344 U.S. 824 (Oct. 13
1952).
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would be the outcome in the light of the decision of the Supreme Court
in related fields? A review of them would seem to indicate that a decision
such as that in the Labrenz case would meet no constitutional objections.
Although it is well settled that a surgical operation may not be per

formed on a person until he consents thereto,54 a nonconsented-to opera
tion has been upheld by the Supreme Court as not depriving the patient
of liberty without due process of law in at least two types of situations.
The first, compulsory vaccination, was allowed under the Constitution
in the case of Jacobson v. Massachusetts.55 The second, the sterilization
of a mental defective, was held not to be a denial of substantive due

process in the celebrated case of Buck v. Bell.56
In each of these situations, however, the decision was rested on the

police power of the state. In each of them the Supreme Court held that
the public health or welfare would be served by the statutes put in
question. In each case the Court held that a public good could be shown
which would empower the state to subordinate the rights of the individ
uals involved to the purpose to be accomplished. Can it be said that a

public good will flow from requiring a child to submit to a surgical opera
tion over the objections of its parent? At least one recent decision of the

Supreme Court would seem to indicate that that court would find such
a public benefit. Further, the same case would seem to give the Supreme
Court's answer to a case in which the objections were grounded on

religious convictions. The case is Prince v. Massachusetts.57
In the Prince case the Supreme Court considered the conviction of a

Jehovah's Witness for allowing her minor ward (niece) to "sell" religious
tracts on the street. The statute under which appellant was convicted

prohibited children under certain ages from selling newspapers, periodi
cals, or other articles of merchandise or exercising any trade in any street

or public place, and imposed penalties on anyone furnishing any article
to a minor for such sale. The Supreme Court held that this statute, as

applied in this case, did not abridge either the aunt's freedom of religion
or parental right. While first recognizing that, "It is cardinal with us that

the custody, care and nurture of the child reside first in the parents,
whose primary function and freedom include preparation for obligations

5* Schloendorff v. New York Hospital, 211 N.Y. 125, 105 N. E. 92 (1914) ; Nolan v.

Kechijian, 75 R.I. 165, 64 A. 2d 866 (1949).
55 1 97 U.S. 11 (1905).
56 274 U.S. 200 (1927).
57 321 U.S. 158 (1944).
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the state can neither supply nor hinder."58 Mr. Justice Rutledge, speak
ing for the Court, went on to say:59

But the family itself is not beyond regulation in the public interest, as against
a claim of religious liberty, [citations omitted] And neither rights of religion
nor rights of parenthood are beyond hmitation. Acting to guard the general
interest in youth's well being, the state as parens patriae may restrict the parent's
control by requiring school attendance, regulating or prohibiting the child's labor
and in many other ways.

The state's authority over children's activities is broader than over like actions
of adults. ... A democratic society rests, for its continuance, upon the healthy,
well-rounded growth of young people into full maturity as citizens, with all that
implies. It may secure this against impeding restraints and dangers within a

broad range of selection. . . .

Admittedly the Court was here speaking of child labor and the attendant
dangers. But it would appear to apply with equal force when a child's
health is endangered by a parent's refusal to give him adequate medical
attention. If this theory be adopted, the state's interest in the "society
of the future" would be a sufficient interest to allow it to exercise a

control within its police power. The Supreme Court's attitude seems to
be expressed in its statement:60

Parents may be free to become martyrs themselves. But it does not follow
they are free, in identical circumstances, to make martyrs of their children before
they have reached the age of full and legal discretion when they can make that
choice for themselves.

An interesting comparison to that view is afforded by the following words,
quoted earlier from the opinion of the Pennsylvania court in In re

Tuttendarw:*1
We have not yet adopted as a public policy the Spartan rule that children belong,
not to their parents, but to the state.

Summary

The number of cases discussed above is admittedly small, but this
number is apparently all that have been reported. Because of this and
also because of the divergent philosophical, moral and emotional forces
which are brought to bear in each case, it would be dangerous for the
writer to draw any conclusions from the foregoing. But if this note is

�8 id. at 166.
59 Id. at 166, 168.
so Id. at 170.
61 21 Pa. Dist. R. S61, 563 (1911).
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to serve any purpose, at least a tentative summary of the law as it exists
today is necessary. Perhaps at least the following could be safely stated
in summary.
(1) As evidenced by the Juvenile Court Acts and the cases which

have interpreted them, the state has a primary interest in the health and
welfare of "neglected and dependent" children which will allow the state

to deprive "unfit" parents of their custody and control.

(2) In states where the definition of a dependent or neglected child
includes a specific reference to the furnishing of medical or surgical care,
the Juvenile Court can order such treatment over the objection of the
child's parents.
(3) In states where the definition is not so specific, the failure to

render medical or surgical aid may or may not be grounds for declaring
a child neglected or dependent. It may depend on: (a) the determina
tion of whether or not medical and surgical aid are necessaries, and

(b) whether the projected aid entails substantial danger to the life or

health of the child.

(4) Should a state decide to exercise its power in this field, there

would be no constitutional objection under the 14th amendment of the
United States Constitution.

HORACE B. ROBERTSON, JR.



RECENT DECISIONS
ADMIXLSTRATIVE LAW�Federal Employee's Membership in a Sub

versive Organization Is Merely Evidence Which May Be Con
sidered in Determining His Disloyalty in Discharge Proceedings
under the president's loyalty program.

Appellant, Kutcher, was employed by the Veterans' Adrninistxation. A
Deputy Administrator of that agency proposed his removal upon charges
of membership in, and activities connected with, the Socialist Workers Party,
an organization listed by the Attorney General as seeking to alter the form
of government of the United States by unconstitutional means. These charges
were heard before a Branch Loyalty Board of the Veterans' Administration
which Kutcher attended, accompanied by his attorney. This board recom

mended bis removal from employment. He appealed to the Administrator
and was suspended pending the outcome. The Adrriinistrator also found

against him, resting his decision solely upon a directive of the Loyalty Review
Board making mandatory the removal from government service of employees
found to be members of any organisation designated by the Attorney General
as seeking to alter the government by unconstitutiorial means. Kutcher

appealed to the Loyalty Review Board, which "affirmed" the Administrators
derision. He then filed a complaint in the United States District Court for
the District of Columbia, praying for reinstatement to his position and for
other related relief. The District Court granted a motion for summary judg
ment for the defendant, holding that the removal was effected by the Branch

Loyalty Board and that this removal was merely affirmed by the Adiniiustrator,
the ground for the affirmation being immaterial This ruling was appealed
to the United States Court of Appeals for the District of Columbia CircuiL
Held, under the provisions of the Executive Order setting up the Loyalty
Program the Administrator must make a definitive deterrnination whether
on all the evidence there are reasonable grounds for belief that employee
is disloyal to the United States Government. Kutcher v. Gray, no. 11172,
D. C. Cir. Oct. 16, 1952.
The parts of Executive Order No. 9835, 12 Fed. Reg. 1935, 1937 (1947),

establishing the Loyalty Review Program which are pertinent to the dis

cussion here are: Part II. 3.

A recommendation of removal by a loyalty board shall be subject to appeal
by the employee affected, prior to his removal, to the head of the ernploying
department or agency . . . and the decision of the department or agency con

cerned shall be subject to appeal to the Civil Service Commission's Loyalty
Review Board . . . for an advisory recommendation.

and Part V, 1,

240
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The standard for the refusal of employment or the removal from employment
in an executive department or agency on grounds relating to loyalty shall be
that, on all the evidence, reasonable grounds exist for belief that the person
involved is disloyal to the Government of the United States.

This order also provided that the Loyalty Review Board would be furnished
the name of each foreign or domestic organization which the Attorney
General might designate as totalitarian, fascist, communist, or subversive,
or as having adopted a policy of advocating or approving the commission
of acts of force or violence to deny others their rights under the Constitution
of the United States, or as seeking to alter the form of government of the
United States by unconstitutional means. Executive Order No. 9835 12 Fed
Reg. 1935 (1947).
Part III, lb, empowers the Civil Service Commission's Loyalty Review

Board to make rules and regulations not inconsistent with the provisions of
the Executive Order. Executive Order No. 9835, 12 Fed. Reg. 1935 (1947).
One of these regulations was contained in Civil Service Commission Memo
randum No. 32, which provided that if a Loyalty Board finds as a fact that
an employee is a member of an organization on the Attorney General's list,
then the removal of the employee is mandatory. Therefore, in his letter
notifying Kutcher of his decision, the Administrator used this language: "The
Veterans Administration is bound by that determination of the Attorney
General. The Chairman of the Loyalty Review Board in a memorandum
. . . states that Section 9 A of the Hatch Act makes it mandatory to remove

from service any employee found to be a member of that organization."
The court held that in basing his decision solely on the memorandum, the

Admipistrator erred; his decision did not conform to the standard of removal
set out in Part V, 1 of the Executive Order, i.e., that on all the evidence,
reasonable grounds exist for the belief that the person involved is disloyal.
The fact that Kutcher was an admitted member of the Socialist Workers' Party
was merely one piece of evidence, however strong, which could be considered
in connection with the determination of his disloyalty. Both President
Truman and the Attorney General had previously so interpreted the Executive
Order. 5 C. F. R. � 200.1 (1949 ed.) ; Letter of the Attorney General, Nov.
24, 1947, to Seth W. Richardson, C. S. C. Loyalty Review Board.

The court held that it was the duty of the Administrator to make a defini
tive determination of disloyalty, because under Part II, 3 of the Executive
Order it appears clearly, notwithstanding the interpretation of the District
Court, that the actual power to remove is in the Administrator, that the
Branch Loyalty Board merely makes an initial recommendation of removal,
and that the Civil Service Commission's Loyalty Review Board, after action

by the Administrator, merely makes another advisory recommendation. The
Administrator alone has the power of removal and the boards merely
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make recommendations to him. Consequently, the Administrator cannot

affirm the decision of the Branch Loyalty Board, without making a finding
himself that on all the evidence reasonable grounds exist for the belief that
the person involved is disloyal.
The question then arises, does the designation of a party or organization

by the Attorney General bring that party or organization under the purview
of Section 9 A of the Hatch Act, which requires the discharge of any Federal
Government employee who is a member of an organization which advocates

overthrowing the Government? 53 Stat. 1148 (1939), 5 U. S. C. � 118 j
(Supp. V. 1952). The court did not pass directly on this question, holding
only that the Attorney General's designation of the Socialist Workers' Party
was competent evidence in the aclministrative proceedings, but by inference
the answer must be no, otherwise Kutcher's removal would be mandatory
by law.

The question of the Attorney General's authority to place an organization
on the subversive list without a hearing or notice has been decided. In
Joint Anti-Fascist Refugee Committee v. McGrath, 341 TJ. S. 123 (1951),
the Supreme Court held five to three that a hearing was required. The
five justices of the majority each wrote separate opinions. Mr. Justice
Jackson stated in his opinion at page 186, "To promulgate with force of
law a conclusive finding of disloyalty, without hearing at some stage before
such finding becomes final, is a denial of due process of law." The reasoning
of the Joint Anti-Fascist case would seem to support the decision in the
instant case that to merely use the fact of membership in one of these listed

organizations as the sole cause for discharge would not be legally justified.
However, the Supreme Court, on the same day it decided the Joint Anti-
Fascist case, affirmed by an equally divided Court, the case of Bailey v.

Richardson, 341 U. S. 918 (1951), without opinion. The Circuit Court
in that case had held that proceedings against an applicant or employee
under the Loyalty Review Program are purely administrative in character,
in no sense criminal, and do not require the constitutional and traditional

safeguards of a judicial trial. Bailey v. Richardson, 86 U. S. App. D. C., 182

F. 2d 46 (1950). The court in the instant case stated that its decision falls

"fairly within the bounds of our decision in the Bailey case." Therefore,
the Attorney General's designation of an organization as subversive without
a hearing may be seriously considered in discharge proceedings as evidence

concerning an employee-member's loyalty to the government, without allow

ing the employee-member to object to that designation.
The instant case marks the first definitive analysis by the courts of dis

charge proceedings under the Loyalty Review Program. It establishes clearly
that the head of the agency or department discharging an employee for

reasons of disloyalty has the actual power of removal, and that the loyalty
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boards merely make advisory recommendations to him. This crystallization
of procedure will serve both to protect the government employees charged
with disloyalty, and promote the general efficiency of the Loyalty Review
Program.

RICHARD L. FRUCHTERMAN

ADMINISTRATIVE LAW�The Statutory Standard of the Public

Interest, Convenience, or Necessity, Which Governs the Federal
Communications Commission in the Issuance or Modification of

Radiotelegraph Licenses, Is Not Satisfied By a Finding of the

Commission That Competition Between the Proposed Carrier and
an Existing Carrier Is Reasonably Feasible, Where There Is No
Evidence That Such Competition Will Be Productive of Better

Service, Lower Rates, or Any Other Public Benefit.

Appellant, R. C. A. Communications, Inc., a subsidiary of the Radio Corpora
tion of America, appeals from an order of the Federal Communications Com
mission granting the Mackay Radio and Telegraph Co., Inc., intervenor, a

modification of its license, so as to authorize it to operate a direct radio

telegraph circuit between the United States and the Netherlands, and between
the United States and Portugal, in competition with appellant. At the time
of the Commission's hearing the appellant operated the only direct radio

telegraph circuit between the points in question. Mackay Radio and Telegraph
Co. handled almost no Netherlands traffic and only a small amount of Portu

guese traffic, which it channeled through its facilities in other countries. The

remaining traffic to and from these points was transmitted by cable through
the facilities of Western Union Telegraph Co. and Commercial Cable Co.
Commercial Cable and Mackay are wholly owned subsidiaries of American
Cable and Radio Corporation. The Commission's findings indicate that

existing communication facilities between the United States and the Nether

lands, and the United States and Portugal are in excess of that required to

handle present and anticipated telegraph traffic. Furthermore, it was found
that there now exists active competition between cable and radio, and that
the granting of Mackay's application would not result in lower rates and

speedier service. More favorable to Mackay's application were the findings
that it was financially and technically qualified to provide the proposed
service, and that there would result an over-all increase in competition be
tween radiotelegraph carriers serving the areas in question, which would
more than compensate for whatever decrease in cable competition might
result. In the matter of Mackay Radio & Telegraph Co., F. C. C. Docket
No. 8777, decided Feb. 21, 1951, Paragraphs 63-67. The Commission found
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such competition "reasonably feasible" and within the public interest, and

granted Mackay's application. R. C. A. C. appealed to the Court of Appeals
for the District of Columbia Circuit under Section 402 of the Communications
Act of 1934, 48 Stat. 1064, 1093 (1934), 47 U. S. C. �� 151, 402 (1946).
Held, the feasibility of competition will not warrant the issuance or modifica
tion of a license to operate a radiotelegraph circuit where there is no evidence
that such competition will serve the public interest, convenience, or necessity.
R. C. A. Communications, Inc. v. FCC, Xo. 10951, TJ. S. App. D. C, Nov.
6, 1952.
The issue presented by the instant case involves an interpretation of

Section 309 of the Communications Act of 1934, 48 Stat. 1064, 1085 (1934),
as amended 47 U. S. C. �� 151, 309 (1946). It is therein provided that upon
examination of an application for a station license, or renewal or modification
thereof, the Commission shall determine whether the public interest, con

venience or necessity would be served by granting the application, and upon
the basis of that finding either grant or deny it.
Congress first established this criterion in Section 11 of the Radio Act

of 1927, which created the Federal Radio Commission. 44 Stat, 1162,
(1927), repealed by 48 Stat. 1064, 1102 (1934), 47 U. S. C. �� 151, 602

(1946). That the Radio Commission construed the standard in such a way
as to allow for the consideration of the desirability of competition, is evident
from its report to Congress in 1929, wherein the Cornmission said, ""While
it is true that wire companies wfll preserve competitive conditions in the
communications field, the commission should, so far as station bands are

available, bear in mind the desirability of fostering a healthy competition be
tween radio services." 1929 Radio Comrriission Ann. Rept, 42.
The Federal Communications Commission, created in 1934 and vested

with the authority previously exercised by the Radio Commission, has re

peatedly given cognizance to the effect of its orders upon competition in
the field of international telegraph communications. In considering applications
for rate increases by international carriers, 12 F. C. C. 29 (1947), the
Commission made mention of the fact that the national policy in international
communications required that competition be maintained. In an application
by R. C. A. C. and Mackay for authority to expand their operations to

six foreign points, the Commission apportioned the grants between the two

carriers in such a way as to create the greatest possible competition, and

regretted that under an existing British agreement it could not apply this

policy of competition to the utmost by creating direct competition between

the two carriers to each point in question. 12 F. C. C. 526 (1947).
Thus it is evident that the Coinmission's action in the instant case is

consistent with previous statements of poKcy, and it is difficult to deny its

contention that the injection of an element of direct competition, where none
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exists, while not productive of immediate benefits, will generally be beneficial
and is, therefore, in the public interest. This is not to say, however, that
competition, of itself, is always desirable. The proposition that competition
is intrinsically beneficial was raised by Mackay in 1938, when, after having
been denied a license to operate a direct radiotelegraph circuit between the
United States and points near Oslo, Norway, it appealed the Commission's
decision to this same court. Mackay Radio & Telegraph Co. v. FCC, 68 App.
D. C. 336, 97 F. 2d 641 (1938), hereinafter referred to as the Oslo case.

On that occasion, under conditions similar to those here present, where R. C.
A. C. operated the only direct radiotelegraph service between the points in
question, the Commission found that to inject an element of competition
would not serve the public interest, convenience, or necessity. In sustaining
the Commission's action the court rejected the contention that the public
interest, convenience, or necessity standard required, by definition, the licens
ing of a second competing carrier where one carrier enjoyed unopposed
operation.
The majority relies strongly upon the Oslo case in reaching its decision

here. As pointed out in the dissent by Judge Prettyman, however, the Oslo
case, in rejecting the proposition that competition in a regulated industry
is not always desirable, cannot be interpreted so as to stand for the counter-

proposition that competition in a regulated industry is never desirable or

never in the public interest. In other words, while the Communications Act
does not require the Commission to create competition, neither does it pre
clude the Commission from doing so, where in its opinion such competition
is in the public interest.

The Commission, in its findings, points to the large increase in foreign
telegraph traffic since the Oslo case. As a result of this increase, the effect
of the granting of Mackay's application would be much less injurious to the
other carriers serving the areas here in question, than would have been
the result of the Commission's granting Mackay's application in the Oslo
case. This fact, plus the consideration that since the Oslo case there has
been a strong trend from cable to radio, and a shift in Commission policy
from a "single circuit" to a "duplicate circuit" policy, led to the determination
reached by the Commission in the instant case. In the Matter of Mackay
Radio & Tel. Co., F. C. C. Docket No. 8777, Feb. 21, 1951.
The same policy governs communication carriers as governs the trans

portation industry. FCC v. Sanders Bros. Radio Station, 309 U. S. 470

(1940). The Interstate Commerce Commission has, on numerous occasions,
recognized the value of reasonable competition. In Chesapeake & Ohio R.R.
v. United States, 283 U. S. 35 (1931), the court approved the I. C. C.'s
action in granting an extension of the applicant's lines in order to provide
shippers with competitive service, and recognized that the Commission is
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best qualified to determine when reasonable competition may be in the

public interest. In MacLean Trucking Co. v. United States, 321 U. S. 67

(1944), the court declared that in granting consolidations of trucking carriers
the Commission must consider the effect of such action upon competition,
since the congressional policy in transportation favors the preservation of

competition and the ehmination of monopoly. Again, in United States v.

Pierce Auto Lines, 327 U. S. 515 (1946), the court pointed out that in grant
ing permission to two carriers to operate to and from the same points, the
Commission must have been influenced by considerations of competition, and

approved the Commission's decision.
It is submitted, therefore, that the Commission's findings in the instant

case were neither arbitrary nor capricious and that the standard of the

public interest, convenience and necessity was properly applied. As stated
in United States v. Pierce Auto Lines, supra, the Commission and not the
court is the arbiter of the paramount public interest, and the court may not

substitute its own view of what should be done, whether with reference to

competitive consideration or others, unless the Commission's decision is

clearly supported by the record or contrary to law. Radio Commission v.

Kelson Bros., 289 U. S. 266 (1933); Western Union Division v. United
States, 87 F. Supp. 324 (D. D. C. 1949). In the instant case, the Commission
has found that competition can generally be expected to provide an incentive
for lower rates and better service. The majority does not deny that con

tention, but merely objects to the fact that the Commission has not made
a specific finding that such benefits will necessarily arise. This, of course,
the Commission could not guarantee; yet it is submitted that the Commis
sion, with its technical knowledge, experience, and broad perspective of the
entire field of communications, is better qualified to determine when com

petition may be in the public interest and whether there should be a second

competing carrier, than is the court.

In Clarke v. United States, 101 F. Supp. 587 (D. D. C. 1951), the court

stated that whenever there exists sufficient traffic to support more than one

carrier public interest may require the licensing of a second competing
carrier. In the light of the Commission's finding that the granting of Mackay's
application would not imperil the financial stability of R. C. A. C. or other

p-srkring carriers, it is submitted that the court should have allowed the

Commission to exercise its discretion.
FRANCIS A. MASTRO
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CIVIL PROCEDURE�Defendant's Offer To Supply Plaintiff with
Report of Examination of Plaintiff by Defendant's Physician
Does Not Constitute Waiver of Privilege by Plaintiff under Rule
35, Federal Rules of Civil Procedure; Hence Motion To Produce
under Rule 34 Is Properly Denied.

An automobile operated by defendant struck a tractor-trailer driven by
the plaintiff. In a suit for injuries brought by plaintiff, defendant, relying
on Rule 34 of the Federal Rules of Civil Procedure, filed a motion to compel
production of certain doctors' reports and hospital records relating to the

plaintiff's injuries. Defendant alleged that the records would not be voluntarily
produced, although they were necessary for the defense of the action and
this procedure would be less costly and time consuming than proceeding
by subpoena and deposition under Rule 26 (b). Moreover, defendant averred
a willingness to supply the plaintiff with a copy of the report of the defendant's
examination of the plaintiff. This motion was denied and, after decision for
the plaintiff, defendant appealed on the ground that it was error for the
trial court to deny a motion to compel production of certain medical and

hospital reports under Ride 34, thereby denying essential information neces

sary to the defense of the action. Held: It was not error to deny the de
fendant's motion to produce physicians' reports and hospital records that were

privileged under District of Columbia statutes, when the privilege has not

been waived as provided for in Rule 35 Fed. Rules Civ. Proc. Sher v. De

Haven, no. 11,244, D. C. Cir., 17 Fed. Rules Serv. 34.42, Case 3 (Oct. 2, 1952).
At common law there was no privilege as to communications between

physician and patient, O'Brien v. General Accident, Fire & Life Assurance

Corporation, 42 F. 2d 48 (8th Cir. 1930), and this rule still prevails where
not changed by statute. Travelers' Ins. Co. of Hartford v. Bergeron, 25 F. 2d
680 (8th Cir. 1928), cert, denied, 278 U. S. 638. The privilege is only in
accordance with, and to the extent allowed by the statutory requirements.
First Trust Co. of St. Paul v. Kansas City Life Ins. Co., 79 F. 2d 48 (8th
Cir. 1935).
The District of Columbia Code provides that a physician shall not be per

mitted to disclose any information confidential in its nature which the physi
cian acquired in attending the patient in a professional capacity. D. C. Code,
1951, � 14-308. The purpose of this type of statute is to inspire confidence in

the patient and to encourage him to make full disclosure to the physician with

out fear of the information being divulged. Therefore, in the District of Co

lumbia a physician's lips are sealed as to all knowledge and information ac

quired by him through his professional capacity in treating a patient. Labofish
v. Berman, 60 App. D. C. 397, 55 F. 2d 1022 (1932). Since exclusion of evi
dence rests on public policy and is for the general interest of the community,
Sumpter v. National Grocery Co., 194 Wash. 598, 78 P. 2d 1087 (1938), the
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privilege against disclosure of communications between physician and patient
can be invoked in discovery proceedings, but it also may be waived. 4 Moore's
Federal Practice 1086 (2d ed. 1950).
The Federal Rules do not establish a code of evidence. The laws governing

evidence determine privileged matter, Conncticut Life Ins. Co. v. Union Trust

Co., Ill U. S. 250 (1884), and the Federal Rules expressly exclude privileged
matter from discovery proceedings unless the privilege has been waived as

provided for in Rule 35. See Rules 26 (b) and 34.
In Martin v. Capital Transit Co., 83 U. S. App. D. C. 239, 170 F. 2d 811

(1948), the court stated that motions to produce documents would not be

granted as a matter of right. The court declared that Rule 34 authorizes the
district court to order production of documents on the motion of a party show

ing good cause, but not upon a mere allegation or recitation that good cause

exists, citing Hickman v. Taylor, 329 U. S. 495 (1947). In the interest of

justice, the courts have been very liberal in interpreting the Federal Rules,
but the rule is that privileged matter is not subject to pre-trial discovery
unless the privilege has been waived as provided for in Rule 35. In Lindsay
v. Prince, 8 F. R. D. 233 (N. D. Ohio 1948), the defendant filed a motion
for production of documents and papers under Rule 34. The court in granting
the motion as to the documents and papers that were not privileged and

denying the motion as to privileged documents and papers, stated that privi
leged documents were not subject to discovery proceedings.
In Cox v. Pennsylvania R. R., 9 F. R. D. 517 (S. D. N. Y. 1949), the

court relying on Hickman v. Taylor, supra, held that the defendant was en

titled to inspect medical documents of the plaintiff. In this case, good cause

was shown by the defendant for his motion. The facts under which this case

arose are distinguishable from the instant case. In the Cox case, twenty months
had elapsed since the defendant's doctors had examined the plaintiff and on

the eve of the trial the plaintiff refused to submit to an up-to-date physical
and mental examination. The reports there in question were made by a

doctor for the purpose of qualifying him as a witness. In Travelers' Ins. Co.

of Hartford v. Bergeron, supra, it was held that such information is not cov

ered by the privilege statutes and consequently is not privileged. Moreover,
in the Cox case, the parties also had exchanged previous reports concerning
the plaintiff's physical condition. Under Rule 35, this operates as a waiver
of the privilege in respect to the report in question and also other reports
concerning the same controversy.
In order to obtain privileged documents, the privilege must be waived by

the party claiming the privilege. Rule 35 (b) (2) provides that by requesting
and obtaining a report of the examination or by taking the deposition of the

examiner, the party examined waives any privilege he may have in that action
in relation to previous or subsequent reports involving the same controversy.
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In the instant case, the defendant was at all times willing to supply the

plaintiff with a copy of the medical report of the defendant's medical examiner
on his examination of the plaintiff. However, the plaintiff never made any
request upon the defendant for a production of the reports in accordance with
Rule 35, which states that after such request and delivery of the defendant's
medical examiner's report to the plaintiff, the defendant is entitled to receive
copies of any other examinations that were made concerning the same physical
or mental condition. The court therefore held in the instant case that mere

willingness of the defendant to furnish a report, which was neither requested
nor received by the plaintiff, does not constitute a waiver such as would en

title the defendant under Rule 35 to examine copies of the reports by the
plaintiff's physicians. Since the plaintiff had not requested and obtained the

report of the defendant's examiner and did not take his deposition, the plaintiff
did not waive, under Rule 35 (b) (2), his privilege as provided in the District
of Columbia Code, D. C. Code 1951, � 14-308.
It is submitted that the court properly held that there was no waiver of

the privilege by the plaintiff. Accordingly, the Court of Appeals properly
sustained the trial court's refusal to compel production of the documents re

quested by defendant under Rule 34.
WILLIAM J. COONEY

CIVIL PROCEDURE�Where a Party Moves Merely to Set Aside the

Verdict, and Fails to Ask for Judgment in Accordance with His
Prior Motion for a Directed Verdict, Federal Rule 50 (b) Pre
cludes the Appellate Court from Granting Him a Judgment
n. o. v. and Limits Relief to a New Trial.

The plaintiff sued the defendant railroad for the wrongful death of her hus
band. At the close of the evidence the defendant moved to dismiss the com

plaint and also moved for a directed verdict in its favor on the grounds that
no negligence had been proven and that deceased was responsible for his
own death. The District Court expressly reserved decision on the motions.
The case was submitted to the jury on the issues of defendant's negligence and
of causation. A verdict was returned for the plaintiff and judgment was en

tered thereon. Immediately after the jury had returned its verdict, defendant
made an oral motion to set aside the verdict on the ground that it was exces

sive, contrary to law, to the evidence, and to the weight of the evidence.
Defendant failed at this point to comply in so many words with permission
given by Federal Rule 50 (b) to move for judgment in accordance with his
prior motion for a directed verdict. No written motions having been filed, the
judge, in the presence of both counsel, set a day and time for argument on defend-
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ant's motion. Having heard argument on the motion, in which the same issues of

negligence and causation were duly pressed before him, the trial judge held

that the evidence permitted plamtiff's recovery and denied all of defendant's
motions. On appeal the case was decided against the plaintiff on one of these
same issues. The Court of Appeals held that a directed verdict should have
been granted to the defendant and reversed the judgment of the District
Court. Both parties agreed that the reversal required the District Court to

enter judgment n. o. v. for defendant. The Supreme Court granted plaintiff's
petition for certiorari. Held, where a party moves merely to set aside the ver

dict, and fails to ask for judgment in accordance with his prior motion for
a directed verdict, Federal Rule 50 (b) precludes the appellate court from

granting him judgment n. o. v. and limits relief to a new trial. Johnson v. Xew

York, X. H. & H. R. R., 344 U. S. 48 (Nov. 17, 1952).
The question really involved in this case is whether it is absolutely neces

sary, in order to obtain a judgment, n. o. v., that the movant repeat in so many
words that he wishes judgment in accordance with his prior motion for a di
rected verdict, ruling on which had been expressly reserved; or whether a

movant may get a judgment n. o. v. where he asks merely to have the verdict
set aside, but cites grounds obviously sufficient to support a motion for judg
ment n. o. v. The reasoning of the majority was expressed as being based
on the rationale of Cone v. West Virginia Paper Co., 330 U. S. 212 (1947),
and Globe Liquor Co. v. San Roman, 332 U. S. 571 (1948). The dissenting
opinion of Mr. Justice Frankfurter, in which Justices Jackson, Burton, and
Minton joined, viewed the reasoning of these cases as inapplicable to the

present case.

In the Cone case the defendant, at the close of the evidence, moved for a

directed verdict which was denied. After a verdict for the plaintiff, upon
which judgment was entered, the defendant moved for a new trial which was

also denied. The Court of Appeals reversed and directed that judgment be
entered for the defendant. On certiorari the Supreme Court reversed the
Court of Appeals, holding that Federal Rule 50 (b) does not authorize the
Court of Appeals to direct entry of judgment n. o. v. when no motion for such

judgment was made to the trial court within ten days after verdict. In the
Globe case the defendant, at the close of the evidence, moved for a directed
verdict which was denied. The plaintiff moved for and received a directed
verdict. The defendant then moved for a new trial which was denied. The
Court of Appeals reversed with directions to enter judgment for the defendant.
On certiorari the Supreme Court reversed the Court of Appeals, holding that
since defendant had not made timely motion for judgment under Federal
Rule 50 (b) the Court of Appeals had no power to direct entry of judgment
in its favor.
The reason given by the Court in the Cone and Globe cases for its interpre-
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tation of Federal Rule SO (b) was the desirability of affording the trial judge
the opportunity for exercising his discretion either to grant a new trial or

give judgment n. o. v. on grounds which, in the Court of Appeals, would be

urged for reversal. The desirability of thus giving the trial judge the oppor
tunity to exercise his discretion was said in the Cone and Globe cases to be
based on principles of fairness to the non-movant. In those cases the Court
reasoned that where the non-movant is faced with a motion for judgment
n. o. v. he might appeal to the lower court's discretion to grant him a new

trial, assuming he has grounds to support such a motion, in preference to

having a judgment n. o. v. entered against him. On the other hand, he would

hardly move for a new trial where the movant himself seeks only a new trial.

Therefore, the non-movant is caught unawares if, on appeal, the motion for a

new trial is treated as one for judgment n. o. v.
The motion in the instant case was to set aside the verdict, on grounds

which would support either a motion for a new trial or a motion for judgment
n. o. v. Also, there was no deviation on appeal from the trial issues, as there
was in the Cone and Globe cases, for the ground on which the present case

was reversed by the Court of Appeals was one of the grounds cited in the
trial court in support of the defendant's motion to set aside the verdict. John
son v. New York, N. H. & H. R. R., 194 F. 2d 194 (2d Cir. 1952). The
dissent argues that in a case such as this the rule of the Cone and Globe cases

should no longer operate to prohibit the Court of Appeals from directing judg
ment n. o. v., even though the motion to set aside the verdict did not specify
whether the relief sought was judgment n. o. v. or a new trial. According to

the dissent, the grounds cited in support of the motion to set aside the verdict
and the absence of deviation from trial issues on appeal are sufficient, on

the one hand, to apprise the non-movant that he should seek a new trial and,
on the other hand, to eliminate the possibility of any claim by the non-movant

of surprise or unfairness. The majority in the instant case, however, denied
that the form of the motion, regardless of the grounds cited, actually warned
the plaintiff to move for a new trial.
The dissenting opinion, in effect, says that the plaintiff's rights are not

prejudiced by permitting the Court of Appeals, on reversal, to give defendant

judgment n. o. v. without the latter's having formally asked for such in the
trial court, where plaintiff's counsel knows, or should know, that what de
fendant really seeks by his motion to set aside the verdict is a judgment n. o. v.
The circumstances which should warn counsel are such things as defendant's

prior motion for directed verdict, express reservation of ruling thereon, the
grounds cited in support of defendant's motion to set aside the verdict, and
informal conversation with defendant's counsel. This, however, is imputing to

the plaintiff knowledge of the defendant's intentions from a basis which may
be ambiguous and difficult to establish should controversy arise concerning
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what was said or done. As such, it is jeopardizing a litigant's substantive
rights by permitting those rights to be determined by what may be unsubstan

tiated and unrecorded informal colloquy between counsel and court. While
the same dangers are inherent in an oral motion which specifically asks for

judgment n. o. v., the possibflity of confusion is less, since such a motion at

least states the type of relief wanted.
The majority opinion reasserts and extends the application of the interpre

tation in the Cone and Globe cases of Federal Rule 50 (b) as applied to the
power of a Court of Appeals to give judgment n. o. v. where such judgment
had not been requested. The Court makes it dear that the scope of the pro
hibition announced in those cases is not limited to situations where the movant

who failed to move for judgment n. o. v. also failed to bring to the attention
of the trial court and his opponent the grounds on which he would later ask
an appellate court to enter judgment n. o. v. Rather it governs all cases

where the movant fails to comply explicitly and in so many words with the
permission given by Federal Rule 50 (b) to move, after verdict, for judgment
in accordance with his prior motion for directed verdict.
It is submitted that the view of the majority is the better view in that by

requiring strict compliance with the directions of Federal Rule 50 (b) it not
only affords full protection of the parties' substantive rights but also is con

ducive to the clarity and uniformity sought to be achieved by the Federal
Rules.

N. COLVER KENYON

CONTRACTS�In the District of Columbia the Statute of Limitations
for Breach of Contract Actions Begins to Run from the Time
of the Breach and Not from the Time the Breach Is Discovered.

Plaintiff sought damages for the breach of an implied warranty by defend
ant to do a workmanlike job in carrying out his contract to insulate plaintiff's
premises against termites. In the course of the work defendant drilled holes
in the cement floor of the plaintiff 's basement and then filled these holes with
cement. The drilling damaged some tile drains beneath the floor, resulting in

dampness in the basement, but the injury was not discovered until sometime
later when leakage made the dampness visible. There was no fraud involved.
The D. C. Code 1951, � 12-201, provides for a three-year statute of limita
tions on all actions for breach of warranties. Plaintiff filed suit more than
three years after the work was done but within three years from the
time the alleged injury was discovered. Plaintiff contends that the
statute did not begin to run until the breach was discovered or by the ex

ercise of ordinary diligence should have been discovered. Held, in the
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District of Columbia the statute of limitations for breach of contract begins
to run from the time of the breach and not from the time the breach is dis
covered. Poole v. Terminix Company of Maryland and Washington, Inc., no.

11255, D. C. Cir., Nov. 6, 1952.
It is a well established rule that the cause of action accrues at the time of

the breach of a contract or duty for which a suit may be maintained. Aachen
& Munich Fire Ins. Co. v. Morton, 156 Fed. 654 (6th Cir. 1907). See Anno

tation, 15 L. R. A. (n. s.) 156 (1908). The statute of limitations begins to

run from that time. Howard v. Equitable Life Assurance Society, 197 Wash.
230, 85 P. 2d 253 (1938).
In the leading case of Wilcox v. Plummer, 4 Pet. 172 (U. S. 1830), it was

held to be sufficient to start the running of the statute if nominal damages
would be recoverable for the breach or wrong. The fact that the actual or sub
stantial damages are not discovered or do not occur until later is of no con

sequence; nor does a mere want of knowledge by the owner of injury to his

property prevent the running of the statute. Bank of Hartford County v.

Waterman, 26 Conn. 324 (1857). Similar rules are applied in criminal law.

Synnott v. State, 38 Okla. Crim. Rep. 281, 260 Pac. 517 (1927).
However, the rule is not without qualification. The overwhelming weight

of authority is to the effect that when there has been a fraudulent conceal
ment of the cause of action, the statute of limitations does not begin to run

until the right of action is discovered or should have been discovered by the
exercise of due diligence. Bailey v. Glover, 21 Wall. 342 (U. S. 1875). Mere
silence is not fraudulent unless the defendant is charged with a duty of speak
ing. Stetson v. French, 321 Mass. 195, 72 N. E. 2d 410 (1947). "There must

be some trick or connivance which is intended to exclude suspicion and pre
vent inquiry." Wood v. Carpenter, 101 U. S. 135 (1897); Pickett v. Aglinsky,
110 F. 2d 628 (4th Cir. 1940). However, a few cases have held that fraudu
lent concealment will not toll the running of the statute of limitations.
Andreae v. Redfield, 98 U. S. 225 (1879).
Where there has been a breach of an implied warranty, most courts have

followed the general rule and held that in the absence of fraud the cause of
action accrued at the breach, Zellan v. Cole, 87 U. S. App. D. C. 9, 183 F. 2d
139 (1950), and not when the consequential damages result. New Amsterdam

Casualty Co. v. Baker, 74 F. Supp. 809 (D. C. Md. 1947).
This harsh rule has not gone unchallenged, however. In P. H. Sheehy Co. v.

Eastern I & Mfg. Co., 44 App. D. C. 107 (1915), the vendor had sold a

shipment of canned sardines to the vendee wholesaler. The goods were in
ferior in quality, unmarketable as first-class goods, and not similar in kind
or quality to the samples exhibited to the vendee at the time of the sale.
Because of the nature of his business the vendee did not discover the breach
until he attempted to sell the goods to retailers. There was no allegation of
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fraud involved. The court held that the statute did not begin to run until
after the lapse of a reasonable time in which the defect could have been dis
covered by the exercise of ordinary diligence under all the circumstances. This
rule was looked upon favorably in New Amsterdam Casualty Co. v. Baker,
supra, although the case was decided on another point. Chief Judge Stephens,
dissenting in Zellan v. Cole, supra, indicated that the limitation for the breach
of warranties ran from the time of the discovery of the breach, on the theory
that a person should not have to assert a right before he has knowledge of it
or is chargeable with knowledge of it. He must ordinarily have such oppor
tunity to ascertain his position as would be sufficient in the case of ordinary
intelligence and prudence under the circumstances of the case.

But in the principal case the court refused to apply the foregoing rule, re

stricting it to those cases where there has been actual fraud. The court based
its conclusion on the following language at page 111 of the Sheehy case:

Statutes of limitations were enacted to prevent frauds; to prevent parties from

asserting rights after the lapse of time had destroyed or impaired the evidence
which would show that such rights never existed, or had been satisfied, trans

ferred, or extinguished, if they ever did exist. To hold that by concealing a

fraud, or by committing a fraud in a manner that it concealed itself until some time
as the party committing the fraud could plead the statute of limitations to protect
it, is to make the law which was designed to prevent fraud the means by which
it is made successful and secure.

But in view of the fact that there was no express allegation of fraud in the

Sheehy case, it is difficult to see how the conclusion can be drawn that this
rule is limited to cases of actual fraud.
In factual situations similar to the principal case justice would seem to

require that the statute of limitations be tolled. There is ample room in the
law for a new rule to fit between the extremes now existing, on the one hand
that mere failure to disclose the wrong to the injured party will not toll the

statute, and on the other hand that fraud will toll it. Justice would be better
served by allowing the statute of limitations to be tolled where there is an

affirmative act of concealment which does not amount to fraud.
The difficulty of adopting such a new rule arises from the fact that in gen

eral the exceptions contained in the statute of limitations are strictly construed
and are not to be enlarged by the courts upon considerations of apparent hard
ship. Woodruff v. Shores, 354 Mo. 742, 190 S. W. 2d 994 (1945). This is

so, however reasonable such exceptions may seem, and even though they be

equitable ones. Vance v. Vance, 108 U. S. 514 (1883).
Nevertheless, the harshness of the statute of limitations has been exten

sively avoided in actions for damages for subterranean trespasses, even

when the trespass has been the result of unintentional wrongdoing. Falls
Branch Coal Co. v. Proctor Coal Co., 203 Ky. 307, 262 S. W. 300 (1924).
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The reason for tolling the statute of limitations in such cases was pointed out
in Lewey v. Fricke Coke Co., 166 Pa. 536, 544, 31 Atl. 261, 262 (1895):

Mere ignorance will not prevent the running of the statute in equity any more

than at law; but there is no reason, resting on general principles, why ignorance
that is the result of the defendant's conduct, and not of the stupidity or negligence
of the plaintiff, should not prevent the running of the statute in favor of the
wrongdoer.

The courts have proceeded from this practical basis and formulated the doc
trine that such unintentional wrongdoing, which by its very nature conceals

itself, amounts to constructive fraud. One theory relied upon reasons that as a

result of this constructive fraud the statute of limitations is tolled. See Lewey
v. Fricke Coke Co., supra, at 547, 31 Atl. 261 at 264. Another theory reasons

that as a result of the constructive fraud the cause of action does not accrue

until the injury is discovered or should have been discovered. Falls Branch
Coal Co. v. Proctor Coal Co., supra. No matter what the theory the effect is
that the strict rules are avoided and justice obtained.
The courts have reached this result in the subterranean trespass cases

because the injury is invisible from the surface of the land and because the

place where it occurred is inaccessible. As was pointed out in the Lewey case,
the rule is not applied where an injury occurs on the surface, because the sur

face is visible and accessible. The owner may know of the injury and is, there
fore, bound to know of it. In the principal case, however, although one might
say that the injury was on the surface, it was not visible and accessible, and
there was no way in which the plaintiff could have known of it. Hence it
would seem that there is reason for applying the doctrine of constructive fraud
here. Furthermore, in the present case plaintiff's inability to discover the
defect was not the result of natural conditions. By his affirmative act the de
fendant brought about the plaintiff's ignorance; therefore, the law should not

allow him to profit from it.
BEN KILBORN

CORPORATIONS�A Delaware Corporation May Reduce Its Capital
by Purchasing Shares for Retirement at Private Sale, without
a Pro Rata Offering to All Holders of Stock of the Class
Affected.

In 1951 Mathieson Chemical Corporation purchased substantial blocks of
the Class A common and Class B Common stocks of defendant corporation
with a view to merging the defendant with itself. From the fall of that year
until late spring of 1952 the two companies negotiated toward a merger, but
without success. During the negotiations Mathieson indicated its intention
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to sell publicly its holdings of defendant's stock if a merger satisfactory to

itself did not materialize. Relations between the two companies soon became
discordant and dissension arose between the majority of defendant's directors
and the minority directors who were nominees of Mathieson. The majority
directors concluded it was to the best interests of the company to eliminate
Mathieson's holdings by a purchase for retirement of these shares by the
defendant. Accordingly an agreement was entered between the two com

panies for the purchase of substantially all of Mathieson 's holdings of both
classes of stock. Because the shares were to be retired the contract was made
subject to approval of defendant's stockholders, a meeting of whom was called
for that purpose. Plaintiffs who are holders of Class B common stock filed
a bill in the Delaware Chancery Court to enjoin in the alternative the meeting
or the fulfillment of the contract. The court dismissed plaintiff's application
for a restraining order. The meeting of shareholders was subsequently held,
the purchase and retirement approved, the purchase completed, and a certifi
cate of reduction of capital filed and recorded in accordance with Delaware
law. Plaintiffs appealed the denial of a restraining order, contending that

any purchase of shares for retirement must be made pro rata from all
the stockholders of the class affected. Held, A Delaware corporation may,
by virtue of Section 28 of the General Corporation Law, reduce its capital
by purchasing shares of its stock for retirement at private sale, without a

pro rata offering to all shareholders of the class of stock affected. Martin
v. American Potash & Chemical Corp., no. 25 Del. Sup. Ct., October 30, 1952.
It is the majority rule in the United States that a solvent corporation has

the power to reacquire its shares by purchase. Fletcher Cyc Corp. � 2848

(rev. ed. 1950). This power is normally limited and defined by statute,
e.g., California Corp. Code, �� 1706 et seq.; Illinois, Smith-Hurd Ann. St
Ch. 32, � 157.6. It is generally held that such a purchase does not auto

matically effect a cancellation of the stock purchased but the stock may be

kept alive and treated as an asset, Pabst v. Goodrich, 133 Wis. 43, 113 N. W.
398 (1907), and is then known as "treasury" stock and may be reissued.
Gustm v. Merrill, 144 Mich. 498, 108 X. W. 408 (1906). There is no re

duction of capital involved where reacquired stock is kept in the treasury
for reissuance, Fletcher Cyc. Corp. �� 2860, 5148 (rev. ed. 1950) but
there is a reduction of capital involved where shares are purchased for re

tirement CrandaU v. Lincoln, 52 Conn. 73 (1884); Mitchell v. Blue Star

Mining Co., 98 Wash. 191, 167 Pac. 130 (1917). It has been held that a

corporation purchasing its own stock to hold for reissuance, but not to retire,
is not required to make such purchase ratably from the stockholders of that

particular class. Spiegel v. Beacon Participations, Inc., 297 Mass. 398, 8
X. E. 2d 895 (1937) ; Berger v. U. S. Steel Corp., 63 X. J. Eq. 809, 53 Atl. 68
(1902). The question presented in the instant case is whether or not a
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pro rata purchase is required where the purchase is for the purpose of retire
ment, that is, where the corporation intends to reduce its capital account

by that portion of capital attributable to the shares purchased thus placing
them in an unissued status.

Section 28 of the General Corporation Law of Delaware (Del. Rev.
Code 1935, � 2060), as amended by L. 1949, c. 132 � 6, permits a corporation
to reduce its capital by various methods which are either compulsory or

voluntary from the stockholder's viewpoint. Its provisions for the voluntary
methods are as follows:

Such reduction of the capital of the corporation may be effected ... by
the purchase of shares for retirement, either pro rata from all the holders
of shares of that class of stock or by purchasing such shares from time to
time in the open market or at private sale in both cases at not exceeding such
price or prices as may be fixed or approved by the stockholders entitled to
vote upon the reduction of capital to be effected in that manner . . . [Italics
supplied]

The court here interpreted the statute literally, holding that three distinct
methods are provided for acquiring shares for retirement from willing stock

holders, namely, a pro rata purchase from all the stockholders of the class

affected, a purchase in the open market or a purchase at private sale. It
held further, contrary to the appellants' contention, that a purchase at

private sale, such as was made by the defendant, need not be made on a

pro rata basis.

The appellant argued that a requirement of equality of treatment among
stockholders should be read ino the Delaware statute even in the case of a

purchase at private sale. The court reasoned, however, that such a require
ment is inconsistent with an open market purchase, and further that the

legislature could scarcely have intended a pro rata offering in the case of
a purchase at private sale because a private purchase would thereby become

equivalent to a pro rata offering and the added language of the statute

rendered useless.

The result of the case is opposed to the weight of American authority, al

though there are only scattered cases in point. As early as 1875 a New

Hampshire court held in Currier v. Slate Co., 56 N. H. 262 (1875), that
a corporation cannot reduce its capital stock by the purchase of shares of
one stockholder, but each stockholder should be allowed to surrender the
same portion of his stock as the amount of the proposed reduction bears to
the aggregate capital stock. An Illinois court in 1897 invalidated a reduction
of capital stock effected by the withdrawal by one stockholder of his sub
scription on the ground that equality must be preserved among stockholders
in the case of reduction of capital stock, and that equality could only be
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obtained by a pro rata offering to all the stockholders. Niagara Shoe Co. v.

Tobey, 71 111. App. 250 (1897).
A statute of New Jersey passed in 1896 provided that a decrease of capital

stock could be accomplished, among other methods, by the purchase at not

above par of certain shares for retirement. 2 Comp. St. 1910, p. 1616, � 29.
In 1902 the Court of Errors and Appeals of New Jersey in Berger v. U. S.
Steel Corp., supra, interpreted this section of the law as contemplating a

voluntary transaction between the corporation and the shareholders but made
it clear that an equal opportunity to sell at the same price be given all the
stockholders. This ruling was reaffirmed in General Investment Co. v. American
Hide & c. Co., 98 N. J. Eq. 326, 129 Ad. 244 (1925). In 1926 the New

Jersey Legislature amended its law to provide for either a pro rata purchase
from all shareholders of the class affected or a purchase in the open market.
N. J. Stat. Supp. 1925-1930, p. 276. Apparently the amendment exempted
an open market purchase from the requirement of a pro rata offering, but
no cases in that state to date have unequivocally said so. Four New Jersey
cases since the amendment, all involving private purchases, have reaffirmed
the rule set forth in Berger v. U. S. Steel Corp., supra, without defining the

"open market" provision. King Machine Co. v. Caporaso, 2 N. J. Super. 230,
63 A. 2d 270 (1949); Iback v. Elevator Supplies Co., 118 N. J. Eq. 90, 177

Atl. 458 (1935); Downs v. Jersey Central Power & Co., 115 N.J. Eq. 448,
171 Atl. 306 (1934); Ocean City & Co. v. Strand Properties, 106 N.J. Eq.
25, 149 Atl. 817 (1930).
The instant case marks the first time an American court has departed

from the general rule. Its value as a judicial precedent, however, is, for the

present at least, limited by the relative uniqueness of the statute it interprets.
Only six states, Colorado, Kansas, Maine, Nebraska, Nevada and West Vir

ginia have similar statutes, none of which has been judicially interpreted
as to the point here involved. Colo. Stat. Ann. 1935, c. 41, � 49; Kan. Gen.
Stat., 1949 � 17-3224; Sec. 72 of Ch. 49, Rev. Stat. Maine, 1944, amended
by P. L. 1951, c. 110; Neb. R. S. 1943, � 21-160; 1929 Nev. Comp. Laws,
1941 Supp. � 1624, as amended by S. 1949, Ch. 121 � 5; W. Va. Code 1949,
� 3025 (1) (13a). Ohio's statute provides for a purchase in the open
market or at a private sale without mention of a pro rata offering as an

alternative method. Throckmorton's Ohio Code, 1948 � 8623-41. Virginia
has a statute similar to the present statute of New Jersey, supra. Virginia
Code of 1950, Section 13-92. Of the statutes of the remaining jurisdictions
some provide only for compulsory methods of effecting reduction, some provide
in general terms for voluntary methods, while the majority set out no specific
methods for effecting reductions.
The policy of the general rule in the United States, though not clearly ex

pressed in any of the cases cited, seems to be that mathematical equality
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should be maintained among stockholders of the same class, and that, therefore,
any treatment which is not uniform cannot be equitable. The court in the
instant case has adopted the rationale of an English case, British and
American Trustee and Finance Corporation v. Couper, [1894] App. Cas. 399,
where it was stated that a treatment of stockholders can be equitable though
not uniform and that a corporate power should not be absolutely denied
simply because it may be abused. It should be noted, however, that the almost
unanimous English rule forbids the purchase by a corporation of its own

shares for any purpose. Fletcher Cyc. Corp. � 2846 (rev. ed. 1950).
It is difficult to reconcile the requirement of equality demanded by the

majority American rule in the case of purchase for retirement with the lack
of such a requirement in the case of shares purchased to be held as treasury
shares. The distinction apparently contemplated by the courts is that
where shares are retired, the proportionate interests of the remaining stock
holders are changed and one stockholder might gain control by reason thereof.
But it seems that the same control can be accomplished by purchasing
shares and holding them indefinitely in the treasury, and even retiring them
at a later date, a procedure generally authorized by statute. Moreover,
purchases for retirement made in the open market without a pro rata offering,
such as apparently allowed by New Jersey, would certainly not prevent a

change in the proportionate interests of the other shareholders. It is sub

mitted, therefore, that the instant case is logical and consistent in not demand

ing a pro rata offering in case of purchase for retirement at private sale.
Whether the power granted is fairly and equitably exercised is another

question and should be determined by the courts in each case.

JOHN j. PYNE

CRIMINAL PROCEDURE�An Order Granting a Motion for the

Suppression of Evidence, Made After Indictment, Is Final and

Appealable under 28 U. S. C. � 1291 (Supp. V, 1952).

Policeman Gabrys, acting on a reasonable belief that appellee was about
to sell narcotics, arrested and searched him but found no drugs. Gabrys
then searched his cab without a warrant and seized narcotics concealed
therein. After indictment on four counts, two of which related to the above

transactions, appellee moved to suppress the seized evidence. When the

district court granted this motion, the government, which had no other sub

stantial evidence in support of these two counts, moved to dismiss them,
and took this appeal from the order suppressing the evidence. The Court
of Appeals found that the evidence had been legally seized. Held, an order

granting defendant's motion to suppress evidence may be appealed under
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the provisions of 28 U. S. C. � 1291 (Supp. V, 1952), when the motion is
made after indictment and the order is appealed after the case has been
dismissed at the request of the prosecution. United States v. Cejaratti, no.

10899, D. C. Cir., Nov. 6, 1952.
The significance of this decision lies in the fact that it is apparently the

first federal case to hold such an order appealable, although a few state

cases have reached similar conclusions. State v. Fleckinger, 152 La. 337,
93 So. 115 (1922); cf. People v. Mayen, 188 Cal. 237, 205 Pac. 435 (1922);
State v. Myers, 36 Idaho 396, 211 Pac. 440 (1922). Section 1291 gives the
courts of appeals jurisdiction to review final decisions of the district courts.

Hence the issue in this case is whether the order suppressing the seized
evidence was a "final decision." The majority opinion held that it was,
on the authority of Cohen v. Beneficial Loan Corp., 337 U. S. 541 (1949);
Swift & Co. v. Campania Caribe, 339 U. S. 684 (1950); and Stack v. Boyle,
342 U. S. 1 (1951).
These three cases merely apply the rule succinctly stated in United States

v. River Rouge Co., 269 U. S. 411, 414 (1926), where the Court held ap
pealable. ". . . an adjudication final in its nature as to a matter distinct
from the general subject of the litigation." The Cohen case involved a

corporation's statutory right to require indemnity for the payment of attorney's
fees and costs from a stockholder bringing a derivative action. The Court
allowed the corporation to appeal from an order denying its motion for

security, holding that the trial court's decision "... appears to fall in that
small class which finally determine claims of right separable from, and col
lateral to, rights asserted in the action, too important to be denied review
and too independent of the cause itself to require that appellate consideration
be deferred until the whole case is adjudicated." Cohen v. Beneficial Loan
Corp., 337 U. S. 541, 546 (1949). As pointed out by the court below, which
decided the case, sub nomine Beneficial Industrial Loan Corp. v. Smith, 170
F. 2d 44 (3rd Cir. 1948), the verdict turned on the fact that Beneficial's

right to security was legally unconnected with and wholly collateral to the
main cause of action asserted by the plaintiff against the individual defendants.
An essentially similar situation existed in the Swift case. There the

Supreme Court held final and appealable an order vacating libellants' attach
ment of a ship while the libel was pending. The Court there adopted the

reasoning employed in Cohen v. Beneficial Loan Corp., supra, set out above.
Here again the order appealed dealt with "... a claim fairly severable
from the context of a larger litigious process." Swift & Co. v. Campania
Caribe, 339 U. S. 684, 689 (1950).
In the Stack case, the Court granted review of an order denying petitioner's

motion to reduce bail, citing the Cohen case in support of the proposition
that the order entered upon such a motion is appealable as a final decision.
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Chief Judge Stephens dissented from the majority opinion in the instant
case on the ground that an order suppressing evidence is an integral part of
the criminal proceeding in which it was entered, and hence is not final, but
interlocutory. The leading case on this point is Cogen v. United States, 278
U. S. 221 (1929), where the Court, speaking through Mr. Justice Brandeis,
held that an order denying defendant's motion to suppress is not appealable
because an order on such a motion does not deal with a matter distinct from
the general subject of the litigation. "In essence, the motion resembles others
made before or during a trial to secure or to suppress evidence. . . . The
orders made upon such applications, so far as they affect the rights only of

parties to the litigation, are interlocutory." Cogen v. United States, 278
TJ. S. 221, 223 (1929). Mr. Justice Brandeis went on to point out that a

proceeding to suppress evidence may be appealable under certain conditions:
where it is brought as an independent bill in equity, as in Dowling v. Collins,
10 F. 2d 62 (6th Cir. 1926), cert, denied, 270 U. S. 660 (1926); where it
is made by a stranger to the litigation; where it is filed before there is any
indictment or information pending against the movant; where the pending
criminal proceeding is in another court; where it is filed after the criminal

proceeding is disposed of; or where it has been handled as entirely distinct
from the pending criminal proceeding, as in Essgee Co. v. United States, 262
U. S. 151 (1923).
The rationale of the rule that an order denying suppression is interlocutory

has frequently been applied to orders granting the suppression of evidence.
United States v. Rosenwasser, 145 F. 2d 1015 (9th Cir. 1944); United
States v. Mattingly, 52 App. D. C. 188, 285 Fed. 922 (1922); United States
v. Marquette, 270 Fed. 214 (9th Cir. 1921). In the Rosenwasser case, the
court stated that it was unable to perceive why the reasoning in the Cogen
case should not be as applicable to orders granting suppression as to orders

denying it. The court went on to reject the contention adopted in the instant

case, that the appeal should not be dismissed because such dismissal would

deny the government any opportunity of questioning the propriety of suppres
sion, owing to the government's limited right of appeal in criminal cases.

"The reasoning is not persuasive, for the government's position herein is
no less favorable than in the usual case of an adverse ruling on a point of
evidence during a criminal trial, from which ruling the government would
have no immediate, and possibly no future, right of appeal." United States
v. Rosenwasser, 145 F. 2d 1015, 1018 (9th Cir. 1944).
In all of these cases the indictment or information was still pending at

the time of the appeal, whereas in the instant pointed out by the

majority opinion, the counts in question had been dismissed prior to the

appeal. It is firmly established that a motion made before indictment, whether
granted or not, is final and appealable. As stated in Perlman v. United States,
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247 U. S. 7 (1918), it can hardly be contended that an order is interlocutory
in a proceeding not yet brought. Can the same logic be applied where the

proceeding has been dismissed?

Judge Stephens asserts in his dissenting opinion that "... the proceeding to

suppress, not independent when commenced, cannot be said to have there
after been made independent by the Government's dismissal of the criminal

proceeding of which it was a part." Similarly, a motion made before indict
ment does not lose its independent character if an indictment is subsequently
returned. In re Sana Laboratories, Inc., 115 F. 2d 717 (3rd Cir. 1940),
cert, denied, 312 U. S. 688 (1941); United States v. Poller, 43 F. 2d 911

(2d Cir. 1930). As pointed out in the Poller case, a contrary conclusion
would make the appealability of the order depend upon the rapidity with
which it was entered. This reasoning would seem equally applicable to the
instant case. If the parties cannot destroy appealability by subsequent
acts, they should not be able to confer it.
In United States v. Mattingly, supra, the court refused to consider an appeal

although the facts showed that the motion was made one day before indictment,
but the point does not appear to have been raised. Hence this case cannot

be cited as opposing the Sana and Poller cases.

It is submitted that the instant case is squarely opposed to the decision in

Cogen v. United States, supra, and to the entire current of federal authority
in this field, while the three cases cited in support of the majority opinion
are not in point because they deal with orders of a radically different nature,
i.e., collateral to the main proceeding. According to the majority opinion,
however, it is immaterial that under the Cogen case an order denying the
motion would not have been appealable. The court points out that if a

motion to dismiss an indictment is denied, the defendant cannot appeal,
because the decision is not final, but if it is granted, the government can

appeal, because the decision is final. This analogy might well be controlling
if the ground for refusing review in the Cogen case had been that the order
was not a final disposition of a claimed right, for the order in the instant
case is such a disposition. But the Cogen case was decided on an entirely
different theory, i.e., that the order was not collateral to the main proceeding.
It is submitted that the Rosenwasser case was correct in maintaining that
this reasoning was equally applicable to an order granting a motion to suppress.
Moreover, it is to be noted that while the Cogen case contains a comprehensive
and apparently exhaustive list of the circumstances under which decisions

dealing with the suppression of evidence may be appealed, orders of the
instant type are not included.
This writer finds it difficult to understand how an order granting a motion

to suppress evidence can be separable from the main proceedings, when an

order denying such a motion is not so separable. Such a conclusion renders
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the collateral character of a motion indeterminate until such time as it is
either granted or denied. The majority opinion seemingly fails to furnish
a satisfactory explanation for this distinction.

If public policy demands appellate review of orders suppressing evidence,
it is suggested that such orders could be added to the list of interlocutory
orders expressly made appealable by 28 U. S. C. � 1292 (Supp. V, 1952).

AGNES NEILL

DOMESTIC RELATIONS�A Second Marriage, Void When Initiated
Does Not Nullify Alimony Decree of First Marriage, Husband of

First Marriage Remaining Liable for Entire Period from Void
Second Marriage to Annulment Decree, and Thereafter.

Plaintiff obtained a decree of divorce from defendant, Leib, in 1939 in an

Illinois Court. The decree required payment of $125.00 alimony monthly,
for so long as plaintiff should remain unmarried. On July 3, 1944, plaintiff
married one Walter Henzel in Reno, Nevada, he having obtained a Nevada
decree of divorce from Dorothy Henzel, a New York resident who had
entered no appearance and had been served by publication only. On August
3, 1944 Dorothy Henzel instituted proceedings for separate maintenance
in New York, which Walter Henzel defended, resulting in a decree in her

favor, and declaring his Nevada divorce from her null and void. Plaintiff in

January 1945 filed suit in New York against Walter Henzel for annulment
of their Nevada marriage and an interlocutory decree was entered in June
1946, declaring the marriage between her and Henzel void, he having had
another wife living at the time of its performance. Plaintiff subsequently
remarried for a third time in November 1947 and instituted proceedings in
Illinois against her first husband for 40 installments of alimony accruing
between the first of the month following her second marriage and the first
of the month following her third. The District Court of the United States for

the Southern District of Illinois rendered summary judgment for defendant,
Sutton v. Leib, 91 F. Supp. 937 (1950), and the United States Court of Appeals
for the Seventh Circuit affirmed. Sutton v. Leib, 188 F. 2d 766 (1951).
Certiorari was granted and the Supreme Court held that the New York

decrees declaring the Nevada divorce and marriage null and void must be

given full faith and credit by Illinois and remanded the case to the Court
of Appeals to consider whether this holding would release the defendant, the
first husband, from the obligation to pay alimony imposed by the original
Illinois divorce decree. Sutton v. Leib, 342 U. S. 402 (1952); see Recent

Decision, 40 Georgetown L. J. 622 (1952). Held, the Supreme Court having
established that the marriage was void from its inception in Nevada, and
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the Illinois law being that a void marriage is a nullity creating no rights
and duties between the parties and effecting no change in the marital status
of either, then defendant had a continuing obligation to pay alimony which
was never interrupted by the inefficacious marriage ceremony in Nevada.
Sutton v. Leib, 199 F. 2d 163 (7th Cir., Oct. IS, 1952).
One of the earnest cases on this subject in Illinois held that where for

any cause alimony becomes unnecessary for the support of the wife, or

circumstances transpire making it inequitable to give her further allowance,
the court may absolve the husband from the alimony provisions of the
divorce decree, and subsequent marriage of a divorced wife is reasonable
and proper cause for suspending farther payment. Stillman v. StUlman, 99
111. 196 (1881). In the cases of Adler v. Adler, 373 HI. 361, 26 N. E. 2d
504 (1940), cert, denied, 311 U. S. 670 (1940), and Banck v. Banck, 322 111.

App. 369, 54 N. E. 2d 577 (1944), it was held that Illinois law, Snath-Hard's
HI. Ann. Stat, c 40, � 19, made it mandatory to cancel alimony on remarriage,
since alimony is the continuation of the husband's obligation to support, and
the obligation ceases when the wife remarries and obtains the same obligation
for support from her second husband. These cases seem to point oat un

equivocally that in Illinois, once the question of remarriage has been finally
established, the cancellation of alimony must inexorably follow. Thus the

gravamen of any case involving this situation is the validity of the second

marriage.
Remarriage within a year after a decree of divorce in contravention of an

Illinois statute forbidding such marriage and labelling it absolutely void was

held to deprive a man of any right or interest in real estate of a second
wife at her demise. Wilson v. Cook, 256 ID. 460, 100 N. E. 222 (1912).
likewise, if a prior marriage is not terminated by the death of one of the
parties or otherwise, the parties are absolutely incapable in law of entering
into a second marriage, and if such a marriage is entered into, it is noil and

void, no decree so declaring it being necessary. Cartwrighi v. McGown, 121
BL 388 (1887).
The United States Court of Appeals for the Seventh Circuit, in approach

ing this problem for reconsideration, had had the question of nullity spelled
out for it by the Supreme Court, Sutton v. Leib, 342 U. S. 402 (1952).
In the opinion handed down by the Supreme Court it was held that the
New York Court had jurisdiction over subject matter and persons, sufficient
to render a decree holding both the Nevada divorce of Walter Henzel from

Dorothy Henzel and his subsequent marriage to the plaintiff void. It was

further held that Illinois erred in refusing to give full faith and credit to the
New York decree. In the application of Illinois law in the instant case it
would seem the United States Court of Appeals for the Seventh Circuit has
rendered a logical and well supported judgment.
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In Lekmann v. Lehmann, 225 111. App. 513 (1922), the court had pre
viously held that a valid foreign marriage performed in New Jersey, though
invalid in Illinois and subsequently annulled, was a sufficient remarriage and
terminated the obligation of the first husband to pay alimony. The court
in that case cited 12 Corpus Juris 459, Conflict of Laws � 43 (1917), for
the proposition that the status of marriage is determined, according to the
great weight of authority, not by the law of the domicile of the parties, but
by the law of the place where the marriage is entered into, and one valid
where contracted, is valid everywhere, excepting cases within prohibited bounds
of consanguinity, polygamous marriages, and those declared void by statute.

A defendant was freed in a bigamy case in Illinois when the circumstances
showed that the defendant's alleged first wife had been served only by
publication in a California divorce proceeding instituted by her first husband,
had made no appearance and consequently there was no valid service of

process on which to base a decree of divorce. Therefore, since the alleged
first wife's first marriage was still subsisting, the defendant could not be

validly married to her. The People v. Shaw, 259 111. 544, 102 N. E. 1031 (1913).
The instant case thus presented to the court the situation of a marriage

void where contracted, and consequently void everywhere. From the previous
cases in the jurisdiction, the only conclusion which presented itself was that
since there was absolutely no marriage at all on the part of the plaintiff, then
the rationale of StUlman v. Stillman, Adler v. Adler, and Banck v. Banck,
supra, would definitely not obtain, as the only basis for these cases was the

assumption of the duty to support by the second husband, and the cessation
of the same duty on the part of the first husband. In Lehmann v. Lehmann,
supra, a duty to support had arisen, since the marriage at the outset was

valid, and consequently this would not be in line with the case under con

sideration. The decision of the court undoubtedly is one which is in con

sonance with the law of the jurisdiction. However, the case of Sleicher v.

Sleicher, 251 N. Y. 366, 167 N. E. 501 (1929), alluded to in the Supreme
Court opinion, and in the instant opinion, might perhaps be the better and
more equitable rule. That case held that the husband was liable for alimony
after an annulment, but not for the period between the remarriage and the

annulment, thus avoiding double support for the wife. The Court of Appeals
of Illinois disposes of this case by pointing out that it was in respect of a

voidable rather than a void marriage. However, it is submitted that the rule
of the Sleicher case is more equitable in circumstances such as these where
husband and wife are under the impression that a remarriage by the latter
has terminated both the obligation and right to alimony. To then render
a decree holding the husband liable for $5000.00 does not appear to be

equitable.
However, the case is one which, when all the facets of the law which it
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embraces are evaluated, from its inception in the United States District Court
for the Southern District of Illinois, thence to the United States Court of Ap
peals for the Seventh Circuit, the Supreme Court of the United States and,
finally, the instant case, affords a precise and succinct ruling on the theories
which are involved. For this reason it is a valuable addition to the body
of law on these points.

J. PARKER CONNOR

EQUITY�Mandatory Injunction Will Issue to Compel Surrender of
Warehouse Receipts Held by Defendant As Security for a Dis
puted Claim Against Plaintiff, Upon Payment into Court of

Sufficient Sum to Ensure Payment of Clalm, if Eventually De
cided in Favor of Defendant.

Defendant was in possession of certain warehouse receipts belonging to

plaintiff. The receipts represented paper of a special kind and quality, not

available on the open market, which plaintiff needed immediately for the
manufacture of certain articles in which a continuity of product was required.
Because plaintiff was shortly to change to another type of paper for its

products, the paper represented by the warehouse receipts had to be used

immediately or it would lose all value to the plaintiff. The unusual character
of the paper gave it little or no market value. Defendant claimed that plaintiff
owed it money, and attempted to impress a hen upon the receipts for the

unpaid balance of plaintiff's alleged debt. The opinion does not make it
clear whether plaintiff contested the existence or the amount of the debt. In
either event, plaintiff was willing to pay enough cash into court to secure

the payment of defendant's claim, pending the determination of the dispute.
Defendant asserted that plaintiff had an adequate remedy, if any, at law

through an action for the value of the paper or by replevin. Held, a mandatory
injunction will issue to compel surrender of warehouse receipts held by de

fendant, upon payment into court by plaintiff of such sum as the court may
fix as security for the payment of defendant's disputed claim against the

plaintiff, when retention of the warehouse receipts as security would cause

the plaintiff to sustain irreparable injury, and defendant will suffer no injury
by the substitution of cash for the security of the warehouse receipts. Modern
Dust Bag Co. v. Commercial Trust Co., 91 A. 2d 469 (Del. Ch. Ct. Oct. 1, 1952).
The court first determined that plaintiff's remedy at law was not adequate:

not in trover, because the absence of the paper in question on the market
or elsewhere made definite determination of damages impossible; not in

replevin, because defendant would be entitled to retain possession of the

paper by posting the required bond. Disposition of this question, however,
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did not solve the critical problem of the existence of equity jurisdiction. The

question remained whether plaintiff was entitled to any relief at all.
The court recognized that the situation was a novel one in its history, so

that plaintiff could not petition for relief on the strength of any precedent.
Lack of precedent, however, as the court pointed out, is no ground for denying
relief when the circumstances of a case are such as to require the application
of equitable principles. The jurisdiction of equity is broad enough to protect
all rights recognized at law, but for which existing legal remedies are in

adequate. Gavin v. Curtin, 171 111. 640, 49 N. E. 523 (1898). Chancery will
make a precedent, if necessary, to meet the ever changing demands for

equitable relief. Briscoe v. O'Connor, 115 N. J. Eq. 360, 170 Atl. 884 (1934).
Although the case at bar was without precedent, the Chancellor found a

convenient analogy in an unreported Delaware case, Wilmington Provision

Company v. Sinskey, no. 47, Ct. of Chancery, New Castle County, Del. In
that case, the validity of a judgment was being attacked, and relief was granted
from the lien of the judgment upon the deposit of cash in the amount of
the judgment into court. The lienee had shown immediate need for relief.
Since the court found that retention of the warehouse receipts as security
by the present defendant would work irreparable injury to plaintiff, and would
be of little or no benefit to the defendant, the court concluded that it had

jurisdiction to grant relief. The difference in the type of property involved
in the Sinskey case and in the case at bar was immaterial.
The court also cited Price v. Gordon, 129 Fla. 715, 177 So. 276 (1937),

apparently as involving another analogous set of circumstances. In the
Price case, a mandatory injunction issued to compel the return of certain
unusual medicines and the entire stock of complainants' personal clothing,
which had been seized by defendant as security for the payment of rent

alleged to be due. But since the seizure by the defendant-lessor was clearly
illegal (the complainants were only guests of the lessee), the Price case seems

readily distinguishable from the present case. The injunction granted in
the Price case, however, was conditioned upon posting of a bond by the

complainants in a sufficient amount to protect defendant, pending final
determination of, defendant's claim against complainants, and in this respect
the two cases are similar.
The opinion in the case at bar, eminently just in its decision, suffers from

a certain vagueness in establishing plaintiff's right to any relief at all. Analogies
are often helpful, but rarely conclusive. Perhaps the soundness of the de
cision would have been better established by an examination of the respective
rights of debtor and creditor in security which the creditor possesses, either
as a lienor or as a pledgee. Although the creditor has a right to such possession
in the case of a lien, and to eventual sale upon the debtor's default in the
case of a pledge, the debtor still has a reversionary interest in the security,
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and consequently a right to the preservation of its value. Intentional or

negligent impairment of the value of the security by the creditor is a wrong
to the debtor. Mehnndale State Bank v. Eckfdd, 283 Mich. 179, 277 N. W.
876 (1938); Bowes v. National City Bank of New York, 169 Misc. 78, 6

X. Y. S. 2d 803 (Sup. Ct. 1938). In some states this common law liabflity
of the secured creditor has been formulated in a statute. See Ga. Code Ann.

1936, � 12-605, applied in Irwin v. Life & Casualty Ins. Co. of Tenn., 204
Ga. 582, 50 S. E. 2d 354 (1948).
Under the peculiar circumstances of the present case, mere retention of posses

sion by the alleged creditor would seriously impair the value of the security.
Plaintiff's right in the preservation of the value can be protected only by
the surrender of the warehouse receipts, because the value of the paper
they represent depends upon its immediate use. Defendant's right to the

payment of the debt, if any, upon which his right to possession of the receipts
as a lienor is founded, will be even better protected by the substitution of
cash in the hands of the court for defendant's possession of the receipts.
Considered in this light, the case discloses a recognized property right in the

plaintiff and an unusual set of circumstances demanding extraordinary relief
for the protection of that right. The mandatory injunction issued by the

court, and conditioned upon the deposit by plaintiff of a sufficient sum to

ensure payment of defendant s claim, protects both plaintiff and defendant,
and finds its proper place in the tradition of the flexibility of equitable remedies.

chart.es m. whelan

EYIDEXCE�Curative Admtsstbhjty Permits Use of Otherwise In
admissible Evidence at Trial to Rebut Prior Inadmissible Evidence.

Appellant was convicted for carnally knowing an eight year old girl. The
victim had fallen asleep in the front room of her home; she was awakened
and attacked, then went upstairs to bed. Her mother, on entering the house

later, saw the defendant, a friend of the family, asleep in the front room.

Upon going upstairs she aroused the girl as usual, and noting a moist blood
stain on the child's pajamas, she questioned her about it. The child told
her mother that the defendant "did that to her, made the blood on her."
At the trial, when the defense counsel cross-examined the mother, he attempted
to elicit from her the hearsay statement that the child once said she was not

sure who had done the act. The court then interposed a question on the

subject and the mother replied with such a hearsay statement favorable to

the accused. The prosecution did not object to this. Answering another

question by the court, the mother repeated the child's remark quoted above,
accusing the defendant. Defense counsel failed to object to this second hearsay
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statement when it was introduced. Nevertheless, his appeal was predicated
upon error in admitting the quoted hearsay statement, which was unfavorable
to his case. Held, inadmissible evidence not objected to may be rebutted

by equally inadmissible evidence on the same subject. Crawford v. United

States, no. 11350, D. C. Cir., Sept. 4, 1952.

The instant case raises two basic problems in evidence. The first is whether
a party may avail himself of error on appeal, having failed to object to the

evidence at trial. The second is whether a court can admit otherwise in

admissible evidence to rebut erroneously admitted evidence on the same issue.

A preliminary question, not discussed by the court, is the effect of the intro

duction of the first hearsay statement as a waiver by the accused. It is generally
held that where a party introduces inadmissible evidence he thereby waives ob

jection to his opponent's introduction of similarly inadmissible evidence.
Brink v. United States, 60 F. 2d 231 (6th Cir. 1932), cert, denied, 287 U. S.
667 (1932) ; State v. DeZeler, 230 Minn. 39, 41 N. W. 2d 313 (1950) ; Crosby
v. Keen, 200 Miss. 500, 28 So. 2d 322 (1946). The apparent rationale is

that by voluntarily offering the inadmissible evidence, a party may waive

objection to a certain class of facts. This embodies the concept of "opening
the door." Entering the "open door" may be justified in order to qualify
newly introduced matter, thus preventing distortion in the eyes of the jury.
Commonwealth v. Kaufman, 155 Pa. Super. 347, 38 A. 2d 425 (1944). The

court did not discuss this point, but it could have held that defendant waived
the right to object to similar objectionable testimony, having himself elicited

objectionable statements on the first questioning of the mother.

Further, defendant failed to object when the second statement was made.

This is also a basis for waiver. Hence, for two reasons defendant could have

been held to have waived. The court held that the latter ground of waiver

was not binding. Ordinarily, a rule of evidence not invoked is waived; and
courts will not usually set aside a jury verdict for error not noted at trial,
United States v. Atkinson, 297 U. S. 157 (1926); but an exception is made
in cases like the present involving serious crimes. Rule 52 (b) of the

Federal Rules of Criminal Procedure provides that appellate courts may
check the record for prejudicial error, even though the defendant has not

urged it. This practice has been adopted in prior District of Columbia cases.

Tatum v. United States, 88 U. S. App. D. C. 386, 190 F. 2d 612 (1950);
McKenzie v. United States, 75 App. D. C. 270, 126 F. 2d 533 (1942). In

order to warrant reversal the error found on appeal must affect the defendant's
fundamental rights or indicate decided injustices at trial. Moore v. United

States, 161 F. 2d 932 (5th Cir. 1947), cert, denied, 331 U. S. 857 (1947);
Brooks v. State, 209 Miss. 150, 46 So. 2d 94 (1950). Therefore, even had

the court here considered introduction of the second hearsay statement as
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error, reversal was not mandatory unless it found error substantially harming
defendant.
This limitation on the power to reverse is a necessary check on the practice

of reviewing error noted for the first time on appeal. Without it, lax counsel

could forget to note errors at trial, yet avail themselves of error on appeal.
Counsel should not by silence ". . . mislead the court into the commission

of error." State v. Tudor, 154 Ohio St. 249, 258, 95 N. E. 2d 385, 389 (1950).
Nor should a defendant remain silent in the hope of a favorable verdict,
and then after an adverse verdict raise objections he could have made at

trial. People v. Terry, 99 Cal. App. 2d 476, 222 P. 2d 95 (1950). Thus,
since Rule 52 could be abused, it should be applied cautiously; and it

should be re-emphasized that the course followed in the principal case, while

valid, is an exception to the principle that a rule of evidence not invoked is

waived.

Having assumed that admission of the first hearsay statement was original
error, and having assumed that the accused could still appeal from error in

admitting the similarly inadmissible second hearsay statement (unfavorable
to defendant's case), the court then faced the problem of curative admissibility.
Curative admissibility permits the introduction of otherwise inadmissible

evidence to rebut prior inadmissible evidence introduced without objection.
Commonwealth v. Wakelin, 230 Mass. 567, 120 N. E. 209 (1918). Thus, in
the principal case the second hearsay statement was admissible only because

it was not isolated.
In an early civil case the Supreme Court refused admission of irrelevant

and immaterial evidence for curative purposes. Stringer v. Young, 3 Pet. 320

(U. S. 1830). Simultaneously, it noted the possibility of instances where

inadmissible evidence could be introduced to counteract prejudice arising from

other inadmissible evidence. Later the Court sanctioned the admission of

a hearsay statement by a defendant in order that he might present his version
of a conversation introduced by the prosecution, regardless of the admissibihty
of the conversation initially. Carver v. United States, 164 U. S. 694 (1897).
In Crawford v. United States, 212 U. S. 183 (1909), the Supreme Court

recognized that a defendant could introduce a letter to rebut the effect of an

inadmissible accusing letter produced by the Government.
To date no absolute limits govern the application of the doctrine of

curative admissibility. The variety of grounds assigned for its use indicate

that it could become a "catch all" to reduce reversible error in trial rulings.
See Ladd, Common Mistakes in the Technique of Trial, 22 Iowa L. Rev. 609

(1937). In its most extreme form it might loose a flood of immaterial and
irrelevant evidence because of a single error. See People v. McDaniel, 59 Cal.

App. 2d 836, 140 P. 2d 88 (1943); Keene v. Commonwealth, 307 Ky. 308,
210 S. W. 2d 926 (1948).
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In the opinion in the instant case the court cited numerous instances
of curative admissibility. Perhaps its greatest support is in the rationale
of the Wakelin case. There a defense witness gave hearsay testimony that
another person had confessed to the crime. The Commonwealth failed to

object to this, but the hearsay was entitled to its probative force because
admitted without objection. See Annotation, 104 A. L. R. 1130 (1936);
McElroy, Incompetent Evidence Admitted Without Objection, 21 Tex. L.
Rev. 778 (1943). Therefore, the Commonwealth was allowed to rebut it
with otherwise inadmissible evidence. In the principal case the first hearsay,
favorable to the defendant, was admitted without objection, and the second

hearsay statement served as rebuttal. The latter hearsay was permitted to

have substantive effect�that is, to prove the defendant's guilt, not merely
to discredit the former hearsay.
Harris v. United States, 50 App. D. C. 139, 269 Fed. 481 (1920), which

was cited in support, the court admitted was not directly in point. In the
Harris case the Government introduced inadmissible evidence without ob

jection by the accused; later it introduced other similar evidence to reinforce
the first evidence, and this was objected to by the accused. The court held
that there was no error. Clearly that case involves a waiver, since the sub

sequent evidence was introduced to reinforce the prior evidence. Curative

admissibility is distinguishable in that the subsequent evidence is admitted
to rebut the prior evidence.
The court recognized that other evidence indicated the guilt of the accused

in addition to the hearsay accusation which came in with probative force
below. As an appellate court it was concerned with the issue of prejudicial
error, not with the guilt or innocence of the accused. Moore v. United States,
161 F. 2d 932 (5th Cir. 1947). Having considered the alleged error in con

junction with the other circumstances of the case, the court held that the
second hearsay statement was justifiably introduced under the doctrine of
curative admissibility, although as isolated evidence its admission for sub
stantive purposes would have been error. There being no prejudicial error

under the circumstances, the conviction was affirmed.
The decision is significant as apparently the first application of the doctrine

of curative admissibility in a criminal case in the District of Columbia. Its
rationale embraces a logical application of the doctrine, and the result achieved
accords with the general practice of appellate non-interference with the
discretion of the trial judge in matters of evidence, except where prejudicial
error is shown.

m. j. stoutenburgh
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PATENTS�In an Interference Proceeding under Rev. Stat. � 4915,
35 U. S. C. � 63 (1946), a District Court Need Not Adjudicate
Patentability at the Instance of an Applicant Where the Factual

Issue of Priority Is Decided against the Applicant.

Petitioner filed an application in the United States Patent Office on January
3, 1945, for a latch tripping mechanism. An interference was declared by the
Cornmissioner of Patents between petitioner's application and an application
filed by respondent on August 4, 1943. The Board of Interference Examiners
of the Patent Office found priority in favor of respondent and subsequently
patent number 2,487,447 was issued to him on November 8, 1949. Petitioner
instituted suit in the United States District Court for the Middle District
of Pennsylvania under Rev. Stat, � 4915, 35 U. S. C. � 63 (1946), praying
that he be adjudged inventor of the device and entitled to a patent, and
also praying that respondent's claims be adjudged unpatentable, alleging
that many previous patents had been granted on the device, some of which
had expired. The district court agreed with the Board of Interference Ex

aminers and found against petitioner on the issue of priority. Since that ruling
was sufficient grounds for refusal to grant petitioner's request for a patent,
the district court refused to consider the question of patentability and dis

missed petitioner's bill. Upon appeal to the United States Court of Appeals
for the Third Circuit, the order of the district court was affirmed. The Su

preme Court of the United States granted certiorari. Held, where a district

court, in a suit under Rev. Stat, � 4915, 35 U. S. C. � 63 (1946), decides
the factual issue of priority against an applicant who has been finally denied
a patent because of a Patent Office decision against him in an interference

proceeding, the applicant has obtained the full remedy the statute gives him
and the district court is not compelled to adjudicate patentability at the
instance of the applicant. Sanford v. Kepner, 73 Sup. Ct. 75 (Nov. 10,
1952).
The Supreme Court granted certiorari in the instant case because of the

conflicting views of the various Courts of Appeals concerning the duty of
the district courts to adjudicate the question of patentability in interference

proceedings under Rev. Stat. � 4915.

An early Supreme Court decision on this point was the case of HiU v.

Wooster, 132 U. S. 693 (1890). In that case, after interference proceedings
in the Patent Office between two applicants, Wooster, the losing party in the
Patent Office, brought suit in the circuit court praying that he be adjudged
the prior inventor of the claims at issue and that the court order the Com
missioner of Patents to grant him a patent. The Supreme Court, in deciding
the case upon appeal, affirmed the circuit court's finding of priority in favor
of Wooster. However, the Court held further than the case could not be con-
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eluded by determining the issue of priority only, as was done by the lower
court, but that the court must consider also the question of patentability
of the invention covered by the claims in issue. The Court then reversed the
decree of the circuit court on the grounds that the subject matter of the
claims was not patentable.
In attempting to follow the Hill case, supra, the Courts of Appeals ran

into conflict in their interpretation of that decision. One group of courts
considered the decision to mean that in an interference suit under Rev. Stat.

� 4915 the courts had to consider only patentability in the case where the

plaintiff-applicant was awarded priority by the court. Heston v. Kuhlke,
179 F. 2d 222 (6th Cir. 1950) ; Smith v. Carter Carburetor Corp., 130 F. 2d
555 (3d Cir. 1942); Cleveland Trust Co. v. Berry, 99 F. 2d 517, 521 (6th
Cir. 1938); Christie v. Seybold, 55 Fed. 69 (6th Cir. 1893). In Heston
v. Kuhlke, supra, the court, at 226, quoted the following language from
Hill v. Wooster, supra at 698:

It necessarily follows that no adjudication can be made in favor of the applicant,
unless the alleged invention for which a patent is sought is a patentable invention.
[Emphasis by the 6th Cir.].

From this the court concluded that if applicant did not prevail as to the

question of priority there is no obligation on the court to consider the question
of patentability of the invention. In Smith v. Carter Carburetor Corp., supra
at 560, the court stated:

The patentability of defendant's invention is not before us. Nor may the patent
thereof granted by the Commissioner be invalidated or revoked in a proceeding
under R. S. � 4915.

The other group of courts interpreted the decision in the Hill case as

meaning that in any suit under Rev. Stat. � 4915 for the authorization of a

patent, the court must determine whether patentable subject matter is dis
closed. Minneapolis Honeywell v. Milwaukee Gas Co., 174 F. 2d 203 (7th
Cir. 1949); Knutson v. Galsworthy, 82 U. S. App. D. C. 304, 164 F. 2d
497 (1947); Radtke Patents Corp. v. Coe, 74 App. D. C. 251, 122 F. 2d 937

(1941).
In Radtke Patents Corp. v. Coe, supra at 254, 122 F. 2d at 940, the court

said, ". . .as the present suit arises . . . under R. S. � 4915 the question of

patentability ... is the question of primary importance." The court, in

Minneapolis Honeywell v. Milwaukee Gas Co., supra, held that before priority
could be decided the court must first determine whether a patentable in
vention was disclosed. The Court of Appeals in the Minneapolis Honeywell
case adopted the decision of the district court, in which that court rejected
the rule of the Smith and Cleveland Trust cases, stating that, "This court

cannot decide the question of priority of invention in a vacuum. It must
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determine first of all whether the applications disclose patentable inventions."

[Citing Hill v. Wooster, supra]. Minneapolis-Honeywell Reg. Co. v. Milwau
kee Gas Sp. Co., 78 F. Supp. 569, 572 (E. D. Wis. 1948).
The decision of the Supreme Court in the instant case should resolve this

conflict between the Courts of Appeals. Although it might appear that the

Supreme Court leaves the question of adjudication of patentability to the
discretion of the district courts by the use of the words "no compulsory duty
to adjudicate patentability," it also stated, "When the trial court decides this
factual issue of priority against him . . . , he has obtained the full remedy
the statute gives him." This statement clearly sets forth the Supreme Court's

position in the conflict between the circuits in language that can hardly be
misconstrued.
It would appear that the decision in the instant case gives an applicant the

maximum protection for his apphcation, and at the same time is least likely
to work an undue hardship on his adversary. Further, it prevents one of
the parties claiming the invention from attempting to prove a lack of in
vention when he loses on the issue of priority.
Rev. Stat. � 4915, insofar as it is concerned with filing civil suits after

a decision of the Patent Office in an interference proceeding, is contained
in Section 146 of the Patent Act of 1952, 35 U. S. C. � 146 (Supp. V, 1952).
That section does not contain any material changes from Rev. Stat. � 4915,
which would alter the effect of the decision in the instant case as applied to

suits of this type instituted by an applicant under the new act. It is noted
that Section 146 of the new act also authorizes a patentee to institute a suit
in a district court from an adverse decision of the Patent Office on the question
of priority, a remedy not available under Rev. Stat, � 4915.

FRANCIS X. DOYLE

REAL PROPERTY�An Attornment by Tenant to Record Owner with
out Landlord's Knowledge Is Effectual to Interrupt Statute of

Limitations and End Adverse Possession of Landlord.

Appellant was the record owner of certain pasture land in Arkansas. Ap
pellee claimed title to the land by adverse possession, having leased the land
to a tenant who had occupied it for the statutory period of seven years.
Appellee had executed a lease for one year to a tenant; but while the tenant

was in possession, under and during the term of this lease, he attorned to the
record owner by soliciting and obtaining a lease from him, which also ran

for one year. After the expiration of both leases the tenant did not make

any formal renewals, but merely held over. Six years after the first lease was

executed the record owner made a contract whereby a logging company entered
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upon the land and carried on logging operations. During this time the tenant
continued his use of the land, and continued to use it for over seven years
after the logging company ceased operations. The adverse claimant did not
learn of the attornment or the logging operations until ten years after the

logging operations had ceased. The record owner brought an action against
the landlord to quiet title to the land in the United States District Court for
the Eastern District of Arkansas. The District Court ruled that the tenant
was estopped to deny his first landlord's title, and, therefore, it was not neces

sary to determine whether the operations of the logging company were such
an entry as would suspend the running of the statute of limitations against
the record owner, since there was seven years of adverse holding subsequent
to these operations. The record owner appealed to the United States Court
of Appeals for the Eighth Circuit. Held, that if there had occurred a break
in the running of the statute of limitations by an entry of the record owner,
the tenant thereafter was no longer estopped to deny the first landlord's

title; and the principle that a tenant is estopped to deny his landlord's title
cannot prevent the continuity of adverse possession from being broken by an

attornment to the legal owner, where the legal owner is without any knowledge
of the landlord-tenant relationship. Kimble v. Willey, 198 F. 2d 812 (8th Cir.

Sept. 8, 1952).
The holding of this case seems to be contrary to the majority of decisions

concerning attornments by a tenant. The general rule is that a tenant may
not attorn to a stranger without surrendering possession to the original land
lord; such an attempted attornment is void and in no way affects the posses
sion of the landlord even though the attornee is the owner of the land, or has
other paramount title. 51 C. J. S., Landlord and Tenant � 277 (1947). The

stranger to whom an attornment is made acquires no rights to the land as

against the landlord; so also an attornment to a stranger does not affect
the running of the statute of limitations in favor of the landlord as against a
third person claiming the property. 1 Tiffany, Treatise on the Law of Land
lord and Tenant 174, 175 (1910).
These principles had their statutory origins in the English statute of 11 Geo. 2,

c. 19, s. 11 (1737), which was passed to remedy the situation where a landlord
could be disseised and put to an extra and unnecessary expense by the fraudulent
attornment of his tenant to a stranger. Hence, the aim of this law was to

keep alive the relationship of landlord-tenant, whereby a landlord would simply
have to prove the lease between himself and the attornor to recover possession
of the land, or to collect rent. He would not be put to the trouble and ex

pense of proving a better title than the attornee. Thus, the courts in declaring
attornments void have placed the emphasis on the landlord-tenant relation

ship, and in refusing to destroy this relationship usually have disregarded any
relationships which may have arisen between the landlord and the attornee
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through the agency of the tenant. Judicial expression of this rule has taken
its scope from decisions whose factual situations have generally been unique
and not subject to classification into a common fact pattern which will lead
to the application of the rule. Generally it has been held that an attornment

made without the landlord's consent is void and cannot interrupt his possession
or prevent the statute of limitations from running in his favor until the land
lord has notice of the attornment. Hooper v. Clayton, 81 Ala. 391, 2 So. 24

(1887); Rankin v. Tenbrook, S Watts 386 (Pa. 1836); Camden Orphan So

ciety v. Lockhart, 2 McMul. 84 (S. C. 1841); Ross v. Blair, 1 Meigs S2S

(Tenn. 1838); Duke v. Harper, 6 Yerger 280 (Term. 1834); Cobb. v. Rob

ertson, 99 Tex. 138, 86 S. W. 746 (1905); Carter v. Townsend, 139 S. W. 2d
641 (Tex. Ct. Civ. App. 1940). However, a few courts have recognized these
two different relationships arising from attornment, i.e., of landlord and tenant,
and of agent and principal and third party. Thompson v. Pioche, 44 Cal. 508

(1872).
The cases involving attornments fall into three classes: 1. Those in which

the landlord does not know of the attornment, but the attornee knows of the

tenancy; here the courts hold that such an attornment will not affect the

continuity of possession of the landlord; Louisiana & Texas Lumber Co. v.

Alexander, 154 S. W. 233 (Tex. Ct. Civ. App. 1913) ; 2. Cases in which the
landlord knows of the attornment; here the statute of limitations starts to run

against the landlord as soon as he has knowledge of the attornment; Hooper v.
Clayton, supra; 3. Cases in which the landlord does not know of the attorn

ment, and the attornee does not know of the tenancy.
The instant case falls into the third class. Herein lies an area of conflict

between the rule that a tenant is estopped to deny his landlord's title and the
rule of agency that the act of an agent is the act of his principal. The ma

jority of such cases have been decided simply on the basis of notice to the

landlord, and the agency of the tenant and the fact that the attornee has
no notice of the tenancy have apparently been ignored. Thus, these cases

have been treated as belonging to the first class. Ross v. Blair, supra. Contra:

Turpin v. Saunders, 32 Grat. 27 (Va. Sup. Ct. App. 1879).
In the present case, however, the agent-tenant led the record owner to

believe that there was no adverse holding, for the tenant solicited and obtained
a lease from the record owner, as if he, the tenant, were the only adverse hold
er. Why, then, should not the principal be estopped to deny this act of his

agent as his act, thus nullifying any claim of adverse possession? Again, if an
agent fails to act, and thereby loses some rights of the principal, the principal
may have an action against the agent, but the agency relationship itself
cannot effect what the principal wished to be done, but which the agent failed
to do. It has been held that the tenant's possession can avail the landlord
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to no greater extent than it would the tenant, if he were claiming and holding
for himself. Patterson v. Hubbard, 30 111. 201 (1863).
In the instant case the court, before considering the issue of notice of the

tenancy to the attornee, held that the lower court should have determined
whether the logging company's operations were such an entry on the part of
the record owner as would interrupt the running of the statute of limitations.
For if the operation of the statute were interrupted, then the adverse claimant
would have to re-enter and re-establish adverse possession and would no longer
be estopped to deny his landlord's title. Therefore, if there had been such
an entry, the subsequent possession of the tenant was also with the consent
of the record owner due to the attornment, and was, therefore, not adverse
to the record owner.

The attornment which could be held ineffectual before the entry would be
come operative after the entry. Although the tenant may have been estopped
to deny his landlord's title without giving up possession before such an entry
by the record owner, once such an entry took place, the adverse claimant there

by losing possession, his tenant would no longer be estopped to deny the title
of the landlord, because the basis of the estoppel would have been removed.
It is the possession of the tenant under the landlord which gives rise to the

estoppel. Fowler v. Simpson, 79 Tex. 611, IS S. W. 682 (1891). The posses
sion of the tenant after the entry by the record owner is the same as a new

entry by the tenant. Where the landlord wishes to re-establish adverse
possession relying on the instrumentality of an agent, he is bound by the

agent's acts, and his claim to adverse possession cannot be any greater than
the agent's claim. Patterson v. Hubbard, supra. In such a situation the tenant

can deny his first landlord's title, and the attornment thereby becoming opera
tive, this new possession would be rendered permissive with regard to the
record owner. Therefore, for the tenant's possession to become adverse to the
attornee-record owner, the tenant must bring to the attornee's knowledge
the adverse claim of the first landlord. For permissive possession to become

adverse, notice must be given to the landlord. 51 C. J. S., Landlord and
Tenant �� 282, 283, 266 (1947). Hence, failing to re-establish any hostile
adverse holding for the first landlord, that claim of title by adverse possession
should fail, if the logging company's operations were such an entry by the
record owner. Accordingly the court remanded the case to determine whether
there was such an entry.
But then the court adds that even if the logging company's operations were

not such an entry as would interrupt the running of the statute of limitations,
still, the court believes that the adverse claim cannot be maintained, because
of the attornment of the tenant-agent and the tenant's failure to maintain
an adverse claim against the record owner for his principal-landlord. The
court here cited Thompson v. Pioche, supra, which held that where a tenant
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is in possession under a landlord, and the legal owner executes a lease with

this tenant without the knowledge or means of knowledge of the tenant-

landlord relationship, the possession of the tenant, after the execution of such
a lease, and while the attornee has no knowledge of a prior landlord, is not

of such adverse character as to set the statute of limitations running in favor
of the landlord. The court also relied on Turpin v. Saunders, supra, which
held that since the attornee did not know of the tenant-landlord relationship
of the attornor, nor had the means of knowing of the landlord's adverse

claim, and since no entry had been made under a claim of title, an essential
of adverse possession was missing, so that the attornee prevailed. Cf. Chicot
Lumber Co. v. Dardell, 84 Ark. 140, 104 S. W. 1100 (1907); See Louisiana &
Texas Lumber Co. v. Alexander, supra; Powell Lumber Co. v. Nobles, 44 S. W.
2d 774 (Tex. Ct. Civ. App. 1931).
In the majority of such cases the courts have based their decisions on the

fact of the landlord's knowledge of the attornment, thereby ignoring any
hardship on the attornee due to his lack of knowledge of the tenant-landlord

relationship. The court in the present case recognizes a refinement of the

original rule, so that where the adverse possession of the landlord is actually
interrupted by an entry of the legal owner, the tenant is no longer estopped to

deny his landlord's title, but must effect a re-entry in his landlord's name to

re-establish his landlord's adverse claim. The Court even suggests a further
refinement of the rule: when the attornee is the legal title holder, he is entitled
to know the nature of the adverse claim; the landlord should bear the respon
sibility for his agent-tenant's failure to properly represent the adverse claim.

JOHN J. MCCARTHY

REAL PROPERTY�An Oral License Becomes Permanent and Irrevoca
ble Where It Is Shown that the Licensor Intended It To Be Per

manent, and the Licensee Acted upon It by Making Valuable
Expenditures.

Plaintiffs and the father of defendants, C. M. Purvine, were neighboring
farmers. The only water on plaintiff's land was generally unsatisfactory for
domestic use, whereas on Purvine's land there were several springs which
contained an adequate supply of water to supply all the uses of the owners of
both farms. C. M. Purvine gave plaintiffs oral permission to use a portion
of the water in one of the springs and to remove the water by means of a

pipe line across Purvine's property to plaintiffs'. Plaintiffs, acting on this oral
permission, installed a pipe line from the spring and made certain installations
in their buildings to make use of the newly acquired water flow, such installa
tions costing about $700. Plaintiffs used the water from the spring for over
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five years until their neighbor, C. M. Purvine, died and the right and title
to his land descended to his heirs, defendants in this case. This action was

brought by plaintiffs for a declaratory judgment establishing a right of way
for the pipe line and for a portion of the water in the spring and for injunc
tive relief. Plaintiffs contend that the oral permission given by C. M. Purvine
was intended to be permanent and therefore irrevocable after being acted
upon. The defendants, on the other hand, claim that the permission was never

intended to be permanent but was given only for the length of time plaintiffs
would require to make certain repairs to their well. Held, the evidence showed
that it was intended by both parties to the transaction that the permission to

use the water would be permanent, and an oral license was created which was

irrevocable. Shepard v. Purvine, 248 P. 2d 352 (Ore. Sept. 24, 1952).
The court relied largely on oral testimony given by the plaintiffs and the

defendants, which dealt with the question as to whether C. M. Purvine in
tended that the license be permanent, and arrived at the conclusion that it
was so intended in spite of the defendants' testimony directly to the contrary.
Defendants, it was held, were "estopped to deny" the claim.
At common law a license was never permanent and was revocable at the

will of the licensor regardless of any action the licensee might have taken in
reliance on the license. Wood v. Leadbitter, 13 Mees. & W. 838, 153 Eng.
Rep. 351 (Ex. 1845). This is still the majority rule in the United States.

Heisley v. Eastman, 102 Ore. 137, 201 Pac. 872 (1921). To hold otherwise
would be to create an easement in the land without satisfying the requirements
for the creation thereof. In the leading case of Cook v. Stearns, 11 Mass. 533

(1814), it was stated that licenses granting an estate are not good without
a deed, and a parol license merely gives authority to do some acts on the
land of another and does not pass any interest therein. The granting of a

permanent license by parol would be, according to many authorities, directly
contrary to the Statute of Frauds and to permit it would pass title without
a written conveyance. Thoemke v. Fiedler, 91 Wis. 386, 64 N. W. 1030

(1895).
In spite of the majority rule there is a considerable body of authority

holding a license irrevocable where the licensee would be greatly injured by a

revocation of the license. Most authorities agree that the minority view of the

irrevocability of a license which has been acted upon by the licensee through
the expenditures of a large sum of money or its equivalent in labor is based
on two theories: (1) the license becomes executed by the expenditure of

money in pursuance of the license, is transformed into a grant and is irrevoca

ble; or (2) the doctrine of equitable estoppel, in which equity refuses to

permit the licensor to perpetrate a fraud on the licensee under cover of the
Statute of Frauds. Heisley v. Eastman, supra; 33 Am. Jur., Licenses � 103

(1941); 2 Thompson, Real Property �� 714, 720 (1939). The first of these
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theories finds support in the leading case of Rerick v. Kern, 14 Serg. & R. 267

(Pa. Sup. 1826). In that case the licensee built a mill in reliance on the
licensor's permission to divert a stream of water, but later the license was re

voked and an attempt made to return the water to its natural course. The
court held that a license may become an agreement on valuable consideration
and since the agreement was partly executed, it is considered to have been a

formal conveyance. This case has been followed ever since in Pennsylvania,
and other states have relied on it for authority.
The principal case falls within the second of these two theories and relies

on Baum v. Denn, 187 Ore. 401, 211 P. 2d 478 (1949), in which it was stated
on page 407, "... in this state�in keeping with the minority rule�such
license becomes irrevocable if, in reliance thereon, the licensee makes perma
nent and valuable improvements." The court in the Baum case based its
decision on the theory of equitable estoppel, holding that permission to revoke
would be to allow the licensor to perpetrate a fraud on the licensee. Thus
the principal case recognized the minority rule and applied it here. But the
ride was applied only incidentally, for after stating the rule in the Baum case

the court went on to determine, by reviewing the evidence, whether or not

it was intended by the parties to the license transaction that it be permanent.
It would appear that the court was thereby making an attempt to strengthen
the case by showing the subjective intent of the licensor. The opinion could
have been simply set down by stating the rule of irrevocabihty of executed

licenses, and basing the decision on the rule, since there was adequate evidence
of valuable improvements made in reliance on the license. But the court

chose to rest its decision on the intended permanence of the license. The court

states, "If the agreement was as is contended for by plamtiffs, then plaintiffs
have an irrevocable license to use the water and maintain their pipe line
across defendants' lands." And again, "If the original agreement was as con

tended by defendants . . . the license they [plaintiffs] originally had was

revocable and has been revoked by defendants." So it is readily seen that the
intention of the parties was given the greater weight in deciding the case.

It is to be noted, however, that where it is found that the licensor led the
licensee to believe that the privilege to make use of the land was to be per
manent, then the courts following the estoppel theory hold that the licensor
is estopped to deny the permanence of the license, the subjective intent of the
licensor notwithstanding. Rhodes v. Otis, 33 Ala. 578 (1859); Munch v.

Stelter, 109 Minn. 403, 124 N. W. 14 (1910); Willson v. Watts, 156 Ore.

134, 66 P. 2d 1172 (1937). In the case of Cape Girardeau & T. B. T. Ry. v.
St. Louis & G. Ry., 222 Mo. 461, 121 S. W. 300 (1909), the license as granted
stated specifically that it was only a revocable license. The court nevertheless

applied the doctrine of equitable estoppel in declaring the license irrevocable
in spite of the manifest intention of the licensor, because the licensee acted on

the license by making large expenditures thereon.
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The desire of land owners and those with interests in land has always been
strong to maintain a high degree of certainty as to their rights in the land.
For this reason the common law of easements and licenses grew up, and if
the strict requirements for the granting of an easement were not complied with
when the right to use another's land was given, there resulted a revocable
license. A departure from that strict rule leads necessarily to a certain amount
of uncertainty as to the rights of the parties. The theory of equitable estoppel
in avoiding revocation of a license gives the courts considerable latitude in
their decisions. This leads to uncertainties in a large number of borderline
cases. If the strict rule were adhered to, a licensee would not expect to gain
any rights beyond the will of the licensor and would, if he wished to protect
himself, insure that the right in the other's land was granted in compliance
with all the requirements of an easement before making substantial expendi
tures. Great Falls Waterworks Co. v. Great Northern Ry., 21 Mont. 487, 54
Pac. 963 (1898).
It is readily conceded that many cases will arise in which the application of

the strict rule of the common law would be so harsh and unconscionable that
a court of equity, or even a court of law, would not apply it. Then certainty
must be sacrificed to avoid undue hardship to a licensee or to avoid permit
ting the perpetration of a fraud by the licensor. The principal case accepted
and applied the minority rule as laid down previously in the state. Why, then,
did the court include in its opinion testimony introduced to determine the
licensor's intent? At the trial defendants stated unequivocally that their
father never intended that the license be permanent and the plaintiffs were as

adamant in declaring that Mr. Purvine fully intended to give them a permanent
right to the use of the water and the land. On this state of the record the court,
on appeal, determined that the evidence was sufficient to support the con

tention of the plaintiffs, even though the evidence appeared equally balanced.
Since the acts of the parties are normally all that is considered when applying
the doctrine of estoppel, it is difficult to see why the court included this

testimony in its opinion. It is submitted that little or no support is given to

the decision by its inclusion. If the equitable estoppel rule of the Baum case

is to be applied here as the opinion indicated, then giving weight to the
licensor's subjective intent would seem to weaken rather than strengthen the
case. The court indicated in the present case that had the preponderance of
the evidence of intent been on defendants' side the license would have been
revocable regardless of plaintiffs' reliance thereon. This would be contrary to

the doctrine of equitable estoppel which the court accepted. It would seem

that the court could have arrived at the same conclusion with more clarity
and with a greater degree of certainty resulting if the actual intent of the
licensor had been disregarded. The court would then avoid further confusion
of an already unsettled subject without upsetting the holding in any respect.

DAVID L. MUNNS
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STATUTES�An Illustration of the Use of the Illinois Post-Convic-
tion Hearing Act as a Procedural Supplement To Review of Al
legedly Irregular Convictions.

Appellant was indicted for murder in 1943, but before trial was found
insane by the behavior clinic of the criminal court and thereafter found insane

by a jury, and committed to an asylum. In March, 1944, he was returned to

the jurisdiction of the criminal court, where an assistant public defender peti
tioned that appellant had recovered and could be tried. Relying on the stipu
lation, the court directed a verdict of a finding of sanity by the jury. At the
trial for the crime, the public defender did not raise the defense of insanity,
nor was the issue of sanity passed on by a jury. Appellant was convicted of
murder and sentenced to imprisonment for ninety-nine years. Seven years
later he instituted proceedings under the recently enacted Post-Conviction

Hearing Act, Laws of Illinois 1949, p. 722; Smith-Hurd's HI. Ann. Stat. 1936,
1952 pkt. supp., � 826. His petition averred that the appointed counsel did
not object to a confession obtained when appellant was insane; nor did the
counsel confer with him before the trial, or object to evidence of previous
conviction during the trial. These sworn statements in his petition were not

substantiated by affidavits or documents. The motion of the People to dismiss
was sustained, and the petitioner brought error. Held, that allegations of

irregularities tending to abridge petitioner's defense of insanity, coupled with

petitioner's sworn statement that he never conferred with his counsel until the

day of trial raised substantial constitutional questions which were sufficient to
entitle petitioner to a post-conviction hearing. People v. Reeves, 107 N. E. 2d

861, (HI. Sept. 17, 1952).
Whether unsupported allegations of the incompetency of counsel are suffi

cient to invoke the Illinois Post-Conviction Hearing Act presents the real
issue in this case. Under the Constitution of the United States, Sixth Amend

ment, an accused is entitled to counsel; this is also in force in the constitu
tions of all the states, e.g., Illinois Constitution of 1870, Art. n, � 9.
The fundamental guarantee of right of an accused to have counsel is for

the purpose of preparing accused's defense and to see that he has a legal
trial. McCaU v. State, 136 Fla. 343, 186 So. 667 (1939). "Due process of
law . . . does not necessarily include or exclude representation by counsel. The
substance of due process may be denied although the accused is represented
by a coterie of counsel, yet he may have it although unaccompanied by counsel.
Due process, or the lack of it, is based upon substance and not form. Amrine
v. Tines, 131 F. 2d 827, 833 (10th Cir. 1942).
The right to the assistance of counsel includes reasonable time for the coun

sel to prepare the defense. People v. Blumenfeld, 330 ID. 474, 161 N. E. 857
(1928). What constitutes a reasonable time is in conflict; ten minutes consul
tation between arraignment and trial was not enough in Poindexter v. State,
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183 Tenn. 193, 191 S. W. 2d 445 (1946), while fifteen minutes was consid
ered sufficient in United States v. Wight, 176 F. 2d 376 (2d Cir. 1949). Gen

erally, appointment of counsel must be made before a plea of guilty or a jury
waiver is accepted, or the cause called for trial, and before anything is done
that would prejudice accused in his defense. People v. Jameson, 387 111. 367,
56 N. E. 2d 790 (1944).
As to the quality of representation, ". . . the constitution does not guar

antee the assistance of the most brilliant counsel." United States v. Thomp
son, 56 F. Supp. 683, 688 (S. D. N. Y. 1944). The attorney appointed should
be of sufficient ability to protect adequately the rights of the defendant, and
must not have any interest adverse to the defendant. People v. Bopp, 279
111. 184, 116 N. E. 679 (1917).
The court in the principal case cited with approval the opinion of Minton, J.,

in United States v. Ragen, 166 F. 2d 976, 980 (7th Cir. 1948):
Whenever the court in good faith appoints or accepts the appearance of a mem

ber of the bar in good standing to represent a defendant, the presumption is that
such counsel is competent. Otherwise, he would not be in good standing at the
bar and accepted by the court. . . . The best of counsel makes mistakes. His

mistakes, although indicative of lack of skill or even incompetency, will not

vitiate the trial unless on the whole the representation is of such low caliber as

to amount to no representation and to reduce the trial to a farce.

The established rule seems to be that a poor defense does not justify re

versal of the judgment where such judgment is supported by the evidence, but
may be properly considered in determining whether the accused has been

legally convicted. People v. Nitti, 312 111. 73, 143 N. E. 448 (1924).
The Supreme Court of Illinois indicated that a determination of the compe

tency of appointed counsel, merely on the sworn statement of petitioner and
the trial record, would be improper at this stage of the proceedings. How

ever, the court felt that these unsubstantiated allegations and the record, con
sidered together, were sufficient to sustain submission of the matter to a

jury for determination under the Post-Conviction Hearing Act.
An important aspect of the instant case is the insight afforded into the

workings of the Post-Conviction Hearing Act�Illinois' answer to the current

concept of the due process clause of the Fourteenth Amendment as expounded
by the Supreme Court of the United States.

Subsequent to the adoption of the Fourteenth Amendment, it became ap
parent that the Supreme Court would not construe it to be a mathematical

application of the first eight amendments to the Constitution, nor did the
Court believe it was the intent of the drafters and the adopting state legisla
tures to so construe it. See Twining v. New Jersey, 211 U. S. 78 (1908).
Beginning with Powell v. Alabama, 287 U. S. 45 (1932), the Supreme Court

expanded the concept of the substantive and procedural rights afforded and
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guaranteed by the Due Process Clause in a long stream of cases. Where in

the Twining case, supra, the Court had felt that none of the first eight amend
ments to the Constitution applied per se to the states, in Palko v. Connecticut,
302 TJ. S. 319 (1937) the Court felt that some did apply. So cases of confes
sions obtained by coercion, Lisbena v. California, 314 U. S. 219 (1941), by
third degree, Haley v. Ohio, 332 U. S. 596 (1948), or detention and long and
continuous questioning, Malinsky v. New York, 324 U. S. 401 (1945); and
cases of failure to supply adequate counsel, Powell v. Alabama, supra, denial
of request for counsel, House v. Mayo, 324 U. S. 42 (1945), and even failure
to offer counsel, Tompkins v. Missouri, 323 U. S. 485 (1944), were construed
as violative of due process.
Judicial review reposed upon the Supreme Court an exercise of judgment

upon the whole course of the proceedings in order to ascertain whether they
offend those canons of decency and fairness which express the notions of jus
tice of English-speaking peoples. Adamson v. California, 332 U. S. 46 (1947).
In the State of Illinois, the warden of the state penitentiary had enforced a

rule that prisoners could not resort to the courts except through counsel. When
this situation was exposed and the ban lifted, United States v. Ragen, 54 F.

Supp. 973 (N. D. 111. 1944), the state and federal courts were deluged with
habeas corpus proceedings originating in the state penitentiaries. There were

three state remedies available, but considerable doubt respecting the appropri
ateness, applicability, and scope of these remedies existed. The remedy of
writ of error applied only to the common law record, and was not concerned
with review on procedural grounds. The statutory writ of error coram nobis

applied only to matter not shown at the original trial. The writ of habeas

corpus went only to the question of jurisdiction; uncertainty existed as to

its availability as a remedy on the question of due process. In addition, there
was no provision for appeal from the trial court to the Supreme Court of

Illinois, all habeas corpus cases being carried to the Supreme Court of the
United States. Also, few of the trial courts gave reasons or grounds for
dismissal.
A long series of these cases were taken to the Supreme Court of the United

States, causing dissatisfaction by that body with the remedies available in
Illinois. The Supreme Court held that the state must afford prisoners some

clearly defined method by which they might raise claims of denial of federal

rights, Young v. Ragen, 337 U. S. 235 (1949), so that questions of funda
mental justice protected by the Due Process Clause might be raised dehors
the record. Carter v. Illinois, 329 U. S. .173 (1946). The doctrine of exhaus
tion of state remedies before the federal courts will intervene, Ex parte Hawk,
321 U. S. 114 (1944), presupposed that some adequate state remedy existed.

Young v. Ragen, supra.
The Post-Conviction Hearing Act does not provide for a direct review of
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the trial but rather for an original and independent inquiry into the question
of whether prisoners were denied substantial constitutional rights in the pro
ceedings resulting in imprisonment. It is not a substitute for direct review,
nor does it effect a reconsideration of issues or questions adjudicated. It does
not replace the existing remedies, but is in addition to them. It changes the
rule of venue that applied to habeas corpus proceedings, in that venue under
the Act is fixed in the court in which conviction took place, relieving county
and circuit courts wherein penal institutions are located from the great burden
placed on them before.

Any claim of substantial denial of constitutional rights not raised in the
original or amended petition is waived. The final judgment of the trial court
is res judicata. However, the decision of the trial court is subject to review

by the Supreme Court of Illinois, unlike habeas corpus, so that the develop
ment of the law will proceed, as indicated by the principal case, along uniform
lines.
The Act is one state's attempt to safeguard constitutional rights by its own

processes and thereby avoid federal interference with state court procedures
under the Due Process Clause. It has been welcomed by the Supreme Court
of the United States and publicly commended by Chief Justice Vinson. It is
also being used as a model for a similar enactment in New Jersey.

LIONEL J. GOULET



BOOK REVIEWS
INTERNATIONAL LAW, VOL. II, DISPUTES, WAR AND NEUTRALITY�

L. Oppenheim. 7th Edition by H. Lauterpacht. Longmans, Green and Co.,
London, 19S2. Pp. liii, 941. 80s.

The publication of the volume on Disputes, War and Neutrality com

pletes the Seventh Edition of this authoritative text. The Sixth Edition
of this portion of the text appeared in 1940, and a limited revision was

undertaken in the Sixth Revised Edition of 1944. The present volume
is thus the first which has permitted the editor to give comprehensive
consideration to developments in the law of war during World War II
and to the function of the United Nations in the settlement of inter
national disputes.
The size of the new volume is itself indicative of the significant changes

which have taken place in this area of the law during the last decade.
The present volume is 184 pages longer than the previous edition. Those
chapters and sections dealing with the International Court of Justice,
the settlement of disputes by the United Nations, the law of land and
aerial warfare, and war crimes are either completely new or have been
rewritten to a considerable extent. That this much revision should have
been necessary is indeed a sign of health and vigor in some fields of the
law which are too often looked upon as archaic or trivial or even some

what sinister. Far from being in a chaotic state,1 much of the law of
war is codified and illuminated by current case law to a greater extent
than are most of the other sections of international law. Admittedly,
the development of new techniques of destruction had undermined the
law governing the actual conduct of hostilities on land, naval warfare,
aerial bombardment, and prize. The use of the airplane and the sub
marine and the participation of the whole economy and population in
warfare have tended to diminish the protection which persons and prop
erty formerly enjoyed in the course of actual hostilities on land or sea.

By contrast, however, the law of land warfare has maintained its signifi
cance and even gained in importance in dealing with situations in which

enemy persons are brought face to face other than in the heat of battle�

in governing the treatment of prisoners of war, the wounded and sick,
the civilian population, and occupied areas. It is frequently overlooked
that the protection of human rights has received its most effective
affirmation in the context of safeguarding the victims of war.
It is one of the primary virtues of Oppenheim's International Law

1 Kunz, The Chaotic Status of the Laws of War and the Urgent Necessity for Their

Revision, 45 Am. J. Int. Law 37 (1951).
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that it has been revised from time to time in light of changes in the law
and has generally been kept on a current basis.2 Like all law books, texts
on international law lose their value with the passage of time and, if
periodic revision is not undertaken, obsolescence is as real a threat to
such a masterpiece as Hyde's International Law as to the lowliest
monograph.
The obligation of reflecting the current state of international law must

necessarily impose a heavy burden upon an editor. He must, as a first

requirement, be equally conversant with all branches of international
law. Secondly, it is impossible for him to sidestep difficult problems
which are of current importance. With reference to the legality of the
use of atomic weapons, for example, Professor Lauterpacht suggests that
sanction may exist in international law for the use of such weapons if

they are employed in reprisal for actual prior use by the enemy or

against a belligerent who has, by widespread and cynical violation of
international law, put himself outside the protection of the law.3 And

finally, in dealing with a body of law which is still essentially in a

primitive state, the function of an editor cannot be confined to the col
lection of precedents and their reduction to rules and principles. Pro
fessor Lauterpacht, while setting forth the state of the law as it has
hitherto existed, indicates in those areas which are undergoing change,
what principles should be for future application. To single out but one

instance, he points out that qualified neutrality is compatible with the

obligations of a member of the United Nations, except if the United
Nations has called upon the state concerned to take armed enforcement
action under Chapter VII of the Charter.4
This thoughtful and judicious volume is indispensable to any person

concerned with international law. It may be stated with conviction that,
with its companion volume on the law of peace, it comprises the most

valuable treatise on international law available in the English language
today. As in past editions, the utility of the current volume is enhanced

by copious references to cases and other literature and by an excellent
index. R. R. baxter*

2 The answer to those who complain that the extent of editorial revision has made it

impossible to distinguish the views of Professor Oppenheim from those of Professor

Lauterpacht (see, e.g., Finch, 44 Am. J. Int. Law 784, 78S (19S0)) is, of course, that the

words of the original author may be consulted in the Second Edition, the last prepared
by Professor Oppenheim.

3 Oppenheim, International Law (7th ed., H. Lauterpacht, 1952) Vol. II: Disputes, War
and Neutrality, at p. 351.
4 Id. at 647-652.
* Member of the Massachusetts Bar.
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POLITICAL AND CIVIL RIGHTS IN THE UNITED STATES�Thomas L
Emerson and David Haber. Dennis & Co., New York, 1952. Pp. xx, 1209.

This is a valuable and comprehensive collection of cases and related
materials on an important subject�perhaps the most important subject
of our times. Communist aggression without, and Communist infiltration

within, has made the issue of our political and civil rights of paramount
concern to all tJioughtful citizens. The authors, in introducing the volume,
confess to a strong bias in favor of these rights. Who is not so biased?
The question here, as in so many other aspects of life, is the means and
not the end. Certainly, if the Communists succeed in their designs our

political and civil rights will vanish. Yet, how to combat Communism
successfully and at the same time preserve our traditional democratic
liberties is the major dilemma confronting us. On its solution courts

and legislators divide and men of good will differ, notwithstanding that
all share the same objective and subscribe to common principles.
Surely, no one who believes in democracy would deny the self-evident

truths stated so well by President Truman in bis address on December

15, 1952, dedicating the new shrine in the National Archives for the

Constitution, the Declaration of Independence and the Bill of Rights.
In this address President Truman said:

All freedom-loving nations, not the United States alone, are facing a stern

challenge from the Communist tyranny. In the circumstances, alarm is justified.
The man who isn't alarmed simply doesn't understand the situation�or he is crazy.
But alarm is one thing, and hysteria is another. Hysteria impels people to

destroy the very thing they are straggling to preserve.
Invasion and conquest by Communist armies would be a horror beyond our

capacity to imagine. But invasion and conquest by Communist ideas of right
and wrong would be just as bad.
For us to embrace the methods and morals of communism in order to defeat

Communist aggression would be a moral disaster worse than any physical
catastrophe If that should come to pass, then the Constitution and the Declara
tion would be utterly dead and what we are doing today would be the gloomiest
burial in the history of the world.

Yet. although they would agree unreservedlywith this ringing declaration
of the President's, great judges like Learned Hand on the one side and

Justices Douglas and Black, on the other, are on opposite sides in deciding
the constitutionality of the Smith Act and similar division exists among

equally devoted judges in our federal and state courts.

This book is designed to be and is up to the minute. It includes such
recent decisions as the Miracle case,1 the Group Libel case,8 the Feinberg
i Burstyn v. Wilson, 343 U.S. 495 (1952).
2 Beauhamais v. minors, 343 U.S. 230 (1952).
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Law case,3 and other important decisions through the October 1951 term
of the Supreme Court. Yet, since new developments in this field are

occurring almost daily and since new law is being continuously ex

pounded, supplementation already is or soon will be needed.

On December 15, 1952, the Supreme Court, in a unanimous opinion,*
declared that the Oklahoma loyalty oath statute requiring all state em

ployees to swear that they do not belong to subversive organizations,
without regard to their knowledge of such organizations' principles, vio
lates the due process clause of the Fourteenth Amendment. The holding
is significant in itself. Perhaps the case will become more significant as
indicative of a growing feeling on the part of the Court that it may
have gone too far in prior decisions in permitting legislative interference
with freedom of speech, inquiry and association.
The Supreme Court is likewise on the threshold of deciding what may

well be the most important civil rights case of this period. I refer, of
course, to the public school segregation cases, argued during the second
week of December, 1952. In these cases, the court is being called upon
forthrightly to lay to rest the doctrine of separate but equal enunciated
in Plessy v. Ferguson.5 From the record in these cases it would seem

that the court can no longer avoid a decision on this issue, as it managed
to do in the higher education segregation cases.6 South Carolina has
declared that if the court invalidates its segregated public school system
it will abolish public education in favor of private schools. Thus, the
court is confronted with the first challenge to its authority since the Dred
Scott decision. The ultimate result, whatever it may be, will be an im

portant part of the history of our times and will affect the future of
our democracy, both at home and abroad.
It is not possible, within the scope of this review even to list all of

the facets of political and civil rights treated by the authors. Dr. Hutch-

ins, in his foreword, correctly describes the volume as a complete bibli

ography of the field. The book contains not only court decisions but also
excerpts from articles, reports, texts and other material. Perhaps the
excellent notes of the authors constitute its outstanding feature. These
notes represent an invaluable collection of authority on all phases and
sides of the subject. The book, therefore, will serve, not only as a col-

3 Adler v. Board of Education, 342 U.S. 485 (1952).
4 Wieman v. Updegraff, 21 U. S. L. Week 4057 (U.S. December 15, 1952).
5 163 U.S. 537 (1896).
6 Sweatt v. Painter, 339 U. S. 629 (1950) ; McLaurin v. Oklahoma State Regents, 339

U.S. 637 (1950).
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lection of materials for law students but also as an indispensable reference
source for judges, lawyers, legislators, workers in the social sciences
and finally, and not least, the thoughtful citizen rightly concerned and
interested in this absorbing problem.

ARTHUR J. GOLDBERG*

PROBLEMS OF THE FAMILY�Fowler Harper. Bobbs-Merrill Company, Inc.,
Indianapolis, 1952. Pp. x, 806. $9.00.

"The book is an experiment in the integration of the various disciplines
which deal with the problems of the family." So states the author in
his preface. In content the book is about equally divided between legal
case and textual material and excerpts from sociological, anthropological
and psychiatric literature. Since the case treatment is certainly ade
quate, this review will deal only with the unique attempt to weld legal
and non-legal material into a comprehensive whole.
A reader who is famihar with the legal materials lays down this book

after a first perusal with the definite impression that somewhere along
the line his education has been sadly neglected. There is presented such
a welter of conflicting impressions and opinions on family problems that
the temptation arises to dismiss the whole affair as insoluble. Certainly
one whose views are not already formed would find it difficult to extract
a satisfactory philosophy from the materials presented. It is natural to
expect that Pope Pius XI1 and the modern sociologists would have dif
ferent approaches to the problem. However one would expect more sub
stance from the sociologists than what is propounded. Instead one is
treated to the familiar fare of economic explanations for broken homes,2
to a finely spun theory that our divorce problem is due to the "cultural

lag" between our "material" and "adaptive" cultures,3 and to a prag
matic and statistical approach to the sex problem both before4 and after5
marriage.
The various extracts, it must be remembered, are an "experiment in

integration." There is integration in the sense that many and various

viewpoints are presented in one volume. There is no integration in the

* Member of the Illinois Bar, General Counsel, Congress of Industrial Organizations.

1 Harper, Problems of the Family, p. 33 (19S2).
2 Id. at SO.
3 Id. at 655.
4 Id. at 67.
5 Id. at 302.
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sense that after this has been done we are any nearer to the widespread
insuring of family stability. This is unusual. Generally the scientific
presentation of a problem indicates avenues of approach to a solution.
If this evaluation is correct, one may ask what principles governed the

selection of the non-legal material. Even eclecticism has its responsi
bilities and goals. The particular principle utilized may perhaps explain
why the collocation of legal and non-legal materials seems so unsatis
factory to this reader, at least.
The author indicates in his preface that thinking in the field of family

problems "has been based on a concept of fault. . . . Perhaps the basic
trouble, in many cases, is something other than fault. If it is, both moral

ity and law need help from other fields to get at the difficulty."6 This
seems to be the point of departure. One is tempted to think that, trans
lated, this means that perhaps the fault concept prevents us from seeing
things clearly and seeing them whole. Most of the selections would seem

to bear out this observation. If this is true, one can reasonably take
issue on fundamentals.

It is submitted that perhaps there can be no departure from the fault
concept at all, even temporary. If a study of non-legal materials is
beneficial (and no one would deny that it is), it is only beneficial if
the fault concept is not forgotten.
Fault has significance because man is what he is�a being composed

of body and soul whose distinguishing characteristics are reason and free
will. Such a premise necessarily imports fault since man can choose evil.
Hence to forget or minimize fault is to forget man as man. Once his
true nature is forgotten, the tendency is to assimilate him to a mouse

in a biological experiment. It is wise to know man's activities and re

actions but it is equally wise to know what is acting and reacting. Other
wise his marital and sexual deviations and his aberrations in other con
texts are largely unexplained although they may be extensively catalogued.
Only the fact that he can fall from a height makes us react so posi
tively to his failures. To saturate ourselves with man's failures alone
will not help us to solve the problem. A doctor can only study disease

intelligently if he knows, in a general way at least, what is normal.

The value, therefore, of sociological and other materials which lose

sight of this truth is open to question. Any value remaining would seem

to be merely statistical and factual. The value-judgments derived from

scanning statistics depend in great measure on the philosophical postu-
6 Id. at iii.
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lates of the one judging.7 And ultimately it will be attitudes, not statistics,
which will deterrnine our future handling of marriage problems.
Despite these large reservations, the book is valuable as a collection

of mteresting materials. As a teaching tool, however, the work seems

somewhat unwieldy.
PHILIP A. RYAN*

TO WIN THESE RIGHTS. A PERSONAL STORY OF THE CIO LN THE SOUTH
�Lucy Randolph Mason. Harper and Bros., New York, 1952. Pp. xv, 206. $3.00.

This is the personal history of a gentlewoman for the past 15 years.
But it is also the history of the CIO's efforts to organize the unorganized
segment of southern industry, for Miss Mason's experiences, for the
time mentioned, have been inextricably bound with the union's organi
zation drive. It is the story told by a member of one of the oldest
families of the South, by one whose life has been devoted to social reform
and public betterment.

In 1937 there were two novitiates in this movement to extend southern
unionization. One was the CIO, the other, Miss Mason. Both engaged
in the task because, new and unafraid, they believed it was an instrument
which would level the formidable barriers of prejudice, hate and poverty.
The story, as told, is impressive but not very penetrating. The related

incidents are pregnant with feeling, but as a result of being narrated in
an ad seriatim fashion, leave a case-book flavor. The impact is super
ficial and much of the dramatic effect is dissipated.
The book is short, containing only eight thin chapters. These relate

to Miss Mason's own background and early life and how she became
"union-conscious." They deal with the development of the CIO in the
South and the leading personalities in the organization who "quarter-
backed" the drive in its initial days. A section is devoted to the economic

7 Id. at 67. E.g., Prof. Llewellyn in commenting on the Kinsey report has this to say:

"On the side of the hugely rising divorce rate, how far could something in the nature of

'companionate marriage'�i.e., a recognized one-to-one relation looking with hope toward

permanence�meet the male need and increase later the marriage chances of success?"
And further, at p. 69: "It is not good for marriage to so raise the young that premarital
intercourse in . . . range and quantity drives them into promiscuity rather than into a

regularized, recognized relation." This involves the relativistic idea that what is now

promiscuous will cease to be so if it becomes a "regularized relation.' "

* Member of the Pennsylvania Bar; Professor of Law, Georgetown University, School
of Law.
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state of the basic industries which were the cynosure of the labor
organizers�auto, steel, copper, textiles, telephone and wood.
One chapter analyzes and relates the enforcement, or more appropri

ately, the abridgment or lack of enforcement, of the law in the region.
The denial of due process, the violations of basic civil rights, the use

of the law enforcement machinery for the exclusive benefit of the local
mill owners to abrogate the constitutional privileges and immunities of
both workers and union organizers is disclosed in all its shamefulness
and brutality.
Other sections of the book concern themselves with pen portraits of

lower echelon labor leaders who led the union forces. There is also a

chapter dealing with the colored union representatives. This matter is
a most significant development in this struggle to emancipate the South
from the chains, which have retarded, if not prevented, its economic
advancement. The saga of these Negroes leading their fellow workers,
white and black, is an inspiring tale. In the penultimate chapter the role
of the church in this foray is discussed at some length. It is interesting
to note that some adverse criticism is directed at the activities of certain
churchmen. Others, of course, are accorded praise for their efforts on

behalf of the unionization movement.

In the concluding chapter Miss Mason describes what this work has
meant for her own personal development as well as the working people
in the region.
This is a good book. It is simple and direct. Perhaps it is a little too

simple. A picture of labor is painted that is just too unsullied; labor
leaders just too devoted to their goals with a singularity of purpose.
None of the factionalism and backbiting, which has characterized a good
part of the southern drive, is mentioned by the author. The internecine
struggle in the Textile Workers Union, a key organization in the southern
drive, is significant by its omission. Nor are all the backward practices
of CIO unions relative to segregation and discrimination of colored
workers related in detail. No one would attempt to detract from the
heartwarming progress that the unions have made, nevertheless the curve

of advancement has not been as unilinear as readers might be led to
believe from reading the work.
It is inconceivable that the author could have played the role she

ascribes to herself in the union movement and not been aware of these
factors. Miss Mason may well believe that a book titled To Win These
Rights properly should not encompass intra-union rivalries, but on the
other hand, the subtitle is "A Personal Story of the CIO in the South,"
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and no story of the CIO can, in good conscience, neglect these vital facets
of union history and still be either complete or meaningful.
Undoubtedly, this book is a reflection of the gentle personality of the

author which pervades all the pages of the work. She would therefore
tend to disregard and pass over the unsavory and distasteful aspects of
union life. Being gratified with the advancement which has been made,
that is what she stresses. Properly so. This is a positive philosophy.
After IS years of work in organizing the South, considerable progress
can be recorded. But it would not have been remiss to mention in greater
detail the long road yet to be traversed on the road to social progress.

JACOB SETDENBERG*

* Member of the Pennsylvania Bar and Consultant, President's Committee on Govern
ment Contract Compliance.
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