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RACIAL RAMPARTS IN THE NATION'S CAPITAL*
pHINEAS iNDRITZf

WASHINGTON, D. C, as our Capital City, symbolically repre
sents, and is the cynosure of, the nation as a whole. More, it is

"the window through which the world looks into our house." Em

bassies, legations and representatives of foreign nations abound in Wash
ington. What they see and experience in the Capital City is often the
basis on which they judge America. In a world the majority of whose
inhabitants are "non-white," racial discrimination in Washington be
comes potent propaganda in the mouths and pens of those unfriendly
to us, and adversely affects our relations with those who are or should
be our allies.1 Local incidents become international insults. Neither
we nor our friends can make adequate explanation. And the impor
tance of these incidents has been heightened by the role of the United
States in the battle against fascist racism during World War II and by
our position of leadership as the exponent of human freedom in the
current cold war between democracy and totalitarianism.

One would suppose that the cosmopolitan capital of a nation whose
interests range the earth would have little truck with racialism; that

only an occasional "wool-hat" who got on the wrong train would in-

* The views here expressed are entirely those of the author and are not necessarily
the views of any other person or of any organization or agency.

t Member of the Bar: District of Columbia, Illinois, Maryland.
1 Letter, Secretary of State (May 8, 1946), quoted in To Secure These Rights, Report

of the President's Committee on Civil Rights 146-147 (U.S.G.P.O. 1947); Segregation
in Washington, Report of the National Committee on Segregation in the Nation's
Capital 4-10 (1948) ; Brief of American Veterans Committee as amicus curiae, Appendix
A, in John R. Thompson Co. v. District of Columbia, no. 11039, D. C. Cir., Jan. 22,
1953. A vivid illustration was the refusal of the Republic of Panama to lease military
bases to the United States, largely because of racial discrimination practiced by the
United States and its citizens against Panamanians. Washington Post, Dec. 24, 1947,
p. 1, col. 8, p. 2, col. 1; id., Dec. 28, 1947, p. IB, col. 3, p. 6B, col. 2. See also the section
on "Discrimination and International Relations" in Sen. Rep. No. 2080, 82d Cong., 2d
Sess. (19S2).
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dulge in the queer and perverted luxury of racial discrimination. The
contrary is the case: Racial discrimination is widespread, and almost

every aspect of the city's business, social, educational, and recreational
life is enmeshed in the question of how it affects the current patterns
of racial segregation. In part this is due to the influence of the
Congressional delegation from the South, and in part to the schizophrenic
outlook of a city whose day-to-day life is frequently more conditioned

by provincial habit patterns than by the cross currents of national and
international affairs.2

I�Prologue

A little over five years ago, the President's Committee on Civil Rights,
describing the status of civil rights in the District of Columbia as "a

graphic illustration of a failure of democracy," said :3
For Negro Americans, Washington is not just the nation's capital. It is

the point at which all public transportation into the South becomes "Jim Crow."
If he stops in Washington, a Negro may dine like other men in the Union

Station, but as soon as he steps out into the capital, he leaves such democratic
practices behind. With very few exceptions, he is refused service at down
town restaurants, he may not attend a downtown movie or play, and he has
to go into the poorer section of the city to find a night's lodging. The Negro
who decides to settle in the District must often find a home in an overcrowded,
substandard area. He must often take a job below the level of his ability.
He must send his children to the inferior public schools set aside for Negroes
and entrust his family's health to medical agencies which give inferior service.
In addition, he must endure the countless daily humiliations that the system
of segregation imposes upon the one-third of Washington that is Negro.

"This . . . situation that exists in the District of Columbia," said the

Committee, "is intolerable."4 A year later, the documentary report
of the National Committee on Segregation in the Nation's Capital termed
the city's racial practices a "blot on our nation."
These searching surveys received widespread press coverage. They

shocked the complacent, fortified the advocates of integration with addi
tional evidence, and worried the discriminators. These exposures of
the city's shame were yeasty forces, catalyzing the whole civil rights
front. The year 1949 saw considerable inroads on the status quo of

2 Washington is a "border" town, between Virginia and Maryland. According to the
1950 census, its population of 802,178 is 64.56 per cent white and 35.44 per cent non-

white. Its predominantly white suburbs bring the metropolitan region population to

1,464,089, which is 76.63 per cent white and 23.37 per cent non-white.
3 To Secure These Rights, op. cit. supra, n. 1, at 89.
* Id. at 95.
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racism. School buildings segregated during the day were made avail
able for after-hours use by integrated groups. Racial designations were

removed from the recreation planning maps of the National Capital
Park and Planning Commission; its Chairman who had defended those
designations was not reappointed when his term expired; and a Negro
architect was appointed as a member of the Commission. The D. C.
Recreation Board hastily promised to move toward the elimination of
segregation in its public recreation facilities. The official festivities of
the President's inauguration were on a wholly integrated basis. The
doors of several privately operated places of public accommodation
which previously excluded colored people were quietly opened to them.
The establishment of the non-segregated clubhouse of the American
Veterans Committee further facilitated integrated civic and social events
for many groups. The Department of the Interior held fast to its non-

segregation policy when that policy was challenged in its application to

swimming pools. White parochial schools, after several years of efforts

by Catholic inter-racial groups, began to admit colored students. Racial
bars were abandoned in the restaurants of the Washington National

Airport and of the National Zoological Park. And the Department of
Justice for the first time vigorously and directly challenged the myth
of "separate but equal" in historic briefs before the Supreme Court in
three major cases.5
Additional gains toward the abandonment of racial bars have since

been made. All but one of the major universities and colleges in the
District now admit Negroes to professional, graduate, and many of the
undergraduate courses.6 Negro enrollment in the hitherto white paro
chial schools has substantially increased, and a number of hotels,7
restaurants,8 and other privately operated places of public assembly9

5 The Justice Department's principal brief, in Henderson v. United States, 339 U.S. 816

(1950), is reprinted in Murray, States' Laws on Race and Color (1950). The Department
filed amicus curiae briefs in Sweatt v. Painter, 339 U.S. 629 (1950) and McLaurin v.

Oklahoma State Regents, 339 U.S. 637 (1950).
6 So well has integration worked in law education that continuance of the Terrell

Law School, a local law school for Negroes, became unnecessary, and it closed in 1951.
7 Report of the Housing Subcommittee (typewritten, May 29, 1951), Midcentury

White House Conference on Children and Youth (1950) ; American Jewish Congress and

National Association for the Advancement of Colored People, Civil Rights in the United

States in 1950, 75 (1950).
8 See infra, part II.
9 Washington Post, May 8, 1949, p. 1, coL 2; Washington Sunday Star, May 8, 1949,

p. 1, col. 6. In February 1952, the Daughters of the American Revolution (who in 1939
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ceased excluding colored people. Racial discrimination in federal em
ployment has become considerably less overt,10 and substantial inter
racial contact now takes place in public recreation and sports in an

atmosphere of mutual good will.11 Although its existing public housing
facilities remain segregated, the National Capital Housing Authority
recently announced that its new housing projects will be non-segre
gated;12 and significant shifts in racial residential patterns are beginning
to develop since the racial restrictive housing covenants were declared
unenforceable.13 The whole area of public relations concerning racial

excluded contralto Marian Anderson from Constitution Hall) signalized a new policy
by making that Hall available to soprano Dorothy Maynor for a Brotherhood Week
concert. Washington Post, Feb. 18, 1952, p. IB, col. 6. Shortly thereafter, the National
Theatre reopened on a nonsegregated basis. Washington Post, May 6, 1952, p. IB, col. 6.
io Exec. Order No. 9980 of July 26, 1948, 13 Fed. Reg. 4311 (1948), established a

Fair Employment Board in the Civil Service Commission.
11 See infra, part IV; also The Federal Recreation Committee, Report and Compilation

of Inter-Racial Recreational, etc., Activities and Facilities in the District of Columbia

(Nov. 1, 1951).
12 At first, this policy was made applicable only to three named new projects. Wash

ington Post, July 12, 1952, p. 11, col. 5. White families are already being admitted

into one of these projects (Stanton) which initially was intended only for colored occu

pancy. Two months later the National Capital Housing Authority announced that the

new 256-unit addition to Highland Dwellings would be available only for white people.
Washington Afro-American, Sept. 9, 1952, p. 22. But in March 1953, the Housing Au

thority extended its nonsegregation policy to all new units constructed after September 1,
1951. Washington Post, March 27, 1953, p. 29, col. 8. Presumably this policy would also

apply to the additional Highland Dwellings unit. In any event, segregation in public
housing appears squarely to violate Rev. Stat. � 1978 (1875), 8 U. S. C. � 42 (1946),
which prohibits denial to Negroes of ". . . the same right ... as is enjoyed by white

citizens . . . to . . . lease . . . real and personal property." This prohibition "is directed"
toward "governmental action." Hurd v. Hodge, 334 U.S. 24, 31 (1948). The fact that
the National Capital Housing Authority refuses leases to white persons in public housing
projects which it designates for Negroes is no justification for its refusal solely because

of race to lease to a Negro in the projects which it designates for white persons, and vice
versa. The Negro's right under this statute is a right not to be denied because of race

the same opportunity to lease the same property as a white person is accorded. Hurd v.

Hodge, 334 U.S. 24 (1948). His right is a personal right, not one to be merged with

the rights of Negroes averaged as a group, and it is not honored "through indbcriminate

imposition of inequalities" on both white and colored persons. Shelley v. Kraemer, 334

U.S. 1, 22 (1948); Henderson v. United States, 339 U.S. 816, 825-826 (1950).
13 Hurd v. Hodge, 334 U.S. 24 (1948); Roberts v. Curtis, 93 F. Supp. 604 (D.D.C.

1950) (enforcement through damages denied). Cf. Rice v. Sioux City Memorial Park

Cemetery, 102 F. Supp. 658, 669 (N.D. Iowa 1952); Barrows v. Jackson, 247 P. 2d 99

(Cal. App. 1952), cert, granted, 21 U. S. L. Week 3233 (U.S., Mar. 10, 1953); Phillips
v. Naff, 332 Mich. 389, 52 N.W. 2d 158 (1952); Weiss v. Leaon, 359 Mo. 1054, 225
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matters, both in the sense of focusing the public eye on the evil at home,
as well as in the sense of easier and more relaxed inter-racial contacts,
has considerably improved.
But progress has been slow or almost entirely absent in many areas.

In the public schools segregation remains the prime arbiter of educa
tion.14 For sick Negroes, medical facilities are generally deplorable.
Only Freedmen's Hospital (which historically has largely served colored

people) admits Negroes without segregation; several hospitals do not
admit Negroes at all; and other hospitals which admit Negro patients
in segregated facilities do not permit Negro doctors to attend them.15
Hopes for local political suffrage, for white as well as for colored people,
through the enactment of a Home Rule bill, have thus far foundered
in the House District Committee largely because the possibility of

Negroes voting in the District was too repulsive to those whose presence
in Congress depends in part on disfranchisement of Negroes back home.16
The basic pattern of housing for most Negroes is still that of slums

and the ghetto.17 And despite the relatively minor gains in Federal

employment, the over-all picture of employment of Negroes remains
one of rank discrimination and woeful lack of opportunity. Thus, no

S.W. 2d 127 (1949); Correll v. Earley, 205 Okla. 366, 237 P. 2d 1017 (1951).
14 See infra, part III.
15 Some limited advances are occurring: e.g., in 1948 Gallinger Municipal Hospital

was opened to Negro internes; in 1952 Negro physicians were admitted to the District
Medical Society, Washington Post, Sept. 25, 1952, p. 1, col. 6; and a Negro optometrist
was admitted to the District Optometric Association in 1952. Washington Post, Oct. 16,
1952, p. 21, col. 2.

16 The Senate passed Home Rule bills in the 81st Congress (S. 1527), 95 Cong. Rec.
7010-7018 (1949), and in the 82d Congress (S. 1976). See Sen. Rep. No. 630, 82d

Cong., 1st Sess. (1951), and Congressional debate of January 14-16 (98 Cong. Rec. 113-116,
129-141, 173-192, 224, 226-227, 242-251) and January 21-22, 1952 (98 Cong. Rec. 330-

332, 372-397). Home Rule for the District of Columbia was point Seven of President
Truman's 10-point Civil Rights Program. Message to Congress of Feb. 2, 1948, H. R.
Doc. No. 516, 80th Cong., 2d Sess. (1948). In his first State of the Union address to

Congress on Feb. 2, 1953, President Eisenhower apparently endorsed home-rule legislation
for the District, requesting that Congress give "serious attention" to proposals for legis
lation "to provide an effective voice in local self-government" in the District. H. R. Doc.
No. 75, 83d Cong., 1st Sess. 13 (1953). See S. 999 and H. R. 1395, 83d Cong. (1953).

17 See Segregation in Washington, supra, n. 1; Whitman, Washington�Disgrace to the

Nation, Woman's Home Companion, Feb. 1950, p. 34. Thousands of Negroes live in

alleys like the euphemistically named Temperance Court which was declared 40 years ago
to be unfit for human habitation; since then, the houses have further decayed but
their rents have tripled. Washington Post, Sept. 27, 1952, p. 14, col. 5.
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Negro gets a job operating streetcars or buses,18 or as a switchboard
operator for the telephone company,19 or as a sales clerk in most depart
ment stores, or, for that matter, in most of the private non-Negro com

panies or stores except as a messenger, elevator operator, kitchen help,
unskilled labor, or in similar low paid jobs. Even in the District Gov

ernment, employment opportunities for Negroes are mired in segrega
tion and discrimination.20 The outstanding aspect of Washington is that

although its population is one-third colored, all important business is
transacted with white people; colored people in the main are the
messengers, the domestics, the laborers.
In sum, it can fairly be said that the conclusions drawn by the Presi

dent's Committee on Civil Rights and the National Committee on Seg
regation in the Nation's Capital have not yet become obsolete. The
Nation's Capital, indeed its whole metropolitan region, still has a long
way to go before its practices accord with the ideals it represents. But
the District is not wholly dominated by those who would keep the Negro
or "non-Caucasian" in a status of second-class citizenship. In almost
every area of activity, the lines of segregation are steadily being attacked.
Some are still holding firm; others are collapsing at a constantly in

creasing rate. The swirls and eddies of the efforts to eliminate, and

18 For an account of the vigorous but unsuccessful effort by the wartime Fair Em

ployment Practice Committee to persuade Capital Transit Company to change its policy
of employment discrimination, see Fair Employment Practice Committee, Final Report
15-17 (U.S.G.P.O. 1946).

19 The telephone company's discrimination against qualified Negro switchboard opera
tors is in flat defiance of its obligation under the nondiscrimination provision of its

government contract. See Equal Economic Opportunity, Report of the President's Com
mittee on Government Contract Compliance 31-32 (U.S.G.P.O. 1953). This Committee
was established by Exec. Order No. 10308, 16 Fed. Reg. 12303 (1951).

20 Washington Post, Aug. 1, 1952, p. 21, col. 3. A hopeful ray gleamed in October 1951,
when the District Commissioners announced that the Fire Department would be partially
integrated by assigning unused Negro firemen to seriously understaffed white fire com

panies. Washington Post, Oct. 3, 1951, p. IB, col. 6. But the Commissioners beat a hasty
retreat when three Southern congressmen of considerable influence in the House District
Committee voiced their opposition. Washington Post, Oct. 20, 1951, p. 1, col. 5. The

hiring in December 1952 of two Negro stenographers wast heralded as "quietly dropping"
the long standing practice against employment of Negroes for professional and clerical
jobs in the District Building. Washington Post, Dec. 28, 1952, p. 11M, col. 7. The Com
missioners have complete legal authority, under Reorganization Plan No. 5, effective
July 1, 1952, 17 Fed. Reg. 5849 (1952), to eliminate all racial dbcrimination, including
segregation, in all of the District government agencies, except the public schools and the
few other agencies not covered by that Plan.
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to preserve, racial segregation and discrimination are now at flood tide
in the District of Columbia.
Let us here canvass the experience and present status of three of

these turbulent areas: public accommodations, public education, and

public recreation.
II�Public Accommodations

Jim Crow is manifested in more than one way. Segregation is some

times achieved in a place of public assembly simply by seating Negroes
on one side and white persons on the other side.21 Sometimes it is ac

complished by the use of a partition,22 or by allocating separate times for
use by members of each race.23 But in Washington, "segregation" in
public accommodations has generally meant exclusion?11 Although there
is no segregation on street cars and buses,25 Negroes were uniformly
excluded during the past several decades from most downtown theaters,
hotels, and restaurants (except the Federal Government cafeterias).
For years, groups and individuals have intermittently exerted diverse

pressures on places of public accommodations to admit Negroes, with
sporadic results. Picketing helped to open the Central Y.M.C.A. cafe

teria, but was unsuccessful in opening the National Theatre in 1948

(then the only legitimate stage theatre in Washington).26 The "sit-

21 Cf. Virginia Code of 1950, Sections 18-327, 18-328.
22 Such a partition is now maintained in one insignificant movie house in Washington

(the Gem). See Henderson v. United States, 339 U.S. 816, 825 (1950), holding that the

use of a partition to separate Negroes in dining cars of interstate railroads violates � 3(1)
of the Interstate Commerce Act, 24 Stat. 379, 380 (1887), 49 U.S.C. � 3(1) (1946).
23 See Rice v. Arnold, 45 So. 2d 195 (Fla. 1950), judgment vacated, 340 U.S. 848

(1950); 54 So. 2d 114 (Fla. 1951), cert, denied, 342 U.S. 946 (1952).
24 See the emphasis on the distinction between segregation and exclusion in the con

curring opinion of Mr. Justice Douglas and Mr. Justice Black in Bob-Lo Excursion Co.

v. Michigan, 333 U.S. 28, 40-41 (1948).
25 See Section 5, Act of March 3, 1865, 13 Stat. 536, 537, under which ". . . the pro

vision prohibiting any exclusion from any car on account of color, already applicable to

the Metropolitan Railroad [under Act of July 1, 1864, 13 Stat. 326, 329], is hereby ex

tended to every other railroad in the District of Columbia." In Railroad Co. v. Brown,
17 Wall. 445 (U.S. 1873), the Supreme Court interpreted similar language in the Act of

March 3, 1863, 12 Stat. 805 (applicable to the Alexandria and Washington Railroad Com

pany), as prohibiting separation of white and colored passengers. See also, Act of

July 13, 1868, 15 Stat. 85, 88 (Connecticut Avenue and Park Railway Company) .

26 The National Theatre was converted to a movie house in 1948 after Actors Equity
Association refused to perform in the Theatre so long as Negroes were excluded. The

Theatre reopened in May 1952 without segregation when, upon expiration of the old

lease, the Theatre was leased to new operators. Washington Post, May 6, 1952, p. IB,
col. 6.
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down" technique helped to open the Greyhound Bus Terminal cafeteria,
but when used in 1950 by the Summer Inter-racial Workshop in Sholl's
cafeteria, resulted in the prosecution, conviction and fine of the sit-
downers under the disorderly conduct statute of the District.27 Eco
nomic boycott helped open the Uline Arena, a large indoor auditorium
used for sports, circuses, etc. Direct negotiations, which were success

fully used to eliminate the bar against Negroes in the cafeteria of the
National Zoological Park, in some hotels and restaurants, and in one

or two theaters, failed in more cases than they succeeded. A damage
suit stimulated the Civil Aeronautics Administration to promulgate a

regulation barring segregation at the Washington National Airport.28
But an effort to invoke the Federal Civil Rights Act of March 1, 187528
to open the theaters failed.30 Here and there, the operators of a theater
or restaurant or a hotel would themselves quietly, sometimes almost

inadvertently, permit service to colored persons. The basic pattern,
however, remained unchanged.
The whole approach to discrimination in places of public accommo

dation shifted when the Report of the National Committee on Segrega
tion in the Nation's Capital focused community attention on the pos
sible validity of two civil rights acts enacted more than 75 years ago
by the Legislative Assembly of the District of Columbia.31 One, enacted
in 1872, forbade refusals by the keeper or proprietor of any eating
place, hotel, barbershop, or bathing-house to serve "any respectable
well-behaved person, without regard to race, color, or previous condi
tion of servitude." The other, enacted in 1873, prohibited refusals to

serve "any well-behaved and respectable person ... as any other well-
behaved and respectable person or persons are treated at said restaurant"
or other eating place. Violation of either act subjected the offender
to prosecution by the Corporation Counsel and, upon conviction, to

27 Washington Evening Star, July 28, 19S0, p. A7, col. 2.
28 13 Fed. Reg. 8736 (1948), 14 Fed. Reg. 62S2 (1949) 14 C.F.R. � 570.126 (1952

Supp.); Nash v. Air Terminal Services, 85 F. Supp. 545 (E. D. Va. 1949). The validity
of the regulation was upheld in Ah- Terminal Services, Inc. v. Rentzel, 81 F. Supp. 611

(E. D. Va. 1949). A previous legislative effort to abolish discrimination at the airport
was wholly abortive. See H. R. 5280, 80th Cong., 2d Sess. (1948).

2� 18 Stat. 335.
30 Henderson v. E Street Theater Corp., 63 A. 2d 649 (Mun. App. D. C. 1948) .

31 The District's Legislative Assembly, created under the Act of Feb. 21, 1871, 16
Stat. 419, D. C. Code 1951, pp. LI to LVI, which established a Territorial form of gov
ernment for the District of Columbia, was the last expression of popular suffrage in the
Nation's Capital. It went out of existence, and popular suffrage was abolished, when
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a $100 fine and forfeiture of license for one year.32 Both acts had been
omitted from the 1901 District of Columbia Code,33 and did not appear
in the 1929 and 1940 D. C. Codes,34 but neither act had been expressly
repealed. Other Legislative Assembly acts with no significantly differ
ent legislative or judicial history are in force today, and one such act,
forbidding cruelty to animals, has been held valid by the highest court
in the District.35 The natural query, therefore, was: If a Legislative
Assembly statute prohibiting cruelty to animals could remain in force,
why couldn't one prohibiting arbitrary and debasing discrimination
against human beings?
How these laws became "lost" epitomizes the decay of unused legal

rights and illuminates the whole cycle of the rise, decline and resurgence
of civil rights in the Nation's Capital.
The 1872 and 1873 acts of the District Legislative Assembly were

enacted during the decade of the most intense legislative effort in Ameri
can history to establish equality of legal right for all Americans.36 They

superseded by the present Commissioner form of government under the Acts of June
20, 1874, 18 Stat. 116, D.C. Code 1951, pp. LVI to LVHI, and June 11, 1878, 20 Stat.

102, D.C. Code 1951, pp. LVIII to LXI.
32 Act of June 20, 1872, D. C. Laws 1871-72, Part IV, c. 51, pp. 65-66. Act of June

26, 1873, D. C. Laws 1873, Part II, c. 46, pp. 116-119. Both acts are compiled in District

of Columbia Compiled Statutes, 1887-1889 (Abert & Lovejoy ed., 1894) c. XVI, �� 148-154.
33 The 1901 Code codified some statutes but saved certain non-codified acts including

those relating to "police regulations, and generally ... to municipal affairs only"; cer

tain penal statutes in general terms; and "any municipal ordinance or regulation," except
those "inconsistent with, or replaced by, some provision of this Code." Sees. 1636 and

1640, Act of Mar. 3, 1901, 31 Stat. 1189, 1434, 1436. No provision of the Code is in

consistent with, or replaces, the 1872 and 1873 acts.
34 Unlike the 1901 Code, which was enacted by Congress, the 1929 and 1940 Codes

were compilations constituting only "prima facie the laws ... in force in the District."

Act of May 29, 1928, 45 Stat. 1007, as amended, 45 Stat. 1540, 1541, 1 U. S. C. � 54b

(1946), D.C. Code 1951, � 49-102; replaced by Act of July 30, 1947, 61 Stat. 633, 638,
1 U. S. C. � 204b (Supp. V, 1952). The latter Act also applies to the recent 1951 D. C. Code.
35 See, e%., Parallel Reference Tables in D.C. Code 1951, p. 1536; Johnson v. District

of Columbia, 30 App. D.C. 520 (1908).
36 The Thirteenth Amendment to the Constitution, adopted in 1865, ended slavery.

The Fourteenth Amendment in 1868 elevated the former slaves to citizenship and guaran
teed to them the equal protection of the laws. The Fifteenth Amendment in 1870 guaranteed
them the right to vote without discrimination because of race. Congress implemented
these Constitutional guarantees by enacting during this period many statutes directed against
racial discrimination. In addition to the several statutes prohibiting segregation on street

cars cited in n. 25, supra, other Congressional statutes pertaining directly to the District
were: Act of January 8, 1867, 14 Stat. 375, which prohibited "any distinction on account
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were vigorously enforced in the Police Court during the first two years
after their enactment, but on appeal the cases were reversed or nolle

prossed for reasons unrelated to the validity of the acts.37 They re

mained on the books and were familiar to the general public for many
years.38 But they became less essential and gradually fell into disuse,
first, because of a widespread understanding that discrimination in pub
lic accommodations was forbidden in the District of Columbia by the
Civil Rights Act of March 1, 1875, which conferred upon the person
discriminated against a broad right of civil action and imposed more

of race or color" in determining who is entitled to vote at any election in the District of

Columbia; Act of March 2, 1867, 14 Stat. 438, which established Howard University;
Act of March 18, 1869, 16 Stat. 3, which deleted word "white" from all laws relating
to the District which limited the right to be elector or serve as juror. Other statutes,
applicable throughout the country, were also enacted by Congress to deal with racial dis

crimination; e.g., Act of July 2, 1864, 13 Stat. 344, 351, prohibiting courts of the United
States from excluding any witness on account of color; Act of March 3, 1865, 13 Stat.

507, which established Freedmen's Bureau; First Civil Rights Act of April 9, 1866, 14

Stat. 27, which conferred citizenship on all persons born in the United States and gave
colored persons the same right as white persons to make and enforce contracts, to sue

and give evidence, to inherit, purchase, lease, sell, hold and convey real and personal
property and to have equal benefits of all laws, and penalized those who under color of

law, regulation or custom, deprive any person of rights protected by this statute, on account

of race; Act of June 21, 1866, 14 Stat. 66, 67, prohibiting racial discrimination in ad
ministration of the homestead laws; Act of Jan. 25, 1867, 14 Stat. 379, prohibiting denial
of elective franchise on account of race; Act of March 2, 1867, 14 Stat. 440, 457, which
extended the Act of July 2, 1864, supra, to the Court of Claims; Enforcement Act of

May 31, 1870, 16 Stat. 140, which re-enacted the Civil Rights Act of 1866 and provided
machinery for enforcement of civil rights; Act of April 20, 1871, 17 Stat. 13, protecting
civil rights from deprivation by Ku Klux terrorism; Act of March 3, 1873, 17 Stat. 601,
giving to slaves who enlisted in the Union Army the same bounty and pension rights as

other soldiers. This legislative effort reached its culmination in the Civil Rights Act
of March 1, 1875, 18 Stat. 335, which conferred on all persons the right to the "- . . full
and equal enjoyment of the accommodations ... in inns, public conveyances on land
or water, theaters, and other places of public amusement" without regard to race or

color, and made violation thereof subject to civil damages of $500 or criminal penalties
of $500 to $1,000 and imprisonment of 30 days to one year.

37 See District of Columbia v. John R. Thompson Co., 81 A. 2d 249, 259-260 (Mun.
App. D. C. 1951) ; Letters to the Editor, Washington Post, Man. 1, 1950, p. 14, col. 4;
Washington Evening Star, Aug. 13, 1872, p. 4, col. 3; id., Aug. 27, 1872, p. 4, col. 1; id.,
Aug. 30, 1872, p. 1, col. 5; id., Sept. 3, 1872, p. 4, col. 5; id., Nov. 2, 1872, p". 4, col. 4;
id., Dec. 5, 1872, p. 4, col. 3.
ssE.g., see District of Columbia Compiled Statutes 1887-1889, supra, n. 32; New York

Times, Sept. 25, 1904. Segregation in Washington, supra, n. 1, at 18; Meyers' Compre
hensive General Index of the Laws of the District of Columbia in, force Jan. 1, 1912,
under headings: "color line" "colored people"; "discrimination".
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onerous criminal penalties upon the person discriminating,39 and, second,
because racial discrimination did not become organized until the terms
of President Taft and President Wilson.40
The cataclysm which struck the colored people in the District after

the inauguration of President Wilson in March 1913 pushed the 1872-
1873 laws even further into the Umbo of public forgetfulness. Politicians
pledged to maintain and extend "white supremacy" set about putting
the Negro "in his place" in the Nation's Capital. The assault on the
rights of Negroes was widespread. Segregation was introduced by
administrative officials in Government cafeterias, lavatory facilities, civil
service applications, and other aspects of Government employment. In
Congress, bills were introduced to segregate all Negro employees and
to establish Jim Crow transportation in the District, and even to repeal
the Fourteenth and Fifteenth Amendments to the Constitution. "With
the government setting the example for the community, Negroes lost
what rights they had previously enjoyed in Washington theaters and
restaurants, and were systematically segregated in housing and private
employment."41
Almost simultaneously the Supreme Court ruled, in Butts v. Mer

chants & Miners Transportation Co.,42 that the Civil Rights Act of
March 1, 1875, was inseparable, and that its invalidation in 1883 in the
Civil Rights Cases as applied to privately owned facilities in the States
made it unconstitutional as applied to racial discrimination in eating
and stateroom facilities on a steamship engaged in the coastwise trade,

39 See n. 36, supra. Although the 1875 Act was held unconstitutional in Civil Rights
Cases, 109 U. S. 3 (1883), on the ground that the Fourteenth Amendment did not confer on

Congress the power to legislate directly on privately owned facilities of public accom

modation in the states, the Supreme Court had qualified its holding as one applicable
". . . to cases arising in the States only; and not in reference to cases arising in the
Territories or the District of Columbia, which are subject to the plenary legislation of

Congress in every branch of municipal regulation." Id. at 19. The holding of unconsti

tutionality was later extended, on the ground that the 1875 Act was not severable, to com

mon carriers in the coast-wise trade. Butts v. Merchant & Miners Transportation Co.,
230 U. S. 126 (1913). But cf. Mitchell v. United States, 313 U.S. 80 (1941) and Hen
derson v. United States, 339 U.S. 816 (1950), upholding the power of Congress to pro
hibit racial (iiscrimination by railroads in interstate commerce (24 Stat. 379, 380 (1887),
49 U. S. C. � 3 (1) (1946) enacted under the Commerce Clause). Cf. also Chance v. Lam

beth, 186 F. 2d 879 (4th Cir. 1951), cert, denied subs nom., Atlantic Coast Line R.R. v.

Chance, 341 U.S. 941 (1951).
40 Segregation in Washington, supra, n. 1, at 60-61.
41 Id., at 61-62.
42 230 U.S. 126 (1913).
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a field clearly subject to the Commerce power of Congress. The Butts
case did not actually involve either discrimination in the District of
Columbia, or the issue whether the 187S Civil Rights Act could be
upheld as to the District under the Constitutional power of Congress
". . . to exercise exclusive Legislation in all Cases whatsoever over such
District. . . ,"43 Nevertheless, the holding as to inseparability was

widely regarded, in view of the Court's references to "vessels upon the

high seas, the District of Columbia and the Territories,"44 as having
invalidated the 1875 Act as applied to the District.45
A host of factors had thus combined to drain the vitality of the 1872-

1873 Acts after 1913: (1) The officialdom of the District, in whose
hands lay the power to prosecute under those acts, was dominated by
the racist attitude of a newly powerful segment of Congress. (2) The
colored people of the District were being subjected to devastating attack
in employment, housing, transportation, and other important fields; dis
crimination in restaurants, hotels, barber shops, etc., thus became a rela
tively less important arena in which to expend their limited energies
and funds in combating discrimination. (3) No strong or effective or

ganization existed to protest and fight against these attacks. (4) The
general reliance prior to 1913 on the 1875 Congressional act rather than
on the 1872-1873 legislative assembly acts had relegated the latter acts
to the background of public awareness. (5) The Supreme Court's deci
sion in the Butts case was popularly regarded as sanctioning racial dis
crimination in restaurants and other places of public accommodation in
the District. (6) The fact that the 1901 Code had incorporated the

Legislative Assembly acts only by reference in the savings provisions
instead of setting forth the full text of the acts saved, and the continued
omission of the text of the 1872-1873 acts from the 1929 and 1940 D. C.

Codes, caused most people, even lawyers, to forget the 1872-1873 laws.
And so the laws had become "lost."
The revival of laws "lost" for over 75 years is a legalism usually

frowned upon by the layman. It smacks too much of the dead hand of

forgotten and oft outlived eras.46 Here, however, a ghost of the Ameri-

*3 U. S. Const., Art. I, � 8, cl. 17.
44 Butts v. Merchants & Miners Transportation Co., supra, n. 39, at 132-133, 13S.
45 See Henderson v. E Street Theater Corp., 63 A. 2d 649 (Mun. App. D.C. 1948).
46 Cf. Homer & Son v. Commonwealth, 106 Pa. 221 (1884), sustaining conviction of

a firewoiks manufacturer under a 1721 act, long unused and 163 years old when thus

enforced, which prohibited the sale of fireworks in the city of Philadelphia without a

license from the Governor; McKeown v. State, 197 Ark. 454, 124 S.W. 2d 19 (1939), up-
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can conscience was pointing the way out of the darkness cast by the
clouds of bias. If these laws could be revived and enforced, they would
enable community-wide attack upon discrimination in restaurants, hotels,
and other places of public accommodation in the District. By applying
a uniform rule, they could eliminate the hazards confronting those seek

ing by individual action to eliminate discrimination in particular business
places, and would dissipate the bugaboo of loss of business which some

of the owners or managers asserted as their justification for excluding
colored people.
The Thompson Restaurant case47 thus became the focal point of wide

spread community efforts, sparked by the unflagging energies of a few
devoted persons, to democratize the public eating places of Washington.
These efforts have encouraged and supported the District authorities
in the prosecution of the case,48 are educating the colored people as to

their rights under the laws, and are preparing the community for the

acceptance which must accompany judicial vindication of legislative
enactments. Amici curiae briefs were utilized at each stage of the

litigation fully to develop the arguments and marshal the precedents
in support of the acts. Looking beyond the creeping technique of liti

gation, the newly-established Coordinating Committee for the Enforce
ment of the D. C. Anti-Discrimination Laws, which sponsored the tests

at the Thompson restaurant, continued to make and publish surveys of
discrimination in local eating places, and by the skillful use of pub-

holding a conviction under an 1885 statute, long unused, prohibiting sale of liquor on

Sunday.
47 District of Columbia v. John R. Thompson Co., 81 A. 2d 249 (Mun. App. D. C. 1951) ;

John R. Thompson Co. v. District of Columbia, no. 11039, D. C. Cir., Jan. 22, 1953.
48 The District Government's handling of this case has been circumspect and orderly,

but with something less than the zeal of a dedicated believer in civil rights. More than

nine months of cogitation preceded its announcement of willingness to enforce the 1872-

1873 Acts. Washington Post, May 17, 1949, P. 19, cols. 4, 5, 6 ; Washington Times-Herald,
Feb. 22, 1950, p. 1, col. 5. Thereafter, while arguing in the Thompson case that the

law required restaurants to serve without regard to race, the District prosecuted 15 white

and colored members of the Summer Interracial Workshop under the disorderly conduct

statute for remaining in line at the service counters at the Sholl Cafeteria when refused

service solely because of race. Washington Evening Star, July 17, 1950, p. 1, col. 6. The

District continued to practice, and vigorously to resist efforts to eliminate, racial segregation
in schools, recreation, employment, etc. Compare, also, the Corporation Counsel's an

nouncement immediately after the 1873 Act was upheld by the Municipal Court of

Appeals (n. 47, supra), that no other restaurants would be prosecuted for refusal

to serve on account of race until that law was upheld by a higher court. Washington
Evening Star, May 25, 1951, p. 1, col. 6.
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licity, persuasion, picketing and boycott, induced many of them, par
ticularly those frequented by low- and middle-income persons, to aban
don their exclusionary policies.49
In May 1951, the Municipal Court of Appeals, by a 2-1 decision, up

held the 1873 Act, but held that the 1872 Act, "at least so far as res

taurants are concerned," was superseded by the 1873 Act.50 Twenty
months later, the United States Court of Appeals, by a 5-4 decision,
held both Acts invalid. Four judges took the position (a) that Congress
lacked power to confer "legislative" authority on the District Legislative
Assembly, (b) that the 1872 and 1873 Acts, even though applicable sole

ly within the District of Columbia, "were of the character of 'general leg
islation' " and hence beyond the power of the Assembly to enact, and (c)
that being of such "character" the saving clauses of the repeal provisions
of the 1901 Code51 did not save the 1872 and 1873 Acts. The fifth judge
of the majority agreed that if the Acts of 1872 and 1873 "constituted leg
islation" they were invalid when enacted because Congress could not con

stitutionally delegate authority to the Legislative Assembly to enact them
and "even if they were valid when enacted they were repealed by . . .

the 1901 Code." He added that if the Acts of 1872 and 1873 were

"municipal ordinances they were long ago abandoned by the regulatory
authority which originally adopted them." He apparently concurred
in the concession by the other four judges of the majority that the
determination of the line between properly delegable "municipal" powers
and non-delegable "legislative" powers, "for lack of a precise criterion
. . . is not always without difficulty."
The four dissenting judges. took the view that the 1872 Act was re

pealed by the 1873 Act "with regard to restaurants," but that the 1873
Act was valid when enacted and was not repealed. They stated that
the 1873 act was was fully authorized by Section 18 of the Congres
sional act of 1871 which conferred upon the Legislative Assembly

49 As of December 19S2, the Coordinating Committee listed over 60 eating places which

have begun to serve and seat without racial discrimination. One of the most prominent
changes was when the Hecht Department Store abandoned segregation in its basement

cafeteria after eight months of picketing and boycott by the Committee, initiated, ironi
cally, shortly after the Hecht Company's Brotherhood Week advertisement (Washing
ton Post, Feb. 19, 1951, p. 12B), which baldly stated that ". . . brotherhood begins on a

man to man basis at home. . . . We can't afford to blind ourselves to the disturbing and

undermining racial . . . antagonisms in America."
50 District of Columbia v. John R. Thompson Co., supra, n. 47.
51 See n. 33, supra.
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authority over ". . . all rightful subjects of legislation within said Dis
trict, consistent with the Constitution of the United States. . . ."52
Turning to the question whether Congress could constitutionally con

fer such authority on the Legislative Assembly, they pointed out that
no judge of either the Municipal Court, the Municipal Court of Appeals,
or the United States Court of Appeals doubted the constitutional power
of Congress to delegate to the Legislative Assembly "power to enact

regulations of a municipal or local character", and took the position
that the 1873 act was of "municipal or local" character. They pointed
out that many municipalities throughout the country have enacted or

dinances dealing with segregation and other racial issues in restaurants
and other places of public accommodation, housing, employment, trans
portation, etc. The dissenting judges thought it unnecessary to decide
whether Congress could delegate to the Legislative Assembly "... as

much legislative authority as has been held valid when extended to ter
ritorial governments."
The most important aspect of these holdings, especially in its im

pact on the possibility of future home rule legislation in the District,
is that relating to the Constitutional power of Congress to delegate legis
lative authority to a municipal body for the District of Columbia. And
their most significant feature is that the discussion in all three opinions
turned within the framework of the basic assumption made by the ma

jority in postulating a constitutional distinction between "general legis
lation" and "municipal regulation," the dissenting judges arguing that
even on that assumption the 1873 Act was validly enacted. Yet that

very assumption is most subject to attack.

First, whatever validity the alleged distinction between "general legis
lation" and "municipal regulation" might have vis-a-vis a state and

municipalities within it, it has none in the District of Columbia where
the boundaries of the city of Washington are co-extensive with the ter

ritory of the District of Columbia. In the District, the distinction is

solely a geographical distinction which is valid only as between legisla
tion operative within the District and legislation operative outside the

District; it is not a valid constitutional distinction between various types
of legislation all of which operate solely within the District. Examina
tion of the only three cases in which the Supreme Court has expressed
itself on the power of Congress to delegate legislative authority to the

52 See n. 31, supra.
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District of Columbia Legislative Assembly of 1871-1874 supports this
conclusion.53

Second, the fact is that the District Government of 1871-1874, of
which the Legislative Assembly was the "legislative" organ, was a "ter
ritorial government." Both the Congress and the courts specifically
referred to it as such.54 Indeed, the grant of legislative power in section
18 of the 1871 act used practically the same words used by Congress in

conferring on virtually every territorial government theretofore estab
lished by Congress legislative power which, subject to the express limita
tions imposed by Congress, was "as plenary as that of the legislature of
a State."55 And there is here no basis for distinction between the Consti
tutional provisions applicable to the District of Columbia and to the
territories generally. Article 1, sec. 8, clause 17 gives Congress power
of "exclusive legislation" over the District, while Article IV, sec. 3, clause
2 gives Congress power to make "all" regulations respecting the terri
tories. As a matter of grammar, "exclusive" means the same as "all";
neither implies some abstract sphere of delegability or non-delegability.
The authors of the Constitution clearly intended local government for
the District of Columbia, and used the word "exclusive" simply to make
clear that the Congressional power over the District was not to be

53 Both the majority and the dissenters in the Thompson case relied on Stoutenburg v.

Hennick, 129 U.S. 141 (1889). None of the opinions cited Welch v. Cook, 97 U.S. S41

(1878) or National Bank v. Shoemaker, 97 U.S. 692 (1878).
54 Cong. Globe, 41st Cong., 1st Sess. 642-644, 686-687, 1363 (1871) ; District of Columbia

v. Hutton, 143 U.S. 18, 20 (1892); Eckloff v. District of Columbia, 135 U.S. 240, 241

(1890) ; Roth v. District of CoClumbia, 16 App. D. C. 323, 330 (1900) ; Grant v. Cooke, 7
D.C. 165, 194, 200-201, 207 (1871).

55 Illustrative cases are Christianson v. King County, 239 U.S. 356, 365 (1915); Binns
v. United States, 194 U. S. 486, 491-492 (1904) ; Simms v. Simms, 175 U. S. 162, 168 (1899) ;
Cope v. Cope, 137 U.S. 682, 684 (1891). See also Rev. Stat. � 1851 (1875), codifying the

delegations of legislative power made by Congress to the territories, including those which

subsequently became the states of Louisiana, Wisconsin, Iowa, Oregon, Minnesota, New

Mexico, Utah, Washington, Nebraska, Kansas, Colorado, North Dakota, South Dakota,
Arizona, Idaho, Montana and Wyoming. Under similar statutory authority, the Terri
tories of Alaska, Puerto Rico and the Virgin Islands enacted laws, which are now in

effect, prohibiting racial discrimination by restaurants. Alaska: Alaska Comp. L. Ann.

1949, � 20:1-3; Puerto Rico: Laws, 1943, pp. 404, 406 (Act No. 131); Virgin Islands:

Act of Sept. 12, 1950, Bill No. 1, 15th Legislative Assembly of Virgin Islands, 1st Sess.
1950. People of Puerto Rico v. Suazo, 63 P.R. 869 (1944). Cf. Act of July 16, 1790,
1 Stat. 130, which, in establishing the District of Columbia as the permanent seat of the
federal government, described it as "a district of territory."
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affected by the States of Maryland and Virginia which ceded the original
area of the District of Columbia.56
The Thompson case is now before the Supreme Court on a writ

of certiorari. If the Supreme Court should reverse the United States
Court of Appeals and uphold the validity of the 1872 and 1873

acts, one can safely predict, despite probable efforts at evasion in some

establishments and the resulting problems of proof and conviction in
subtle cases,57 that racial exclusionary practices in the District's public
eating places will largely disappear. The widespread publicity surround

ing this case has heightened public awareness as to the requirements of
the law, and has strengthened the determination of the colored people
to insist on their rights under it. Increased interracial contact in the

many public places58 affected by the Acts will help reduce the an-

56 See The Federalist, No. 43; Roach v. Van Riswick, MacAr. & M. (11 D. C.) 171, 174

(1880).
57 Cf. International Brotherhood of Electrical Workers, Local No. 35 v. Commission

on Civil Rights, 21 U. S. L. Week 2060 (Conn. Super. Ct., July 14, 1952); Note, An
American Dilemma�Proof of Discrimination, 17 U. Chi. L. Rev. 107 (1949).

58 Although the Thompson case involves only restaurants, the decision may also affect
the extent to which present law can prevent racial discrimination in many other types
of public accommodation, (a) The 1872 Act covers not only restaurants but also hotels,
barber shops, and bathhouses (which might include swimming pools), (b) Judicial sanc-

tification of the 1872-1873 acts might also lead to the validation of the two earlier or

dinances enacted by the long-forgotten Council of the Corporation of Washington. One,
enacted in 1869, prohibited "any distinction on account of race or color" by licensees of

any place of "public amusement" including "a lecture, concert, exhibition, circus per

formance, theatrical entertainment . . ." Act of June 10, 1869, 66th Council, General Laws,
Corporation of Washington, c. 36, p. 22. Another, enacted in 1870, prohibited exclusion
of any person "on account of race or color" by the keeper or proprietor of any licensed

hotel, restaurant, saloon or similar place. Act of March 7, 1870, 67th Council, General

Laws, Corporation of Washington, c. 42, p. 22. The laws and ordinances of the Corpora
tion of Washington were kept in force by Congress when the Legislative Assembly was

created. Act of Feb. 21, 1871, 16 Stat. 419, 428; Rev. Stat. D.C, 18 Stat., Part 2, � 91;
D. C. Code 1951, � 49-302. The Corporation Counsel therefore contended in the Thompson
case that the company's conviction could also be supported under the 1870 ordinance
and the 1871 act. (c) A decision on the validity of the 1870 and 1872 acts may also
have a substantial bearing on the question, not yet litigated iii the District, whether
hotels which exclude Negroes are subject to civil damage suits based on the common

law obligation of innkeepers to accept all travelers. Compare authorities cited in Note,
52 L.R.A. (N. S.) 740 (1914); and Charge to Grand Jury, 30 Fed. Cas. 999, No. 18258

(C.C.W.D.N.C. 1875); James v. Marinship Corp., 25 Cal. 2d 721, 740, 155 P. 2d

329, 339-340 (1944); People v. King, 110 N. Y. 418, 426, 18 N. E. 245, 248 (1888);
Cornell v. Ruber, 102 App. Div. 293, 92 N. Y. Supp. 434 (1905); State v. Steele, 106
N.C. 766, 782-783, 11 S.E. 478, 488 (1890); Nance v. Mayflower Tavern, Inc., 106 Utah

517, 522-523, 150 P. 2d 773, 775-776 (1944); Alpaugh v. Wolverton, 184 Va. 943, 948,
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tagonism and tensions which racial exclusion and compulsory separation
engender.59 Moreover, the validation of the Acts will go far, in estab
lishing the overall policy of the District on racial segregation,60 to
counterbalance the school statutes and the segregation practices of some
of the local governmental agencies.

Ill�Public Education

The stronghold of Washington's system of segregation lies in the pub
lic schools, untouched by recent advances in inter-racial contacts. The

impact of this system is many-fold. It is there that the first lessons in

separateness on racial lines are taught. Children who play together find
that school time separates them according to whether or not they have

any "traceable" Negro ancestry.61 So rigid is the segregation that a

white child can go through 17 years of public school training without
ever seeing a colored child in classroom or inter-mural or extracurricular
activities. Moreover, the education afforded to colored children is

36 S. E. 2d 906, 908 (1946) ; and Smith v. Gould, 2 Ld. Raym. 1274, 1275, 92 Eng. Rep.
338 (K. B. 1706) (" . . the common law takes no notice of Negroes being different from
other men"). In his Thompson opinion, supra, n. 47, Chief Judge Stephens, on behalf
of himself and three other judges who voted to invalidate the 1872-1873 Acts, referred

to ". . . the common law, which required inns, but not restaurants, to serve all travelers."
59 See Consolidated Brief for Petitioners in Hurd v. Hodge, 334 U. S. 24 (1948) ; Briefs

of American Veterans Committee as amicus curiae in Brown v. Board of Education of

Topeka, Docket No. 8, Oct. Term 1952, U.S. Sup. Ct., and McLaurin v. Oklahoma State

Regents, 339 U. S. 637 (1950) ; Comment, 18 U. Chi. L. Rev. 769 (1951) ; Note, 61 Yale L. J.
730, 744 (1952) ; Lee and Humphrey, Race Riot 17, 97, 116, 140 (1943) ; Lohman, The

Police and Minority Groups 21 (1947) ; Deutscher and Chein, The Psychological Effect
of Enforced Segregation: A Survey of Social Science Opinion, 26 Jour, of Psychology 259

(1948) ; Cooper, The Frustrations of Being a Member of a Minority Group: What Does
It Do to the Individual and to His Relationships with Other People?, 29 Mental Hygiene
189-195 (1945); McLean, Psychodynamic Factors in Racial Relations, 244 Annals of Am.
Acad, of Pol. and Soc. Science 159, 161 (1946).

60 Cf. Hurd v. Hodge, 334 U. S. 24 (1948) ; Air Terminal Services, Inc. v. Rentzel,
supra, n. 28.

61 There is no statutory definition of "Negro" or "colored" in the District of Columbia.

However, in Wall v. Oyster, 36 App. D.C. 50, 58 (1910), the Court of Appeals for the
District of Columbia upheld the action of the Board of Education excluding from a white

school a girl whose "proportion of negro blood is one-eighth or one-sixteenth." Two

illuminating observations by the Court were as follows: "There was to be observed of the

child no physical characteristic which afforded ocular evidence suggestive of aught but the
Caucasian." Id. at 53. "It has been urged that a cruel hardship will be inflicted upon
the petitioner by the conclusion at which we have arrived. It may be, however, that

greater evils would result from a different one." Id. at 58.
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grossly inferior in almost every respect;62 its inequities are one of the
great sources of the widespread feelings of injustice and frustration
which segregation causes among the colored people in Washington.
School segregation also breeds community dissension on a wide scale.

For no matter how the Board of Education shifts the racial use of school
buildings in its desperate efforts to keep abreast of population changes,
it is impossible to do more than mildly alleviate the almost scandalous
inequalities inevitable under, and resulting solely from, the dual system.63

62 The physical and educational disparity between the white and colored schools has
been extensively analyzed. See, e.g., Strayer, Report of a Survey of the Public Schools
of the District of Columbia (Conducted Under the Auspices of the Chairmen of the
Subcommittees on District of Columbia Appropriations of the Respective Appropriations
Committees of the Senate and House of Representatives) (TJ. S. G. P. O. 1949) ; dissenting
opinion of Judge Edgerton in Carr v. Corning, 86 U.S. App. D.C. 173, 181-194, 182 F.
2d 14, 22-3S (1950); Segregation in Washington, supra, n. 1, at 75-81; To Secure These

Rights, supra, n. 1, at 90; Federation of Civic Associations, D.C, Committee on Educa

tion, A Brief Comprehensive Report on the Public Educational Facilities for Colored
Children in the District of Columbia (1952). These studies document the conclusion
of the President's Committee on Higher Education that ". . . the separate and equal
principle has nowhere been fully honored. Educational facilities for Negroes in segre

gated areas are inferior to those provided for whites. Whether one considers enrollment,
over-all costs per student, teachers' salaries, transportation facilities, availability of

secondary schools, or opportunities for undergraduate and graduate study, the conse

quences of segregation are always the same, and always adverse to the Negro citizen. . . .

This Commission concludes that there will be no fundamental correction of the total
condition until segregation legislation is repealed." Higher Education for American

Democracy, Report of the President's Committee on Higher Education, Vol. II, pp. 31,
35 (1947)

63 Washington Sunday Star, June 1, 1952, p. CI, col. 1. E.g., when the River Terrace

School was planned in 1948, the area was wholly white. Following the Supreme Court's
decisions in the Restrictive Covenant Cases {Shelley v. Kraemer, 334 U.S. 1 (1948), and
Hurd v. Hodge, 334 U.S. 24 (1948)), many Negro families moved into the area. Since
the present population of the area is approximately 60% colored and no other school is

available, the River Terrace School, when opened in February 1952 was designated foi

Negro children. White children must go to the Benning School outside the area and across

heavily travelled traffic arteries. The white parents' request that their children be per
mitted to attend the River Terrace School with the Negro children was denied by the
Board. Similarly, Eliot Junior High School, which was shifted from white to colored
�use in September 1952, is in an area which three years ago contained at least 11 blocks
without a Negro family, but now contains only one such block. That shift only partially
changed the imbalance of an estimated overflow of 2,104 pupils in the colored junior
high schools and nearly 2,200 empty seats in the white junior high schools. Cf. Wash

ington Post, Aug. 6, 1952, p. 12, col. 2. As of October 24, 1952, the colored junior
high schools were 1,192 seats short while the white junior high schools had 1,220 excess

seats. When the shortage of Negro teachers became critical during the current school
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And because such school building shifts create multitudes of individual
inequities for both the white and colored children affected, every proposed
shift is debated in an atmosphere of controversy, resistance, emotional
tension, and general dissatisfaction. Illustrative was the 4-day strike
by children of the Payne and Webb Schools in December 1951 when the
Madison School was shifted from white to colored use, involving the
redistribution of colored children in six different schools, as well as the
redistribution of the white Madison children among several other schools.
Nobody liked the shifts.
The segregated public school system serves also as the key bastion

around which the segregationists rally to resist any breach in the sys
tem of segregation, no matter how minor. Its existence, indeed, serves
as the standard excuse for excluding Negroes from the use of other
facilities, such as public recreational facilities, private schools and

colleges, theaters and restaurants, and for denying them equal employ
ment opportunities in the local public utility and transportation in
dustries.64
Although the statutes under which the Board of Education operates

clearly contemplated a dual set of schools, one for white children and
one for colored children, it is by no means clear that the statutes are

mandatory.65 Even if the Board is required to maintain separate

year, the Board resorted to budgetary makeshifts which produced the following results

in the schools for white children: firing of teachers, reassigning senior high school

teachers to junior high schools and junior high teachers to elementary schools even though
the Superintendent of Schools admits that such reassignment is both inefficient and

"harmful to teacher morale," closing classes, turning senior high school counselors into

instructors, teaching two grades in one room, disrupting educational schedules, cutting
out special instruction for atypical children, etc. In the meantime, another tug-of-war
is shaping up, between white and colored parents concerned about the welfare of their

children, over the proposal to transfer either Bryan or Buchanan elementary school from

white to colored use to relieve gross overcrowding of Negro pupils in the Payne School.

Washington Post, Nov. 20, 19S2, p. 1, col. 1; id., Nov. 21, 1952, p. 1, col. 2; id., Feb.

10, 1953, p. 10, col. 1. Early in February 1953, almost all of the 899 children of Payne
School began a "stay-at-home" strike, which lasted for ten days. Washington Post,
Feb. 3, 1953, p. 21, col. 8; id., Feb. 16, 1953, p. 7, col. 5. As of October 24, 1952, the
white elementary schools had 3,399 excess seats while the colored elementary schools

were 2,797 seats short.
64 Segregation in Washington, supra, n. 1, at 78, 80; Washington Council of Social

Agencies, Report on Racial Relations II-C-2 (1946) ; Letter of October 19, 1948, Maj.
Gen. U. S. Grant, III, Chairman; National Capital Park and Planning Commission, to Con

gressman Klein (N. Y.) .

05 The statutes contain phrases such as "schools for colored children"; "suitable
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schools for white children and for colored children, it is even less clear
that the Board may not integrate some schools, or combine the white
teachers' college and the colored teachers' college, or that it is required
to forbid inter-racial athletics, extra-curricular activities such as chess,
debating, music, etc., or other intercultural contacts. The reference in
Plessy v. Ferguson66 to "acts of Congress requiring separate schools
for colored children" was obviously a dictum; and the only two cases

considered by the Court of Appeals67 involving the validity of these
statutes (a) were decided before the Supreme Court's 1950 decisions
destroying racial exclusion from and segregation in graduate education;68
(b) involved the Board's affirmative choice to segregate rather than
to integrate; and (c) did not involve the issue whether the statutes are

mandatory, or how far or how strictly any segregation if required must
be applied.
Nevertheless, the Board, dividing almost always on racial lines,69

rooms and teachers for such a number of schools . . . as . . will best accommodate the
colored children . . ."; provide that "Any white resident shall be privileged to place . . .

his child ... at any one of the schools provided for the education of white children
in the District of Columbia he . . . may think proper to select, with the consent of the
Board of Education; and any colored resident shall have same rights with respect to

colored schools"; require the apportionment of school moneys on the basis of the ratio
of colored children aged 6-17 to the whole number of children of that age "for the pur
pose of establishing and sustaining public schools for the education of colored children";
and prescribe the appointment of a white First Assistant Superintendent "for the white
schools" and a colored First Assistant Superintendent "for the colored schools." D. C. Code

1951, �� 31-669, 31-1101-1113. The President's Committee on Civil Rights characterized
these statutes as "legislation which assumes the fact of segregation but nowhere makes
it mandatory." To Secure These Rights, supra, no. 1, at 90. A different view was taken

by the Corporation Counsel in an opinion dated September 15, 1952, when he ruled that
it would be unlawful for white teachers who had taken examinations to teach in white
schools to be assigned, even on a voluntary basis, to teach in any school for colored
pupils.

66 163 U.S. 537, 551 (1896).
67 Carr v. Corning, 86 U.S. App. D.C. 173, 176-177, 182 F. 2d 14, 17-19 (1950); Wall

v. Oyster, 36 App. D.C. 50, 54 (1910).
68 Sweatt v. Painter, 339 U. S. 629 (1950) ; McLaurin v. Oklahoma State Regents, 339

U.S. 637 (1950).
69 The Board of Education consists of nine persons appointed for three-year terms

by the judges of the U. S. District Court for the District of Columbia. Perhaps because
the District's population has heretofore been about 30% colored, it has been customary,
though not required by law, to appoint three Negroes on the Board. At the present
time, over 54% of the total number of public school students in the District are colored.
This reflects the increasing migration of white families with children to the suburbs,
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has thus fax carried the concept of segregation of pupils to its farthest
reach and has refused to do anything which might in any way affect the

inviolability of segregation as an institution.70 That Congress will enact
legislation abolishing segregation in the District schools is unlikely so

long as the filibuster is available in the Senate.71
The result is that most of the agitation to ameliorate the inequities

of the separate school system has thus far scarcely touched the basic
question of segregation, but has been devoted to securing more funds
and teachers for colored schools, shifting schools from white to colored

use, seeking better appointments to the Board, and frequently, simply
striving to hold position in the swiftly moving current of time, circum
stance and population movement. Therefore, those looking beyond
such palliatives have focused their hope upon court action.

largely closed to Negroes, and the larger proportion of white children in the parochial
and private schools.

70 Illustrative of the Board's attitude are: (1) its refusal to permit the Sesquicen-
tennial Commission to produce the patriotic drama, "Faith of Our Fathers," in the white
Anacostia High School because the cast had some colored actors, ruling that "white and
colored persons may not appear together at a public school during school hours," Wash

ington Evening Star, Oct. 19, 1950, p. Bl, coL 8; (2) its refusal on March 19, 1952, to
receive a report by the Superintendent of Schools on "the cost, the moral correctness and
economic savings of a single school system" which he had previously been asked, on

motion of one of the colored board members, to make, Washington Post, Mar. 20, 1952,
p. 1, coL 1; (3) its failure to consider the recommendation made more than two years

ago by Dr. Hager, President of Wilson Teachers College, which trains white teachers,
that it be merged with Minor Teachers College, which trains colored teachers, Wash

ington Sunday Star, Sept. 3, 1950, p. 1, coL 4; (4) its action in assigning as a school
visitor a white teacher from London who had been exchanged for a Negro teacher under
the State Department's teacher exchange program (62 Stat. 6 (1948), 22 U.S.C. � 1431

(Supp. V, 1952)), in order to avoid assigning her to a Negro school, though she was

willing to be so assigned and though in all other cases the foreign teacher has been

assigned to the school from which her exchange came. American Jewish Congress and
National Association for the Advancement of Colored People, Civil Rights in the United
States in- 1951, 102-103 (1951).

71 Both proponents and opponents of federal civil rights legislation understand that
the so-called Wherry cloture rule (U.S. Senate Rule 22), permitting iinlimited debate
until 64 Senators vote to end debate, is the major block to any hope for the enactment

of such legislation. Hearings before the Senate Committee on Rules and Administration,
82d Cong., 1st Sess. (Oct, 3, 1951) ; Leadership Conference on Civil Rights, Washington,
D. C, Feb. 17-18, 1952, Washington Post, Feb. 18, 1952, p. IB, coL 3; National Com

munity Relations Advisory Council Bulletin, No. 14 (Jan. 10, 1952). An effort to modify
the cloture rule at the beginning of the 83d Congress was defeated 70-21, 99 Cong.
Rec 233 (Jan. 7, 1953). Another effective barrier to civil rights legislation for Wash

ington has been the dominant role heretofore played in the House District Committee

by Congressmen committed to racial segregation.
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On October 8, 1952, the Supreme Court, in an unprecedented invita
tion for a petition for writ of certiorari in Boiling v. Sharpe, then pending
unargued in the United States Court of Appeals for the District of
Columbia Circuit, indicated that it would, for the first time, face the
issue whether the refusal to admit Negroes to public schools restricted
to white students is unconstitutional.72 Argument in the Boiling case

and four other elementary school and high school segregation cases

coming from Kansas, South Carolina, Virginia and Delaware73 was

heard by the Supreme Court on December 9, 10 and 11, 1952, and the
cases are now pending. Unlike the latter cases, where the record con

tains ample evidence of the inequalities which flow from segregation
of pupils, the Boiling record contains no such evidence. The Boiling
case may therefore become the basis for at last obtaining from the
Supreme Court a decision on the so-called "naked" question of whether
racial segregation "in and of itself" (at least in public education) is
unconstitutional, a question which the Court has constantly hereto
fore avoided, most explicitly in Sweatt v. Painter.'''1
Court action less ultimate in its goal has already begun to nibble at

some of the most obvious forms of the District's racial discrimination
in public education. In July 1952, a district court judge held unconsti
tutional the District's practice, followed since at least 1905, of export
ing colored deaf children to schools in Maryland and Pennsylvania while
providing education for white deaf children within the District at the
Columbia Institution for the Deaf.75

72 See Brown v. Board of Education, 344 U.S. 1 (1952). A similar case from the

District reached the Supreme Court in the 1951 term on a petition for mandamus to

require the District Court to convene a three-judge court (see 28 U. S. C. �� 2282, 2284),
but was remanded to the Court of Appeals for its views on whether the three-judge court

procedure applies to the District of Columbia. Ex parte Cogdell, 342 U.S. 163 (1951).
73 Brown v. Board of Education of Topeka, Docket No. 8, Oct. Term, 1952, U. S. Sup.

Ct., on appeal from 98 F. Supp. 797 (D. Kansas 1951) ; Briggs v. Elliott, Docket No.

101, Oct. Term, 1952, U.S. Sup. Ct., on appeal from 103 F. Supp. 920 (E.D-S.C. 1952)
(for prior proceedings in this case see 98 F. Supp. 529 (E. D. S. C. 1951) and 342 U.S.
350 (1952)); Davis v. County School Board of Prince Edward County, Va., Docket No.
191, Oct. Term, 1952, U.S. Sup. Ct., on appeal from 103 F. Supp. 337 (E.D. Va. 1952);
Gebhart v. Belton, Docket No. 448, Oct. Term, 1952, U.S. Sup. Ct., on certiorari from
91 A. 2d 137 (Del. 1952).

74 33 9 U.S. 629, 636 (1950).
75 Miller v. Board of Education of District of Columbia, 106 F. Supp. 988 (D. D. C.

1952). This . decision rested on Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1939), and
required the District to cease exporting the colored deaf children. Acceding to this

decree, the District Government contracted with the Columbia Institution to educate
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There is a growing recognition that no endeavors to equalize within
the framework of segregation can eradicate the inequalities inherent in
the segregated school system, and that those inequalities will germinate
the seeds of its destruction.76 All this adds up to the question: What
will happen when the structure of segregation in the District's public
schools, now apparently entrenched and unscathed, a redoubt uncon

querable, crumbles into ruins?
In some measure, of course, the changes effected by legal de-segrega

tion of the public schools will be cushioned by the community patterns
set by residential segregation. Schools in white neighborhoods will have
all or mostly white pupils, and schools in colored neighborhoods will still
be largely colored. But this cushion will disappear as Negro residential

dispersion, aided by the Supreme Court's decision denying enforcement
to racial restrictive housing covenants,77 increases.
A sounder and more substantial preparation for the inevitable day of

de-segregation would be the inauguration of programs of intercultural
education to aid the teachers and the pupils, and the community too,
in developing the understanding necessary for inter-group contacts.78
A hesitating start in that direction was the preparation of a Handbook
on Intergroup Education.19 And in February 1953 the Superintendent
both colored and white deaf children beginning September 19S2, but inserted a provi
sion requiring the Institution, which does not segregate non-District students, to educate

the District children on a segregated basis. Because duplicate facilities are not readily
available, the Negro deaf children must travel to and from home daily in taxis and can

not participate in vocational training and recreation and physical education programs
as do the white deaf children who live at the Institution from Monday through Friday.
Pittsburgh Courier (Wash, ed.), Feb. 14, 19S3, p. 3. Columbia Institution, an outstanding
school for the deaf, is a federally chartered corporation partially supervised and subsidized

by the Federal Government.
76 E.g., during the controversy over shifting Central (now Cardozo) High School

from white to colored use, one of the officers of the white Federation of Citizens Associa

tion, which was opposing that shift, warned that "keeping Central white might cost Wash

ington its segregated school system in future court action." Washington Post, Feb. 5,
1950, p. ISM, col. 5. See also the analysis of the District school situation in Washington
Sunday Star, June 1, 1952, p. Cl, col. 1.

77 See n. 13, supra.
78 A community-wide program of inter-cultural contact might be aided by the estab

lishment of a commission on human rights for the District, such as now exists in many

cities. Anti-Defamation League of B'nai Brith, Public Human Relations Agencies (1951).
A bill for that purpose was reported favorably by the Senate District Committee in

1950 but was not enacted. Sen. Rep. No. 1335, 81st Cong., 2d Sess. (1950). See also S.

256, 82d Cong., 1st Sess. (1949).
79 The Handbook was prepared in May 1951 under the leadership of the Associate
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of Education began to study the suggestions of community organizations
on how to effect most smoothly the transition to integration if com

pulsory segregation in public schools is ended by judicial action. How
ever, the possibility of any transitional trauma appears unlikely in view
of the analogous happy experience of the District's parochial schools
and several private schools which have in the past three years quietly
become de-segregated, and of the illuminating experience in public
recreation.

IV�Public Recreation

The intensity of the segregation tug-of-war in the District is almost
as great over public recreation as over public education. However,
different legal and political techniques have been used by both sides
in these two fields, largely because of their different characteristics and

history of segregation. Public education is uniformly segregated; public
recreation is hauntingly reminiscent of the slogan "half-free, half-slave."
Racism in education has thus far successfully rested on asserted com

pulsion under law; in recreation the contention that segregation is

required by law has been completely scotched,80 but segregation still
continues on the basis of administrative policy alone. Efforts at change
in education have been directed largely to the Board of Education for

equalization within the framework of segregation; in recreation the

Superintendent in charge of the white elementary schools and of curriculum planning. In

February 1953, the Board of Education announced that the Handbook would be printed
and distributed to teachers within 60 days. Washington Times-Herald, Feb. 6, 1953,
p. 29, col. 8. Congressman Davis of Georgia, a member of the House District Committee,
promptly opposed the use of public funds for that purpose. Washington Sunday Star,
Feb. 8, 1953, p. A5, col. 4.
80 The Recreation Board's argument that its segregation was compelled by the school

segregation statutes vanished when the Board of Education, its hands already full with

segregation during school hours, finally passed the buck to the Recreation Board in
October 1948 by a resolution that segregation after school hours was the Recreation

Board's, not the Education Board's, concern. A superficially more legalistic contention

(that recreational segregation was compelled by the racial designations on the recreational

system plan maps of the National Capital Park and Planning Commission, since Art.

II, � 3, of the Recreation Act of 1942, 56 Stat. 261, 263 (1942), D.C. Code 1951, � 8-210,
referred to ". . . public properties . . . designated by the . . . Commission, in accordance
with a comprehensive plan, as suitable and desirable units of the District of Columbia
recreation system") was eliminated in April 1949 when the Commission was persuaded
to eliminate racial designations from its maps. Indeed, if that contention were correct,
the Recreation Board should have abandoned its segregation policy when the Commission
eliminated racial designations from its maps.
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struggle has been directed at the roots of segregation and has swirled
around many different focal points.
The most significant aspect of the racial issue in public recreation in

the District is the contrast between the wholly non-racist facilities oper
ated by the Federal Government, and the racist operations of the Dis
trict Government's recreation agency, the District of Columbia Recrea
tion Board. E.g., the swimming pool in East Potomac Park is one of
six splendid outdoor swimming pools operated under the Office of Na
tional Capital Parks, an agency of the United States Department of
the Interior. Many thousands of white and colored children and adults
swim in it during the torrid summer months, without segregation, with
out animosity, without untoward incident. The D. C. Recreation Board
operated two outdoor swimming pools during 1952, for white persons
only.81 One of these was the Rosedale pool, located in an area at least
half of whose residents are colored. During the record heat wave of
June 1952, hundreds of colored children stood outside the iron fence

surrounding Rosedale playground, looking hungrily at the cool waters
where a comparative handful of white children were gaily splashing.
On one of the hottest evenings, after the pool was closed for the night,
a young colored boy climbed over the fence and took a cooling swim.
He drowned. Angry and sustained community picketing followed. The
Board's playground employees were instructed to guard the playground
gates against entrance by any Negro child. Its official stand encouraged
teen-age white youths into overt hostile acts toward the "invaders."

Neighborhood tensions mounted. Picketers were arrested. Altercations
occurred. After a colored man suffered a fractured skull, the play
ground was closed in September.82

81 Cf. Draper v. St. Louis, 92 F. Supp. 546 (E.D. No. 1950), appeal dismissed, 186 F.

2d 307 (8th Cir. 1950) (unconstitutional to bar Negroes from two outdoor municipal
swimming pools even though indoor pools were available to them) ; Beal v. Holcombe, 193

F. 2d 384 (5th Cir. 1952) (petition for certiorari pending before the U.S. Supreme Court,
Docket No. 106, Oct. Term, 1952) (unconstitutional to bar Negroes from municipal golf
courses in white parks in Texas where the parks for colored persons have no golf courses) ;
Sweeney v. Louisville, 102 F. Supp. 525, 532-533 (W. D. Ky. 1951) (same, Kentucky).
See also Lawrence v. Hancock, 76 F. Supp. 1004 (S. D. W. Va. 1948) ; Law v. Mayor and

City Council of Baltimore, 78 F. Supp. 346 (D. Md. 1948).
82 See Washington Post, June 22, 1952; Washington Times-Herald, July 18, 1952, p. 1,

col. 1; Washington Post, July 19, 1952, p. 11, col. 6; id., July 23, 1952, p. 26, col. 5; id.,
Sept. 17, 1952, p. 21, col. 7; id., Sept. 23, 1952, p. 17, col. 4. After a public hearing, the

Board voted 5-2 to reopen Rosedale playground to bi-racial use, but left unsettled

whether the Rosedale pool will remain restricted to white children when it reopens in the
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The example set by the Interior Department has not only demon
strated that non-segregated recreation can work in Washington, but also
has been a prime factor in the effort to break the racial bars erected by
the Recreation Board.83
The history of this divergence between the two official recreation

agencies goes back a number of years. Supervised recreation, what
there was of it, was then administered independently by three separate
agencies. The Board of Education administered the recreational use of
school playgrounds and buildings, the District Commissioners operated
another playground system, and the Federal Government administered
the National Capital Parks.84 A large step toward unification of the

Summer of 19S3. Washington Post, Oct. 17, 19S2, p. 27, col. 7; Washington Evening Star,
Oct. 17, 1952, p. A17, col. 8. White and colored children now play peacefully in the play
ground. [Editor's Note: On April 14, 1953, the Recreation Board voted 4-1 to open the

Rosedale Pool to all children. Washington Post, Apr. 15, 1953, p. 25, col. 5-6.]
83 The Department of the Interior prohibits racial discrimination, by segregation or

otherwise, in all the federal parks and monuments under its jurisdiction throughout the

country. (1) One of the major sanctions is in Departmental regulations whose violation

is punishable by imprisonment up to six months or fine up to $500, or both. See 36

CF. R. �� 1.60, 12.7 (1949 ed.) ; 36 C.F.R. �� 3.5 (a), 3.45 (1951 Supp.). The latter

section, applicable to the National Capital Parks system, provides:
"� 3.45. Discrimination in furnishing public accommodations and in using park areas.

The operator of any public facility or accommodation in a park area and its employees,
including the District of Columbia Recreation Board and its personnel, while using park
areas are prohibited from (a) publicizing the facilities, accommodations or any activity
conducted therein in any manner that would directly or inferentially reflect upon or

question the acceptability of any person or persons because of race, creed, color, or

national origin; and (b) discriminating by segregation or otherwise against any person
or persons because of race, creed, color, or national origin by refusing to furnish such

person or persons any accommodation, faculty, service, or privilege offered to or enjoyed
by the general public."
(2) Another major sanction is the anti-discrimination provision put into all park con

cession contracts, violation of which would result in cancellation of the contract. The
standard provision is: "The Concessioner and its employees shall not discriminate because
of race, creed, color, or national origin against (1) any employee or applicant for em

ployment, or (2) any person by refusing to furnish such person any accommodation,
facility, service, or privilege offered to or enjoyed by the general public. The Conces
sioner and its employees shall not publicize the accommodations, facilities, services, or

privileges in any manner that would directly or inferentially reflect upon or question the

acceptability of the patronage of any person because of race, creed, color, or national origin.
The Concessioner shall include and require compliance with a provision similar to this

provision in any subcontract made with respect to the operations authorized hereunder."
84 Coordination between these agencies was largely by informal means. In addition,

after 1924, the agency administering the park system made many assignments of park
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District's recreation system was taken by the enactment of the Recrea

tion Act of 1942 which created the D. C. Recreation Board as a new

agency to administer programs of recreation, transferred to the Board
all the recreation functions previously administered by the Board of
Education and the District Commissioners, and provided that the Board

should conduct its recreation programs on land the use of which was

to be obtained ". . .in accordance with agreements reached between the
Board and the governmental agencies having jurisdiction over such

properties. ,:S5
Before this consolidation, public recreation had been largely informal,

relatively unorganized, and comparatively unsegregated. Interracial

play activity was commonplace.86 Although many of the supervised pro
grams were tacitly restricted to, or by usage and custom utilized solely
by, white people, there was no strict rule or rigid barrier. Furthermore,
by the late '30's, the parks administered by the Interior Department
were operating under a positive but untested policy of non-segregation.
In 1941, however, the first use of the Interior Department's golf courses
by colored persons brought widespread publicity and reaffirmation of its
nondiscrimination policy, at a time when Congress was considering the
bill which created the Recreation Board. As reported by the Senate
District Committee, the bill contained a provision which would have

required a segregated recreation system,*7 but it was deleted on the
floor under the leadership of Senator Burton (now Associate Justice of
the Supreme Court).88 As enacted, the Recreation Act of 194289
contained no provision requiring segregation and at least two provisions
(governing appointment of Board members and employees) prohibiting
racial distinctions.90 The District of Columbia Recreation Board, how
ever, refusing to follow this Congressional intention, set about to ad
minister recreation on racial lines.

lands, upon recommendation of the National Capital Park and Planning Commission, to

the District Commissioners for playground purposes, 43 Stat. 463 (1924), 40 U. S. C. � 73

(1946) ; and by 1939 the Board of Education and the District Coinmissioners were

jointly administering a Community Center and Playgrounds Department, S3 Stat. 1014-

1015 (1939).
85 Art H, � 3, Art. HI, �� 2, 3, and 4; 56 Stat 261, 263, 264 (1942), D.C Code 1951,

�� 8-210, 8-215�217.
86 Segregation in Washington, supra, n. 1, at 83.

87 See Sen. Rep. No. 1115, 77th Cong., 2d Sess. (1942).
88 88 Cong. Rec. 3169, 3555 (1942).
89 56 Stat. 261 (1942), D.C. Code 1951, |� 8-201 et seq.
so 56 Stat. 261, 262 (1942), D.C. Code 1951, �� 8-202, 8-209.
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The first problem was posed by the statutory requirement that the
use of park lands be obtained by agreement with the Interior Depart
ment, the agency "having jurisdiction over such properties," which
shortly before had made clear its policy that all park lands were racially
unrestricted. An ingenious plan to by-pass this problem was developed
by having the National Capital Park and Planning Commission make
direct assignments, for the first time in 18 years, of park lands to the
District Commissioners for playground purposes, who then pirouetted
them over to the Recreation Board.91 The Interior Department has

opposed these assignments as being illegal and has contended that it
still has jurisdiction over these areas,92 but the issue has not yet been
resolved.93
A second problem for the Board was the informal breakdown of racial

91 These assignments were made under � 3 of the 1924 Act, supra, n. 84. This sec

tion was renumbered � 12 of the National Capital Planning Act by � 2 of the Act of

July 19, 1952, Pub. L. No. 592, 82d Cong., 2d Sess., which transferred the functions of
the National Capital Park and Planning Commission to the new National Capital Plan
ning Commission.

92 Opinion M-34963, Solicitor, Department of the Interior (Aug. 2, 1948).
93 Although Corporation Counsel (now District Judge) Keech had ruled on November

16, 1942 (opinion approved by District Commissioners Nov. 23, 1942) that jurisdiction
over assigned areas "remained" in the Interior Department, Corporation Counsel West's

opinion of November 16, 1948, took a contrary position. When requested for an opinion
on the issue, the Attorney General responded that judicial or legislative determination
would be preferable. In a suit thereafter brought by Negro plaintiffs against members
of the Recreation Board, the District Commissioners and the Secretary of the Interior,
challenging the Board's authority to segregate and raising the issue of who had jurisdic
tion over such assigned areas, the Department of Justice filed a comprehensive Memoran

dum siding with the Interior Department's position. However, the District Court dis
missed the suit in April 1952, holding that the Board has authority to segregate under
its power to "determine all questions of general policy relating to public recreation" and
that the private plaintiffs had no standing to raise the issue of jurisdiction. Camp v.

Recreation Board for District of Columbia, 104 F. Supp. 10 (D. D.C. 1952). Cf. Order

of Railway Conductors of America v. Swan, 329 U.S. 520 (1947); Westminster School
Dist. of Orange County v. Mendez, 161 F. 2d 774, 780 (9th Cir. 1947) ; WUliams v. Kansas

City, Mo., 104 F. Supp. 848, 858 (W.D. Mo. 1952). Shortly afterward, the Recreation Board
voted to designate for biracial use the one area serving as a basis for the jurisdictional
issue in the suit, and thereby effectively mooted an appeal on that issue. S*ince the major
part of the Board's supervised recreation program is on these assigned areas, a decision

upholding Interior's jurisdiction would probably spell the end to enforced segregation
in most if not all public recreation in the District. See 36 C. F. R. � 3.45 (1951 Supp.),
supra, n. 83. Negro civic groups are now seeking to have the question determined in a

prosecution based on the latter regulation. Pittsburgh Courier (Wash, ed.), Feb. 14, 1953,
p. 1, col. 1; id., Feb. 21, 1953, p. 1, col. 3.
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lines accelerated by World War II. So in June 1945, shortly after V-E
day marked the destruction of the forces of racism in Europe, the
Board adopted, despite vigorous community opposition, a by-law re

quiring strict racial barriers in the administration of its recreational
regions. The Interior Department promptly notified the Board that
that policy could not apply to Interior's park lands.94 It was, however,
somewhat naive to suppose that the Board's system of segregation could
continue without overflowing onto the park lands. By 1949 the Secre

tary of the Interior found it necessary to order the Board to cease racial
distinctions with respect to those lands.95 A community effort in June
of that year to persuade the Board to adopt a non-segregation policy,
spearheaded by Interior's representative, was unsuccessful. But it

pushed the Board into making a public promise to "make every pos
sible and realistic effort toward the removal of racial segregation in

public recreation in such sequence and at such rate of progression as

may be consistent with the public interest, public order and effective
administration.''96
That promise has thus far largely been one "to the ear, to be broken

to the hope." When the six swimming pools operated by Interior
under a theoretically inter-racial policy became so in fact during the
summer of 1949, the Board withdrew its lifeguards; and the calamitous

predictions of violence made by some of its members undoubtedly
helped to heighten, if not to precipitate, community tension.97 The
Board has consistently supported legislative bills to transfer jurisdiction
94 Letter, Acting Secretary of the Interior to Chairman, Recreation Board (July 10,

1945).
95 Letter, Acting Secretary of the Interior to Chairman, Recreation Board (Feb. 23,

1949).
96 Ch. I, Art, H, � 2, By-laws, Rules and Regulations, D. C. Recreation Board (Oct

9, 1951) (policy adopted June 14, 1949). In August 1949, after considerable negotiation,
the Board, whose efforts to take over recreational facilities operated by the Interior De

partment had long been hampered by its refusal to agree to comply with the Department's
nonsegregation policy, entered into a working agreement with the Department covering
many of the park lands. The Board agreed to operate all such park facilities without
racial distinction, and to apph- to all other facilities its new policy of making "every
possible and realistic effort toward the removal of racial segregation in public recrea

tion . . ." 14 Fed. Reg. 5546 (1949). The question of jurisdiction over the so-called

"assigned areas" was specifically left open.
97 For summary of how the Interior Department successfully controlled the threat of

racial violence at the swimming pools, compared with the experience of St. Louis, Mo,
concerning swimming pools and Chicago, Illinois, concerning housing, see Comment, IS TJ.
Chi. L. Rev. 769 (1951).
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to it over the federal parks, as a means of by-passing the Interior De
partment's nonsegregation policy.98 The "rate of progression" envisaged
by the Board for its "removal of racial segregation" appears to stretch
into the generations. Only about a dozen of more than 135 segregated
play areas have been declared "open" since the board adopted its
"progression" policy, and all of these are in neighborhoods populated
predominately by colored people. Many of the play areas still re

stricted to "white only" are in neighborhoods containing many colored
people. Moreover, even where an area has been "opened," the result
has been not real integration, but a new form of segregation: teams
from such "open" areas may not play with teams from either white
or colored play areas. Such isolation of course discourages play partici
pation. The net result of the Board's actions, thus, has been to impede
rather than to help integration through voluntary inter-racial asso

ciation and the growth of mutual understanding, to lower the quality
of public recreation to all, and, most significantly, to invite com

munity crises and warfare in mixed neighborhoods by continuing
to exclude colored children from their neighborhood playgrounds while
militant groups on both sides lined up for conflict.
The ultimate responsibility for racial discrimination in public recrea

tion, however, goes back to the District Commissioners. Without their

acquiescence, if not desire, racial segregation in that area would have
ended long ago. Unlike racism in the schools, racism in recreation can

find no refuge in alleged statutory compulsion.99 Since the Commis
sioners appoint five of the seven Board members, including one desig
nated by statute as the Commissioners' "representative,"100 the Com
missioners can change or temper that policy by (a) instructing their

representative to speak and vote against that policy and (b) appointing
non-segregationists to replace segregation-minded members either upon
expiration of their terms of office or even prior thereto.101 Furthermore,

98 E.g., H. R. S071 and H. R. 5968, 81st Cong., 1st Sess. (1949) ; see Hearings before the

Subcommittee on Health, Education and Recreation of the House District Committee on

H.R. 5968, 81st Cong., 2d Sess. (1950).
99 See n. 80, supra.
100 Art. I, � 1, Recreation Act of 1942, supra, n. 89. The other members are the

Superintendent of National Capital Parks and one representative of the Board of Edu

cation.
101 "in the absence of any specific provision to the contrary, the power of appoint

ment to executive office carries with it, as a necessary incident, the power of removal."

Myers v. United States, 272 TJ. S. 52, 126 (1926) ; Burnap v. United States, 252 U. S. 512,
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the Commissioners could require the Board to make no racial distinc
tions in the use of any lands under the Commissioners' jurisdiction, just
as the Department of the Interior did with respect to the Board's use of
lands under Interior's jurisdiction. The mounting demand for de-segre
gation of the facilities operated by the Board is therefore increasingly
focusing its spotlight upon the District Commissioners' tacit support of
racism in public recreation.

V�Epilogue

The Nation's Capital at the beginning of 1953 is still a Jim Crow town.

Its racial discrimination practices are indeed a "blot on our Nation."
Yet two of the most significant facts concerning race relations in Wash
ington are the ever-increasing progress in breaking down racial barriers
and the community's general acceptance of that progress.
The past 15 years have seen substantial inroads in the patterns of

segregation in the District. In the '30's segregation was so universal
that almost all plans for attacking racial discrimination were confined
within the framework of the "separate but equal" doctrine; now, the
objective is the elimination of segregation itself, everywhere, unequi
vocally.102 Although many and substantial barriers still exist, racial
discrimination in the District, and the attitudes which underlie it, have
been receding or put on the defensive to a degree unforeseen 15 years
ago. It is significant that during the 1952 election campaign both the

Republicans and the Democrats promised to end racial segregation in
the District of Columbia.103 And in bis first State of the Union Address
to Congress on February 2, 1953, President Eisenhower announced: "I
propose to use whatever authority exists in the office of the President to
end segregation in the District of Columbia. . . ."104

Everywhere the barriers are beginning to crumble. The change,
moreover, is one which catalyzes further change, and is constantly ac-

515 (1920). The District Commissioners' power to remove their appointees is not limited

by the fact that the appointment (of four of the Board members) is for a "term of four

years." Parsons v. United States, 167 U.S. 324 (1S97); United States ex rel. Frissel v.

Newman, 42 App. D.C. 7S, 100 (1914). See also Morgan v. Tennessee Valley Authority,
115 F. 2d 990 (6th Cir. 1940).

102 E.g., compare the 1935 Conference on The Courts and the Negro Separate School, 4

Jour, of Xegro Ed. 289-456 (1935) with the 19S2 Conference on The Courts and Racial

Integration in Education, 21 Jour, of Negro Ed. 229-444 (1952).
103 Washington Post, October 18, 1952, p. 2, coL 5; id., Oct. 26, 1952, p. 11M, coL 8;

Republican Party Platform for 1952.

104 h. R. Doc No. 75, 83d Cong., 1st Sess. 13 (1953).
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celerating. And as de-segregation (abolishing compulsory segregation)
proceeds, and integration (inter-racial contacts) develops, the likelihood
that the clock can be turned back becomes less and less substantial.
These changes of course encounter the protests to be expected from

people whose guilt feelings can be assuaged only by their rationalization
of the gap between practice and ideal. And there are many of these.
But those of small and closed minds, who see the end of the white race

in America if white and colored people are permitted to use the same

public facilities and to have equality of opportunity, are becoming a

smaller and smaller minority, in the District as elsewhere. Their dire
forecasts of violence and "racial trouble", forecasts which precede
every advance of the colored people toward first-class citizenship, have
turned out to be wraiths and fantasies.105 And as the walls come tum

bling down, both white and colored people, Southern-bred as well as

Northern-bred, are voluntarily and with considerable mutuality of un

derstanding clearing from their eyes and minds the myths of racism and
the cobwebs of segregation. It is such reorientation of community
mores, an educational process within the tradition of peaceful and
democratic change, that buoys the hope for removal of the race line
from our Nation's Capital.

105 See Comment, 18 U. Chi. L. Rev. 769 (1951) ; Note, 61 Yale L.J. 730, 738-744 (1952) ;

Frank, Can Courts Erase the Color Line?, 21 Jour, of Negro Ed. 304, 309-310 (1952)



THE PRIVILEGE OF SILENCE AND THE
LEGISLATIVE PROCESS

James Barclay Smith*

I

^HERE is a limit or due measure in all things. This is easy to see

when the thing or practice is evil in itself. For the finding of
evil usually is a conclusion that it ought not to be allowed. It is the
evil use of good things that causes the difficulty. Yet, it is common

to observe the transition from use to abuse. The application of water
to relieve excessive thirst may seem God sent, but the water cure of
Buchewald was a devilish practice. Food may be the means of life

and legal privilege may be the expression of civil or personal liberty.
Excessive food may be a poison and abuse of privilege may jeopardize
the equality of law. Where the use of food and water in excess begins
to lose its function of nourishment and to appear as a poison or danger,
all will say there is an end to all good things.1 In general, there are

two treasured features in constitutional government. Both have aspects
of security and liberty. One is the benign and protective quality of

governmental restraint upon misconduct. The other is personal liberty.
In excess, protection transcends to tyranny. In abuse, personal liberty
becomes a license of lawlessness as the position of others may be sub
verted to exploitation or extortion.
To legislate wisely must be the first test of good government. Im

munity from the terror of compulsory self-mcrimination is the threshold
of domestic tranquillity. The interrelation of wise legislation and im

munity from self-incrimination is the objective of this inquiry. Both

stem from constitutional purpose. The balance between the privilege
to withhold and the duty to disclose must be found in the intention of

the ultimate sovereign, who did ordain and establish our constitutional

scheme of popular government.2 The parturient quality of the prob-
* B.S., LL.B., J.SD. Professor of Law, Univ. of Kansas School of Law.

i Every good thing can be carried too far. Even an express clause constitutionally

protecting a specified subject cannot create an absolute immunity from governmental
adjustment. "The policy of protecting contracts against impairment presupposes the

maintenance of a government by virtue of which contractual relations are worth while�

a government which retains adequate authority to secure the peace and good order of

society. This principle of harmonizing the constitutional prohibition with the necessary

residuum of state power has had progressive recognition in the decisions of this Court."

There is no absolute right. Home Building & Loan Association v. BlaisdeU, 290 U.S.

398, 435 (1934).
2 See generally, Martin v. Hunter's Lessee, 1 Wheat. 304 (U. S. 1816) ; Marbury v.

330
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lem is advanced by threats to the American system of law from abroad
and from within our borders.
The fires of our time tend to warp the boardwalks of precedent. The

existence of an emergency does not create governmental power, but
it may provide the occasion for its exercise.3 Thus, the unprecedented
may be justified from new fact patterns, and the overall adjustment
will conform to the legislative policy and objective of constitutional
government. But if the governmental compression of the individual's
choice springs not from the dictates of common necessity but solely
from militant purpose to expurgate, the process will not be merely the
termination of a principle but the end of the living energy of one of
the most powerful resources of the nation. In a realm not obviously
foreclosed by authority, constituent objectives pressure to conclusion;
a subtle and most complicated art is at its best the end of a long ratiocina-
tive process. That the task of constitutional construction is a function
not of mechanics but of imponderables now is known even by Macaulay's
omniscient schoolboy. There is, however, no authorized catalogue of
imponderables; still less is there an accepted organon for striking the
balance among conflicting and competing values. While the presently
used boardwalks may be consumed or redirected, the folkways of the
fundamental concepts of a vigorous government of a free people point
the course to political control.
Often, the task of American government in meeting changing facts

is confused with a supposed change in the form of government.4 Meet

ing a necessary change is the application of the principle of our ordered
system of law or reason, that all shall be governed by general laws for
the common good by a government designed to endure through the ages
to come, adequate to meet the various crises of human affairs.5 We
need not pause to recite the fact patterns of internal fascist and com

munist militarization of foreign directed political parties. Known and

contemporary history discloses them. World War II now is leached
by its successor struggle which some think can be resolved only by
unconditional ascendency of either our representative republican system
or the police state. Statutes dealing with the indoctrinary haberdashery
of subversive groups are not strange. These laws have included party

Madison, 1 Cranch 137 (U.S. 1803); Van Home's Lessee v. Dorrance, 2 Dall. 304 (U.S.
1795).

3 Home Building & Loan Association v. Blaisdell, 290 U. S. 398 (1934).
4 Smith, Jurisprudence and Constitutional Canon, 28 Va. L. Rev. 129 (1941).
5 McCulloch v. Maryland, 4 Wheat. 316 (U.S. 1819). !
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militias giving military training even without arms and uniforms. Party
militarization developed by fascism serves the purpose of creating
revolutionary symbolism and promoting that mystical comradeship of
arms among the partisans which, in turn, leads to actual defiance of
constitutional authority and law. Support of a strong military or

ganization promotes an atmosphere of divided loyalty which, by making
even high treason appear legal, promises the disintegration of the
democratic state. These party militias threaten peaceful parties because

they are prompted to interfere by violence with the normal function
of political life. As they approach the numerical strength of the

regular armed forces of the state, they become the indispensable tool
for the ultimate conquest of power when the undermined democratic
state is ripe for assault in the guise of a spontaneous coup d'etat.*
Even when no actual unlawful military force is planned, the display
of such military organization in parades, demonstrations, assembly halls,
and as a body guard for leaders is a potential threat to public order

6 "Obviously, the words cannot mean that before the Government may act, it must

wait until the putsch is about to be executed, the plans have been laid and the signal
is awaited. If Government is aware that a group aiming at its overthrow is attempt
ing to indoctrinate its members and commit them to a course whereby they will strike
when the leaders feel the circumstances permit, action by the Government is required"
Dennis v. United States, 341 U.S. 494, 309 (1951). "The United States, fortunately,
has experienced Communism only in its preparatory stages and for its patterns of final

action must look abroad. Russia, of course, was the pilot Communist revolution, which

to the Marxist confirms the Party's assumption and points its destiny. But Communist

technique in the overturn of a free government was disclosed by the coup d'etat in which

they seized power in Czechoslovakia. There the Communist Party during its preparatory
stage claimed and received protection for its freedoms of speech, press, and assembly.
Pretending to be but another political party, it eventually was conceded participation
in government, where it entrenched reliable members chiefly in control of police and
information services. When government faced a foreign and domestic crisis, the Com
munist Party had established a leverage strong enough to threaten civil war. In a period
of confusion, the Communist plan unfolded and the underground organization came to

the surface throughout the country in the form chiefly of labor 'action committees.'
Communist officers of the unions took over transportation and allowed only persons with

party permits to travel. Communist printers took over the newspapers and radio and

put out only party-approved versions of events. Possession was taken of telegraph and

telephone systems and communications were cut off wherever directed by party heads.
Communist unions took over the factories, and in the cities a partisan distribution of
food was managed by the Communist organization. A virtually bloodless abdication by
the elected government admitted the Communists to power, whereupon they instituted
a reign of oppression and terror, and ruthlessly denied to all others the freedoms which
had sheltered their conspiracy." Dennis v. United States, supra, at 565; see n. 64, infra.
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by inciting similarly organized opponents to counter-demonstrations and
the breaking up of public meetings and processions. The regular police
force is placed under an unbearable strain, endangering the main
tenance of public peace and safety. Normal political gatherings cease

because peaceful people avoid the violence of those who wish to silence
their expression. Of course, the issue presents itself, will legislation to

suppress these private militias protect and defend democracy or destroy
it? This precipitates the thought of freedom to disagree with govern
mental policy and the association of silence with suppression. It is
always difficult to keep distinct the argument, addressed to reason,
which seeks to persuade the majority to agree to orderly modification
of government structure, and that action which turns minority purpose
into arbitrary power. One serves the constitutional policy of free

people. The other contradicts it. The first must be protected. The
other is an enemy.7 This occasion of protection explains the customary
legislative complacency of traditional liberalism toward the danger
from extremism. The fascist philosophy tends to suffocate the rea

soning process and to destroy the state by violence as it contracts the
functions of free speech and free press. Since treason is not a privilege
of liberty, this philosophy is not sacrosanct under the Constitution. Of

course, the factual distinction is fundamental. Protective self-discipline
does not mean that liberal democracy, style 1900, has been replaced
by a police state, even though protective measures are employed.
Critics of such protective measures will use the term police state, or
authoritarian democracy, as they contend that the cure for which pro
tective self-discipline is intended may easily become the disease which

ultimately will destroy what is essential to vitality and democratic values.
These contentions are often expressed in good faith even though the
terms are not objective.

7 "Although the First Amendment provides that Congress shall make no law abridging
the freedom of speech, press or assembly, it has long been established that those freedoms
themselves are dependent upon the power of constitutional government to survive. If it
is to survive it must have power to protect itself against unlawful conduct and, under

some circumstances, against incitements to commit unlawful acts. Freedom of speech
thus does not comprehend the right to speak on any subject at any time. The im

portant question that came to this Court immediately after the First World War was

not whether, but how far, the First Amendment permits the suppression of speech which
advocates conduct inimical to the public welfare." Communications Ass'n. v. Douds, 339
U. S 382, 394 (1950). "Civil liberties, as guaranteed by the Constitution, imply the
existence of an organized society maintaining public order without which liberty itself
would be lost in the excesses of unrestrained abuses." Id. at 399.
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Being cast in an economy and politics of individualism, the oft-

repeated phrase that regulation is the exception and freedom from

regulation is the rule naturally follows. The rise of the ultimate fact
or legislative jurisdictional fact which changes the freedom or immunity
from regulation into liability thereto thus always is extraordinary or

exceptional. When so understood, such terms as emergency and crisis
are no more than dialectical exuberance. The difference in degree or

pressure they may reflect goes only to the exercise of the power to

regulate and not to its existence. Factually, their only consequence
is to weigh the evidence already sufficient to sustain die regulation.
But the building of the preponderance of power-supporting evidence may
be of the highest significance in magnetizing public opinion to demand
or approve legislative choice. The Grange movement demand for rail
road rate control made it easier to see that the line of demarcation
between immunity and legislative power had been passed than was the
case when Kansas limited fire insurance rates.8 Conditional liability
is not confined by the interest of the person. The public utility class

expands to include the property of the natural, corporate, and the

political person. State power may be restricted by regulation of com
merce by Congress. The exercise of speech and press communication

may be punished by death if he who speaks has adhered to the enemies
of the United States and his utterance gave them aid and comfort.9 Sim

ple, gentle Cary Buck may be sterilized by force10 because she was not
as smart as her neighbors. Little Rosalyn Zucht didn't have a leg to stand
on in her protest against vaccination;11 and kindly Typhoid Mary was

imprisoned although charged with nothing she could prevent or cure.

The foregoing few examples refresh our understanding that where
survival is involved measures adequate to the danger are invested in
our government. It may intentionally burn down a new house to stop
the conflagration of the city; it may send its citizen into battle with
the risk of being killed. So the individual, normally proctored "thou
shalt not kill," finds, when assaulted, that, if he retreats to the wall,
he is clearly privileged to kill his assailant. The choice between the
two lives is cast against the evildoer. We are here concerned with
these only because it is clear, when all the facts are known, that the

� Compare German Alliance Ins. Co. v. Kansas, 233 U.S. 389 (1914), with Brass
North Dakota, 153 U.S. 391 (1894).
9 Rosenberg v. United States, 73 Sup. Ct. 20 (1952).
i� Buck v. Bell, 274 U.S. 200 (1927).
H Zucht v. King, 260 U.S. 174 (1922).



1953] The Legislative Process 335

judgment of the government, acting through the legislature, may be
made effective.
The great challenge then is when can the government act; when will

action be fair and proper. And the mighty voice which answers is that
it may do so only when it is informed, only when the facts are declared
truthfully, as the validity of what is done depends upon the truth of
what is declared.12 There can be no wisdom without knowledge. The

obligation to be informed carries the duty and power to seek and receive
information in order that there may be intelligent exercise of power.
If it cannot do this, it must fail through its own stupidity or ignorance
expressed in foolish, even unfair, legislation. But Mr. Hitler's or Mr.
Stalin's boy says�Isn't that wonderful? Failure of such legislation is
what we wanted anyhow, and surely all right-minded Americans can

see that their Constitution gave us a private and personal immunity
from compulsory disclosure. In attempting to use its powers of inquiry
to perform its duty to govern through the best legislation it can devise,
our Government will find the Constitution the noose which strangles it.13

Surely, this proves that democracy is "stupid and decadent." If the

hypothesis is rational, their conclusion is logical. It is the purpose of
this paper to disclose that the hypothesis is specious. If it is sound,
we should change. If it is treacherous, we should address ourselves
with poise to the purpose of informed, i.e., deliberate and reasoned,
defensive measures. In the past, through espionage acts, etc., we have

sought to punish after the fact. Can we wait in this parlous situation
until the horse has been stolen? With the industrial monster of

monopoly we employed the prophylactic measures of the Clayton Act to

implement the retributive features of the Sherman Act. Both were

necessary. These point the function of legislative inquiry dealing with
the hydra-headed political monster. What of the inquiring power?

II
On the one hand, our inquiry is concerned with the power of the

United States Government to acquire the information it needs to ex

press wisely its plans and policy. On the other hand, our concern is
with the freedom of the individual to secure himself against unwise
legislation and policy by publicly exposing its fallacy in fair and free
discussion. The individual must not be frightened into silence in order
to secure himself from exposure to legislative penalty through his own

utterance. The latter will require detailed analysis of the problems of

!2 Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924).
13 See n. 6, supra, and n. 64, infra.
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unreasonable searches and seizures and compulsory self-incrimination
as they develop from the First, Fourth, Fifth and Fourteenth Amend
ments. It will be helpful to such a survey if we acquaint ourselves with
the course of recent constitutional cases adjusting the individual into
the common security; cases dealing with legislative judgments that the

public security or common necessity required curtailment of the free
dom of speech, and of movement, and the freedom to be silent.
In Communications Ass'n. v. Douds,14 issue was joined on the validity

of the communist oath clauses of the Taft-Hartley Act. In sustaining
the legislative power, the Court said:15

Although the First Amendment provides that Congress shall make no law

abridging the freedom of speech, press or assembly, it has been long established
that those freedoms themselves are dependent upon the power of constitutional
government to survive. If it is to survive it must have power to protect
itself against unlawful conduct and, under some circumstances, against incite
ments to commit unlawful acts. Freedom of speech thus does not compre
hend the right to speak on any subject at any time. The important question
that came to this Court immediately after the First World War was not whether,
but how far, the First Amendment permits the suppression of speech which
advocates conduct inimical to the public welfare.

This is one of a series of cases in which the validity of state and federal
regulation of speech and press has been complicated by labor relations.
The Douds case involved extended discussion of the political aspect

of communist-directed strikes and the civil liberty associated with un

restrained thought. There seems to be no question of state power to

prevent violence in a labor dispute.16 Absent physical violence, the vigor
of contention of absolute privilege increases proportionately; neverthe
less, where the facts disclose a policy within the competency of the

government, and where such policy is substantially threatened by the
defendant's conduct, a limitation on that conduct may be considered

appropriate to permit and effect the policy, there being no clearly ade

quate independent remedy available. The legislative jurisdictional fact
is established. In Giboney v. Empire Storage Co.,17 the anti-monopoly
policy of the state would have been defeated if the pincers-grip of the
picket line were not loosened. This case concluded that prohibiting
the crossing of a picket line, as a disciplinary measure, was not neces-

14 339 U.S. 382 (1950).
15 Id. at 394-395.
is Cole v. Arkansas, 338 U.S. 345 (1949).
" 336 U.S. 490 (1949).
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sarily an act protected by the union's communication privilege. But
Hughes v. Superior Court18 recognized the power of the state to protect
its policy against racial classification from the picket line communication
claim. Building Service Union v. Gazzam19 recognized that a policy
against compelling an employer to force his employees to join a union
went beyond a legitimate exercise of the communication privilege. The
state's policy was in restraint of employer coercion of employees in
their choice of bargaining representatives. Its policy need not be so

explicit. "A state may either outlaw an end not in the public interest
or merely address itself to the obvious means toward that end."20 The
doubt as to the dependency of the result in the Gazzam case on the

illegality of the conduct sought to be enforced through the force of the

picket line communication privilege claim is resolved in Teamsters Union
v. Hanke.21 Here, the union sought to use the picket line to compel a
self-employed person to conform to union standards, but this was held
not within the communication privilege. The policy to protect his free

choice, to let freedom work both ways, was within the discretionary
monitoring hand of the state. Increasing emphasis is placed on the

validity of the legislative finding that the measure is necessary to avert

a public danger. Must the evidence also have such a preponderance as

to make the court find that danger is clear and present?
Section 9 (h) of the Taft-Hartley Act, involved in the Douds case,22

allows the use of the NLRB facilities only to those unions whose
officers have filed affidavits stating that they are not members of,
or affiliated with, the communist party and that they do not believe
in the overthrow of the United States by force or other illegal or uncon
stitutional methods.23 The Internal Security Act24 goes further, re

quiring registration of communist organizations, with records of the
names and addresses of members, and forbids any member ". . . to hold

any non-elective office or employment under the United States." In
Dennis v. United States,25 the Court affirmed convictions of certain

18 339 U.S. 460 (1950).
19 339 U.S. 532 (1950).
20 See n. 18, supra, at 468.
21 339 U.S. 470 (1950).
22 See n. 14, supra.
23 61 Stat. 143 (1947), 29 U. S. C. � 159 (h) (Supp. V, 1952).
24 64 Stat. 987 (1952), 50 U. S.C. � 781 (Supp. V, 1952).
25 341 U.S. 494 (1951).
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communists indicted under sections 2 and 3 of the Smith Act.26 That
statute made it a crime to advocate or teach overthrow of the govern
ment by force or violence. It forbade editing, circulating, or publicly
displaying written or printed matter advocating the overthrow or destruc
tion of the Government. Aid in organizing a group for such purpose,
or membership in such a group was also prohibited. Absence, in the
Dennis case, of a requirement of present danger as in prior cases27
was distinguished in the relatively minor significance of the persons
involved compared to the danger of a disciplined international con

spiracy. There must be a comparison of the evil discounted by its

improbability, a sort of entertainable probability. But immediacy was

not found to be a necessary feature; only one which should be weighed
with many others by the court to determine whether speech may be
restricted. Otherwise none would be guilty until they have succeeded;
and, if they have succeeded, it is too late for governmental interference.
The power of a state and of the United States to make non-communist

membership supported by affidavit a qualification for public office was

sustained in Garner v. Los Angeles Board?* Gerende v. Election Board29
and Bailey v. Richardson.30 These regulations are necessary because
of infiltration tactics, and their purpose is to rid the state and federal
governments of subversive elements. By the same token, when the
provocative quality of the truculent harangue of the soap-box orator has
been found by the state to have passed the "bounds of argument or
persuasion" and become incitement to riot, he may be quieted.31 And
the privilege to disturb and communicate is found short when balanced
against privacy and security in Breard v. Alexandria.32 In Harisiades
v. Shaughnessy,33 concerning the deportation of aliens, the Court set

aside as irrelevant claims of freedom of speech and assembly, due

process, and ex post facto to sustain the legislator's judgment that

26 54 Stat. 670 (1940), as amended, 18 U.S. C. � 23S5 (Supp. V, 19S2) ; the con

spiracy provision is covered in 18 U. S. C. � 371 (Supp. V. 1952).
2? Bridges v. California, 314 U.S. 252 (1941); Gitlow v. New York, 268 U.S. 652

(1925).
28 341 U.S. 716 (1951).
29 341 U.S. 56 (1951).
30 341 U.S. 918 (1951).
3! Feiner v. New York, 340 U.S. 315 at 321 (1950). Either the method adopted or

the alternative available caused Skmotko v. Maryland, 340 U.S. 268 (1951), and Kutis
v. Xe-d) York, 340 U.S. 290 (1951), to fall short of the necessary facts.

32 341 U. S. 622 (1951).
33 342 U.S. 580 (1952).
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communist traits justified expulsion. The statute specified former mem
bership in the Communist Party as a ground for deportation.34 The
intent of Congress to cause aliens to cooperate in their own deportation,
as expressed in the Internal Security Act of 1950, came before the Court
in United States v. Spector.35 The failure to seek timely application
for transportation was made a felony by that Act.36 The several doubts
raised as to vagueness of the Act were not enough to conceal the legis
lative purpose from the Court. Another provision of the same statute

vesting discretion in the Attorney General to hold communist aliens
without bail while awaiting deportation was sustained in Carlson v.

Landon.31 Being ordered into custody after a long period of bail pre
sented facts of considerable hardship to the deportees.38 New York's

Feinberg Law of 1949, upheld in Adler v. Board of Education,39 was an

exercise of legislative power over the state schools. Under this law,
when the Board of Regents lists an organization as subversive, member
ship therein is prima facie evidence of disqualification to continue in a

teaching position. The State determination that freedom of assembly
and speech were not denied, but perhaps indirectly promoted, was

affirmed, although the statute raises a presumption that membership
is evidence of unfitness and modifies the doctrine of guilt by associa
tion.40 The virulence of the disease justified reliance on the symptom.
The sequence moves along with the holding, as criminally libelous,
much of what commonly was felt to be privileged utterance by speech
or press in Beauharnais v. Illinois.41 The repression of defamation
directed at groups, religious or racial, was held not to be an unlawful

34 Deportation provisions for prior membership appear in the Alien Registration Act

of 1940, 54 Stat. 673, 8 U. S. C. � 137 (1946) and the present Immigration and Nationality
Act, Pub. L. No. 414, 82d Cong., 2d Sess. � 241 a (6) (June 27, 1952).

35 343 U.S. 169 (1952).
36 See n. 24, supra. The Immigration and Nationality Act, Pub. L. No. 414, 82d Cong.,

2d Sess. � 242 (e) (June 27, 1952), includes the provision.
37 342 U.S. 524 (1952).
38 By 54 Stat. 1201-1204 (1940), 18 U. S. C. � 2386 (Supp. V. 1952), organization com

mitted to the overthrow of the government by violence or threats are required to register
the Attorney General.

39 342 U.S. 485 (1952).
40 Apparently rejected in Schneiderman v. United States, 320 U.S. 118 at 136 (1943).

The following seems to accept it: "One's associates, past and present, as well as one's

conduct, may properly be considered in determining fitness and loyalty. From time im

memorial, one's reputation has been determined in part by the company he keeps."
Adler v. Board of Education, 342 U.S. 485, 493 (1952).

41 343 U.S. 250 (1952).
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restriction of speech and press. The consequent dissidence could be
more dangerous than the repression of the expression of opinion.42

in

What causes so many people so much trouble with decisions upholding
regulatory measures with which they do not agree is the failure to

realize, and to bear in mind, that, in the constitutional allocation of

governmental powers, the responsibility of decision to restrain is vested
in the planning or legislative department.43 This is the doctrine of

departmentalization. The judiciary does not sit as a censor of public
opinion. It was terror of such practice which threatened the adoption
of the Constitution. Demonstration of its absence was the service of
the Federalist, as the character of judgment, not mil, was shown to

distinguish the respective roles of the two departments. "A court does
not balance the conflicting interests at stake and substitute its own

solution in place of the statute or regulation. Its decision must be
at one reserve: it may only say whether the measure under review was

within the zone of possible solutions which 'reasonable' persons might
think 'reasonable.' 5,44 To translate the responsibility of the electorate

through the legislature into judicial censorship, or will, would contradict
both the purpose and structure of our representative republican plan of
popular government. It is enough to sustain the legislator's judgment if
the judge cannot say that it was impossible for a fair-minded board to

come to the result which was reached.45 The real place for the propo
nents of free speech and press to try their case is at the polls and not at
the bar should they disagree with the course of constitutional decision
outlined above.46
The true nature of the rights of freedom of speech and freedom of press

is in their address to the public. As their function is to appeal to the minds
or reasons of others, they are properly classed as public rights as dis

tinguished from freedom of religion, which goes to one's own mind

42 other cases are Public Utilities Comm'n v. Pollack, 343 U. S. 451 (1952) (radio broad

casting programs on public busses and street cars) and Zorach v. Clauson, 343 U.S. 306

(1952) (released school time as a violation of the principle of state and church).
43 Smith, op. cit., supra, n. 4.
44 coast Lumber Terminal v. Town of Babylon, 174 F. 2d 106, 111 (2d Cir. 1949).

Judge Hand speaking for the court
45 San Diego Land & Town Co. v. Jasper, 189 U.S. 439 (1903). Mr. Justice Holmes

speaking for the court.
46 See n. 16-28, supra.
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and soul and heart in expression within the privacy of his family, his
home, or in his church. The public and political quality of the advocacy
or persuasion of political or governmental action by public discussion
is congenital with our governmental institutions. The exigencies of the
colonial period and the efforts to secure freedom from oppressive regu
lation developed a broad conception of the need of opportunity to dis
cuss publicly and truthfully matters of public concern�an opportunity
adequate to supply the public need for information and education with
respect to significant issues of the times. The Continental Congress
in its letter to the Inhabitants of Quebec referred to the "five great
rights" and said: "The last' right we shall mention regards the freedom
of the press. The importance of this consists, because the advancement
of truth, science, morality, and arts in general, in its diffusion of liberal
sentiments on the administration of Government, its ready communica
tion of thoughts between subjects, and its consequential promotion of
union among them, whereby oppressive officers are shamed, into more

honorable and just modes of conducting affairs."47
In terms of the citizen, speech and press rights are not just negatives

to confound the legislator's plan, but affirmatives of duty to discuss

fairly, truthfully, and openly for the education of the public and their

representatives all issues about which information is needed or useful
to enable society to cope most wisely and informedly with the exigencies
of the times. When the judge declares that the legislator's judgment
is invalid, he sits in censorship of the freedom of everybody's speech
and press expressed in the statute. The legislative restraint is addressed

primarily only to the individual. Thus the question which seems to

pervade here is: Whose rights? The affirmative duty of the citizen to

speak out in exposition of issues is a derivative from the basic idea
of popular government�that all shall be governed by general laws for
the common good.48 The individual citizen's sense of participating re-

47 Letter of Oct. 26, 1774, 1 J. Cont. Cong., 1904 ed., pp. 104, 108.
48 "When one becomes a member of society, he necessarily parts with some right and

privileges which, as an individual not affected by its relations to others, he might retain.
'A body politic' as aptly defined in the preamble of the Constitution of Massachusetts.
'is a social compact by which the whole people covenants with each citizen, and each
citizen with the whole people, that all shall be governed by certain laws for the com

mon good.' This does not confer power upon the whole people to control rights which
are purely and exclusively private, . . . but it does authorize the establishment of laws

requiring each citizen to so conduct himself ... as not necessarily to injure another.
This is the very essence of government, and has found expression in the maxim sic utere

tuo ut alienum non laedas. From this source come the police powers, which, as said by
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sponsibility is the galvanic force which makes popular government
strong and vital. The Supreme Court's recognition that it is neither
the counsel nor the censor of society, or its voiced legislation, is what
held the Court to its restricted office within the doctrine of depart
mentalization in the cases outlined above.49
In the Giboney case50 the Court noted that the defendants ". . . were

doing more than exercising a right of free speech or press," and in their
insistence upon their selfish interest in opposition to the lawful policy,
either the state or the union must yield. The state is paramount here.
"The policy of a State may rely for the common good on the free

play of conflicting interests and leave conduct unregulated. Contrari

wise, a State may deem it a wiser policy to regulate."51 "The clash of
fact and opinion should be resolved by the democratic process and not

by the judicial sword."52 And as resolved it stands unless the regulation
". . . has struck a balance so inconsistent with rooted traditions of a

free people that it must be found an unconstitutional choice."53
The appeal to the judge's emotions, whether it be called his higher

sentiment or his prejudice, is always an invitation to substitute the

judge's policy or opinion as to wise government for the legislative plan
and policy.54 When he yields, the substitution is a negation of the

legislative policy through the declaration of unconstitutionahty. This
phenomena is articulated in the Harisiades case,55 where the deportee's
long residence, marriage, recantation, children, and possible loss of home
aroused the emotions. The Court refused to measure the regulation by
whether it was unwise or odious to the judge and recognized that if it
was factually justified, judicial validation was required. Toleration,
not approval, is the test.56 "We, in our private opinions, need not
concur in Congress' policies to hold its enactments constitutional. Judi-
Chief Justice Taney '. . . are nothing more or less than the powers of government in
herent in every sovereignty.'" Munn v. Illinois, 94 U.S. 113, 124-125 (1877).

49 See n. 16-18, supra.
5� 336 U.S. 490 (1949).
51 Hughes v. Superior Court, 339 U.S. 460, 468 (1950).
52 Teamsters Union v. Hanke, 339 U.S. 470, 478 (1950).
53 Id. at 479.
54 He should ". . . Render, therefore, to Caesar the things that are Caesar's; and to

God, the tMngs that are God's." Holy Bible, Matthew, rrii, 21.
55 342 U.S. 580 (1952).
56 in the Garner and Gerende cases, n. 28 and n. 29, supra, the regulations were given

a narrow construction for easy clearance for prospective operation on the ex post facto
claim.



1953] The Legislative Process 343

daily we must tolerate what personally we may regard as a legislative
mistake."57 And the process of adjustment is primarily a political
question.58 Judicial concurrence emphasizes the self-restriction implicit
in the exercise of judicial power under the doctrine of departmentaliza
tion.59
"The judicial process demands that a judge move within the frame

work of relevant legal rules and the covenanted modes of thought for
ascertaining them. He must think dispassionately and submerge private
feeling on every aspect of a case."60 The great principle implicit in the

power to govern, and the right and duty of government to survive,
through the democratic process necessarily holds the judge's revision to

the line where factually he is compelled to say that the legislator's act

was groundless. When underlying data supports the legislative opinion
or regulation, judicial negation is substitutional; and thus granting or

sustaining privilege to the few is a suppression of the speech and opinion
of the many whose will is reflected through the representative system
in the legislature. Above all, we must remember that the Court's power
of judicial review is not ". . . an exercise of the powers of a super-legisla
ture."61

5? Harisiades v. Shaughnessy, 342 U.S. S80, 590 (1952).
58 "However desirable world-wide amelioration of the lot of aliens, we think it is

peculiarly a subject for international diplomacy." Id. at 591.
59 "In recognizing this power and the responsibility of Congress, one does not in the

remotest degree align oneself with fears unworthy of the American spirit or with hos

tility to the bracing air of the free spirit. One merely recognizes that the place to resist
unwise oi cruel legislation touching aliens is in Congress, not the Court." Mr. Justice
Frankfurter, concurring in Harisiades v. Shaughnessy, 342 U.S. 580, 597 (1952). "To
make validity of legislation depend, upon judicial reading of events still in the womb of
time . . . knowledge of the topmost secrets of nations�is to charge the judiciary with
duties beyond its equipment." Mr. Justice Frankfurter, concurring in Dennis v. United
States, 341 U.S. 494, 551 (1951). "If we must decide that this Act and its application
are constitutional only if we are convinced that petitioner's conduct creates a 'clear and
present danger' of violent overthrow. . . . We would have to foresee and predict the
effectiveness of Communist propaganda. . . . No doctrine can be sound whose application
requires us to make prophecy of that sort in the guise of a legal decision. The judicial
process simply is not adequate to a trial of such far-flung issues. The answers given would
reflect our own political predilections and nothing more." Mr. Justice Jackson, con

curring, id. at 570. "While I think there was power in Congress to enact this statute . . .

I add that I have little faith in the long-range effectiveness." Id. at 577-578.
60 Public UtiUties Commission v. PoUack, 343 U.S. 451, 466 (1952). But it is also

true that reason cannot control the subconscious influence of feelings of which it is un

aware." [Emphasis supplied.] Id. at 466.
61 Mr. Justice Brandeis dissenting in Burns Baking Co. v. Bryan, 264 U.S. 504, 534
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What commonly happens is that when the protestant fails to get
the judge to exercise his private feeling in the case or to act as a super-

legislator he runs forth and cries, "Havoc!"62 What must be seen is

that freedom of speech and press are public address and education rights.
Where the basis for choice exists and the issue is policy, not power, as
pointed out in the Hanke case,63 the rights should be employed so that

the democratic process may give life to popular government, and that

government will be in contact with and responsive to the people. Then

only can it be of, and by, and for them. To carry Lincoln's phrasing
further, it is only internal dangers that can destroy us.64 This is the

address to the administrative "body in Pollack case65 instances, to the

public generally through any appropriate media, or directly to the legis
lature itself in other cases where policy modification is sought. This is

the challenge which tests the position of the majority.66 The right

(1924). "With . . . conflicting evidence we have no concern. It is not our province to

weigh evidence." Id. at 534.
62 "Cry 'Havoc,' and let slip the dogs of war." Shakespeare, Julius Caesar, Act III,

Sc. 1. It probably is true that most statutes are subjected to well-intentioned or good
faith attack. In any event, the responsibility is assumed by the court when it accepts
the case. It is also true that the presentation of the case has been invited by judges' too
frequent lapse into control of the subconscious influence when he fails to submerge his

private feeling toward regulation. Cf. n. 60, supra. See Smith, op. cit. supra, n. 4 at 179,
discussing the Tyson case.

63 339 U.S. 470 (1950).
64 It is well established that one means to destroy the principle of private rights, as

distinguished from the idea of a sovereign executive or a sovereign legislature, is to ex

haust it through an emphasis upon rights and a minimus on duties. "The record in the
Knauer denaturalization case showed that Hitler prior to 1923 'never had any intention
of trying to obtain political power in Germany except by a means of force, except by
violence, by a coup d'etat, or a similar direct action method.' It was only after the
failure of the 1923 Putsch 'that he with his advisers decided that the way to do away
with democracy in Germany was to use democracy�was to use democratic rights and

privileges with the explicit aim of paralyzing democracy and the democratic procedures. . . .'

By allowing full 'freedom for the thought we hate,' by opening its marketplaces in ideas

to 'the monstrous and debauching power of the organized lie' the Germany of the Weimar

Republic effectively signed its own death warrant.' '. . the second overthrow of Czecho
slovakia in 1948 by the Communists iUuminates the practical difficulties in the way of

applying the 'clear and present danger' test. . . ." Weiner, "Freedom for the Thought That
We Hate": Is It a Principle of the Constitution?, 37 A. B.A.J. 177, 244 (1951). See n.

6, supra.
65 343 U.S. 451 (1952).
66 This is the Brandeis-Holmes appeal in the Whitney, Abrams, and Schwimmer cases:

"Public discussion is a public duty. . . ." Whitney v. California, 274 U.S. 357, 375 (1927).
When the duty of public discussion is employed through assembly and speech, then will
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of all men to choose a free government of their own should not mislead
us. Minorities are important both in regard to their present position
and the fact that they may become majorities. The resulting change
in political alignment should be orderly and free of undue hostility.
So it is that diversity of thought may be the medium of change with
out violence. This no more means that minority ideas are necessarily
moral or legal than it justifies political control by minorities. Minority
immorality and offensive customs are subject to supervision and pro
tection consistent with the grant of power to the majority. Specifically
condemned immorality need not be destructive of independence of
thought, initiative or action. Our difference with communists which
denies to them other minorities' privileges stems not from a fact of
difference of view or purpose of change, but because their purpose is

minority rule. It is not minority rights which communists claim, but a

come "the discovery and spread of political truth," id. at 375, and the environment of

thought testing security "for the thought we hate." Schwimmer v. United States, 279 U.S.

644, 654 (1929). For it is only in public intercourse and education that there can be

". . . free trade in ideas�that the best of truth is the power of the thought to get itself

accepted in the competition of the market. . . ." Holmes, J., dissenting, Abratns v. United

States, 250 U.S. 616, 630 (1919). Seamed through their thoughts is appeal to the reason

of the majority. There is no succor for the opposites of violence and minority power.
It is only the truth by the educated majority will that should prevail; ". . . that truth is
the only ground upon which their wishes" can be carried out." Id. at 630. This is the

same Justice who excluded shouting "fire" in a crowded theater as a "freedom" and who
wrote: "When a nation is at war many things that might be said in time of peace
are such a hindrance to its effort that their utterance will not be endured so long as men

fight and that no court could regard them as protected by any constitutional right."
Schenck v. United States, 249 U.S. 47, 52 (1919). This is written in the unanimous
opinion upholding the regulation of speech under the "clear and present danger" test. Id.
at 52. The only difference to him then was not whether speech was being restricted
but only whether there was enough substance to the danger that presently something
should be done about it. And this is the difference for speech-upholder Holmes between
the Schenck case, wherein he punished its use, and the Gitlaw case, in which he promised
its use. Gitlow v. New York, 268 U.S. 652 (1925). The adjustment lies in fact and not

in principle. See opinions of the Court and the dissenting Mr. Justice Brandeis in New
State Ice Co. v. Liebmann, 285 U.S. 262 (1932). The Court was unanimous on the prin
ciple that the paramount public necessity is the catalyst, but could not agree on whether
the evidence had established a basis for the legislator's regulation�the legislative jurisdic
tional fact. "But the character of every act depends upon the circumstances in which
it is done." Schenck v. United States, supra, at 52. "The power to tax may be exer

cised oppressively upon persons, but the responsibility of the legislature is not to the
courts, but to the people by whom its members are elected." [Emphasis supplied.] Mag-
nano Co. v. Hamilton, 292 U. S. 40, 45 (1934). See also on the popular representative
system on trust and confidence. McCulloch v. Maryland, 4 Wheat. 316 (U.S. 1819).
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right to destroy both minority rights and majority rule and all democratic

processes. Governmental emmetropia might be a happy state.

IV

As we turn to the legislative process, it must be clear from the fore

going pages that the potential of planning within the reach of legislative
discretion in dealing with some form of political infection, communism
or otherwise, is very wide. We now examine its power to obtain informa

tion. Two problems immediately arise for distinction with the mere state

ment. The first is the appropriate scope of inquiry; and the second
is excuse from response to that inquiry. It is the former that is before
us.

The assumption had arisen that the Congress could inquire only in

regard to pending legislation. In McCrain v. Dougherty,67 the Court

made it clear that there is no such limitation on legislative inquiry.
It gave:68

. the case earnest and prolonged consideration because the principal ques
tions involved are of unusual importance and delicacy. They are (a) whether
the Senate�or the House of Representatives, both being on the same plane
in this regard�has power, through its own process, to compel a private indi
vidual to appear before it or one of its committees and give testimony needed
to enable it efficiently to exercise a legislative function belonging to it under
the Constitution. . . .

. . . the power of inquiry�with process to enforce it�is an essential and appro
priate auxiliary to the legislative function . . . and where the legislative body
does not itself possess the requisite information . . . recourse must be had to

others who do possess it ... so some means of compulsion are essential to obtain
what is needed.

If the information might be used for or lead to legislation, it is within
the discretion of the legislature to request it. Any questions relevant
to a subject matter within the jurisdiction of the legislature are proper
for inquiry. The statutes and cases discussed earlier disclose that the

subject of communism is within that jurisdiction. Since there is a duty
to be informed, the taking of information is a part of the legislative
process. Obstruction to that process is in the nature of public nuisance.
The duty to take information carries the correlative power to remove

obstruction to its acquisition and the summary power to punish for

67 273 U. S. 135 (1927).
68 Id. at 154, 174-175.
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contempt to a degree consistent with what is probably the highest gov
ernmental obligation�to govern wisely and by just laws. Obviously,
the power to abate a barrier in the path of the inquiry is implicit; and,
if this high sovereign function is to be effective, the power must include
past contumacy.69

V

When the people wrote into the Constitution that no person shall
be compelled to be a witness against himself,70 they wrote out of our
way of life the terror of King James' heresy torture chamber. Good
people may become exasperated upon observing testimonial immunity
operating as a license to criminals to prey upon society. They must

not forget that such immunity was written into fundamental law to

write out the rack and the despoliation of privacy. It was written to

prevent pressure being applied by government officers to squeeze con

fessions from the disfavored. This is why, in a free people, self-

governed, the practice must be proscribed for the guilty as well as

the innocent, for, if the pressure or pain be great enough, the distant

penalty for the crime may seem milder than the pain of the moment.

As the screw tightens, it becomes attractive to the innocent to lie that
he is guilty.71
Three recent cases give perspective to the policy that the importance

of remaining silent concerns not only the immediacy of the particular,
as evidence in a present trial, but also the production of that which
will supply the prosecutor with the means to establish a verdict of guilt.
When out of the witness' utterance, compelled by the official, he must

forge the chain, or help to weave the web of incriminating circumstance,
the Constitution gives him the privilege of remaining silent.72 If the

69 See Jurney v. MacCracken, 294 U.S. 125 (1935).
70 The Fifth Amendment provides: "No person . . . shall be compelled in any criminal

case to be a witness against himself . . ." U.S. Const., Amend. V.
71 It is not that we wish to protect the guilty from the truth (that he is guilty).

However, there is another protective limitation even for the guilty. Our abhorrence of

brutality explains the due process clause coverage in such a situation. This is the split,
which at first glance seems so elusive, of Rochin v. California, 342 U.S. 165 (1952), from
admissibility found in Stroble v. California, 343 U.S. 181 (1952), Gallegos v. Nebraska,
342 U.S. 55 (1951), StefaneUi v. Minard, 342 U.S. 117 (1951), affirming Wolf v. Colorado,
338 U.S. 25 (1949), Adamson v. California, 332 U.S. 46 (1947). Every prosecutor
chimes that "one confession is worth a thousand witnesses." This is because jurors work
on the assumption that no man in his right mind confesses to a crime of which he is
not guilty.

72 Blau v. United States, 340 U.S. 159 (1950) (grand jury inquiry).
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witness can reasonably sense peril of prosecution and conviction through
the prosecutor's use of his answers, he may remain silent; and the courts

must be alert and sensitive to the environment of the witness so as to

assure that the right will be secured through a liberal construction.
This is so because the guarantee against testimonial compulsion was

evolved in the belief that ". . . too high a price may be paid even for
the unhampered enforcement of the criminal law and that, in its attain

ment, other social objects of a free society should not be sacrificed."78
"To sustain the privilege, it need only be evident from the implications
of the question, in the setting in which it is asked, that a responsive
answer to the question or an explanation of why it cannot be answered

might be dangerous because injurious disclosure could result."74 It
must be noted that the full scope of this immunity swells spontaneously
from the Constitution itself independently of any statutory provision. It

applies to all men in any kind of government proceeding as a ground for

refusing to answer where the use of answers might tend to subject the
witness to criminal penalties or forfeitures.75 However, it never ex

cluded use of information volunteered, and waiver is readily found.76
The witness too must be alert, for no afterthought will clothe him with
testimonial immunity.77

73 Feldman v. United States, 322 U.S. 487, 489 (1944). But the privilege is for the

person of the witness and cannot be invoked vicariously. Hale v. Henkel, 201 U.S. 43

(1906); United States v. Field, 193 F. 2d 92 (2d Cir. 1951), cert, denied, 342 U.S.
894. Cf. Wilson v. United States, 221 U. S. 361 (1911) ; United States v. White, 322 U.S.
694 (1944). See also Shapiro v. United States, 335 U.S. 1 (1948). "But this protection
must be confined to instances where the witness has reasonable cause to apprehend dan

ger from a direct answer. . . ."Hoffman v. United States, 341 U.S. 479, 486 (1951). "The
witness is not exonerated from answering merely because he declares that in so doing
he would incriminate himself�his say-so does not of itself establish the hazard of in
crimination. It is for the court to say whether his silence is justified, . . . and to re-

require him to answer if 'it clearly appears to the court that he is mistaken.' " Ibid.
74 341 U.S. 479, 486-487 (1951).
75 Smith v. United States, 337 U.S. 137 (1949); McCarthy v. Arndstein, 266 U.S. 34

(1924); Counselman v. Hitchcock, 142 U.S. 547 (1892).
7� Rogers v. United States, 340 U.S. 367 (1951).
77 No one has given greater eloquence nor scope to the privilege of silence than Mr.

Justice Bradley: "It is the duty of courts to be watchful for the constitutional rights of
the citizen, and against any stealthy encroachments thereon. Their motto should be obsta
principm." Boyd v. United States, 116 U.S. 616, 635 (1886). As we go along, it may
appear that this has been more of eloquence than practice. However, for the purpose
of this paper, we are not concerned with the scope of limitation but only with the fact
of limitation.
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VI

In following along the exclusionary rules of evidence, two features

appear, namely, that which is inadmissible because it is without evi
dentiary value and that which is excluded regardless of probative worth.
Answers forced from the individual, though having evidentiary value,
may be inadmissible because they are untrustworthy.78 This explains
why under a system which punishes in terms of legal wrong and re

gards the accurate ascertainment of the truth as the primary objective,
protection against self-incrimination excludes forced statements of both
the innocent and guilty. The untrustworthiness of the duressed or

tortured answer may apply both to answers supporting trumped-up
charges against the innocent, always false, and the confessions of the

guilty.79 If the idea that a statement was forced from an individual is
submitted to courts sensitive to circumstances,80 it follows that, re

gardless of truth, or evidentiary worth, matter in pattern with the forced
confession must be excluded. Thus, practices relating to unreasonable
searches and seizures81 and which are not in accordance with due process
of law. are abhorrent.82 Those specially stipulated limitations do not

exhaust the general, and the due process clauses may or may not include
the stipulated in proscribing practices by governmental officers too gross
or unfair to be acceptable. They stem from James Otis' thundering
against the iniquitous writs of assistance and general warrants. That
these were felt as the tyranny of forced confessions, perhaps, is easiest
seen where the warrant issued for the sole purpose of searching out
evidence to be used against the owner of the seized articles. Of course,

78 Wilson v. United States, 162 U. S. 613, 623 (1896) ; Wigmore, Evidence � 822 (3d ed.

1940).
TO There may be some of the elements of the equitable supervising legal theory in

these instances. Usually, they are excluded from either the time of the act or the time
of the trial. We say we don't measure crime by either the needs of the wrongdoer or

evilness of the victim, Le., the hungry thief, the mercy killer, that the victim stole the

property, or held it contraband, or the accused has repented. The purpose of the trial
is to determine the fact of wrong which is the basis of punishment.

80 See n. 73, supra.
81 "The right of the people to be secure in their persons, houses, papers, and effects,

against unreasonable searches and seizures, shall not be violated, and no warrants shall

issue, but on probable cause, supported by Oath or affirmation, and particularly describ

ing the place to be searched, and the persons or things to be seized." U. S. Const., Amend.
IV.

82 Neither the United States nor a State shall deprive any person of life, liberty, or

property without due process of law. U.S. Const., Amends. V and XIV, � 1.
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the reasonableness is a justiciable issue. The provisions against un
reasonable searches and seizures arise from the intention of the framers

to prevent the government from compelling the individual to furnish its

prosecutor with evidence that will enable the government to prove his

guilt and thus is linked with the privilege against self-incrimination.83
As the special clauses are addressed to the United States, whether

the exclusionary rule of the Fourteenth Amendment applies depends
upon whether the process was too unfair to be due process of law.84
Confessions by physical torture make the trial a "mere pretense,"85
and the same is true when the pressure is mental duress.86
It is a little disturbing that at times suggestions appear in the cases

that the exclusion rests on the Supreme Court's supervisory function
of process within the Court's orbit of federal questions. Is the exclu
sion of the truth obtained through illegal search and seizure a constitu
tional mandate or just a rule of evidence imposed in the exercise of
a supervisory function to prevent violations of the constitutional prohibi
tion? The difference lies in whether all evidence illegally taken must

be excluded or whether only that which is unreliable or irrelevant.87

83 Boyd v. United States, 116 U.S. 616 (1886); Gouled v. United States, 255 U.S. 298

(1921). "And any compulsory discovery by extorting the party's oath, or compelling
the prediction of his private books and papers, to convict him of crime, or to forfeit

his property, is contrary to the principles of a free government. It is abhorrent to the

instincts of an Englishman; it is abhorrent to the instincts of an American. It may suit

the purposes of despotic power; but it cannot abide the pure atmosphere of political
liberty and personal freedom." Boyd v. United States, supra, at 632-633. "We have

already noticed the intimate relation between the two amendments. They throw great
light on each other. For the 'unreasonable searches and seizures' condemned in the
Fourth Amendment are not always made for the purpose of compelling a man to give
evidence against himself, which in criminal cases is condemned in the Fifth Amendment;
and compelling a man 'in a criminal case to be a witness against himself,' Which is con

demned in the Fifth Amendment, throws light on the question as to what is an 'unrea
sonable search and seizure' within the meaning of the Fourth Amendment." Id. at 633.
8* Adamson v. California, 332 U.S. 46 (1947); Palko v. Connecticut, 302 U.S. 319

(1937).
85 Brown v. Mississippi, 297 U.S. 278 (1936).
86 Chambers v. Florida, 309 U.S. 227 (1940). Perjured testimony knowingly used by

the State is the same. Mooney v. Holokan, 294 U.S. 103 (1935).
87 An inference of difference can be drawn in the search and seizure cases between

McNabb v. United States, 318 U.S. 332, 339, 341 (1943); Weeks v. United

States, 232 U.S. 383 (1914), and United States v. Rabinowitz, 339 U.S. 56

(1950); Wolf v. Colorado, 338 U.S. 25 (1949). Evidence obtained by illegal
search and seizure by state officers is not within the exclusionary rule when
used by the federal authorities. Burdeau v. McDowell, 256 U.S. 465 (1921). Such.
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In the Weeks case88 it was held for the first time that in a federal prose
cution the Fourth Amendment barred the use of evidence secured
through an illegal search and seizure. This rule has been stoutly ad
hered to. The question as to whether the rule was the same in a state
case was before the Court in Wolf v. Colorado.89 The Colorado rule

holding, in accord with most of the other states, that reliable evidence is
admissible was affirmed. The criminal shall not go free merely because
the constable has blundered.90 In Rochin v. California,91 by "conduct

seizure is said to be unconstitutional in Wolf v. Colorado, supra. In Olmstiead v. United

States, 277 U.S. 438 (1928) (wiretapping case), there appears to be an implication that

the Court, without sanction by Congress, has no power ". . . to exclude evidence, the

admission of which is not unconstitutional, because unethically secured." Id. at 468.

The difference may be of enough importance to find a power in Congress to change the

exclusionary rule. Admissibility in state cases would depend on whether or not the

Fourth Amendment is absorbed by the due process clause of the Fourteenth Amendment.

A difference still might exist between the brutality of the Rochin case and practice of
the Wolf case. Subject to such differences in cases, at least those in the states, the

Supreme Court would have to appraise the worth of the evidence as proof�an issue of

fact, not law�somehow to be determined from the state court's finding or by its own

independent appraisal. Unreliability of evidence and the illegality of the method of

obtaining it would be considered separately. Cf. United States v. Murdoch,, 284 U. S. 141

(1931).
88 Weeks v. United States, 232 U.S. 383 (1914).
89 338 U.S. 25 (1949). In this case it was said of the Weeks case that the ruling "

. .

was not derived from the explicit requirements of the Fourth Amendment; it was not

based on legislation expressing Congressional policy in the enforcement of the Constitu
tion. The decision was a matter of judicial implication." Id. at 28. "And though we

have interpreted the Fourth Amendment to forbid the admission of such evidence, a

different question would be presented if Congress under its legislative powers were to pass a

statute purporting to negate the Weeks doctrine. We would then be faced with the

problem of the respect accorded to the legislative judgment on an issue as to which, in
default of that judgment, we have been forced to depend on our own. Problems of a

converse character, also not before us, would be presented should Congress under � 5
of the Fourteenth Amendment undertake to enforce the rights there guaranteed by at

tempting to make the Weeks doctrine binding upon the States." Id. at 33.
90 Where a federal officer entered another's premises illegally solely to search for and

seize the defendant's goods, even though contraband narcotics, the search was "incapable
of being untied" from the seizure and the evidence was excluded. United States v. Jeffers,
342 U.S. 48, 52 (1951). But in On Lee v. United States, 343 U.S. 747 (1952), the em

ployment by a government informer of a radio transmitter to transmit admissions of
the defendant to a federal agent listening outside did not cause the evidence to be in
admissible. Advances in science employed by modern police methods where the entry
was lawful were not unreasonable.

91 342 U.S. 165, 172 (1952). Compare Adamson v. California, n. 84 supra, on settV
incrimination with Wolf v. Colorado, n. 87, supra, on search and seizure by the state
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that shocks the conscience" the evidence was forced from the body of the
accused. The conviction based upon it violated due process of law. In
both the Rochin and the Wolf cases the entry to the premises was illegal,
and in both the evidence was reliable. In the Rochin case the process
was tarred so deeply with the brush of evil that no degree of guilt could
show through.92 The decision in the Rochin case rests on the pumping
itself. "It would be a stultification of the responsibility which the course

of constitutional history has cast upon this Court to hold that in order
to convict a man the police cannot extract by force what he has in
mind but can extract what is in his stomach."93 This is not to quibble
with situations where the evidence might be reliable and where the treat

ment of the defendant was not such as to shock the conscience. This
is the reason that the admission of confessions in the Stroble and Gal-
legos cases did not deny due process while in the Watts, Turner, and
Harris cases it did.94 The ^admissibility depends on the bratality as

it does on the compulsion proscribed by the Fifth Amendment. This
is why the kidnapping case of Frisbie v. Collins** does not offend due

process. The vice attached to jurisdiction had no relation to the fair
ness of the trial or reliability of the evidence.96

on the question of fundamental rights within the force of due process of the Fourteenth

Amendment.
92 Therefore, results as in Malinski v. Sew York, 324 U.S. 401, 404 (1945), where it

was said that "... the judgment of conviction will be set aside even though the evidence

apart from the confession might have been sufficient to sustain the jury's verdict," could
not have been the guide.

�3 Rochin v. California, 342 U.S. 165, 173 (1951).
94 Stroble v. California, 343 U.S. 181 (1952); Gallegos v. Nebraska, 342 U.S. 55

(1951); Watts v. Indiana, 338 U.S. 49 (1949); Turner v. Pennsylvania, 338 U.S. 62

(1949); Harris v. South Carolina, 338 U.S. 68 (1949). In the Gallegos case, "... his

questioning did not last longer than an hour or two on any day . . ." 342 U.S. at 57-58;
the contrasting periods were nine hours in the Watts case, four hours in Turner, and five
hours in the Harris case. And in the Stroble case, the Court finding that there was no

coercion appears to have ignored the Malinski rule that a conviction, though supported
by independently adequate evidence in addition to the coerced confession, cannot stand.

Referring to the Malinski rule, it said, "Under these circumstances we cannot say that
the jury's verdict could not have been based, at least in part, on the confession made in
the District Attorney's office." 343 U. S. at 190.

S3 342 U.S. 519 (1952).
96 This also is why the limitation on procedure in the ifcSabb case did not apply to

the Gallegos, or Stroble, or even the On Lee cases and it is why United States v. Carignan,
342 U.S. 36 (1951), is not controlled by Upshaw v. United States, 335 U.S. 410 (1948),
and McNabb v. United States, 318 U.S. 332 (1943).
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VII

Everyone recognizes the primary and insistent power and duty of
the Congress to secure information for its guidance. Even the aspects
of double jeopardy never seem to shadow the contempt powers, which
were supplemented by old Rev. Stat. � 10297 to avoid the procedural
difficulties which could be brought about by the ending of the legislative
session. The judicial proceedings are intended as an alternative (even
cumulative) method of vindicating the authority of the legislator to

compel disclosure of facts which are needed in the fulfillment of the
legislative function.98 In such pursuits, the national interest requires
that the information be available at the requested time and place.
The manner of use, or receipt, by the Congress is not within the keep
ing of the individual nor his personal protection.99 The power to punish
directly or through Rev. Stat. � 102 is necessary to secure access to

information by the removal of obstructions to the inquiry. Testimonial
compulsion being an intensely practical matter, the convenience of the
individual must yield, at least far enough to explain why he cannot

comply, if non-compliance appears as disobedience to the subpoena.100
The idea is phrased by Judge Learned Hand: "The question is no less
than whether courts [or Congress] must put up with shifts and subter

fuges in the place of truth and are powerless to put an end to trifling.
They would prove themselves incapable of dealing with actualities if it
were so, for there is no surer sign of a feeble and fumbling law than

timidity in penetrating the form to the substance."101 The Court em

phasized these features in the Bryan case,102 where the question was

whether the immunity extended by Rev. Stat. � 859 from having testi

mony before the Congress read before a court to support an indictment,
extended to such reading when the prosecution was for contempt of
Congress, specifically for failing to appear and disclose requested in
formation. The Court concluded that it did not.103 The companion
97 11 Stat. 155, as amended, Rev. Stat. � 102, 2 U.S.C. � 192 (1946).
�8 Jurney v. MacCracken, 294 U.S. 125 (1935). In re Chapman, 166 U.S. 661, 671-

672 (1897).
99 If anything of the quorum requirement of Christoffel v. United Stakes, 338 U.S. 84

(1944), remains, clearly it is not jurisdictional and waiver is automatic. See also United
States v. Bryan, 339 U. S. 323 (1950).
loo Bevan v. Krieger, 289 U.S. 459, 464-465 (1933). Cf. Blackmer v. United States,

284 U.S. 421, 443 (1932) ; Hale v. Henkel, 201 U.S. 43, 70 (1906).
i�i Loubriel v. United States, 9 F. 2d 807-808 (2d Cir. 1926).
102 Bryan v. United States, 339 U.S. 323 (1950).
i03 Cf. Glickstein v. United States, 222 U.S. 139, 142 (1911), on a similar immunity in

bankruptcy inquiries.
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Fleishman case resolved an intensely practical aspect of testimonial com
pulsion by pointing out that one cannot slither from under the duty
to respond by pointing to the derelictions of companions, members of
a plural body or otherwise. It is not only practical but personal.104
The witness must excuse himself.

VIII

We have come along now to the place, not merely where lines of

divergent interests cross, but where conflicting interests meet head on.

The purpose of government must fail if it cannot acquire information, and
the indispensable security of the individual will be forfeited if answers

demanded of him, may be used to prove his guilt. This is not the
balance involved in the Rochin case.103 There, alternative means were

available initially to serve the public purpose. There is also another
fundamental difference from the viewpoint of the individual. In the
review of a trial in which unlawful evidence has been used, the indi
vidual has his last chance to have protection. The scales already have
been weighted prejudicially against him, and the vicious act of the gov
ernment is an accomplished fact. The governmental casting of the bal
ance was directed at the accused purposively and specifically for his con

viction. The government's use is self-serving and sounds distantly like

being a judge in its own case. But where thet government is only seek

ing information for the legislative process, it has none of these purposes.
In fact, the converse is true. The individual's jeopardy here is incidental
or collateral.

We then have this impasse. The government must move but it can
not move�it must fail if it cannot have what is necessary to vitality.
We must explore the etiology of this rule. Since all discussions of this
dilemma refer sooner or later to Counselman v. Hitchcock?06 the in
ference is invited that this case is the villain of the piece. It will appear
that this is not true.

Much of the water that has gone under the bridge of constitutionality
in recent years has flowed from the fountain of public interest siphoned
off by the perplexity of government resulting from public necessity
or dependency. We move from Kilbourn v. Thompson107 to McGrain

10* United States v. Fleishman, 339 U. S. 349 (1950).
ios 342 U.S. 165 (1952).
106 142 U.S. 547 (1892).
107 103 U. S. 168, 190 (1881).
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v. Daugherty,108 from Harrintan v. Interstate Commerce Commission109
through Smith v. Interstate Commerce Commission110 and Federal Trade
Commission v. American Tobacco Company111 to Fleming v. Mont

gomery Ward & Co.;112 from Interstate Commerce Commission v.

Goodrich Transit Co.113 through Electric Bond & Share Co. v. Security
Exchange Commission114 to United States v. Morton Salt Co.,115 from

Boyd v. United States116 through Hale v. Henkef" to Oklahoma Press
Pub. Co. v. Walling;118 and from Interstate Commerce Commission v.

108 273 U.S. 135 (1927).
109 211 U.S. 407, 419-420 (1908).
no 245 U.S. 33 (1917).
m 264 U.S. 298, 305-306 (1924). See also Jones v. S. E. C, 298 U.S. 1, 27 (1936).
H2 114 F. 2d 384, 390 (7th Cir. 1940), cert, denied, 311 U.S. 690 (1940). See also

Endicott Johnson Corp. v. Perkins, 317 U.S. 501 (1943), Oklahoma Press Pub. Co. v.

Walling, 327 U.S. 186, 209 (1946), Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S.

Ill (1947), and Shapiro v. United States, 335 U.S. 1 (1948). Cf. "Even if one were

to regard the request for information in this case as caused by nothing more than

official curiosity, nevertheless law enforcing agencies have a legitimate right to satisfy them

selves that corporate behavior is consistent with the law and the public interest." United
States v. Morton Salt Co., 338 U.S. 632, 652 (1950).
H3 224 U.S. 194 (1912).
"4 303 U.S. 419 (1938).
115 338 U.S. 632 (1950). "We must not disguise the fact that sometimes, especially

early in the history of the federal administrative tribunal, the courts were persuaded to

engraft judicial limitations upon the administrative process; The courts could not go

fishing, and so it followed neither could anyone else. Administrative investigations fell

before the colorful and nostalgic slogan 'no fishing expeditions.' It must not be for

gotten that the administrative process and its agencies are relative newcomers in the
field of law and that it has taken and will continue to take experience and trial and error

to fit this process into our system of judicature. More recent views have been more

tolerant of it than those which underlay many older decisions." Id. at 642.
HO 116 U.S. 616 (1886).
1" 201 U.S. 43 (1906).
H8 327 U. S. 186 (1946) : "The primary source of misconception concerning the Fourth

Amendment's function lies perhaps in the identification of cases involving so-called

'figurative' or 'constructive' search with cases of actual search and seizure." 327 U. S.
at 202. Confirmed in United States v. Morton Salt Co., 338 U.S. 632, 651-652 (1950).
"Without attempting to summarize or accurately distinguish all the cases, the fair dis

tillation, in so far as they apply merely to the production of corporate records and) papers
in response to a subpoena or order authorized by law and safeguarded by judicial sanction,
seems to be that the Fifth Amendment affords no protection by virtue of the self-in
crimination provision, whether for the corporation or for its officers; and the Fourth,
if applicable, at the most guards against abuse only by way of too much indefiniteness
or breadth in the things required to be 'particularly described' if also the inquiry is one the
demanding agency is authorized by law to make and the materials specified are relevant.
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Brimson119 to Penfield Co. v. Security Exchange Commission.120
The present assumption that the witness does not have to give the

requested information is a reversal of the Star Chamber. We have
liberated the individual, as a matter of public interest in his security,
and subjected the people to the blight of moribundity in the legislative
process.121 It is a Cadmean victory if we must substitute the dunce

sign on the legislature's neck for heresy's yoke on the individual's. But
this is a non sequitur and the victory of immunity from being convicted
out of one's own mouth is not draconic. In the first place, the witness
is not on trial before the legislature. Xo punishment will be imposed
upon him by the Congress for his responsive replies to its questions no

matter how black (or red) they paint him. This is the fundamental
difference between replying from the legislative witness chair and being
compelled to take the stand, or to answer a question, about the crime
for which one is being tried before a court. If the prosecutor attempts
to use the witness' answers to the legislator to convince the judge of
the witness' guilt, his timely objection thereto is a bar to such use, or

any use.122
The rule of Congressional disability is directly related to Counselman

v. Hitchcock.123 While it did influence, perhaps hamper, the course of

subsequent decisions, the case itself is relatively sound. The funda
mental distinction between the legislature itself and subordinate bodies

capable of acting in its stead must be borne in mind. The primary
legislature can delegate many things it might do itself to its committee
or to administrative agencies such as the Interstate Commerce Commis
sion. It might write its own rate order or it may direct how the com

mission may promulgate one. In the former case, the representative
function supplies the need for trial and counsel which are necessities
of procedural due process when the order is commission made. The

The gist of the protection is in the requirement, expressed in terms, that the disclosure

sought shall not be unreasonable." 327 U. S. at 2CS.

"9 154 U.S. 447 (1894).
i20 330 U. S. 585 (1947) (making the coercive civil contempt process available for pro

duction of information).
121 See n. 6 and n. 64, supra.
122 Weeks v. United States, 232 U.S. 3S5 (1914). The motion is timely if it is made

at the first opportunity, whether this is before the trial, Weeks v. Untied States, supra,
or at the time the evidence is introduced, Gouled v. United States, 255 U.S. 298 (1921).
And where the facts are not in dispute, there is no waiver if the motion is delayed until
trial. AgneUo v. United States, 269 U.S. 20 (1926).

123 142 U.S. 547 (1892).
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legislative history of the statute creating the Interstate Commerce Com
mission124 and the course of decision reflected above125 disclose the
doubts which pervaded the times as to what might happen if investiga
tory and legislative-order power were vested in this (devilish) device.
The investigative function had been transferred from the committees
and the Commission's powers were in doubt. It was established prac
tice for committees to investigate and the legislature to order. But it
was implicit in the thinking of both committees and investigatory com

missions that they could have office only by express legislation and that
the immunity also must be expressed in statute. In the conceptualism
of the times, the two could not be untied. The Counselman case was

submitted on the theory that the testimonial immunity depended upon
the statute; and, if the statute were invalid, it therefore followed that
there was no governmental power to inquire. Then, it being found that
the statute was invalid, the conclusion followed that the question might
be resisted. Of course, under this reasoning, it was immaterial whether
the answer to the question was within constitutional immunity; and
there was not even an inkling or occasion for consideration of the postu
late of this paper.126 The statute was invalid because the only immunity
was dependent upon the statute and the statute fell short of the Con
stitution and therefore contradicted it. We did not need to wait until
1892 to learn that the Congress cannot re-write the Constitution. This
premise has been clear, at least, since Marbury v. Madison.121 The
Counselman case fully recognizes that the constitutional immunity covers

the danger in the answers.

Its vice lies in its failure to see that, therefore, the coverage of the
statute was immaterial. The witness was protected without reference

124 See Cushman, The Independent Regulatory Commission 45-61 (1941) ; Report of
the President's Committee on Administrative Management (1937).
125 See n. 107-122, supra.
126 �we are clearly of opinion that no statute which leaves the party or witness sub

ject to prosecution after he answers the criminating question put to him, can have the
effect of supplanting the privilege conferred by the Constitution of the United States.
Section 860 of the Revised Statutes does not supply a complete protection from all the
perils against which the constitutional prohibition was designed to guard, and is not a

full substitute for that prohibition. In view of the constitutional provision, a statutory
enactment, to be valid, must afford absolute immunity against future prosecution for
the offense to which the question relates." Counselman v. Hitchcock, 142 U.S. 547, 585-
586 (1892).
127 1 Cranch 137 (U.S. 1803). And even then the opinion undertook only to recite

what it considered already established.
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to the statute. It is easy to get caught in refracted light when the
mind's eye is fixed on a particular facet of a general reflecting surface.
This was what was happening in the doctrine of governmental instru
mentalities.1^8 The Court said in Erie R.R. v. Tompkins129 that its
own holdings for nearly one hundred years had been unconstitutional .
The judicial error served the growth of the nation. Growing pains seem

indigenous to the body politic as well as to the body natural. So let it
be with Counselman v. Hitchcock.
Of the legislation relating to investigations, there were three statutes.

In 1857, the Congress provided a disciplinary measure for contumacy
to its authority by Rev. Stat. � 102. In the same year, it enacted the
statute, before the Court in the Counselman case, which related to

evidence given in any judicial proceeding.130 Its companion section was

Rev. Stat, � 859.131 and related to testimony given before any commit
tee of either house. When the Counselman case, in effect, denied the

legislator the power, under the statute, to exact answers, then Congress
lost its power of effective inquiry. The ridiculous result is that without
the statute the investigation could press to the constitutional fence; but,
with it, the investigation stops at the short line of the statute.132
The great point is that, when claimed, the witness is entitled to the

full blanket of the Constitution against the use of his answers against him
in a prosecution.133 If he is compelled to answer and the answers can

128 Swift v. Tyson of 1842 disappears in Erie R.R. v. Tompkins, 304 U.S. 64 (1938);
Collector v. Day of 1S71 in Graves v. GfKeeffe, 306 U. S. 405 (1939) ; and assumption of

exclusive jurisdiction on purchase by the United States in James v. Davo Contracting Co^
302 U.S. 134 (1937) and Silas Mason Co. v. Tax Commission, 302 U.S. 186 (1937).

J2S 304 U.S. 64 (1938).
130 Rev. Stat. � 860 (1875), repealed 62 Stat. 862 (1948).

18 U.S.C. � 3486 (Supp. V, 1952).
133 "Since the decision above [Counsehnan] section 860 has possessed no usefulness

whatever, but has remained in the law as an impediment to the course of justice. Under
it a witness cannot be compelled to give any incrimhiaring testimony whatever, bat if
he chooses to go on the witness stand and testify as to any matter whatever, even of his
own volition, and, whether incriminating or not, his testimony cannot thereafter be

brought op against him in any criminal proceedings. He cannot be confronted with

his own previous statement under oath even on cross-examination. The statute has be

come a shield to the criminal and an obstruction to justice." H.R. Rep. No. 266, 61st

Cong., 2d Sess. (1910). (Emphasis added.)
133 This much the Counselman case recognized and so is basically sound Hie vice

was in a hanging reference to the narrower statute. AH doubt is cleared by the cases,

supra, V, herein. The consequences of the Counselman digression is to contract the power
of government. The inevitable result is to restrict improperly the private right with
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be used in criminal prosecution against him, this would not be prosecu
tion but persecution. But the fundamental thing is that there is no

conflict. If he is forced to answer, the Constitution gives him security
against the persecutive use. He cannot be hurt by answering. But
if the source of information happens to be a sinner instead of a saint,
the Nation is hurt because the Congress must move in ignorance. The
legislative process does not care what the witness' personal character
is, and the Constitution does not prohibit what Congress commands.
The place to protect the witness is when his testimony is used against
him. Until then, the individual can raise no bar to the public duty.
When it is so used, his personal right arises and the bar is complete.
The courts must be sensitive to protect the witness, but the judiciary
should not block the legislature in its departmental function. Presently,
the question or the legality of the claim is second-handed when it reaches
the judiciary. The legislative process deteriorates while the legislative
power remains either holding the bag or cooling its heels. Under the
true rule, the question of law should come first to the judiciary with the

legislature free to proceed. And the individual's claim would have

protection initially under judicial supervision and not, as now, by being
batted back and forth like a hurley ball with the public interest a cer

tain loser at each terminal.
It is just as simple as this. If he is compelled to answer, the con

stitutional immunity automatically attaches, prohibiting the use of the
answers against him in any way. If he is not forced, to answer, there
is no problem. It is the duty of the Congress to take the information
it needs even by compulsion. If it does compel the answer, there can

be no use of it against the witness. It is the function of the judiciary
to stop this use�not the legislative process. It is the forced confession
which convicts that the Constitution proscribes�not the forced con

fession (incriminating answers or evidence) that protects the accused.

the tendency to destroy it through such restrictive construction in the effort to maintain
the balance with government. While the latter may be wholesome, the former is cor

rosive. Observation of only this impact upon the private right explains, in part, the
tone of despondency, pain, and frustration in many recent published comments. Cf.
Boudin, Seditious Doctrines and the "Clear and Present Danger" Rule (Part I), 38 Va.
L. Rev. 143 (1952), (Part II), id. 315 (1952); Driver, Constitutional Limitations On the
Power of Congress to Punish Contempts of Its Investigating Committees (Part I), id.
887 (1952), (Part II), id. 1011 (1952); O'Brien, New Encroachments On Individual Free
dom, 66 Harv. L. Rev. 1 (1952). See also Rostow, The Democratic Character of Judicial
Review, 66 Harv. L. Rev. 193 (1952), and Chafee, Thirty-five Years With Freedom of
Speech, 1 Kan. L. Rev. 1 (1952).
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The forced answer protects him because, being compelled to testify,
the immunity automatically attaches to the answer. The Congressional
witness has no privilege of silence, because the legislative process re

quires his answers. There is no need for legislation to provide a statu

tory immunity.134 Following the lines constitutionally cast, instead of
the Counselman digression, the natural result will be to abate this in
clination to inquisition by the legislator, because, if he does force the

answer, the witness is cleared of that evidence which might otherwise
have been obtained legally by the prosecutor for use against him.135
Again the business of the legislator is to legislate,136 and the legislative
process so directs. The true rule invites the application of his
inquiries towards answers that will serve his business. That the
forced answers may disable (not arm) the prosecutor will serve both
the public interest and the Constitutional policy. There won't be any
more forced answers than the legislator finds necessary, since he will
be aware that taking more than he needs will restrict the administra
tion of the penal program. The convulsions following the Counselman
case have a double evil. The two primary sinews of free and popular
government are paralyzed by the rabid virus. Firstly, the legislative
process is confounded. Secondly, subconsciously or otherwise, the obvi
ous need of its freedom will produce a limited interpretation which will
erode the equally fundamental security of the person in the gradual
loss of testimonial immunity. It should be noted that the power of the
nation is behind the Congress when it acts directly to inquire.137 But
when the inquiry is by a delegate acting under the Congress, its range
is only within the jurisdiction vested by the Congress through appro
priate expression.138 The office which the statutory testimonial im

munity was supposed to serve has faded away.
134 Some inquiries sound a bit too much like mutual backscratching between the legis

lator and the prosecutor. This is the equivalent of Mooney v. Holokan, 294 U.S. 103

(1935). This is a searching for guilt and not just for legislation.
135 Making him answer will keep him oat of the jail house, not put him in. This

rule makes abuse or needless inquiry of the hearing room a sounding board and printing
press for the answers of the witness.

136 jj0t to serve as a volunteer detective for the prosecutor. An inroad on the Coun
selman case has been made in United States v. Bryan, 339 U. S. 323 (1950). The true rule
would make interpretation of the immunity realistic. The determination always would
come to the courts and would be a first-hand judicial appraisal of the claimed immunity.

137 While it is not our concern here, the same would seem to be true when that power
is exerted through the judiciary-executive departments by the grand jury. A similar
potential exists in the states.

138 Except, perhaps, for a statute to make the immunity self-executing, and not sub-
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When a group goes butterfly catching, the restriction on the urge of
individualism will be much less than when bear hunting; and, by the
same token, concern for delicacy of treatment of the quarry adjusts
with the virulence of the antagonistic force.139 We depend upon furnace
heat against the rigors of winter; but when the furnace overheats, the
"friendly fire" of protection changes to the "hostile fire" of destruction.
The house itself is consumed. Yet, both had origin in the same instru
ment. So it is in the cold war with communism; allowing absolute im
munity from disclosure of information consistent with pending or prob
able legislation, est modus in re'bus.140

Justice Holmes and Justice Bradley minted gold in the passing phrases,
"clear and present danger" and the motto "obsta principiis," but to lose
sight of Holmes' interpretation of the former�"It is a question of prox
imity and degree"141�and of the interpretation of the latter in the
course of decision outlined above142 would be transmutation into coun

terfeit.143
If the political tide of fife is to continue vital and inspiring in its

due course of progress or law, it must strive not just to afford those

ject to waiver, it is not clear how it would expand the immunity. See United States v.

Monia, 317 U.S. 424, 427 (1943). Of course, it cannot subtract from it. Details of cor
relation might be stipulated. None of the possibilities seem pressing until there has been
some experience. However, it might be important in regard to use in state prosecutions.
Why this self-blackening (or reddening) by the witness should be whitewashed wholly
does not seem inviting. The history of Rev. Stat. �� 859 and 860 covers a long time
and some detail. There were some amendments. Section 860 has been repealed, but

parts or substance crop up. See Edwards v. United States, 312 U.S. 473 (1941), on

the Security and Exchange Commission Act; in 1893 it comes into the Interstate Commerce

Act; for the Emergency Price Control Act, see Shapiro v. United States, 335 U.S. 1

(1948) ; and generally Interstate Commerce Commission v. Brimson, 154 U. S. 447, 479-
480 (1894), and Brown v. Walker, 161 U.S. 591 (1896).

139 See Dennis v. United States, 341 U.S. 494 (1951).
140 "The vitality of civil and political institutions in our society depends on free

discussion. ... It is only through free debate and free exchange of ideas that government
remains responsive to the will of the people and peaceful change is effected. The right
to speak freely and to promote diversity of ideas and programs is therefore one of the
chief distinctions that sets us apart from totalitarian regimes'' (Emphasis supplied.)
Terminiello v. Chicago, 337 U.S. 1, 4 (1949). Cf. n. 64 and n. 66, supra.
141 Schenck v. United States, 249 U.S. 47, 52 (1919).
142 Cf. n. 107-121, supra.
143 With the etiology of the Counselman disease disclosed, constitutional prophylaxis

is one of disinfection through exposure to the light of truth�not one of burning the house
down to kill the termites. Except for the personal satisfaction in the) latter, it would not
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governed the privilege of doing what they want to do but to assure

the right of their being able to do what they ought to do. The contin

uity is pervading morality in which there is no ultimate but the inspira
tion of hope as we ever strive toward the ultimate. Each advancing
higher level is both achievement and the stair to better life for all.
These successive stages of moral sensibilities chart the due course of
law through representative government. This ultimate of true political
freedom is not from a code written by men but a testing and reforming
of political authorities by a morality felt and striven for by good men.

Illumination of the soul lights the way of continuous development.
Moral law is written on the tablets of eternity to be echoed in the hearts
of men of good will everywhere.

make much difference to the life of the nation who set the torch, nor is it a doctrine
of tennmism. There is no probation defined by fixed prescription.

The law will jail both man and woman

Who steals the goose from off the common,
But lets the greater felon loose
Who steals the common from the goose.

Anonymous
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ADMINISTRATIVE LAW
OUR IMMIGRATION LAWS, A CONTINUING AFFRONT TO

THE ADMINISTRATIVE PROCEDURE ACT

On June 27, 1952, Congress enacted, over President Truman's veto,
the most far-reaching and comprehensive immigration and naturalization
law since 1917�the Immigration and Nationality Act of 1952.1 With
the constant widening of the sphere of influence of the United States
and the great rush of immigrants following World War II it became

increasingly apparent that a general overhauling of our immigration
system was necessary to accommodate the needs of the nation and of
the millions who wanted to come to the United States. Accordingly,
in 1950, the Senate ordered a survey of the entire immigration system.2
The McCarran-Walters Bill which, in substance, has become the Immi

gration and Naturalization Act of 1952 was the outgrowth of the Senate's

investigations.
The avowed purpose of the new law is the revision and codification

of all laws pertaining to immigration and naturalization. The demands
of such a task are bound to lead to much compromise and dissatisfaction,
but seldom in our history have so many violent attacks been made on

a Congressional action as have been made on the McCarran Act. Both
political parties and both of the presidential candidates in the last
election saw fit to criticize the measure.3 Friendly foreign nations have

lodged formal protests against provisions of the new law.4 Serious

political, social and economic problems will certainly arise from its
enactment.

Among the more interesting legal questions raised are those which
revolve around the provisions of the Act relating to the procedure hence
forth to be followed in the deportation and exclusion of aliens.5 The

Congressional reports clearly indicate that the procedures set out in
the McCarran Act are to be the sole procedure followed in immigra-

1 Pub. L. No. 414, 82d Cong., 2d Sess. (June 27, 19S2), hereinafter cited as the McCarran
Act.

2 S. Res. 137, 81st Cong., 2d Sess. (19S0).
3 See Editorial, Washington Post, Nov. 5, 1952, p. 8, col. 3.
4 Both Great Britain and France have protested against those provisions of the Mc

Carran Act dealing with the treatment to be accorded alien seamen.
5 Sections 236 and 242 of the McCarran Act set out the two basic procedures to be

followed by the Immigration and Naturalization Service in deportation and exclusion cases.

364
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tion and deportation cases.6 At the same time, the authors of the
measure have taken great pains to point out that the exemption of depor
tation proceedings from certain of the provisions of the Administrative
Procedure Act7 contained in the Supplemental Appropriations Act of
1951s is specifically repealed by Section 403 (a)(47)9 of the present
law. It is their contention that the procedure set up is ". . . within the
framework and the pattern of the Administrative Procedure Act."10
(Emphasis supplied.)
It is the purpose of this note to examine our immigration procedures

both in the past and under the new McCarran Act in the light of the
separation of functions11 and independent examiner12 provisions of the
Administrative Procedure Act. In the course of this discussion, no at

tempt will be made to delve into the myriad provisions which set forth
the grounds for deportation or exclusion of aliens except as may be

necessary to illustrate the procedures involved. Much of this article
will concern the Administrative Procedure Act and its often mentioned
"mood."ls The Administrative Procedure Act, too, is the result of
much consideration and many compromises. It has been said that
"... the Act is inherently pragmatic and functional."14 Nevertheless,
the Supreme Court has given express provisions of the Act its firm

blessing and has clearly indicated its intention to give them as broad an

interpretation as possible.15 In view of the fact that lawyers as well as
6 Sen. Rep. No. 1137, 82d Cong., 2d Sess. 28, 29 (1952); H. R. Rep. No. 1365, 82d

Cong., 2d Sess. 56 (1952).
7 60 Stat. 237 (1946), 5 U. S. C. � 1001 et seq. (1946), hereinafter cited as the Ad

ministrative Procedure Act or the A. P. A.
* 64 Stat. 1048 (1951), 8 U. S. C. � 155a (Supp. V, 1952).
9 � 403 (a) (47) of the McCarran Act.
10 H.R. Rep. 2096, 82d Cong., 2d Sess. 127 (1952).
11 Administrative Procedure Act, �� 5, 7, and 8. These sections are generally considered

to embody the requirements of the Act insofar as administrative adjudication is concerned.
Section 5 sets forth the main requisites insofar as separation of functions is concerned,
but the other two sections are somewhat concerned with the same problem.

12 Id. � 11.
13 "It is fair to say that in all this Congress expressed a mood. And it expressed its

mood not merely by oratory but by legislation. As legislation that mood must be re

spected, even though it can only serve as a standard for judgment and not as a body
of rigid rules assuring sameness of application. . . ." Mr. Justice Frankfurter in Universal
Camera Corp. v. Labor Bd., 340 U.S. 474, 487 (1951).
14 Netterville, The Administrative Procedure Act: A Study in Interpretation, 20 Geo.

Wash. L. Rev. 1, 88 (1951). See also, Nathanson, Some Comments on the Administrative
Procedure Act, 41 HI. L. Rev. 368, 372 (1946).

15 "It seems inescapable . . . that the adjudication procedures established by the Act
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the courts have shown a desire to have the Administrative Procedure
Act given wide application, it seems proper that any new administrative
procedure should be examined to test its compliance with the "mood"
of the Act.16 Indeed, the fact that both the Administrative Procedure
Act and the new Immigration Act were primarily championed by the
same members of Congress makes such an examination even more inter

esting since it could hardly be said that the authors of the new bill over
looked the requirements of the Administrative Procedure Act.

Historical Background

The Legislative Aspect
The need for some sort of immigration control never became a real

problem in this country until long after the Civil War. Indeed, until
1875, what federal legislation there was in this field was of a type to

encourage immigrants rather than limit their entry.17 It is true that
some of the states sought to control immigration into their jurisdictions
prior to this time but even the state laws existed primarily to collect
revenues rather than to bar newcomers.18
In 1875, state laws hindering immigration having been declared un

constitutional in the Passenger Cases,19 the federal government passed
will be broadly applied and interpreted. Already the Court has acted to guarantee the

applicability of those procedures in important decisions which will have far-reaching
significance. This willingness on the part of the Court to interpret the Act liberally and
to allow exceptions only where the right to it is clear from the intent of the Act or

other law, is an encouraging sign, and may well preclude attempts by agencies to avoid
the application of the adjudication procedures to their functions." Netterville, supra, n.

14, at 88. The cases generally cited to illustrate the Court's intention are: Riss v. United

States, 341 U.S. 907 (1951) and Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). .Cf.
United States v. L. A. Tucker Truck Lines, Inc., 73 Sup. Ct. 67 (Nov. 10, 1952) ; Bersoff
v. Donaldson, 84 U.S. App. D.C. 226, 174 F. 2d 494 (1950).

16 It is generally recognized that the A. P. A. was sponsored by the American Bar Asso
ciation. The Association has constantly deplored any inroads made on its applicability.
See Rhyne, The Administrative Procedure Act: Five-Year Review Finds Protections
Eroded, 37 A.B.A. J. 641 (1951).

17 Most of this early legislation concerned itself with the improvement of transporta
tion conditions on vessels. An example was the Act of 1819, 3 Stat. 488, which began the
so-called "steerage legislation." There were also many special acts designed to aid settlers.
See, e.g., 4 Stat. 743 (1834).
!8 Mass.: Act of April 20, 1837; N.Y.: 1 Rev. Stat. 445 (2d ed. 1830).
19 Passenger Cases�Smith v. Turner; Norris v. Boston, 48 U.S. 283, 408-410 (1849).

Later cases have helped establish the exclusiveness of federal jurisdiction to legislate in
the field of immigration. See People v. Campagnie Generate Transatlantique, 107 U.S.
59 (1882); Chy Lung v. Freeman, 92 U.S. 275 (1875) (declaring California statute un-
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the first prohibitive immigration statute.20 In general it sought to ex

clude persons coming from China or Japan to the United States for
purposes of prostitution or other immoral activity or under so-called
"coolie labor" contracts.21 In 1882, Congress passed the first of the
Chinese Exclusion Acts suspending Chinese immigration for ten years
and providing for deportation of Chinese unlawfully in this country.22
Later in the same year, the act of 1875 was extended to provide for ex
clusion of criminals and paupers.23 These first acts seem to have set

the pattern which Congress has followed in a consistent if unenlightened
manner. Thus, there followed the Chinese Exclusion Acts of 1884,2t
1888,23 1892,26 1902,27 and 1904.28 Under the mandate of these laws,
legal Chinese immigration ended until the Immigration Act of 1943,
which finally repealed the Chinese Exclusion Acts and gave the Chinese
a quota under which 105 Chinese per year could come to this country
to live. The Chinese Exclusion Acts were by no means the sum total
of legislative effort to control immigration. In 1885 an act was passed
to prohibit the importation of cheap labor from any foreign country 2J

And in 1891, another law was enacted to provide for exclusion of a

comprehensively enumerated list of undesirable types.30
All of these early legislative efforts to control immigration were ad

ministered by the Treasury Department in what would now be con

sidered a very summary manner. It is true that the Secretary of the

Treasury, operating through the customs collectors, did provide for

investigations and hearings by the exercise of rulemaking power, but
these procedures were handled without any statutory or constitutional

constitutional) ; Henderson v. Mayor of New York, 92 U. S. 2S9 (187S) (declaring almost
identical statutes of Louisiana, California and New York unconstitutional).

20 18 Stat. 477 (1875). It should be noted that in 1862 the Congress had passed
the Coolie Act, 12 Stat. 340 (1862), but this Act sought to prohibit Americans from

carrying on trade in coolies between China and the West Indies and as such is not

regarded as directly dealing with immigration into this country.
21 Ibid.
22 22 Stat. 58 (1882).
23 22 Stat. 214 (1882).
24 23 Stat. 115 (1884).
25 2 5 Stat. 504 (1888).
2� 27 Stat. 25 (1892).
27 32 Stat. 176 (1902).
28 33 Stat. 394, 428 (1904).
29 23 Stat. 332 (1885).
30 26 Stat. 1084 (1891).
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restraint under the plenary power doctrine set out in the Passenger
Cases?1 Even deportation procedures were relatively unrestricted by
positive law. For example, the Chinese Exclusion Act of 1888 provided
that the Secretary of the Treasury could deport an alien living in this

country in violation of the Act ". . . if satisfied that he landed contrary
to law."32

By 1891 it was well settled that Congress could delegate its power
to regulate immigration to the courts or to an administrative agency.
Indeed, the power of Congress in this field was held to be plenary under
the foreign commerce power granted by the Constitution and under
the doctrine of sovereign powers said to be inherent in every nation.33

Congress had always chosen to exercise this authority by delegations
to an executive officer. The stage was well set for the establishment
of one executive agency to handle immigration problems. Accordingly,
in 1891, Congress laid the groundwork for what is now the Immigration
and Naturalization Service.34
The Act of 1891 made the first statutory provision for a procedure

to be followed in exclusion proceedings. It set up the office of Super
intendent of Immigration under the Treasury Department.35 It fur
ther authorized the appointment of "inspection officers" who were to

investigate aliens of doubtful admissibility, hold hearings, and make a

record on the proceedings so as to provide a basis for possible appeals.36
Appeals were to be made first to the Superintendent and then to the

Secretary of the Treasury whose decision was final, barring a petition
for a writ of habeas corpus.37 No provisions were included specifically
covering deportation cases.

By the Act of 189338 the established procedures were slightly changed
to provide for "special inquiries" to be made by at least four officers
designated to hear a case recommended for hearing by an inspection
officer. This tribunal could admit the alien by a majority vote, in which
case a dissenting officer could appeal to the Superintendent to rule on

31 See n. 19, supra.
32 25 Stat. 566 (1888).
33 Nishimuira Ekiu v. United States, 142 U.S. 651 (1893); The Chinese Exclusion

Case, 130 U.S. 581 (1889); Passenger Cases, supra, n. 19.
3* 26 Stat. 1084 (1891).
35 Id. at 1085.
36 Ibid.
3T Ibid.
38 2 7 Stat. 569 (1893).
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the case, or it could exclude the alien who might then appeal in the
same way as provided by the Act of 1891.
In 1903 the first codification of existing immigration laws was en-

acted.3a This Act shifted the Immigration Service from the Treasury
Department to the Department of Labor and substituted the office of
Commissioner General of Immigration for the office of Superintendent
of Immigration. One provision authorized the Secretary of Labor to

deport aliens unlawfully in the country within three years of entry or

those admitted legally but who became a public charge within two years.
The Act contained many specific provisions dealing with the procedure
to be followed in exclusion proceedings but the procedure set up was

in substance the same as that provided by the Act of 189140 as modi
fied by the Act of 1893.41 Again, no specific procedure to be followed
in deportation proceedings was provided for.
The last significant legislative action before the McCarran Act affect

ing the procedural aspects of the administration of immigration laws
was taken in 19 17.42 The Act of 1917 was, like the Act of 1903, a

codification of all the previously enacted provisions excluding aliens.
It was under the authority of this enactment that the Immigration and
Naturalization Service operated until the effective date of the Immi

gration and Naturalization Act of 1952. Since the McCarran Act has
done little to change the mode of operation of the Service and since
this mode of operation is of substantial significance in the light of cer
tain court decisions, clarity demands a detailed description of the pro
cedures followed by the Service under the authority of the Act of 1917
and the rules promulgated within the power granted by it. Therefore,
this aspect of our discussion will be left to the next following section
of this note.

The Judicial Aspect
While Congress was actively legislating in the field of immigration and

naturalization, the courts were busy evolving judicial precedent dealing
with the problem of the rights of aliens. Of course, there was as always
an interrelation between the decisions of the courts and the acts of

Congress. Noteworthy in all of the legislation preceding the McCarran
Act was the fact that Congress had never provided for specific proce

ss 32 Stat. 1213 (1903).
*0 26 Stat. 1084 (1891).
41 27 Stat. 569 (1893).
42 39 Stat. 874 (1917).
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dures to be followed in deportations. Probably the main reason for this
omission was the fact that the courts early began surrounding the
resident alien with the safeguards of the Fifth and Fourteenth Amend
ments.43
The first case to establish the right of an alien living in this country

to due process of law was the famous case of Yick Wo v. Hopkins.44
In this case, the plaintiff, an alien residing in California, brought suit
to enjoin the operation of a San Francisco ordinance which prohibited
the operation of a laundry in buildings other than those of brick or

stone without the consent of a board of supervisors. The board was

shown to have granted such consent freely to white men while refusing
such consent to Chinese. Yick Wo carried his suit to the Supreme Court
which said, in reversing the Supreme Court of California:45

The Fourteenth Amendment to the Constitution is not confined to the pro
tection of citizens. . . . [The Court here quoted the Fourteenth Amendment.]
These provisions are universal in their application, to all persons within the

territorial jurisdiction, without regard to any difference of race, of color, or

of nationality, and the equal protection of the laws is a pledge of the protec
tion of equal laws. . . .

Here was a clear pronouncement that an alien, once he had entered the

country was entitled to the same fundamental due process as a citizen.46
The rationale of this case left little doubt but that an alien could not
be deprived of the right to continued residence in the country without
due process.

Thus, in Nishimuira Ekiu v. United States, the Court, relying on

Yick Wo v. Hopkins,47 summarily disposed of the question of whether
or not a resident alien was entitled to due process of law before he may
be deported and went immediately to the question of what due process
is in such cases.48 Again in the classic case of Fong Yue Ting v. United
States49 and in the equally important Japanese Immigrant case50 the
real issues were what was necessary to satisfy due process, the basic

43 U. S. Const., Amends. V and XIV.
44 118 U.S. 356 (1886).
45 Id. at 369.
46 As to the question of when an alien is considered to have entered the country, see

United States v. Ju Toy, 198 U.S. 253 (1905).
47 118 U.S. 356 (1886).
48 See n. 33, supra.
49 149 U.S. 698 (1893).
50 189 U. S. 86 (1903).
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question of whether or not it was necessary being taken as settled.
If any confirming statement of the necessity of due process before de
portation could be accomplished was needed, it had been most plainly
given by Mr. Justice Field in the case of Wong Wing v. United States
where, in a concurring opinion, he said:51

The term "person," used in the Fifth Amendment, is broad enough to include
any and every human being within the jurisdiction of the republic. A resident,
alien born, is entitled to the same protection under the laws that a citizen
is entitled to.

In contradistinction to this assertion of the right of aliens to con

stitutional safeguards before deportation could be effected, the courts
have consistently taken great pains to point out that no such right exists
where an alien is to be excluded. From a very early time, the judiciary
has followed the sovereign power theory under which exclusion may
be completely summary unless a Congressional mandate provides for
some sort of procedure.52 As late as 1950, an exclusion of a "war
bride" without any hearing whatsoever was upheld in the case of Knauff
v. Shaughnessy.53 It must indeed be said that the power of Congress
to provide for exclusion in any manner in which it sees fit is completely
unbounded by any judicial decision or constitutional provision. As
will be pointed out, the distinction between the rights of an alien who
is excluded and those of one about to be deported is an important
one, but let us now look at the meaning of due process of law in its
application to the prospective alien deportee.
In the case of Nishimuira Ekiu v. United States54 the Supreme Court

said that Congress may give the power to act in deportation matters
either to the courts or an executive (or administrative) officer and either

type of delegation will satisfy due process of law. Later cases have
elaborated on this general proposition so that it is now well settled that
while an alien residing in the country has a right to a hearing, this does
not mean that the right is to a judicial hearing.55 The hearing must be

61 163 U.S. 228, 242 (1896) (concurring opinion).
52 Ludecke v. Watkins, 33S U. S. 160 (1948) ; Fong Yue Ting v. United States, supra,

n. 49; Nishimuira Ekiu v. United States, 142 U.S. 651 (1893); The Chinese Exclusion

Case, 130 U. S. 581 (1889).
53 "Whatever the procedure authorized by Congress is, it is due process as far as an

alien denied entry is concerned." 338 U.S. 537, 544 (1950).
54 142 U.S. 651 (1893).
55 Fok Yung Yo v. United States, 185 U. S. 296 (1902) ; Lem Moon Sing v. United

States, 158 U.S. 538 (1895).
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a fair one but it can be purely administrative in nature with no right to
judicial review except insofar as this is possible on a petition for a writ
of habeas corpus.56
In summary, the importance of the development of the procedural

law of deportation can hardly be overestimated. In all probability the
reason for the lack of specific provisions for deportation proceedings in
the Immigration acts prior to the Act of 1952 was a result of the crys
tallization of the law effected by these repeatedly well-reasoned and
clear-cut court decisions which acted as at least a broad outline within
which the administrators of the immigration laws had to act. On the
other hand the position of the courts in consistently refusing to lay
any limitations on exclusion proceedings is very probably why Congress
found it necessary to make special procedural provisions for this class
of cases in all the important immigration acts. The advent of the Ad
ministrative Procedure Act in 1946 gave an unforeseen meaning to the
difference in the foundations of deportation and exclusion procedures�
the former based on constitutional requisites and the latter on statu

tory ones�and the case of Wong Yang Sung v. McGrathm brought
the importance of the distinction into the sharpest possible focus.

The Procedures of the Immigration Service Under the Act of
1917

As previously stated, no basic changes in immigration procedures
were made after 1917 until the ruling of the Supreme Court in the

Wong Yang Sung case.58 Indeed, since the effect of this case was

nullified by a rider to the Supplemental Appropriations Act of 195 159
which expressly exempted the Immigration Service from the provisions
of the Administrative Procedure Act, the procedures followed under
the Act of 1917 were in reality followed right up until the effective date
of the McCarran Act of 1952. With this in mind, it is felt that it would

56 ft should be noted that despite the fact that none of the laws dealing with immi

gration procedures have provided for general judicial review of an administrative decision,
the Court has taken the view that a habeas corpus proceeding may be appropriately used
to reverse the agency ruling where it is demonstrated that: (1) the commissioner of

immigration has exceeded his authority in ordering exclusion or deportation, Gegiow v. UU,
239 U. S. 3 (1915) ; (2) the hearing given was not a fair one, Chin Tow v. United States,
208 U.S. 8 (1908); (3) the hearing officer committed an error of law in reaching his

decision, Bridges v. Wixon, 326 U.S. 135 (1945).
6T 339 U.S. 33 (1950).
68 Ibid.
6� 64 Stat. 1048 (1951), 8 U.S.C. � 155a (Supp. V, 1952).
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be well to outline the procedures employed up until the present law
became effective.

Taking full cognizance of the rationale of the courts in distinguishing
between exclusion and deportation proceedings, immigration officials
have always followed two distinct sets of procedures in the two dis
tinct categories of cases. Perhaps the simplest way to demonstrate just
how these two procedures differed is to trace the steps of an imaginary
John Doe who had been granted a passport to come to the United
States as an immigrant.

Exclusion Proceedings
Let us first assume that our John Doe had come into port at New

York Harbor in the year 1951. At Ellis Island he would have been
interrogated by an immigration inspector who would have examined
his documents, made a determination as to his status and as to his ad

missibility to the United States. If it were decided to admit John
Doe this decision by the inspector would have been final.60 However,
let us now assume that the inspector had not been satisfied as to Doe's

admissibility.
In this circumstance, the case would have been referred to a Board

of Special Inquiry consisting of three members,61 who would have con

ducted a formal hearing and made a record as required by statute.62
Had a member of the Board dissented or had our alien been denied
admission by the Board, either the dissenting member or the alien
could have appealed to the Commissioner of the Immigration and
Naturalization Service, whose decision would have been final had he
decided to admit the alien. However, if his decision had been to deny
admission, the case would then have been referred to the Board of Im
migration Appeals for its consideration.63 Had the latter Board's views
differed from the Commissioner's, the matter would have gone up to the

Attorney General whose decision would have been final. Of course, the

Attorney General could always have had any case referred directly to

him, and he usually did consider every case where a member of the
Board of Immigration Appeals dissented or where a question of diffi-

60 �� is and 16, Act of 1917, 39 Stat. 874 (1917).
61 Id. � 17.
62 Ibid.
63 The Board of Immigration Appeals was a non-statutory body brought into ex

istence by use of the rulemaking power. 8 C. F. R. � 90.2 (1949 ed.).
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culty was certified to him.64 Barring any special circumstances which
might lead the alien to bring suit for a writ of habeas corpus, the alien,
our John Doe, had now exhausted his rights and would not be admitted.
It should be clearly understood that the exclusion procedure set out

above existed as a result of express statutory provision implemented
by the rulemaking power. The courts had quite regularly held that
the proceedings could be quite summary.65 The alien was not even

entitled to counsel in the hearing before the Board of Special Inquiry.66
It should also be noted that the Boards of Special Inquiry could present
as well as receive evidence and that the Boards were made up of immi

gration inspectors who investigated cases and promulgated immigra
tion policies when not sitting on a Board.

Deportation Proceedings
The Act of 1917 gave the Secretary of Labor complete authority to

deport aliens found in the United States in violation of the law.67 The
Presidential Reorganization Plan of 1940 shifted this power to the Attor

ney General.68 Thus, the deportation process was not statutory at all
but rather was administrative in nature bounded only by those afore
mentioned cases which set up the requisite of due process in dealing with
resident aliens.69 No hearing nor record was required except as due
process dictated. Nevertheless, a very definite procedural system did
evolve after the passage of the Chinese Exclusion Act of 1882.70 Until, in
1946, the deportation procedures had become quite similar to those
followed in exclusion.
To illustrate the operation of this procedure, let us now assume that

our John Doe had been admitted to the country but had within two

years become a possible subject for deportation because of a suspicion
that he had engaged in illegal activities.71 A warrant for his arrest was

64 8 C.F.R. �� 90.3 (c), 90.12 (a) (1949 ed.). The Presidential Reorganization Plan
of 1940, 54 Stat. 230, 5 U. S. C. � 133x (1946), transferred the Immigration and Naturaliza
tion Service from the Department of Labor to the Department of Justice.

65 Chin Yow v. United States, 208 U.S. 8 (1908).
66 Brownlow v. Miers, 28 F. 2d 653 (5th Cir. 1928) ; United States v. Commissioner of

Immigration, 41 F. 2d 526 (S.D.N.Y. 1930).
67 � 19 (a), 39 Stat. 874 (1917).
68 See n. 64, supra.
69 Japanese Immigrant Case, 189 U. S. 86 (1903) ; Wong Wing v. United States, 163

U.S. 228 (1896).
70 22 Stat. 58 (1882).
71 This was a ground for deportation under the Act of 1917, 39 Stat. 874 (1917).
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issued when sufficient evidence was gathered to establish a prima facie
case for his deportation.72 He was then arrested, advised of his right
to counsel and then usually permitted to post bond pending a hearing.73
A "presiding officer" was then selected from the general group of immi
gration inspectors to hear the case, rule on objections, examine and cross

examine witnesses and present evidence for the government. At the
close of the hearing, the "presiding inspector" would summarize the

evidence, propose findings of fact and conclusions of law and write a

proposed order. All of the record thus assembled would then be sent

to the central office in Washington for final determination by the Com
missioner.74 Had the Commissioner ruled to deport the alien, the case

would have been referred to the Board of Immigration Appeals and the

procedure thereafter would be the same as in exclusion cases except
that a resident alien had wider rights to attack the validity of the pro
cedures by appeal to the courts for a writ of habeas corpus.75 This was

basically the procedure followed in every deportation case between the

year 1917 and the year 1951 when the Supreme Court handed down its
landmark opinion in the case of Wong Yang Sung v. McGrath.76

Summary
Both in exclusion and deportation hearings there has been no sem

blance of separation of functions or examination by independent hear
ing officers. The function of the Board of Special Inquiry on the one

hand and of the "presiding inspector" on the other was not merely to
hear the case in issue but was also to present the case for the government

72 8 C.F.R. � 1S0.3 (1949 ed.).
73 8 C.F.R. �� 1S0.4, 1S0.S (1949 ed.).
74 8 C.F.R. � 150.9 (1949 ed.).
75 A resident alien or even an alien who was once a resident but who had left the

country and sought to return has the constitutional right to bring an action for a writ
of habeas corpus on the theory that he had been denied a fair hearing or that the ad
ministrative agency exceeded its power in excluding him. Kwong Hai Chew v. Colding,
73 Sup. Ct. 472 (Feb. 9, 1953) ; Johnson -v. Eisentrager, 339 U. S. 763 (1950) ; Kwock Jan
Fat v. White, 253 U.S. 454 (1920). On the other hand an alien who is merely seeking
entry has no constitutional rights at all and may only succeed in an action for a writ
of habeas corpus where he makes some substantial claim to citizenship, Gonzales v.

Williams, 192 U.S. 1 (1903), or where a hearing granted him by statute was unfair.
Unless such a claim is lodged and substantiated, the excluded alien may not even complain
that he was given no hearing whatsoever. Shaughnessy v. United States ex rel. Metfei, 21

U.S.L. Week 4242 (U.S. 1953); Harisiades v. Shaughnessy, 342 U.S. 580 (1952); Knauff
v. Shaughnessy, 338 U.S. 537 (1950); The Chinese Exclusion Case, 130 U.S. 581 (1889).

76 339 U.S. 33 (1950).
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and cross examine the witnesses of the alien. In short, the hearing offi
cers both adjudicated and prosecuted.
Furthermore, the makeup of the Board of Special Inquiry as well as

the selection of the presiding inspector came from the ranks of the Immi

gration Service itself. The same men who investigated cases might
the next moment be trying a case investigated by a fellow officer. This
was the status quo at the time of the passage of the Administrative
Procedure Act of 1946.77

The Impact of the Administrative Procedure Act of 1946 on
Procedures in Deportation and Exclusion Cases

The procedures followed by the Immigration Service under the Act
of 1917 were criticized even before the passage of the Administrative
Procedure Act of 1946.78 But Congress did nothing to correct the abuses.
It remained for the Supreme Court, under the authority of the A. P. A.,
to deal the Service a body blow at least as far as its deportation pro
cedural policies were concerned.79 Because of the impact of the A. P. A.
on immigration procedures it is felt that any analysis of procedure in

volving aliens would be incomplete without some discussion of the back
ground of the Act.

The Historical Background of the A. P. A.
From an early time in our judicial history it was made apparent that

no man has a vested right in any particular form of procedure.80 So

long as the procedure used in any given case is not so arbitrary or capri
cious as to violate fundamental concepts of fair play, a litigant can be
said to have received due process of law whether it be at the hands of
a court or at the hands of an administrative agency.81 Nor has Congress
attempted to dictate to the courts as to the connotation to be given
"fair play." True, Congress has prescribed a judicial system and has

carefully outlined judicial procedure to be followed by the federal

77 60 Stat. 237 (1946), 5 U.S.C. �� 1001 et seq. (1946).
78 At least two separate reports made as a result of comprehensive studies of immi

gration procedures criticized the procedures in immigration cases. Van Vleck, The Ad
ministrative Control of Aliens (Commonwealth Fund, 1932); Report of the Secretary of
Labor's Committee on Administrative Procedure, the so-called Dimock Committee, May
17, 1940 (mimeographed).

79 Wong Yang Sung v. McGrath, supra, n. 76.
�� NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938).
�i Ibid.
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courts 82 but it has never sought to declare an overall test to be applied
to determine whether or not there has been "fair play" in any given case.

Generally speaking, the same may be said as to Congress' attitude to
wards administrative quasi-judicial functions. The agencies evolved
their own procedures within the framework of their enabling acts, and
it was consistently held by the courts that any procedure was proper so

long as there was a satisfaction of fundamental principles of "fair

play."83 While the legal profession was always perfectly satisfied to
entrust the protection of legal rights to the courts, manned by members
of the profession, it was not nearly so generous where rights or privi
leges were to be granted or denied by administrative officials concerned
mainly with day to day operations and only incidentally with the pro
tection of private rights. Indeed, as it became more and more apparent
that administrative agencies were to play an even greater part in busi
ness transactions and day to day living, there was heard a growing
clamor for reform in agency process. There was widespread belief that
the traditional safeguard of "fair play" was not sufficient in those cases

where an administrative official and not a judge held the power to rule
on important matters of immediate concern. The culmination of this

uproar came in the famous Morgan cases of the 1930s.84
These cases involved the fixing of rates by the Department of Agri

culture under the Packers and Stockyards Act.85 The Supreme Court
heard appeals from the administrative decisions on four separate occa

sions. For our purpose only the first two of the Court's decisions are

in point, for it was in these cases that the Court enunciated its position
on the necessity for separation of functions in administrative adjudica
tions. In both the decisions the Court condemned the practice of hav

ing a hearing officer act as both prosecutor and judge.86
These first two decisions in the Morgan cases plus the insistence of

the American Bar Association and the findings of the President's Com
mittee on Administrative Management87 touched off Congressional action
in the field of administrative procedure. After hearings by the Senate

82 2 8 U.S. C. � 1 et seq. (Supp. V, 19S2).
83 NLRB v. Mackay Radio & Telegraph Co., supra, n. 80.
84 Morgan v. United States, 304 U.S. 1 (1938); Morgan v. United States, 298 U.S.

468 (1936). See also United States v. Morgan, 313 U.S. 409 (1941).
83 42 Stat. 1S9 (1921), 7 U.S.C. �� 181-229 (1946).
86 304 U.S. 1 (1938); 298 U.S. 468 (1936).
87 The President's Committee on Administrative Management, Report of the Com

mittee with Studies of Administrative Management in the Federal Government (1937).
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Judiciary Committee in 1938 and rejection of the idea of an adminis
trative court,88 the Walter-Logan Bill was introduced in 1939.89 This
bill aimed to set up comprehensive quasi-judicial and quasi-legislative
procedures and would very probably have completely hamstrung ad
ministrative processes because of the strictness of its provisions.90 It
was vetoed by President Roosevelt pending a report from his special
committee assigned to further study the problems involved.
The report of this special committee was published in 1941.91 It

has been said that the report was "... a document of great importance
for the understanding of administrative-legal problems."92 Certainly
it forms the immediate beginning of the legislative history of the Ad
ministrative Procedure Act. The lapse of time between the publica
tion of the report and the Act of 1946 was a result of wartime condi
tions and the consequent preoccupation of Congress with other matters.

Finally, after 10 years of study, the Administrative Procedure Act of
1946 became law on September 11, 1946.

Much has been said as to the importance of the Act. The comments

run the gamut from Senator McCarran's statement that it was, "... the
most important statute affecting the administration of justice in the fed
eral field since the passage of the Judiciary Act of 1789,"93 to Professor
Parker's observation that, ". . . it neither codifies the previously existing
law nor produces much improvement."94 However, even those who
minimize the value of the first real attempt at legislative reform of the
administrative process hail the Act of 1946 for firmly entrenching the

principle of separation of functions of judge and advocate90 and for

88 Hearings before the Senate Judiciary Committee on S. 3676 (BUI to Establish an

Administrative Court), 75th Cong., 3d Sess. (1938). The proposal to establish such a

court had originally been strongly advocated by the American Bar Association, see 61

A.B.A. Rep. 720 et seq. (1936), but the Association later adopted a more moderate ap

proach. See 62 A.B.A. Rep. 789 et seq. (1937).
89 S. 915 and H. R. 6324, 75th Cong., 3d Sess. (1938).
90 It was said that this law if passed would ". . . cut off here a foot and there a

head, leaving broken and bleeding the processes of administrative law." Landis, Crucial
Issues in Administrative Law, 53 Harv. L. Rev. 1077, 1102 (1940).

91 Final Report of Attorney General's Committee 'on Administrative Procedure, Sen.
Doc. No. 8, 77th Cong., 1st Sess. (1941).

92 Parker, Administrative Law, p. 60 (Bobbs-MerriH, 1952).
�3 Sen. Doc. No. 248, 79th Cong., 2d Sess. 327 (1946). See also McCarran, Three

Tears of the Federal Administrative Procedure Act, 38 Georgetown L. J. 574 (1950).
94 Parker, Administrative Law 80 (Bobbs-Merrfll, 1952).
95 Id. at 65.
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adopting the policy of the appointment of independent trial examiners.86
The preamble to the Administrative Procedure Act describes it as an act
to improve the administration of justice by prescribing fair administra
tive procedure. In view of this stated aim, those sections providing for
separation of functions and independent trial examiners may well be
said to be an attempt to set up a standard for due process of law in
the light of the many cases holding due process to mean fair procedure.97
Unfortunately, other sections of the Act make exemptions from its pro
visions relatively broad98 and Congress has pursued an even more un

fortunate policy of excluding many agencies from the operation of the
Act for reasons which are often unconvincing.99 Nevertheless, it would
seem that when an agency is acting in a patently quasi-judicial proceed
ing, separation of functions and independence of the trial examiner
is a minimum requirement, at least for the non-exempt agencies.
The theory of separation of functions is embodied in Sections 5, 7,

and 8.100 Stated as succinctly as possible, these sections seek to insure
those who are parties to an administrative hearing of the judicial type
that their case will not be heard by the one who investigated it nor decided
by him or with his aid;101 that the one who hears the case will make
at least the initial decision or recommendation,102 that a record will
be made103 and that if the initial decision is not made by the hearing
officer, the decision must be made only on a consideration of the entire

�6 Id. at 69-70.
9T Morgan Cases, supra, n. 85, NLRB v. Mackay Radio & Telegraph Co., 304 U. S. 333

(1938).
98 Section 2 (a) exempts a rather long list of agencies from all provisions of the A. P. A.

except those of Section 3. Section 7 (a) exempts procedures prescribed by statute from

the operation of the Act.
99 Procedures under the Housing and Rent Act, 61 Stat. 193, 201 (1947), 50 U.S. C.

Appx. � 1900 (Supp. V, 1952), and the Defense Production Act of 1950, 64 Stat. 798,
819 (1950), 50 U. S. C. Appx. � 2159 (Supp. V, 1952), are examples of laws exempting
"temporary agencies." The reasons given for these exemptions are that the agencies are

not permanent and that ". . . those agencies are erected under orders and statutes that

provide a special method of review of their decisions." Sen. Doc. No. 248, 79th Cong.
2d Sess. 387 (1946). If the A. P. A. is good, why limit its application to "permanent"
agencies?
loo por an excellent discussion of the subject of separation of functions in general,

see Davis, Separation of Functions in Administrative Agencies, 61 Harv. L. Rev. 389

(1948).
km. A. P. A. � 5(c).
i�2 Ibid.
103 id. � 7(d).
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record.104 Further, the agency must make its decision and its reason

therefore a part of the record so as to facilitate judicial review.105 The

legislative history of these sections is replete with indications of an

intent to have them interpreted as broadly as possible. The Senate

Report on the bill which became the A. P. A. states for example:106
The gist ... is that no investigating or prosecuting officer shall directly or

indirectly in any manner influence or control the operations of hearing and

deciding officers, except as a participant in public proceedings, and even then
in no different fashion than the private parties of their representatives. (Em
phasis supplied.)

The theory of the independence to be afforded trial examiners is em

bodied in Section 11 of the Act. Examiners are to be appointed by
the Civil Service Commission and control of these examiners, insofar
as pay and tenure is concerned, is to rest with the Commission and not
with the agency. Under the terms of this section, the examiners are

supposed to be assigned to cases in rotation and are to perform no

duties inconsistent with their duties and responsibilities as examiners.107
Again, the legislative history clearly indicates a broad interpretation.
The main idea is to prevent examiners from being "mere employees of
an agency,"108 and also to raise them above consideration of agency
policy in their decisions in individual cases. The agencies still select
their examiners, but once they do so it is intended that these men be
independent in tenure and compensation and removable only for good
cause determined by the Civil Service Commission after a hearing.109
The two basic tenets outlined above are indeed the crux of the Ad

ministrative Procedure Act�they express its "mood." Essentially this
mood indicates that the separation of functions and independent ex

aminer doctrines are basic necessities to fair play in the administrative
process where agencies are engaged in quasi-judicial functions. More

over, and in this same vein, in the light of the recent decisions of the

Supreme Court it would seem that the A. P. A. itself is merely a con

venient legislative statement of what the courts have decided are gen
erally prevailing standards of due process in administrative adjudica-

104 Id. � 8(a).
105 Id. � 8(b).
106 Sen. Rep. No. 752, 79th Cong., 1st Sess. 17 (1945). The same view was expressed

by the House in H. R. Rep. No. 1980, 79th Cong., 2d Sess. 30 (1946).
107 A. P. A. � 11.
i�8 H.R. Rep. No. 1980, 79th Cong., 2d Sess. 46 (1946).
109 92 Cong. Rec. 5760 (1946).
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tions. While it is seldom good policy to suggest that the courts act
judicially in a field where Congress should have full sway, if the prin
ciples set forth are essential to fair play and thus by implication to due
process, and if the A. P. A. is merely a definitive legislative statement
of what the courts consider administrative due process, there is no appar
ent reason why statutes which unreasonably exempt agencies from the
A. P. A. should not be declared unconstitutional as the occasion arises.
It would be unfortunate to put the burden of correcting Congressional
recklessness on the courts, but there should be some further action to

give full faith and credit to the A. P. A.
It is therefore submitted that Congress should be exceedingly care

ful not to widen the group of exempted agencies without better cause

than it has had in the past. If a man is to face an administrative tri
bunal with anything but a cynical conviction that the days of the Star
Chamber are again upon us, we must extend the doctrines of separation
of functions and independent examiners, not limit their application.

Wong Yang Sung v. McGrath

From what has gone before, it should be quite apparent that the

immigration procedures followed under the Immigration Act of 1917
could not be left entirely unaltered if it were held that these procedures
were within the scope of coverage of the Administrative Procedure Act.
The Immigration Service was therefore faced with the problem of re

vising its adjudicative procedures or finding some ground on which it
could be maintained that the separation of functions and independent
examiner provisions of the A. P. A. did not apply to exclusion and de
portation hearings. The Service chose to aaopt the latter course. In

considering the basis of the position embraced by the Service the dis
tinction between the basis for exclusion hearings and that of deportation
hearings is most important.
Exclusion procedures were set up in detail in the 1917 Act. This

being the case, the Immigration Service contended110 that exclusion

procedures were exempted from the operation of the A. P. A. because
of the provision of Section 7(a) of the latter act, which states:

. . . but nothing in this Act shall be deemed to supersede the conduct of speci
fied classes of proceedings in whole or part by or before boards or other offi
cers specially provided for by or designated pursuant to statute.

This position must be conceded to be legally sound and the

no See Carusi, The Federal Administrative Procedure Act and the Immigration and

Naturalization Service, 4 Monthly Review (Justice Department) 95, 101 (1947).
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courts have so found. At least two circuits have held that the
A. P. A. does not apply in exclusion cases111 and the Supreme Court
has consistently indicated that exclusion proceedings do not even re

quire hearings, much less the safeguards of separation of functions and

independent examiners.
But what of deportation procedures? As has been pointed out, no

statute ever set out detailed procedures to be followed in these cases.

The resident alien's right to a hearing before deportation did not rest

on a statute at all but rather on the Constitutional guarantee of due

process of law. The Immigration Service seized on this very fact
to base its refusal to alter deportation procedures to conform to the
A. P. A. on the theory that the A. P. A. only applied to hearings ex

pressly "required by statute."112 At first blush it would seem that the

Immigration Service was skating on the thin ice of a very strict inter

pretation of the A. P. A. However, all the pertinent sections of the
A. P. A. dealing with the requirements set up stated that they were

only to be enforced where the hearing was "required by statute."113

Furthermore, the legislative history certainly indicated a strict inter

pretation. For example, in a Senate Report on the bill which ultimately
became the A. P. A., it was said that:114

The general limitation of this section to cases in which other statutes require
the agency to act upon or after a hearing is important.

Indeed, the view taken by the Service had a great deal to support it.
On the other hand, the anomaly of extending the safeguards of the

A. P. A. to those whose right to a hearing was based solely on some

statute while denying theSe safeguards to those whose right to a hear

ing was based on the Constitution loomed as a strong argument for a

view quite the opposite of that taken by the Service. It should also
be recognized that if the courts saw fit to uphold the strict interpreta
tion theory advanced by the Immigration Service, such a holding would
inevitably lead to a serious undermining of one of the purposes of the
A. P. A.�the standardization of administrative procedures. Obviously
if it were held that the Act only applied to hearings required by statute,

m Frisch v. Miller, 181 F. 2d 360 (5th Cir. 1950) ; United States v. Shaughnessy,
180 F. 2d 687 (2d Cir. 1950).
112 See n. 110, supra.
113 The quoted words appear in � 5 of the A. P. A. and are referred to by the opening

phrases in �� 7, 8 and 11.
*14 Sen. Rep. No. 752, supra, n. 106, at 16, 20. See also H. R. Rep. No. 1980, supra,

n. 108, at 26, 34; 92 Cong. Rec. 5756, 5757 (1946).
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a great many hearings held by custom or because of a constitutional
mandate would be conducted in a manner much different from that
demanded by the A. P. A. Indeed, such a holding would pose an in
surmountable obstacle to any real gain in the influence of the A. P. A.
and might well threaten the very existence of the ideals of separation
of functions and independent examiners as general rules of law. Thus,
many felt that the terms "required by statute" should be given a much
broader interpretation than that advocated by the Immigration Service.
Here was a clear conflict as to the meaning of the A. P. A., the resolu

tion of which might well determine the future of the Act not only
insofar as the Immigration Service was concerned but also insofar as

other agencies which held hearings for reasons not found in statutory
law were concerned. Just four years after the passage of the A. P. A.,
the resolution of this, its first great problem, fell to the Supreme Court
in the case of Wong Yang Sung v. McGrath.115

Wong Yang Sung was a Chinese seaman who overstayed his shore
leave and was soon arrested, and held before an immigration inspector
who recommended his deportation. Sung exhausted his administrative
remedies and then sought release from custody by habeas corpus pro
ceedings upon the sole ground that his administrative hearings were

conducted without adherence to Sections 5 and 1 1 of the Administrative
Procedure Act.
The aforementioned conflict of views was now before the courts.

Both the District Court116 and the Court of Appeals117 held that Sung
could not complain that the administrative hearings were not conducted
in compliance with the A. P. A. because deportation hearings were not

"required by statute" but by the Constitution. The Supreme Court
reversed this holding and took the opportunity afforded by the case to

expound its views on the nature of the interpretation to be given the
A. P. A. as well as to point out the error of the position taken by the
Immigration Service.

First, the opinion reviewed the legislative history of the A. P. A. in
a rather exhaustive discussion. In so doing, the Court was careful to

emphasize the universality of the clamor for separation of functions
and independent examiners in administrative proceedings. Much space
was devoted to the quoting of the many authorities who had condemned

H5 339 U.S. 33 (1950).
H6 Wong Yang Sung v. Clark, 80 F. Supp. 235 (D.D. C. 1948).
117 Wong Yang Sung v. Clark, 84 U.S. App. D.C. 419, 174 F. 2d 158 (1949).
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the cornmmgling of the functions of prosecutor and judge in quasi-
judicial hearings before the passage of the A. P. A. After further com
ment on the evils of such commingling of functions, the Court hailed the

A. P. A. for its avowed aim to eliminate this evil and declared the judi
cial position on the matter saying:118

It is the plain duty of the courts ... to construe this remedial legislation to

eliminate, so far as its text permits, the practices it condemns.

In like manner the Court indicated its approval of the principle of

independent hearing examiners and broadened the scope of this doctrine
enunciated in the Administrative Procedure Act by holding that a man

could not be expected to give a fair hearing as a hearing examiner when,
on the very next day, he might be prosecuting a case of a very similar
nature. Stated otherwise, the Court held that one who hears cases

should not be influenced by matters of policy�he should be beyond
personal considerations as no man can be if he is trying a case being
prosecuted by a fellow worker who on the very next day might be sitting
in judgment while he attempts to prosecute a case.

Perhaps the clearest indication of the wide berth the Court intended
for the A. P. A. was given in its comment on the purpose of the Act to
". . . introduce greater uniformity of procedure and standardization of
administrative practice."119 In discussing this aim and the A. P. A. in

general the Court said that "... any exception we may find to its applica
bility would tend to defeat this purpose.*'1-3
Having thus shown its leanings towards a broad interpretation of

the coverage of the Act. the Court then considered the question of
whether Sections 5 and 11 were to apply in cases where a hearing is

required by the Constitution rather than by express statute. The Immi

gration Service's contention that these sections did not apply to the de

portation process because it was not required by statute was answered

by the Court in a particularly lucid manner which is worthy of direct

quotation. The Court said:121

We would hardly attribute to Congress a purpose to be less scrupulous about
the fairness of a hearing necessitated by the Constitution than one granted by
it as a matter of expediency.
Indeed, to so construe the Immigration Act might again bring it into con-

U8 339 U.S. 33, 45 (1950).
119 Id. at 41.
120 Ibid.
121 Id. at 50-51.
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stitutional jeopardy. When the Constitution requires a hearing, it requires a

fair one, one before a tribunal which meets at least currently prevailing stand
ards of impartiality. A deportation hearing involves issues basic to human
liberty and happiness and, in the present upheavals in lands to which aliens
may be returned, perhaps to life itself. It might be difficult to justify as

measuring up to constitutional standards of impartiality a hearing tribunal for
deportation proceedings the like of which has been condemned by Congress as

unfair even where less vital matters of property rights are at stake.
We hold that the Administrative Procedure Act, � 5, does cover deportation

proceedings conducted by the Immigration Service. (Emphasis supplied.)

This statement amounted to much more than a mere condemnation of
the deportation process. It in fact indicated that the Supreme Court
was willing to accept the Administrative Procedure Act as a convenient
legislative statement of the basic necessities for administrative due

process in hearings required by statute or by any other law of the land,
including, of course, the Constitution. If this were not the case then

why the statement that anything less than compliance with the separa
tion of functions and independent examiner provisions of the A. P. A.

might jeopardize the constitutionality of the Immigration Act itself?

Noteworthy also is the fact that in reaching its decision the Court cast
aside the argument of the government that to apply the A. P. A. to

deportation hearings would cause great expense and inconvenience to
the Service by pointing out that the added cost involved was not too high
a price for greater fairness.
If the opinion in the Sung case dealt openly with the question of

the scope to be afforded the pertinent sections of the A. P. A., it was

even less reticent when it came to denouncing the deportation procedures
in use at the time. Indeed, the opinion in the Sung case was replete
with statements condemning the procedures employed to deport aliens.
The Court labeled the deportation process a perfect exemplification of
practices unanimously condemned, saying:122

Nothing in the nature of the parties or proceedings suggests that we should
strain to exempt deportation proceedings from reforms in administrative pro
cedure applicable generally to federal agencies.

Unfortunately, Congress did not agree with this latter view of the
Court and so in a rider to the Supplemental Appropriations Act of 1951,
the Immigration and Naturalization Service was expressly exempted
from the operation of the A. P. A.123 Here, it is submitted was a prime
122 id. at 46.
123 64 Stat. 1048 (1951), 8 U. S. C. � 155a (Supp. V, 1952).
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example of Congressional recklessness in limiting the Administrative
Procedure Act. The only basis for literally wiping out the immediate
applicability of a case furthering an avowed Congressional intent to

insure fair hearings in quasi-judicial proceedings was a cry for economy.
This is just the type of limitation of the scope of the Act which has
brought upon it the accusation that it is more famous for what it has
left undone than for what it has accomplished.124
Nevertheless, this was the state of the Immigration law in this coun

try until the effective date of the new McCarran Act. In short, despite
the passage of the Administrative Procedure Act and the decision of the

Supreme Court in the Wong Yang Sung case, the Immigration Service
was given authority to continue to follow the procedures it employed
under the enabling act of 1917.

We shall now attempt to show how the Immigration and Nationality
Act of 1952 faces the same problem of how to deal with the alien who
is to be deported or excluded.

Immigration Procedures Under the McCarran Act

Under the McCarran Act, the Immigration and Naturalization Service
of the Department of Justice has set out detailed procedures to be fol
lowed in both deportation and exclusion cases.125 There are two im

portant aspects of the new law which apply alike to both types of pro
ceeding�these are set out here as prelude.
First, Section 101 (b) 4 of the Act creates a new type of hearing

officer called "the special inquiry officer." Essentially his duties are

the same as those of the immigrant inspector under the Act of 1917.

Noteworthy is the fact that the "special inquiry officer" is to be selected
by the Commissioner of Immigration126 and may be ". . . any immigra
tion officer whom he (the Commissioner) deems specially qualified to

124 Parker, The Administrative Procedure Act: A Study in Overestimation, 60 Yale

L.J. S81 (1951).
125 Sections 236 and 242 of the Act set out the procedures in much detail. Within

the framework of these sections, the Immigration and Naturalization Service has promul
gated the necessary implementing rules. Immigration and Naturalization Service, Exclu
sion of Aliens 236, 17 Fed. Reg. 11508 (1952), and Immigration and Naturalization Service,
Aliens: Apprehension, Custody, and Determination of Deportability 242, 17 Fed. Reg.
11511 (1952). (References to pertinent sections of the rules are hereinafter cited as

� �

, 17 Fed. Reg. �).
i28 � 9.1 (b), 17 Fed. Reg. 11479 (1952).
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exercise the powers and perform the duties of a special inquiry offi
cer. . . .m

Second, the authors of the McCarran Act have preserved the status
quo insofar as the Board of Immigration Appeals is concerned. That
is, they have chosen to leave the Board an extrastatutory body and
have thus left the selection of its members entirely up to the Attorney
General.128 The Board exists solely as a result of the regulations pro
mulgated under the McCarran Act and absolutely no special qualifica
tions or prerequisites limit the selection of its members. Stated pro-
saicly, the members of the Board may be lawyers or carpenters accord
ing to the whim of their selector.

Keeping in mind the nature of the special inquiry officer and that
of the Board of Immigration Appeals, we now proceed to examine

deportation and exclusion procedures as they are to exist under the
Immigration and Naturalization Act of 1952.

The Means by Which the Prospective Deportee or Excludee is Brought
to the Hearing Stage

It is only in this initial stage of immigration proceedings that the
administrative procedure in deportation and exclusion proceedings differ
substantially. In other words, once the deportee or the excludee has
reached the hearing stage, the procedures thereafter are so similar as

to preclude the necessity of distinguishing them for the purposes of this
article.

First, we will bring our prospective immigrant to this stage and then
we will show how a resident alien sought to be deported arrives at the
same stage.
Before an alien may be admitted at any of the ports of entry, he

must present whatever documents are required and establish to the satis
faction of an immigration inspector that he is not subject to exclusion
under the immigration laws.129 If the inspector is not so satisfied, he
refers the case to a "special inquiry officer," detaining the alien at

the port of entry. If the immigration officer is, on the other hand, con
vinced that the alien is clearly excludable, he may "temporarily ex

clude"130 the alien and report his action to the District director who in
turn reports it immediately to the Commissioner of Immigration and

127 Ibid.
128 � 6.1 (a), 17 Fed. Reg. 11475 (1952).
12� � 235.1, 17 Fed. Reg. 11506 (1952).
13� McCarran Act, � 235 (c).
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Naturalization.131 In this latter case the Commissioner may order the
alien deported without any further hearing if inadmissibility is based
on information of a confidential nature, which, if divulged, would be
prejudicial to the public welfare;132 or the Commissioner may direct that
the alien be given a hearing before a "special inquiry officer."133
In the case of a resident alien sought to be deported the procedure

is obviously of an entirely different nature. Before the Service so much
as takes him into custody, it will conduct a preliminary investigation
to see if deportation is feasible and also to provide grounds on which
a warrant may be issued for his arrest.134 The issuance of such a war

rant is the first step in bringing the alien to the hearing stage. Such
warrants may be issued by almost any officer of the immigration service
who has investigated the case or by one of his superior officers such as

his district director.135 The warrant having issued, the alien is then
arrested and detained, or allowed to remain free on bail.136 Assuming
that he does not decide voluntarily to depart the country or seek pro
bation or suspension of deportation,137 he is then informed of his right
to counsel and a date for a hearing before a "special inquiry officer" is
set138 From this point on, his rights to appeal and to judicial review
are almost the same as those of his counterpart, the alien sought to be
excluded.

The Hearing
As we have said, a "special inquiry officer" is the presiding official

in both deportation and exclusion hearings. In both he is empowered
to perform essentially the same functions. As the Act itself states:138

A special inquiry officer shall conduct proceedings . . . administer oaths, present
and receive evidence, and interrogate, examine, and cross-examine the alien or

witnesses. (Emphasis supplied.)

131 � 235.15 (a), 17 Fed. Reg. 11507 (1952).
"2 � 235.15 (c), 17 Fed. Reg. 11507 (1952).
133 Ibid.
134 � 242.11, 17 Fed. Reg. 11512 (1952).
135 � 242.13, 17 Fed. Reg. 11513 (1952).
13� | 24231, 17 Fed. Reg. 11513 (1952).
137 �� 242.41, 242.54 (d), 17 Fed. Reg. 11513, 11515 (1952).
138 �� 242.14 (b), 242.51, 17 Fed. Reg. 11513, 11514 (1952).
139 McCarran Act, � 236. Section 242 gives the same duties to such officers in de

portation cases. See also Sections 242.61 and 236.14 of the rules. 17 Fed. Reg. 11515,
11475 (1952).
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While the McCarran Act prohibits one who investigates a case from
presiding at the hearing of it, it does not demand that the hearing officer
be permanently assigned to hear cases. On the contrary it is quite
apparent that "special inquiry" officers may be assigned to investigating
one day hearing the next, and back to investigating on the third.
At the hearing itself, the alien and the government present their

cases in the general manner of administrative hearings. After the evi
dence is in, the hearing officer makes a finding and a record. His
finding, unless appealed, is a final order.140 Since the hearing repre
sents the alien's only opportunity to present his case on the facts, it would
not seem to be overstating the situation to say that this phase of the
administrative procedure is by far the most important one. It is sub
mitted that a fair hearing at this stage should be assured by every pos
sible safeguard, the most necessary of which is that the hearing officer
be as impartial and detached from the proceedings as any judge.
The Administrative Appeal
Should the alien receive an adverse ruling by the "special inquiry

officer" or should the case be certified by an officer of the Immigration
Service,141 an appeal may be taken to the Board of Immigrations Ap
peals which will review the case on the record and render an opinion.142
The decision of the Board is final barring the allowance of an appeal by
the Attorney General or the Commissioner acting for the Attorney
General.143 Of course, an alien may always seek a writ of habeas corpus
in a federal court after exhaustion of his administrative remedies but

barring unusual circumstances, he is unlikely to have much success.

The hearing on a writ of habeas corpus will only upset the ruling of the

agency where it can be shown that the agency decision was not based
on substantial evidence, or was otherwise so unfair as to warrant re

versal on constitutional grounds.144 Obviously, in exclusion cases where
there are no constitutional rights in the alien, the possibility of success
in such judicial hearings is practically nil. Indeed, in the latter case,
the courts may not even hear such appeals for writ of habeas corpus
unless the alien has some substantial claim to citizenship, or has been

given an unfair hearing.145 It should be here noted that the McCarran Act

"0 Ibid.
"i �� 242.61 (e), 236.14, 6.1 (b), 17 Fed. Reg. 11515, 11509, 11475 (1952).
142 � 6.13, 17 Fed. Reg. 11476 (1952).
143 � 6.1 (d) (2), 17 Fed. Reg. 11475 (1952).
144 See n. 56 and n. 75, supra.
145 See n. 75, supra.
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itself makes no specific provisions for judicial review of either exclusion
or deportation cases.

The Changes Effected under the Immigration and Naturalization Act of
1952

The subheading of this section is apt to be most misleading. The

simple truth is that a comparison of the handling of deportation and
exclusion cases under the McCarran Act with the procedure followed
before its effective date could only lead to the conclusion that no real

changes have been made. The nuances, such as they are, are all merely
changes of form.
Our much vaunted "special inquiry officer" is still not an independ

ently appointed examiner within the purview of Section 11 of the Ad
ministrative Procedure Act.146 Nor do the procedures set up give even

an outward appearance of an attempt to comply with the modern con

cept of separation of the functions of prosecutor and judge.
How, then, could the authors of the new law make the following state

ment?147

In order to further clarify legislative intentions, the conferees have agreed to

express in their respective statements certain of their unanimously held
opinions . . .

(2) . . . the conferees are satisfied that procedures provided in the bill, adapted
to the necessities of national security and the protection of economic and social
welfare of the citizens of this country, remain within the framework and the
Pattern of the Administrative Procedure Act.

There is in fact but one basis on which it can be said that the proce
dures provided are within the framework of the A. P. A. Section 7a of
the latter act provides:

. . . but nothing in this Act shall be deemed to supersede the conduct of specified
classes of proceedings in whole or part by or before boards or other officers
specially provided for by or designated pursuant to statute.

This one clause in the A. P. A. is the only important section with which
the McCarran Act procedures comply.148 The "mood" of the A. P. A.
has once again been effectively circumvented. This is the outstanding
change made by the McCarran Act. Whereas, under the old law, at
least deportation procedures were once held to be within the scope of

146 60 Stat. 236 (1946), 5 U.S. C. �� 1001 et seq. (1946).
"7 H.R. Rep. No. 2096, 82d Cong., 2d Sess. 127 (1952).
148 This is so despite the same Committee's protestations that � 7 (a) of the A. P. A.

should not be used as a loophole. See H.R. Rep. No. 1980, 79th Cong., 2d Sess. 34 (1946).
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the A. P. A. because they were not statutory in form, the new law, in
stead of amending the procedures to conform to the "mood" of the
A. P. A., has circumvented one of its primary purposes. It is suggested
that the Supreme Court might well look with the proverbial jaundiced
eye at the procedures established by the McCarran Act in the light of
its previously enunciated position that almost identical procedures do
not "conform to prevailing standards of impartiality."149
The reasons advanced for the position adopted by the authors of

the immigration law lack real cogency. On the one hand there is the ever

popular desire for economy. It has been pointed out by the Immigra
tion Service, much as it was claimed in the Wong Yang Sung case,150
that appointing independent trial examiners would cost an extra four
million dollars per year.151 On the other hand there is the belief that
our national security demands that the procedures employed be relieved
of the burden of conformity with the A. P. A. Neither reason is very
convincing.
It is submitted that four million dollars a year is not too much to

insure fair hearings in cases which, as the courts have pointed out,
sometimes involve life itself, though indeed the figure itself has been
labeled an exaggeration.152 Likewise, it is submitted that "national
security" can be adequately safeguarded by the appointment of com

petent, fair-minded hearing examiners. It has never been felt that
national security demanded less than a fair trial.

Conclusions

One need only look at the legislative and judicial history preceding
the enactment of the Administrative Procedure Act to perceive the

motivating forces behind it. The observer cannot escape the conclu
sion that its primary purpose was to insure the ever increasing number
of persons dealing with administrative agencies a "fair shake" in those
cases where an agency could effectively control their destinies. The

Morgan cases had pointed out the need for some definitive legislation

149 "When the Constitution requires a hearing, it requires a fair one, one before a

tribunal which meets at least .currently prevailing standards of impartiality." Wong Yang
Sung v. McGrath, 339 U.S. 33, SO (1950).

150 Brief for Appellees, p. 23, Wong Yang Sung v. McGrath, supra, n. 149. Here, the

added cost was predicted to be $1,500,000.
151 Report of the President's Commission on Immigration, Whom We Shall Welcome,

165 (Jan. 1, 1953).
152 Ibid.
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in the field of administrative procedure and Congress rose to the occa

sion. It is difficult, if not impossible, to interpret the Administrative
Procedure Act as anything less than an attempt to lay down minimum
standards for due process of law in administrative procedure. Espe
cially where purely quasi-judicial functions are involved would this
seem to be the proper view. There are, of course, instances where too
strict a standard would be harmful if not dangerous, but the scope of the
exceptions provided by the Act should not be widened.
It is clear that the courts intend to give the Ad^ninistrative Procedure

Act a high place in our law by attributing to the Act as broad an inter

pretation as possible. The judiciary, the bar and some of the admin
istrative agencies themselves have acclaimed the Act as a step in the

right direction. Why then has the same Committee that framed the
Administrative Procedure Act taken great pains to circumvent its intent

by the enactment of the McCarran-Walters Immigration Act of 1952?
The main functions of the Immigration and Naturalization Service are

adjudicative. There is no valid reason why the proceedings conducted

by it should not be made to conform to the strictest requisites of the
Administrative Procedure Act. The reasons advanced for excepting
these proceedings from the Act are entirely uninspiring. On the one

hand there is the cry for economy. It would certainly be more eco

nomical and efficacious to eliminate jury trial in all civil and criminal
cases, but few would advocate the sacrifice of such a sacred right. The

rights adjudicated in immigration proceedings can likewise result in
the loss ". . . of all that makes life worth living."153 Surely mere

economy cannot justify unfairness in such cases.

On the other hand it is contended that compliance with the Admin
istrative Procedure Act would result in substantial hindrance to the

carrying out of a uniform policy of immigration necessary for national
security. This is clearly the type of thing at which the Admimstrative
Procedure Act was aimed. Ours is a government of law, not of men.154
Policy must be tempered by justice. It is cynical indeed to believe that
a good policy cannot be maintained without vesting plenary power to

prosecute and adjudicate in the same man. This is even more obnoxious
when the man so empowered is not entirely free to act fairly but must
consider how his decision will be received by an immediate superior
who may raise or lower bis position at will.

153 Mr. Justice Brandeis, in Ng Fung Ho White, 259 U.S. 276, 284 (1922).
15* Yick Wo v. Hopkins, 118 U. S 356 (1886).
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It is submitted that the procedural provisions of the McCarran Act,
while paying lip service to the Administrative Procedure Act, com

pletely subvert the intent of the Act as well as that of the Supreme Court
as announced in the decision in the case of Wong Yang Sung v. Mc
Grath. It is further submitted that the provisions of the Act provide
a precedent for more administrative enabling acts whose wording may
avoid application of the Administrative Procedure Act. Ultimately, the
Administrative Procedure Act must become a museum piece if such con

gressional tactics are recklessly continued. It is therefore urged that
the McCarran Act is amended so as to incorporate procedural require
ments in conformity with the Administrative Procedure Act.155 While
judicial action is a poor substitute for responsible legislative action,
the failure of the Congress to act in a timely fashion might well lead
the Supreme Court to declare the McCarran Act unconstitutional in
sofar as its provisions for deportation procedure are concerned. What
ever the method by which the end is accomplished, the Administrative
Procedure Act will gain in stature�this is the result to be desired.

JEROME H. HECKMAN

155 n0 attempt is here made to make specific suggestions for such amendment. Some
excellent suggestions in accord with the view here taken may be found in Whom We Shall

Welcome, supra, n. 155.



FEDERAL LEGISLATION
DIGEST OF SIGNIFICANT LEGISLATION PENDING

BEFORE CONGRESS

Administrative Agencies

S.J. Res. 31, 83d Cong., 1st Sess. (1953), Mr. Kefauver.
The resolution provides for the establishment of a Federal Crime

Commission, the functions of which would be to keep a watchful eye
on the operations of organized crime, to propose legislation to eliminate
the use of interstate commerce for unlawful activities, and to study
such aspects of organized crime as the manner in which, and the extent

to which, persons engaged in organized crime have infiltrated into lawful
business enterprises.

Administrative Law

S. 14, 83d Cong., 1st Sess. (1953), Mr. McCarran.
A bill to create an Administrative Court of the United States to

exist, like the Tax Court, as a specialized tribunal to hear appeals from

agency decisions, original civil actions instituted by an agency to sus

pend or revoke a license, cases involving civil enforcement of agency
rules or orders, and to issue declaratory judgments and mandatory in

junctions in appropriate cases involving administrative agency func
tions. Cases which now are heard by the Court of Claims, the Court
of Customs and Patent Appeals, the Customs Court, and the Tax Court
are excepted from the coverage of this bill and would continue to be
heard in the aforementioned specialized courts.

S. 18, 83d Cong., 1st Sess. (1953), Mr. Langer.
The purpose of the proposed legislation is to delimit the exemptions

of certain functions of various federal agencies from the operation of
the Administrative Procedure Act, by amending the exemption clause
in section 2(a) of the Act, and by repealing provisions in several sub

sequent acts which have extended such exemption to the functions of
said agencies. Among the agencies now exempted which would be
brought under the Administrative Procedure Act by the enactment of
this bill are the many so-called "temporary agencies" administering such
laws as the Housing and Rent Act of 1948, the Defense Production Act
of 1950, and the Export Control Act of 1949.

394
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Attorneys
S. 42, 83d Cong., 1st Sess. (1953), Mr. McCarran.

A bill to provide for attorney's liens to attach from the commence

ment of any action or proceeding in any federal court or agency�such
liens to be unaffected by any settlement between the parties either be
fore or after judgment or determination of the case. The proposed lien
would be upon the client's cause of action, claim or counterclaim, and
would attach to any verdict, report, determination, decision, judgment
or final order in the client's favor.

H.R. 485, 83d Cong., 1st Sess. (1953), Mr. Keating.
A bill to provide that each member of the highest court of a state

or federal court shall be eligible to practice before any department,
board, bureau, or administrative agency of the United States without
the necessity of making application therefor or of showing any other
qualifications.

Communications
S. 538, 83d Cong., 1st Sess. (1953), Mr. Tobey.

An amendment to the Communications Act of 1934 directing the
Federal Communications Commission to refuse a license to any person
who has, within a period of five years preceding application, been found
to be in violation of the anti-trust laws and where such violation in
volved monopolizing or attempting to monopolize the production, dis
tribution, or exhibition of any form of entertainment.

H.R. 539, 83d Cong., 1st Sess. (1953), Mr. O'Hara.
An amendment to section 315 of the Communications Act of 1934,

the bill gives statutory expression to the general rule that a broadcaster

may not censor political speeches for any political or partisan reason

although the broadcaster may refuse the use of its station to all political
speakers so long as it does not allow one candidate for an office to use

its facilities while denying such use to his opponent. This proposal
attempts to deal with the problem of whether or not a broadcaster may
censor speeches to prevent suits against the station for defamation by
stating that the station is not obliged to broadcast any defamatory,
obscene, or other material which may subject it to any civil or criminal
action in any court.

Congressional Hearings

H.R. 2109, 83d Cong., 1st Sess. (1953), Mr. Javits.
The proposed legislation sets forth, inter alia, a bill of rights for
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the witness called to testify before a committee of the House of Repre
sentatives. Among its more salient features is the inclusion of a pro
vision affording a witness the right to cross-examine other witnesses
whose testimony adversely affected him, and one which expressly for
bids broadcasting or telecasting of testimony without the consent of
the witness who is to appear.

Domestic Relations

S. 39, 83d Cong., 1st Sess. (1953), Mr. McCarran.
The purpose of this bill is to remedy, at least in part, the confused

state of the law which exists as to the full faith and credit to be afforded
divorce decrees. Under its terms all such decrees would have to be
given full faith and credit in foreign states provided (1) the decree
were final and valid in the state where it was entered, (2) it contained
recitals setting forth that the jurisdictional prerequisites of the grant
ing state had been met, and (3) the state wherein the decree was ren

dered was the last state wherein the spouses were domiciled together as
husband and wife, or the defendant in the divorce proceedings was per
sonally subject to the jurisdiction of the granting state or put in a

general appearance at these proceedings. The bill does not attempt
to derogate from the right of foreign states to question a decree based
on fraud nor from their right to set aside such decrees where it is proven
that the issuing court had no jurisdiction.

Evidence

S. 16, 83d Cong., 1st Sess. (1953), Mr. McCarran.
H. R. 2737 83d Cong., 1st Sess. (1953), Mr. Morrell.

The two bills are identical. Both propose the amendment of Title 18
of the U. S. Code to provide for complete immunity from prosecution
for one who testifies before a congressional committee and is compelled
to forego the privilege against self-mcrimination under an offer of im

munity. This type of immunity could only be granted by a majority
vote of the members of Congress present at the time.

S. 565, 83d Cong., 1st Sess. (1953), Mr. Kefauver.
This bill proposes the same type of immunity from prosecution for

testimony, compelled by the federal courts where the Attorney General
deems the testimony necessary to the public interest. Under its terms,
just as under the terms of S. 16, supra, and H.R. 2737, supra, the grant-
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ing of immunity would mean that the subject of the grant could no

longer plead the privilege against self-incrimination since he could not
be prosecuted for any crime revealed by his requested testimony.

Federal Employees

H.R. 1418, 83d Cong., 1st Sess. (1953), Mr. Small.
An amendment to the Hatch Act providing for the repeal of those

sections which forbid federal employees to take an active part in politi
cal management or political campaigns. The bill would prohibit the
issuance of any rule or regulation seeking to discourage such participa
tion in politics by federal employees.

Presidential Primary Elections

S.J. Res. 8, 83d Cong., 1st Sess. (1953), Mr. Smathers.
The joint resolution proposes an amendment to the Constitution which

would, inter alia, provide for federal primary elections for the nomina
tion of presidential and vice-presidential candidates and also for the
abolition of the present electoral vote system in favor of one which
would make the elections of President and Vice-President depend more

fully on the popular vote. The amendment submitted also sets out

detailed provisions for presidential succession where the chief executive
dies in office. The establishment of a national presidential-vice-presi
dential primary system in one manner or another is also the aim of
many bills introduced in the House. See H. R. 441, 1263, 1747, 2587,
2731, 83d Cong., 1st Sess. (1953).

Public Defenders

H.R. 2091, 83d Cong., 1st Sess. (1953), Mr. Elliot.
A legislative proposal to provide for the representation of indigent

defendants in criminal cases in the district courts of the United States

by the appointment of a public defender for each of the districts. Such
defenders and any assistant defenders deemed necessary because of the
demands of the docket or because of the nature of particular cases would
be appointed by the district courts in each jurisdiction at a salary not to
exceed $10,000.

Trade Regulation

S. 766, 83d Cong., 1st Sess. (1953), Mr. Murray.
This bill sets forth many proposed amendments to Title 15 of the

U. S. Code. Its general purpose is to increase greatly the penalties for
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violation of existing laws against unlawful restraints and monopolies.
The most outstanding feature is the inclusion of a section which would
give the United States the same right, in cases where it is aggrieved,
to sue for treble damages as private citizens now have. A similar bill
has been introduced in the House of Representatives. See H. R. 467,
83d Cong., 1st Sess. (1953).

THE McGUIRE ACT: SHIELD OR WEAPON FOR TRADE
MARK OWNERS?

When President Truman signed the McGuire Act,1 which reversed
the effects of the Supreme Court decision in the Schwegmann case,2
rendered in May 1951, he did so reluctantly and apparently under great
pressure. The New York Herald-Tribune editorialized as follows on

the President's statement:3

In his statement approving the McGuire "fair trade" bill the President gives
the impression of a man arguing with himself and losing. He had earlier in
dicated through the Budget Bureau that the bill was "not in accord with his

program." In the statement just released he still admits that the states' "fair
trade" laws have the effect, among others, "of removing some competitive
forces which otherwise would operate to keep prices down." He is even con

vinced that the local independent merchant can find no cure-all in the Federal
law which now sanctions "fair trade." He "will continue," he states, "to
have to offer better and more convenient service, and to sell at reasonable
prices, if he is to survive against the legitimate and keen competition of such
modern advances in the retail held as the supermarket, the mail-order house and
the branch department store."

1 The recentiy enacted McGuire Act, Pub. L. No. 542, 82d Cong., 2d Sess. (July 14,
1952), extends to trade-mark owners whose goods are shipped in interstate commerce,
the privilege of determining at what price every unit of their product win be sold to'
the consumer by exempting all who are affected by contracts made under state "fair
trade" laws from the proscription against price fixing of the federal anti-trust laws.
This privilege is accorded to owners of branded goods on the theory that this power to
fix resale prices is a necessary concomitant of the property right in goodwill.

2 Schwegmann Bros. v. Calvert Corp., 341 U.S. 384 (1951). This leading case

in the field of resale price maintenance tested the legality of the provision inserted in all
state "fair trade" laws which allows enforcement of contracts between manufacturers
and retailers against all retailers within the state who have notice of the contract, re

gardless of whether or not they were parries to it The Supreme Court held that since
the Mifler-Tydings Act did not contain such a nonsigner dause, only parties to resale
price maintenance contracts could be made to adhere to the set price.
3 "Fair Trade" Again, New York Herald-Tribune, Jury 16, 1952, p. 16, coL 1.
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The editorial goes on to point out that it would have been more rea

sonable for the President not to have signed the bill, for:4
Despite the strength of his own and other arguments against the omnibus
protection from competition offered by "fair trade" laws and his insistence that
small business men must compete if they are to survive, the President decided
in favor of the proponents of "fair trade."

After he signed the bill, the President seems to have regretted his de
cision, for in his statement accompanying his signature, the President
called for re-examination of the question and stated that he did not
believe Congress had found the "best solution" for the problem of price
cutting by powerful large retailers.5
The setting in which the McGuire Bill was passed by Congress and

its conflict with the sound anti-trust policy which this country had been
following before unusually depressed economic conditions led to the pas
sage of state laws permitting vertical price fixing was treated in a

previous issue of this Journal.6 It is the intention of this note to inves

tigate the constitutionality of federal "fair trade" legislation in the light
of the Wentling decision, which held that agreements between the
owner of a trade-mark and a retailer to fix the resale price of an article
cannot be enforced against one who has not signed such an agreement
when the goods affected are shipped in interstate commerce, even though
the state "fair trade" law permits enforcement against non-signers.7
And further, to ascertain the proper scope of protection to trade-marks

by a review of their legal history and by comparing their legal bounda
ries with the legal limitations which the Supreme Court has placed on

patent owners.
The effect of the McGuire Act upon commerce between states which

have enacted "fair trade" laws and those which have not, is at present
the uppermost question in the minds of those directly concerned with
"fair trade." The issue revolves around (1) whether or not the Mc
Guire Act prohibits the sending of non-fair traded merchandise into a

"fair trade" state, and (2) if it does, whether the effective sanctions

* Ibid.
5 Text of President Truman's statement of July 14, 19S2 made in connection with the

signing of H.R. 5767, quoted in full in the New York Herald-Tribune of July 15, 1952,
page 33, columns 7 and 8. See also the news story, page 1, column 8 of the same issue.

8 Federal Legislation, The Future of Resale Price Maintenance, 41 Georgetown L.. J.
199 (1953).

7 Sunbeam Corp. v. Wentling, 192 F. 2d 7 (3d Cir. 1951).
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it provides interfere with interstate commerce so as to render them
unconstitutional. The constitutionality of the act may, however, turn
upon the manner of this interference rather than the existence of it.
Advocates of resale price maintenance legislation agree that traffic

of goods which is under contract in one state and not in another must
be stopped else the effect of the "fair trade" law of one state will be
nullified by importation at a lower price from the neighboring state

chiefly by mail orders. This, it is claimed, would give mail order houses
an enormous advantage over local retailers. The advocates of "fair
trade" are sharply divided as to how such a result can be avoided con

stitutionally.8
The American Fair Trade Council is of the opinion that the McGuire

Act does not prevent the shipment of non-fair traded goods from the
District of Columbia which has no fair trade law, for example, to any
other state in the Union.9 It would have Congress pass the so called
"home town" amendment introduced by Representative Keogh of New
York which would directly attack the problem by subjecting to suit in
the federal courts, any person who sells beneath the price established by
a manufacturer in a resale price maintenance contract, whether he is
a party to the agreement or not,10 This amendment really puts teeth
into the non-signer provisions of the Act, but, is it constitutional? May
Congress sanction punishment of those who sell beneath prices estab
lished by private individuals? Those who say that this amendment pro
poses an unconstitutional delegation of legislative powers point to the
decision in the Schechter case which declared that the National Indus
trial Recovery Act was unconstitutional because it sanctioned price
fixing by private individuals.11
It is largely for these reasons, and because of the chance of losing

everything on the "all or nothing" gamble of such a direct approach,
8 Fair Trade: A Half-Hcarted Comeback, Business Week, Aug. 16, 1952, p. 44. "The

two groups have now turned on each other with the ferocity they usually reserve for

enemies of fair trade. Without the help of the powerful XARD lobby, it is highly un

likely that AFTC's proposed amendment will get anywhere in the nest session." Hear

ings before the Senate Committee on Interstate and Foreign Commerce on H.R. 5767

(Resale Price Fixing) 82d Cong., 2d Sess. (1952). (Hereinafter cited as Senate Hearings
on Price Fixing).

9 Statement entitled 'Tor a Stronger America Under Fair Trade Fight for the 'Home
Town* Amendment to H.R. 5767 � Because �

* ii. at 105, 107.
10 H. R. 6925, 82d Cong., 2d Sess. 3 (1951). Also quoted in a statement by its strong

est proponents, the American Fair Trade Council in Senate Hearings on Price Fixing, p. 108,
n United States v. Schechter Corp, 293 U.S. 495 (1935).



1953] Federal Legislation 401

that the organization which has been the real leader in getting "fair
trade" legislation passed both in Congress and in the state legislatures,
the National Association of Retail Druggists, approaches the problem
more cautiously. The Association was successful in having written
into the McGuire Act a provision which it is claimed removes the ob
stacles suggested by the Wentling decision.12 This provision reads as

follows:13
(4) Neither the making of contracts or agreements . . . nor the exercise or

enforcement of any right or right of action . . . shall constitute an unlawful
burden or restraint upon, or interference with, commerce.

The Supreme Court itself has consistently held that Congress can

not create a fact which it is the function of the court to find.14 Thus
it is, at the very least, highly problematical whether Congress can, by
merely saying so, convince the Supreme Court that enforcement of a

resale price maintenance agreement against a non-signing retailer selling
outside the state is not an interference with interstate commerce. Fur

ther, it would seem that subjecting a retailer in a state where the price is
not fixed to suit in a federal court for sending his goods into a state

having "fair trade" laws, restrains interstate commerce, since it ends
free trade in nationally advertised products sold under resale price
maintenance contracts. Accordingly, the position of the American
Fair Trade Council that there is a loophole in the McGuire Act would
seem to be the better reasoned one, but their amendment to close this

loophole might invalidate the entire Act.

Noteworthy is the language used by the Supreme Court in the Carter
Coal Company case, where the power to fix prices was delegated by
Congress not to a single manufacturer but to an industry majority:15

The effect, in respect of wages and hours, is to subject the dissentient minority,
either of producers or miners or both, to the will of the stated majority, since,
by refusing to submit, the minority at once incurs the hazard of enforcement
of the drastic compulsory provisions of the act. . . .

The Court goes on to characterize the Act as "legislative delegation
12 "The possibility of such a barrier to interstate commerce from non-uniform state

regulation illustrates the substantial effect such regulation will have on interstate com

merce if applied to interstate sales." Sunbeam Corp. v. Wentling, 185 F. 2d 903 , 908

(3d Cir. 1950).
13 Chapter 745, Pub. L. No. 542, 82d Cong., 2d Sess. (July 14, 1952).
14 Labor Board v. Jones & Laughlin, 301 TJ. S. 1 (1936) ; Michigan Commission v.

Duke, 266 U.S. 570 (1925).
15 Carter v. Carter Coal Co., 298 U.S. 238, 311 (1935).
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in its most obnoxious form" and holds it to be "a denial of rights safe

guarded by the due process clause of the Fifth Amendment."16 It would
seem that an Act permitting non-signers of resale price fixing contracts
to be bound under penalty of reprisal in the federal courts by a single
price fixing contract as soon as they are given notice of it, would be

equally at odds with the Fifth Amendment when brought under fed
eral jurisdiction by the movement of the affected goods in commerce

between the states.

The constitutionality of the state "fair trade" laws was bottomed

upon trade-mark protection by the decision in Old Dearborn Co. v. Sea

gram Corp." That decision held that states may legally divide all goods
into two classes, identified or branded, and non-identified, and then pass
legislation giving trade-mark owners greater property rights and privileges
than owners of non-identified goods and extend trade-mark protection
far beyond the traditional scope of such protection under the common

law. But this is not all. It will be seen that the broad right to fix
resale prices granted to sellers who have parted with ownership and

possession of the goods and the method approved to enforce adherence
to such prices is broader than any price fixing privileges ever allowed
even to owners of patents, who are specifically granted a limited mon

opoly by the Government as a reward for inventive genius, or to owners

of copyrights. This broad grant of power by the states to wholesalers
and manufacturers to coerce non-signers of resale price fixing contracts
as well as the signers of such contracts was justified by the Supreme
Court on the ground of protection of the good will of trade-mark
owners.18
Both the common law and the statutory law relating to trade-marks

is replete with doubts as to the proper foundation upon which to rest
trade-mark protection, and as a consequence of this uncertainty the

proper scope of such protection has remained equally doubtful.19 Until

16 Id. at 311.
17 299 U.S. 183 (1936).
18 Id. at 194 ". . . good will is property in a very real sense, injury to which, like

injury to any other species of property, is a proper subject for legislation. Good will
is a valuable contributing aid to business�sometimes the most valuable contributing asset

of the producer or distributor of commodities. And distinctive trade-marks, labels and

brands, axe legitimate aids to the creation or enlargement of such good will."
19 [T]he main difficulties of the courts and also of text-writers has been not so

much a trade-mark, as with the nature of trade-mark rights and the proper bases for
the protection of these rights." Frank I. Schechter, The Historical Foundations of Trade-
Mark Law, p. 150 (1925).
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recent times, this uncertain state of the law was due to the fact that
the function of trade-marks changed with the economic changes which
characterized the types of society in which they were used. More re

cently, however, especially in the last twenty years, there has been a

concerted attempt on the part of those who would benefit by such a

development to enlarge the legal concept of goodwill as a property right,
and in turn to substantially extend the area of trade-mark protection.20
It is generally conceded, that regardless of what basis is used as a

justification for the protection granted,21 infringement should not be
tolerated without a remedy. But the basic concept of trade-mark law
and the foundation for such protection as recognized both in the Trade-
Mark Act22 and the courts has been one of inseparability of the mark
from its use on specific goods.23 In upholding the constitutionality of
the first state "fair trade" laws, those of Illinois and California, the Su

preme Court departed from this principle and stressed the separability
of the mark and its goodwill from the product upon which it is used.24

20 "The price-fixing bill before you is advocated by trade groups such as the NARD
and similar trade associations who are interested in legislation to benefit only their
members and not the public.
". . . Those who would destroy our anti-trust laws and reverse by legislation the

Schwegmann and Wentling cases have never been able to secure as many as five or six,
if any, economists of national repute to testify that their bills for fair-trade price fixing
are in the public interest. The Miller-Tydings Act since its enactment has cost the con

suming public many billions in higher fixed prices on branded goods." Statement of

Joseph M. Klamon, Professor of Marketing, Washington University, St. Louis, Missouri,
before the Senate Committee on Interstate and Foreign Commerce. Senate Hearings on

Price Fixing, p. 374.
21 "Equity did not continue the unqualified protection of trade-marks in aid of a

definite legal right of property but acted under the doctrine of 'passing off' in England,
or of unfair competition in the United States. . . ." Frank I. Schechter, Rational Basis of
Trade-mark Protection, 40 Harv. L. Rev. 813, 820 (1937).
22 60 Stat. 427 (1946), IS U. S. C. �� 10S1 et seq. (1946). Under Sec. 8a of this act

abandonment is presumed after six years unless an affidavit is filed attesting to con

tinuous use or giving a valid reason for non-use.
23 A mark must be continuously used on the goods for which it is claimed as a trade

mark to remain in force and effect. Non-use on goods leads to abandonment. But even

where the mark falls into disuse without the intention to abandon, its right to recog
nition is so closely identified with the goods that its revival can only be on goods of
the same class. Beechnut Co. v. Lorillard Co., 273 U.S. 629 (1927).
24 Old Dearborn Co. v. Seagram Corp., supra, n. 17; Pep Boys v. Pyroil Sales Co.,

299 U.S. 198 (1936). In the Old Dearborn case it was said, at p. 194, "We are here

dealing not with a commodity alone, but with a commodity plus the brand or trade
mark which it bears as evidence of its origin and of the quality of the commodity for
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Admitting that a law permitting private persons to control the dis
position of the property of others would be unconstitutional, the Court
took the position that resale price fixing laws which require a non-signer
to sell "Blue Horse" or "Four Feathers" whiskey at the price arranged
between either the manufacturer or his distributor and one retailer,
does not control the disposition of the whiskey, which is the property
of the retailer, but only regulates use of the goodwill of the trade
marks.25

Probably anticipating the difficulty that might be encountered by
lawyers and economists alike in following the court's novel concept, it
repeats again and again the idea of separating the mark from the goods.26
Peculiarly, although he would also extend trade-mark protection,

Senator Millard Tydings, co-author of the Miller-Tydings Amendment
and now legal counsel for Seagram Distillers, in his testimony before
the Senate Committee on Interstate and Foreign Commerce based his

argument on an opposite view, namely that the right to trade-mark

protection runs with the goods like a covenant which restricts the sub

sequent sale of real property.27 The obvious cause of this conflict of
views is that neither theory provides justification for the misuse of
trade-mark protection as a means of legalizing resale price maintenance
because neither theory is based upon sound legal logic; nor are such views
in accord with the historical trend of the common law, the American

Constitution, or the legislative policy of the anti-trust statutes.
The strained analogy laboriously set forth by Senator Tydings is

which the brand or trade-mark stands. Appellants own the commodity; they do not

own the mark or the goodwill that the mark symbolizes."
25 Ibid.
26 Id. at 195-198.
27 Senate Hearings on Price Fixing, p. 347: "When an owner sells a piece of real

property he usually insists, if he desires, to have inserted in the deed or contract of
sale certain provisions concerning the property he is selling, which bind the purchaser
and all subsequent purchasers. These provisions are known in law as covenants run

ning [sic] the land.
it

"Now the philosophy of this act which is before this committee is, to a large extent,
the philosophy which I have just briefly described. . . . The manufacturer desires to sell
his property, his personal property in this case, to one or more purchasers, and he
desires to have his property sold under such terms and conditions as he feels will ulti

mately protect and benefit not only his own equation in the sale, but the equation of
all others who are related to the sale either as wholesalers, jobbers, retailers, or any
others who might be engaged in the enterprise."
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simply answered by the fact that as to personal property, the common
law policy has always been against any restraint on alienation.28
Judge Goodrich, speaking for the United States Court of Appeals for

the Third Circuit, answered the contention that the mark is separable
from the goods by emphasizing the absurd consequences of accepting
that line of reasoning, and by contrasting the power given to trade-mark
owners with those of a patentee. He said:29

A patentee is given a monopoly by legal grant. But even a patentee, who
can exclude everyone else from making his patented article, cannot control
the price at which others may sell his articles to consumers. The protection
given to the owner of a trade-mark certainly should not be greater than that
given to the holder of a legal monopoly, the patentee.

Starting with the premise of separability which was challenged in
the Wentling decision, the Supreme Court's conclusion in the Seagram
case, that, "... the sole purpose of the present law is to afford a legiti
mate remedy for an injury to the goodwill which results from the use

of trade-marks, brands or names,"30 is not in accord with the economic

theory and practice upon which a free enterprise economy must rely,
nor can it be justified by legal or statutory precedent in the field of
trade-marks. The cogent words of an earlier decision of the same

court are as effective to show the folly of vertical price fixing sanctioned

by state or national statutes as they were in supporting the Supreme
Court's holding there, that the owner of goods manufactured by a

secret formula and sold under a trade-mark may not legally contract

with distributors who purchase from him to restrict sales by such dis
tributors to a set price. The reasoning of Mr. Justice Hughes with

respect to the proper scope of trade-mark protection is as valid today
as it was forty years ago. Wrote Mr. Justice Hughes:31

The bill asserts the importance of a standard retail price and alleges gen
erally that confusion and damage have resulted from sales at less than the

prices fixed. But the advantage of established retail prices primarily concerns

the dealers. The enlarged profits which would result from adherence to the estab-

28 See, Statement of Wendell Berge of the District of Columbia Bar before the Senate

Committee on Interstate and Foreign Commerce. Senate Hearings on Price Fixing, p. 472:
"But whatever applies in the law of real estate, certainly does not apply to the sale

of goods, of chattels, and of movable property. Indeed, the precedents showing that

is so are just so numerous that it is almost trite to mention them."
29 Sunbeam Corp. v. Wentling, 192 F. 2d 7, 9 (3d Cir. 1951).
30 Old Dearborn Co. v. Seagram Corp., 299 U.S. 183, 198 (1936).
31 Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373, 407 (1911).
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lished rates would go to them and not to the complainant. It is through the

inability of the favored dealers to realize these profits, on account of the de

scribed competition, that the complainant works out its alleged injury. If

there be an advantage to a manufacturer in the maintenance of fixed retail

prices, the question remains whether it is one which he is entitled to secure

by agreements restricting the freedom of trade on the part of dealers who
own what they sell. As to this, the complainant can fare no better with its

plan of identical contracts than could the dealers themselves if they formed
a combination and endeavored to establish the same restrictions, and thus to

achieve the same result, by agreement with each other. . . . The complainant
having sold its product at prices satisfactory to itself, the public is entitled to
whatever advantage may be derived from competition in the subsequent traffic.

If the real purpose of "fair trade" legislation is to protect trade-mark
owners, then as a practical matter, how shall we reconcile the fact that
it has not been the owners of trade-marks who have been the proponents
of it, but instead, it has been retailers led by the National Association
of Retail Druggists who have been working for the passage and valida
tion of resale price maintenance laws?32
It has become increasingly evident as those interested in "fair trade"

laws have progressed from justification of such legislation to the making
of contracts under it, that the real purpose of such laws, and the only
purpose which appeals to ordinary reasoning is the maintenance of

higher resale prices and consequently higher mark-ups.33 This is the

32 "This whole view of the matter has been an elaborate fiction. Not manufacturers,
but retailers, particularly in the drug trade, have been the promoters of the resale

contract laws and of the contracts under them. In the words of the Counsel for the
Illinois Pharmaceutical Association, 'the fair trade movement is a retailers' show, with
a manufacturer's sign or label over it.' The initiative in developing contracts has not

come in a series of separate acts by individual producers concerned about the con

sumer's good will, but in a concentrated drive by organized retailers in a few trades

against all producers in their industries in an effort to get these producers fb write
contracts lest they lose the retailers' goodwill. The purpose of the agitation has not

been to protect a brand or trade-mark, but to protect the operating margins and the
volume of business of certain independent retailers and certain chain stores against other
distributors whose policy is to build up volume by low prices." Statement by Corwin
D. Edwards before the American Economic Association, December 27, 1939. Taken
from unpublished mimeographed copy now in files of the Antitrust Division of the

Justice Department, Legal Procedure Section.
33 After an exhaustive analysis of all of the major price surveys, Samuel Schachtman

comes to the following conclusion:
"It seems unnecessary to further dwell upon statistics in order to answer our question.

Under Fair Trade the consumer gets less for his money. Just how much less is difficult
to ascertain, but the conclusion that prices are higher on the same articles under
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conclusion reached by one of the best known and most authoritative
economists in this field, Ewald T. Grether.34 His view was adopted by
the U. S. Temporary National Economic Committee (TNEC).35 After
reference to Grether's conclusion that resale price maintenance means

high prices and increased prices, the TNEC explains why such a result
is inevitable. Since demand is not created by price competition in
these branded articles, advertising of the trade-mark is stepped up, to
sustain demand by making people prefer one of two identical products
over the other. This unnecessary advertising constitutes a heavy item
of expense which must be added in the price charged. The Committee
then goes on to make the following highly interesting observation:36

Advertising, moreover, may be wasteful in another sense�that it tends to

persuade people that branded, advertised, and high-priced goods are the best.
This may, at times, be true, but consumers' organizations have accumulated

enough evidence to suggest that it is far from universal. Since the control
of resale prices is stimulative of additional advertising, it is, therefore, of
assistance in the deception of consumers, as well as in the enhancement of the
imperfections of competition.

It is a well known fact that the cost of distribution is the important
consideration in the price of the type of goods eligible to be the subject
of resale price-fixing contracts. The cost of advertising is taken into
account where the wholesale price is set, just as is the cost of produc
tion, and cost of materials. Thus from the economic point of view,
appeal and familiarity to the public, i.e., "goodwill," are combined with
the characteristics of the product itself before price is determined.
Where a well known company puts out a known product it is mainly
the former, while where an unknown manufacturer puts out a new

product it is predominantly the latter which determines the price which
the market will bear. But once that price is paid by the wholesaler or

Fair Trade than they are under free trade would seem to be valid." Schachtman, Resale

Price Maintenance and the Fair Trade Laws, 11 U. Pittsburgh L. Rev. 562, 584 (1950).
3* Ewald T. Grether, Price Control Under Fair Trade Legislation, pp. 101, 295-316

(1939).
35 John H. Cover, Problems of Small Business, Monograph No. 17 of the Report of

the Temporary National Economic Committee to the 76th Cong., 3d Sess., entitled Con
centration of Economic Power, pp. 193-194 (hereinafter referred to as TNEC Monograph
No. 17). In referring to Professor Grether's opinion, Earl D. Strong, author of chap
ter XVI, "Resale Price Maintenance�an Economic Summary," says, at page 194:

"There is ample justification for the broad conclusion of Grether, the best authority,
that resale-price maintenance means high prices and increased prices."

3<5 Id. at 194.
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by whoever purchases from the manufacturer, it is all paid for�

quantity, quality and the reason for buying that product rather than
some other product all merge in the single transaction. Such has been
the economic theory of the free enterprise system, and such is still the

profitable, competitive practice37 in those parts of the world where

competition remains unencumbered by resale price fixing contracts.38
The same result is reached upon a review of the legal history of trade
mark growth and protection.
After starting out as a collective mark designating particular guilds

of craftsmen, such marks gradually developed into regulatory marks

required by law for the protection of the public against inferior goods
or craftsmanship and proprietary marks designating origin and enabling
the owner to recognize and reclaim his goods if necessary.39 It is this
last type of mark which has become the ubiquitous means of consumer
identification we know today.
Under the common law, and dating in both England and the United

States from approximately the beginning of the nineteenth century, pro
prietary trade-marks were protected from infringement.40 In some cases

the protection was based upon a theory of property rights in goodwill,
and in others fraud was the gravamen of the action.41
The same lack of a clear legal basis which beset the common law

courts confronted Congress when this country felt the need for legisla
tion permitting registration so that reciprocal agreements could be en-

37 "There is no evidence whatever indicating a greater mortality among small retailers
in free trade Missouri, Texas, Vermont, and the District of Columbia than in fair trade

territory." Testimony of Dr. Joseph Klamon before the Senate Committee on Interstate
and Foreign Commerce. Senate Hearings on Price Fixing, p. 378.
38 Resale price fixing has been recently abolished in Canada. See testimony of Julius

M. Westheimer before the Senate Committee on Interstate and Foreign Commerce. Senate
Hearings on Price Fixing, p. 459.

39 Charles S. Parsons, Patents, Designs and Trade Marks, pp. 84-88 (1938).
40 The first reported case of trade-mark infringement in the United States was

Thompson v. Winchester, 19 Pick. 214 (Mass. 1837). In England, Sykes v. Sykes, 3 B.

& C. 541, 107 Eng. Rep. 834 (K.B. 1824) is "the first reported case squarely involving
the protection of trade-marks by an English common law court." Schechter, The His

torical Foundations of Trade-Mark Law, pp. 134-137 (1925).
41 Schechter, id. at 151-152, explains it this way: "The gist of the action was fraud,

although the fraud was really committed against the purchaser and not against the owner

of the trade-mark in question. Equity on the other hand set out to protect the plain
tiff's 'exclusive use' of marks, quite irrespective of the question of fraud and even in the
absence of fraud. Equity acted solely 'in aid of and 'ancillary to' the legal right, which
it defined as 'a right to have a particular trade-mark.' "
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tered into with other countries. In many of these countries registra
tion itself was the basis of the right to protection from infringement;
hence until registration statutes enabled foreign nationals to register
here, Americans had no protection at all in the so called "code" countries
of Europe and South America. Congress originally based its authority
to legislate with respect to trade-marks on Section 8 of Article I of the
Constitution. This is the clause upon which the patent law is based
and by which Congress is empowered:42

To promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries. . . .

In those days it was believed that the right conferred by registration
of a trade-mark was a monopoly like the granting of a patent or copy
right.
The Act of 1870,43 however, which was based upon this theory, was

declared unconstitutional by the U. S. Supreme Court in the Trade-Mark
cases in the decision of which the Court drew a clear distinction between

patents and trade-marks.44

Subsequently trade-mark registration acts were based upon the Inter
state Commerce Clause as suggested by the Court in the same opinion.45
And from that time on the law was settled, that a trade-mark, whether
registered or not, did not derive its existence from any registration act

nor from any constitutional provision, but was a common law right.
That the trade-mark owner's goodwill, which is due to the recognition

42 U. S. Const., Art. I, � 8, cl. 8.
43 16 Stat. 198, 210 (1870).
44 "As the first and only attempt by Congress to regulate the right of trade-marks is to

be found in the act of July 8, 1870, to which we have referred, entitled 'An Act to revise,
consolidate, and amend the statutes relating to patents and copyrights,' terms which have

long since become technical, as referring, the one to inventions and the other to the

writings of authors, it is a reasonable inference that this part of the statute also was,

in the opinion of Congress, an exercise of the power found in that clause of the Consti

tution. It may also be safely assumed that until a critical examination of the subject
in the courts became necessary, it was mainly, if not wholly to this clause that the
advocates of the law looked for its support.
Any attempt, however, to identify the essential characteristics of a trade-mark with

inventions and discoveries in the arts and sciences, or with the writings of authors, will
show that the effort is surrounded with insurmountable difficulties." United States v.

Steffens, United States v. Whittemann, United States v. Johnson, 100 U.S. 82, 93 (1879),
usually referred to as the Trade-Mark cases.

� Id. at 97.
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and approval of his trade-mark, is a property right, is not denied.46
It too was recognized under the common law. This right arises out of
use. Its existence is determined and its strength and right to protection
are measured to a large degree by the length of time it has been used
and to a lesser degree by the intensity with which it has been used to

identify the goods. But like a patent, it may be protected legally only
within proper limits, and in the interest of their own protection from
dilution and abuse, registration of trade-marks has been universally
binited by statute.

In Germany, for instance, the trade-mark registration statute pro
hibits the registration of trade-marks consisting solely of numbers or

letters of the alphabet.47 However, if a number or letter has been used
for many years, and is shown to be recognized as a trade-mark, it may
be registered under another section of the Trade-Mark Act,48 This

exception is the same as that made for surnames, geographical marks,
and descriptive marks in this country under the Act of July 5, 1946,
known as the Lanham Act,49 Such marks may be registered if they
have become distinctive of the applicants' goods either by substantially
exclusive use for five years next preceding the application date or by
extraordinarily intensive use and advertising by which they may acquire
a secondary meaning in a shorter period.50 Likewise, the courts in both
countries have increasingly recognized vested interests in trade-marks
and have considered length of use as a criterion of the amount of pro
tection to which a mark is entitled.31

46 "Goodwin is an aggregate of legal relations attaching to certain valuable intangible
trade connections, which give the possessor a differential competitive advantage over

others not possessing such relations. Goodwill is uniformly declared to be property.
Property, in oar modem conception, is no more than legal relations. Unquestionably
the present confusion concerning goodwill would be reduced if goodwill were treated

only as legal relations. This would leave the economic phenomena which serve as the
bases of goodwill to be analyzed and treated as economic facts. The courts would need
a new technique. The underlying economic phenomena must be analyzed, broken up,
classified. In view of the growing coordination of legal, economic, and business thought,
we may reasonably expect earned goodwill to be encouraged, monopoly goodwill to be
looked upon with suspicion, and exploitation goodwill to be strongly condemned.� 14

Cornell L. Q. 298, 301 (1929).
*7 Germany: Law, I Warenzekhengesetz � 4. See Walter Fassbender, Die Zakl els

Waremzeicken, Dusseldorf p. 17 (1941).
48 Fassbender, op. tit. supra, n. 47, at 16.
� 60 Stat, 427 (1946), IS U.S.C. � 1051 et seq. (1946).
�> 60 Stat, 427 (1946), 15 U.S.C. � 1052 (1946); Role 8.1 Rules of Practice x* Trade-

Mark cases, p. 14.
51 The best examples of the effect of time on trade-marks are marks which are originally
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Thus under all of the trade-mark acts passed by Congress52 acquisition
of protectable rights in a mark depends upon use of the mark on or

in connection with the goods in the same manner as under the com

mon law. Consequently, as the trade-mark is wed to the goods upon
which it is used, so is the goodwill associated with that trade-mark
inseparable from the goods. Any other view leads to the absurd result
spelled out by Judge Goodrich in the Wentling decision:53

For instance, if Wentling sold his own or someone else's razors as those
of Sunbeam he would be in trouble. . . . But Wentling does not sell Sunbeam's
razors as Wentling's; he sells Sunbeam's as Sunbeam's. There is no deception
or palming off. Sunbeam says that if Wentling wants to sell its razors below
the established price he should take off the identifying trade-mark. Suppose
he did. He certainly could not put on his own mark and sell Sunbeam razors

as his, Wentlng's. And if he sold them with no mark at all but just as "good
electric razors" could not Sunbeam, on the very argument it makes here, com

plain that Wentling was interferring [sic] with its trade-mark by not allowing
the customer to know that the good razor which he buys from Wentling is in
fact made by Sunbeam? If Sunbeam's argument made to us is sound, we do
not see why the other conclusion would not follow. Yet this is the very thing
which the Supreme Court, and others, have said Wentling could do.

If price cutting destroys goodwill, then certainly removing the trade

mark, raising prices on the product, or simply allowing dust to settle
on the display will do more harm to the goodwill of the trade-mark
owner than price cutting. Where is the line to be drawn on the trade
mark owner's control?
The proper way to prevent any injury to goodwill which might re

sult from predatory price cutting is to look to the intent of the price
cutter and the effect on goodwill in each case, and then enforce the laws

prohibiting predatory and discriminatory price cutting as well as other

deliberately inflicted harm to goodwill. Such an individual approach
to any problem is always the more difficult approach. But that remedy
is certainly called for where the arbitrary solution results not only in

lessening of competition and infringement of the rights of non-signers
of price fixing agreements, but in higher prices to the public.

not technical trade-marks but by acquisition of a secondary meaning become entitled to

protection. See, for example, American Waltham Watch Co. v. United States Watch Com

pany, 173 Mass. 85 (1899) decision by Holmes, J., and L. E. Waterman Co. v. Modern

Pen Co., 235 U.S. 88 (1914).
52 21 Stat. 502 (1881); 33 Stat. 724 (1905), 15 U.S.C. � 81 (1946); 41 Stat. 535

(1920), 15 U.S.C. � 86 (1946); and 60 Stat. 427 (1946), 15 U.S.C. � 1051 (1946).
53 Sunbeam Corp. v. Wentling, 192 F. 2d 7, 8 (3d Cir. 1951).
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Discriminatory prices which lessen competition are already prohibited
by Section 2 of the Clayton Act54 as amended by the Robinson-Patman
Act,55 while any concerted action which unreasonably restrains trade
has long been prohibited by the Sherman Act.56 The recently enacted
Lanham Act contains a provision that an otherwise incontestable mark

may be challenged if it ". . . has been or is being used to violate the anti
trust laws of the United States."57 In addition, Representative Celler
of New York introduced a bill in the Eighty-Second Congress which
would have specifically outlawed loss leader sales.58

It is obviously true that the right to exclusive use is necessary and
must be protected to enable a trade-mark to perform its primary func
tion of distinguishing the goods of its owner from the goods of others
and to denote the origin of such goods.59 But this protection from in

fringement should not be confused with a government granted monopoly
nor be extended so as to grant to the trade-mark owner discriminatory
privileges in the market place by adding rights never recognized at com

mon law. Such extension of rights is dangerous because the life of a

trade-mark is not limited like that of a patent. A trade-mark grows
stronger with age and use, while a patent becomes ever weaker not

only because it automatically expires after 17 years, but because im

provements and substitutes make inroads upon the monopoly. Such is
the theory of patent law, and it is universally conceded even by the
staunchest supporters of the patent system that indefinite extension,
even of patent rights, is an evil not to be encouraged.
With the gradual concentration of power in big corporations, and

the tendency of such corporations to seek ways to control potential
competition, the Supreme Court has been obliged to continuously scru

tinize patent agreements to determine whether or not they give the

patent owner any greater advantage than the legitimate reward to which
he is entitled.60

" 38 Stat. 730 (1914), IS U.S.C. � 13 (1946).
55 49 Stat. 1S26 (1936), IS U.S.C. � 13 (1946).
56 26 Stat. 209 (1890), IS U.S.C. �� 1 et seq. (1946).
5T 60 Stat. 439 (1946), IS U.S.C. � 1115 b (1946).
58 H.R. 6986, 82d Cong., 2d Sess. (1952).
59 60 Stat. 428, 443 (1946), 15 U.S.C. �� 1052, 1137 (1946).
60 "Since patents are privileges restrictive of a free economy, the rights which Con

gress has attached to them must be strictly construed so as not to derogate from the

general law beyond the necessary requirements of the patent statute." United States v.

Masonite Corp., 316 U.S. 265, 280 (1942).
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Like patents, trade-marks should not be used to create a monopoly.
It behooves us therefore to examine the cases which define the limits
to which the patent owner may go in exploiting his patent. Also, hav
ing seen that there is no legal precedent in the law of trade-marks for
extension of the owner's rights to include the right to set the universal
price to the consumer, let us look for a moment at the law with respect
to patents to see to what extent the monopoly granted a patentee in
cludes the right to set resale prices for patented products.
As early as 1852 the Supreme Court laid down the principle that the

payment which the owner of a patent receives compensates him fully
for the use of his patented machine and he may therefore not retain
the right to restrict such use once the machine has been sold. Said
Justice Taney in Bloomer v. McQuewan:61

And when the machine passes to the hands of the purchaser, it is no

longer 'within the limits of the monopoly. It passes outside of it, and is no

longer under the protection of the Act of Congress.

The principle of this decision has come to be known as the doctrine
of emancipation. In 1873 this rule of law was applied so as to invali
date even a restriction as to the territory in which the machine might
be used.62 It is still the law today, and was recently applied in a more

complex case, United States v. Univis Lens Co.63
The present status of vertical price fixing contracts under the patent

laws is perhaps most clearly revealed by means of a comparison of
the Univis case with the General Electric64 and Masonite cases.65
The Univis case held that a patent does not confer the right to con

trol the resale price of the patented articles after their sale by the paten
tee. The General Electric case sanctions the setting of resale prices
in contracts with bona-fide agents where there has been no sale, i.e.,
where the manufacturer-patent owner does not relinquish control of
the patented article. The Masonite decision emphasizes the fact that
the agency relationship must be real and not merely formal.
The Univis case, in addition to standing squarely for the proposition

that once there is a sale the seller loses the right to fix the resale price,
touches also upon the effect of the Miller-Tydings amendment upon the

61 55 U.S. 539, S49 (18S2).
62 Adams v. Burke, 17 Wall. 453 (U.S. 1873).
63 316 U.S. 241 (1942).
64 United States v. General Electric Co., 272 U.S. 476 (1926).
65 United States v. Masonite Corp., 316 U.S. 26S (1942).
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multiple transaction described in that case, and concludes that the
licensees who buy unfinished lenses and grind them are not engaged in
the "resale" of the same commodity they buy, and hence are not ex

empted from operation of the Sherman Anti-Trust Act by the Miller-

Tydings Act.66
It is interesting to note that in the Univis case, the government asked

for reconsideration of the General Electric case. In response to this re

quest the court said:67

There is thus no occasion for our reconsideration, as the Government asks,
of United States v. General Electric Co., supra, on which appellees rely. The
Court in that test case was at pains to point out that a patentee who manu

factures the product protected by the patent and fails to retain bis ownership
in it cannot control the price at which it is sold by bis distributors. . . . Ac
cordingly, neither the Lens Company nor the Corporation, by virtue of the

patents, could after the sale of the lens blank exercise any further control
over the article sold.

Thus the General Electric case, famous for its validation of agency
contracts as a method of fixing resale prices, nevertheless is interpreted
by the Supreme Court itself, as reiterating the emancipation doctrine
and strengthening the chain of cases which hold that sales are final, and
no right to fix prices may be withheld.
The Supreme Court had long since made clear its position on the

question of whether the copyright law authorized control of a resale
price. In the Bobbs-MerriU case it held that the sole right to sell

granted by the copyright law did not include the right to qualify future
sales or to limit or restrict such future sales at a specified price.68
We see then, that with respect to the recurrent attempts to tie resale

price maintenance clauses to patent agreements, the Supreme Court
has given its sanction only when the corporation which is attempting
to fix the resale price retains ownership, as in the General Electric case.

The decision in the Masonite case, on the other hand, indicates in un

equivocal language that the agents must be actual agents and not just
distributors of greater or lesser independence called agents.
The Supreme Court has also withheld its sanction where attempts

were made to establish a limited monopoly in unpatented materials,69

66 SO Stat, 693 (1937), IS U.S.C. �� 1 et seq. (1946).
67 See n. 63, supra at 252.
68 Bobbs-Menfll Company v. Strauss, 210 U.S. 339 (1908).
69 Morton Salt Co. v. Suppmger Co, 314 U.S. 488 (1942); B. B. Chemical Co. v.

Ellis, 314 U.S. 495 (1942).
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and it has thwarted all attempts to fix resale prices subsequent to a

bona-fide sale in patents,70 copyrights,71 and in the sale of a product
made by secret formula.72 The Court has declared that a patent may
not be used as a means of fixing prices directly or indirectly by means

of del credere agents.73
Conclusion

Although "fair trade" laws both state and federal were depression
born, their history goes back to the advent of the chain stores in the
early 1920's and their phenomenal expansion brought about by under
selling the competing independent store.
As explained by Fairsod and Gordon the chief factors behind the

demand for "business self regulation" which reached its peak in the

completely "cartelized" economy of Germany and resulted in the aban
donment of free trade by Britain and regulation of its economy by
trade "Institutes" are: "Improved transportation, mass production,
increasing proportions of fixed to variable costs, and the increased

severity of the trade cycle."74
Such a perspective helps us understand the movement for resale

price maintenance. It is a holding operation to prevent distribution
progress. The old time corner drug store, hardware store and appliance
dealer is being forced to accept new methods of distribution, renova

tion, new methods of cooperative buying, volume selling and better
space utilization by new, efficient chains and supermarkets. Those who
do not have the enterprise or aggressive spirit of the Schwegmann
brothers prefer to be guaranteed higher markups on present sales by
legislation which limits their competition. But the tide of progress
has never been successfully swept back by legislative action. The pres
ently existing trend throughout the country is toward volume selling.75

70 United States v. Univis Lens Co., 316 U.S. 241 (1942); Ethyl Gasoline Corp. v.

United States, 309 U.S. 436 (1940); Boston Store v. American Gramaphone Co., 246
U.S. 8 (1918); Straus v. Victor Talking Machine Co., 243 U.S. 490 (1917); Bauer v.

O'Donnell, 229 U.S. 1 (1913).
71 Bobbs-Merrill Company v. Strauss, supra, n. 68.
72 Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373 (1911).
73 United States v. Masonite Corp., supra, n. 65.
74 Fairsod and Gordon, Government and the American Economy, p. 527 (rev. ed. 1948).
75 The benefits of volume selling to both the manufacturer and the consumer are set

forth in detail in the statement of Professor Klamon of Washington University before
the Senate Interstate and Foreign Commerce Committee. Senate Hearings on Resale
Pride Fixing, p. 373-379.
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It can readily be seen, then, that trade-mark protection and indeed
the very separation of identified and unidentified goods is a mere facade
to change the appearance of or indeed obliterate the fundamental issues
at stake in the movement to fix resale prices on more and more items.
The basic issue is the direction in which the economic policy of the

United States is to be led. Will it continue in the true antitrust direc
tion of the Sherman, Clayton, and Federal Trade Commission Acts76

fostering competition by preventing price rigidity or will it follow the
lead of Great Britain and Germany by identifying the protection of
competitors with the preservation of competition? The latter is the

philosophy of the McGuire Act. It places the security of the business
man above the need for unrestricted competition. Such a policy is
advocated in this country under the claim that it fosters competition.
In Britain, however, it is recognized as the very antithesis of a free

competitive system but is followed as a necessary modification of the

capitalist system. Such a pessimistic view need not be taken in this

country. Free competition presupposes a vigorous struggle, and it may
hurt the hindmost, but it is healthy for the economy as a whole. The
antitrust acts which were designed to preserve competition should not

be perverted by this protectionist point of view into a legal limitation
upon competition.

MAX G. SCHOCKEN

76 52 Stat. Ill (1938), 15 U.S.C. �� 41 et seq. (1946).



RECENT DECISIONS
CIVIL PROCEDURE�Ohio Survivor Action for Decedent's Pain and

Suffering Cannot Be Joined with Wrongful Death Action Since
Both Causes of Action Do Not Affect All Parties to the Action.

The plaintiff, administrator of the estate of David Fielder, deceased, brought
an action charging the defendant corporation with negligence in allowing
a live wire to dangle from the pole to which it was affixed, so that the deceased
was electrocuted. The petition set out two causes of action, one for damages
for the pain and suffering of the decedent, and the other for the alleged wrong
ful death of the decedent. Judgment was given for the plaintiff over the
defendant's objection that the two causes of action were improperly joined.
On appeal the Ohio Court of Appeals held that the two causes of action were

properly joinable, but reversed that part of the judgment based on the first
cause of action on the ground that there was no evidence of pain and suffer

ing on the part of the deceased. Both parties appealed to the Ohio Supreme
Court. Held, under a statute requiring that united causes of action must
affect all the parties to the action, an administrator's cause of action for
the wrongful death of his decedent may not be joined with a cause of action
for the pain and suffering of the deceased. Fielder v. Ohio Edison Co., 109
N. E. 2d 855 (Ohio, Dec. 24, 1952).
The Ohio Code makes separate provision for "survivor actions" and "wrong

ful death actions." See General Code, �� 11235, 10509-166. Joinder of
causes of action is permitted in certain enumerated cases, including causes

of action arising from the same transaction, or transactions connected with
the same subject for action. General Code, � 11306. This section, however,
is limited by the following section, General Code, � 11307, which provides,
"The causes of action so united must not require different places of trial, and
except as otherwise provided, must affect all the parties to the action."
The majority in interpreting this section makes a distinction between right of
action and cause of action. It observes that "a right of action is a remedial

right affording redress for the infringement of a legal right belonging to some

definite person, whereas a cause of action is the operative facts which give
rise to such right of action" (italics added). 109 N.E. 2d at 859. In the

light of this distinction the majority holds that a party is affected by a cause

of action only when he is endowed with the right that is the subject matter of
the cause of action; i.e., only the person having the legal right is affected by
the cause of action.

Applying this line of reasoning, the court in the instant case addresses
itself to the question, Does the administrator have a right of action in "wrong
ful death" litigation? The Ohio Code provides that while an action for

wrongful death must be brought in the name of the personal representative,
417
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the action is for the sole benefit of the surviving spouse and the next of kin.
General Code, � 10509-167. In construing this statute, the court reaches
the conclusion that the plaintiff in this case, being a mere nominal party
to the suit, did not have a right of action, and hence was not a party affected

by the action.
To buttress its position the majority cites the case of Bostrom v. Jennings,

326 Mich. 146, 40 N.W. 2d 97 (1949). That case, however, is distinguish
able from the instant case in that in the former the plaintiff was suing in two

capacities, as an administrator and as an individual, while in the case at

bar the plaintiff is suing in only one capacity, that of administrator. More

over, as the dissent in the instant case points out, the Michigan courts do

recognize that the survivor action may be joined with the wrongful death
action in separate counts in the same declaration. Anderson v. Jersey Creamery
Co., 278 Mich. 396, 270 N.W. 725 (1936); Ely v. Detroit United Ry., 162
Mich. 287, 127 N.W. 259 (1910); Carbary v. Detroit United Ry., 157 Mich.
683, 122 N.W. 367 (1909).
The majority, in arriving at its decision, places much emphasis on the

fact that most of the states permitting a joinder of causes of action similar
to those in the instant case have statutes expressly permitting such joinder.
There are many jurisdictions which have statutes almost identical with Sec
tions 1 1306 and 1 1307 of the Ohio General Code. For example, the Nebraska
law with respect to joinder corresponds to the Ohio provision. Neb. Rev.
Stat, 1943, �� 25-701, 25-702. Yet in the case of Rasmussen v. Benson, 133
Neb. 449, 275 N.W. 674 (1937), the Nebraska court held that an action
started by a decedent for injuries sustained through the negligence of the
defendant may be revived by his personal administrator and united with
the same action for the wrongful death of the decedent.

Similarly, in Wisconsin, where an action for wrongful death may be brought
either by the personal representative or the next of kin, Wis. Stats. 1951,
� 331.04 (1), the courts have permitted such joinder. Nemecek v. Filer, 126
Wis. 71, 105 N.W. 225 (1905). Also, in Arkansas the courts have inter

preted an analogous statute, Ark. Stat. 1947, � 27-1301, as allowing joinder
of survivor and wrongful death actions. Southern Anthracite Coal Co. v.

Hodge, 99 Ark. 302, 139 S.W. 292 (1911); TiOar v. Reynolds, 96 Ark. 358,
131 S.W. 969 (1910). Therefore, it can be seen that the two causes of action
have been joined in many states without the necessity of an enabling statute.

The court in deciding against the joinder of the two causes of action bases
its decision primarily upon the theory that the plaintiff, as adniinistrator, was
not such a party as was affected by the cause of action in wrongful death.
The majority gives a narrow interpretation to the statutory language by indi

cating that the action must affect all the paries in the right of action, while
the minority believes the criterion to be the cause of action, no matter how

many rights of action might accrue. Admitting that the plaintiff here is a
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party to the action, since he is the only person who can bring these two causes
of action, is he a party who is affected by the united causes of action? The
answer would seem to be that, since the Ohio Legislature has seen fit to make
the personal representative the only person to bring the suit, he, as the only
possible plaintiff, is the party who is affected by the particular causes of
action. To hold otherwise would appear to contravene the legislative intent
as manifested by Sections 10509-167 and 11235 of the Ohio General Code.
In attempting to strengthen its position the majority contends that the

difficulty of submitting multiple issues to the jury outweighs any procedural
advantage to be derived from such a joinder. In many code jurisdictions
this problem would not be too serious, because of provisions permitting
separate trials while retaining joinder at the pleading stage. See, e.g., Fed.
Rules Civ. Proc., 42 (b). Thus, if it would be procedurally inconvenient
to try the joined claims, they could be separated at the trial. In view of the
fact that Ohio has no corresponding statute, however, should the actions be

joined? In most cases of this type the difficulties, if any, will be slight. The
evidence, except as to damages, will be largely the same, and neither party
will be prejudiced by the joinder. Except in that small number of cases where
the damages might consume a large part of the evidence, separation would
not be necessary. The majority forces separate trials even when not necessary.
The dissent recognizes the procedural ideal of reducing time and expense by
advocating a single trial which would terminate litigation quickly, less ex

pensively, almost as simply, and as fairly as would separate trials.
The problem that is introduced in this case is mainly one of degree. On

the one hand a single cause of action should not be split among several

litigations, while on the other hand separate causes of action cannot be joined
unless they fall within the general statutory language allowing joinder. This,
however, does not mean, as the majority would seem to indicate, that it is
essential that such joinder be specifically authorized by statute. So long
as the causes of action can reasonably be construed as coming within the
purview of the statute, then joinder should be permitted. Of course, there
must be a limitation. Nothing but unnecessary disorder and complication
will result where too wide a field of litigation is permitted in one suit. How

ever, no such result will accrue by permitting an administrator to bring an

action for wrongful death and one for pain and suffering in the same suit.
The objectives of modern procedure will be better met by the efficacy and

propriety of settling this dispute in a single action. The dissent, by pur
suing this line of reasoning and thereby avoiding the dangers implicit in making
hair-splitting distinction, presents a more realistic approach to the problem.

MATTHEW B. o'DONNELL, JR.
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CONFLICT OF LAWS�Federal District Court Has Jurisdiction Under
Lanham Act To Enjoin Texas Citizen's Production and Sale m

Mexico of Watches Bearing Trade-Mark Identical with That
Owned by American Producer.

Bulova Watch Company, a New York Corporation, sued Steele, peti
tioner here, in the United States District Court for the Western District of
Texas. It alleged in the complaint that the defendant, a United States citizen

residing in San Antonio, Texas, conducted a watch business in Mexico City
where, without Bulova's authorization and with the purpose of deceiving
the buying public, he stamped the name "Bulova" on watches there assembled
and sold. Plaintiff alleged that it had long designed the watches sold by it
under the name "Bulova," had registered it as a trade-mark under the law
of the United States, and had nationally advertised and sold its watches under
that trade-mark. Plaintiff based its prayer for injunctive and monetary relief
on asserted violations of the Lanham Trade-Mark Act, 60 Stat. 427, IS U. S. C.
� 1051 et seq. (1946). Personally served with process in San Antonio, de
fendant answered and challenged the court's jurisdiction over the subject
matter of the suit. The trial judge, having initially reserved disposition of
the jurisdictional issue until a hearing on its merits, interrupted the presenta
tion of evidence and dismissed the complaint "with prejudice" on the ground
that the court lacked jurisdiction over the cause. With one judge dissenting,
the Court of Appeals reversed. 194 F. 2d 567 (5th Cir. 1952). Defendant
was granted certiorari by the Supreme Court. Held, production and sale
in Mexico of watches bearing trade-mark identical with that owned by
American producer, may be enjoined under the Lanham Act, where certain
parts are purchased in the United States and the watches subsequently filter
their way into the internal commerce of this country. Steele v. Bulova Watch
Co., 73 Sup. Ct. 252 (Dec. 22, 1952).
In this case the Supreme Court was faced with the problem of the extent

to which a given federal statute governs the acts of an American citizen
residing in a foreign country. In solving the problem, the Court had to answer

two questions. First, does Congress in prescribing standards of conduct for
American citizens have the power to project the impact of its laws beyond
the territorial boundaries of the United States; and second, assuming the

power, did Congress intend for the Lanham Trade-Mark Act to apply to the
facts of this case? The Supreme Court has given an affirmative answer to
the first question many times. Foley Bros. v. Filardo, 336 U.S. 281 (1949);
Blackmer v. United States, 284 U.S. 421 (1932). Although the operative
sphere of this power has never been definitely circumscribed, there would seem

to be no doubt that such power actually exists, in light of the recent cartel
cases handed down by the Supreme Court. Timken Co. v. United States, 341
U.S. 593 (1951). The real question presented is, then, one of statutory con-



1953] Recent Decisions 421

struction. Did Congress intend for the Lanham Act to apply to the facts of
this case? The act holds liable in a civil action by a trade-mark registrant
"any person who shall, in commerce," infringe a registered trade-mark in a

manner there detailed. 60 Stat. 427, 437, 15 U.S.C. � 1114 (1) (1946).
"Commerce" is defined as ". . . all commerce which may lawfully be regulated
by Congress." 60 Stat. 427, 443, 15 U.S.C. � 1127 (1946). The United
States Constitution gives Congress the power to regulate foreign and inter
state commerce. U. S. Const., Art. I, � 8, cl. 3. The conclusion of the Court
in the instant case was that the language of the act was broad enough to
include the acts here in question, which though performed entirely in a

foreign country, had an effect upon commerce in the United States. Al

though defendant sold watches only in Mexico, they were there purchased by
American citizens and brought back to this country; once here they became
a source of complaint to Bulova dealers and hence, adversely affected Bulova's
business in the United States. Further, defendant purchased Swiss watch works
and cases in this country to be used in his business in Mexico, and while such
purchases were legal in themselves, they were essential steps in the course of
the business consummated abroad. From these facts it is not clear whether the
Court held defendant's operations to be within the Lanham Act because such
operations were part of "foreign commerce," or because the operations had
an adverse effect upon interstate commerce in this country.
The dissenting opinion by Justices Reed and Douglas would seem a good

deal more consistent and better reasoned. It was their view that legislation
of Congress is prima facie territorial, and unless a contrary intent appears,
should not be construed to apply to acts done abroad. In their opinion no

such intent was expressed by the general words used in the Lanham Act.
While they stated they were opposed to the piratical use of trade-marks, they
did not believe that Congress intended to make such use actionable irrespective
of the place it occurred.
While as previously pointed out, the real question was one of statutory con

struction, and the Court dealt with the case solely on that basis, the result
reached here seemingly reveals more than a cursory reading of the opinion
would disclose. The decision actually reflects a fundamental change of view
of the Court as to the desirability of federal statutes operating extraterri-

torially. This point is best evidenced by a reading of the Supreme Court cases,
beginning with American Banana Co. v. United Fruit Co., 213 U. S. 347 (1909).
In that case the Supreme Court confined the Sherman Anti-Trust Act in its

operation and effect to the territorial areas over which the United States has

general and legitimate power. The words of the statute, "Every contract . . .

in restraint of trade. . . . Every person who shall monopolize . . .," 26 Stat.
209 (1890), 15 U. S. C. �� 1-2 (1946), were not considered to be of sufficiently
explicit scope to extend the operation of the statute beyond the territorial
jurisdiction of the United States. This decision was considered to be the law
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on the subject until United States v. Aluminum Co. of America, 148 F. 2d 416

(2d Cir. 1945). There the Court of Appeals, sitting as a court of last resort,
held that the Sherman Anti-Trust Act was intended to apply to agreements
made abroad if they would be unlawful in this country, and if they were in
tended to affect imports of this country and did affect them. The same rule
was applied in Timken Co. v. United States, supra. This change in viewpoint
or policy is not limited to the Sherman Act, however. In Vermilya Brown Co.
v. ConneU, 335 U. S. 377 (1948), the Court held that the Fair Labor Standards
Act covered employees engaged in commerce or production of goods for com
merce on a leasehold of the United States located on the Crown Colony of
Bermuda. The word "possession" used by Congress to bound the geographical
coverage of the act was held sufficient to indicate congressional intent that
the act apply to the area in question.
A significant point to be remembered in this case is that the defendant was

an American citizen. Whether the T^mham Act as construed here would apply
to a subject of a foreign country is an altogether different question. The logic
of the opinion at least could be taken to imply an affirmative answer.

While admittedly the Court reached a just conclusion in the instant case,
the route followed in reaching would appear undesirable. It seems to this
writer that if it has become necessary for certain of our federal statutes to

have extraterritorial operation, even as to an American citizen abroad, Con

gress should amend the statute to provide so expressly. No matter how

unjust a decision for defendant would have been in this situation the fact
remains that he committed the illegal acts outside the territorial limits of the
United States. To bring him within the purview of the T^nham Act by a

process of doubtful statutory construction seems a poor way to solve the

problem.
carl d. hall, jr.

CONSTITUTIONAL LAW�Under the Fifth Amendment, the Govern
ment is Not Obliged to Pay for Property Destroyed to Prevent
Its Use to the Enemy.

Respondents were the owners of terminal facilities in Manila prior to the
outbreak of World War II. These facilities included wharves, rail facilities,
pumps, pipe-lines, storage tanks, and warehouses necessary for the distribu
tion of petroleum products throughout the Philippines.
In December, 1941, as the military situation grew worse in the Manila area,

the chief engineer, on the staff of the Commanding General, requisitioned
these oil depots. On December 27, 1941, the Deputy Chief of Staff, by com

mand of General MacArthur, ordered the demolition of the terminal facilities,
and on December 31, 1941, as Japanese troops were entering Manila, the
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facilities were destroyed so as to render them useless to the enemy. Respondents
sued the Government in the Court of Claims contending that there was a

taking for public use for which there should be compensation under the Fifth
Amendment. From a verdict for the respondents the United States petitioned
the Supreme Court for certiorari, which was granted. Held, destruction or

injury to private property to prevent its use by the enemy is a necessity of
war and is not compensible under the Fifth Amendment. United States v.

Caltex, 73 Sup. Ct. 200 (Dec. 8, 1952).
It is important to an understanding of the instant case to point out two

factual situations in which there may be a taking under the Fifth Amendment.
An example of the first would arise where the beneficial use of the property
seized remains substantially the same, the benefits merely being diverted from
the individual owner to the public use, for the public good. In the second
instance property is seized not with the intention of retaining or continuing
its normal beneficial use, but rather of destroying that use entirely, even though
the object of the taking remains the same, viz., the public good. The former

may be termed a taking for the public use, the latter a taking for self-preser
vation.
In the case of a taking for public use it is settled that compensation will

be allowed where the seizure is justified by necessity. United States v. Russell,
13 Wall. 623 (U.S. 1871). However, where it was sought to limit the lia

bility of the Government to instances where there was a taking for the public
use, the United States Court of Claims denied the validity of this distinction
as affecting the question of compensibility. Thus in Grant v. United States,
1 Ct. CI. 41 (1863), where an Army officer set fire to the claimant's mill to

prevent its use to the Confederate forces which were threatening the city, the
court held that whether the purpose of the taking was for the use of the Army
or to deprive the enemy of the use of such goods, the taking was neverthe
less one for which there must be compensation under the Fifth Amendment.
This decision was later approved in Wiggins v. United States, 3 Ct. CI. 412

(1867), where the Government was ordered to make whole the individuals
whose gunpowder had been blown up to prevent its use to the enemy.

In reversing the decision in the instant case the Court refused to accept the

principles of the Grant and Wiggins cases, and instead adopted the following
dictum of Mr. Justice Field in United States v. Pacific R. R., 120 U. S. 227

at 234 (1887):
The destruction or injury of private property in battle, or in the bombard
ment of cities and towns, and in many other ways in the war, had to be
borne by the sufferers alone as one of its consequences. . . . The safety of
the state in such cases overrides all considerations of private loss.

In accordance with the policy expressed in this quotation the majority opinion
stresses the distinction between a taking for the public use and one where
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the sole objective is to prevent the enemy from using materials to wage war,
i.e., a taking for self-preservation.
It was argued by respondents that when the ultimate purpose of the taking

is considered, viz., the public good, the distinction between a taking for use

and one for self-preservation is immaterial. If it is the public which is to

benefit, why should the individual be made to bear the entire loss? Whereas
the majority's sole reply to this argument lies in the statement of Justice Field
in the Pacific case, Mr. Justice Douglas in dissenting adopts the criterion of
the "common good" as determinative of the question of recovery, i.e., that the
public purse rather than the individual should bear the loss where a person's
property has been appropriated as essential to the war effort.
The dissent in refusing to make the distinction between a taking for use

and one for self-preservation, contends every taking is compensible, every
taking is one for use. The immense burden this would place on the public
for actions taken to prevent advantage to the enemy would be beyond reason.

True, any taking for public use in the normal sense, i.e., eminent domain,
should be compensible: but taking in the sense of preventing its use against
the public by an impending enemy army is not eminent domain, but an act of
self-preservation of the nation as a whole. With respect to the individual such
loss is a misfortune of war.

W. PAUL FLYNN

COPYRIGHT�The Common Law Recognizes a Property Right in an

Idea, if It Is Novel and Reduced to a Concrete Form.

Plaintiff was the originator of an advertising scheme involving the production
of a radio program in the form of a talent show, the talent to be solicited
from local high schools. The plaintiff submitted his idea to the defendant
in writing and indicated that he expected compensation if the proposed
plan were adopted. The defendant employed the plaintiff to work on the

preliminary details; but after the scheme seemed frustrated because of the
reluctance of local school authorities, this employment was legally terminated.
Some months later the defendant successfully employed the plaintiff's plan,
whereupon the plaintiff brought an action in the United States District Court
for the District of Columbia, to recover damages for the unlawful appropria
tion and use of an idea. Held, there is a common law property right in an idea,
as long as that idea is novel and is reduced to a concrete form; consequently
there could be a recovery in tort or quasi-contract for a violation of that right
Belt v. Hamilton National Bank, 108 F. Supp. 689 (D. D. C. Dec. 8, 1952).
Originally at common law a property right did not exist in an idea. Walsh,

A Treatise on Equity 219 (1930). But the common law does give the author
of a literary work a property right in his composition, i.e., a common law
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copyright. 2 Nims, Unfair Competition 888 (4th ed. 1947). The court in
the instant case states that the common law now gives effect to a property
right in an idea, even though the idea may not be entitled to the protection
of a patent or a statutory copyright. This last statement is qualified by the
rule that in order to receive the protection of the law a concept must be
novel and be more than a mere abstraction; it must be reduced to a concrete
form.
There are two possible interpretations of the instant opinion, each denot

ing a distinct theory as the basis for the decision. The first interpretation
and theory is that there is a property right not in the idea itself, but in the

expression of that idea; and if that idea has been reduced to a sufficiently
concrete form, then by a common law copyright the common law will protect
the ideas as expressed. This is merely declaratory of the common law as it

previously existed. The second interpretation is that there is a property
right in the idea itself, once the condition precedent of reducing the idea to

a concrete form has been fulfilled. This interpretation would be an innova
tion in the common law, as it is contrary to previous decisions concerning
common law protection of ideas and literary works.
Before considering the consequences of either interpretation, it is necessary

to distinguish three separate elements of a literary work: (1) the idea it

self; (2) the physical evidence of the expression of the idea; and, (3) the

form, or arrangement of words and concepts, in which the idea is expressed.
It is this last concept which a copyright protects. Holmes v. Hurst, 174 U. S
82 (1899). Thus, a copyright is the protection of the originality of expres
sion, the distinctive word order; it protects the author's ideas when expressed
as he expressed them. 97 U. Pa. L. Rev. 94 (1948). So it is seen that the

literary property is not in the manuscript itself, but is separate from the
written tangible work; it is in the nature of a chose in action. Chamberlin v.

Feldman, 80 U. S. P. Q. 85 (1948); see Recent Decisions, 37 Georgetown
L.J. 448 (1948). It is the manner and form and not the idea itself which is

protected. 2 Nims, Unfair Competition 887 (4th ed. 1947).
The scope of a common law copyright is not restricted to products of literary

or artistic merit, but extends also to business and private letters. Baker v.

Libbie, 210 Mass. 599, 97 N. E. 109 (1912). Thus, a common law copyright
can protect the expression of a business idea in a letter, if: (1) the idea is

novel, Moore v. Ford, 43 F. 2d 685 (2d Cir. 1930); and, (2) the idea is re

duced to a concrete form, Bowen v. Yankee Network, 46 F. Supp. 62 (D. Mass.
1942). A novel idea cannot belong to the public domain or be plagiarized from
another's literary works, but must be the product of the author's independent
labor. 38 Calif. L. Rev. 332 (1950). The concept of concreteness must be

distinguished from the tangibility of the medium in which the idea is expressed.
Concreteness of form means the particularities or details by which the abstract
idea is elaborated when the idea is expressed. Thus the idea, as expressed,
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must be something more than a mere abstract idea or it will not be protected.
2 Nims, Unfair Competition 888 (4th ed. 1947).
One of the most vexatious problems concerning common law copyrights is

that of determining whether the alleged plagiarist's expression is so similar
as to afford a basis of liability for piracy. It has been recognized that to

permit recovery only where the precise words are copied would defeat the
whole idea of a common law copyright, for a single word could be changed
and thus frustrate any recovery. Nichols v. Universal Pictures Corp., 45 F.
2d 119 (2d Cir. 1930). Since the literal expression is certainly protected,
and just as certainly the basic essential abstract idea is not protected, as

soon as the literal test is abandoned the question arises, where, in the gradual
abstraction from the literal expression, does protection cease? Nichols v. Uni
versal Picture Corp., supra. Certainly, if the expression is very general, the
abstraction must be slight in order to escape liability, else there would be

property rights in abstract ideas. Again if the expression is very detailed,
the degree of abstraction should be correspondingly greater before liability
can be avoided. It is the difficulty in determining when there has been sufficient
abstraction from the expression of an idea that leads to the conflicting results
in suits for piracy.
In the light of previous decisions, a generic test for the existence of the pre

requisites for a common law copyright and for the infringement of a common

law copyright can be formulated. First, it is necessary that the plaintiff have
expressed the essence of the idea, together with enough accidental notes so

that the copyright will not be protecting a mere abstract idea; and it is also

necessary that this expression be novel. The literal form with which an idea
is expressed is an accidental note itself, and the literal form as a whole should
be protected. But once this literal form is altered, however slightly, if there
are no remaining accidental notes modifying the essence of the idea, then the
idea has not been expressed concretely enough for protection beyond its literal
form. Second, having determined that the idea has been expressed concretely
enough and is novel, the question arises whether the alleged infringer has
used the essence of the idea together with so many of the accidental notes,
as expressed by the author, as to be liable; or whether the alleged infringer
has abstracted the essence from enough of the accidents to escape liability.
These aspects of the problem are answered differently from jurisdiction to juris
diction, but the difference is but one of degree and not of principle.
In the instant case the court found as a matter of fact that the idea was

novel and was reduced to a concrete form. Thus, the two requirements for a

common law copyright existed. Consequently, this decision can be interpreted
as merely imposing liability for the violation of such a copyright. It is ad
mitted that under this interpretation, the instant court has gone further than
most courts have in saying that the idea, as expressed, is concrete enough,
and that there is a similarity between the two works. See Bowen v. Yankee
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Network, supra. Still, under the above submitted test these differences are

merely differences of fact.

^

The opinion and the language of the court are also open to the interpreta
tion that once the novel idea has been reduced to a concrete form, then there
is a property right in the idea itself. This is not the first time that it has
been suggested that there can be a property right in a mere idea. It has been
stated that once the idea has been reduced to a concrete form, the expression
is only for identification, and that the property right is in the idea itself. 24
So. Calif. L. Rev. 65 (1950). That there could be a property right in the
idea itself was unknown to the common law. Holmes v. Hurst, supra.
The common law recognizes a property right in the expression of an idea,

on the policy basis that every man is entitled to the fruits of his labor. Jeffreys
v. Boosey, 4 H.L. C. 815, 10 Eng. Rep. 681 (1854). The policy behind

granting a man the fruits of his labor is that of stimulating progress by pro
viding an incentive to create. For this same reason, the common law will not
extend protection to an idea itself. The object of a copyright being to promote
science and useful arts, if an author could withdraw an idea from the stock of
materials to be used by others, then each copyright would narrow the field
of thought open for development and exploitation. Unless there have been
economic or social changes which warrant the risk of recognition of a property
right in an idea itself, such protection should not be granted. The problem
presented in the instant case is not new, and the common law has recognized
it by protecting the expression of a business idea if it is novel and reduced
to a concrete form. The instant case does not mention any social or economic
changes which justify the protection of the idea itself. Consequently, it is a

grave step to predicate liability on a property right in an idea itself, espe
cially since the author could have protected himself by a contract or by re

ducing his idea to a more concrete form. In view of the possible consequences
of the recognition of a property right in an idea itself, certainly the more

judicious remedy for such a wrong is a more liberal recognition of the common

law copyright, rather than the extension of the law's protection to the idea
itself. Therefore, the more desirable interpretation of the instant opinion is
that liability is predicated on the violation of a common law copyright, which
protected the written outline of the business scheme.

JOHN J. MC CARTHY
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COURTS MARTIAL�Whether Accused Was "Actually Inducted" Into
the Armed Forces so as to Confer Military Court-Martial Juris
diction over an Accused, is Dependent on the Pertinent Army
Regulations Governing Induction Procedure m Existence at the

Time of Induction.

Accused was charged with desertion in violation of Article of War 58, 10 U.S.C.
� 1530 (1946), based on an alleged unauthorized absence from January 9,
1944, to August 9, 1951. The prosecution introduced extract copies of

morning reports showing the period of absence, and thereupon rested its
case. The accused, an American citizen of Mexican ancestry, testified at

trial to the following facts through an interpreter. At the age of six the
accused moved to Juarez, Mexico, where he resided continuously thereafter.
He never learned to read, write, speak, or understand the English language.
In 1943 the accused became interested in enlisting in the United States Army
and made inquiry at El Paso, Texas. Sometime thereafter, he received a card

notifying him to report to Fort Bliss, Texas, for a physical examination and
induction into the Army. He reported and took the physical examination,
but went no further. No one explained to him what was happening: he was

not administered an oath; he was not read the Articles of War; he was green
no uniform; nor did he spend the night at Fort Bliss or any other Army camp.
Accused was told he was free to return to Juarez, but that he had to report
to Fort Bliss within fifteen days. After his return home the accused lost his
identification papers, and was refused re-entry into the United States on

three different occasions. Held, if accused did not participate in an induction

ceremony, then he was never inducted, never became subject to military
control, and could not be tried by court-martial. United States v. Omdas,
no. 446, U.S. CM. A., Dec 31, 1952.

The problem of determining at what time a person inducted into the Armed
Forces of the United States ceases to become a civilian and becomes subject
to military jurisdiction, has arisen time and again to plague the courts. Hie
fact that important substantive individual rights are involved render it neces

sary that this question be determined. For example, the Universal Military
Training and Service Act of 1948 provides that �iNo person shall be tried by
court-martial in any case arising under this title [said sections] unless such

person has been actually inducted . . ." 62 Stat. 622 (1948), 50 U. S. C Appx.
462 (a) (Supp. V, 1952). The Supreme Court in March, 1944, in the leading
case of Billings v. TruesdeU, 321 U. S. 542, 559 (1944), held that "... se

lectee becomes 'actually inducted' . . . when in obedience to the order of his
board and after the Army has found him acceptable for service he under

goes whatever ceremony or requirements of admission the War Department
has prescribed." The Court further held that where the regulations prescribe
an oath, it is necessary. Army regulations in existence at that time required
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that the oath of allegiance be administered to inductees. Army Regulation No.
615-500 of Sept. 1, 1942, as amended by Change 4 of March 30, 1943.
The effect of the decision in the Billings case was twofold. First, the

decision, insofar as an induction is concerned, somewhat obliquely overruled
previous longstanding decisions holding the oath of allegiance to be the pivotal
fact changing one from a civilian to a military status. United States v. Union
Pac. R.R. Co., 249 U.S. 354, (1919); In re Grhnely, 137 U.S. 147 (1890).
It should, however, he pointed out that the decision in the Billings case is not

necessarily inconsistent with that of the Grhnely case, inasmuch as the Grhnely
decision concerned a voluntary enlistment contract, requiring the affirmative
assent of the enlistee to be bound, as opposed to an involuntary induction,
where entry is effected through coercion. Secondly, the opinion in Billings v.

Truesdell, supra, pointed up the fact that an oath of allegiance was not a

necessary prerequisite to induction unless made so by Army regulations. It
is not the oath itself, but whatever ceremony Army regulations prescribe,
which may or may not include an oath, that effects the induction. The
Court thus placed upon the Army the onus of deciding what procedure would
best serve the purpose of effecting the change of status from civilian to service
man. The decision in the instant case recognizes and follows the doctrine

expressed in Billings v. Truesdell, supra. In accordance with this rule the
Court remanded the case for a determination, as an issue of fact, whether

petitioner was administered an oath, this being an essential of the induction

ceremony prescribed by Army regulations in effect at that time.

Shortly after the decision in the Billings case was handed down, the Army
changed its regulations governing induction procedures; no longer was the oath
of allegiance an essential prerequisite in the induction process. Today, Army
regulations provide that the selectee be informed that he is about to be in

ducted, and that when his name and the branch of service to which he is

assigned are called by the officer in charge of the induction procedure, he will
take one step forward, and "... such step will constitute [his] induction into
the Armed Service indicated." Army Special Regulation No. 615-180-1 para.
23, of Nov. 5, 1951, effective Jan. 1, 1952. It is specifically provided that
the oath of allegiance is not a part of the induction ceremony even though
it is administered to those inductees who have no objection thereto. Thus,
it is readily observed that this "one step forward" is the crucial point in
the induction ceremony. This simple act on the part of the inductee serves

to differentiate the civilian from the servicemen.
Decisions subsequent to Billings v. Truesdell, supra, have recognized the

changed Army regulations and declared that the oath of allegiance is not

necessary to effect a valid induction into the armed forces. Miller v. Com

manding Officer, Camp Bowie, Tex., 57 F. Supp. 884 (N. D. Tex. 1944) ; see

Army Special Regulation No. 615-180-1 para. 23, 24, supra.
In those cases subsequent to Billings v. Truesdell, supra, where the lapse
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of time between the contested induction and trial of the issue has obliterated
or obscured the evidence so that proof of a valid compliance with the pre
scribed induction ceremony is either impossible or at best difficult, the courts

have evolved the doctrine of "constructive induction." A "constructive induc
tion" is defined as, "An induction that arises from the acts of the inductee,
and is brought about by his demeanor, activities, consent, and requests."
Miller i. Commanding Officer, Camp Bowie, Tex., supra, at 886. The basic
criterion in applying the doctrine of "constructive induction" is the acceptance
of the benefits of service and the assumption of the obligations of service.
Mayborn v. Heflebower, 145 F. 2d 864 (5th Cir. 1944). However, accept
ance of benefits is not an essential to military jurisdiction. A knowing sub
mission to the induction process, accompanied by the knowledge that one is
in the service, is sufficient to subject the inductee to military jurisdiction even

though there is neither an acceptance of the benefits of service nor an assump
tion of the obligations of service. Ex parte Kruk, 62 F. Supp. 901 (X. D. Calif.
1945).
The court in the instant case did not discuss the question whether an

individual may be inducted into the Armed Forces without knowledge of
such fact on his part. If the testimony of the accused in the instant case is

believed, then he had no such knowledge. There being no acceptance of

benefits, the doctrine of "constructive induction" cannot be applied to the
instant case. No case has been discovered which has decided or discussed this

precise question. The court in Ex parte Kruk, supra, hints that there may be
no induction without a knowing submission to the induction process accom

panied by knowledge that one is in the service. Because of the change in the
status of an inducted individual, with its consequent effect on bis substantive

rights, it is submitted that the better view is that there can be no induction
without knowledge on the part of the inductee.

d. b. hunter

CRIMINAL EVIDENCE�Defendant, Having Failed to Present Evi
dence Which Was Available to Explain His Actions, Cannot Escape
the Logical Inference That He Had the Requisite Intent.

Appellant, a corporal in the Army, was attached to a company located in

a reserve area in Korea. On the morning of June 24, 1951, he mustered with
his company; at that time the company commander announced that the com

pany had been assigned a mission against the enemy the following day. Ap
pellant assisted in the preparations until 11 a.m., when he asked for and re

ceived permission to visit a friend in another company. At 11:30 P.M.,

June 24, he turned himself in to the division stockade, located about a five-

hour jeep ride from his company, and was held there in custody. His company
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moved up on the morning of June 25, but did not actually engage the enemy
until the morning of June 26, when they suffered casualties. Accused was

returned to his unit at 4:30 p.m., June 26. He had previously performed his
duties under dangerous conditions, and continued to do so for two months
after the incident, when he was tried by general court-martial for desertion
with intent to avoid hazardous duty, namely, combat with the enemy. He
was convicted, and a board of review affirmed the findings and sentence. Ac
cused petitioned the United States Court of Military Appeals for review on

three issues, one of which was the sufficiency of the evidence. Held, having
failed to submit any evidence on the issue, defendant cannot escape the logical
inference that his absence was with guilty intent. United States v. Squirrett,
no. 657, U. S. C. M. A., Jan. 26, 1953.
In finding the evidence produced by the government sufficient to sustain the

finding, Latimer, J., speaking for the court, said:

. . . Counsel should remember that the element of intent must be inferred
from acts, conduct or admissions of an accused. . . . More often than not
an accused's explanation of his conduct, if at all consistent with his per
formance, is influential in convincing a court-martial that a finding of not

guilty should be returned in cases requiring evidence of specific intent. Be
cause we suggest this, it is not intended to convey the thought that this Court
believes an accused must take the witness stand or that he must prove his
innocence. It is only intended to suggest that when a situation is presented,
such as here, where an accused goes absent without authority for a short
period of time, knowing combat is imminent, he cannot expect to escape the
logical inference that the impending battle caused his departure unless some other
reason is advanced to account for his behavior. . . .

Chief Judge Quinn took exception to this statement in his dissent, opposing
the theory that there was some burden on the accused to explain his conduct
in ordei to avoid conviction.

History reveals that the problem here is one inherent in and arising out

of the right against self-incrimination. The development of the right in

English law�not adopted on the Continent�sprang from the abuses of the
Star Chamber. See 8 Wigmore, Evidence, �� 2250 et seq. (3d ed. 1940).
By 1660 opinion in the common law courts had settled against exaction of any
answer from an accused under any form of procedure, in matters of criminality
or forfeiture. The right against self-incrimination was made a part of the
Federal Constitution by the Fifth Amendment, "No person . . . shall be

compelled in any criminal case to be a witness against himself . . .," U. S. Const.,
Amend. V, and similar language was adopted in most state constitutions.
But neither at common law nor under the Constitution was the accused a com

petent witness in his own behalf. Under these circumstances, there could be
no logical inference of guilt from the failure of the accused himself to take
the stand, and none was allowed. But a logical inference could be enter-
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tained where the facts in a case manifestly indicated that evidence capable
of proof by means other than the personal testimony of the defendant was

available to the defense and was not introduced. This inference of guilt
stemmed from the failure of the accused to produce evidence within his power,
the implied major premise being, "If one does not introduce available evidence,
it is probably unfavorable to him."
The situation became confused when Congress, seeking to remedy the mani

fest injustice existing in cases where the only evidence an accused could give
in defense was his own testimony, removed the disability, and granted to the
defendant in a criminal action the privilege to testify in his own behalf. The
privilege extended to all federal courts, courts-martial and courts of inquiry,
18 U.S.C. � 3481 (Supp. V, 1952). Congress recognized that with this new

privilege there could arise a logical inference of guilt from a failure to testify
by an accused who now was free to testify. This inference was not possible
before, when an accused could not testify. Congress provided that the failure
of an accused to testify should not create any presumption against him. The
reason for the latter proviso was undoubtedly the view that the inaction of the
accused in the presence of the privilege would amount to self-incriminationj
against which the accused was entitled to be protected under the Fifth Amend
ment. In keeping with the spirit of the statute it became the duty of the
courts to prohibit comment on the inference which arose from the failure
of the accused himself to take the stand. Wilson v. United States, 149 U. S.
60 (1893). Admittedly, to deny the inference is illogical. The answer given
by the Supreme Court is that what is a matter of logic is to be determined
by the Congress, not the federal courts. Bruno v. United States, 308 U. S.
287 (1939).
Much of the litigation on the question has arisen because of a failure to

distinguish between the old common law inference of failure to produce evi
dence, and the new inference created by a failure of the accused to testify,
now that he is permitted to take the stand in his own behalf. Generally, an
inference may not be drawn from the failure of the accused to testify. But
if the accused has evidence, other than his own testimony, that is manifestly
in his power, or apparently available, an inference may be drawn from his
failure to produce it, and comment thereon is not out of order. This is simply
an application of the old common law inference. The problem is largely one

of determining in the individual case whether such other extrinsic evidence is
in fact available to the accused.
In a case of incest, committed where there were no witnesses to the act,

comment by the prosecutor on the failure of the accused to bring forth wit
nesses to rebut the testimony of the prosecutrix was improper, as the only
possible other witness was the accused. Vickers v. State, 69 Tex. Crim. 628,
154 S.W. 578 (1912). To the same effect, where the only persons who could
possibly contradict the testimony of the prosecution's witnesses were the de-
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fendants themselves, comment was prohibited. Linden v. United States, 296
Fed. 104 (3d Cir. 1924). But where evidence other than the accused's testi
mony was available, comment was allowed on the accused's failure to produce
that evidence. Jackson v. State, 31 Tex. Crim. 342, 20 S. W. 921 (1892).
Further the rule that no presumption of the guilt of the defendant shall arise
from his failure to testify in his own behalf has application only to the per
sonal testimony of defendant himself, and does not extend to apparently avail
able testimony by others. Ford v. State, 184 Tenn. 443, 201 S. W. 2d 539
(1945).
In the instant case, the Court of Military Appeals felt that the pretrial

record indicated that there was evidence, other than the accused's own testi
mony, which was reasonably available to the accused, and which might have
cast more light on the unknown factor of intent. Assuming such other evidence
existed and was not produced, the inference that it was unfavorable was a

permissible one, and in all respects is entitled to treatment as evidence. The
court-martial could have considered the inference in reaching its verdict. As
the court-martial could have drawn the inference, it should be permissible for
the appellate court to infer appellant's guilt as a basis for affirming the finding
of the lower court.

Therefore, the statement of Latimer, J., quoted above, is regarded with

approval as applied to the facts in the instant case. However, the inference
that the accused did not present other evidence because it would support the
charge must be applied strictly to those cases in which it is apparent that
such other evidence existed, apart from the accused's own testimony. Here,
the rule seems to have been applied within these limitations.

LIONEL J. GOULET

CRIMINAL LAW�Witness Before Congressional Committee May Be
in Contempt for Refusal to Answer Questions, Although He Is
Not Specifically Directed to Answer After Asserting Reasons
for Refusal.

Appellant was indicted, tried without a jury, and convicted of violating,
Rev. Stat. � 102 (1875), as amended 52 Stat. 942 (1938), 2 U.S.C. � 192

(1946), on the basis of his refusal to answer certain questions before a subcom

mittee of the Committee on Un-American Activities of the House of Representa
tives. He appealed on the theory, inter alia, that when he asserted some grounds,
not plainly frivolous, for his failure to answer, he could not be guilty of con

tempt unless he was specifically directed to answer notwithstanding his objec
tions. The Court of Appeals en banc rejected this contention and affirmed
his conviction. Held, a witness may be in contempt for refusal to answer

Congressional inquiries, although he was never specifically directed to answer
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after his initial failure to do so. and although his reasons for refusing to

answer were never rejected or overruled. Emspak v. United States, no. 10,943,
D. C. Cir., Dec. 19, 1952.
In a companion case to Emspak v. United States, supra, decided by the

Court of Appeals en banc on the same day, one Quinn was likewise indicted,
tried without a jury, and convicted of violating Section 192 by refusing to

answer a question before the same House subcommittee. The court reiterated
its holding in the Emspak case but reversed on other grounds. It was fur
ther held that the witness must have been made aware by some means that
answers were required despite his objections, although a specific direction
to answer is not necessary. Opinion v. United States, no. 11081, D.C. Cir.,
Dec. 19, 1952.
A substantially identical definition of refusal to answer was given in a third

opinion handed down at the same time, which involved a similar factual
situation. Bart v. United States, no. 11045, D.C. Cir., Dec. 19, 1952.
Section 192 punishes any witness duly summoned before either House of

Congress or any committee thereof who ". . . nillfully makes default, or who,
having appeared refuses to answer any question pertinent to the question under

inquiry . . ." (emphasis added). Two separate and distinct offenses are thus
delineated: first, willful default; and second, refusal to answer, which may
or may not be willful. See United States v. Murdock, 290 U. S. 389 (1933);
United States v. Josephson, 165 F. 2d 82 (2d Cir. 1947), cert, denied, 333
U.S. 838 (1948), rehearing denied, 333 U.S. 858 (1948), rehearing denied,
335 U. S. 899 (1948). Hie essential elements of the first offense are well
established. See Eider v. United States, 83 U.S. App. D.C. 315, 170 F.
2d 273 (1948), cert, denied, 338 U.S. 883 (1949); Fields v. United States,
82 U.S. App. D.C. 354, 164 F. 2d 97 (1947), cert, denied, 332 U.S. 851

(1948), rehearing denied, 333 U.S. 839 (1948); Tovmsend v. United States,
68 App. D. C. 223, 95 F. 2d 352 (1938), cert, denied, 303 L". S. 664 (1938).
The three cases here under discussion, however, apparently constitute the
first appellate definition of the latter offense. They hinge on the meaning
of the word "refuses."
While the majority opinion in the Emspak case treats this problem very

briefly the majority opinions of Prettyman, J., in the Quinn and Bart cases,

together with his concurring opinion in the Emspak case, establish a concept
of "refusal" which is substantially accepted by the entire court. It is pointed
out that, "... the offense of contempt for refusal to answer is a deliberate
and intentional refusal and not an inadvertence, an accident, or a misunder

standing." Bart v. United States, supra. If a witness interposes an objection
to the propriety of a question, on the ground that it violates First Amendment
guarantees, or that it is not pertinent, or that the answer would incriminate

him, or for any other reason, he may not be refusing to answer. uIn such
event both elementary justice and statutory provision require that he be
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made aware, by some method at some time, that despite his position the
inquirer means that he shall answer the question." Bart v. United States,
supra. This may be done by preliminary or subsequent statements or by repeat
ing the question; a specific direction to answer is not necessary. But unless
and until it is clear to the witness that his objections are rejected, he can

not be held in contempt for "refusal" to answer. Of course if, after he is
aware that the stated grounds are unacceptable, a witness elects to stand
on his refusal, he assumes the risk that the grounds are unsound. Sinclair v.
United States, 279 U. S. 263 (1929) ; Morford v. United States, 85 U. S. App.
D. C. 172, 176 F. 2d 54 (1949), rev'd on other grounds, 339 U. S. 258 (1950),
87 U.S. App. D.C. 256, 184 F. 2d 864 (1950), cert, denied, 340 U.S. 878
(1950); Eisler v. United States, supra; Townsend v. United States, supra.
This concept of refusal is supported by the unreported case of United States

v. Browder, no. 1784-50, D. D. C, Mar. 14, 1951; see Recent Decisions, 40
Georgetown L. J. 137 (1951). Also cited in support of this view is the unre

ported case of United States v. Fox, no. 1798-50, D. D. C, June 29, 1951.
United States v. Kamp, 102 F. Supp. 757 (D. D. C. 1952), contains dicta to
the same effect, but the case itself is not in point because defendant was

there indicted for willful failure to answer, which is equivalent to an indict
ment for willful default.
Three members of the court, Bazelon, J., Edgerton, J., and Fahy, J., accept

the principles laid down by Prettyman, J., interpreting them to mean that:
(1) the witness must be clearly apprised whether his objections to answering
are accepted or rejected; and, (2) if rejected, he must be given another

opportunity to answer. Thus, they seem to place somewhat greater emphasis
upon safeguarding the witness' rights than the other members of the court.
This difference in emphasis is the key to the opposing conclusions reached by
the two groups. Whether the witness refuses to answer within the meaning
of the statute is a question of fact. In each of the instant cases Judges Bazelon,
Edgerton, and Fahy are not convinced, from an examination of the record,
that the trial court applied the proper principles in resolving this question
of fact, and hence they would grant a new trial. The other members of the

court, however, point out that there was no jury and no statement of the law

applied. Since the record does not reveal any error of law regarding the requi
site elements of refusal, and since there is ample evidence to support the ver

dict they would not reverse any of the convictions on this point. In other

words, one group advocates reversal because the record does not clearly
exclude the possibility of error; the other group would affirm on this point
because the record does not demonstrate the existence of error.

Prescinding from the relative merits of the foregoing views, these three cases

form a valuable contribution to the rapidly developing law on the subject
of contempt of Congress. As pointed out by Bazelon, J., the concept of refusal
to answer set forth in these cases is supported by the legislative history of
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Section 192, which was intended merely to implement the inherent power of

Congress to punish for contempt. "Until 1946, except for cases of naked

refusals, contempt proceedings were initiated only after a witness, fully apprised
that his grounds were unacceptable, still refused to answer upon direction."
Quinn v. United States, supra. It should also be noted that most Congres
sional committees at the present time follow the practice of giving a witness
a specific direction to answer before citing him for contempt. Nevertheless,
to require a specific direction to answer would be to condition the existence
of contempt upon a talismanic formula, hardly a satisfactory result.

The principles laid down by the cases under discussion produce desirable
effects in two fields. First, they assist Congress in obtaining information.

By requiring the committees to rule upon objections, they tend to eliminate
refusals to answer which result from ambiguous procedure. Second, they safe

guard the rights of the individual witness. A witness will not he held in

contempt for refusal to answer a � question which was withdrawn when he
interposed an objection Bart v. United States, supra. He should not be re

quired to guess at his peril whether a question has been withdrawn or aban
doned after he objects to it. It should be mentioned in this regard that the
witness before a Congressional committee is in a more difficult position than a

witness in open court. The latter is entitled to a prompt, authoritative judicial
ruling on his objections, and he can then recanvass his position in
the light of that ruling. A witness before a Congressional Committee,
on the other hand, stands on an objection at his peril, for authori
tative determination of its merits by the judiciary comes after all opportunity
to testify is gone. It is submitted that he should at least be entitled to an

"interim ruling," so that he is required to stand on his objections at his peril
only after the committee has indicated that such objections are unacceptable.
In the opinion of this writer the cases herein discussed are entirely correct

in requiring such an "interim ruling," as well as in refusing to require any
talismanic formula as a condition precedent to conviction for contempt.

AGNES NEILL

DOMESTIC RELATIONS�A Minor Son May Bring a Tort Action
Against His Father for Injuries Sustained as a Result of the
Negligence of the Father While Engaged in His Business Occu
pation.

Plaintiff is a minor residing at the home of his father, the defendant. The
defendant is a member of a partnership engaged in the business of transport
ing property as a common carrier. While driving one of the partnership trucks
in a reckless and unlawful manner, defendant struck the plaintiff, who was

playing in the street. Plaintiff sued the defendant for general damages in the
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amount of $100,000. Held, a minor unemancipated child can maintain an
action against his father for injuries received as a result of the negligence of
the father while engaged in his business occupation. Borst v. Borst, 251 P.
2d 149 (Wash. Sup. Ct, Dec. 11, 1952).
The rule that a minor unemancipated child cannot maintain a tort action

against his parent was first established in the United States in Hewlett v.

George, 68 Miss. 703, 9 So. 885 (1891). In that case a daughter sued her
mother for false imprisonment and was denied recovery. The main reason

given was that to allow such suits by a child would disturb the peace of the
family. This rule was readily accepted and applied, reaching its height of
absurdity in Roller v. Roller, 37 Wash. 242, 79 Pac! 788 (1905). There a

daughter was denied recovery in an action against her father for rape. The
rule eventually came under severe attack. In the leading case, Dunlap v.

Dunlap, 84 N. H. 352, 150 Atl. 905 (1930), the court pointed out that a

father who brutally assaults his son or ravishes his daughter should not be
able to plead the peace of the home as a defence.
Recent cases proceeding upon the theory that rules of thumb must give

way to rules of reason have modified the rule of the Hewlett case. Where the
parent has been guilty of gross negligence recovery is allowed. Cowgill v.

Boock, 189 Ore. 282, 218 P. 2d 445 (1950). In Wright v. Wright, 85 Ga. App.
721, 70 S. E. 2d 152 (1952), a child was allowed to sue her father for injuries
she received as a result of her father's drunken driving. In the Cowgill case,
where the facts were similar to those in the Wright case, it was said that, "The
mantle of parental non-liability was never intended for a case such as this."

Cowgill v. Boock, supra, at 308, 218 P. 2d at 456. In Mahnke v. Moore, 77 A.
2d 923 (Md. 1951), the father killed the mother and committed suicide in
the presence of the child. The child suffered shock, mental anguish and

permanent nervous and physical injuries. The court held that the father

by his actions had forfeited his parental authority and privileges, including
the immunity he had from suit by his child. See Recent Decisions, 39 George
town L. J. 664 (1951).
Where the child has been injured as a result of the parent's simple negli

gence, as distinguished from the cases cited, the courts have not as readily, given
relief. VUlaret v. Villaret, 83 U. S. App. D. C. 311, 169 F. 2d 677 (1948). Con
tra: Signs v. Signs, 156 Ohio St. 566, 103 N. E. 2d 743 (1952). In accordance
with this general rule of non-liability the child is usually barred from suing
the parent for injuries arising out of the negligent operation of vehicles,
whether the child be a passenger, Villaret v. Villaret, supra, or a pedestrian,
Luster v. Luster, 299 Mass. 480, 13 N. E. 2d 438 (1938). Strong dissents

proceeding upon the common law maxim that there is no wrong without a

remedy, have been registered. Judge Crownhart, dissenting in Wick v. Wick,
192 Wis. 260, 267, 212 N.W. 787, 789 (1927), could not see the consistency
or justice in allowing the infant to sue to protect his property rights and then
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deny him, "... the right to sue for damages resulting from the loss of a

leg through the negligence of the parent."
If there is relationship present in addition to that of parent and child,

some courts will allow the child to sue for the parent's negligence. Thus, in
the Dunlap case relief was predicated upon the employer-employee relation
ship. In Worrell v. Worrell, 174 Va. 11, 4 S. E. 2d 343 (1939) and Lusk v.

Lusk, 113 W. Va. 17, 166 S. E. 538 (1932), relief was granted on the basis of
the carrier-passenger relationship. However, it should be noted that in all
the above cases insurance was present and was possibly the controlling factor
in the decision. Yet the dual relationship theory is not without limits. Where
the parental ties are not clearly distinguishable from the other relationship
which is asserted, relief will be denied. Thus in Cannon v. Cannon, 287 N. Y.

425, 40 N. E. 2d 236 (1942), where the child was injured while riding in a

car driven by the mother in a negligent manner, the court denied relief, refusing
to accept the argument that the relationship of invitee invited new liability.
Many courts have allowed the child to sue where the parent is covered by

insurance. Dunlap v. Dunlap, supra. The cases which allow recovery in such
instances proceed on the theory that when the reason for the rule falls, then
the rule itself should fall. In the Lusk case it was pointed out that the pres
ence of insurance does away with the objection that such suits will disturb the

family either in its "peace and tranquility" or in its finances. Although this
argument has its persuasive qualities, especially when applied to those situa
tions where the insurance is compulsory, Worrell v. Worrell, supra, it is force

fully met by the objection that such suits will be friendly and thus peculiarly
susceptible to fraud and collusion. Another strong argument of the opponents
of the insurance theory is that, "The existence of liabUity insurance ought
not to create a cause of action where none exists otherwise." Villaret v. Vil
laret, supra, at 312, 169 F. 2d at 678. The majority in the principal case

attacks this view, arguing that the mere possibility of fraud or collusion does
not justify the courts in closing the door on all such cases. But the dissent,
although conceding that theoretically the judicial processes could separate
the meritorious cases from the fraudulent, points out at page 157 that, "...
we know that it just simply cannot be done. The only practical solution is
to stop it at its source." It should be noted that the "fraud and collusion"

argument is exactly the reverse of the "family tranquility" argument. Since
the presence of insurance should not be allowed to aid the suit by the child,
then neither should its presence be allowed to defeat a suit by the child.

Although the court in the principal case dismisses the validity of the "in
surance" argument, it was clearly influenced by it. The law of the State
of Washington requires common carriers to carry liability insurance. Rev.
Code of Wash. 1951, � 81.80.190. Here the defendant was a common carrier.
Chief Justice Schwellenbach, in his dissent, points out at page 157 that,
"This five-year-old boy ... is suing his father and uncle, as partners, for the
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modest sum of $100,000 We assume that this action is brought in good faith
as an adversary proceeding." Although there is merit on both sides of the
"insurance" argument, a uniform rule should be adopted in order that both
the layman and the insurance company will be able to protect themselves.
The dual relationship theory is a very sound one. In the instant case

there was a motorist-pedestrian relationship between the parent and child.
The fact that the motorist is a parent is purely incidental. No one denies
that a parent should be protected from suits by his child while in the exercise
of his purely parental duties. It is true that in this case the father was

engaged in the exercise of his parental duty of support, but the performance
of this duty did not put the parent and child in such a relationship as to
make the "mantle of immunity" necessary. Here the parent as a motorist
owed a duty of due care to all pedestrians. The author agrees with the court
that the fact that the pedestrian who was injured as a result of the breach
of that duty was his own child did not lessen the parent's duty, granting' that
no suit would have been brought had it not been for the fortuitous circum
stance of the defendant's being insured.

BEN KILBORN

DOMESTIC RELATIONS�CONFLICT OF LAWS�Where a Foreign
Decree for Maintenance and Support is Final, the Courts of the

District of Columbia Will Give It Full Faith and Credit Even
Though the Parent-Father Is Presently Domiciled in the

District.

On May 20, 1949, a Florida court, having jurisdiction over all the parties
and the subject matter, granted the plaintiff an absolute divorce from the

defendant, and awarded the plaintiff custody of their three children. At the
same time, the Florida decree allowed $250 a month for the support of the
wife and children. In January of 1951, the defendant ceased payments to

the plaintiff and the children. The defendant at the time was domiciled in
the District, while the plaintiff and the minor children resided in Virginia.
Rather than bring a suit at law on the Florida judgment for past due and
accrued installments, the plaintiff in behalf of the children sued her divorced
husband in the United States District Court for the District of Columbia,
praying for an award of a domestic maintenance decree. The lower court,
on the defendant's motion, dismissed the complaint, holding the Florida decree

to be res judicata of the defendant's obligation to support. Plaintiff then

appealed to the United States Court of Appeals for the District of Columbia
Circuit. Held, upon the facts stated in the complaint, the decree of the

Florida court was res judicata, and therefore entitled to full faith and credit

by the courts of the District of Columbia, there being no allegation of
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changed circumstances in the complaint. Scholia v. Scholia, no. 11267, D.C.
Cir., January 8, 1953.
The issue before the court was whether a maintenance decree of a foreign

jurisdiction is res judicata with respect to a subsequent action in the District
of Columbia for a domestic decree for support, when the parent-father is pres
ently domiciled in the District, and where there is in the complaint no plead
ing of changed circumstances. To resolve this question, the majority of the
court resorted to the decision in Yarborough v. Yarborough, 290 LT. S. 202

(1933). In the Yarborough case, suit was initiated in a court of South Caro
lina for the purpose of altering a Georgia decree for the maintenance of a
minor child. Unlike the present situation, however, the father remained domi
ciled in the sister state of Georgia, where the original decree was granted. In

deciding the Yarborough case, the Supreme Court left open the question of
the power of a court of the father's domicile to compel him to provide adequate
support for his children, notwithstanding a maintenance decree of a foreign
jurisdiction. Yarborough v. Yarborough, supra. Accordingly, it would not

have been inconsistent with the Yarborough case had the court awarded the

present plaintiff a domestic maintenance decree. Thus, it has been held that
a foreign decree for the support of minor children may exist side-by-side with
a domestic obligation to provide for one's children. Goodman v. Goodman,
15 X.J. Misc. 716, 194 Atl. 866 (Ch. 1937); cf. Schneider v. Schneider, 78
U.S. App. D.C. 383, 141 F. 2d 542 (1944). The obligation to support
in one jurisdiction is distinct from the obligation to support in another juris
diction. Thus, a jurisdiction in which the parties are domiciled may enter

tain a proceeding to compel a delinquent father to provide for his children on

the basis of their need. MaU'ma v. Mallma, 167 Misc. 343, 4 X. Y. S. 2d
27 (Sup. Ct. 1938).
The Court of Appeals for the District of Columbia Circuit appears to have

based its decision, in part, on the plaintiffs failure to allege a material change
in the circumstances of the parties. The necessity of pleading a material change
in circumstances adds a novel element to the law on this subject. The ma

jority cited no case authority in support of this proposition concerning plead
ing, nor has any been found. It is submitted that with respect to changed
circumstances, only a proving of changed circumstances is necessary. Levy v.

Levy, 17 X. J. Misc. 324, 9 A. 2d 779 (Ch. 1939).
The dissent in the instant case maintains that Schneider v. Schneider, supra,

disposes of the issues before the court. There it was stated that where
the father and his minor son were domiciled in the District, the father had a

duty under the District of Columbia Code to provide adequate support for
his son. notwithstanding a Xevada divorce decree containing inadequate
maintenance provisions. D. C. Code 1951, � 16-415. Although the Schneider

ruling would seem to be in point with the instant case, there are distinguish
able differences between the two cases. In the Schneider case the district court
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awarded a domestic maintenance decree, as it had jurisdiction over the father's
obligation to support the child adequately, ruling that since neither the father
nor his minor child were domiciled in Nevada when the decree was rendered,
the Nevada court never had jurisdiction. In the instant case a distinguishable
situation was posed. Here the fact that the Florida court had jurisdiction
over the father's obligation to support his minor children was not questioned.
The Florida court had permanently adjudicated the matter of maintenance,
in consequence of which the courts of the District gave the Florida decree full
faith and credit. Yarborough v. Yarborough, supra.
In view of the court's interpretation of both the Yarborough case and the

Schneider case, the question arises as to the reason for the court's position,
when at first blush, such a holding would seem to result in an injustice by
permitting a run-away father to escape his obligation to provide for his chil
dren. An examination into the various aspects of the problem reveals a

plausible rationale. By way of illustration, let it be assumed that the Dis
trict of Columbia court did grant the plaintiff the relief sought, i.e., a domes
tic decree providing a reasonable monthly allowance, e.g., $250 a month, for
the support of her minor children, and that the defendant paid this sum

to her for some months. Would such an award prevent her from suing at

law for similar monthly payments due and accrued during the same period
of time on the Florida judgment? Apparently not, since there would be no

set-off of payments. The courts of the District would give full faith and
credit to the state judgment, it being valid and unaffected by the domestic
maintenance decree. U. S. Const., Art, IV, � 1. Accordingly, both decrees

being valid and running concurrently, the run-away father might be subjected
to a double-recovery penalty: once, under the domestic decree, awarded pre
sumably because of his failure to provide support for his minor children; and
then, again, under the state judgment. Though the delinquent father probably
would not be able to recover payments already made under the domestic

decree, he no doubt could petition the equity court to dissolve the domestic
decree as to the future, since its reason for existence had disappeared, and
the plaintiff has shown bad faith by her action under the Florida decree.
If no payments had been made under the domestic decree, but some were

due, e.g., payments for the past three months or $750, and a law suit on the
Florida decree is brought for the same period, the court would allow recovery
on the Florida judgment. When the plaintiff thereafter comes into court on

the domestic decree to recover the past due and accrued payments thereunder,
the court might permit the defendant to set off against them the amount

received in suit upon the foreign judgment, and, in fact, dissolve the domestic

decree because of the bad faith of the plaintiff. On the other hand, the local
court might refuse such set-off.
The position of the court in the instant case avoids any such possibility

of double recovery. Even in a situation such as that of the Schneider case the
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possibility of double recovery would not be avoided. The plaintiff in the
Schneider case, as well as the plaintiff here, could procure a judgment for
accrued support payments from the state court and thereafter sue on it in
the District. It is also interesting to note that the majority of the court

did not take cognizance of the Florida law in order to determine whether or

not the law of that forum would permit set-off of a foreign maintenance decree

against the enforcement of its own. Had the Florida law permitted such

set-off, there would be no doubt as to the soundness of the position of the dis
sent in the instant case, for the court will not give more credit to Florida

judgments than the courts of Florida will. In the strong language of Halvey
v. Halvey, 330 U. S. 610, 615 (1947), with respect to a foreign decree, ". . . it
is clear that the State of the forum has at least as much leeway to disregard, to
qualify it, or to depart from it as does the State where it was rendered."
However, there has been found no decision allowing set-off of a foreign main
tenance decree by a Florida court. See Fla. Stat. Ann. 1943, � 65.14. Con

sequently, a consideration of the question here would not have changed the
result.

Irrespective of its apparently harsh position, the majority recognized the
need of granting relief to the plaintiff. Unquestionably such a feeling was

motivated by a realization of the hardships placed upon a good-faith plaintiff.
Such a plaintiff would be forced either to wait until arrearages of maintenance
had accumulated to the extent of $3,000 before commencing suit in the dis
trict court, or to sue monthly or periodically in the District of Columbia
Municipal Court. The children of course, in the interim, would suffer, and

periodic suits in the Municipal Court would be costly and the procedure waste

ful. Being desirous to give relief without succumbing to judicial legislation,
the court proposed legislative intervention.
By virtue of legislation forty-one states have reciprocal enforcement of sup

port statutes. Council of State Governments, Reciprocal State Legislation to

Enforce the Support of Dependents (1952). In effect, such legislation per
mits the enforcing state to do whatever the sister state could do with respect
to the enforcement of its own maintenance decrease. The prototype of this

legislation is the Uniform Reciprocal Enforcement of Support Act, 9A Uni
form Law Ann. (Cum. Supp. 1952). The mechanics of this act provide for
both criminal and civil enforcement of foreign decrees for support and main
tenance. The criminal enforcement is in the nature of extradition proceedings,
and the civil enforcement is in the nature of a two-state suit. As to the
latter remedy, the one to whom the obligation is owing, i.e., the obligee,
initiates the suit by filing a verified petition in her local court to which Sec
tion 9 of this act gives jurisdiction. This state is designated as the "initiating"
state. When the judge of the said state ascertains the facts set forth in the

plaintiff's petition determining the defendant's duty of support, he certifies
the petition, and forwards certified copies thereof by mail to the "responding"
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state, the state wherein jurisdiction is had over the defendant or his property
(section 13).
Upon receipt of the copies, the "responding" state dockets the cause, notifies

the official who is to represent the plaintiff (section 11), sets a date for a

hearing, and then obtains jurisdiction over the defendant (section 17). When
the "responding" court finds that the defendant owes the duty of support, it
may order him to fulfill his obligation (section 19). All orders of support are
then transmitted to the "initiating" state (section 20), so that credit might
be given to any payments paid into the court of the responding state. In this
fashion, the run-away father is forced to pay his rightful obligation without
being subjected to possible double recovery.
The call for appropriate legislation by the Court of Appeals for the District

of Columbia Circuit was answered by Representative William M. McCulloch
of Ohio on January 29, 1953, when he introduced a bill, H.R. 2287, 83d

Cong., 1st Sess. (1953), which is essentially a re-enactment of the Uniform

Reciprocal Enforcement of Support Act, supra.
As Florida is one of the seven remaining states in which reciprocal en

forcement legislation has not been enacted, such legislation, even if it had
been the law in the District at the time of the present suit, would not have
affected the disposition of the case. In the absence of legislation, this deci
sion seems to be a wise one. Affording relief without statutory aid would
seem only to open the way to possible injustice and to create confusion in the
law concerning the enforcement in one jurisdiction of the decrees of a foreign
jurisdiction. The legislation requested appears to be desirable in view of the
circumstances disclosed in this case.

D. PAUL ALAGIA, JR.

DOMESTIC RELATIONS�Wife Can Recover Damages for Loss of

Consortium When Husband Has Been Negligently Injured.

Plaintiff wife sued defendant for loss of consortium resulting from defendant's

negligent injury to her husband. Husband had already recovered for the

injury. Defendant moved for summary judgment on the ground that the

complaint failed to state a claim upon which relief could be granted. Held,
a wife can recover for loss of consortium when husband has been negligently
injured. Cooney v. Moomaw, no. 400, D. Neb., Jan. 15, 1953.

Two years ago, the United States Court of Appeals for the District of

Columbia Circuit, in a momentous decision, became the first court in America

to hold that a wife can maintain an action for loss of consortium when
her husband is negligently injured. Hitaffer v. Argonne, 87 U. S. App. D. C.
57, 183 F. 2d 811 (1950); see Recent Decisions, 39 Georgetown L.J. 153

(1950). In that case the court recognized the inconsistency of the majority
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rule, and refusing to follow it, granted to the wife a right which her hus
band also had. The instant case, the second to so hold, adopted the reasoning
of the Hitaffer case, and denounced the majority rule as being illogical and
inconsistent. A brief history of the legal rights arising out of the marriage
contract, both at common law and under statute, will help to substantiate the
decision in the case at bar.
At common law, under the marriage contract, the husband and wife were

regarded as one person, the husband being that one. The legal existence of
the wife was considered as being merged in that of her husband. This con

cept of unity was the foundation from which all legal rights and duties arose

under the marriage contract. As such, an injury to the wife was legally and

technically an injury to the husband for which he alone could recover. He
also had an action for the loss of consortium, this action being distinct from
the injury suffered by the wife. It is around this abstract term, "loss of con

sortium," that the instant problem is centered, and the definition of it would
serve to narrow the issue before us.

Consortium is the right, arising from the marriage relation, to the society,
sex relation, assistance, and companionship of the spouse. 41 C. J. S., Hus
band & Wife � 11 (1944). At common law the right was said to exist only
in the husband for reasons already mentioned. However, at the turn of the

century, many American jurisdictions passed Married Women's Acts. Among
the rights granted to the wife by these statutes was the right to sue in her
own name without joining her husband. Also, under the construction given
these acts, she has a reciprocal right to consortium, Henley v. Rockett, 243
Ala. 172, 8 So. 2d 852 (1942), and is allowed to maintain suits for its loss,
in cases of intentional invasions of her marriage rights, such as criminal con
versation and alienation of affections. Also, the wife has been allowed to

recover for damages suffered through the sale of opium to her husband.
Moberg v. Scott, 38 S. D. 422, 161 N.W. 998 (1917). Though the courts
had recognized the wife's right to sue for loss of consortium in these situations,
they had not, prior to the Hitaffer case, allowed her to maintain an action
for loss of consortium in negligence suits. The closest the courts had ever

come to breaking away from the old rule was in North Carolina, where a

decision giving her the right in question was immediately reversed. Hinnant
v. The Tide Water Power Company, 189 N. C. 120, 126 S. E. 307 .(1925).
There are many reasons for the majority attitude, the major one being that

theoretically, consortium is only a right to services, and since the wife was

given no right to the services of her husband by statute, the common law
rule prevails, and she cannot sue for their loss. Cravens v. Louisville & N. R. R.

Co., 195 Ky. 257, 242 S.W. 628 (1922). There is, however, both logic and

authority to refute this theory. By its accepted definition, consortium is not

limited to the right to the spouse's services, but also includes the right to the

society, sex relations and companionship of the spouse. Consortium is a
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species of property. Jaynes v. Jaynes, 46 Hun. 40 (N. Y. Sup. 1886). The
point the majority fails to consider in adhering to the traditional rule is that
loss of all or any of these elements is considered loss of consortium. That
even the majority accepts these elements as components of the definition is
aptly illustrated by the numerous decisions allowing the wife to recover for
the loss of consortium in alienation of affections suits, though the right to

bring such an action was not given to her by statute. Naxan v. Remington, 78
Conn. 296, 61 Atl. 963 (1905). The rationale behind the relaxation of the
rule in alienation cases is that inasmuch as the husband has the right to sue for
loss of consortium, there can be no intelligent reason why she should not

possess the right to sue for the loss of the society and companionship of her
husband. Adams v. Main, 29 N. E. 792 (Ind. App. 1892). One court has
said that in such cases, the injury to the woman is direct and hence, of legal
necessity, the damages must be to her solely. Emerson v. Taylor, 133 Md.
192, 194, 104 Atl. 538 (1918). Obviously, the husband must assent before
his affections are alienated. It would appear that if the courts allow the wife
to maintain suit when the husband is a party to the invasion of her marital
rights, a fortiori they ought to allow it when her rights are directly invaded
against his will, i.e., when he is negligently injured. In neither instance does
the wife claim loss of services, but the courts sanction the one and dismiss
the other.
Another point overlooked by the majority view, in limiting consortium

to the right to services, is that at common law, though the husband had
a right to the services of his wife, the services were not to be considered as

those of a servant. They were to be considered as those of a wife and mother.

Taking this concept of services in connection with the duty of the husband
to support his wife, a duty which was not abrogated by the rights granted to

her by statute, it does not require much effort to substitute "husband" for
"wife" and "father" for "mother". This interpretation would give the wife
a right to her husband's "services," and thus remove the bar to her recovery for
loss of consortium where the husband is negligently injured. Moreover, this
would be within the letter of the majority's limited definition of consortium.
The other source of opposition to allowing the wife to recover in the instant

fact situation, is the danger of a double recovery, the wife recovering dam

ages for loss of consortium from a defendant who has already paid the husband
for the injury suffered. Tobiassen v. Polley, 96 N. J. L. 66, 114 Atl. 153

(1921). Donohue, J., in the instant case, solves this problem in suggesting
that by the proper instruction to the jury, the damages could be justly appor

tioned, and each party recover under strength of his own right. Under the

majority rule the husband, when suing on the basis of the negligent injury to

him, is held to recover damages which under the rule in the instant case be

long distinctly to the wife for the invasion of her right to consortium.
That the majority view is illogical and inconsistent is aptly shown by the
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action of those jurisdictions which, while denying the wife's claim, have also
denied the right of the husband to maintain the suit. Marri v. Stamford
Street R.R., 84 Conn. 9, 78 Atl. 582 (1911); Martin v. United Electric Ry.,
71 R.I. 137, 42 Atl. 897 (1945). Though this would appear to be the nega
tive way to approach the question, it is certainly reasonable.
It is well to note the modern trend in England, where the matter was in

issue in Best v. Samuel Fox & Co. [1951] 2 K. B. 639. There! the negligent
injury to the husband resulted in emasculation, but the court denied the wife's
claim because she and her husband were still living together, and hence, she
had not suffered a total loss of all elements of consortium. It may be, there
fore, that in a proper case a wife could recover, e.g., where husband was hos

pitalized for a period of time, thus depriving the wife of the society, com

panionship, sex relations and assistance of her spouse. It would be interesting
to see how a similar case would fare in one of our majority jurisdictions.
The present case, therefore, becomes another ripple in the stream of Ameri

can jurisprudence, which has always adhered to, and prided itself on, the

policy that it will expand the law as the needs of society dictate. Recognition
of the present problem, albeit slow, has finally reached the dawn of legal day.
Two decisions do not make new law, but it is believed that the Hitaffer case

and the one at bar, with their excellent reasoning and the strong support of
the text writers, signify a trend, which when the patent inconsistency of the

majority rule is fully realized, will become law, upon the theory that whenever
an old rule is found unsuited to present conditions, or is unsound, it should
be set aside and a rule declared which is in harmony with modern needs.

albert a. nutini

EVIDENCE�Under Certain Circumstances in Medical Malpractice
Cases, the Evidence of the Injury Alone May Be Sufficient To
Raise an Inference of Negligence.

Plaintiff brought suit against defendant doctor for personal injuries alleged
to have been caused by surgical malpractice. Defendant commenced a simple,
routine operation on plaintiff for relief of a vaginal hernia of the bladder
and rectum which was converted into a series of three operations, two of
them termed emergency. In the initial operation it was necessary to use care

not to perforate plaintiff's urethra and defendant perforated it. The subse

quent difficulties were caused by the perforation. On the witness stand de
fendant stated, "I must have made the opening myself in the process of

operation. I am only human." After a long trial the jury disagreed and was

discharged. The court refused to grant a new trial and directed a verdict
for defendant. Plaintiff appeals on the ground that there was enough evidence
of negligence to entitle plaintiff to a new trial. Held, under certain circum-
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stances in malpractice cases, the evidence of the injury alone may be suffi
cient to raise an inference of negligence unless it is satisfactorily explained
away by the physician and it is for the jury to determine the issues presented
by such evidence and explanations. Goodwin v. Hertzberg, 201 F. 2d 204
(D.C. Cir., Dec. 22, 1952).
Malpractice is hard to prove. The physician has the advantage of position

in that he has the knowledge that is necessary to supply the proof. Fellow
physicians are not easily disposed to testify against another member of the
profession, especially when he is highly reputable in character. What there
fore might be slight evidence when there are no such advantages, as in ordinary
negligence cases, takes on greater weight in malpractice suits. Christie v.

Callahan, 75 U.S. App. D.C. 133, 124 F. 2d 825 (1941).
The physician is not an insurer of health, Sweeney v. Erving, 35 App. D. C.

57 (1910), affirmed 228 U.S. 233 (1913), but he must exercise the standard
of skill possessed generally by others practicing in his field and the care

which they would give in similar circumstances. Generally the standard
must be shown by expert testimony, but in some malpractice cases the facts
alone prove the negligence, and it is unnecessary to have the opinions of

persons skilled in the particular science to show unskilled and negligent treat
ment. Byrom v. Eastern Dispensary & Casualty Hospital, 78 U. S. App. D. C.
42, 136 F. 2d 278 (1943). The defendant's testimony may itself supply the

proof of the negligence.
The instant holding, in effect, adapts the doctrine of res ipsa loquitur to

certain types of malpractice cases. The physician, in an action alleging his

negligent acts or omissions, must come forward with explanations that are

satisfactory to a jury to be saved from an unfavorable verdict. The charitable
inference which ordinarily protect the practitioner against legal blame when
his treatment is unsuccessful may not be available in this type of action. At
least in these circumstances the physician is not presumed to have discharged
his legal duty to his patient. When there has been a negligent act or omis
sion the physician must establish by competent evidence that his care was of
the standard that prevails in the community. A jury should be allowed to

decide whether perforation in itself may impute negligence. It ordinarily
does not require scientific knowledge or training to understand that such re

sults are unnecessary and are not to be anticipated if reasonable care was

exercised by the operator. See Evans v. Roberts, 172 Iowa 653, 154 N.W.
923 (1915) (cutting tongue while removing adenoids).
This view is not intended to burden the physician and surgeon with the

responsibility of explaining every unfortunate result occurring from his honest
and necessary efforts to cure human ailments and injuries. But it does not

seem unreasonable to allow an inference of negligence to arise when, during
the course of his efforts, and despite his qualifications of skill and knowledge,
there is an unusual act or omission which, in the ordinary experience and
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knowledge of laymen, does not or should not occur when ordinary care has
been exercised. Certainly when there is such an occurrence, common justice
to the patient requires the physician or surgeon to come forward with his
explanation of the cause, particularly when the patient was unconscious at
the time of the injury.
Other jurisdictions hold that res ipsa loquitur may apply where the cause

of action is founded upon a negligent act of a physician or surgeon which could
not ordinarily result from careful and skillful treatment or operative practice.
E.g., Calhoun v. Eraser, 23 Tenn. App. 54, 126 S. W. 2d 381 (1938); Nicholas
v. Jacobson, 113 Cal. App. 382, 298 Pac. 505 (1931). Since reckless applica
tion of an inference of negligence may place an undue burden on the pro
fession, the courts recognize it as an exception to the general rule. Engelking
v. Carlson, 13 Cal. 2d 216, 88 P. 2d 695 (1939). The inference may be
invoked only where a layman might reasonably think as a matter of common

knowledge and observation that the consequences were inconsistent with due
care. Lashley v. Koerber, 26 Cal. 2d 83, 156 P. 2d 441 (1945) ; Semerjian v.

Stetson, 284 Mass. 510, 187 N. E. 829 (1933). The inference should not
be applied where medical evidence is required to show not only what was done,
but how and why it occurred, since the question is then outside the realm of
the layman's experience. Although there is a conflict of authority on this point,
the cases generally hold that res ipsa loquitur applies where, during the per
formance of a surgical operation, an act or omission occurs, the judgment of
which does not require scientific opinion to throw light upon the subject;
while it would not apply in cases involving diagnosis and scientific treatment.

Vonaulf v. O'Rourke, 97 Mont. 92, 33 P. 2d 535 (1934); Quinley v. Cache,
183 Tenn. 428, 192 S. W. 2d 992 (1946).
In the District of Columbia res ipsa loquitur permits but does not compel

an inference of negligence, and this establishes a prima faci case, but does not
shift the burden of proof. Capital Transit Co. v. Jackson, 80 U. S. App.
D. C. 162, 149 F. 2d 839 (1945) cert, denied, 326 U.S. 762; see Note, 41

Georgetown L. J. 216 (1953). The question for the jury is still whether the
preponderance of evidence is with the plaintiff. This is true although the
physician or surgeon is not a warrantor of cures and cannot be presumed
negligent merely because there was a poor or unfortunate result. But if the

surgeon cannot furnish a satisfactory explanation, the inference which arises
as a result of the application of res ipsa loquitur will, without more, support
a verdict for the plaintiff.
In the instant case the court does not adopt the "res ipsa loquitur" label,

and no presumption is raised by proof of the injury, merely an inference of
negligence. This follows an old case which stated, as dicta, that in exceptional
cases such an inference might arise. Sweeney v. Erving, 35 App. D. C. 57
(1913), afi'd, 228 U.S. 233. There is therefore no local precedent for use

of the doctrine as such. But the indications are that in carefully circumscribed
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circumstances the plaintiff's burden in malpractice suits may be lightened.
The social importance of shielding the physician should preclude a sweeping
application of the rule laid down.

WILLIAM J. COONEY

LABOR LAW�The Unit of Criminal Prosecution for Violation of the

Minimum Wage, or Overtime, or Record Keeping Provisions of

the Fair Labor Standards Act Is the Course of Conduct, and Not
the Individual Act of Violation.

This case arose on appeal to the United States Supreme Court from an order
of the United States District Court for the Western District of Missouri dismiss

ing twenty-nine counts from a thirty-two count information lodged against the
Universal C.I.T. Credit Corporation, et at., for violations of the penal provisions
of the Fair Labor Standards Act, 52 Stat. 1060 (1938), as amended 63 Stat. 910

(1949), 29 U.S.C. �� 215, 216 (Supp. V, 1952). Of the thirty-two counts,
six were for failure under Section 6 of the act to pay minimum wages, twenty
were for violation of the overtime provisions of Section 7, and six were for
failure to comply with the requirements for record keeping under Section 11.
Counts 1-6 charged minimum wage violations in six separate weeks, one per
week, but only as to one employee in any one week, and only as to three

employees in all. Counts 7-26 charged overtime violations in twenty separate
weeks, one per week. A total of eleven employees were involved, two vio
lations having been charged as to each of nine employees. Counts 27-32 charged
record keeping violations as to each of two employees. The district court had
dismissed all but one count for each of the three substantive sections violated.

Held, the criminal provisions of Sections 15 and 16 of the Fair Labor Standards

Act, in reference to the minimum wage, overtime, and record keeping sections,
render a course of illegal conduct thereunder, rather than individual acts in
violation thereof, as the permissible unit of prosecution. United States v.

Universal C.I. T. Credit Corp., 73 Sup. Ct. 227 (Dec. 22, 1952).
The criminal enforcement provisions of the Fair Labor Standards Act are

Sections 15 and 16. Section 16 provides a maximum fine of $10,000 for "[a]ny
person who willfully violates any of the provisions of Section 15. . . ." Sec

tion 15 makes it "unlawful for any person ... (2) to violate any of the

provisions of Section 6 and Section 7 (5) to violate any of the provi
sions of Section 11(c). . . ." Section 6 provides, "Every employer shall pay
to each of his employees who is engaged in commerce or in the production
of goods for commerce . . . not less than 75 cents an hour. ..." Section 7

provides, "... no employer shall employ any of his employees who is engaged
in commerce or in the production of goods for commerce for a work-week longer
than forty hours, unless such employee receives compensation for his employ-



450 The Georgetown Law Journal [Vol.41: p. 417

ment in excess of the hours above specified at a rate not less than one and
one-half times the regular rate at which he is employed." Section 11(c) re

quires the employer to ". . . make, keep, and preserve such records of the
persons employed by him and of the wages, hours, and other conditions and
practices of employment maintained by him. . . ."
The narrow issue presented for the Court's determination was whether suc

cessive acts in violation of any one of the above substantive provisions could
be prosecuted on the basis of one violation for each work-week in which the
act occurred. In construing criminal statutes of this type, courts have indulged
in a distinction which rests upon the nature of the crime prohibited, i.e.,
whether that nature is continuous or whether it is singular. In re Snow, 120
U.S. 274 (1887).
The classic case on the subject of "course of conduct" crimes is the English

case of Crepps v. Durden, 2 Cowp. 640, 98 Eng. Rep. 1283 (K. B. 1777), which
involved a statute prohibiting the exercise of an ordinary trade or occupa
tion on the Sabbath. The English court held that repeated sales of bread

by a baker on a Sunday constituted only one offense, for ". . . repeated offences
are not the object which the Legislature had in view in making the statute:

but singly, to punish a man for exercising his ordinary trade and calling on

a Sunday." Crepps v. Durden, supra, at 647, 98 Eng. Reg. at 1287. Simi

larly, in this country, the continuous nature of a statutory crime restricts prose
cution to a single offense in cases of repeated violations: e.g., multiple viola
tions of a Sabbath law are punishable as one, Muckenfuss v. State, 55 Tex.
Crim. Rep. 216 (1909); the unlicensed practicing of a profession, though
there be many overt acts, establishes only one crime, Wilson v. Commonwealth,
119 Ky. 769 (1904); and cohabitation with several women successively sub

jects the offender to only one penalty under a bigamy statute, In re Snow, supra.
Conversely, a number of federal statutes have been construed as prohibiting

crimes in their nature singular. Thus, the cutting of seven mail bags with
intent to steal mail constitutes seven separate offenses under a statute prohibit
ing the cutting of "any mail bag," Ebeling v. Morgan, 237 U. S. 625 (1915);
the making of five sales of narcotics to the same purchaser within a short

period of time are five violations of the Harrison Narcotics Act prohibiting
"any" sale, Blockburger v. United States, 284 U.S. 299 (1932); and the de

positing of three letters in a mail box for the purpose of fraud constitutes three
violations of the Mail Fraud Statute, In re Henry, 123 U.S. 372 (1887).
The test employed by the courts to distinguish between a statutory crime

inherently singular and one inherently continuous is whether the legislature
intended to prohibit the commission of the illegal acts themselves or the
course of conduct which those acts constitute. 1 Wharton, Criminal Law 52,
n. 13 (12th ed. 1936). Hence, the determination of the permissible unit of

prosecution under the Fair Labor Standards Act was distinctly one of statutory
construction and, therefore, sui generis.
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Since the passage of the act in 1938, its criminal provisions have been inter
preted by the Government as providing that each failure to comply with the
minimum wage, overtime and record keeping sections, with respect to each
employee for each work-week constituted a separate offense. See United States
v. Darby, 312 U.S. 100 (1941). As a brief in the instant case points out,
this interpretation had never been challenged, although it has been estimated
that 1,400 informations and indictments had been framed on that basis. Brief
for Government, p. 15. As a general rule, courts are reluctant to abandon
an administrative interpretation of a statute which has been unchallenged in
practice over a long period of time, and will do so only where cogent reasons
exist. Norwegian Nitrogen Company v. United States, 288 U.S. 294 (1933).
Undoubtedly, the mere possibility that a mistaken interpretation by the Gov
ernment of the penal provisions of the Fair Labor Standards Act would place
the defendant in "double-jeopardy" was of sufficient cogency to impel the
Court to look closely for additional manifestations of legislative intent.
Looking to the legislative history of the Fair Labor Standards Act, the most

outstanding feature and the point on which the Court placed most reliance,
was the fact that the original Senate and House bills, S. 2475, 75th Cong., 1st
Sess. 45 (1937) and H.R. 7200, 75th Cong., 1st Sess. 45 (1937), contained
provisions making the employee the unit of offense under the minimum wage
and overtime sections, and the work-week the unit of offense under the record
keeping section. A fine of $500 was fixed for violation of each of these sections.
Early in the legislative process, however, the work-week standard was deleted
from both the House and Senate bills and the employee standard was deleted
from the House bill. A joint House and Senate Conference, called to recon

cile differences in the House and Senate bills, omitted the employee standard
entirely from the minimum wage and overtime sections, consolidated the
criminal enforcement provisions as in the present Section 15, and raised the
maximum fine to $10,000. Conference Report, 83 Cong. Rec. 9249 (1938).
In the interpretation of a statute of doubtful import, the fact that a pro

vision originally in the bill is omitted from the act as finally passed by the

legislature, often has been regarded as a significant factor, Cary v. Donohue,
240 U.S. 430 (1916), and appropriately so in the present case, where the
omission of the specific units of prosecution was accompanied by a corre

sponding rise in the maximum fine from $500 to $10,000. Added weight
is lent to the Court's construction by the general principle of construing a

criminal statute in favor of the accused wherever possible, Krichman v. United

States, 256 U.S. 363 (1921), and by the fact that other provisions of the
Fair Labor Standards Act provide for additional sanctions of injunction, Sec
tion 17, and individual and class actions for restitution and damages, Section
16(b), (c).
In the light of the Court's conclusion that a "course of conduct" standard

was the intention of Congress in enacting this act, it is clear that the crime
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of breaching its provisions is not to be viewed as an employer's crime against
his employee, considered as an individual. Rather, breach of these provisions
is to be viewed as a criminal obstruction to the Federal Government's exercise
of its power of regulating interstate commerce, the constitutional basis upon
which the entire act rests. Thus presented, the continuous nature of the
crime is apparent, for whether there be one or a series of violations of any one

substantive section, it is but one continuing obstruction to Governmental
regulation.
A dissent by Mr. Justice Douglas objected to such a construction of the

criminal provisions. He contended that "whether an employer has violated
the criminal provisions of the Act is determined by reference to what he has
done to a particular employee." Justice Douglas cites the frequent use of the
restrictive term "any" throughout the pertinent sections and points out that
not once had Congress used the phrase "course of conduct" in the act. Though
the literal approach of the dissent has considerable merit, in a case of this type
the words of Chief Justice Stone in United States v. Katz, 271 U.S. 354, 357
(1926), are particularly appropriate:

All laws are to be given a sensible construction; and a literal application of
a statute, which would lead to absurd consequences, should be avoided when
ever a reasonable application can be given to it, consistent with the legislative
purpose.

A literal reading of the criminal provisions of the Fair Labor Standards Act
does lead to absurd consequences, as the instant case illustrates. The possible
maximum fine upon conviction under the original information in this case

would have been $320,000. In view of the relatively slight harm to the
general public occasioned by violations of this act, and the adequate civil
safeguards in the act itself for the benefit of employees affected by such

violations, the imposition of such a disproportionate fine is clearly unreasonable.
It is submitted that the conclusion reached by the Court, though based on

tenuous and inconclusive historical evidence, gives to the criminal provisions
of this act a fair and reasonable construction. In view of the still very sub
stantial penalty imposed for the illegal course of conduct, as well as the tre

mendous expansion in the collective bargaining process since the passage of
this act, it is doubted that this decision will have an adverse effect on employer-
employee relations.

COLEMAN T. BRENNAN
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THE WASHINGTON LAWYER. A series of lectures delivered under the auspices

of the Julius Rosenthal Foundation at Northwestern University School of Law.
By Charles A. Horsky. 1952. Boston: Little, Brown and Company. Pp. X,
179. $3.75.

This engaging volume concerns, not the attorney practicing in the
District of Columbia who deals with the staples of private litigation,
but with that member of the profession (who may not even have an

office in Washington), whose "function, broadly, is that of principal
interpreter between government and private person, explaining to each
the needs, desires, and demands of the other. His corollary function
is that of seeking to adjust the conflicts that inevitably arise."1

Just at the moment, when last year's revelations of "influence ped
dling" and incompetence in high places are still vivid throughout the
land, it is both appropriate and timely that the role of the lawyer who
specializes in federal governmental problems be explained in detail.
Mr. Horsky first discusses the activities of the specialized group under

consideration in connection with their court practice, which is specialized
only to the degree that the subject-matter of their litigation is specialized.
Next, he describes their activities in connection with legislation�con

tacts with committees, with clients, assisting in drafting, and conferring
with interested federal agencies. All this the author frankly calls "lob

bying"� and "I do not propose to use the term as synonymous with its
abuses�bribery, direct or indirect, fake letters or telegrams, influence-
peddling, and the like. To me these are no more characteristic of

lobbying than is bribery of jurors or use of manufactured evidence char
acteristic of trial practice."2
Thereafter the author takes up the Washington lawyer's activities

relating to the executive branch and the administrative agencies, a

particularly interesting treatment, since it emphasizes what the overly
bold learn only by the saddest kind of experience, namely, that to in

ject oneself successfully into any field of administrative activity there
is requisite a background and a degree of familiarity that the neophyte
does not have, no matter how learned he may be in other matters.

Following that there is a perceptive discussion of the extent to which
the Washington lawyer represents his clients' need and to what extent

1 P. 10.
2 P. 3C.
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the "public interest"�the interrelationships and conflicts of interest
are generally so complicated that no one person, least of all the repre
sentative of one facet of a situation, can say where the public interest
actually lies. There are also illuminating comments on whether the
government's recruiting program for legal personnel might be impaired
by unreasonably stringent disqualification statutes, and finally there
is a brief analysis of the loyalty program and its impact�if any�on

the organized bar.
All in all, this is a stimulating and sprightly volume, of interest not

only to the District of Columbia lawyer, but also to the lawyer gen
erally and to the inquiring layman to whom the processes of govern
ment still remain mysteries. Let it be said, too, that Mr. Horsky is
uniquely qualified for his task, not only by reason of prior govern
mental experience, as a judge's law clerk, as an attorney in the Solicitor
General's Office, and as a member of the prosecuting staff at the Nurem

berg trial, but also by reason of his membership in the Washington
firm that currently directs the largest law factory in the District, and
�preeminently�by an analytical and articulate mind which has en

abled him both to understand the significance of the details of his daily
activity and to write them down so that the reader may share that under
standing. Few lawyers, even those with a far less diversified practice,
could do as much.

FREDERICK BERNAYS WIENER*

UNIVERSITY OF NOTRE DAME: NATURAL LAW INSTITUTE PROCEED

INGS, VOLUME V. Edited by Edward F. Barrett. 1953. University of
Notre Dame Press, Notre Dame, Indiana. Pp. 179. $2.00.

Catholic philosophers of the West have long laid claim to the existence
of a natural law, universal, immutable, and implanted in the minds of
men. Proof of the existence of this law does not depend upon an infer
ence from the moral experience of mankind; the argument rests solidly
upon the inalienable dominion of an intelligent and self-sufficient God.

Nevertheless, a claim with such an intimate touch on the practical moral
life of men has invited the test of experience, particularly since the
advent and maturity of cultural anthropology. In the midst of the

conflicting interpretations of the mass of cultural and moral data which

* Member of the District of Columbia Bar; Professorial Lecturer in Law, The George
Washington University.
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the anthropologists have accumulated, it is heartening to find in the
latest volume of Notre Dame's Natural Law Institute Proceedings a

return to a variation on the experimental method which affords greater
promise of satisfactory results.
The volume consists mainly of five essays by eminent scholars in

Eastern thought: "The Natural Law in the Jewish Tradition," by Rabbi
Solomon Freehof; "The Natural Law in the Moslem Tradition," by
Khalifa Abdul Hakim; "The Natural Law in the Hindu Tradition," by
M. S. Sundaram; "The Natural Law in the Buddhist Tradition," by
Daisetz T. Suzuki; and "The Natural Law in the Chinese Tradition,"
by Hu Shih. A final essay by the Reverend Theodore M. Hesburgh,
C.S.C., compares the basic "Western" (Scholastic) concept of the natural
law with the concepts of natural law in the Oriental traditions, as re

vealed in the five previous essays.
This method of testing the Scholastic philosopher's claim to uni

versality and perspicuity in the natural law is sound in principle. The

systematic proof of the existence of the natural law, which proceeds
partly on the principle that what must exist does exist, should find
corroboration and support in a scientific investigation of the fact of
existence. When a philosopher in his cell reaches the conclusion that
men of all times and places can know, do know and are bound by a

rule of conduct based on their nature and made obligatory by the man

date of a divine Creator, it is reasonable to test the philosopher's con

clusion by a study of the relevant thought of the civilizations we find in

history and the world around us.

The precise question which this volume of the Natural Law Insti
tute Proceedings attempts to answer is this: Do the main traditions of
Oriental thought agree with the traditional Western proposition that
men are bound by certain basic, immutable norms of action, which
are founded on the very nature of man as an intelligent, responsible
being, which have been made obligatory by divine decree, and which
are superior to every man-made rule of conduct? The precise method
in which the answer to this question is given proceeds from five inde

pendent expositions of the broad divisions of Oriental thought to an

analysis and comparison of these expositions with the concept of natural
law as it is known in Scholastic philosophy. It is obvious that the

validity of the conclusion of the book depends on the accuracy of the
first five essays and on the univocity of the terms employed by the
various authors.
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The writer of the final essay in the volume, the Reverend Theodore
M. Hesburgh, C.S.C., was fully cognizant of the semantic hazards in
volved in his task of analysis and comparison. His conclusion is that,
in spite of the terminological difficulties, the evidence before him "seems
to indicate" common agreement on the existence of a norm for human
conduct based on the nature of man, established by God, equally bind
ing on men of all times and places, and discoverable through the use

of human reason. The significance of this conclusion is the foundation
which it lays for the unity of the East and West in the promotion of
peace and order.

Since the writers of the various essays, and particularly Father Hes

burgh, have been careful to warn the reader of the limitations of the
method employed in this volume, based as it is on such slender and

perhaps ambiguous data, it would be ungenerous to elaborate on the
inconclusiveness of the results reached in this book. The essays on

the natural law in the various Oriental traditions are necessarily com

pressed, so that the uninitiated reader is sure to be left with many vital
questions unanswered on fundamental points in the Eastern doctrines.
The essay on the Jewish tradition, for example, leaves ample room for
doubt whether the Jewish theocracy of ancient times, guided as it was

by a law divinely revealed, ever paused for serious consideration of the
question whether that law or any other was based on the nature of man.

Again, the essay on the natural law in the Moslem tradition incidentally
discloses a profound difference of opinion with Scholastic doctrine on the

practical question of what the natural law is regarding divorce.
In short, as the volume itself points out, these essays are but the

starting point in a scientific study of the traditions of the East centered
on the problem of the existence and content of a natural law, as that term
has traditionally been used in the West. The philosophical and practical
importance of such a study cannot be exaggerated, in the light of con
temporary Western philosophy and politics. We are indebted to the
Natural Law Institute of Notre Dame for pointing to the possibilities
of agreement, and for giving us a basis for optimism in prosecuting the
detailed studies which remain.

CHARLES M. WHELAN, S.J.
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