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THE ANGLO-IRANIAN OIL CASE,
A PROBLEM IN INTERNATIONAL JUDICIAL PROCESS

TTHE Anglo-Iranian oil case, recently before the International Court
of Justice, merits analysis because it clarifies the limitations of

the Court in accepting jurisdiction over international controversies and
it points up the difficulties encountered in reaching a workable agree
ment between the foreign nationals who possess capital and know-how,
and the sovereigns of underdeveloped countries which are rich in natural
resources but lack the means to utilize them. These difficulties have
serious overtones involving the security of the free world which is be

coming increasingly dependent upon these resources. Moreover, the

political stability of these underdeveloped countries is largely dependent
upon their ability to convert these natural resources into purchasing
power that may be used to finance their economic and social development.
Since the beginning of commerce between nations, governments

have undertaken to protect the interests of their nationals in foreign
countries. This protection has frequently taken the form of military
operations and economic sanctions when diplomatic intervention has
failed. In more recent times, governments have sought redress in
the international political and judicial organizations. The choice of
methods has depended upon the prevailing custom of the time and
the relative strength of the foreign government committing the objec
tionable acts. In the last three decades, the use of military force has
been discouraged by the growing acceptance of principles of interna
tional conduct which deplore unilateral military action by the strong

* Samuel Nakasian, A.B., M.A., LL.B., Practicing Counsellor-at-Law and Economist;
Member of the Bars of the District of Columbia and New York: formerly Adviser,
Justice Department, Consultant and Chief of Pricing, Economic Cooperation Adminis
tration, and Economist, Executive Office of the President. The author is greatly indebted
to A. Aldrich Mooney, whose invaluable assistance has made this article possible.
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nations against the weak. Even in the use of the more subtle strong-
arm methods of economic sanctions, governments attempt to justify
their actions by the favorable invocation of international judicial and
political machinery.
Following the nationalization by Iran of the oil properties within

its borders the United Kingdom intervened on behalf of its national
Anglo-Iranian Oil Company, and appealed to the International Court
of Justice for an order to restrain Iran and to protect the Company by
maintaining for it, as nearly as possible, the position it had enjoyed
under its concession agreement. Failing in diplomatic representations,
the United Kingdom invoked economic sanctions against Iran by boy
cotting its oil, blocking its sterling credits and by diverting cargoes
on the high seas destined for Iran. Although the United Kingdom pub
licly threatened to do so, it stopped short of launching a military expedi
tion to enforce the terms of the concession.

In appealing to the International Court, the United Kingdom suc

ceeded in obtaining an ex parte preliminary indication to restrain Iran
and to preserve the status quo. This preliminary decision was struck
down a year later by the Court in its finding that it lacked jurisdiction
to entertain the suit. But, while failing to convince the Court, the
United Kingdom did make a major contribution to international juris
prudence by giving the Court an opportunity to examine exhaustively
every possible basis in support of its jurisdiction.
Insofar as the decision is concerned, it rests solidly on the Court's

precedents and introduces no new principles, nor suggests any novel

application of established legal doctrines. However, in the dissenting
opinions of four judges, principles of interpretation were proposed which
would have the effect of broadening the Court's jurisdiction beyond
its present limits.
Of perhaps greater importance than the decision itself, the case

highlights one of the most vexing of international problems: the legal
conflict between the private interests of foreign nationals and the power
of sovereign states. In the instant case, the magnitude of the Company's
property, approximating several hundred million dollars and prospective
earnings of many times that figure, would justify great popular interest.
Of added significance, the case is representative of foreign-owned prop

erty rights similarly situated in other countries,1 representing the pro-

1 Reliable estimates of the total investment in property owned by foreign nationals

are not available. Some idea of the magnitude is afforded by American private invest

ments abroad which amounted to $6.7 billion in 1936 as compared with $11.8 billion



1953] The Anglo-Iranian Oil Case 461

ductive facilities which supply the raw materials needed by the
economies of the free world.

A. The Underlying Problem
The conflict between foreign private interests and sovereign rights

is as old as international trade. In the last three hundred years, pri
vate persons have expanded their holdings throughout great parts of
the world, especially the colonial areas, under the protection of their
home governments. As these colonial and dependent areas began to

emerge as politically independent states in the early part of the twen

tieth century, their drive toward self-determination was checked by
the implacable forces of traditional policies of the Big Powers. Giving
inspiration and force to this drive for self-determination have been
the impact of two global wars, the advance of technology�especially
in communications�the growing popular revulsion against imperialism,
and the establishment of international machinery in a common effort to

preserve peace.
A parallel trend has been the increasing dependence of industrialized

North America and Europe on the raw materials of under-developed
countries. Spurred by the threatened depletion of raw materials in
the United States and the expansion of industrial production through
out the world, private companies have been rapidly adding facilities to

recover raw materials in foreign countries. This state of dependence
on foreign raw materials is not a temporary condition, but one which
promises for the future an ever-greater reliance by the heavy-consum
ing nations on commercially recoverable raw materials wherever they
may be situated.
The free world's industry of producing, processing and marketing

raw materials has been developed by private corporate enterprise. Be
cause of the great distances between foreign sources and consuming
markets and the great capital investment required for plants and mar

keting facilities, this industry has depended upon large-scale business
units. Under the circumstances, it is to be expected that such private
companies would be among the largest in the world. The largest of
all are the oil companies which are great international organizations
in 19S0. In this same period, British, Dutch, French, Belgian and Swiss investments
abroad probably increased in the same ratio and the total of these may be substantially
greater than the American investment. The term investment should be distinguished
from value which represents current market worth of the assets as determined either by
its replacement value or by its expected earnings.
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whose operations extend to all parts of the free world.2 So vast are

the resources of these oil companies in their control of alternative sources

of oil, in financial reserves, in influence over their own governments
and in the strength of their unified policies, that the governments of
producing countries are frequently faced with their superior bargaining
power. This power wisely employed can be of service to the world by
assuring stability and continuity of supplies; but irresponsibly employed
it fans the nationalism of local people who can dispossess, and in some

cases have rejected, the companies.
The international environment in which private companies operate

has radically changed over the past ten years, thanks to the principle
of equality of nations that is being promoted by the common effort
to preserve peace through the United Nations. This change is espe
cially noticeable in the relations between governments formerly domi
nated by the Big Powers and the large foreign-owned companies. These
local governments now insist upon a greater voice in the operations of

foreign companies within their borders and a higher participation in
their profits. The conflict arises upon the insistence of such govern
ments on revisions of the terms of concessions, frequently negotiated
during periods of domination by the Big Powers, and the demands by
foreign companies for the performance of the concession agreements.

B. Nature of the Relationship
The relationship between foreign companies and these states is a

contractual one governed by a "concession agreement." By their terms
these "concessions" grant partial or complete exemption from various
laws and government regulations and from excise and income taxes, and

grant to one or a few companies a long-term monopoly extending
over all or a large part of the entire country. They also provide that
in the event of a dispute, local courts and laws are to be superseded by re

course to some specified method of arbitration. In some cases, the

government stipulates that neither itself nor its successors shall enact

any law which controverts the concession terms or which would ter

minate or limit the concession. Few, if indeed any, concessions give
recognition to the possibility that changed economic conditions might
render the terms inequitable so as to warrant their revision.

The law of nations recognizes contractual relationships as falling into

2 See Senate Select Committee on Small Business, Committee Print No. 6, The Inter

national Petroleum Cartel, 82d Cong., 2d Sess. (1952).
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one of two major categories. Those created by a covenant between
two or more nations are classified as international treaties, and all others
are considered private contracts, despite the fact that one of the parties
may be a sovereign state. It is clear that a contract between a sovereign
and a foreign national does not qualify as a treaty even though it has
an extensive impact on the economic well-being and peace of other
countries. However, there is increasing authority which holds that
a contract between a government and a foreign national is sui generis
and defies classification in one or the other of the familiar categories
as developed to facilitate the application of legal process.
C. Application of Legal Process

In the event of a dispute, foreign nationals usually lack confidence
that local courts are independent of the legislature and the executive
with which the foreign national is in conflict. Furthermore, in most

countries, local courts are not empowered to review the legality of
acts by the local legislature. Excluding arbitration, the only legal
recourse, then, is to the International Court. However, the jurisdiction
of the International Court is restricted, since contractual relations be
tween a foreign national and a government are not subject to its juris
diction unless there is a declaration or treaty obligation on the part
of the sovereign state specifically consenting to the jurisdiction of the
World Court.
If the World Court had general jurisdiction over these contractual

relationships, a greater measure of stability might be promoted through
the application of the legal process. Equitable remedies including
specific performance, are recognized processes of the International Court,
often effecting such modification of contractual terms as would do equity
to the parties. As a general rule, the economic well-being of under
developed countries is best served by the preservation of the conces

sion arrangement, provided that the provisions for royalties and for
tax payments are fair and reasonable. But these controversies arise
out of the necessity to revise the concession terms and involve the

making of economic and political determinations. This is essentially
an administrative function and admittedly an onerous burden for courts
to assume.

II. Background of the Case
A. Up to the 1933 Concession Agreement
The present Anglo-Iranian Oil Company has its genesis in the

concession granted by Persia in 1901 to William Knox DArcy, a British
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subject acting for private interests. The terms of the concession are
contained in eighteen articles taking up only four pages. Considering
the fact that the concession creates a legal entity largely exempt from
the sovereign powers of the state, it is a remarkably brief document,
couched in the most general and ambiguous of terms. Pursuant to this
agreement, known as- the D'Arcy Concession, DArcy acquired exclu
sive rights to all petroleum in an area of 400,000 square miles for a

period of sixty years, and in return gave Persia the sum of �20,000 in
paid up shares equal to a 10 per cent stock ownership in the first com
pany, a royalty based on 16 per cent of the Company's profits, and a

cash payment of about $100,000. The concessionaire was exempt from
duties and excise taxes levied or to be levied by the Government.
Immediately following the discovery of oil in 1909, a second com

pany, Anglo-Persian Oil Company, was formed under the concession
but independent of the first company in which Persia had been given
a 10 per cent ownership interest. The Anglo-Persian Oil Company, in
1935 renamed Anglo-Iranian Oil Company, became thereafter the major
operating unit under the concession.
In 1914, the British Government acquired a majority interest in the

Company and simultaneously the Admiralty entered into a 30-year
contract with the Company for the purchase of fuel oil at sub-market
prices. The Company launched large-scale operations under highly
profitable conditions, but the royalties it paid to Persia were rela
tively meager. The discrepancy between Company income and the
reported profits on which royalties were payable appeared to lie in the
method of accounting (the Company books were not open for the in

spection of the Iranian Government). Disproportionate reserves were

charged off as expenses and later invested by the Company not only
in production facilities in Iran but in transportation and marketing
facilities outside the country. Profits were also minimized by the large
volume of oil supplied at sub-market prices by the Company to the

Admiralty, an agency of the majority stockholder. Thus, it appeared
to the Persians that the income of the Company in which they had a

16 per cent profit participation was being siphoned off by the Admiralty
and by the setting up of reserves used for capital expansion in which
their 10 per cent ownership participation was excluded.
The adoption of the Persian Constitution in 1910 and the subsequent

establishment of the Majlis (the Parliament) provided a measure of

protection to persons, particularly members of the Majlis, in question
ing the affairs of the Company. Resentment against the Company grew
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over the question of royalty payments, and finally resulted in the annul
ment of the Concession in 1932. Iranians charge that the Company
had given its support to the movement to cancel the concession in order
that a new agreement could be negotiated. Since no objective investi
gation has been made to unravel the confusing evidence, suffice it to

report the sequence of major events as they occurred:
(1) In 1930, Iran enacted a law levying income taxes which the

Company refused to pay, claiming exemption under the concession agree
ment. (Article 7 speaks of taxes on the products exported and imported;
no mention is made of other subjects of taxation such as income.)
(2) The Iranian Government annulled the concession in 1932 and

the Company, rather than insisting on its reinstatement, accepted the
annulment and demanded a new agreement.
(3) Instead of invoking the concession agreement calling for arbi

tration in Teheran, the British staged a naval demonstration in the
Persian Gulf, threatening to occupy the country and to incite local tribes
to revolt against the central Government if a new agreement were

not reached.

(4) The United Kingdom appealed to the Council of the League
of Nations to protect its interests in Persia.3

B. The 1933 Concession Agreement
Under political and military pressure applied by the British, a new

agreement was signed in 1933 making the following major revisions:

(1) Royalties were to be paid on the basis of fixed amounts per ton
rather than on a percentage of profits.
(2) Liability for income taxes was recognized by the Company, but

an "in-lieu-of" payment to the Government was provided.
(3) A limited profit-sharing provision specified that Iran would be

paid annually 20 per cent of the earned surplus in excess of the amount

shown on the 1932 financial statement and 20 per cent of the amount in
excess of dividends declared in 1932.

(4) On the expiration of the concession, payment was to be made
of 20 per cent of the amount representing the surplus difference between
the balance carried on the date of the expiration and the balance carried
on December 31, 1932.

This agreement failed to result in harmonious relations between the

3 L. o. N. Official Journal, 1932, 2296; see also L. o. N. Official Journal, 1933, 197-211,
827, 1606. The 1933 Agreement is set forth in the L. o. N. Official Journal, 1933, 16S3.
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Company and the government, although in the course of the next 18
years, production was increased from about 50,000,000 barrels in 1933
to 240,000,000 barrels in 1950. Over this same period, prices of crude
and refined petroleum increased from 200 to 300 per cent. Iran's total
oil revenue increased from �1,785,000 in 1933 to �16,000,000 in 1950.
However, serious questions remained unresolved in the minds of Iranians
due to the Company's policy of avoiding full disclosure of its accounts.
The apparently inequitable practices were:

(1) The continued sales to the Admiralty at prices below the mar

ket,
(2) The imposition on the Company of high income taxes by the

British Government, which in 1950 amounted to three times the amount
of Iran's total revenue, thereby reducing Iran's 20 per cent profit par
ticipation, and
(3) The restriction of dividend payments.
The less apparent and undisclosed practices were:

(1) The high rates of depreciation charged against income, thereby
reducing profits, and
(2) The transfer of products by the Company to non-consolidated

affiliates at lower prices, thereby shifting profits to these other companies.
With the end of the war, petroleum prices, held in check by wartime

controls, began to skyrocket, rendering more conspicuous the practices
of the Company which were nullifying the benefits to Iran of the limited

profit-sharing arrangement. Moreover, in 1943, a 50-50 profit-sharing
principle was established in Venezuela amounting to several times the
current royalty rate in Iran. Against this background, post-war negotia
tions were instituted and an agreement was finally reached in 1949

by the representatives of the Company and the Iranian Government.
This agreement, known as the Supplementary Agreement of 1949, in
creased average revenues per barrel from about 16 cents to 26 cents,
as compared with Venezuelan revenues per barrel of about 80 cents.

The Majlis refused to ratify the Agreement and subsequent efforts
by Iran to obtain more liberal terms from the Company failed. The

Company refused to improve its offer despite the fact that American

companies in Arabia had concluded and had announced an agreement
with King Ibn Saud establishing the 50-50 profit-sharing principle,
yielding Arabia substantially higher royalties per barrel on crude oil

exports as compared with the low Iranian royalty rates per barrel on

petroleum, largely exported as refined products.
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As a result of this apparently discriminatory treatment, great politi
cal pressure was generated in Iran against the Company, charging it
not only with attempting to perpetuate its unjust enrichment, but also
with interference in the political4 and economic life of the country. The
oil issue became the all-consuming topic in Iran, and the atmosphere
became so unfavorable to a settlement that a belated offer by the

Company toward the end of February 1951 was futile. The incum
bent Prime Minister Razmara was assassinated and replaced by Dr.
M. Mossadegh who

.
came into power advocating nationalization.

C. The 1951 Nationalization
In March 1951 the Iranian Majlis and Senate approved legislation

calling for the nationalization of the oil industry in Iran. This legisla
tion received Imperial assent on May 1, 1951, and was implemented
by the Iranian Nationalization Law of the same date.5 This law de
clared that from March 20, 1951, "The entire revenue derived from
oil and its products is indisputably due to the Persian nation." Na
tionalization was to be carried out under the supervision of a Joint Par
liamentary Board composed of five Senators, five Deputies, and the
Minister of Finance. The Board was empowered to consider the claims
of the government as well as of the oil company, and make recommenda
tions to the Iranian Parliament.
The Anglo-Iranian Oil Company protested against this annulment

of its concession agreement, and in its letter of May 8, 1951 to the
Iranian Minister of Finance, it set forth its objections, requested arbi
tration under Article 22 of the 1933 Agreement and named the Com

pany's arbitrator.6 The Iranian Minister's reply of May 20 stated:7

4 See Fatemi, Diplomatic History of Persia (1952). The most recent major example,
still vivid in the minds of Iranians, was the method which the British Government in co

ordination with the Russians chose in occupying Iran during World War II. Without

warning, they invaded the country from the North and South supported by aerial bom
bardment. The Shah was forced to abdicate, and military occupation was imposed
by the British and Russians. The strategy, according to Mr. Churchill's memoirs, was

justified by wartime expediency. The impression left on the Iranians was one of high
handed British policy. Iran was attempting to uphold a position of neutrality. Appar
ently, the British believed it unnecessary to ask for permission to use Iran as the supply
line to the Eastern front.

5 English translation may be found in the International Court of Justice, Application
Instituting Proceedings, Anglo-Iranian Oil Co. Case, p. 58 (Annex C).

6 Provisions of the 1933 Agreement, relative to the means of terminating the concession,
vere as follows:
Article 21 provided:
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First, the nationalization of industries is based on the right of the sovereignty
of nations, such as exercised by other governments, including the British Gov
ernment itself and the Mexican Government in different cases.

Second, a private agreement cannot obstruct the enforcement of this right,
which is based on principles of international rights.8
Third, the nationalization of the oil industry, which is based on the enforce

ment of the right of sovereignty of the Persian people, is not subject to arbi
tration, and no international authority is qualified to investigate this matter.

D. The United Kingdom Takes the Case to the World Court
No diplomatic settlement of the dispute seemed possible and on May

26, 1951, the United Kingdom appealed to the International Court of
Justice by filing its Application Instituting Proceedings in the Anglo-
Iranian Oil Company Case,9 in accordance with Article 40 of the Statute
of the Court.
"This concession shall not be annulled by the Government and the terms therein con

tained shall not be altered either by general or special legislation in the future, or by
administrative measures or any other acts whatever of the executive authorities."
Article 22 further provided:
"Any differences between the parties of any nature whatever and in particular any

differences arising out of the interpretation of this Agreement and of the rights and

obligations therein contained . . . shall be settled by arbitration."

If arbitration became necessary each party was to appoint an arbitrator and the two

arbitrators were to agree upon an umpire. If they could not agree upon an umpire
within two months, an umpire was to be named by the President of the Permanent

Court of International Justice at the request of either party. If either party refused

to appoint an arbitrator within sixty days, the International Court at the request of

either party could appoint a sole arbitrator. The award was to be based on the jurid
ical principles contained in Article 38 of the Court's Statute.
Article 26 specified that:
"This concession is granted to the Company for the period beginning on the date oi

its coming into force and ending on December 31, 1993.

"Before the date of December 31st, 1993, this concession can only come to an end

in the case that the Company should surrender the Concession (Article 25) or in the

case that the Arbitration Court should declare the concession annulled as a consequence

of default of the Company in the performance of the present agreement.
"The following cases only shall be regarded as default in that sense:

"(a) If any sum awarded to Persia by the Arbitration Court has not been paid
within one month of the date of the award;
"(b) If the voluntary or compulsory liquidation of the Company be decided upon.
"In any other cases of breach of the present agreement by one party or the other, the

Arbitration Court shall establish the responsibilities and determine their consequences."
7 Application, supra, n. 5, at 66.
8 Bishop rightly suggests that "international law" may better express what was in

tended, although "rights" is the word used in the translations. Bishop, The Anglo-Iranian
Oil Company Case, 45 Am. J. Int'l L. 749, 752, n. 10 (1951). [Author's footnote.]

9 Published by the International Court of Justice, 1951, General List No. 16.
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In this application, the United Kingdom asked the Court:

(a) To declare that the Imperial Government of Iran are under a duty to

submit the dispute between themselves and the Anglo-Iranian Oil Company,
Limited, to arbitration under the provisions of Article 22 of the Convention
concluded on April 29th, 1933, between the Imperial Government of Persia and
the Anglo-Persian Oil Company, Limited, and to accept and carry out any award
issued as a result of such arbitration.

(b) Alternatively,
(i) To declare that the putting into effect of the Iranian Oil Nationaliza

tion Act of the 1st May, 1951, insofar as it purports to effect a unilateral
annulment, or alteration of the terms, of the Convention concluded on the
29th April, 1933, between the Imperial Government of Persia and the Anglo-
Persian Oil Company, Limited, contrary to Articles 21 and 26 thereof, would
be an act contrary to international law for which the Imperial Government
of Iran would be internationally responsible.

(ii) To declare that Article 22 of the aforesaid Convention con

tinues to be legally binding on the Imperial Government of Iran and that,
by denying to the Anglo-Iranian Oil Company, Limited, the exclusive legal
remedy provided in Article 22 of the aforesaid Convention, the Imperial
Government have committed a denial of justice contrary to international law;

(iii) To declare that the aforesaid Convention cannot lawfully be

annulled, or its terms altered, by the Imperial Government of Iran, other
wise than as the result of agreement with the Anglo-Iranian Oil Company,
Limited, or under the conditions provided in Article 26 of the Convention;

(iv) To adjudge that the Imperial Government of Iran should give
full satisfaction and indemnity for all acts committed in relation to the

Anglo-Iranian Oil Company, Limited, which are contrary to international
law or the aforesaid Convention, and to determine the manner of such
satisfaction and indemnity.

III. The Case Before the World Court�Interim Measures of

Protection

A. The Request for Interim Measures of Protection
Subsequently, on June 22, Britain submitted a request to the Court

under Article 41 of the Court's Statute which provides: "The Court
shall have the power to indicate, if it considers that circumstances so

require, any provisional measures which ought to be taken to preserve
the respective rights of either party."10 The request sought permission
for the Company to continue its operations in Iran, as it had prior to
the Nationalization Act, until a decision on the merits of the case could
be rendered by the Court.

10 Statute of the International Court of Justice, Article 41 (adopted without change
from the statute of the Permanent Court of International Justice).
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The Iranian Government responded with a letter addressed to the
President of the Court,11 in which it raised the objection that the Court
lacked jurisdiction, on the grounds that the United Kingdom was not
a party to the dispute, and that the dispute was not one which the
Iranian Government had agreed to refer to the Court.12 This letter,
however, was not considered as a preliminary objection13 to the Court's

jurisdiction, so there was no question relating to its jurisdiction before
the Court when it entered its Order of July 5, 1951,14 relative to the
British request for interim protection. Iran having defaulted in raising
the question of jurisdiction, the Court had the choice of deciding con

clusively the question of jurisdiction on its own initiative or of render

ing interim measures of relief pending a final adjudication of the question
of jurisdiction.13
In its Order of July 5, 1951, the Court indicated the following interim

measures of protection, to apply on the basis of reciprocal observance:
(1) That the Iranian Government and the United Kingdom Government

should each ensure that no action is taken which might prejudice the rights
of the other party in respect to the carrying out of any decision on the merits
which the Court may subsequently render;
(2) That the Iranian Government and the United Kingdom Government

should each ensure that no action of any kind is taken which might aggravate or

extend the dispute submitted to the Court;
(3) That the Iranian Government and the United Kingdom Government

should each ensure that no measure of any kind should be taken designed to

hinder the carrying on of the industrial and commercial operations of the Anglo-
Iranian Oil Company, Limited, as they were carried on prior to May 1st, 1951;
(4) That the Company's operations in Iran should continue under the

direction of its management as it was constituted prior to May 1st, 1951, sub

ject to such modifications as may be brought about by agreement with the
Board of Supervision composed of two members appointed by each of the said
Governments and a fifth member, who should be a national of a third State
and should be chosen by agreement between these Governments, or, in default
of such agreement, and upon the joint request of the Parties, by the President
of the Court.
The Board will have the duty of ensuring that the Company's operations

are carried on in accordance with the provisions above set forth. It will, inter

U Anglo-Iranian Oil Co. Case, I. C. J. Reports 1951, p. 92.
12 The letter also contested the validity of the 1933 Agreement, and) summarized Iran's

grievances against the Company.
*3 See Hudson, The Thirtieth Year of the World Court, 46 Am. J. Int'l L. 1, 22 (1951).
14 Anglo-American Oil Co. Case, I. C. J. Reports 1951, p. 89.
15 A default judgment will bind the defaulting party; see Albanian Corfu Channel

Case, Judgment of Dec. 15, 1949, I. C. J. Reports 1950, p. 244.
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alia, have the duty of auditing the revenue and expenses and of ensuring that
all revenue in excess of the sums required to be paid in the course of the
normal carrying on of the operations and the other normal expenses incurred
by the Anglo-Iranian Oil Company, Limited, are paid into accounts at banks to
be selected by the Board on the undertaking of such banks not to dispose of
such funds except in accordance with the decisions of the Court or the agree
ment of the Parties.

B. Jurisdictional Requirements for an Interim Order
The Court in its order did not decide whether or not it had juris

diction over the controversy. The order, after reciting the specific
measures sought by Great Britain and the fact that the granting of the

request would in no way prejudice the position of the Iranian Govern
ment in the proceedings at which the definitive jurisdiction of the Court
would be determined, went on to find that . . . "whereas the complaint
made in the application is one of an alleged violation of international
law by the breach of the agreement for a concession of April 29th, 1933,
and by a denial of justice which, according to the Government of the
United Kingdom, would follow from the refusal of the Iranian Gov
ernment to accept arbitration in accordance with that agreement, and
whereas it cannot be accepted a priori that a claim based on such a com

plaint falls completely outside the scope of international jurisdiction;
. . . the(se) considerations . . . suffice to empower the Court to enter

tain the request for interim measures of protection."
Two judges16 dissented on the ground that the jurisdictional question

involved in granting interim measures was so bound up with the general
jurisdictional question raised that the Court should have determined its

competence before indicating the interim measures of protection. The

dissenting judges did not feel that the Court should pronounce finally
upon the question of competence, but that "The Court must consider
its competence reasonably probable." If there were no jurisdiction to

consider the merits of the case, there could be no jurisdiction to indicate
interim measures of protection. It was not sufficient that there might
be "a possibility, however remote" that the Court might be competent.
Because there was no presumption in favor of the competence of the

Court, the dissenting judges felt that the Court should have decided "in
a summary way and provisionally" whether the arguments against its
jurisdiction outweighed those in favor of it.
There is little precedent for the Court's decision.17 However, one

16 Judge Winiarski (Poland) and Judge Badawi Pasha (Egypt).
17 The Permanent Court of International Justice granted only two requests to indi-
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eminent authority on international law, in his discussion of the Iranian
jurisdictional question, states that the Court is justified in granting
a request for interim measures of protection unless the lack of juris
diction is patent.18
As indicated by conflicting opinions, the issue of jurisdiction was

admittedly a close question, about which there was real doubt.19 But,
as the Court stated, it could not be accepted a priori that the complaint
fell completely outside the scope of international jurisdiction. In taking
the position that it could issue an interim order to preserve the status

quo before determining the question of jurisdiction, the Court was in
accord with Anglo-American decisions as to the use of the interlocu
tory injunction at a similar stage.20 Indeed, any other position would
allow a violator to block the issuance of interim measures of relief by the

simple expedient of questioning the Court's jurisdiction. Moreover,
requiring the Court to decide conclusively that it was competent to

hear the case before issuing an interim order21 would unwarrantedly
delay interim measures in a case where speed is of the essence.22
The power given to the World Court by Article 41 of its Statute

corresponds more or less to the power given to national courts to issue

injunctions in cases where it is alleged that irreparable damage would
be done to the interests of the plaintiff before a final decision on the
merits could be rendered. Under municipal law the jurisdiction of the
court is not placed in issue, since if the court to which the request for
injunctive relief is addressed does not have jurisdiction, some other

municipal court will have jurisdiction, excluding, of course, the excep
tional situation in which there is legislation precluding relief by prelim
inary measures.

C. The Interlocutory Injunction in International Law

The use of the interlocutory injunction in international law must be

cate provisional measures. Electric Co. of Sofia and Bulgaria, P. C. I. J. Series A/B, No.
77, p. 74 (1939) ; Denunciation of the Treaty of November 2, 186S Between China and

Belgium, P. C. I. J. Series A, No. 8, pp. 6-11 (1927). (Measures were indicated only in

very general terms).
is Hudson, The Thirtieth Year of the World Court, 46 Am. J. Int'l L. 1, 22 (19S1).
19 For a discussion of the jurisdictional question, see infra, V, A.
2� United States v. United Mine Workers, 330 U. S. 2S8 (1947) ; Carter v. United

States, 135 F. 2d 868 (5th Cir. 1943); cf. Passmore Williamson's Case, 26 Pa. 9 (1855).
21 As per the position of the dissenting opinion.
22 See Maloney, Injunction Without Sanction, 27 Ind. L. J. 333, 345 (1952).
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distinguished from the power to enforce it.23 Many writers refuse to

consider the World Court's interim orders to preserve the status quo
pendente lite as injunctions, since to them the term "injunction" im
plies an efficient enforcement procedure through contempt proceedings
as well as through other coercive measures.24 Leaving aside, however,
the question of enforcement, there is a similarity between Anglo-Ameri
can interlocutory injunctions and the interim orders of the World Court.
Both are used for the purpose of preserving the status quo pendente
lite; both take priority over the routine business of the courts;26 in

both, opportunity is afforded for prompt argument before the order is
issued,26 and if the order is granted it takes the form of a direction to
the defendant to preserve the status quo pending final adjudication of
the controversy. As yet, the International Court has not developed a

procedure for protecting the defendant as a condition to granting interim
relief similar to the Anglo-American requirement that the complainant
post a bond as a condition precedent to obtaining interlocutory relief,
but it has been argued that the Court has the power to require security
in such cases.27
The authority for the World Court to grant injunctive relief is found

in Article 38 of the Court's Statute, which empowers it to apply "the

general principles of law recognized by civilized nations."28 In cases

where the Court has made use of the interlocutory injunction, it has not
freed the remedy from its Anglo-American limitations, such as the re

quirement of inadequacy of a money judgment, or other "legal" remedy,
and the restriction to use solely for the protection of property rights.29

23 The problem of the enforcement of an interlocutory injunction in international law
is discussed infra, IV, A.
24 See Orfield, The Use of the Injunction in International Disputes, 40 Georgetown L. J.

399 (1951).
25 See 1936 Rules of the Permanent Court of International Justice, Article 61 (2) ;

Hudson, The Permanent Court of International Justice, 1920-1942, 748 (1943).
26 See 1936 Rules of the Permanent Court of International Justice, Article 61 (8). See

also Dumbauld, Relief Pendente Lite in the Permanent Court of International Justice, 39
Am. J. Int'l L. 291 (1945) .

27 See Dumbauld, Interim Measures of Protection in International Controversies 162

(1932).
28 Statute of the International Court of Justice, Article 38 (lc). See also Jienks,

Equity as a Part of the Law Applied by the Permanent Court of International Justice,
53 Law Q. Rev. 519 (1937).
29 See Gee v. Pritchard, 2 Swans. 402 , 36 Eng. Rep. 670 (Ch. 1818) (first enuncia

tion of this rule). For the development of the use of the injunction in personal rights,
see Chafee and Simpson, Cases on Equity 1228-1353 (3d ed. 1951).
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Protection of property rights has been involved in all three cases in
which the World Court has employed the remedy of interim relief,30
and the Court has been very hesitant to indicate interim measures of
protection when the payment of an indemnity has been available as an

alternative relief.31
It seems questionable whether the World Court is as yet prepared

to adopt the approach advocating the use of the injunction in all cases
where other remedies are not as efficient to the ends of justice.32 Once
the World Court decides to use the remedy, however, it does "fit the

punishment to the crime" and does "suggest" the measures it thinks

appropriate, regardless of the exact relief proposed by the applicant.
Such a suggestion proprio motu was made in the Iranian case, where
the Court suggested the establishment of a Board of Supervisors to carry
on the operations of the oil industry.33
There are several possible reasons for the infrequent use of interim

injunctions by the World Court. One is the lack of an adequate en

forcement procedure. No sanctions were provided in the Statute for
disobedience of the interim measures that might be indicated under
Article 41.34 The United Nations Charter provides a possible enforce
ment mechanism by conferring on the Security Council the right to

"make recommendations or decide upon measures to be taken to give
effect to the judgment" rendered by the Court.35 The current Iranian

case, however, indicates that an effective sanction for the enforcement
of interim orders was not thus created.36
A second reason may be found in the fact that in the system of law

which developed on the continent the usual method for enforcing judg
ments has been through execution in natura (a very broad remedy)
rather than by the narrower in personam enforcement of judgments.

�o Belgian-Chinese Case, supra, n. 17; Electricity Co. Case, supra, n. 17; Iranian Case,

supra, n. 14.
31 Southeastern Greenland Case, P. C. I. J. Series A/B, No. 48, pp. 288-289 (1932).
32 This approach has been adopted by the American Law Institute. See A. L. I. Re

statement, Torts '�� 933, 936 (1939) although it is only slowly findings its way into ac

cepted court practice.
33 See III, A, supra.
34 On the first two occasions when interim measures were indicated by the Court, how

ever, they were voluntarily complied with. Belgian-Chinese Case, supra, n. 17; Elec

tricity Case, supra, n. 17.
35 U. N. Charter, Article 94.
36 The lack of enforcement of the interim order in the Iranian case is discussed, infra,

IV.
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Therefore, although Anglo-American equitable remedies more or less
have their parallel in the continental system, a civil remedy similar
to the Anglo-American temporary injunction has, due to a lack of
necessity, been slow to develop. The decisions of the World Court in
their infrequent use of the temporary injunction, have reflected the
continental practice.
Thirdly, the method by which cases reach the World Court may be

responsible for the infrequent use of the injunction. Only states can

be parties to an action before the Court.37 In cases where the party
claiming injury is a national of the complainant state, it usually takes
some time for him to convince his government that it should take his
claim to the World Court. Unlike Britain's attitude in the Anglo-Iranian
Oil Company claim, governments will usually insist that the national
first exhaust his remedies in the courts of the offending nation, and will

attempt to settle the dispute through diplomatic channels. By the time
the case reaches the World Court an interlocutory order to preserve
the status quo will generally be of little value.

IV. The Case Before the Security Council

A. Proceedings Before the Security Council to Enforce the Court's
Judgment

In response to the Court's "indication" in its order of July 5, 1951,
Iran refused to recognize its legality but manifested a realistic desire
to continue existing operations with a minimum disturbance to the flow
of oil pending an agreement under the Nationalization Law. The prob
lem of enforcing the Court's "indication" arose in September when the
Iranian Government cancelled the visas of all the British employees of
the Anglo-Iranian Oil Company remaining in Iran who would not accept
individual contracts with the National Oil Company of Iran. British

employees refused this offer and they were ordered to leave the coun

try. With this interference with the Company's operation, Iran defied
the Court's order.38 As a result of this defiance, the United Kingdom

37 Statute of the International Court of Justice, Article 34(1).
38 The cancellation of visas was the result of the following events: The Iranian Gov

ernment issued an order requiring that tanker captains sign a receipt for Iranian oil

exported from the country, designating the amount, quality and destination (mention of

price and ownership omitted) ; the Company refused to comply, and gave notice of its
refusal to load non-Company tankers; soon thereafter the storage facilities became filled
and the refinery shut down, and at this point the National Oil Company offered indi
vidual contracts to the employees of the Company.
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appealed to the Security Council of the United Nations to enforce the
Court's order. According to the terms of Article 94 of the Charter,
the Security Council has the right to "make recommendations or decide
upon measures to be taken to give effect to [a] judgment" rendered by
the Court.30
On September 28, 1951, the United Kingdom Delegation to the Se

curity Council requested that their "Complaint of failure by the Iranian
Government to comply with provisional measures indicated by the Inter
national Court of Justice in the Anglo-Iranian Oil Company Case"40 be
placed upon the Council's agenda. Six meetings of the Council were
devoted to the consideration of the British complaint. Most of the dis
cussion, both before and after the matter was placed on the agenda,
involved the issue of the Council's jurisdiction, as limited by the "domes
tic jurisdiction clause" in the Charter. That clause reads as follows:41

Nothing contained in the present Charter shall authorize the United Nations
to intervene in matters which are essentially within the domestic jurisdiction
of any state or shall require the Members to submit such matters to settle
ment under the present Charter; but this principle shall not prejudice the
application of enforcement measures under Chapter VII.

s9 U. N. Charter Article 94 (2). Cf. Article 13 (4) of the Covenant of the League, em
powering the League to "propose" steps to be taken.

40 U. N. Doc. S/23S7.
41 U. N. Charter, Article 2 (7). Cf. the Covenant of the League, Article IS (8) : "If the

dispute between the parties is claimed by one of them, and is found by the Council, to

arise out of a matter which by international law is solely within the domestic jurisdiction
of that party, the Council shall so report, and shall make no recommendation as to its
settlement." In both the Covenant and the Charter responsibility or the limiting clause
lies primarily with the United States. See Jones, Domestic Jurisdiction from the Covenant
to the Charter, 46 HI. L. Rev. 219 (1951); Kelsen, Limitations on the Functions of the
United Nations, 55 Yale L. J. 997 (1946) ; Eagleton, The United Nations: Aims and

Structure, 55 Yale L. J. 974 (1946).
That "Article 15 (8) never hampered League activity to the extent that Article 2 (7)

has frustrated the operation of the United Nations," see Note, 27 N. Y. U. L. Rev. 329,
337 (1952): "A comparison of these clauses quickly points up some of the reasons. In

the first place, the Covenant left no doubt about the Council's power to determine if
the matter was within domestic jurisdiction. The United Nations clause is silent on who
shall decide whether or not the clause is applicable. The Covenant provided some stand
ard of decision�international law; the Charter remained silent. Under the Covenant,
only a party to the dispute could plead the clause, while under the Charter apparently
any state can put the clause into the issue. The final major difference was that the

Covenant limited the clause to disputes solely within the domestic jurisdiction, while the
Charter said essentially within the domestic jurisdiction." Ibid.
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B. The Issue of "Domestic Jurisdiction"
The principal objection to the Council's competence to entertain the

United Kingdom's complaint was based on the ground that the subject
matter of the complaint was within the domestic jurisdiction of Iran.
The United Kingdom had attempted to avoid this obstacle by bring
ing the case before the Security Council under Articles 34 and 35 of
the Charter as a dispute between itself and Iran which might involve
a threat to international peace and security.42 If this claim had been
upheld, the domestic jurisdiction clause, by its own terms, would have
been inapplicable.
Opinions of the members of the Security Council were divided on

three principal issues :

(1) Whether there was a dispute between the United Kingdom and
Iran,
(2) Whether the dispute was essentially within the domestic juris

diction of Iran, and
(3) Whether the dispute was one which endangered international

peace and security.
( 1 ) The United Kingdom took the position that the Iranian Govern

ment's interference with the Company's operations was contrary to the
provisional indications of the Court, and contrary to the provisions of
certain Treaties between Iran and Britain relative to the protection of
British nationals.43 Therefore, the Government of the United Kingdom
had both a right and an obligation, under international law, to protect
its nationals. The dispute, therefore, was between Iran and the United

Kingdom. Iran contended that there was no dispute between itself
and the United Kingdom, but merely a dispute between Iran and a

private company regarding an oil concession agreement to which the
United Kingdom was not a party.
The representative from Ecuador felt that the dispute was between

Iran and a private company and that the United Kingdom Government
was only entitled to give diplomatic protection to the Company as its
national. He raised the question whether the mere exercise of diplo
matic protection could transform a dispute between a state and a foreign
company into a dispute between states.44

42 See U. N. Doc. S/2357.
43 See infra, V, A, for a discussion of the United Kingdom's presentation of this claim

before the World Court.
44 U. N. Doc. S/PV. 562, pp. 3, 7.
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The representative from China was of the opinion that a dispute
existed between Iran and the United Kingdom; the United States' rep
resentative agreed with this opinion.
(2) The United Kingdom maintained that the dispute was not essen

tially within the domestic jurisdiction of Iran. This stand was based
on the argument that the resource value of Iranian oil is of such vital
concern to the international community that it must be considered to

be beyond the realm of Iran's domestic jurisdiction. By way of re

buttal, Iran contended that the act of nationalization was an exercise
of its sovereign rights, and essentially within its own domestic jurisdic
tion.45
The representative from Ecuador, in deciding whether a dispute fell

within the domestic jurisdiction of a state, felt that this question turned

upon the nature of the dispute and decided it was within Iran's domestic
jurisdiction. The Soviet Union's representative maintained throughout
the proceedings that the dispute was essentially within the domestic

jurisdiction of Iran, and relied squarely on Article 2, paragraph 7, as

a bar to the Security Council's competence.46
Yugoslavia's representative was of the opinion that the affair was

within the domestic jurisdiction of Iran, but favored the view that the

Security Council could and should attempt to aid in the achievement
of a satisfactory solution.47
The representative of China concluded that the nationalization was

exclusively within Iran's domestic jurisdiction. However, in view of
all the repercussions of this nationalization, he could not agree that
the dispute was entirely beyond the competence of the Security Council.

(3) The United Kingdom maintained that the dispute was one which
threatened international peace and security.48 The United States agreed
that the continuance of the dispute was likely to endanger international
peace and security.
A contrary opinion was expressed by the representatives .from Ecuador

and China, who felt that the dispute was not a situation which threatened
the maintenance of peace. The former based his conclusion on the

assumption that neither Iran nor the United Kingdom would attack the

other.4** The latter reached the same conclusion, although he preferred
not to view the conflict as domestic in character.

45 U. N. Doc. S/PV. 560, p. 11.
46 U. N. Doc. S/PV. 559, pp. 1, 2; S/PV. 561, p. 22; and S/PV. 565, p. 13.

47 U. N. Doc. S/PV. 561, pp. 17-19.
48 See n. 42, supra.
49 See n. 42, supra.
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Several resolutions were offered calling upon Iran to observe the

provisional indication of the Court.50 Each of these met with sugges
tions for modification.51 Finally a procedural motion offered by France52
was passed by the Council.53 This motion called for postponement of
debate on the final draft resolution requesting Iran to comply with the

provisional indication of the Court until the Court had passed upon its
own competence.
It was evident from these proceedings relative to the United King

dom's complaint that there was some confusion as to the determination
of the competence of the Council and that of the International Court
of Justice in a matter which involved the question of domestic jurisdic
tion.
Thus the representative of India stated:54

The question raised is whether the present dispute falls completely outside the

scope of international jurisdiction ... it seems clear that the question of juris
diction has not yet been finally decided by the Court and is, in fact, sub judice at

the present moment.
... It may not therefore be wise or proper for us to pronounce on this ques
tion while substantially the same question is sub judice before the International
Court of Justice.

The Netherlands' representative concurred in this view55 (as did
the representative of Ecuador) by stating that the question whether
the dispute fell within the domestic jurisdiction of Iran was a legal
question which should be decided by the International Court of Justice.56
It seems to be a well-grounded view that the determination by the

International Court and by the Security Council of the question of
domestic jurisdiction involved in a specific case, or the question of their
respective jurisdictions in a case, do not necessarily rest on the same

ground. Bases for the determination of that question are not necessarily
parallel. In any event, the grounds for the determination of that ques
tion by either of these two United Nations organs were not clarified

w> U. N. Doc. S/2358; U. N. Doc. S/23S8/Rev. 1.
W U. N. Doc. S/2379; U. N. Doc. S/2380; U. N. Doc. S/2358/Rev. 2; U. N. Doc.

S/2379, S/PV. S61, p. IS; TJ. N. Doc. S/2380, S/PV. S62, p. 10; U. N. Docs. S/23S7,
S/2358/Rev. 1, S/2358/Rev. 2. Security Council Official Records, 6th year, supp. for Oct.,
Nov. and Dec. 1951.

52 U. N. Doc. S/PV. S6S, pp. 2-3.
53 U. N. Doc. S/PV. 565, p. 12.
6* U. N. Doc. S/PV. 561, p. 17.
55 TJ. N. Doc. S/PV. 563, pp. 32-34.
�6 U. N. Doc. S/PV. 562, p. 10; S/PV. S6S, p. S.
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by either the Court's opinion or the Security Council's discussion in
the Anglo-Iranian affair.
A subsidiary question was raised and likewise left unsettled. This

concerned the question as to whether an interim "indication" by the
Court is a "judgment" within the meaning of Article 94 of the Charter,
and can thus be brought before the Security Council for enforcement.
Iran contended that only "final and binding" judgments may be so en

forced. Text writers have maintained that an interim indication may
also be properly brought before the Council under Article 94.57 The

question is still an open one.

V. The Case Before the World Court�Final Judgment
A. Judgment of July 22, 1952�Majority Opinion
The application filed with the Court on May 26, 1951, by the United

Kingdom had asked the Court to declare that the Government of Iran
had a duty to submit the dispute between it and the Anglo-Iranian Oil

Company to arbitration under the terms of the 1933 Concession Agree
ment, and to carry out any award issued as a result of such arbitration,
or alternatively:

(a) To declare that the Nationalization Law, insofar as it annuls
or alters the terms of the 1933 Agreement, was an unlawful act for
which the Iranian Government was internationally responsible;
(b) To declare that Article 22 of the Concession Agreement con

tinues to bind Iran, and that by denying the AIOC the legal remedy
provided for in that Article, the Iranian Government had committed
a "denial of justice contrary to international law;"
(c) To declare that the terms of the Concession Agreement could

not be annulled or altered by the Iranian Government except as pro
vided in Article 26;
(d) To adjudge that the Government of Iran give full satisfaction

and indemnity for all acts against the AIOC which were contrary to

international law or contrary to the terms of the Concession Agree
ment.

In reply, the Iranian Government filed its "Preliminary Observations:
Refusal of the Imperial Government to Recognize the Jurisdiction of
the Court." This postponed the proceedings on the merits until the

question of the Court's jurisdiction could be settled.

57 See Maloney, Injunction Without Sanction, 21 Ind. L. J. 333 (1952).
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Oral arguments were made between June 9 and June 23, 1952 and
on July 22 the Court handed down its decision, which reached the
conclusion that it had no jurisdiction to deal with the case submitted
to it by the application of the United Kingdom dated May 26, 1951.
The Court's decision was based on a four-fold determination of the

jurisdictional issues presented:

1. Jurisdiction Based on the Iranian Declaration Accepting Jurisdic
tion Under Article 36

The International Court's jurisdiction to deal with the merits of any
case brought before it must be based on the consent of the parties.
Unless the parties have conferred jurisdiction under one of the provi
sions of Article 36 of the Court's Statute, the Court is powerless to judge
any international dispute. In the Iranian case, the Court's jurisdiction
depended upon the legal effect to be given to the Declarations of the

parties under paragraph 2 of Article 36. Since the conferring of juris
diction under this so-called "optional clause" is based on reciprocity,
and since the parties in conferring jurisdiction are free to limit the juris
diction conferred, the Iranian Declaration, being more limited in scope
than the British, was controlling.
The relevant part of this Declaration, signed on October 2, 1930, and

ratified September 19, 1932, was as follows:58
The Imperial Government of Persia recognizes as compulsory ipso facto and

without special agreement in relation to any other State accepting the same

obligation, that is to say, on condition of reciprocity, the jurisdiction of the
Permanent Court of International Justice, in accordance with Article 36, para
graph 2, of the Statute of the Court, in any disputes arising after the ratifica
tion of the present declaration with regard to situations or facts relating di

rectly or indirectly to the application of treaties or conventions accepted by
Persia and subsequent to the ratification of this declaration . . .

Thus, in its Declaration, Iran consented to jurisdiction in "disputes
arising after the ratification of the present declaration with regard to
situations or facts relating directly or indirectly to the application of
treaties or conventions accepted by Persia, and subsequent to the rati

fication of this declaration."
Both parties agreed that Iran had consented to the Court's juris

diction only in cases where disputes relate to the application of a treaty
accepted by Iran. The parties disagreed, however, as to whether this
jurisdiction was limited to treaties and conventions entered into by

Certain exceptions, irrelevant for the purpose of this case, were then listed.
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Iran after the ratification of the Declaration or whether it was ex

tended to treaties and conventions entered into by Iran at any time.
In other words, the United Kingdom took the position that the words,
"and subsequent to the ratification of this declaration" referred to "situa
tions or facts," whereas Iran contended that the words "and subsequent
to the ratification of this declaration" referred to "treaties or conventions
accepted by Persia."
The Court, after reaching the conclusion that a grammatical con

struction would allow either interpretation, accepted the interpretation
put forth by Iran, basing their decision on Iranian history just prior
to, and at the time of, the making of the Declaration.
The Court took note of the fact that Iran, in 1927, had denounced

all treaties with other states relating to the regime of capitulations, and
had begun negoiating with these states to substitute new treaties based
on the principle of equality for these earlier and denounced agreements.
At the time of the Declaration under Article 36 (2), treaty arrange
ments had been made with some nations but not with all. Since Iran
was not certain of the legal effect of its unilateral denunciation of the

capitulation agreements, the Court felt it unlikely that Iran would,
at that time, have agreed to the submission of disputes arising out of
those treaties to the Permanent Court of International Justice. The
Court viewed the 1930 Declaration as something in the nature of a

unilateral act, rather than as any kind of bilaternal agreement. It
therefore considered the intention of Iran to be all-controlling, and
allowed into evidence all matters which might shed light on that inten

tion, a policy which would probably not have been followed had the
Declaration been viewed as forming part of a bilateral agreement. In
the latter case, the intentions of one of the parties, if not clearly ex

pressed in the Agreement, would not have been controlling.
In this connection, it is interesting to note that the Court allowed

into evidence, over the United Kingdom's objection, national laws of
Iran which were enacted at the time the Declaration was made for .the

purpose of interpreting it. The Iranian law of June 14, 1931, stated
that the Majilis approved the Declaration as signed by the representa
tive of Iran, ". . . together with the conditions of the Iranian Govern
ment's accession to the aforesaid Article." The terms of one of these
conditions read in part as follows:

In respect of all disputes arising out of situations or facts relating, directly
or indirectly, to the execution of treaties and conventions which the Govern

ment will have accepted after the ratification of the Declaration . . .
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The basic principle that the Court's jurisdiction is based only on

the consent of the parties, coupled with the Court's view of the Declara
tion as a unilateral expression of consent, rather than as part of a

multiple arrangement, combined to override the British objection that
the Iranian Law was "a purely domestic instrument, . . . written only
in the Persian language . . . and not communicated to the League or

to any of the other States which had made declarations," and the com

mon law principle that any unilateral assumption of an obligation should
be construed most strictly against the party assuming it, since he is in

complete control of the situation and of the manner in which his obliga
tion is expressed.59
2. Jurisdiction Based on Most-Favored Nations Clauses Found in

Anglo-Iranian Treaties of 1857 and 1903 as Applied to Irano-
Danish and Irano-Swiss Treaties of 1934 and Irano-Turkish Treaty
of 1937

The United Kingdom maintained that even if the Iranian Declara
tion of 1930 be construed so as to apply only to disputes relating to

treaties accepted by Iran after its ratification, the Court still had juris
diction by virtue of early treaties between the United Kingdom and

Iran, Coupled with subsequent treaties between Iran and other coun

tries, entered into after the 1930 Declaration. The two treaties be
tween Iran and the United Kingdom relied upon were the Treaty of
March 4, 1857, and the Commercial Convention of February 9, 1923.
Article IX of the Treaty of 1857 provided:

The High Contracting Parties engage that, in the establishment and recogni
tion of Consuls General, Consuls, Vice-Consuls, and Consular Agents, each
shall be placed in the dominions of the other on the footing of the most-favoured
nation; and that the treatment of the respective subjects, and their trade, shall
also, in every respect, be placed on the footing of the treatment of the subjects
and commerce of the most-favoured nation.

Similarly, Article II of the 1903 Commercial Convention provided:
It is formally stipulated that British subjects and importations in Persia, as

well as Persian subjects and Persian importations in the British Empire, shall
continue to enjoy in all respects, the regime of the most-favoured nation . . .

The British right to most-favored nation treatment having been estab-

59 Cf. the assenting opinion of Judge McNair, concurring with the majority on all

points except the admissibility into evidence of the Iranian Law, the admissibility of

which he deemed questionable, and its evidentiary weight slight. Anglo-Iranian Oil Co.

Case, Preliminary Objection, Judgment of July 22, 1952, I. C. J. Reports 1951, p. 112.
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lished in these two treaties, the United Kingdom sought to apply them
by relying upon post-1930 Declaration treaties. Illustrative is the
Treaty of 1934 betweeen Iran and Denmark, which provides as follows:

The nationals of each of the High Contracting Parties shall, in the Territory
of the other, be received and treated, as regards their persons and property,
in accordance with the principles and practices of ordinary international law.
They shall enjoy therein the most constant protection of the laws and authorities
of the territory for their persons, property, rights and interests.

The United Kingdom argued that Iran's treatment of the Anglo-
Iranian Oil Company, a British national, was a breach of the principles
and practice of international law, which Iran promised to observe
vis-a-vis Danish nationals and which, by the operation of the most-
favored-nation clause, Iran was obligated to observe vis-a-vis British
nationals. Without determining the question whether or not the Iranian
treatment of the AIOC was contrary to the principles of international
law, one can recognize the fact that the treaties relied upon by the
United Kingdom do place an obligation on Iran to treat British nationals

according to the principles of international law, whatever this standard

may be. The acceptance of the British position, however, requires the

acceptance of an additional assumption�i.e., that the legal effect of
the most-favored-nation clause is to determine not only the standard
of treatment of British nationals, but also to confer jurisdiction on the
International Court for the settlement of disputes relative to the in

fringement of the obligation. It is no new concept in international law
to recognize that rights and obligations may exist which are unenforce
able due to a lack of jurisdiction.60
This secondary assumption the Court refused to accept, stating that

". . . while Iran is bound by her obligations under these treaties as

long as they are in force, the United Kingdom is not entitled to rely
upon them for the purpose of establishing the jurisdiction of the
Court . . ."61

The Court concluded that the treaty containing the most-favored-
nation clause was the basic treaty establishing the juridical relationship
between the United Kingdom and Iran. The third-party treaties, in
dependent of and isolated from the basic treaty, cannot produce any
legal effect as between the United Kingdom and Iran. Such treaties
are res inter alios acta.

60 This anomaly also exists in the Anglo-American legal system.
61 Anglo-Iranian Oil Co. Case, I. C. J. Reports 1952, p. 109.
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3. Jurisdiction Based on the Concession Agreement of 1933
The Court also rejected the United Kingdom's argument that the

Concession Agreement of 1933, a settlement reached through the good
offices of the League of Nations, constituted an international treaty be
tween Iran and the United Kingdom.
The Concession Agreement, signed by Iran and by the Anglo-Iranian

Oil Company on April 29, 1933, was held to be a private contract be
tween Iran and a private foreign corporation. The fact that the United
Kingdom held the majority common stock interest in the Company did
not convert the private agreement into an international treaty. Hence,
there was no privity of contract between the Government of Iran and
the Government of the United Kingdom. Although the making of the

Agreement was influenced by the good offices of the Council of the

League, this circumstance had no bearing on the legal effect of its

private character. In the League of Nations proceedings, the only en

gagement undertaken by Iran to the United Kingdom was its promise
to negotiate with the Company. This engagement was fully executed

by Iran, and no pledge of any kind relative to the new concession was

given to the United Kingdom. The 1933 Concession Agreement was

therefore held not to have any of the characteristics of an international

treaty.
4. Jurisdiction Based on the Doctrine of Forum Prorogatum
The United Kingdom's position that Iran, in submitting its conclu

sions to the Court, including several questions which were not objec
tions to the Court's jurisdiction, had conferred jurisdiction upon the

Court, was also futile. This doctrine of jorum prorogatum, familiar
in municipal law, has no place in the jurisprudence of the International

Court, since the basic principle underlying its jurisdiction is the volun
tary consent of the parties. Iran, having consistently denied the Court's

jurisdiction, could not be considered as having submitted to it, despite
its appearance before the Court.

Having reached the conclusion that no jurisdiction existed to deal
with the case submitted by the United Kingdom, the Court did not dis
cuss the merits of the controversy, and stated that with its final judg
ment the provisional measures previously ordered now ceased to be

operative.
B. Minority Opinions
Four judges filed dissenting opinions, reaching the conclusion, on

various grounds, that the International Court had jurisdiction over
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the merits of the controversy. The following brief survey of each of
these points of view highlights their differences:

(1) Judge Alvarez: Judge Alvarez concluded that the Court had
jurisdiction by reason of the Iranian Declaration of 1930, and by rea

son of the international right of nations to protect the interests of their
nationals abroad. This right is deemed to be conferred upon nations
by international law, and is one which is enforceable in the Interna
tional Court. Indeed, the learned judge goes further in stating that,
"International law and the International Court of Justice are, at the
present time, closely linked together: it is impossible to conceive of an
international Court which does not apply the law of nations, or of this
law without a Court to apply it."02 This is distinctly a minority view
of the current status of international law, and apparently a confusion
between the "is" and the "ought to be" of the international juridical
order. Although many agree that all international rights and obliga
tions ought to be enforceable before the International Court, few sub
scribe to the view that this stage of judicial development has been at

tained. The acceptance of the view that all international rights and

obligations are enforceable before the World Court necessarily negates the
idea that a body of law can exist when it lacks enforcement machinery.
Considering the relatively short time during which there has been an

enforcement agency in the form of a duly constituted court, in the
international field, and the relatively narrow limits of its jurisdiction,
the acceptance of Judge Alvarez's premise leads one to the logically
inescapable conclusion that international law has been in existence only
a short time and that as a body of law it is extremely restricted in its

application. This view of international law, similar to the view taken

by John Austin in his analytical jurisprudence, i.e. that international

law, lacking sanction, is not law at all, is a view which Judge Alvarez
would be the last to accept. His underlying philosophy of law, appar
ent from his opinion, is one deeply rooted, in an acceptance of the reality
of the law as a developing sociological phenomenon. Judge Alvarez's view
of the law as a living and developing social reality is commendable; his
criticism of a strict reliance upon rules of logic for the interpretation of

legal or conventional texts is sound, and reminiscent of Justice Holmes.
The similarity between Alvarez's statement that "International life is

not based on logic"63 is strikingly similar to Holmes' oft-quoted phrase

62 Id. at p. 131.
63 Id. at p. 126.
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that "The life of the law has not been logic: it has been experience."64
This recognition of the law's "social" growth and of the importance

of any given society and its body of law to their mutual development
should lead to a realization of the extreme dependence between the two,
and to the realization that the one cannot be made to develop beyond
the limits fixed by the other. It is submitted that this fact has escaped
the attention of the learned jurist in his most laudable enthusiasm for

turning the wheels of progress towards the rapid development of an

effective international legal system.
(2) Judge Hackworth: In striking contrast is the reasoned and

mechanically logical opinion of Judge Hackworth. Accepting as his basic
premise the fact that the jurisdiction of the International Court is a

limited one based on the consent of the parties alone, Judge Hackworth
disagrees with the majority interpretation of the most-favored-nation
clauses contained in the Anglo-Iranian Treaties of 1857 and 1903, and
with their interpretation of the effect of the recent treaties between
Iran and Turkey, Denmark, and Switzerland respectively.
He concludes that the view that the treaty containing the most-fa

vored-nation clause is the basic treaty upon which the United Kingdom
must rely, is erroneous, in that it places emphasis on the wrong treaty.
His own opinion is that the treaties between Iran and Denmark of 1934,
Iran and Switzerland of 1934, and Iran and Turkey of 1937, are the
basic treaties, and that ". . . the most-favored-nation clause in the
earlier treaties is merely the operative part of the treaty structure in
volved in this case. It is the instrumentality through which benefits
under the later treaties are derived."65 This view leads Judge Hack-
worth to the conclusion that the United Kingdom could rightfully in
voke the Irano-Danish Treaty, in claiming protection for its national
abroad.

Admitting that the Court's jurisdiction can be based only upon con

sent, and must be limited to the terms and conditions specified in the
consent given, Hackworth goes on to point out that the giving of con
sent is a voluntary and unilateral act, and that the Court's function
is not to give the declaration accepting jurisdiction a more restrictive

meaning or a broader meaning than the State itself has provided. He
found no suggestion in the Iranian Declaration that action under it
"be premised exclusively on a single treaty,"68 and therefore justifies

64 Holmes, The Common Law 1 (1881).
65 Anglo-Iranian Oil Co. Case, I. C. J. Reports 19S2, p. 138.
66 Id. at p. 140.
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the telescoping together of the two treaties for the purpose of declaring
that the Court has jurisdiction.
(3) Judge Read: Judge Read's dissenting opinion was based on two

major points of disagreement. First, he felt that the Persian Declara
tion of 1930, although drafted unilaterally, should be considered as

part of a bilateral or multi-lateral treaty arrangement, in view of the
fact that it was expressly related to Article 36 of the Statute of the

Court, and to the declarations of other states which had deposited, or
might in the future deposit, reciprocal declarations. The making of
declarations pursuant to Article 36 was intended by each declarant
state to establish a reciprocal legal relationship, consensual in nature,
and essentially bilateral. Thus he felt that the principles of international
law which govern the interpretation of treaties should also govern the

interpretation of the Persian Declaration, and therefore rejected the
use of a restrictive interpretation. Upon a close examination of the
Declaration of 1930, Judge Read singled out the words ". . . with

regard to situations or facts relating directly or indirectly to the appli
cation of treaties or conventions accepted by Persia," for careful scru

tiny. He concluded that the Persian Government, at the time of mak

ing the Declaration, must have been aware of the most-favored-nation
clause contained in the two Anglo-Iranian treaties, and that the dispute
and the facts involved in the instant case related directly to the applica
tion of these treaties, as well as indirectly to the application of the

provisions of the Danish Treaty. Thus he felt that the effect of the
Declaration coupled with the early treaties and the Danish Treaty was

to bring the dispute within the jurisdiction granted to the World Court

by Iran. He stated:67
If the words "directly or indirectly" had been omitted from the Declaration,

it would have been possible to assume that the jurisdiction was restricted to

situations or facts which related directly to treaties or conventions accepted
by Persia. But the words "directly or indirectly" were not omitted from the

Declaration; and any attempt to construe it by ignoring this expression would

amount to revision which a judge cannot do.

Secondly, Judge Read concluded that the Court was not competent,
in preliminary proceedings, to decide whether or not an international

agreement arose in 1933 between the Government of the United King
dom and the Government of Iran.

67 Id. at p. 145. See the Court's opinion�Peace Treaties (Second Phase), I. C. J.
Reports 1950, p. 229. "It is the duty of the Court to interpret treaties, not to revise

them."
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The United Kingdom had referred to the 1933 Agreement as "The

treaty stipulation arising out of the settlement in 1933, though the
mediation of the Council of the League of Nations of the international
dispute between the United Kingdom and Persia, the conditions of
which settlement are contained in the Concession Convention concluded
by the Imperial Government of Persia with the Anglo-Persian Oil

Company of that year."68 The United Kingdom claimed that the 1933

Agreement included "the substance of an implied agreement" between
the two Governments because there was "an implied agreement between
them ... to the effect that the Iranian Government undertook to ob
serve the provisions of its Concessionary Convention with the Company."
Judge Read noted that such an implied agreement is fully operative

to create an obligation in international law, and was of the opinion that
whether or not such an agreement existed was a matter partly of fact
and partly of law.
The provisions of Rule 62 enable the Court to deal summarily with

questions of jurisdiction which can be decided without prejudging issues
on the merits. The Rule does not allow the Court to decide, in pre
liminary proceedings, issues of law or fact which are linked to the
merits of the case. Thus, the learned judge was of the opinion that
the question of whether an agreement, operative to create obligations
in international law, had arisen between the two governments in 1933,
was a question which the Court ought not to have decided in preliminary
proceedings; but which could be decided only upon joining this issue
to the merits.

(4) Judge Carneiro: Judge Carneiro agreed with the majority opin
ion in its conclusion that the 1933 Concession Agreement could not

be deemed an international treaty. He did, however, point out the
international significance of the agreement, and felt that it could not
be regarded simply as a private contract, although it fell short of meet
ing the standards of an international treaty within the meaning of Arti
cle 36, paragraph 2.69

He also accepted, argumentandi gratia, the majority view that the
Persian Declaration of 1930 consents to the jurisdiction of the Court
only in respect to treaties entered into subsequent to September 19,
1932, but concluded that jurisdiction had been conferred by the Anglo-
Iranian Treaties of 1857 and 1903 (which include most-favored-nation

68 Clause (c) of the United Kingdom Submission No. 4.
69 Which limits the jurisdiction of the Court to international treaties.
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clauses) by virtue of the application of the three treaties between Persia
on the one hand, and Denmark, Turkey and Switzerland on the other.
Like Judge Hackworth, he regarded the latter treaties as the principal
instruments, rather than the two earlier treaties.
Having established the obligation on the part of Iran to treat British

nationals in accordance with the common principles of international law,
Judge Carneiro then examined the question whether or not the Na
tionalization Law of 1951 met this standard. He admitted that na

tionalization is not generally the concern of international law, particu
larly in cases where there is no discrimination between nationals and
foreigners, and that the Iranian laws contained nothing indicating dis
crimination. However, since the Iranian Law applied only to the British

Company, Judge Carneiro believed that there was reason to hold that
discrimination existed. By finding that no actual compensation to
the Company had been paid and that the only other recourse available
to the Company was in the courts of Iran, where "popular passions were

inflamed" due to the general concern with "national liberation," Judge
Carneiro reached the conclusion that a case involving a denial of jus
tice had been made out by the United Kingdom. His opinion, therefore,
was that there had been "serious violations of the principles and prac
tice of international law, of principles the observance of which had been

guaranteed to British nationals in Iran by three treaties subsequent to
the ratification of the Iranian Declaration accepting the jurisdiction of
the Court,"70 and that the objection to the Court's jurisdiction should
have been overruled.

VI. Conclusion

The Anglo-Iranian oil case is representative of the potential conflict
ing interests between sovereign states and foreign nationals in a major
segment of the world's economic life. Because Iran chose to contest

the jurisdiction of the Court, and was successful, the substantive issues

in the controversy were not judicially appraised.
In upholding Iran's contention, the Court held firmly to established

precedents by adhering strictly to the principle that its jurisdiction is

dependent solely upon the consent of the parties before it. The con

test between the parties as to whether Iran, in its Declaration of 1930,
had conferred jurisdiction upon the Court that would include the instant

case, was resolved by giving great weight to evidence of Iran's intention.
The Court reviewed not only the document which conferred consent

7� Anglo-Iranian Oil Co. Case, I. C. J. Reports 19S2, p. 171.
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but also admitted collateral evidence concerning Iran's national legis
lation and its position vis-a-vis other nations, and relied heavily upon
this latter evidence to interpret Iran's intent in the Declaration. The
reliance on such collateral evidence was a departure from the more

generally accepted practice of limiting the interpretation of bilateral
or multi-lateral undertakings to the language of the document itself.
In relying on collateral evidence the Court's decision may be considered
as tending to establish a rule that the consent of sovereign states to

its jurisdiction under the "optional" clause is a unilateral undertaking.
If this proves to be the case, future plaintiffs will have a greater bur
den in overcoming the defense of lack of jurisdiction. It will be neces

sary to demonstrate, not only by the language of the declaration but
also by reference to the defendant's national and foreign policies, that
the consent to jurisdiction is unambiguous and clearly intended.
In addition to jurisdiction, other questions should be considered in

determining whether a case should be accepted by the Court: Does
the controversy fall within a frame of reference which is international
rather than municipal? Is the dispute justiciable rather than political?71
And, is it technically possible for the Court to determine the relevant
facts on which a judgment can be based and to resolve the administra
tive problems with respect to the enforcement of its judgment?72
In the absence of these necessary conditions, the Court cannot per

form a judicial function. Aggressive action by courts in areas of con-

71 Similarly, national courts refuse to entertain cases deemed political rather than

justiciable. See Coleman v. Miller, 307 U. S. 433 (1939) ; Pacific States Telephone &

Telegraph Co. v. Oregon, 223 TJ. S. 118 (1912) ; Luther v. Borden, 7 How. 1 (TJ. S. 1849) ;
Fergus v. Marks, 321 111. 510, 152 N. E 557 (1926) See also Field, The Doctrine of Politi
cal Questions in the Federal Courts, 8 Minn. L. Rev. 485 (1924) ; Post, The Supreme Court
md Political Questions (1936).

72 This requirement is familiar in the acceptance of equity jurisdiction by national
courts. See Beck v. Allison, 56 N. Y. 366 (1874); Fletcher v. Hylan, 125 Misc. 489, 211

N. Y. S. 397 (1925) (continued supervision as an obstacle to the decree), noted in 10
Minn. L. Rev. 172 (1926) ; Powell Duffryn Steam Coal Company v. Taff Vale Railway
Company, L. R. 9 Ch. App. 331 (1874); Pomeroy, Specific Performance � 23 (3d ed.
1926) ; "The general rule is now well settled that, on account of the great difficulty
and often impossibility attending a judicial superintendence and execution of the per
formance, . . . (certain) contracts . . . will not be specifically enforced." Cf. Pound,
The Progress of the Law 1918-1919�Equity, 33 Harv. L. Rev. 420 (1920) ; Union Pacific
Ry. v. Chicago, R. I. & Pac. Ry., 163 U. S. 364 1896); The Salton Sea Cases, 172 Fed.
792 (9th Cir. 1909) ; Washington ex rel. Seattle v. Oregon�Washington R. & Nav, Co., 8
F. Supp. 98 (W. D. Wash. 1934).
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flict neglected or confused by legislative policy may be more harmful
than beneficial to the parties, and may undermine the prestige of the
judicial process since the Court would be criticized as usurping legis
lative power.73
A. An International Rather Than Municipal Framework
Assuming there is no disability as to jurisdiction, a controversy must

be international in character in order to be adjudicable before the World
Court. Foreign nationals doing business abroad are often adversely
affected by the municipal enactments of the state in which they are

located. If these enactments are discriminatory it is generally held
that the common law international rights of the foreign national are

infringed. His government, in its discretion, may bring his claim be
fore the World Court. If the municipal enactments are not discrimina
tory, it is generally accepted that the foreign national has no recourse

to international law. However, a special situation would appear to exist
in the case of foreign nationals who, under contract with sovereign
states, engage in producing and processing raw materials. Although
these contracts pertain to operations which fall exclusively within the
domestic jurisdiction of the sovereign state, other countries are affected

by reason of their dependence upon the supply of these raw materials.
In view of this economic interdependence among nations, it would be
more realistic to consider these operations as international in char
acter. However, serious as the problem may be, it does not appear to
be one which can be dealt with judicially without some measure of

policy guidance from the community of nations.

B. Justiciable Rather Than Political Disputes
A clear enough distinction exists between the progressive applica

tion of international law principles pursuant to established public in
ternational policy and the forced application of the legal process to

areas of conflicting rights in which such a policy is patently unsettled
or non-existent. In the formation of the World Court and its predeces
sor, the subscribing states intended that generally accepted principles of
law would be applied to cases over which they had given their consent

to jurisdiction. In the formation of the United Nations, the express
intent of the member states was to establish and maintain international

peace and security. Beyond this statement of ultimate objective, there
were few specific declarations expressing the will of the states, and no

73 See cases cited in n. 71, supra.
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provision for any international legislative body. In the absence of such
a body to establish international public policy, judicial decisions recon

ciling conflicting interests have to be made in a vacuum. Legislative
policy being non-existent, the will of the nations can be determined only
with respect to conflicts which are controlled by international treaties,
or conflicts regarding which there is a common acceptance of applicable
international law.
In the formulation of any international public policy, a fundamental

conflict arises between those powers who would preserve the status quo,
and the formerly dominated states whose drive for self-determination
dictates a revision in the patterns of international control. Admittedly,
the objective of both classes of states is peace and security; but how
this common goal can be achieved is sharply in dispute. How then can

judicial process be expected to perform a function with respect to areas

of conflicting interests when states themselves have been unable to

form an international legislative body which could, in some measure,
formulate international public policy?
The attempt by the United Kingdom to invoke the judicial and politi

cal machinery of the United Nations to preserve the status quo between
its national and the Government of Iran, highlights the futility of em

ploying either the judicial or the legislative process on an ad hoc basis
as crises arise and with respect to which there is no established inter
national public policy. For the reasons already explained, the Court
is not competent to deal with many controversies without benefit of

policy standards. It does not have the authority to formulate policies
as a standard of conduct to govern the community of nations which
themselves have not seen fit to accept or create policies governing them
selves.

C. Technical Problems of Fact-Finding and Enforcement
The World Court, like most national courts in Anglo-Saxon and civil

law jurisdictions, is fully empowered to employ technicians and other
administrative aids that may be necessary to reach a decision and to
facilitate the enforcement of its judgments.
If either the making of the decision or the execution of the judgment

involves a complex administrative undertaking, national courts have
often in the past found it sufficient justification to decline equity juris
diction. The tendency in recent years, however, has been to render and
enforce equity judgments in even the most complex of situations.74 No

74 See n. 72, supra.
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requests for equitable remedies made to the World Court have been
refused for this reason. Indeed, that Court has on many occasions
rendered such judgments propria motu to do equity to the parties.
There seems to be no reason why the World Court cannot, in even

the most complicated of cases, make use of the technical assistance
necessary to apply flexible administrative measures rather than limit
itself to strict legal concepts in the enforcement of its judgments.
This point of the complexity of controversies before the Court is

frequently confused with its competence. If the Court is otherwise
competent and has the benefit of a clearly-defined international public
policy, it would lack no authority, and with adequate resources it could
establish the administrative machinery necessary for the reaching of
its decisions and the enforcement of its judgments.
In summary, it should be noted that the international adjudication

of disputes, whether by judicial process or otherwise, cannot be expanded
at a more rapid pace than the acceptance by nations of common prin
ciples and policies which spell out more definitely how the ideal of
world "peace and security" may be promoted. The shift in the status

of underdeveloped states from dependence toward independence re

sults in their greater ability to insist on the recognition of their rights.
Conversely, other countries should reconcile the justice of these rights
with their general position that the maintenance of peace and security
is anchored to the preservation of the status quo. Contemporary inter
national machinery may be effective in preventing violent disruption of
the status quo, but this apparatus should not be employed to perpetuate
unjust conditions. If the universal ideal of peace and security is to

be achieved, some measure of readjustment in the relations between
states is essential. If this cannot be accomplished by direct negotia
tions between sovereign states, the only hope lies in the exercise of legis
lative functions by the United Nations. Until such international public
policies are established or multi-lateral treaties are concluded, encom

passing economic and political affairs, the World Court is, and will con
tinue to be, committed to a limited function.



PRIMARY ADMINISTRATIVE JURISDICTION AND THE
EXHAUSTION OF LITIGANTS

Bernard Schwartz*

TF THERE is one principle which students of administrative law in
this country have been consistent in their praise of, it has been

that of primary administrative jurisdiction. Under it, an administrative
agency is not only an operating instrumentality but it is usually the

primary and exclusive tribunal of first resort. This means that original
jurisdiction conferred upon an administrative agency is lost to the
courts whose functions in those cases is limited to judicial review, unless
the statutory provisions expressly preserve the jurisdiction of other
tribunals.1
The primary jurisdiction doctrine, like so many other principles which

are of basic importance in Anglo-American law, has been almost en

tirely of judicial handiwork. It can be traced directly to the cele
brated opinion of Mr. Justice White (as he then was) in Texas & Pacific
Ry. Co. v. Abilene Cotton Oil Co? That case involved an action by
a shipper to recover charges paid in excess of what was just and reason

able, the complaint also alleging that the rate exacted was discriminatory,
constituted an undue preference, and amounted to charging more for

a shorter haul than for a longer haul. The Interstate Commerce Act

provided that "... any person . . . claiming to be damaged by any
common carrier . . . may either make complaint to the Commission . . .

or may bring suit ... for the recovery of the damages for which such
common carrier may be liable under the provisions of this act, in

any district or circuit court of the United States of competent jurisdic
tion."3 In addition, the Act stated that ". . . nothing in this act con

tained shall in any way abridge or alter the remedies now existing at

common law or by statute, but the provisions of this act are in addition
to such remedies."4 And it was conceded that there was a common-law

right of action in a shipper to recover the excess over a reasonable rate

which he had paid to a common-carrier.

* Associate Professor, New York University School of Law; Editor, Administrative

Law Bulletin, Am. Bar Ass'n Section of Administrative Law.
1 McFarland and Vanderbilt, Cases and Materials on Administrative Law 662 (2d ed.

1952).
2 204 U. S. 426 (1907).
3 24 Stat. 379, 382 (1887).
* 24 Stat. 379, 387 (1887).

495



496 The Georgetown Law Journal [Vol.41: p. 495

These provisions of the Interstate Commerce Act clearly seemed to

provide for a choice of remedies in the aggrieved shipper, with his hav
ing an option to seek reparation in the Interstate Commerce Commis
sion or to pursue the carrier before the courts. The face of the statute
in this case, as Mr. Justice Frankfurter recently pointed out, thus gave
the ICC and the courts concurrent jurisdiction.5 Despite the express
statutory provisions preserving the judicial remedy, however, the Su
preme Court held that the Commission had exclusive jurisdiction in a

case of this type as concluded by Justice White in his opinion:6
... a shipper seeking reparation, predicated upon the unreasonableness of
the established rate must, under the act to regulate commerce, primarily in
voke redress through the Interstate Commerce Commission, which body alone
is vested with power originally to entertain proceedings for the alteration of
an established schedule, because the rates fixed therein are unreasonable.

The holding that the Commission had exclusive primary jurisdiction
in all cases involving the reasonableness of rates was necessary, asserted
Justice White, if that agency was effectively to exercise the regulatory
functions which the Congress had conferred upon it. Any other result
would destroy the uniformity of operation which was essential to the
efficacious operation of a regulatory scheme.7

I'or if, without previous action by the Commission, power might be exerted
by courts and juries generally to determine the reasonableness of an established

rate, it would follow that unless all courts reached an identical conclusion a

uniform standard of rates in the future would be impossible, as the standard
would fluctuate and vary, dependent upon the divergent conclusions reached
as to reasonableness by the various courts called upon to consider the sub
ject as an original question. Indeed the recognition of such a right is wholly
inconsistent with the administrative power conferred upon the Commission
and with the duty, which the statute casts upon that body, of seeing to it
that the stutory requirement as to uniformity and equality of rates is observed.

The seemingly unambiguous statutory language providing for con

current jurisdiction in the courts, Justice White went on, must give way
in view of the fact that its literal application would all but bring
to naught the working of the Interstate Commerce Act. There would
be no reason for endowing the administrative agency, established under
the Act, with both the authority to award reparation to an aggrieved
shipper and to command the carrier to desist from violation of the

5 Far East Conf. v. United States, 342 U. S. 570, 575 (1952).
6 204 U. S. at 448.
7 Id. at 440.
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Act in the future, if power was also left in the courts to grant relief
on complaint of any shipper.8

This must be, because, if the power existed in both courts and the Commis
sion to originally hear complaints on this subject, there might be a divergence
between the action of the Commission and the decision of the court. In other
words, the established schedule might be found reasonable by the Commission
in the first instance and unreasonable by a court acting originally, and thus a

conflict would arise which would render the enforcement of the act impossible.

The Abilene Cotton Oil case, in the words of one commentator, "is
probably one of the outstanding examples in all Supreme Court his

tory of 'interpretation' which leads to a result diametrically opposed
to clear and unambiguous statutory language."9 Yet his opinion in
that case has been considered the cardinal contribution of Mr. Chief
Justice White to the field of administrative law.10
Under the Abilene Cotton Oil case, questions calling for the appli

cation of technical competence in a field subjected to administrative

regulation must first be passed upon by the administrative agency con

cerned, even though the courts are not divested of jurisdiction and even

where, indeed, their jurisdiction appears to be expressly preserved by
the legislature. The "beneficient rule" enunciated in that case, as it
has been termed by Mr. Justice Frankfurter,11

. . . required resort to the Interstate Commerce Commission because not to

do so would result in the impairment of the general purpose of that Act. It
did so because even though theoretically this Court could ultimately review
such adjudications imbedded in the various judicial judgments�if a shipper
could go to a court in the first instance�there would be considerations of fact
which this Court could not possibly disentangle so as to secure the necessary
uniformity.

8 Id. at 441.
9 Davis, Administrative Law 665 (1951).
10 Ibid. "His opinions in the case of the Texas; & Pacific Railway Co. v. The Abilene

Cotton Oil Co. and the cases which followed it,'' reads the celebrated encomium pro
nounced by his successor upon the death of Chief Justice White, "are models of clear
and satisfactory reasoning which gave to the people, to state legislatures, to Congress,
and the courts a much-needed knowledge of the practical functions the Commerce
Commission was to discharge, and of how they were to be reconciled to existing gov
ernmental machinery, for the vindication of the rights of the public in respect of na

tional transportation. They are a conspicuous instance of his unusual and remarkable
power and facility in his statesmanlike interpretation of statute law. . . . The pioneer
work of Chief Justice White in this field entitles him to the gratitude of his country
men." Taft, C. J., in 257 U. S. xxv-xxvi (1922).

11 Dissenting, in Elgin, J. & E. R. Co. v. Burley, 325 U. S. 711, 759 (1945).
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That the primary jurisdiction doctrine articulated in the Abilene
Cotton Oil case is one which is essential to the effective functioning of
the administrative process�it has, indeed been termed the "Keystone
of the arch of administrative regulation,"12�is today disputed by
few. "Certainly," to quote from the opinion of a New York Court,
"sound policy would seem to dictate that courts should not interfere . . .

in matters highly technical in character and often far reaching in their
economic consequences, until they have been considered and passed
upon by the trained body established for that very purpose and espe
cially equipped to examine into the intricate facts commonly involved
in [administrative] problems."13 Uniformity and consistency in the

regulation entrusted to a particular agency are secured, and the limited
functions of judicial review are more rationally exercised, Justice Frank
furter informed us in 1952, by preliminary resort for ascertaining and

interpreting the circumstances underlying legal issues to agencies that
are better equipped than courts by specialization, by insight gained
through experience, and by more flexible procedure.14
At the same time, however, one may wonder whether there has not

been a tendency in the federal courts in recent years to carry the pri
mary jurisdiction doctrine too far. A few illustrative cases, chosen from

among those decided during the past few years, will serve to show this.
Far East Con], v. United States15 involved an action brought by the

Department of Justice under the Sherman Anti-Trust Act to enjoin a

so-called "dual rate" system enforced in concert by a group of steam

ship carriers engaged in foreign trade. Under the rate system in ques
tion, shippers who contracted to deal exclusively with the group of
carriers organized in the far East Conference were accorded rates sub

stantially lower than other shippers. Admitting the dual-rate system,
the carriers moved to dismiss the complaint on the ground that the
nature of the issues required that resort must first be had to the Federal
Maritime Board before a district court could adjudicate the Govern
ment's complaint.
The Supreme Court, in a six-to-two decision, held that defendants'

motion to dismiss should have been granted. In a case such as this,
Mr. Justice Frankfurter asserted, a district court cannot pass on the

12 Note, SI Harv. L. Rev. 1251 (1938).
13 Croydon Syndicate v. Consolidated Edison Co., 72 N. Y. S. 2d 846, 848-849 (Sup.

Ct. 1947).
1* Far East Conf. v. United States, 342 U. S. 570, 574 (1952).
15 342 U. S. 570 (1952).
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merits of the complaint before the Federal Maritime Board has passed
upon the question. In ". . . cases raising issues of fact not within the
conventional experience of judges or cases requiring the exercise of
administrative discretion, agencies created by Congress for regulating
the subject matter should not be passed over."16 Nor does the fact that
this action is brought by the Government, rather than by a private citi
zen, make any difference here. The same considerations of administra
tive expertise apply, whoever initiates the action.
To the majority of the Court, the Far East Conference case presented

only a clear-cut occasion for the reaffirmation of the doctrine of primary
jurisdiction. Yet that doctrine, as one commentator has aptly pointed
out, was developed in cases in which the court and the agency were

applying the same law.17 In this case, the Department of Justice was

seeking to enforce the Sherman Act, while the Federal Maritime Board
is limited to enforcement of the Shipping Act, which is based upon a

substantially different policy. "The basic problem is the relationship
between the two statutes, rather than the selection of the best method
of administering a single statute, and the Court's discussion is conse

quently misdirected."18
In addition to this, the Court's opinion appears to be deficient because

of its apparent failure to realize that its decision involved a burden
some dualization of remedies for the Government. Why should the

Department of Justice be remitted to the Maritime Board for its

remedy?, asked Mr. Justice Douglas, who dissented.19 The Board
has no authority to enforce the Sherman Act. To the majority of the

Court, this made no difference. The primary jurisdiction rule must

be applied ". . . even though the facts after they have been appraised
by specialized competence serve as a premise for legal consequences
to be judicially defined."20 The net result of the case is to require
first an action in the Board to adjudicate the validity of the challenged
dual-rate system and then an action in the district court to enforce the
Board's order, if it is favorable to the United States.
A similar dualization of remedies was required in S.S. W., Inc. v. Air

Transport Ass'n.21 In that case, plaintiff, a non-scheduled interstate

16 Id. at 574.
17 Note, 66 Harv. L. Rev. 151 (1952).
18 Id. at 159.
19 342 U. S. 570, 578 (1952). Black, J., joined in this dissent.
20 Id. at 574.
21 89 U. S. App. D. C. 273, 191 F. 2d 658 (1951).
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carrier, brought suit under the anti-trust laws against an association of
regularly certified air carriers. Alleging that defendant airline conspired
and prevented plaintiff from obtaining ticket agencies, discredited plain
tiff, prevented competition, offered to cut prices until competition was

eliminated, and refused vital maintenance at airports, the complaint
asked for injunctive relief and for treble damages. The Court of Ap
peals for the District of Columbia Circuit held that the provision of
the Civil Aeronautics Act covered the dominant facts alleged and
the Civil Aeronautics Board consequently had primary jurisdiction
to issue cease and desist orders against the unfair methods of competi
tion alleged. As stated by Judge Bazelon:22

The principles underlying the doctrine of exhaustion of administrative reme

dies as well as the antitrust regulated industry problem point to the importance
of giving the Board the first opportunity to determine the extent of its juris
diction and to deal with matters falling within its reach. The Board may
grant him all the prospective relief sought by him, since it ... is empowered
to issue case and desist orders against unfair methods of competition and
deceptive practices . . .

It is true that the Board may ultimately determine that it lacks juris
diction over certain phases of the complaint. But until it does so, re
course may not be had to the courts.
The prayer for treble damages under the anti-trust laws, said the

court, presented a different problem. The CAB has no power to award

damages. "The Civil Aeronautics Act, unlike the Interstate Com
merce Act and the Shipping Act, does not authorize the award of dam

ages by the Board for violation of its provisions."23 The Congressional
failure to provide a remedy for damages in the Civil Aeronautics Act
indicates a legislative intent not to deprive an air carrier of its right
to seek treble damages under the anti-trust laws. The district courts
are consequently not deprived of jurisdiction of an air carrier's suit for
treble damages for violation of the anti-trust laws.
Where does this leave the private party who seeks relief from the

unfair methods alleged? According to the court, the district court is
to retain jurisdiction of the anti-trust suit while plaintiff seeks his reme

dies from the Board. After the Board decides, the Court will have the
benefit of its decision in determining whether to award damages. The
court admitted that this might make for considerable delay, but it saw
no other way out. "But absent specific congressional action to deal

22 Id. at 278, 191 F. 2d at 662.
23 Id. at 279, 191 F. 2d at 663.
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with the problem, we see no other way in which to accommodate these

conflicting statutory schemes and the principles which follow in their
wake."24
A similar result was reached in Apgar Travel Agency v. International

Air Transport Ass'n,25 a 1952 district court decision which arose upon
analogous facts. There, too, the court held that the action under the
anti-trust laws for injunctive relief and for treble damages directly
involved the economic conduct of air carriers, a matter subject to

detailed and comprehensive regulation by the CAB. The most trouble
some problem in the case, as in the S.S.W- case, however, arose out of
the fact that the Board, in the exercise of its jurisdiction, has no au

thority to award damages. This means, as has already been pointed
out, that the damage action under the anti-trust laws does fall within
the competence of the district court. "The court, not the Board, possesses
remedial jurisdiction to determine the existence of a conspiracy under
the anti-trust laws."26 Yet, in line with the holding in the S.S.W. case,
the court held that it could not act upon the suit for damages until the
plaintiff had first sought relief in the CAB. Judge Edelstein asserted:27

. . . the court is in no position to exercise its jurisdiction under the anti-trust
laws until the Board has exercised its jurisdiction under the Civil Aeronautics
Act. Thus may be insured a uniformity of regulation in a field where such

regulation requires specialized, expert competence. . . . Consequently, even

though the remedy of damages is not available to the plaintiff before the CAB,
there must be preliminary recourse to that agency, and "the facts after they
have been appraised by specialized competence [may] serve as a premise for

legal consequences to be judicially defined."

According to Judge Edelstein in the case under discussion, "... the
doctrine of primary jurisdiction is conditioned, not upon the ability
of the administrative agency to grant a remedy, but upon the presence
of problems calling for the kind of consideration which only the admin
istrative agency is in a position to give."28 It is recognized that there
is weighty authority in support of this proposition.29 Its most recent

expression in the Supreme Court is to be found in a 1949 opinion of
Mr. Justice Frankfurter. "It should be pointed out," said he, in a

24 Id. at 280, 191 F. 2d at 664.
25 107 F. Supp. 706 (S. D. N. Y. 19S2).
26 Id. at 711.
27 Id. at 711-712.
28 Id. at 711.
29 The leading cases are Tank Car Corp. v. Terminal Co., 308 U. S. 422 (1940) and

Mitchell Coal Co. v. Penna. R. R., 230 U. S. 247 (1913).
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case involving the ICC, "that under Part II of the Act the Commission
has no power to award damages; the doctrine of primary jurisdiction,
however, is nevertheless applicable."30
Even in the face of such eminent support for the position taken by

the S.S.W. and Apgar Travel Agency cases, one may, with all respect,
still venture to doubt whether it is a sound one. "Any possible recovery
of damages," admitted Judge Edelstein in the Apgar Travel Agency
case, ". . . involves a two-step procedure, with the Board and the court

performing separate but indispensable functions in sequence."31 Why
should the plaintiff, in cases of the type under discussion, who seeks
to vindicate what is essentially one cause of action, have to proceed
via a two-step procedure, which involves needless duplication, delay,
and expense on his part?
It is difficult to see why the plaintiff, in these cases, cannot get his

decision in the one tribunal. As it was aptly expressed by Judge Clark,
who concurred in the S.S.W. case, "There is no sound reason why we

should require the appellant to split his cause of action by obtaining
a cease and desist order from the Board before coming into court to seek

damages."32 The action before the court should not be defeated by
the primary jurisdiction doctrine, where the relief sought is beyond the

competence of the administrative agency to grant.33
If the Civil Aeronautics Act . . . makes no provision for damages, the con

clusion, it seems, is inescapable that the appellant should not be required to

perform the useless task of making the request before the Civil Aeronautics
Board. As the majority has said the District Court has jurisdiction to hear
the complaint with respect to damages. Consequently there is no reason for
the application of the doctrine of primary jurisdiction here.

Since the district court clearly has jurisdiction to award damages,
it should afford complete relief in the one action. It is all very well to
assert that an administrative agency should have the exclusive primary
jurisdiction over cases which fall within its particular field of compe
tence. To demand prior resort to the agency in a case where it is

powerless to grant the relief requested is, however, to require a dichot-
omization of justice, which results only in needless duplication of
effort on plaintiff's part. Why should two actions have to be brought
on what is really only one cause of action, when the court has the au-

30 Dissenting, in United States v. I. C. C, 337 U. S. 426, 464 (1949)
31 107 F. Supp. 706, 712.
32 89 U. S. App. D. C. 273, 281, 191 F. 2d 6S8, 665 (1951).
33 Ibid.
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thority in the one proceeding to grant all of the relief which is requested?
Truly, to paraphrase Mr. Justice Frankfurter, this danger, if not like
lihood, of thus marching the king's men up the hill and then marching
them down again seems a mode of judicial administration to which
one cannot yield concurrence.34
It was these considerations which led another federal judge recently

to refuse to follow the decision in the S.S.W. case in Slick Airways v.

American Airlines.35 That case, like the Apgar Travel Agency and
S.S.W. cases, involved an action against an air carrier, alleging violations
of the anti-trust laws, which sought triple damages and injunction relief.

Here, however, the court rejected the defense that the action had to be
dismissed because the CAB had exclusive primary jurisdiction. Chief

Judge Forman asserted:36

I am still unpersuaded at this stage of this litigation that the accommodation
of the two statutes and remedial provisions thereof would be better served by
staying the proceedings in this case and remitting the plaintiff to the Board
for the resolution of administrative problems. The heart of the complaint in
this proceeding is that plaintiff has suffered monetary damage by reason of de
fendant's past activity in violation of the anti-trust laws, the remedy for which,
in damages, is indisputably beyond the power of the Civil Aeronautics Board.
The doctrine of the exhaustion of administrative remedies can therefore have
no application here.

Even if one agrees with the decision of the Supreme Court in the Far
East Conference case,37 which has been discussed above, it does not

follow that the result of that case must necessarily be reached in cases

like those at present under discussion, which are alleged to involve the

primary jurisdiction of the CAB. As Chief Judge Forman pointed out:38

Certainly this case is different from those wherein are involved the Shipping
Board and the Interstate Commerce Commission. Generally speaking, these
administrative agencies are clothed with exclusive primary jurisdiction to award

damages. In this case, in no event, can the Civil Aeronautics Board award
damages and resort for the same can be to the court alone.

It is thus only where the particular agency has the authority to grant
the relief requested by plaintiff that the primary jurisdiction doctrine

34 Dissenting, in Yonkers v. United States, 320 U. S. 685 (1944).
35 107 F. Supp. 199 (D. N. J. 1952), petition for extraordinary relief denied, no. 10917,

no. 10922, 3d Cir., April 8, 1953.
36 107 F. Supp. 199, 216.
37 342 U. S. 570 (1952).
38 107 F. Supp. 199, 216-217 (D. N. J. 1951).
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should bar recourse to the courts.39 Where the agency does have such

authority to grant full relief, one can logically say, as did Mr. Justice
Cardozo, in a case involving the ICC:40

The Commerce Act . . . embodies a remedial system that is complete
and self-contained. It provides the means for ascertaining the existence of a

preference, but it does not stop at that point. As already shown in this

opinion, it gives a cause of action for damages not only against the carrier,
but also against shippers and consignees who have incited or abetted. For
the wrongs that it denounces it prescribes a fitting remedy which, we think,
was meant to be exclusive.

If, on the other hand, the enabling statute does not give the agency
in question the authority to grant the plaintiff the full relief which he

seeks, then the administrative remedy should not be considered as

exclusive. To require preliminary resort to a forum which cannot give
the plaintiff the relief which he requests is to revert to artificial dichot-
omization of remedial justice, such as that which prevailed when law
and equity were distinct and competing systems. Why should the

plaintiff have to bring two actions on the one cause of action when
the whole trend of our law, since the merger of law and equity, has been

away from such factitious divisions of justice?
The application of the primary jurisdiction doctrine to cases of this

type, where the remedy sought in the courts is one which the adminis
trative agency cannot grant, tends to raise anew in our legal system
many of the problems that existed when law and equity were separate
systems of justice in the Anglo-American world. As is well known,
prior to the English Judicature Acts and their American equivalents,
there were two different sets of judicial tribunals to administer justice
in our legal system. Each had its own distinct structure, personnel
and procedure, and applied the legal principles appropriate to its own

system of law.
The relationship between courts of law and courts of equity in the

common-law world was not always a harmonious one. The very ex

istence of two sets of courts, of theoretically equal competence and with
the line of demarcation between them never drawn with mathematical

precision, soon made conflicts between Chancery and the law courts

well-nigh inevitable. At first sporadic, such conflicts grew in intensity
with increasing extensions of the jurisdiction of the Court of Chancery.

39 It should be noted that this was true in the Abilene Cotton Oil case, where, as

has been seen, the primary jurisdiction doctrine was enunciated.
��> Terminal Warehouse v. Penn. R. R., 297 U. S. 500, 514 (1936).



1953] Primary Administrative Jurisdiction 505

A settlement became essential if the legal system itself was not to

break down under the stress of internecine strife. Such settlement was,
in fact, achieved with the resolution by James I of the famous con

troversy between Lord Chief Justice Coke and Lord Chancellor Elles-
mere.

The royal decision upholding the power of the Chancellor could not,
however, completely resolve the problems inherent in a legal systm in
which justice was administered by two distinct sets of jurisdictions.
The needless duplication involved in an artificially dichotomized admin
istration of justice was scarcely affected by the settlement of the Coke-
Ellesmere controversy. As time went on, the reasons for maintaining
two separate systems of courts became more and more difficult to com

prehend. The inconveniences of such dualism, especially those flowing
from the uncertainties which persisted in the rules marking out the re

spective jurisdictions of law and equity, were as burdensome to the

litigant as they were unnecessary.41
The division of remedial justice into two systems, with two courts entirely

distinct from each other, intensified the defects inherent in each system.
A litigant not infrequently would have to be sent out of court to bring his
action in another tribunal simply because he had chosen the wrong one. Since
the rules governing the choice of tribunal were not always clear and easy of
application, the harm to innocent seekers for justice was great.

One familiar with the working of law and equity will, however, realize
that the difficulties arising from a dualized system of justice are due
not only to uncertainties in the rules of jurisdiction. Thus, a case may
come within the competence of one order of tribunals, but its decision

may involve the resolution of an issue which falls within the compe
tence of the other order. The classic example of this type of case prior
to the merger of law and equity was the action in equity to enjoin the
commission of a trespass to land, where the defendant disputed plain
tiff's title. In such a case, the court of equity had to wait until the
suitor's title to the land was first made out at law.42 The grant of equi
table relief was conditioned upon the plaintiff's successful pursuit of an
action in ejectment in the law courts.
It is precisely this kind of shuttling of plaintiffs back and forth be

tween two different tribunals before they can obtain the one remedy
which they seek that is being revived by the recent federal primary

41 Clark, Handbook of the Law of Code Pleading 17 (2d ed. 1947).
42 Paraphrasing Cardozo, J., dissenting, in Syracuse v. Hogan, 234 N. Y. 457, 464, 138

N. E, 406, 409 (1923).
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jurisdiction cases that have been discussed. That this is true can be seen

from General American Tank Car Corp. v. El Dorado Terminal Co.,^ one

of the leading Supreme Court cases upon which the decisions in cases

like S.S.W,4* and Apgar Travel Agency45 were based. In the El Dorado
case, a car company leased tank cars to a shipper for transportation of
the latter's products, the contract providing that tariff car-mileage al-=
lowances from railroads for use of the cars should be collected by the
car company and credited monthly to the rental account of the shipper.
The car company subsequently refused to pay to the shipper any excess

of car-mileage allowances over the stipulated rental rates, on the ground
that it would thus be participating in illegal rebating. The shipper there
upon brought suit in assumpsit upon the lease to recover the amount
of such excess.

The court held that the action, being an ordinary one in assumpsit
upon a written contract, was one over which the district court clearly
had jurisdiction. But, asserted Mr. Justice Roberts who delivered
the opinion, ". . . it appeared here . . . that the question of the reason

ableness and legality of the practices of the parties was subjected by
the Interstate Commerce Act to the administrative authority of the
Interstate Commerce Commission."46 That being the case, he con

cluded, "When it appeared in the course of the litigation that an ad
ministrative problem, committed to the Commission, was involved, the
court should have stayed its hand pending the Commission's determina
tion of the lawfulness and reasonableness of the practices under the
terms of the Act."47
As explained by Mr. Justice Frankfurter in a later case:48

The El Dorado litigation was an ordinary action on a contract. Entangled,
however, in the proper construction of the contract was the ascertainment of a

transportation fact, which, with due regard to the Abilene doctrine, made prior
determination by the Interstate Commerce Commission appropriate. . . .

This circumstance . . . calls for the suspension of the exercise of jurisdiction
until the appropriate fact is established by the Interstate Commerce Commission
and then introduced in evidence in the pending court case.

43 308 U. S. 422 (1940). Another case upon which the S.S.W. and Apgar Travel

Agency cases rely is U. S. Nav. Co. v. Cunard S. S. Co., 284 U. S. 474 (1932). It is not,
however, directly analogous because there the Shipping Board was expressly empowered
to award damages, the remedy which plaintiff sought

44 See n. 22, supra.
45 See n. 26, supra.
46 308 U. S. 422, 432.
47 Id. at 433.
48 Dissenting, in United States v. I. C. C, 337 U. S. 426, 465 (1949).
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Insofar as the shipper plaintiff in the El Dorado case is concerned,
it cannot be denied that the Court's decision tends to place him in the
difficult position of a suitor in equity, before the merger of law and

equity, who sought to enjoin a trespass to land where the defendant
disputed his title. Since equitable relief was all that would give such
suitor an adequate remedy, he filed his petition in Chancery, rather
than in the law courts. But before the Chancellor would grant him
relief, he had to trace his steps back to the king's courts at Westminster
and establish his title in an action at law. Similarly, in the El Dorado

case, it is only the courts which can give the shipper the remedy in

assumpsit which he seeks. He must, however, march the king's men

up the hill to the ICC and then march them down again to the district
court, before the latter will vouchsafe him the remedy which he seeks.
"There never was any good reason ... for this rule," categorically

declares a leading treatise on equity with regard to the requirement of a
determination of title at law before Chancery granted relief against tres
pass.49 The explanation of the rule is largely a historical one. The

principle that title to land was to be determined at law was accepted
by the Chancellor in order to avoid aggravating the already acute con

flict between his court and the law courts. One wonders whether the

origin of the analogous rule in modern administrative law is not a similar
one. Historically, law and administration have been rival agencies of
social control in the Anglo-American world. The ". . . bad adjust
ment between law and administration, traditional in common-law coun

tries for historical reasons gave rise to conditions of mutual distrust
on the part of courts and administrative agencies."50 But, as is well

known, this condition is now a thing of the past. We have recognized,
in the famous words of Mr. Chief Justice Stone, that courts and admin
istrative agencies, ". . . are not to be regarded as wholly independent
and unrelated instrumentalities of justice. . . . Neither body should

repeat in this day the mistake made by courts of law when equity was

struggling for recognition as an ameliorating system of justice."51 It
was in their effort to give effect to this exhortation that the federal courts
have been led in recent years to lean over backwards in their dealings
with the administrative process. The primary jurisdiction cases which
have been discussed are examples of this judicial tendency to walk softly
in administrative-law cases.

49 Walsh, Equity 1S8 (1930).
50 Pound, Administrative Law 10S (1942).
51 United States v. Morgan, 307 U. S. 183, 191 (1939).
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The almost absurd lengths to which the federal courts have gone in
their application of the primary jurisdiction doctrine is shown by
Lichten v. Eastern Airlines,52 a 1951 decision of the Court of Appeals
for the Second Circuit. Plaintiff there brought an action against an air
carrier for the loss of jewelry contained in a bag checked with de
fendant. The tariff rules of the carrier, which were filed with the CAB,
provided that the carrier was not to be liable for the loss of jewelry.
The court held that plaintiff's complaint was subject to a motion for

summary judgment. The district court was without jurisdiction until
plaintiff applied to the Board for a ruling on the legality of the carrier's
rule.
The plaintiff here was bringing an ordinary tort action. Before she

can do so, according to the court's decision, she must first seek a deci
sion from the administrative agency vested with regulatory authority
over the economic activity in which the defendant was engaged. The

plaintiff's case was based, however, upon the proposition that the tariff
rule which excluded all liability for the loss of jewelry was void. This
is a pure contention of law, and it has often been held that, where only
such questions are involved, the primary jurisdiction doctrine does not

apply.53 What is to be gained here, other than delay, by requiring
plaintiff to resort to the CAB for a decision on the legality of the

rule, which would then be subject to full judicial review?
To require plaintiff to resort to the agency before the court will hear

her tort action is, in effect, to grant defendant immunity from legal
action for many months, if not years. Indeed, the expense and delay
involved in an administrative proceeding, when added to that which
must be assumed in connection with the court action, may well influence
plaintiff to abandon her search for justice altogether.54

We have waited too long and wasted too much time and money with ad
ministrative proceedings that drag on in excess of two years under procedures
that are manifestly improper; it is time to reassess the situation and make

provision to avoid a continuation of an injust and unconscionable practice.
More than one private litigant has died on the vine in an attempt to exhaust
an inexorably inexhaustible (in time) administrative remedy, when had there
been access to the courts the manifest justice of his case would have removed
the stigma.

52 189 F. 2d 939 (2d Cir. 1951).
53 The leading case is Gt. No. Ry. v. Merchants Elev. Co., 259 U. S. 285 (1922). For

a recent decision, see Louisville & N. R. R. v. United States, 106 F. Supp. 999 (W. D. Ky.
1952).

54 Netterville, The Administrative Procedure Act: A Study in Interpretation, 20 Geo.
Wash. L. Rev. 1, 85-86 (1951).
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The correct answer in cases of this type is surely that recently given
by the Texas court in a case which involved an action by an employer
against a union for damages and injunctive relief based upon allegations
of a conspiracy to destroy the employer's business by the use of unfair
lists, picketing, and secondary boycotts, because the employer would
not engage in prohibited unfair labor practices. Defendants contended
that the employer should have pursued its administrative remedies in
the National Labor Relations Board to exhaustion before resorting to
the courts. The court rejected this contention, since the NLRB could
not determine plaintiff's claim for damages. Resort to the administrative

process, reads the opinion, is required only when the agency can give
adequate relief. "It is no answer to say that damages could have been

sought in one forum and injunctive relief in another, for this 'would
involve the bringing of separate and independent suits, productive of

multiplicity and vexation.' "55

The view of the Texas court clearly seems preferable to that of the
federal decisions which have been discussed. The primary jurisdiction
doctrine should not be applied where the administrative agency does
not have the authority to afford the relief which is requested. Why
should the plaintiff in these cases have to bring two actions, when the
whole trend of our law, since the merger of law and equity, has been

away from artificial dichotomizations of remedial justice? The result
of requiring plaintiff first to seek administrative relief in cases of this

type has been well stated by Judge Frank, with whose acute comments
this paper can appropriately end, "If 'exhaustion of administrative
remedies' is demanded in a case like this, the result will be the exhaus
tion of litigants. To say that plaintiff's suit is premature suggests that
a mature suit is a ripe one, and recalls Rabelais' Judge Bridlegoose:
He insisted that litigation is like fruit which must not be picked until
it has ripened; he explained that he long delayed each of his decisions
because, as a consequence, neither party to any suit cared how it ended.
But Bridlegoose was a French judge of a bygone era, and it is an an

cient, but still prized, Anglo-American principle, embodied in the Bill
of Rights of many of our States, that every citizen ought to obtain
'justice promptly and without delay.' To postpone suit here until the
Board considers whether it had authority is to engage in a 'delaying
formalism,' an 'idle form,' to require the sort of nugatory act with which
courts dispense in all sorts of situations."56

55 Texas State Federation of Labor v. Brown & Root, Inc., 246 S. W. 2d 938, 941.

rehearing denied, 246 S. W. 2d 938 (Tex. 19S2).
56 Lichten v. Eastern Airlines, 189 F. 2d 939, 948 (2d Cir. 1951) .
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FEDERAL LEGISLATION
THE PRIVILEGE AGAINST SELF-INCRIMINATION VERSUS

IMMUNITY: PROPOSED STATUTES

|"|F ALL the cliches heard in American courts and during Congres
sional hearings, none is more dramatic nor more publicized than

the phrase, "I refuse to answer on the grounds that it might tend to

incriminate me." The privilege expressed by this plea has been the
most serious obstacle to effective investigations by Congressional com
mittees and grand juries for many years. Its basis is in the fifth amend
ment of the Constitution which says:1

No person . . . shall be compelled in any criminal case to be a witness

against himself.

The seriousness of the hindrance which the assertion of the privilege
can impose was recently illustrated in the proceedings before the Kefau-
ver Committee. The members of this committee, realizing the need
for appropriate legislation to remove this obstacle, joined together and
presented to Congress a new immunity statute2 designed to give to

federal grand juries and courts3 the authority to compel testimony of
witnesses by granting to them full immunity from prosecution. At the

1 U. S. Const., Amend. V.
2 S. S6S, 83d Cong., 1st Sess. (19S3).
"(b) Whenever in the judgment of the Attorney General the testimony of any

witness, or the production of books, papers or other records or documents by any

witness, in any case or proceeding before any grand jury or court of the United
States is necessary to the public interest, such witness shall not be excused from

testifying or from producing books, papers, and other records and documents on

the ground that the testimony or evidence, documentary or otherwise, required of
him may tend to incriminate him or subject him to penalty or forfeiture; but such
witness shall not be prosecuted or subject to any penalty or forfeiture for or on

account of any transaction, matter, or thing concerning which he is compelled, after
having claimed his privilege against self-incrimination, to testify or produce evi
dence, documentary or otherwise, except that such witness so testifying shall not

be exempt from prosecution and punishment for perjury or contempt committed in
so testifying.
"(c) The judgment of the Attorney General that any testimony, or the produc
tion of any books, papers or other records or documents, is necessary to the public
interest shall be confirmed in a written communication over the signature of the
Attorney General addressed to the grand jury or court of the United States concerned,
and shall be made a part of the record of the case or proceeding in which such
testimony or evidence is given."

3 Ibid.
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same time three similar bills were introduced by other members of
Congress. One is the House counterpart of the Kefauver proposal
while the other two deal with granting the same type of immunity to
witnesses before Congressional committees.4
The proposals directed toward grand jury and court proceedings

give the Attorney General discretionary power to grant or withhold
the immunity.5 Those directed toward Congressional hearings vest
this power in the committee or body conducting the hearing. In the
latter case, the immunity is granted on the basis of an affirmative vote

by the members of the hearing group.6 In either case, once the im

munity is granted to the witness it is intended that this will remove

his privilege against self-incrimination.7
It is the purpose of this article to discuss the question of whether

these proposed statutes give sufficient basis for the denial of the witness'

privilege against self-incrimination. In order to reach any conclusion
it will be necessary to present a brief historical background of the

privilege and what it entails. Likewise, a discussion of previous Con

gressional attempts to deal with the problem involved is necessary to

put the newly proposed statutes in their proper perspective.

Historical Background

Before the adoption of the United States Constitution, the French
and English had been employing the inquisitorial method in their in

vestigations of persons suspected of crimes. The manifest unfairness
of forcing a witness to convict himself by his own testimony led our

forefathers to make the privilege against self-incrimination a part of
our Bill of Rights.8 By so doing, they intended to insure for the people
of this country an accustorial rather than an inquisitorial form of justice.
The privilege, however, contravened the principle that the United

States is entitled to the testimony of every citizen.9 The courts have

always realized this conflict and thus, whenever they have heard a case

involving the principle and the privilege, they have weighed the one

4 S. 16, 83d Cong., 1st Sess. (19S3) ; H. R. 2737, 83d Cong., 1st Sess. (19S3) ; H. R. 2829,
83d Cong., 1st Sess. (19S3).

5 S. S6S, 83d Cong., 1st Sess. (19S3) ; H. R. 2829, 83d Cong., 1st Sess. (1953).
6 S. 16, 83d Cong., 1st Sess. (1953); H. R. 2737, 83d Cong., 1st Sess. (1953).
7 See n. 1, supra.
8 Brown v. Walker, 161 U. S. 591 (1896). See, Pittman, The Colonial and Constitutional

History of the Privilege against Self-incrimination in America, 21 Va. L. Rev. 763 (1935).
9 United States v. Burr, 25 Fed. Cas. 38, No. 14692e (C. C. D. Va. 1807).
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against the other. The conflict was clearly explained by John Marshall
in United States v. Bttrr:10

When two principles come in conflict with each other, the court must give
them both a reasonable construction, so as to preserve them both to a rea

sonable extent. The principle which entitles the United States to the testimony
of every citizen, and the principle by which every witness is privileged not to

accuse himself, can neither of them be entirely disregarded.

Congress also realized this conflict and, after several half-hearted
attempts to solve the problem, finally took a definite step, in 1862,
toward the removal of the privilege from witnesses. This Act of 1862
resolved an old statute into two new sections by an amendment which
sought to insure that a witness who testified before a federal grand
jury or court11 or a Congressionl committee12 would not be later sub

jected to the use of his testimony in any criminal proceeding against
him. This, it was believed, would remove the privilege, but when one

section of the amendment came to a test in Counselman v. Hitchcock,13
the Supreme Court held that it did not remove from the witness his

privilege against self-incrimination. The Court stated:14

It is quite clear that legislation cannot abridge a constitutional privilege,
and that it cannot replace or supply one, at least unless it is so broad as to

have the same extent in scope and effect. . . . [Emphasis supplied.]
The Court felt that this statute did not offer an immunity as broad
as the privilege and, therefore, could not be the basis for a denial of
the privilege.35
The section of the amended statute dealing with grand juries and

courts was thus left completely stripped of any power to accomplish
the desired end, so much so that Congress repealed it in 19 10.16 How

ever, Congress, for no immediately apparent reason, evidently felt that
the section applying to Congressional committees was still of some

value, so it was left in force and has remained so, with only one minor

amendment,17 to this date.

10 Id. at 39.
11 Rev. Stat. � 860 (1875).
12 Rev. Stat. � 859 (1875).
13 142 U. S. 547 (1892).
14 Id. at 585.
15 For a novel approach to immunity and the privilege, see Smith, The Privilege of

Silence and the Legislative Process, 41 Georgetown L. J. 330 (1953).
16 36 Stat. 352 (1910).
17 Rev. Stat. � 859 (1875), as amended 52 Stat. 943 (1938), 18 U. S. C. � 3486 (Supp. V,

1952).
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The Privilege

Inasmuch as the test set out in the Counselman case is that the im
munity must be as broad as the privilege, and since this test has been
followed to the present day,18 the breadth of the privilege against self-
incrimination is of great importance in measuring the probable effect of
the new immunity proposals.
The Constitutional privilege applies to parties in criminal actions as

well as to witnesses in any investigation.19 However, we shall here
concern ourselves only with the privilege as it extends to witnesses, as it
is to them that the proposed statutes in question refer.20
The reason that the privilege extends to witnesses is that the privi

lege depends on the incriminating tendencies of the answer and not the
pendency of any prosecution against the witness.21 With this in mind,
it is immediately apparent that the privilege is essentially a personal
one applying only to natural individuals.22 It was never intended that
a witness should be able to plead the privilege on the ground that his

testimony might incriminate some third person, even though he be an

agent for such third person.23 As a result it cannot be utilized by or

ganizations such as corporations since they can only appear through
their agents.24 In fact, so strict is this concept of the privilege that
". . . it has been held in some cases that counsel will not be allowed to

make the objection."25
The books, papers and records of the witness are within his privi

lege,26 but here again the concept of personality enters. The books,

18 United States v. Bryan, 339 U. S. 323 (19S0) ; United States v. Murdock, 284 U. S.

141 (1931); Glickstein v. United States, 222 U. S. 139 (1911). See Senate Committee on

the Judiciary, Memorandum on Proceedings Involving Contempt of Congress and Its Com

mittees (U. S. G. P. O. 1947).
19 McCarthy v. Arnstein, 262 U. S. 3SS (1923) ; Counselman v. Hitchcock, supra, n. 13;

Boyd v. United States, 116 U. S. 616 (1886).
20 S. 565, 83d Cong., 1st Sess. (1953): ". . . the testimony of any witness, or the

production of books, papers, or other records or documents by any witness . . ." [Emphasis
supplied.]

21 Wilson v. United States, 221 U. S. 361 (1911).
22 Rogers v. United States, 340 U. S. 367 (1951) ; United States v. White, 322 U. S. 694

(1944) ; Hale v. Henkel, 201 U. S. 43 (1906) ; McAlister v. Henkel, 201 U. S. 90 (1906).
23 Hale v. Henkel, 201 U. S. 43 (1906).
24 United States v. White, 322 U. S. 694 (1944) ; Bait. & Ohio R. R. v. Int. Com. Comm.,

221 U. S. 612 (1911).
25 Hale v. Henkel, supra, n. 23, at 70.
28 United States v. White, supra, n. 24; Boyd v. United States, 116 U. S. 616 (1886).
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papers and records must be the witness' own private property and not
be merely owned by him in some representative capacity. This is
true even though the papers held in a representative capacity may tend
to incriminate him personally. Thus, an officer of an organization may
not claim the privilege as to the books of that organization.27 The
courts have further limited the privilege by holding that it may not
be relied upon to withhold records kept in accordance with some re

quirement of a statute.28
Whether the witness' testimony is being elicited in a civil or criminal

proceeding is of no consequence to his right to claim the privilege if
his answer might subject him to criminal responsibility.29 Criminal
responsibility is held to mean either quasi-criminal or penal responsi
bility.30 But a witness may not refuse to answer on the basis that it
will tend to disgrace or humiliate him.31 One exception to this is noted
in Brown v. Walker where it is said that where32

. . . the answer can have no effect upon the case, except so far as to impair
the credibility of the witness, he may fall back on his privilege.

Furthermore, for the witness to refuse to answer and avoid convic
tion for contempt, he must claim the privilege or it is deemed waived.83
It is not necessary for the tribunal to prewarn him that what he might
say may be used against him.34 It is also held that a witness cannot

disclose incriminating information and then claim the privilege as to

any further information about that crime. He is deemed to have waived
the privilege to the details by his initial disclosure.35 The Brown case

aptly points this out:36

27 Rogers v. United States, 340 U. S. 367 (1951); United States v. White, supra, n. 24;
Wilson v. United States, 221 U. S. 361 (1911).

28 Shapiro v. United States, 335 U. S. 1 (1948).
29 McCarthy v. Arnstein, 266 U. S. 34 (1924).
30 Gompers v. Bucks Stove & Range Co., 221 U. S. 418 (1911).
31 Smith v. United States, 337 U. S. 137 (1949) ; Burdick v. United States, 236 U. S. 79

(1915) ; Hale v. Henkel, 201 U. S. 43 (1906) ; Brown v. Walker, 161 U. S. 591 (1896). But
see, Brown v. Walker, supra, at 628 (dissenting opinion).

32 161 U. S. 591, 598 (1896).
33 Rogers v. United States, 340 U. S. 367 (1951) ; Smith v. United States, supra, n. 31;

United States v. Murdock, 284 U. S. 141 (1931).
34 Powers v. United States, 223 U. S. 303 (1912).
35 Rogers v. United States, supra, n. 33; Powers v. United States, supra, n. 34; Brown v.

Walker, 161 U. S. 591 (1896).
36 161 U. S. 591, 597 (1896).
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... if the witness himself elects to waive his privilege . . . and discloses his
criminal connections, he is not permitted to stop, but must go on and make
a full disclosure. . . .

Of course, if further disclosures would subject him to new incrimina
tions, the witness may claim the privilege as to these.37
At this point some very obvious questions come to mind; first, who

is to decide whether or not the answer is incriminating, and second,
who decides when a witness is justified in claiming his privilege?
Neither the body the witness is before nor the witness has this authority;
it is left to the courts.38 The anomaly of the court's position in deciding
whether or not the privilege has been properly asserted was explained
by John Marshall in the Burr case:39

When a question is propounded, it belongs to the court to consider and
to decide whether any direct answer to it can implicate the witness. If this
be decided in the negative, then he may answer it without violating the privi
lege. ... If a direct answer to it may criminate himself, then he must be the
sole judge what his answer would be. The court cannot participate with him
in this judgment, because they cannot decide on the effect of his answer with
out knowing what it would be; and a disclosure of that fact to the judges
would strip him of the privilege which the law allows, and which he claims. It
follows necessarily . . . that if the question be of such a description that an

answer to it may or may not criminate the witness ... it must rest with
himself ... to answer the question or not. If ... he say upon his oath that
his answer would criminate himself, the court can demand no other testimony
of the fact. If the declaration be untrue, it is in conscience and in law as

much a perjury as if he had declared any other untruth upon his oath; as it
is one of those cases in which the rule of law must be abandoned, or the oath
of the witness be received.

The courts have dealt with the problem of proof of possible incrim
ination jby allowing the claim of privilege if there are reasonable

grounds to believe that the witness' answer might incriminate him;40
and also in those instances where the question on its face is innocent
but the answer to it may afford a link in the chain of evidence needed
to prosecute the witness for a crime.41

37 Rogers v. United States, supra, n. 33.
38 Hoffman v. United States, 341 U. S. 479 (1951) ; Mason v. United States, 244 U. S.

362 (1917); Brown v. Walker, supra, n. 35; United States v. Burr, 25 Fed. Cas. 38, No.
14692e (C. C. D. Va. 1807).

39 25 Fed. Cas. 38, 40 (C. C. D. Va. 1807).
40 Hoffman v. United States, 341 U. S. 479 (1951); Mason v. United States, supra, n.

38; Brown v. Walker, 161 U. S. 591 (1896).
41 Hoffman v. United States, supra, n. 40; Blau v. United States, 340 U. S. 159 (1950) ;

Mason v. United States, supra, n. 38; Counselman v. Hitchcock, 142 U. S. 547 (1892).
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Generally the fact that the answer to a question will be incriminating
can be determined either from the question itself or from the question
as it is related to the known facts about the witness' activities. How

ever, in many instances it is clear that such a determination cannot

be made without some further indication from the witness as to how
the answer to a question can incriminate him. It is these cases which
have made it difficult for the courts to devise a rule which will protect
the privilege of the witness without allowing him to assert the privi
lege for an insufficient reason. Obviously, if the witness is made to

disclose all the facts leading to his assertion of the privilege, he has

already been deprived of it. On the other hand, some disclosure is

necessary so that the courts may decide if his reliance on the privilege
is justified. Judge Learned Hand, recognizing the problem, set forth
the rule generally followed in the case of United States v. Weisman:*2

Obviously a witness may not be compelled to do more than show that the
answer is likely to be dangerous to him, else he will be forced to disclose
those very facts which the privilege protects. . . . The only practicable solu

tion is to be content with the door's being set a little ajar, and while fct times
this no doubt partially destroys the privilege, and at times it permits the

suppression of competent evidence, nothing better is available.

Whatever the rule followed, it is clear that in almost all cases the
courts accord liberal construction to the Constitutional privilege.43 Even

so, the testimony must relate to some fact or facts that will presently
subject the witness to a criminal prosecution. If the facts alluded to

are such that the statute of limitations will now bar any prosecution,
the claim of the witness will not be sustained.44 Similarly a witness has
no right to claim the privilege when the witness has received a pardon
or is guaranteed an immunity that is as broad as his privilege.45 Pos

sibly the most far reaching limitation to pleading of the privilege is
that the privilege is only applicable to federal proceedings and places
no restriction on the states.46 This rule has evolved as a result of

holdings of the Supreme Court refusing to recognize the privilege against

42 111 F. 2d 260, 262 (2d Cir. 1940).
43 Hoffman v. United States, 341 U. S. 479 (1951) ; Gouled v. United States, 255 U. S.

298 (1921) ; Arnstein v. McCarthy, 254 U. S. 71 (1920).
44 Mason v. United States, 244 U. S. 362 (1917) ; Hale v. Henkel, 201 U. S. 43 (1906) ;

Robertson v. Baldwin, 165 U. S. 275 (1897); Brown v. Walker, 161 U. S. 591 (1896).
45 Hale v. Henkel, supra, n. 44; Robertson v. Baldwin, supra, n. 44; Brown v. Walker,

supra, n. 44.
46 Snyder v. Massachusetts, 291 U. S. 97 (1934).
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self-incrimination as a "fundamental right."47 Since the Fourteenth
Amendment is said to embrace only those parts of the Bill of Rights
deemed "fundamental rights," it is generally recognized that the privi
lege does not exist as a limitation upon the states.
With these basic concepts of the Constitutional privilege in mind, it

is now possible to consider the problem of immunity, its relation and
effect on the privilege, and the ultimate problem of whether the pro
posed statutes are sufficient to remove the privilege.

Immunity and the Privilege
The purpose of immunity statutes has been to obtain information

which could not be obtained otherwise because of the privilege.48 If
the privilege is interpreted as authorizing the witness to refuse abso

lutely to answer any questions that might tend to incriminate him,
then he alone can be the judge as to whether his answer will have that
tendency. The practical result would be, in a criminal case, that no

one could be compelled to testify to a material fact unless he obviously
was in bad faith or chose to do so. But if the object of the Constitu
tional provision be to protect the witness from aiding by his disclosures

any possible criminal prosecution against him, then a statute removing
the possibility of prosecution would satisfy the aim of the privilege.49
One of the objections raised is that this is Congress granting par

dons, and under the Constitution the President alone has that power.50
But the Supreme Court has held that immunity statutes are not par
dons but acts of general amnesty; and the pardon power in the Presi
dent was never intended to take this power from Congress.51 The
Court distinguished the two on the basis that a pardon carries an im

putation of guilt, i.e., the person pardoned is deemed to have committed
the crime but is forgiven;52 while amnesty is an act of the sovereign
power granting obliteration of a past offense and is usually exercised
in behalf of certain classes of people and not single individuals.53 Im

munity statutes are considered acts of the law protecting the witness
from the sinister use of his testimony.54

47 Palko v. Connecticut, 302 U. S. 319 (1937).
48 Senate Committee on the Judiciary, Memorandum on Proceedings Involving Con

tempt of Congress and Its Committees 11 (U. S. G. P. O. 1947).
4� Brown v. Walker, 161 U. S. 591 (1896).
&� U. S. Const., Art II, � 2.
51 Brown v. Walker, 161 U. S. 591 (1896).
52 Burdick v. United States, 236 U. S. 79 (1915).
53 Brown v. Walker, supra, n. 49.
54 Burdick v. United States, supra, n. 52.
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To obtain the benefit of an immunity statute, a witness must claim
the privilege against self-incrimination or he is deemed to have waived
its benefits.55 The reasoning behind this is that the interrogator does
not know to what extent the witness may be involved in a crime, and
if the immunity is automatically given he may unintentionally give
immunity to the witness. On the other hand the witness has full

knowledge of his own conduct and whether his testimony might incrim
inate him. Thus, it would not be unfair to make the witness put the
interrogator on notice that if he wishes the testimony the witness must

obtain immunity.56
How far must this immunity go before it removes the witness' claim

of privilege? Earlier, in the Counselman case,57 it was seen that the

immunity statutes must be as broad as the privilege and that the mere

prohibition of the use of his testimony was not of sufficient breadth.
The Supreme Court said in that case:58

We are clearly of opinion that no statute which leaves the party or witness

subject to prosecution after he answers the criminating question put to him,
can have the effect of supplanting the privilege conferred by the Constitution
of the United States ... a statutory enactment, to be valid, must afford
absolute immunity against future prosecution for the offence to which the

question relates. [Emphasis supplied.]

Subsequent cases handed down by the Court have reiterated this holding
with unanimity.59
There are objections to these immunity statutes which the courts

have had to reconcile. The statutes do not immunize the witness from

prosecution by the states' authorities for violations of state law dis
closed while a witness. But it has been held that full and complete
immunity from prosecution by the government compelling the witness
to answer is equivalent to the privilege against self-incrimination as

the privilege itself does not extend to the states.60

55 Smith v. United States, 337 U. S. 137 (1949) ; United States v. Monia, 317 U. S. 424

(1943).
58 United States v. Monia, supra, n. 55.
57 142 U. S. 547 (1892).
68 Id. at 585.
88 Hoffman v. United States, 341 U. S. 479 (1951) ; Smith v. United States, 337 U. S.

137 (1949) ; United States v. Monia, 317 U. S. 424 (1943). See Senate Committee on the

Judiciary, Memorandum on Proceedings Involving Contempt of Congress and Its Com
mittees 12 (U. S. G. P. O. 1947) .

60 United States v. Murdock, 284 U. S. 141 (1931) ; Jack v. Kansas, 199 U. S. 372
(1905). See Brown v. Walker, 161 U. S. 591, 610 (1896) (Mr. Justice Shires dissenting).
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There is also the possibility that the witness may still be prosecuted
and put to the annoyance and expense of pleading the immunity as

his defense. The truth of this cannot be denied but it is a detriment
the law does not recognize.61 The many other objections to immunity
statutes stem from the idea that the privilege is absolutely granted by
the Constitution and may not be taken away by Congress.62

The Proposed Statutes

As stated earlier, any proposed statute, if it is to overcome the privi
lege against self-incrimination, must be as broad as the privilege itself.63
In determining this, the very words of the statutes must be examined
to comprehend their meaning and to see if any of the essentials of the
privilege are omitted.
The first part of the proposals that grant immunity to witnesses be

fore a grand jury or court state that the witness may not refuse to

testify or produce his books, papers or records when, in the discretion
of the Attorney General, it is necessary to the public interest.64 This

recognizes the conflict between the privilege and the principle that the
United States is entitled to the testimony of every citizen, because be
fore the witness can be compelled to testify or produce documents the
latter principle must outweigh, in the judgment of the Attorney Gen

eral, the privilege against self-incrimination. This conflict is also recog
nized in the proposals that give the Congressional investigating bodies
the authority to grant immunity.65 However, in the latter case the

discretionary power to grant the immunity is not with the Attorney
General but is with the body conducting the investigation. If it is a

proceeding before one of the Houses of Congress, a majority vote of
the members present is necessary; and, if it is a proceeding before a

committee, two-thirds of the members must vote to grant the immunity
and the two-thirds vote must include at least one member of each of

61 Heike v. United States, 217 U. S. 423 (1910) ; Brown v. Walker, 161 U. S. 591 (1896).
62 United States v. James, 60 Fed. 257 (N. D. 111. 1894). See Brown v. Walker, supra,

n. 61, at 610, 628 (dissenting opinion).
63 Counselman v. Hitchcock, 142 U. S. 547 (1892).
64 S. 565, 83d Cong., 1st Sess. (1953). See supra, n. 2.

"(b) Whenever in the judgment of the Attorney General the testimony of any

witness, or the production of books, papers, or other records or documents by any

witness, in any case or proceeding before any grand jury or court of the United
States is necessary to the public interest, such witness shall not be excused ... on

the ground that the testimony or evidence . . . may tend to mcriminate him. . . ."
65 S. 16, 83d Cong., 1st Sess. (1953); H. R. 2737, 83d Cong., 1st Sess. (1953).
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the two political parties having the largest representation on such com

mittee.66
When the issue is decided in favor of the principle, i.e., granting the

immunity, what protection does the witness receive after being forced
to testify? The Kefauver bill states, and the other proposals only vary
in their phraseology:67

. . . but such witness shall not be prosecuted or subject to any penalty or for
feiture for or on account of any transaction, matter, or thing concerning which
he is compelled ... to testify or produce evidence. . . . [Emphasis supplied.]

By these express terms the witness is no longer subject to prosecution
for any crimes he may have revealed in his testimony or in the presenta
tion of his documents. Thus, anything he revealed by his testimony
or documents could not legally incriminate him, and when the crim

inality has been taken away the privilege ceases to apply.68 In this

manner, the proposals go to the very root of the privilege and by re

moving this root remove the privilege.
This method of removing the privilege has been attempted before

in the provisions of other statutes and they have been upheld as suffi

ciently broad to remove the privilege. In Brown v. Walker,69 the im

munity provision of the Interstate Commerce Commission was attacked
on the basis that it was not sufficient to remove the privilege from the
witness. This was the first time this mode of removing the privilege
was attempted. The enacted provision was almost identical with the

previously quoted section of the proposed statute:70
. . . But no person shall be prosecuted or subjected to any penalty or forfeiture
for or on account of any transaction, matter or thing, concerning which he

may testify, or produce evidence, documentary or otherwise, before said com

mission. . . . [Emphasis supplied.]

At the time this provision was enacted in 1893, the Counselman case71
had just been decided by the Supreme Court. Thus, Congress had
before it the reasons for the Supreme Court's holding that the amend
ment of 1862 was not sufficient to remove the privilege. With these

66 H. R. 2737, 83d Cong., 1st Sess. (1953), only has the provision dealing with pro
ceedings before one of the Houses of Congress.

67 S. 565, 83d Cong., 1st Sess. (1953).
68 Hale v. Henkel, 201 TJ. S. 43 (1906).
09 161 TJ. S. 591 (1896).
70 27 Stat. 443 (1893), 49 U. S. C. � 46 (1946).
71 142 U. S. 547 (1892).
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in mind, Congress endeavored to meet the Court's requirements as to
how broad a statute had to be before it would remove the privilege:72

We are clearly of opinion that no statute which leaves the party or witness
subject to prosecution after he answers the criminating question put to him,
can have the effect of supplanting the privilege conferred by the Constitution
of the United States. . . .

The Supreme Court considered the provision in the light of each ob

jection raised in the Counselman case and came to the conclusion that
the provision fully accomplished the object of the privilege and, there
fore, was sufficient to remove from the witness his right to claim it. The
Court said:73

While the constitutional provision in question is justly regarded as one

of the most valuable prerogatives of the citizen, its object is fully accomplished
by the statutory immunity . . .

Later, in 1933, another substantially similar provision in the National
Prohibition Act was challenged.74 The defendant claimed that the pro
vision only granted him immunity from prosecution under the National
Prohibition Act, and that he could still be prosecuted under the In
ternal Revenue Code because the information revealed would show he
violated that Code. Consequently, he contended that the provision was

not as broad as his privilege against self-incrimination. The United
States Circuit Court of Appeals for the Second Circuit held that the

very purpose of the statute was to insure to the witness an immunity that
would be coextensive with his privilege.75 Accordingly, he could not

be prosecuted for any federal crime that he revealed in his testimony.
A petition for writ of certiorari was filed but denied by the Supreme
Court.76
With the history of the similar provisions in mind, the real fight for

the life of these immunity proposals would seem to be in getting
Congress to enact them, and not so much in the upholding of them

by the courts after they have become statutes. Whether any of them
will become law may better be weighed by understanding the intended
effect and whether it would be accomplished.
The intention is, no doubt, to enable the Federal Government to

obtain information from private individuals when the public need for

72 Id. at 585.
73 161 U. S. 591, 610 (1896).
7* United States v. Weinberg, 65 F. 2d 394 (2d Cir. 1933).
75 Ibid.
76 290 U. S. 675 (1933).



1953] Federal Legislation 523

such information is greater than the public demand to prosecute that
individual for some criminal activity. In this manner a greater public
menace may be removed by allowing one or several individuals to

escape prosecution.
Is this purpose accomplished? Assume that a grand jury or Congres

sional investigating body is investigating a syndicated criminal activity
and, in order to obtain the desired information about the leaders of the
syndicated activity, they grant immunity to a lesser figure or several
of them. True, they obtain the information desired but if some of the
leaders are brought to trial on the basis of this testimony, what is to

prevent the witness from refusing to testify or from telling an entirely
different story? The witness has already obtained immunity from all
that he testified to previously so the only thing he can be prosecuted
for is contempt of court or perjury. He may be sent to jail on one of
these counts but the immunity has been defeated.

From the witness' point of view, there is still the objection that the
threat of state prosecution is greatly increased now that television and
radio carry many actual proceedings or detailed reports of them. So
much is this a factor that there arises the possibility that federal im

munity statutes could be used as a weapon to bring about state prose
cution of persons the Federal Government would like to prosecute but
is unable to because of a lack of sufficient evidence. Certainly, such a

use of the immunity would never be intended and should never be allowed
to occur.

Furthermore, while in the case of the Kefauver proposal and its House

counterpart, the person who has the duty to prosecute for violations
of federal laws, has the discretion as to the granting of the immunity,77
in the case of the proposals referring to Congressional committees this
discretion is left to the vote of the members of the investigating body.78
Thus, in this latter case, the person on whose shoulders lies the duty to

prosecute violators of federal laws has no say in the granting of the

immunity. This conflict, while not too serious, could cause some embar
rassment if a careful liaison is not maintained.

Conclusion

These are but a few of the problems facing Congress in deciding
whether to enact these or any other immunity proposals. As has been

S. 565, 83d Cong., 1st Sess (1953) ; H. R. 2829, 83d Cong., 1st Sess. (1953).
S. 16, 83d Cong., 1st Sess. (1953) ; H. R. 2737, 83d Cong., 1st Sess. (1953).
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pointed out, the question of the constitutionality of such statutes, if
properly drawn, should give little cause for hesitation. But other prob
lems, barely touched on above, would seem to require greater considera
tion. From Congress' point of view, certainly something needs to be
done to aid investigating bodies in obtaining information actually re

quired by them for their legislative deliberations�the public interest de
mands it. Under the present status of the law, an immunity statute seems

to be the only answer.

On the other hand, the public outcry against the apparent tendency
of Congress toward investigating as an end in itself�instead of in aid
of contemplated legislation�would likely be increased by the enactment
of a statute allowing Congress to grant immunity to witnesses who appear
before its committees. Recently, there has been a marked increase in
the criticism of Congressional Committees for their endless investiga
tions of crime, corruption and communism. The complaint has been
made that it is high time Congress went back to legislating and left
the investigating to the law enforcement agencies and the courts. En
actment of any statute allowing Congress to grant immunity to witnesses
would further increase the clamor. For this reason, it is submitted
that only the statute which places in the Attorney General the power
to grant immunity to witnesses before grand juries has much chance
of success during the current session of Congress. It is the opinion of
the author that this is the proper solution in any case. For it is the

Attorney General, acting properly within his office, who is the Nation's
chief investigator and prosecutor. It is he who has the information

required to determine whether a grant of immunity will best serve the
interests of the country in securing convictions of those whose convictions
are necessary to public safety. And ultimately it is he who must secure

those convictions.
JOHN M. MURRAY



NOTES
TRENDS IN THE APPROACH TO THE CORPORATE ENTITY

PROBLEM IN CIVIL LITIGATION

Introduction

JN RECENT years huge industrial empires have been developed
through the media of interlocking directorates and majority stock

holder domination of one corporation by another, thereby giving rise
to intricate intercorporate relationships. Because of the adoption of
this type of organization, where the separate existence of the com

ponent parts is often more ostensible than real, the problem of the
recognition of corporate entities has assumed critical importance. As
much has been written concerning the nature of, and rational basis for
the concept of the corporation as an entity,1 it is not the intention to

enter here into a philosophical discussion of the "entity theory" of

corporations; nor will the anti-trust and taxation aspects of the problem
be treated, those fields being major topics in themselves. The purpose
of this paper is to present an analysis of the influence of the "entity
theory" upon three aspects of civil litigation, viz: (1) jurisdiction;
(2) contractual and tort liability; and (3) fiduciary duties of inter

locking directors and controlling majority stockholders.
The method of discussion will necessarily be empirical, because

aside from expressions of general principles and pronouncements of
public policy the courts have based their decisions in this field upon the
circumstances and facts peculiar to each case.2 Therefore, the procedure
will be to examine typical case situations and based upon the conclu
sions derived therefrom, to determine the general attitude of the courts

today as to disregarding the corporate entity under the three aspects
of civil litigation enumerated above. However, before a detailed ex

position is undertaken it would be well to state briefly those principles
concerning the corporate entity upon which all courts are agreed and
from which all courts reason, regardless of the particular aspect of the
problem under consideration.

1 See the discussion of the nature of the corporate entity in Wormser, Disregard of
the Corporate Fiction and Allied Corporation Problems 1-41 (1929) ; Dewey, The His
toric Background of Corporate Legal Personality, 35 Yale L. J. 655 (1926) ; Machen,
Corporate Personality, 24 Harv. L. Rev. 253 (1911) ; Radin, The Endless Problem of
Corporate Personality, 32 Col. L. Rev. 643 (1932).

2 People's Tobacco Co. v. Am. Tobacco Co., 246 U.S. 79 (1918).
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In law a corporation is treated as an entity distinct from its individual
members or stockholders who, as natural persons, are merged in the
corporate entity.3 The legal entity doctrine is utilized by the courts to

subserve the ends of convenience and justice, and will not be invoked in
support of an end subversive of this policy. Clearly, where the cor

porate device is used as a subterfuge to perpetrate fraud, defeat pub
lic convenience, justify wrong, or defend crime the corporate veil will
be pierced.* On the other hand, where the corporate form has been

adopted merely to secure advantages not otherwise obtainable and where
no contravention of legislative purpose has occurred, the courts will not

disregard the corporate entity.5 Between these clearly marked extremes

there is a great shadowland of uncertainty, the exploration of a part of
which is the purpose of the discussion which follows.

Jurisdiction and Service of Process

Under the statutes which exist in a majority of the states today
the basis of jurisdiction over foreign corporations is embodied in the

concept, of "doing business." The character of the "doing business"

requirement was formulated by the United States Supreme Court in

People's Tobacco Co. v. American Tobacco Co.,6 where Mr. Justice
Day, speaking for the Court, said:7

The question as to what constitutes the doing of business in such wise as to
make the corporation subject to service of process has been frequently dis
cussed in the opinions of this court. . . . Each case depends upon its own facts.
The general rule deducible from all our decisions is that the business must

be of such nature and character as to warrant the inference that the corpora
tion has subjected itself to the local jurisdiction, and is by its duly authorized
officers or agents present within the state or district where service is attempted.

The particular aspect of the jurisdictional problem to be considered
here is the determination of the extent to which the courts will disre-

3 New Colonial Co. v. Helvering, 292 U. S. 435 (1934) ; 13 Am. Jur., Corporations
� 6 (1938).
4 Mclver v. Norman, 187 Ore. S16, 213 P. 2d 144 (1949).
5 Schenley Corp. v. United States, 326 U.S. 432 (1946).
6 246 U.S. 79 (1918).
7 Id. at 86-87. "Doing business" is no longer the test so far as the Supreme Court

is concerned, since in Internet. Shoe Co. v. Washington, 326 U.S. 310 (1945), the Court
re-determined the minimal requirements of contact consistent with due process. How

ever, the "doing business" criterion remains valid as a sound definition from a high
ranking court, and is still followed by a majority of the states. For a further discussion
of the "doing business" criterion see 14a C. J., Corporations � 4079 (1941).
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gard the corporate entity, where a relation exists between an ostensible
domestic corporation and a foreign corporation, in order to render the
foreign corporation amenable to process under the "doing business"
criterion. It will thus be seen that in order to resolve the jurisdictional
question, it will be necessary to analyze the types of intercorporate
relationships which will induce the courts to pierce the corporate veil.
The courts are generally agreed that a foreign corporation's ownership
of stock in a domestic corporation does not ipso facto constitute a

"doing business" locally so as to render the foreign corporation amen

able to process.8 Nor will the indirect exercise of control through
majority or total stock ownership, absent other indicia of domination,
be sufficient to provide a jurisdictional basis.9 The difficulties of de
termination occur where the relation between the foreign and the domestic

corporation assumes more intricate guise. An examination of earlier

pertinent decisions reveals a reluctance on the part of the courts to

disregard the corporate entity in order to subject the foreign corpora
tion to service of process. Thus, in Cannon Manufacturing Co. v.

Cudahy Co.,10 wherein a foreign corporation owned the entire capital
stock of a subsidiary domestic corporation, completely dominated the

subsidiary, and employed the subsidiary as an instrumentality to market
the former's products, the Supreme Court determined that such use of
a subsidiary does not necessarily subject the parent corporation to

service of process, and concluded that the identity of interest and the
exercise of control had no legal significance, the corporate separation,
though formal, being nevertheless real.
A similar rationale of formalism appears in Conley v. Mathieson Alkali

Works11 the facts of which were as follows: defendant, owning the en

tire capital stock of a New York corporation, had by-laws providing that
its directors should hold monthly meetings in New York; certain of
defendant's directors, residents of New York, having been served in
New York, the question of valid service was contested. On certiorari
the Supreme Court concluded that even though the operations of the
New York corporation were carried on under the management of de-

8 People's Tobacco Co. v. Am. Tobacco Co., 246 U.S. 79 (1918); Amtorg Trading
Corporation v. Standard Oil Co., 47 F. Supp. 466 (S. D. N. Y. 1942) ; Rosario v. Public
Service Coordinated Transport, 270 App. Div. 169, 59 N.Y. S. 2d 50 (1st Dept. 1945).
See Annotation 18 A.L. R. 2d 187 (1951).
9 Rucker v. Personal Finance Co., 86 Ohio App. 110, 90 N.E. 2d 428 (1948), appeal

dismissed, 151 Ohio St. 338, 85 N.E. 2d 557 (1949).
10 267 U.S. 333 (1925).
11 190 U.S. 406 (1903).
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fendant in such wise that for all practical purposes the New York
corporation was merely the instrument of defendant, the domestic cor

poration was nonetheless a separate legal entity. The Court rested
its decision on the fact that it did not appear that any meetings were

actually held in New York, the by-law provision itself not being suffi
cient to keep defendant in New York.
In Compania Mexicana v. Compania Metropolitana12 the New York

Court of Appeals applied the same type of reasoning. In that case the
Island Oil and Transport Company, a New York corporation, owned all
the stock of defendant, a foreign corporation, and from its offices in
New York directed the corporate officers of defendant in the transaction
of the latter's business outside New York, in practice treating the sub
sidiary as a mere department. The court concluded that the defendant
corporation could not be said to have come into the state merely because
the parent company, exercising dominion derived from stock ownership,
gave directions as to the manner in which defendant should conduct
its business. The rationale employed was that in giving those directions
the parent corporation did not act as agent for the subsidiary, but
acted for itself. The technical, formalistic nature of this reasoning
became apparent in the court's attempt to distinguish the principal
case from Grant v. Cananea Consolidated Copper Co.,13 in which the

president of a foreign corporation directed its affairs from New York,
and the court held the foreign corporation amenable to process in New
York. The court in the Compania Mexicana case sought to make a

distinction by stating that directions by a president (officer) constitute

corporate acts, whereas directions by a controlling stockholder are not

corporate acts. Does not this distinction seem unsubstantial in view of
the fact that in the Compania Mexicana case the subsidiary was a wholly
owned one, and was actively managed by the parent corporation? A
similar instance of adherence to formal distinctions is offered by a

recent federal court decision.14 There a New York Corporation, owning
the controlling interest in a Nebraska corpration, sent an officer into
Nebraska to give directions concerning the general business program
and management of the subsidiary. The court refused to uphold
service upon the officer as binding upon the New York corporation,
reasoning that the corporate identity of the subsidiary was preserved, as
in reality its operations were distinct from those of the parent.

12 250 N.Y. 203, 164 N.E. 907 (1928).
is 189 N.Y. 241, 82 N.E. 191 (1907).
14 Nagl v. Northam Warren Corporation, 8 F.R.D. 130 (D.Neb. 1948).
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The type of intercorporate relationship manifested by common offi
cials and interlocking directorates has afforded special difficulty. In
order to meet the problems thus presented the courts have employed
a concept based upon the supposed dichotomous functioning of com

mon administrative officials and interlocking boards of directors. A
leading example of the application of this rationale is Blaustein v. Pan
American Petroleum & Transport Co.15 In that case the defendant,
Standard Oil Company, an Indiana corporation, owned 78% of the stock
of the Pan American Company, a Delaware corporation with principal
offices in New York; four out of nine directors of Pan American were

also officers and directors of Standard Oil; and the major part of their
time was devoted to service to Standard Oil, although they came regu
larly to New York to attend board meetings of Pan American. The

plaintiff contended that the defendant corporation was present in New
York because of the exercise of executive functions therein through the
activities of its officers and directors, and that, therefore, service upon
these officers was binding upon Standard Oil. However, the court de
cided that the business transacted at the meetings was Pan American

business; that the fact that Standard Oil indirectly profited as a result
of the activities of the directors was immaterial; and that, therefore,
Pan American and Standard Oil were separate and distinct corporations.
There have been two significant decisions which at first glance would

seem to disregard the corporate entity where interlocking directorates
and common officials are involved.16 However a close inspection will
reveal that in both cases the courts relied at least partially upon other
elements of control and integration in reaching their decisions. In the
main the courts have adhered to the doctrine enunciated in the Blaustein

case, and have refused to permit the existence of interlocking direc
torates and common officials per se to induce them to pierce the cor

porate veil.
The foregoing cases represent the traditional or formalistic approach

to the jurisdictional problems created by close intercorporate relations.

However, a study of many decisions, particularly those of recent ori

gin, reveals a trend away from this technical formalism and towards a

more liberal and practical approach. The courts adopting the latter

15 163 Misc. 749, 297 N.Y. Supp. S39 (Sup. Ct. 1937), aff'd mem., 251 App. Div.

704, 296 N.Y. Supp. 996 (1937).
16 Ruff v. Manhattan Oil Co., 172 Minn. 585, 216 N.W. 331 (1927); Stark v. Howe

Sound Co., Inc., 141 Misc. 148, 252 N.Y. Supp. 233 (Sup. Ct. 1931), aff'd, 234 App.
Div. 934, 254 N.Y. Supp. 959 (1931).
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view have seemed to do so upon one or more of three basic rationales:
(1) that the parent transacts business directly in the state of the forum,
rather than vicariously through its subsidiary; (2) that certain activities
indicate a principal-agent relationship which constitutes a "doing busi
ness" on the part of the parent; (3) that a new philosophy must be
found to govern the courts in their decisions in this field.

The first of the above approaches is well illustrated by the leading
case of Atlantic Greyhound Lines v. Metz.11 Defendant therein was a

West Virginia corporation holding a license to operate busses in that

state; Blue & Gray Company was a Virginia corporation holding a

license to operate busses in Virginia. The latter company owned no

property, the busses operated over its lines being owned by the de

fendant, which also paid the drivers. Furthermore, the two corporations
had a common directorate, and the offices of both were in West Virginia.
The court held that defendant was amenable to process, since it was

doing business in Virginia. Chief Judge Parker, speaking for the court,
expressed it thus:18

. . . the defendant was the company operating the business not only in West
Virginia but also in Virginia. It may be that with respect to operations in

Virginia it was acting as agent of the Blue & Gray Company; but this would
not alter the fact that it was doing business in that state. . . . The Blue & Gray
Company held the Virginia franchise . . . but defendant operated the busses,
paid the drivers, and handled the money in Virginia. . . . Theoretically it [Blue
& Gray] was doing business in Virginia. Actually the business was done in
its behalf by defendant. (Emphasis supplied.)

It should be noted that in adopting this type of approach, the court
does not consider whether or not the subsidiary is a distinct corporate
entity, but looks instead to the practical effects of the relationship, what
ever it might be.19
A second method of avoiding the restrictions inherent in the formal

approach is the recognition, under certain circumstances, of a principal-
agent relationship between the parent and subsidiary. So far this has
been employed chiefly where the subsidiary is used as the medium

through which the parent purchases its requirements. Thus, in Litt-

17 70 F. 2d 166 (4th Cir. 1934), cert, denied, 293 U.S. 562 (1934).
is Id. at 167-168.
19 Mas v. Orange-Crush Co., 99 F. 2d 675 (4th Cir. 1938) ; Atlantic Greyhound Lines

v. Metz, 70 F. 2d 166 (4th Cir. 1934), cert, denied, 293 U.S. 562 (1934); Rubinstein
v. Bouard, 176 Misc. 680, 28 N. Y. S. 2d 264 (1941), modified, 262 App. Div. 835, 28

N.Y. S. 2d 403 (1941).
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man v. Morris B. Sachs, Inc.?0 where defendant corporation used a

local corporation as its exclusive buying agent, and where the two cor

porations had the same president, the court concluded that the foreign
corporation was doing business in the state of the forum, and was

amenable to service of process there. In reaching this decision the
court recognized that the two corporations were formally distinct, but
reasoned that a separate corporate entity is no less an agent for a foreign
corporation than an individual buying agent. An analysis of other deci
sions embodying this concept indicates, as does the foregoing decision,
that the application of the doctrine is limited to situations involving
exclusive buyers.21 although one court has gone so far as to say that
the technical distinction between an independent contractor and an

agent is immaterial for the purpose of determining amenability to proc
ess, except as it may be evidence one way or another.22 In any event,
a distinct trend is discernible towards the proposition that where the
subsidiary is a mere instrumentality of the foreign corporation, the
fiction of separate entity will be disregarded.23
The third type of liberal approach is the adoption of a new philosophy

of dealing with intercorporate relationships. Thus, some courts have

recognized that where one corporation is organized solely for the pur
pose of acquiring or controlling the stock of another corporation, the
separate existence of the latter will be ignored.24 One eminent writer
in the field has broadened this concept and recommended good faith
and honesty in the use of the corporate privilege for legitimate ends as

the criterion for determining amenability to service of process.25 Prob-

20 65 N.Y.S. 2d 754 (Sup. Ct. 1946, not officially reported). See. Annotation, 113

A.L.R. 9 (1938).
21 Sterling Novelty Corp. v. Frank & Hirsch Distr. Co., 299 N. Y. 208, 86 N. E. 2d

564 (1949); Vassallo v. Slomin, 278 App. Div. 949, 105 N.Y.S. 2d 60 (2d Dept. 1951).
22 Fielding v. Superior Court, 244 P. 2d 968 (Cal. Dist. Ct. of App. 1952).
23 Society Milion Athena v. National Bank of Greece, 166 Misc. 190, 2 N. Y. S. 2d

155 (Sup. Ct. 1937), aff'd, 253 App. Div. 650, 3 N.Y.S. 2d 677 (1938). Compare the
older view as enunciated in Cannon Manufacturing Co. v. Cudahy Co., 267 TJ. S. 333 (1925).
2* State ex rel. New York Oil Co. v. Superior Court, 143 Wash. 641, 255 Pac. 1030

(1927); 17 Fletcher, Corporations � 8490 (1933). See Annotation, 18 A. L. R. 2d 187
(1951). However, some courts emasculate the doctrine by accepting trivial productive
activity on the part of the holding corporation as sufficient to rebut the contention that
it was organized solely to hold the stock of another corporation. See Mazzotti v. Rainey,
Inc., 11 A. 2d 67 (Del. Ch. 1950).

25 Ballantine, Separate Entity of Parent and Subsidiary Corporations, 14 Calif. L. R. 12,
19 (1925). The Supreme Court of Washington adopted this view in State v. Northwest
Magmsite Co., 28 Wash. 2d 1, 182 P. 2d 643 (1947).
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ably the most radical departure from the strict formalistic philosophy
is that enunciated by a California court in Iowa Manufacturing Co. v.

Superior Court,26 that if the representation which the foreign corpora
tion maintains in the state of the forum gives it, in a practical sense

and to a substantial degree, the benefits it would have enjoyed by
operating through its own office, then it is doing business, and will be
amenable to process.

Perhaps the best expression of the nature and significance of the
trend towards liberalism in disregarding the corporate entity for juris
dictional purposes is the statement of United States District Judge
Picard:27

There has been a change in the attitude of the courts towards this much debated
and perplexing question that has been before our tribunals for years and there
is a tendency now to cut through the maze of corporate appearances to arrive
at the true status and relationship. The fiction of corporate entity is no

longer controlling. ... In the modern development of our business and general
economic life, with the great possibilities of almost complete annihilation of
space and time, the courts do not and should not encourage the creation of

corporate empires which have subsidiaries trading on the strength of the main

organization's name, financial position or products, only to have those who
deal with the main organization, through the subsidiaries, learn that when ques
tion of suit arises it is necessary for the offended party to travel across the
continent at great expense and inconvenience in order to find a jurisdiction
where his suit may be tried.

Contractual and Tort Liability

A study of the cases in this field indicates that so far as the basic
approach to the corporate entity problem is concerned, the courts have
made no distinction between the contractual and the tort liability of the

parent corporation. This does not mean, however, that the factors
relevant to the determination of the issue of corporate entity in the
field of contractual liability will necessarily be identical with those

pertinent to such a determination in the field of tort liability. Thus,
whereas the element of estoppel may be a valid basis of decisions in con

tract cases, it would be incorrect to extend such a rationale to tort cases

not involving misrepresentation, where the doctrine of reliance is in

applicable.28
Various approaches have been utilized in this field by the courts in

26 246 P. 2d 681 (Cal. Dist. Ct. of App. 1952).
27 Pergament v. Frazer, 93 F. Supp. 9, 12 (E. D. Mich. 1949).
28 Latty, Subsidiaries and Affiliated Corporations 96-97 (1936).



1953] Notes 533

an effort to ensure the working of justice through the application of
legal and equitable principles. The strictest approach adopts what
might be called the "agency" test: viz., where stock ownership is re

sorted to for the purpose of controlling a subsidiary so that it is a mere

agency of the dominant company, the courts will not permit themselves
to be blinded by corporate entity fictions.29 A slightly more liberal
approach is that represented by the so-called "instrumentality rule,"
whereby a corporation exercising actual control over another, operating
the latter as a mere instrumentality, becomes liable for the torts of the
subsidiary.30 A third and more flexible approach was enunciated by the
New York Court of Appeals by way of dicta in Berkey v. Third Ave.
Ry. Co.?1 and reiterated and applied as the law in Rapid Transit Sub

way Const. Co. v. City of New York?2 Under the rationale of this ap
proach the court is not required, in order to fix liability, to find an agency
relationship or the use of a subsidiary as an instrumentality, but will
abandon the judicial concept of legal entities where necessary to uphold
public policy and promote honesty and justice. The United States

Supreme Court has adopted this approach in an analogous situation in
the field of bankruptcy, where a dominant and controlling stockholder
schemed to defraud creditors by suing on unpaid salary claims against
the corporation.33 The Court held that courts of bankruptcy exercise

equity powers and have a duty to challenge and subordinate claims
if equity and fairness require, particularly where the claim seeking
allowance accrues to the benefit of an officer, director, or stockholder.
It should be noted, however, that a court's adoption of the "equitable"

approach does not necessarily mean that that court will always disre
gard the juridical concept of corporate entities.34 The abstractness of
the "equitable" approach, together with a paucity of case law on the

precise point, render it impossible to determine exactly what circum
stances will induce a court to revert to the stricter approaches. A case

in the New York Court of Appeals might provide a clue; i.e., the opinion
is so worded as to give rise to the inference that the "instrumentality
rule" may be invoked where the claims of creditors or third parties are

29 Chicago, M. & St. P. Ry. v. Minn. Civic Assn., 247 U.S. 490 (1918).
30 Davis v. Alexander, 269 U.S. 114 (192S).
31 244 N.Y. 84, 1SS N.E. 58 (1926).
32 259 N.Y. 472, 182 N.E. 145 (1932).
33 Pepper v. Litton, 308 U.S. 295 (1939).
34 Lowendahl v. Baltimore & Ohio R. R. Co., 272 N.Y. 360, 6 N.E. 2d 56 (1936).
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not involved.3,5 Another area of uncertainty is indicated in the courts'
reluctance to find an agency relationship where such an association is
prohibited by criminal law.36 Would a similar unwillingness to pierce
the corporate veil be manifested where the court employed the "equit
able" approach, with its emphasis upon honesty, justice, and the public
weal?
The courts have utilized a fourth type of approach to this question,

which holds the parent liable on the theory that the torts or contracts
are those of the parent directly. It should be noted that, strictly speak
ing, this does not involve an approach to the corporate entity problem,
since the basis of liability is not a vicarious, but a direct one. Rather,
the "legal entity" difficulties are circumvented by the utilization of the

concept of the parent acting for itself.37

Duties of Interlocking Directors and Controlling Majority
Stockholders

Of the various aspects of the entity problem created by intricate

intercorporate relations perhaps the most critical today is that con

cerning the fiduciary duties of dominant stockholders and interlocking
directors towards minority shareholders. It is in this field that the
most vehement controversies occur, engendered doubtless by the close
relations of the parties, and the opportunity afforded the dominant

group to overreach. In view of the practice of the courts in following
an empirical approach to these problems, perhaps the best way to in

vestigate the subject is to present an actual case, and to evaluate the
court's conclusions on the basis of the facts contained therein. The
best recent case in the field, and one representing in its factual content

practically all the diversifications possible, is Blaustein v. Pan American
Petroleum & Transport Company?* Blaustein and son, sole owners

of American Oil Company and Lord Baltimore Filling Stations, Inc.,
sold a one-half interest in these companies to the Pan American Com

pany in order to ensure themselves a supply of crude and refined oil.

Subsequently, Standard Oil Company began to acquire Pan American

stock, culminating in its ownership by 1931 of 96% of that stock. In
1932 Pan American and Standard Oil entered a "Definite Agreement,"
as Bankers Trust Co. v. Dennis, 256 App. Div. 495, 10 N.Y.S. 2d 710 (1st Dept.

1939), aff'd mem., 282 N.Y. 635, 25 N.E. 2d 981 (1940).
�* Elenkrieg v. Siebrecht, 238 N. Y. 254, 144 N. E. 519 (1924).
37 Latty, Subsidiaries and Affiliated Corporations 78-96 (1936).
38 293 N.Y. 281, 56 N.E. 2d 705 (1944).
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the purpose of which was the reorganization of American Oil and Pan
American in order to form a complete cycle in the oil business. The
agreement provided that American Oil was to acquire all the stock of
Lord Baltimore; Pan American in turn was to acquire the Blaustein
holdings in American Oil (thus resulting in 100% ownership of Ameri
can Oil by Pan American), and in payment therefor was to issue to
the Blausteins shares of its own stock. Further, it was agreed that
Pan American should endeavor to secure its own crude oil production,
but in the meantime was given the option of requiring Standard Oil to
supply the deficiency at average prevailing prices.
The first step of the "Definitive Agreement" was accomplished by the

reorganization of Pan American's board of directors as follows: four of
the Pan American directors were also directors of Standard Oil, one of
whom (the President of Standard Oil) was elected chairman of the Pan
American board; three of the Pan American directors were elected by the
Blausteins, as per the "Definitive Agreement"; the remaining two direc

tors, though nominally independent, had had prior close association with
Standard Oil. Subsequently, however, the directors of Pan American
refused to buy crude producing properties, in the belief that to do so

would violate the anti-trust laws of Texas. In reaching this conclusion

they relied chiefly, if not exclusively, upon the advice of the general
counsel of Standard Oil. In the meantime Standard Oil subsidiaries
continued to buy up desirable oil producing fields in Texas. The board
also voted down a program of construction of pipe lines and crude oil
connections, and instead, made contracts to have Pan American's crude
oil transported over pipe lines owned by subsidiaries of Standard Oil.
In deciding upon this course of action, the board relied upon the findings
of men many of whom were closely associated with subsidiaries of Stand
ard Oil. Finally, instead of organizing a crude oil purchasing depart
ment, as contemplated in the "Definitive Agreement," the board en

tered into a contract with a subsidiary of Standard Oil, under the term
of which the subsidiary would receive a five cent per barrel marketing
charge plus other benefits.
Because of the above conduct Blaustein instituted a derivative stock

holder's suit against Pan American, against Standard Oil, and against
individual interlocking directors of Pan American. The suit against
Standard Oil was upon the ground, among others, that Standard Oil
had breached its fiduciary duty as dominant stockholder towards Pan
American minority shareholders. At the time of trial Standard Oil
owned 78.64% of the capital stock of Pan American. The trial court
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found that Standard Oil had dominated and controlled Pan American
through its use of the interlocking directorate, and found as indicia
of such control the unanimity of voting by Pan American-Standard Oil
directors, the reliance upon the expert and technical advice of Standard
Oil, and the furnishing of reports and information to Standard Oil.39
The court went on to conclude that Standard Oil had breached its
duty when independent legal advice was not obtained as to the purchas
ing of crude oil producing properties, and that consequently, regardless
of good faith or fairness, Standard Oil should account for profits ac

quired through the sale of oil to Pan American from fields purchased
in Texas during this period and should hold said fields as constructive
trustees for Pan American. Furthermore, Standard Oil should account
for any profits realized from the transportation of the oil, since it not
only undertook to do the transporting itself, but prevented Pan Ameri
can from so doing. In addition Pan American was entitled to damages
for the losses it sustained as the result of being deprived of the right
to construct its own pipe lines. Finally, as to crude purchasing, the
trial court determined that Standard Oil must account for profits de
rived therefrom, regardless of the reasonableness of the marketing
charges.
Upon appeal the Appellate Division reversed, finding that the facts

did not evidence a dominating influence on the part of Standard Oil;
that Standard Oil and Pan American were at all times distinct corporate
entities; and that even if a fiduciary relationship be established, Stand
ard Oil did not breach that duty because of the transactions noted
above.40 The Court of Appeals affirmed, stating that it found no evi
dence of domination by Standard Oil, but that even if it be assumed that
a measure of fiduciary obligation was owed, there was no invasion of
Pan American's corporate opportunities and hence, no breach.41
An analysis of the preceding case indicates the factors which must

be considered in solving a problem of that sort, viz: (1) the relation
between dominant and minority shareholders, and between corporations
having interlocking directorates; and (2) the nature of corporate oppor
tunities. It is not the purpose to explore these fields at great length

39 Blaustein v. Pan American Petroleum & Transport Co., 174 Misc. 601, 21 N.Y.S.
2d 6S1 (Sup. Ct. 1940).

40 Blaustein v. Pan American Petroleum & Transport Co., 263 App. Div. 97, 31 N.Y.S.
2d 934 (1st Dept. 1941).

41 Blaustein v. Pan American Petroleum & Transport Co., 293 N.Y. 281, 56 N.E. 2d
705 (1944).
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here; however, an understanding of the approach of the courts to
them is necessary in order to determine the extent to which the cor

porate entity will be disregarded in derivative suits.
As regards the relation between dominant and minority stockholders

the general rule obtains that a controlling majority occupies a fiduciary
relation towards the minority, and cannot insulate itself from responsi
bility through the interposition of a separate board of directors.42 How
ever, there is a tendency on the part of some courts to modify the
nature of the duties imposed upon the controlling stockholder, with the
result that the relation becomes a quasi-fiducial one. Thus, in the
Blaustein case43 the Appellate Division would seem to favor restricting
the application of the fiduciary theory to instances of clear misfeasance,
such as where the majority stockholder exercises control so as to bring
about a foreclosure resulting in the minority receiving nothing,44 or

where the majority seeks to dissolve the corporation in order to depre
ciate the corporate property and minority interest therein.45 Similarly,
in Allied Chemical & Dye Corp. v. Steel & Tube Co.*6 the court de
clared that not every advantage secured by the majority is vitiating, but
only those derived from or associated with the corporate assets them
selves.
As to the relationship between directors and shareholders, the for

mer have been considered, both at common law and by the weight of
modern authority, not as trustees in the technical sense,47 but as owing
a fiduciary duty to the corporation and its stockholders nevertheless.48

Formerly, it had been held that in the case of corporations having inter
locking directorates, the common director must not only withdraw from
all intercorporate dealings, but should also disclose any unfair advantage
which he knew or should have known.49 Today, however, ". . . because
of the development of our economic system certain restrictions formerly
surrounding transactions between interlocking directorates are no longer

42 Taylor v. Standard Gas Co., 306 U.S. 307 (1939); Southern Pacific Co. v. Bogert,
250 U.S. 483 (1919).
43 263 App. Div. 97, 31 N.Y.S. 2d 934 (1st Dept. 1941).
44 See Southern Pacific Co. v. Bogert, 250 U.S. 483 (1919).
45 See Kavanaugh v. Kavanaugh Knitting Co., 226 N.Y. 185, 123 N.E. 148 (1919).
46 14 Del. Ch. 1, 120 Atl. 486 (1923).
47 Robinson v. Linfield College, 42 F. Supp. 147 (E.D. Wash. 1941).
48 Pepper v. Litton, 308 U.S. 295 (1939); Taylor v. Standard Gas Co., 306 U.S. 307

(1939) ; Farwell v. Pyle-Nat. Headlight Co., 289 LI. 157, 124 N.E. 449 (1919).
49 Globe Woolen Co. v. Utica G. & El. Co., 224 N.Y. 483, 121 N.E. 378 (1918).
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applicable";50 and hence, it has been found unwise to forbid common

directors to participate in intercorporate dealings.51 Thus, the clear
majority rule today is that such transactions are not void, but only
voidable.52 The criterion of voidability is the fairness of the trans

actions,53 thus indicating the distinction between the duty of an inter

locking directorate and that of a technical trustee, in the latter case

fairness and good faith being immaterial.54 Moreover, the modern rule
would appear to be that fairness is a defense not only where a minority
of board members are common directors,55 but also where a majority
of the directors are interlocking.56
In some states statutes expressly recognize interlocking directorates

and authorize intercorporate transactions, subject only to the general
rules of fairness and good faith.57 However, other states have sought
to mitigate the dangers inherent in such relationships by limiting the
number of interlocking directors;58 by denying a director the right to
vote on any question in which he is interested otherwise as a share

holder;59 or by prohibiting a common director from voting and from

being counted in ascertaining a quorum as to any matter involving
the interlocking corporations.60 A federal restriction upon the forma
tion of interlocking directorates is found in a statute providing:61
... no person at the same time shall be a director in any two or more cor

porations, any one of which has capital, surplus, and undivided profits aggre-

50 Pergament v. Frazer, 93 F. Supp. 13, 28 (E.D. Mich. 1950).
51 Ballantine, Law of Corporations 180 (rev. ed. 1946).
52 Corsicana Nat'l. Bank v. Johnson, 251 U.S. 68 (1919); Pergament v. Frazer, 93 F.

Supp. 13 (E.D. Mich. 1950). Contra: Alabama Fidelity Mortgage & Bond Co. v. Dub-

berly, 198 Ala. 545, 73 So. 911 (1916) ; Attalla Iron Ore Co. v. Virginia Iron, Coal &
Coke Co., Ill Tenn. 527, 77 S.W. 774 (1903).

53 Blaustein v. Pan American Petroleum & Transport Co., 263 App. Div. 97, 31 N.Y.S.
2d 934 (1st Dept. 1941).
� Wendt v. Fischer, 243 N.Y. 439, 154 N.E. 303 (1926).
55 Veeser v. Robinson Hotel Co., 275 Mich. 133, 266 N.W. 54 (1936); Bonini v. Fam.

Theatre Corp., 327 Pa. 273, 194 Atl. 498 (1937).
56 Corsicana Natl. Bank v. Johnson, 251 U. S. 68 (1919) ; Wiseman v. United Dairies,

Inc., 324 Mich. 473, 37 N.W. 2d 174 (1949) ; General Inv. Co. v. American Hide & Leather

Co., 97 N.J. Eq. 230, 127 Atl. 659 (1925); Chelrob, Inc. v. Barrett, 293 N.Y. 442,
57 N.E. 2d 825 (1944); Everett v. Phillips, 288 N.Y 227, 43 N.E. 2d 18 (1942).

57 See Cal. Corporation Code � 820 (Deering 1948) ; Mich. Comp. Laws 1948, �
450.13, as amended by Pub. Acts 1949, Act No. 229.

58 See Conn. Gen. Stats. 1949, � 5165.
5� See W. Va. Code 1949, � 3081.
60 See General Laws R. I. 1938, Chap. 116, p. 261.
�! 38 Stat. 730, 733 (1914), IS U. S. C. � 19 (1946).



1953] Notes 539

gating more than $1,000,000 ... if such corporations are or shall have been
theretofore, by virtue of their business and location of operation, competitors,
so that the elimination of competition by agreement between them would con

stitute a violation of any of the provisions of any of the anti-trust laws.

It should be noted that unlike the state statutory provisions discussed
above, where the underlying rationale is the enforcement of fiducial
responsibilities, the federal statute is designed to protect interstate
commerce by prohibiting intercorporate devices which tend to the re

straint of trade. Thus, the rationale of the federal legislation is trade

regulation.62
As to the usurpation of corporate opportunities the general rule would

seem to be that restrictions are limited to property in which the corpora
tion has an existing interest or an expectancy arising out of an existing
right, or where the directors' interference will prevent or hinder the

corporation in effecting the purposes of its creation.63 A more liberal

concept of expectancy was expressed in Guth v. Loft, Inc., where the
Delaware Supreme Court said:64

Where a corporation is engaged in a certain business, and an opportunity is
presented to it embracing an activity as to which it has fundamental knowledge,
practical experience and ability to pursue, which, logically and naturally, is

adaptable to its business having regard for its financial position, and is one

that is consonant with its reasonable needs and aspirations for expansion, it
may be properly said that the opportunity is in the line of the corporation's
business.

At least one court has gone so far as to provide the "corporate oppor
tunities" doctrine with a new rationale. Thus, in Durfee v. Dwfee &
Canning65 the court held that the test is not one of tangible expectancy,
but the unfairness of a director, whose relation to the corporation is

fiduciary, in taking advantage of an opportunity where the interest of
the corporation deserves protection.
A further requirement under the orthodox interpretation of the doc

trine is the financial ability of the corporation to take advantage of

62 See n. 75, infra.
63 Lincoln Stores, Inc. v. Grant, 309 Mass. 417, 34 N. E. 2d 704 (1941) ; Blaustein v.

Pan American Petroleum & Transport Co., 293 N. Y. 281, 56 N. E. 2d 705 (1944). See

Annotation, 64 A. L. R. 782 (1929).
64 23 Del. Ch. 255, 279, 5 A. 2d 503, 514 (1939). It should be noted, however, that

the court might have been influenced by the fact that the corporation's own money was

used to usurp the opportunity.
65 323 Mass. 187, 80 N.E. 2d 522 (1948). See Ballantine, Corporations 204 (rev. ed.

1946).
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the opportunity. Some courts have interpreted this so as to provide
a defense if the transaction would be imprudent for the corporation,
resulting in possible impairment of capital.66 Others have held that
inability of a solvent corporation is no defense.67 Perhaps the most
radical approach is that the insolvency must reach the point where the
corporation is actually defunct.68
The foregoing discussion indicates the close relation, in cases in

volving dominant stockholders and minority shareholders, between the
"fiduciary theory" and the "corporate opportunities doctrine" on the
one hand, and the disregarding of the corporate entity on the other.
As the courts modify and relax the fiduciary duties of dominant groups,
and interpret narrowly the meaning of "opportunities" under the "cor
porate opportunities doctrine," pari passu will they be reluctant to

penetrate the veil of "legal entity" fictions and discern ultimate realities.
An analysis of the trends discussed above indicates that, in fact, the
concept of the "fiduciary duty" of dominant stockholders and interlock

ing directors towards minority shareholders has undergone a liberaliza

tion, albeit an incipient counter-trend is discernible regarding the nature

of corporate opportunities. In view of this, the result reached in the
Blaustein cases, viz., that Standard Oil and Pan American are separate
and distinct corporations, seems understandable, though not necessarily
defensible.
One particular aspect of the relaxation of fiduciary concepts deserves

mention. It is axiomatic that in determining the fairness and good
faith of challenged transactions, the courts will not regard the final
result as a criterion, but will judge the transaction as of the time of
execution.69 However, courts which have accepted this proposition
have shown a disposition to adopt a pragmatic approach where the result
of the transaction has been favorable to the subsidiary corporation.70
Thus, the "fiduciary theory" is further weakened and "legal entity"

66 Blaustein v. Pan American Petroleum & Transport Co., 293 N.Y. 281, 56 N.E. 2d

705 (1944); Hauben v. Morris, 255 App. Div. 35, 5 N.Y.S. 2d 721 (1st Dept. 1938),
aff'd per curiam, 281 N.Y. 652, 22 N.E. 2d 482 (1939).

67 Irving Trust Co. v. Deutsch, 73 F. 2d 121 (2d Cir. 1934), cert, denied, 294 U.S.

708 (1935) ; Durfee v. Durfee & Canning, Inc., 323 Mass. 187, 80 N.E. 2d 522 (1948).
68 Electronic Development Co. v. Robson, 148 Neb. 526, 28 N.W. 2d 130 (1947).
69 Blaustein v. Pan American Petroleum & Transport Co., 293 N.Y. 281, 56 N.E. 2d

705 (1944) ; Blaustein v. Pan American Petroleum & Transport Co., 263 App. Div. 97,
31 N.Y.S. 2d 934 (1st Dept. 1941).

70 Ibid.
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fictions are substantiated. The fact that the pragmatism is only implied
and not express does not render it any less significant.

Conclusion

The trends discernible in the courts' approaches to the entity prob
lem under the three aspects of civil litigation outlined above have
already been noted. Therefore, it remains only to compare and evalu
ate them. A comparison of the trends ascertainable under the juris
dictional and "liability to third persons" aspects of civil litigation would
lead to the conclusion that Mr. Justice Brandeis' assertion of a more

technical approach to the entity problem in the case of jurisdictional
considerations than in the case of extrinsic liability71 is no longer fol
lowed. Similarly Mr. Justice Field's recognition of human frailty
in situations involving dominant stockholders and interlocking direc
tors72 has been superseded by the theory of "dichotomous functioning,"
which is now applied indiscriminately to jurisdictional and fiducial as

pects of litigation.73 An analysis of the directions of the various trends
would seem to lead to the conclusion that so far as the jurisdictional
and "liability to third persons" aspects of civil litigation are concerned,
the courts have moved from strict, technical concepts of corporate
entity to those more liberal; whereas in the case of derivative stock
holders' suits, the courts have, through the relaxation of fiducial re

quirements, moved from a liberal to a more formalistic interpretation
of the corporate entity.
The explanation advanced for the relaxation of technical con

cepts of entity formerly employed in jurisdictional and extrinsic lia

bility problems, and for the concomitant trend towards a formalistic
concept of entity in derivative suits has been the exigencies of modern

industry.74 It would appear that in the case of jurisdictional and con

tractual liability questions such an explanation affords sufficient justi
fication. However, it is submitted that as regards derivative stock
holders' suit no justification can be shown. An attempt to do so on

the ground of industrial necessity would result in an anomaly: the

71 Cannon Mfg. Co. v. Cudahy Co., 267 U.S. 333 (1925).
72 Wardell v. Railroad Co., 103 U.S. 651 (1880).
73 See Blaustein v. Pan American Petroleum & Transport Co., 263 App. Div. 97, 31

N.Y.S. 2d 934 (1st Dept. 1941); Blaustein v. Pan American Petroleum & Transport Co.,
163 Misc. 749, 297 N.Y. Supp. 539 (Sup. Ct. 1937).

74 Pergament v. Frazer, 93 F. Supp. 13 (E. D. Mich. 1950) ; Pergament v. Fraaer, 93 F.
Supp. 9 (E.D. Mich. 1949).
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courts would find separate entities in order to expedite business, and

yet, in so doing, by providing the opportunity for controversies cul

minating in derivative suits, would be disrupting the orderly course of
business. Furthermore, upon practical considerations it would seem

that minority shareholders should at least be given the same protection
as creditors against dominant stockholders, especially where, as in the
Blaustein case, the minority shareholders are little more than bond
holders. Indeed, it would seem proper for the courts to be more in

clined to disregard the corporate entity in this field, where there is the

danger of overreaching and securing undue advantages, than in the
case of liability to third persons, where the parties are normally at

arms-length. Nevertheless, as noted above, the trend is towards giving
minority stockholders less protection.
The Blaustein case indicates that with the theory of "dichotomous

functioning" in the ascendancy, the old "conflict of interests" concepts
are inadequate to meet the difficulties created by interlocking direc
torates and dominant corporate stockholders. In the opinion of this
writer the courts should approach the problem, not from the point of
view of internal corporation law, but from the trade regulation stand

point.75 Thus, to the extent that combinations and other intercorporate
organizational devices are utilized by an enterprise in conducting its

business, pari passu should the courts refuse to apply the older "legal
entity" concepts of corporate identity.

THE EFFECT OF TAX DEEDS UPON APPURTENANT
EASEMENTS IN THE DISTRICT OF COLUMBIA

FHE problem discussed in this note�namely the effect of tax deeds

upon appurtenant easements in the District of Columbia�is one

that has only recently come before the courts in this jurisdiction. In

view of the fact that the power to sell land for delinquent taxes and

give a deed to the purchaser at such sale, after an interval of time for

?5 The suggested approach is not to be limited to cases involving direct contravention

of the anti-trust laws, however. The rationale underlying this writer's suggestions is broader

than the mere enforcement of anti-trust laws; the suggested approach seeks to substi

tute "economic realities" for juridical concepts of corporate entity" as the standard

to guide the courts. For a similar realistic approach to the analogous problem of corporate

nationality, see Kronstein, The Nationality of International Enterprises, 52 Col. L. Rev.

983 (1952).

LAWRENCE P. KESSEL
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redemption, has long been given by statute in the District, one might
suppose that all basic questions connected with tax deeds, including
their effect upon appurtenant easements, had long ago been finally
adjudicated. Such, however, is not the case. Indeed the effect of a tax

deed itself on the fee simple interest of the owner whose land was sold
for taxes can hardly have been said to have been definitely settled,
despite the unequivocal language of the statute, until a decision was

rendered in 1943 in W. C. & A. N. Miller Development Co. v. Emig
P. Corp.1 Accordingly, it is not surprising that it has taken nearly
another decade to decide the subsidiary question of a tax deed's effect

upon an easement over the property sold appurtenant to other land.
Although it is somewhat aside from the question under discussion,

it might be well to explain the peculiar status of tax titles in the Dis
trict of Columbia prior to 1943. Statutes in explicit terms gave the
holder of a tax deed a good title to land purchased by him. But most
efforts to enforce this title against the persons whom the land records
showed to own the property before the issuance of the tax deed failed.
Sales of land for delinquent taxes were forced sales. Property sold
under such circumstances usually brought only a fraction of its fair
market value. Moreover, for a long time, most tax deeds issued by
the municipal authorities failed to comply with all the requirements of
the statute. Proceedings were intricate, involving many steps, such as

assessment against the proper persons, advertisement, sale, issuance of
a deed, etc., so that a mistake nearly always occurred. For many years
the courts were in a position where they could refuse to sustain a tax

title on the ground that the proceedings leading up to issuance were

irregular. This the courts regularly did, believing that a decision in
favor of the record owner, who would reimburse the tax buyer for his

investment, was more in consonance with justice than the awarding of
the land to one who had acquired it for a small fraction of its value. As
a consequence of these decisions the practical effect of a tax deed, despite
the express language of the statute to the contrary, was to give the,holder
of such a deed only a lien on the title for the amount paid for the tax

deed, plus interest and such other sum as the holder of the tax deed

might be able to obtain from the record owner for its release (and this
sum might be considerable since the record owner had as his only
alternative a suit to cancel the tax deed against the buyer) . The situa
tion outlined above existed for around sixty years in the District of

1 77 TJ. S. App. D. C. 205, 134 F. 2d 36 (1943), cert, denied, 318 TJ. S. 788 (1943).
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Columbia prior to 1943. Although it had many features to recommend
it and some enactment into law might have made it permanent, it had
the weakness that it depended on the willingness of judges to refuse
to sustain tax deeds because of minor defects. With these defects be
coming less frequent and with the judiciary more zealous in its enforce
ment of the tax sales statutes, it has largely passed away. So after
a long delay, problems as to the effect of tax deeds on pre-existing
interests in real estate, such as appurtenant easements, have finally come

before our appellate courts for decision.
Just what effect a tax deed to a servient estate has upon an easement

over it and appurtenant to other land is a question on which the states
of our federal union are divided. One group holds that the tax deed
has no effect on the appurtenant easement. Another group maintain
that a deed extinguishes the easement. This note will set out the theories
behind the conflicting holdings and also give the District of Columbia's

position, its development and the reasoning sustaining it.
The opposing theories of the state decisions rest upon the diversity

of opinion as to the means of tax collection or basis of assessment.

Where the tax is said to be levied upon the real estate itself by a pro

ceeding in rem, without regard to the separate and various interests
that may be carved out of it, the title conveyed by the sale of the land
for non-payment of taxes is held to be a new fee simple absolute, cre
ated by independent grant from the sovereign authority, free from all

prior title and interests. But, where the tax is said to be levied merely
upon the servient estate by an in personam action, the theory is that

only a derivative title is passed to the extent of the title held by the

person taxed.2
Before going into a further discussion of the differing theories it

becomes necessary for purposes of clarity that the basic concepts to be

discussed should be defined and briefly explained. An easement has

been defined to be:3
... a privilege without profit, which the owner of one tenement has a right
to enjoy ... in or over the tenement of another person, whereof the latter

is obliged to suffer or refrain from doing something on his own tenement for

the advantage of the former.

Two distinct tenements are involved in the case of an appurtenant ease-

2 See Lucas v. Purdy, 142 Iowa 359, 366, 120 N. W. 1063, 1065 (1909) ; Alamogordo
Improvement Co. v. Hennessee, 40 N. M. 162, 165, 56 P. 2d 1127, 1129 (1936).

3 Burdine v. Sewell, 92 Fla. 375, 384, 109 So. 648, 652 (1926). See Gray v. McWilliams,
98 Cal. 157, 32 Pac. 976 (1893) ; Tardy v. Creasy, 81 Va. 553 (1886) ; Goddard, Easements 2.



1953] Notes 545

ment, the dominant to which the right belongs and the servient upon
which the obligation rests. The appurtenant easement benefits the one

estate, the dominant, while it is a burden upon the other, the servient.4
The term "servient estate" is a figurative term denoting that the land
to which the term is applied is subject to an easement. The burden
of the easement is not a normal incident of possession because it must
exist by separate creation, but when once created it becomes incidental
to the possession of the estate subject to it. The term "dominant es

tate" is also a figurative term denoting that the land to which the term
is attached has over the servient land an easement which is appurtenant
to the dominant land.5 The appurtenant easement is an incorporeal
right which benefits the possessor of the land for which it was created.
It is attached to and belongs with this superior right of possession of
the dominant estate, passing as incident to it and incapable of ex

istence separate and apart from such possession.6

The Majority View

The majority view today is that an easement appurtenant to land
is not destroyed by a sale of the land for the non-payment of taxes.

This view is followed by New York, Ohio, New Jersey, Pennsylvania,
New Hampshire, Wisconsin, Virginia, Montana, New Mexico, Utah,
Missouri and Oregon.7 The reasoning of this group of states is that
the title taken in the land as a result of the tax sale is based on the tax

deed, which is based on the tax lien and conveys only what it covered by
4 Burdine v. Sewell, supra, n. 2; Morrison v. Marquardt, 24 Iowa 35 (1867); North

western Improvement Co. v. Lowry, 104 Mont. 289, 66 P. 2d 792 (1937).
5 Burdine v. Sewell, supra, n. 2 ; Northwestern Improvement Co. v. Lowry, supra, n. 3.

See A. L. I. Restatement, Property �� 455, 456 (1944).
6 Cadwalader v. Bailey, 17 R. I. 495, 23 Atl. 20 (1891) ; Union Falls Power Co. v.

Marinette County, 238 Wis. 134, 298 N. W. 598 (1941) ; A. L. I. Restatement, Property
� 453 (1944).

7 Virginia & W. Va. Coal Co. v. Charles, 251 Fed. 83 (W. D. Va. 1917) ; Schlafly v.

Baumann, 341 Mo. 755, 108 S. W. 2d 363 (1937) ; Northwestern Improvement Co. v.

Lowry, supra, n. 3; Gowen v. Swain, 90 N. H. 383, 10 A. 2d 249 (1939); Metropolitan
Life Ins. Co. v. McGurk, 119 N. J. L. 517, 197 Atl. 47 (1938); Alamogordo Improve
ment Co. v. Prendergast, 43 N. M. 245, 91 P. 2d 428 (1939) ; Tax Lien Co. v. Schultze,
213 N. Y. 9, 106 N. E. 751 (1914) ; Ross v. Franko, 139 Ohio St. 395, 40 N. E. 2d
664 (1942) ; Crawford v. Senasky, 128 Ore. 229, 274 Pac. 306 (1929) ; Tide Water Pipe
Co. v. Bell, 280 Pa. 104, 124 Atl. 351 (1924) ; Hayes v. Gibbs, 110 Utah 54, 169 P. 2d.
781 (1946); Union Falls Power Co. v. Marinette County, supra, n. 5; Queens Park
Gardens v. Long Island Water Corp., 277 App. Div. 1146, 101 N. Y. S. 2d 454 (2d
Dept. 1950).
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the lien; since the tax lien is based on the assessed value of the property
nothing should pass by the tax sale except what has been originally
assessed. In the assessment of land for tax purposes the assessment is
made upon the value of the land for sale purposes; that is, its market
value. This value must take into consideration the uses the one owning
the title in fee may put upon the land. This is true because anyone
taking title takes subject to all the existing rights of the neighboring
land or its owners; and thus, the extent of any uses to which the par
cel of land is subject should enter into the determination of the sale
value of the land.8
An easement differs from an interest in or a lien upon the land in

that it is carved out of the servient estate and exists apart from that
estate, as if conveyed away from it.9 Since the easement has been
carved out of one property for the benefit of another, the natural re
sult is that the market value of the dominant estate should be increased
while the market value of the servient estate should be decreased. Ease
ments and covenants running with the land do enhance or detract from
the market value of the dominant or servient estates. As a result, if
the land is to be assessed at its market value, the value of the easements

should be included in the value of the dominant estate and excluded
from the value of the servient estate. Then, the assessment of the
servient estate would not include the value of the easements that have
been carved out of it and made appurtenant to the dominant estate.10

Since the tax title to the servient estate depends upon the tax lien,
which covers only that which has been assessed, nothing should pass by
such title except what has been assessed. If the appurtenant easement
is not included in the assessment of the servient estate, the tax sale
should only pass title to the servient estate minus the easement.

In considering the dominant estate, its value for purposes of sale is
increased by the appurtenant easement, which passes in any conveyance
of the dominant estate whether or not it is expressly mentioned in that

conveyance.11 It seems only fair that if the purchaser of the dominant
estate would get the benefit of the easement, then he should pay the
taxes on the dominant property as valued with the appurtenant ease

ment attached. This is, in effect, a paying of taxes upon the interest

8 See A. L. I. Restatement, Property � 509 (1944).
9 Hayes v. Gibbs, supra, n. 6; Jackson v. Smith, 1S3 App. Div. 724, 138 N. Y. Supp.

654 (1st Dept. 1912), aff'd, 213 N. Y. 630, 107 N. E. 1079 (1914).
10 See R. C. L., Easements � 58 (1915).
11 Jackson v. Smith, supra, n. 8.
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in the servient estate. Once this new value is taxed upon the dominant
estate it should not again be taxed against the servient estate and its
owner. For the purposes of taxation the value of the dominant estate
should be increased by the just value of the easement attached to it. In
like manner, the value of the servient estate should be decreased by
the value of the easement which has been carved out of it, and' both the
dominant and servient estates should be taxable upon the basis of these
new values. The result of this will be that the title passed by a for
feiture and sale of the servient estate because of non-payment of taxes
will be based upon such new values, and thus title will be passed only
to the servient estate minus the easement.12

The Minority View

The minority view today is basically that the tax deed to the servient
estate destroys all easements. This view has been adopted by Mary
land, Florida, Washington, Iowa and Massachusetts.13 These jurisdic
tions follow the theory that the tax upon real estate is a tax in rem

levied upon the physical and corporeal land itself without regard to any
easement, estate, servitude, or interest that might be carved out of or

imposed upon the land. According to the minority view the tax upon
the land is levied without regard to any existing interests in it, and

therefore, a sale of the land should give an absolute title free from all

liens, encumbrances or rights previously existing which had been carved
out of the estate by the owner, or which had been acquired by another
in any manner. This new and complete fee simple title in the land is
considered to be acquired under an independent grant from the sov

ereign authority. To substantiate their view, the courts following
this view point out that the mortgagor,14 lessor,15 and life tenant16
pay the tax on their land without regard to the mortgage, lease or re

mainder in the land.
If the tax is not regarded as the obligation of the owner, but instead

12 Ross v. Franko, 139 Ohio St. 39S, 40 N. E. 2d 664 (1942).
13 Wclfson v. Heins, 149 Fla. 499, 6 So. 2d 858 (1942) ; Nedderman v. City of Des

Moines, 221 Iowa 1352, 268 N. W. 36 (1936); Hill v. Williams, 104 Md. 595, 65 Atl.
413 (1906); Hunt v. City of Boston, 183 Mass. 303, 67 N. E. 244 (1903); Harmon v.

Gould, 1 Wash. 2d 1, 94 P. 2d 749 <1939).
14 In re Rolater, 67 Okla. 215, 170 Pac. 507 (1918) ; Paddell v. City of New York,

50 Misc. 422, 100 N. Y. Supp. 581 (1906).
15 Donovan v. Haverhill, 267 Mass. 69, 141 N. E. 564 (1923).
16 Pike v. Wassell, 94 U. S. 711 (1876).
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is assessed purely against the land regardless of ownership, then upon
a sale of the land for non-payment of taxes, the land itself in its
entirety would be affected and a clear and complete title to the property
in fee simple would pass to the buyer. It is reasoned that the lien for
taxes attaches to the entire property, that is, the whole res as such,
without regard to any easement or covenants. In the assessed valuation
of the property no account is taken of the easement having been carved
out of the property, and its value is not subtracted from the valuation
of the estate. The tax lien attaches to the entire property which is con

sidered taxed, the servient estate plus the easement. Thus, a sale of
the property for tax purposes passes a fee simple free and clear of
all easements and encumbrances.
These views apply only where the easement existed prior to the tax

lien. Where the tax lien arises before the easement a different situation
exists. In this situation the theory that the value of easements are

not included in the assessment of the servient estate completely falls
for the reason that at the time of assessment of the estate, it was not
servient. If the easements have not yet been carved out of the servient
estate when the lien for taxes arises they have been ignored in the
valuation of the estate, and the whole estate is subject to the lien for
taxes.

The District of Columbia Rule and Its Development

The rule in the District of Columbia concerning the effect of a tax

upon an easement appurtenant to land was not defined by the courts

until 1949. However, from the reasoning of the earlier cases it would

appear that the District of Columbia prior to 1949 had adhered to the
basic premises of the minority view. To illustrate this, in 1886, in the
case of Brewer v. The District,11 the question arose as to the effect of
a tax deed upon liens for taxes remaining due and unpaid on the prop
erty at the time of the tax sale. The court decided that as a general
rule a tax deed is not even prima facie evidence of ownership until it
has been shown affirmatively by the one asserting title that all the pre
liminaries to the sale which the law prescribes were complied with.

But, when this is done, the title passed by the deed destroys all pre
vious titles and puts in the grantee a perfect fee simple absolute, free

from all pre-existing rights and liens whatsoever and by whomsoever

owned.
This case did not directly concern itself with easements, but only
" s Mackey (16 D. C.) 274 (D. C. Sup. Ct. 1886).
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with the effect of a tax deed upon liens for taxes still remaining due and
unpaid. The language used by the court and the reasoning of the
court, however, show a positive intent to include all rights and interests
in the land.18 Thus, it would appear that the title acted in rem without
concern for any other interests.
More recently, in 1943, inW.C.&A. N. Miller Development Co. v.

Emig P. Corp.,19 the court reiterated the decision in the Brewer case

by holding:20
Title evidenced by a tax deed given in compliance with statutory require

ments expunges all the interests which spring from the record title and vests
in the holder a new and complete title to the property in fee simple.

Again, the actual question involved did not concern the effects of tax
deeds on easements, although the broad language would seem to encom

pass them.
In 1949, in District of Columbia v. Capital Mortgage & Title Co.,21

the United States District Court for the District of Columbia was con

fronted for the first time with the exact question as to the effect of a

tax deed upon an appurtenant easement. The action was commenced

by the District of Columbia against the Capital Mortgage & Title Co.
to enforce a lien for taxes on a strip of land owned by the Mortgage
Co. John H. Wilkins Co. and Railway Terminal Warehouse Co. of
Delaware each owned parcels of land adjoining the strip and each had
a right of way over it. The two companies interposed counterclaims

alleging that each owned an easement over the strip, and sought a

declaratory judgment that the tax assessment and resulting sale did
not destroy their easements.

The court considered the opposing theories and preferred the majority
view that a sale of land for non-payment of taxes does not destroy an

easement burdened upon the land. In an excellent opinion written by
Judge Holtzoff the court points out that if a tax deed acquired by
sale of land for the non-payment of taxes was allowed to extinguish an

appurtenant easement to which the land was subject, then the owner

18 "A tax title, from its very nature has nothing to do with the previous chain of

title ... It is a breaking up of all previous titles ... a tax sale operated on the property,
not on the title ... if the land be regularly sold for taxes, the property, accompanied
with a legal title, goes to the purchaser, no matter how many estates, legal or equitable,
may be connected with it." Id. at 278.

19 77 U. S. App. D. C. 20S, 134 F. 2d 36 (1943), cert, denied, 318 TJ. S. 788 (1943).
20 Id. at 208, 134 F. 2d at 39.
21 84 F. Supp. 788 (D. D. C. 1949).
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of the dominant estate, besides paying his own taxes upon the valuation
of the dominant estate including the value of the appurtenant easement,
would also have to pay the taxes assessed on the servient property in
order to protect the easement, even though the value of the easement
had already been excluded from the assessed valuation of the servient
estate.22 This argument is based upon the majority theory that the
value of the dominant estate is increased and that of the servient de
creased by the just value of the easement, and that both are taxed upon
that new basis.
Judge Holtzoff goes on further to point out that allowing the ease

ment to be destroyed through the failure or neglect of the owner of the
servient estate and through no act or neglect of the owner of the dom
inant estate would be to deprive the latter of a vested property right
through no fault of his own and because of circumstances beyond his
control.23 It can hardly be expected that the owner of the appurtenant
easement will come in and pay the taxes on the servient tenement in
order to protect his right-of-way over it. Nor should the owner of the
dominant estate be required to pay a tax upon another property, the
servient estate, from whose value the easement has already been sub
tracted for tax purposes. This same idea was discussed in the opposite
light in Lucas v. Purdy,24 an Iowa case. The argument was there made

that fn those states where the tax proceeding is strictly in rem:25

... the tax law itself is notice to the whole world of the liability of the land for

"all public assessments, and everyone claiming an interest in the land is bound,
at his peril, to pay the tax, and thus protect that interest from forfeiture or

sale. If he neglects his duty in this respect, his title becomes extinct, and a

new and independent title becomes vested in the purchaser, freed from all prior
hens and encumbrances upon the former estate, and, indeed, of every interest
carved out of the old fee. The fee of the land passes, and not the interest

simply of the former owners."

Thus, the Lucas case, holding that a sale of land for taxes passed an

absolute title free from all adverse claims or liens, including the in
choate right of dower, merely pointed out the reasoning of the minority
view.
It should also be noticed that Judge Holtzoff felt that, even though

the tax sale creates a new paramount title, the proceeding is not an

22 Ibid.
23 Ibid.
24 142 Iowa 359, 120 N. W. 1063 (1909).
25 Id. at 366, 120 N. W. at 1065.
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action in rem in the strict sense of the term.26 In an in rem action the
respondent is the property itself and the parties claiming interests in
that property are not even named as parties to the suit. However, in
an action under the District of Columbia to cause the sale of real prop
erty for unpaid taxes the proceeding is not purely against the property
itself, because notice must be given to the recorded owners by service
at the last known residence of the owner and by publication in the
newspaper.27 Judge Holtzoff, therefore, calls this latter proceeding actu

ally an action quasi in rem, reasoning that in actions truly in rem the
property itself is the respondent, while in actions quasi in rem persons
claiming interests in the property are also named as parties. Moreover,
under the D. C. Code, although the real estate itself is proceeded against,
it is also provided that the owner and any parties having an interest in
the property shall be deemed parties defendant.28
Judge Holtzoff distinguishes the situation of the easement from that

involved in cases of deeds of trust, mortgages and other liens by show
ing that in the former case a property right itself is carved out of the
servient estate and conveyed to the owner of the dominant estate, while,
in the latter situation the property is conveyed merely as security for
the payment of a debt and the property is held by the lienor subject
to all the burdens and incidents against it.29
In 1952, in Engel v. Catucci,� the problem came before the United

States Court of Appeals for the District of Columbia Circuit for the first
time. In this case one Milburn had subdivided a parcel of land in the
District into a row of lots, creating at the same time along the rear of
these lots a lot five feet wide extending the entire length of the row.

The deed to each of the lots in the row included a right-of-way over the
rear lot for the purpose of passing to and from the rears of the lots. For

26 District of Columbia v. Capital Mortgage & Title Co., 84 F. Supp. 788 (D. D.
C. 1949).

27 D. C. Code 1951, � 47-1012.
28 ". . . the person appearing by the assessor's records, at the time of the first pub

lication of notice, as the owner of such property, and any other persons who may
appear in response to the publication aforesaid and claim to have an interest in such
property, shall be deemed proper parties defendant in any such proceedings. Upon the

filing of the petition aforesaid, the court shall enter an order directed to the person or

persons named as defendants . . . directing them to appear on a day certain, . . . and
show cause, . . . why said real estate should not be proceeded against and sold." [Empha
sis supplied.] Ibid.
29 District of Columbia v. Capital Mortgage & Title Co., supra, n. 25.
30 197 F. 2d 597 (D. C. Cir. 1952).
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many years the real estate taxes were not paid on this narrower rear lot.
Each year from 1889 until 1949 (except 1909 and 1910) the District
bid in and purchased this lot for the unpaid taxes. Then, in 1949 Engel,
who had previously acquired ownership of two of the front lots, bought
the rear lot for the amount of the accumulated tax penalties, interest
and charges, and received a tax deed to the lot. Catucci was the owner

of two of the front lots. Engel put up a fence on the long narrow lot
along the rear of Catucci's lots denying him the use of that lot, thus
blocking access to Catucci's property from the rear. Catucci brought a
civil action in the United States District Court for the District of Colum
bia for an injunction to prohibit Engel from interfering with the use

of the easement. The district court granted the injunction and Engel
appealed. The United States Court of Appeals affirmed the judgment
of the district court, holding that a tax deed to a lot over which lay
an easement created by deed and appurtenant to another lot does not

destroy the easement.

Circuit Judge Prettyman, speaking for the court, stated that the case

concerns itself only with appurtenant easements and not with easements
in gross, which are not appurtenant to any estate in land but are mere

personal interests in, or rights to use, the land of another.31 Judge
Prettyman states:32

But an easement is an interest in land which has peculiar characteristics of
its own, being neither an estate nor a hen, an encumbrance nor an equity, in
the ordinary sense of those terms. An easement appurtenant to another lot,
when created by conveyance, attaches to the possession of that other lot and
"follows it into whosesoever hands it may come." . . . the owner of the
servient estate cannot by conveyance strip that estate [Dominant] of an ease

ment which has by prior conveyance become part of the property rights of the

property right of the possessor of another parcel of land, . . . These special
characteristics of an easement appurtenant should carry through into the tax

field.

Judge Prettyman further states that as a matter of legal concept the
31 Joachim v. Belfus, 108 N. J. Eq. 622, 156 Atl. 121 (1931) ; Weigold v. Bates, 144

Misc. 395, 258 N. Y. Supp. 695 (1932); Black's Law Dictionary (3rd ed. 1933). There

is authority that easements in gross are extinguished by a sale of the land subject to it
for non-payment of taxes assessed against it, although the question has not been actually
decided in the District of Columbia. See A. L. I. Restatement, Property � 509 (1) (1944):
"In the absence of a duly authorized separate tax upon it, an easement in gross is

extinguished by a sale and conveyance of the land subject to it for nonpayment of a tax

assessed against such land."
32 Engel v. Catucci, 197 F. 2d 597, 599-600 (D. C. Cir. 1952). See A. L. I. Restate

ment, Property �� 450, 487 (1944).
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tax is upon the realty itself and not upon the interests therein. This
statement would seem to follow the minority reasoning if it were not
for the fact that he conditions the statement by pointing out that, as

a practical matter, Catucci paid taxes upon his dominant lots plus the
value of the appurtenant easement. Judge Prettyman feels that the
decision should rest upon the basis of assessment and not upon the
means of collection. He avoids any actual discussion of the idea whether
or not the collection of taxes is enforced by an in personam or in rem

action, ignoring the statement of Judge Holtzoff in the Capital Mortgage
case that the action was not strictly in rem, but quasi in rem.

The Catucci case follows the majority view in the belief that an ap
purtenant easement is carved out of the servient estate and attached
to the dominant; that the value of the dominant estate includes the
value of the easement and thus is increased; that a tax paid upon the
value of the dominant estate in its increased value is, in effect, a tax

paid upon the easement also; that the servient estate is lessened by the
easement being carved out of it, and because of this the tax upon the
estate is lessened; and finally, that a sale of this estate for non-payment
of tax ought to be a sale of the lessened estate. Therefore, the tax

sale of the servient estate should only pass title to the lessened estate,
subject to the easement.
The court took for granted that when Catucci paid his taxes on the

value of his dominant estate as assessed according to the provisions for
assessment of the District of Columbia, he also paid taxes on the

appurtenant easement. The court reached this result by considering the
statutes in the District of Columbia which provide that realty in the
District must be assessed annually,33 in the name of the owner,34 by
the Board of Assistant Assessors, from actual view and the best sources
of information in its reach,35 at not less than the full and true value
thereof in lawful money.36 The court specifically points out that the

33 "Assessments of real estate in the District of Columbia for purposes of taxation
shall be made annually . . ." D. C. Code 19S1, � 47-702.
34 "All real property in the District of Columbia, except as hereinafter provided,

shall be assessed in the name of the owner, or trustee or trustees of the owner there
of." Id. � 47-701.

35 "Said Board of Assistant Assessors shall, from actual view and from the best
sources of information in its reach, determine the value of each separate tract or lot. . . ."
Id. � 47-70S.

36 "AH real estate in the District of Columbia subject to taxation, including im
provements thereon, shall be listed and assessed at not less than full and true value
thereof in lawful money." Id. � 47-713.
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case is not to be understood as overruling the Miller case, thus, in effect,
making appurtenant easements an exception to the general rule that
a tax deed destroys all previous interests springing from record titles
and vests in the holder a new, complete and perfect title in fee simple
to the property.
In comparison it is interesting to note that Virginia, a neighbor of

the District, also follows the majority rule, while Maryland does not.

Virginia has provided by statute that the purchaser of a tax deed gets
whatever title was vested in the party against whom the tax was as

sessed.37 This statute is based on the reasoning that the proceedings
for collection are in personam against the owner rather than against
the land.38 Therefore, when the land is sold for taxes the purchaser
acquires only the title of the party against whom the tax was assessed;
since there has been no assessment against the actual owner of the ease

ment, the easement is not extinguished by the tax sale of the servient
estate and the grantee under the tax deed obtains only the servient
estate minus the easement.

Conclusion

In conclusion, it is submitted that the District of Columbia as a re

sult of the Capital Mortgage and Catucci cases, now follows the majority
and better rule that a tax deed for unpaid taxes to a lot over which
lies an appurtenant easement does not destroy the easement. It must
be noticed, however, that since the Miller case has never been over

ruled the special rule as to appurtenant easements stands as the only
exception to the general rule that a tax deed expunges all previous
interests and titles of every nature and vests in the grantee an unencum

bered fee simple.
Although the effect of a tax deed to the dominant estate has never

been decided in the District, it seems only reasonable, in view of the

decisions as to servient estates that such deed would pass the appur
tenant easement to the purchaser. To hold otherwise would result in

inconsistencies.
Of the two opinions representing the District of Columbia's holding,

the reasoning of Judge Holtzoff seems to be the better and more logi
cal view. If one argues as does Judge Prettyman that the action for

3? Virginia Code of 19S0, Section 58-1064.
38 See Virginia & W. Va. Coal Co. v. Charles, 251 Fed. 83 (W. D. Va. 1917) ; Gates &

Park v. Lawson, 73 Va. 12 (1879).
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enforcement of the lien is upon the property itself and not upon the
interests in the realty, you have a proceeding in rem against the property
itself. Thus, it would seem, all interests therein, including the ap
purtenant easement, since they are disregarded, should be destroyed
by the tax deed. This conclusion is avoided by Judge Prettyman when
he states that, "The kernel of the question before us is the basis of
assessment, not the means of collection."39 Although this statement
would seem correct, it is submitted that the holding in the Catucci case
would be rendered more consistent by accepting the reasoning of Judge
Holtzoff that the proceeding is one quasi in rem, i.e., the proceeding is
one against the property itself, but the interests of all parties in the

property are considered and such persons being made parties defendant.
It is suggested by way of remedy for those states in which the

question has not been resolved that if the statutes of the jurisdiction
were made clear as to whether or not the tax was a personal debt of
the owner proportionate to his holdings, or an assessment against the
property itself regardless of ownership, then there would be no prob
lem. The legislature acting in its capacity to determine the effect of
a tax sale has the power to determine this, so long as it stays within
the constitutional limitations.40

DAVID L. KILEY

39 Engel v. Catucci, 197 F. 2d 597, 600 (D. C. Cir. 1952).
40 See A. L. I. Restatement, Property � 509, comment a (1944).



RECENT DECISIONS
COMMUNICATIONS�Radio and Television Give-Away Programs Are

Not Lotteries within the Prohibition or the Federal Lottery
Statute.

The Federal Communications Commission on August 19, 1949, released a

report and order in the matter of promulgation of rules governing broadcast
of lottery information, F. C. C, In re Promulgation of Rules Governing Broad
cast of Lottery Information, Docket No. 9113 (1949). This report adopted
rules purportedly interpretive of Section 1304 of the United States Criminal
Code, 18 U. S. C. � 1304 (Supp. V, 1952), prohibiting the broadcast of any
lottery, gift enterprise, or similar scheme. These rules, 14 Fed. Reg. 5432
(1949), 47 C. F. R. �� 3.192, 3.292, 3.692 (Pocket Supp. 1951), may be
summarized as follows: Rule (a) stated the intention of the Commission to
refuse to renew licenses for the operation of broadcasting stations when the
applicant follows a policy of broadcasting any advertisement of or information
concerning any lottery, gift enterprise, or similar scheme. Rule (b) stated the
Commission would consider that a give-away program is a lottery within the
provision of Rule (a) if in connection with the program a prize is awarded
to a person chosen by chance, and if as a condition of winning the prize
the person: (1) had to furnish money or something of value, or have in their

possession the sponsor's product; or (2) was required to be listening to the
program on radio or television; or (3) had to answer a question correctly,
when the answer or aids to answering were given over the radio station in

question; or (4) had to answer the phone or write a letter using a prescribed
phrase, if the phrase had been broadcast over the station in question. The
Commission's Order provided that it would go into effect on October 1, 1949.
On August 31, 1949, the American Broadcasting Co., Inc. filed its complaint
to enjoin and set aside the Order of the Commission adopting the above rules.
The Commission then postponed the effective date of its proposed rules until

thirty days after final decisions in the action by American, and the pending
actions brought by the National Broadcasting Co. and the Columbia Broad

casting System. In their complaints, plaintiffs recited that certain of their

programs (Stop the Music, You Bet Your Life, Double or Nothing, Sing It
Again, and others) had as a central feature the conduct of a contest in which

prizes were awarded to successful contestants; that some of these were within
the rules defining the programs the Commission "will in any event consider"
as violations of Section 1304 of the Criminal Code, 18 U. S. C. � 1304 (Supp.
V, 1952). Therefore, it was requested that the Order of the Commission be

enjoined and set aside on the ground that it incorrectly interpreted Section
1304 by including within the meaning of the term "lottery" the type of give
away program enumerated in Section (b) of the rules set forth. The United

556
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States made no answer but made a counter motion for an order dismissing
the complaint, or directing that summary judgment be ordered for the de
fendants. Injunction was granted against enforcement of Rule (b) (2), (3) and
(4). Held, the act of listening to a broadcast of a give-away program or

viewing it on television, does not constitute a price or valuable consideration,
which is an essential element of a lottery. American Broadcasting Co., Inc.
v. United States, 21 U. S. L. Week 2393 (S. D. N. Y., February 5, 1953).
The court in the instant case began with the proposition that the elements

of a lottery forbidden by Section 1304 are chance, consideration and prize.
". . . the essence of a lottery is a chance for a prize for a price." Commonwealth
v. Wall, 295 Mass. 70, 72, 3 N. E. 2d 28, 29 (1936). The most difficult problem
for courts called upon to ascertain the existence of a lottery, is that of deter

mining whether consideration has passed. Is consideration limited to some

thing of value flowing from the individual to the person offering the chance
for a prize? Or is it sufficient that the individual suffers some detriment in

seeking out the proffered chance? In both these instances the fact that the

person offering the chance for a prize will always benefit from the action of
the acceptee should not obscure the question of consideration. Thus the
court in the instant case found that though substantial profits accrue to

sponsors and thence to the broadcasting stations from the increased sales to

the listeners, the consideration necessary is not measured by the benefit to

the person offering the prize, but by the value to the participant of what he

gives. People v. Cardas, 28 P. 2d 99 (Cal. Super. Ct. 1933). Listening to

the radio is hardly "legal detriment" and though sufficient for a contract, the
court decided it was not a thing of value which the Code contemplated as an

essential element of a lottery. Finding that the elements of chance and prize
existed in the principal case, the court refused to hold that mere listening to

a program constituted valuable consideration so as to bring a give-away program
within the prohibition of Section 1304.
The principal authority cited by the Government on this point was Maughs

v. Porter, 157 Va. 415, 161 S. E. 242 (1931). In that case an auctioneer
advertised that everyone who attended an auction sale would be given a

chance on an automobile, whether the person bid or not. The object was, of
course, to attract a large number of people who would not otherwise have

attended, and who would bid and increase the sales and profits. Plaintiff
attended the sale and received a number, which number won the prize. The
defendant refused to deliver the car, whereupon plaintiff sued. Lack of con
sideration was the defense, which was resolved in plaintiff's favor, the court

deciding attendance at the sale was a legal consideration. But the court went
on to add that plaintiff could not recover, for the consideration furnished by
plaintiff made the plan a lottery, which was illegal in Virginia.
The Maughs case, while admittedly supporting the proposition that mere

attendance without payment of price amounts to consideration, stands almost
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alone among the decisions on this point. This fact the court emphasized
in the principal case, citing, inter alia, Griffith Amusement Co. v. Morgan, 98
S. W. 2d 844 (Tex. Civ. App. 1936), and Garden City Chamber of Com
merce v. Wagner, 100 F. Supp. 769 (1951). The "Bank Night" cases, State
ex rel. Beck v. Fox Kansas Theatre Co., 144 Kan. 687, 62 P. 2d 929 (1936),
and Griffin Amusement Co. v. Morgan, supra, enunciate the principle sus

tained by the majority in the instant case and by the weight of authority.
The "Bank Night" scheme, essentially the same in all the cases, provides
that anyone may register without charge in a book kept in the theater lobby,
each registrant being given a number. There is a drawing from these numbers
at the theater one night a week, and the holder of the number drawn is given
a cash prize, provided he appears to claim it within a specified time (usually
a few minutes), the winning number being announced outside as well as inside
the theater, and the holder thereof, if outside, being admitted into the show
to claim the prize. The question which arises is whether consideration is

present so as to support the finding that the scheme is a lottery. In the "Bank

Night" cases, as in Maughs v. Porter, supra, the purpose was to increase busi
ness. Some courts hold that even though the plan is "free" and open to all,
whether they buy tickets to the theater or not, since most of the" participants
in the drawing are patrons who have purchased admission and have thereby
also paid a valuable consideration for their chance, the scheme is a lottery. State
ex rel. Beck v. Fox Kansas Theatre Co., supra. Consideration is found only
when there has been some act such as buying an admission ticket. The fact
that the theater owner received a benefit through increased patronage as a

result of the drawing does not supply the element of consideration. Griffith
Amusement Co. v. Morgan, supra. The Griffith case involved a "Bank Night"
plan as outlined above. The court found that since registration was free,
getting a chance was not dependent on paying the admission price to the

theater, and so consideration to support a lottery was absent. The court re

jected the argument that the benefit to the theater from increased attendance
would constitute consideration. The Fox Theatre case and the Griffith case

illustrate that the question in the majority of these cases has been whether

price of admission is also payment for a chance, thus indicating a determina
tion by these courts that benefit from larger attendance cannot constitute con

sideration. The Federal Communication Commission rules, therefore, adopted
an interpretation that was not in accord with "... the general current of
authority in America." Darlington Theatre Inc. v. Coker, 190 S. C. 282, 296,
2 S. E. 2d 782, 788 (1939).
Authority is only as good as the reason for it. The evil sought to be eradi

cated by the lottery statutes was the impoverishment of the participant and

the promotion of a ". . . gambling spirit and a love of making gain through
the chance of dice, cards, wheel or other method of settling a contingency."
Horner v. United States, 147 U. S. 449, 462 (1893). The court in the princi-
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pal case, and apparently the majority of the courts, believe this evil results
only when the participant pays something valuable for the chance to win a

prize, as is done, say some courts, when a ticket is purchased. The evil con
sists in the fact that the dubious chance to win a prize is not a sufficient re

turn to the ticket purchaser; the participant is cheated, as it were. But to
attend an auction sale or view a television set is not to part with anything.
That these things are done with the hope of chance gain is not thought to
encourage gambling, because the person is passive as far as the give-away plan
is concerned. It would seem to follow, therefore, that radio and television
programs are not included within the prohibition of the statutes. The court
has been quite realistic in viewing give-away programs only as a nuisance in
our time and not as the evil of the centuries.

EARL PHILLIPS

CONFLICT OF LAWS�Award Under Maryland's Workmen's Com
pensation Statute Precludes Subsequent Claim for Additional
Benefits in Another Jurisdiction.

John Edward Gasch, residing in Maryland, was hired in the District of
Columbia by William C. Voight, a plumbing contractor, whose place of
business was in the District. The business was carried on there and in the

adjoining states of Maryland and Virginia. Gasch was killed while engaged
on a job in Maryland. His widow, for herself and two minor children, filed
claim for death benefits under Maryland's Workmen's Compensation Law,
Md. Code, Article 101, Section 1-83 (1951). All allowable benefits were

awarded. After receiving a few payments, Mrs. Gasch petitioned the Mary
land Commission to vacate the order. The petition was denied and the order
affirmed. No appeal was taken from either order and the award became
final. Mrs. Gasch, for herself and the children, then filed a claim before

appellee Britton, Deputy Workmen's Compensation Commissioner for the
District of Columbia, for the larger benefits allowable under the District's

Compensation Act, 45 Stat. 600 (1928), D. C. Code 1951, � 36-501, subject
to credit for the amount of the Maryland award. The claim was based upon
the fact that the employment contract was entered into in the District, and

upon the contention that the Maryland award did not bar further recovery
elsewhere. Although the Deputy Commissioner found that the contract of

hiring was made in the District and that Gasch's death arose out of and in
the course of employment, he ruled that the Maryland award was final and
entitled to full faith and credit under Article IV, Section 1 of the Consti
tution of the United States. Mrs. Gasch, for herself and her children, then
filed suit in the United States District Court for the District of Columbia
against the Deputy Commissioner to compel allowance of an award in accord-
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ance with the District of Columbia Compensation Act, subject to credit for
the amount of the Maryland award. The district court held the decision in
Magnolia Petroleum Co. v. Hunt, 320 U. S. 430 (1943), controlling and
dismissed the action upon the ground that the Maryland award was res

judicata and entitled to full faith and credit. On appeal to the United States
Court of Appeals for the District of Columbia Circuit, the district court
decision was affirmed. Held, the Maryland Workmen's Compensation law
precluded additional recovery, the Maryland award being res judicata. Gasch
v. Britton, no. 11305, D. C. Cir., Feb. 5, 1953.
The decision of the Court of Appeals in this case raises a question which

can only be ultimately answered by the Supreme Court. The question, sim
ply stated, is this, Does the Magnolia decision have any weight in view of
the decision in Industrial Comm'n v. McCartin, 330 U. S. 622 (1947)? In
the latter case the Supreme Court unanimously held that a recovery under
the Workmen's Compensation Law of Illinois did not preclude a subsequent
claim for additional benefits under a similar law in Wisconsin. The decision
is not notable for its conclusion on the particular fact situation, since it can

be distinguished from the Magnolia decision on account of an express stipula
tion in the Illinois award allowing further recovery. However, the opinion
in the McCartin case goes beyond the particular fact situation and raises
serious doubts as to the applicability of the Magnolia] case. The court in the
instant case feels that the two decisions can be reconciled and cites the lan

guage of Mr. Justice Murphy, who, in the McCartin opinion at page 626 says:

If it were apparent that the Illinois award was intended to be final and con

clusive of all the employee's rights against the employer and the insurer grow
ing out of the injury, the decision in the Magnolia Petroleum Co. case would
be controlling here.

The court relies on this language to disprove the contention of the appel
lant, Mrs. Gasch, that the McCartin case actually overruled the Magnolia case.

However, the McCartin opinion studied as a whole lends considerable support
to the position of Mrs. Gasch, because even if the two decisions can be recon

ciled in theory, they would appear to be opposed in practical effect. At page
628 of the McCartin opinion Mr. Justice Murphy says:

. . . And in light of the rule that workmen's compensation laws are to be liber

ally construed in furtherance of the purpose for which they were enacted . . .

we should not readily interpret such a statute so as to cut off an employee's
right to sue under other legislation passed for his benefit. Only some unmis
takable language by a state legislature or judiciary would warrant our accepting
such a construction.

The implications arising from this language are enormous. The "unmis
takable language" test laid down by Mr. Justice Murphy would seem to place
a burden on each state to declare, within the framework of its statute, that
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its award will be final and conclusive as to other states. Since states seldom
concern themselves with the extra-territorial effect of their laws, the result
could only be that a workman might always take advantage of the more

liberal laws of a second state unless that state has a law refusing a second
recovery, as Texas had at the time of the Magnolia case.

Most state laws pertaining to workmen's compensation have provisions simi
lar to the Maryland law which is construed in the instant case. There are

generally words to the effect that the awards under the law are in lieu of any
and all rights whatsoever. In Victory Sparkler Co. v. Francks, 147 Md. 368,
375, 128 Atl. 635, 637 (1925), the Maryland court construed the workmen's

compensation of Maryland as follows:

. . . the operation of the law is exclusive of all other remedy and liability, with
respect to both the employer and employee . . .

The Maryland court based much of its construction on the wording of the

preamble to Chapter 800 of the Acts of 1914, which concludes as follows:

. . . and sure and certain relief for workmen injured in extra-hazardous em

ployments and their families and dependents are hereby provided for, regard
less of questions of fault, and to the exclusion of every other remedy, except
as provided in this Act.

This preamble is also contained in the current Maryland Code as an introduc
tion to the section on workmen's compensation. Md. Code, Article 101,
Section 1-83 (1951). The wording of this preamble undoubtedly influenced
the decision of the Court of Appeals in the instant case.
But it is doubtful if Mr. Justice Murphy considered the normal language

of the workmen's compensation law to be "unmistakable language" showing
an intent to make an award final. On the contrary there is good reason

to believe that he considered such language as applying only to the state itself
and to the substitution of the statutory remedy for a common-law suit.
Some substantiation for this view can be found in the opinions of Mr. Justice
Murphy's fellow dissenters in the Magnolia case. Both Mr. Justice Douglas
and Mr. Justice Black referred to what they believed to be the true construc

tion of the Workmen's Compensation Law of Texas, which is substantially
similar to the Maryland law in the instant case. Mr. Justice Douglas said at

page 449:

The most charitable construction is that Texas undertook to adjust the rights
and duties of the parties and to regulate their relationship only so long as

they remained subject to the jurisdiction of Texas.

Mr. Justice Black at page 454 said:

Clearly this Texas statute did not intend that a workman who elected to come

under the compensation act should thereby lose any rights created by the laws
of other states.
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Since Mr. Justice Murphy joined in the dissent of Mr. Douglas it is fair to
assume that the "unmistakable language" test of the McCartin case expresses
the view that a state must make an express statutory statement that its award
is final and conclusive in the courts of sister states.
This interpretation of the McCartin case has been made in two subsequent

cases decided on the same point: Cook v. Minneapolis Bridge Const. Co., 231
Minn. 433, 43 N. W. 2d 792 (1950) and Industrial Indemnity Exch. v. Indus
trial Accident Com'n, 80 Cal. App. 2d 480, 182 P. 2d 309 (1948). In the
Cook case the Minnesota court faced a situation exactly the same as that
faced by the court in the instant case. A Minnesota workman was injured
in North Dakota in the course of his employment and received an award
under the Workmen's Compensation Law of North Dakota. He attempted
to recover the difference between the more liberal Minnesota award and the
North Dakota award. As in the instant case the Magnolia case was raised
to bar the suit. The Minnesota court, without concluding whether the Mc
Cartin case overruled the Magnolia case, said that there was no clear intent
of North Dakota to preclude extra compensation. Yet the North Dakota

statute, Section 65-0506 North Dakota Revised Code of 1943, reads as follows:

The payment of compensation or other benefits by the bureau to an injured
employee . . . shall be in lieu of any and all rights of action whatsoever . . .

This language is at least as strong as the language of the Maryland law and

yet the Minnesota court, construing it in the light of the McCartin decision,
found it didn't preclude a second recovery. Clearly this construction is dia

metrically opposed to the holding in the instant case.
It is submitted that the Minnesota court in the Cook case, contrary to the

Court in the instant case, has arrived at a decision which is in consonance with

expressed views of the Supreme Court and which takes cognizance of the
substance of the McCartin opinion.

ROBERT W. TOBIN

CONSTITUTIONAL LAW�A Federal Law Requiring Every Person En

gaged in the Business of Accepting Wagers to Register and Pay a

Tax Is a Constitutional Exercise of the Federal Taxing Power
and Does Not Violate the Privilege Against Self-Incrimination.

An information was filed against the appellee alleging that he was in the

business of accepting wagers and that he willfully failed to register for and

pay the occupational tax which Congress had placed on every person en

gaged in that business. 65 Stat. 529 (1951), 26 U. S. C. � 3291 (Supp. V,
1952). Appellee moved to dismiss on the ground that the sections of the

statute upon which the indictment was based were unconstitutional as an at

tempt by Congress to regulate intrastate gambling under the guise of exercising



1953] Recent Decisions 563

its power to tax; that the registration provisions of the tax violate the privi
lege against self-incrimination; and, finally, that these provisions are arbitrary
and vague, contrary to the guarantees of the Fifth Amendment. The district
court sustained the motion to dismiss upon the ground that the legislation
was an infringement by the Federal Government upon the state police power.
The Government appealed directly to the Supreme Court. Held, this is a legiti
mate field of Congressional taxation, and since there are no provisions in
the act extraneous to any tax need, courts are without authority to limit
this exercise of the taxing power; also, assuming that the appellee can raise
the self-incrimination issue, that privilege has relation only to past acts, not
to future acts that may or may not be committed. United States v. Kahriger,
73 Sup. Ct. 510 (March 9, 1953).
Any discussion of this decision must be separated into the two issues already

indicated, i.e., the federal tax power and the privilege against self-incrimina
tion.

The conclusion of the majority of the Court that this was a valid exercise
of the taxing power comes as no surprise to anyone who has traced its de

velopment from Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 1869), in which
a 10% tax on paper money issued by state banks was held valid. The
Court has consistently upheld such tax statutes obviously regulatory in in
tent upon the ground that their regulatory effect was indirect. A few of these
cases are cited briefly to show the wide range of the congressional taxing
power. For example, the Court sustained a tax upon oleomargarine colored
to look like butter, although the effect of such a tax was the virtual destruc
tion of the oleomargarine industry. McCray v. United States, 195 U. S. 27

(1904). Again, the business of dealing in sawed-off shotguns has been held
a proper field of taxation. Sonzinsky v. United States, 300 U. S. 506 (1937).
The validity of the Narcotic Drug Act, 38 Stat. 785 (1914), which besides

imposing a tax on the manufacture, importation, and sale or gift of cer

tain narcotics sets forth registration and inspection requirements, was sus

tained by the Supreme Court in United States v. Doremus, 249 TJ. S. 86 (1919).
The Court in the Doremus case stated at page 93:

... the fact that other motives may impel the exercise of federal taxing
power does not authorize the courts to inquire into that subject. If the leg
islation enacted has some reasonable relation to the exercise of the taxing
authority conferred by the Constitution, it cannot be invalidated because of
the supposed motives which induced it.

The following early statutes illustrate other fields in which the tax power
has been used as an instrument of regulation by Congress: the Filled Cheese
Act of 1896, 29 Stat. 253; the Mixed-Flour Act of 1898, 30 Stat. 467; the
White Phosphorous Match Act of 1912, 37 Stat. 81; and the Cotton Futures
Act of 1916, 39 Stat. 476.
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The district court opinion below, United States v. Kahriger, 105 F. Supp.
322 (E. D. Pa. 1952), relied on the Supreme Court's decision in United States
v. Constantine, 296 U. S. 287 (1935). There a tax on liquor dealers con

ducting business in violation of state law was held unconstitutional as being a

penalty and an invasion of the police power inherent in the states. The

Supreme Court in the instant case distinguished the Constantine case in the fol

lowing language:
The tax in the Constantine case was a special additional tax of $1,000 placed
only on persons who carried on a liquor business in violation of state law.
The wagering tax with which we are here concerned applies to all persons
engaged in the business of receiving wagers regardless of whether such activity
violates state law.

It should thus be noted that in the Constantine case the illegality of the busi
ness was the basis of the tax, while the tax in the instant case is! not based on

the fact that the business is illegal by state law, but is a tax on this type of
business per se.

The ancient question as to whether Congress is empowered by the Consti
tution to tax and spend only to the extent necessary to carry out the other

powers granted to it by the Constitution, or whether the tax power is inde

pendent of the other powers granted, was again raised by both sides in this case.

The majority of the Court felt it is a power whose limits cannot be circum

scribed, one in which legislative motives do not have to be examined so long
as the provisions of a given statute are not completely extraneous to any
tax need. Mr. Justice Frankfurter, in dissenting, expressed a somewhat differ
ent opinion viz., that "Congress may make an oblique use of the taxing power
in relation to activities with which Congress may deal directly . . ." But he
would limit such oblique use to matters already within the scope of federal

regulation, his complaint here being that what was once a means for raising
revenue has now become essentially an effort to check if not stamp out

professional gambling. The answer to this objection can be found in Helvering
v. Davis, 301 U. S. 619 (1937), where the Court held that Congress had the

power to tax, not only as a revenue measure but also as the means of dealing
with a problem plainly national in area and dimensions.

The second contention of the appellee, that this Act violates his privilege
against self-incrimination, would seem to be the stronger of his two defenses,
but on examination it readily appears that this contention has little depth.
The constitutional privilege safeguarding a person from the compulsory pro

duction of his papers where such papers might tend to incriminate him does

not extend to records required by law to be filed in a public office. Ini Wilson

v. United States, 221 TJ. S. 361, 380 (1911), the Court held:

The principle applies ... to records required by law to be kept in order that

there may be suitable information of transactions which are the appropriate
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subjects of governmental regulation and the enforcement of restrictions validly
established. There the privilege [against self-incrimination] which exists as

to private papers, cannot be maintained.

One authority has explained the rationale behind this rule in the following
manner: the duty or compulsion is directed to the generic class of acts, not
to the criminal act, and is anterior to and independent of the crime, the crime
being due to the party's own election, made subsequent to the origin of the
duty. 8 Wigmore, Evidence � 2259 (c) (3d ed. 1940).
The Court raised but left unanswered the question whether or not appellee

had the right at this stage of the proceeding to claim the privilege protecting
him from involuntary self-incrimination. Since appellee had failed to register
for the wagering tax, none of his rights had been endangered, the presumption
being that when he is facing charges for actual wagering violations, then, and
only then, would it be appropriate to raise the self-incrimination issue. This
view would seem to be in accord with the Supreme Court's case or controversy
policy. Muskrat v. United States, 219 U. S. 346 (1911).
It is submitted that despite the language of Mr. Justice Jackson in his con

curring opinion that, "... this statute approaches the fair limits of consti

tutionality . . .," the majority opinion assures that Congress will continue to

regulate in matters of national concern by the ever-increasing use of the tax

ing power. It is further submitted that with reference to this specific legisla
tion the Court in holding that the self-incrimination clause could not be in

voked was supported by a sound public policy.
RICHARD L. FRUCHTERMAN, JR.

CONTRACTS�A Provision in a Margin Agreement Calling for Arbi

tration UNDER THE FEDERAL ARBITRATION ACT PRECLUDES ENFORCE

MENT of a Cause of Action under the Securities Act of 1933, as

Amended.

Defendants, partners in the brokerage firm of Hayden, Stone & Co., sold

plaintiff 1,600 shares of common stock in Air Associates, Inc., for $29,517.54.
Within two weeks plaintiff was forced to sell the stock on the New York Curb

Exchange at a loss of $3,888.88. Plaintiff then brought an action for dam

ages under Section 12 (2) of the Securities Act of 1933, 48 Stat. 84, 15 TJ. S. C.

� 77 I (2) (1946), alleging that the sale to plaintiff was effected by means

of misrepresentations of material facts. Defendants, relying upon an arbitra
tion clause in a "margin agreement," filed a motion for a stay of all pro
ceedings in the action until arbitration could be had pursuant to the Federal
Arbitration Act, 9 TJ. S. C. � 3 (1946). The "margin agreement" provided
that all transactions between the plaintiff and defendants were to be subject
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to its provisions; and that any controversy arising between the parties should
be determined by arbitration pursuant to the Arbitration Law of the State
of New York, and under the rules of the American Arbitration Association or

the Arbitration Committee of the New York Stock Exchange (or such other

Exchange as might have jurisdiction over the dispute).
The trial court denied the defendants' motion and they appealed to the

United States Court of Appeals for the Second Circuit. Held, Section 14 of
the Securities Act of 1933, providing that an agreement to waive compliance
with the terms of the Act is void, does not invalidate an agreement to arbi
trate made prior to the time the cause of action arose under Section 12 (2)
of the Act. Wilko v. Swan, 201 F. 2d 439 (2d Cir., Jan. 15, 1952).
The purpose of the Federal Arbitration Act is, "... to make valid and

enforceable written provisions or agreements for arbitration of disputes aris

ing out of contracts, maritime transactions, or commerce among the States or

Territories or with foreign nations." 43 Stat. 883 (1925), 9 U. S. C, note

preceding � 1 (1946). Having this declared purpose in mind, and relying
upon the agreement to arbitrate in the "margin contract," the defendants
asserted that they are entitled to arbitration under Section 3 of the Federal
Arbitration Act, 9 U. S. C. � 3 (1946).
The question presented by the instant case is whether the advance agree

ment to arbitrate is void by virtue of Section 14 of the Securities Act of 1933,
48 Stat. 84, 15 U. S. C. � 77n (1946), which provides:

Any condition, stipulation, or provision binding any person acquiring any

security to waive compliance with any provision of this title or of the rules
and regulations of the Commission shall be void.

This raises the further question, whether any provision of the Securities Act
of 1933 conferred upon the plaintiff rights which have been waived by the

agreement to arbitrate. Section 12 (2) of the Securities Act of 1933, 48 Stat.

84, 15 U. S. C. � 77 I (2) (1946), provides:
Any person who ... (2) sells a security ... by means of a prospectus or

oral communication, which includes an untrue statement of a material fact . .

and who shall not sustain the burden of proof that he did not know, and in
the exercise of reasonable care could not have known, of such untruth or omis

sion, shall be liable to the person purchasing such a security from him . . .

(Italics added.)

Plaintiff asserts that Section 12 (2) makes specific provision for jurisdic
tion, forum, scope of the cause of action, and burden of proof; and that con

trary to Section 14, the plaintiff, by the agreement to arbitrate, has been pre
cluded from enforcing the substantive rights conferred by Section 12 (2).
The majority in the instant case were of the opinion that the agreement

for private arbitration was not inconsistent with Section 14. Relying upon
Murray Oil Products Co. v. Mitsui & Co., 140 F. 2d 381, 383 (2d Cir. 1944),
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where arbitration was held to be ". . . merely a form of trial, to be adopted
in the action itself, in place of the trial at common law . . .," the court was
of the opinion that the plaintiff's substantive rights under Section 12 (2)
would be unaffected by reference to a private arbitration tribunal. Further,
according to the majority, the Federal Arbitration Act evidences a strong con

gressional policy in favor of arbitration. The plaintiff is afforded adequate
protection in that any arbitration will have to proceed in accordance with
Section 12 (2) of the Securities Act of 1933, failure to so do being grounds
for vacating an award.
The dissent takes the position that the present action was not properly

referable to arbitration in view of Section 12 (2) of the Securities Act of
1933, which provides for the forum, the scope of the action, the burden of

proof, and the measure of damages. Pointing specifically to the burden of

proof, the dissent feels that the waiver provision of Section 14 of the Securities
Act should control the instant case. Under arbitration the defendant would

presumably not have the burden of proving his lack of culpability, since the
terms of the "margin agreement" provide that the rules governing the arbitra
tion shall be those of the American Arbitration Association or of the Arbitration
Committee of the New York Stock Exchange.
In Frost & Co. v. Mines Corp., 312 U. S. 38, 40 (1941), the Court deter

mined that, "The essential purpose of the statute is to protect investors by
requiring publication of certain information concerning securities before offered
for sale." This same proposition was advanced in Oklahoma-Texas Trust v.

Securities and Exch. Com'n, 100 F. 2d 888, 890 (10th Cir. 1939), where the
court stated that as a further deterrent (against imposition and fraud) the
Act provides for civil liabilities. In Resources Corp. Internat. v. Securities,
Etc., Com'n, 70 App. D. C. 58, 103 F. 2d 929, 932 (1939), the court said:
"... the Act is designed, through the imposition of penalties, to insure fair

dealing and good conduct�at the source . . ." Going back to the discussion
of the Act when it was a bill before Congress, H. R. Rep. No. 85, 73d Cong.,
1st Sess. 9-10 (1933), we find it said:

Unless responsibility is to involve merely paper liability it is necessary to throw
the burden of disproving responsibility for reprehensible acts of omission or

commission on those who purport to issue statements for the public's reliance.
The responsibility imposed is no more than nor less than that of a trust. It
is a. responsibility that no honest banker and no honest business man should
seek to avoid or fear. To impose a lesser responsibility would nullify the pur
poses of this legislation. (Italics added.)

Knowing that the purpose of this legislation is to protect the investor and
that further the Congress intended that the burden of proof should be placed
upon the broker, the dissent makes it effectively clear that the subject mat
ter of the present dispute is not a proper one for arbitration. In the Murray
Oil case the court was dealing only with rules applicable to trial at common
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law and not with a statute substantially changing the rights of the parties at

trial, viz., the burden of proof, in the instant case. The dissent admits the
effectiveness of arbitration in many instances and does not deny that a person
may bind himself to arbitrate after a cause of action has arisen, but contends
that Congress did not intend for the make-weight argument of speed and dis

patch in effectively handling controversies to deprive plaintiffs of the rights
secured by the Act. This is legislation over a specialized field, and for that
reason the court is the preferable protector of the rights of the innocent pur
chaser.
It seems obvious that arbitration clauses, henceforth, will be included in all

brokerage contracts, if not so already. Agreeing with the view of the dissent
that arbitration tribunals will effectively deprive the plaintiff of the benefits con

ferred by the burden of proof provisions of the Securities Act of 1933, this
author believes that the majority in the instant case has substantially frus
trated the intent of Congress. The majority's directive that the burden of

proof provision must not be ignored in arbitration does not mitigate what is

predicted to be the actual result of the reference to an arbitration tribunal.

W. PAUL FLYNN

CRIMINAL LAW�In Prosecution of a Witness for Refusal to Answer

Questions Propounded at a Senate Investigation the Government
Must Plead and Show that the Questions Were Pertinent to the

Inquiry.

Appellant was called as a witness before the much publicized "Kefauver
Committee" of the United States Senate, which had been established to inves

tigate organized crime in interstate commerce. Asserting the constitutional

privilege against self-incrimination, the witness refused to answer certain

questions propounded, whereupon he was cited for contempt and indicted in

seven counts for violation of Rev. Stat. 102 (1875), 2 U. S. C. � 192 (1946).
This statute provides for the punishment of a witness summoned before any
Committee of Congress who refuses to answer any question pertinent to the

subject under inquiry. The indictment alleged the refusal of appellant to

answer the questions while appearing as a witness before the Committee, and
further alleged the pertinency of such questions to the subject under investi
gation. The questions asked, which were set out in the indictment, involved
such matters as the business in which the witness engaged in Chicago in 1927,
the source of monies spent by him, his interest in a certain restaurant in

Florida, and his knowledge of a certain person reputedly a Florida gambler.
In the charge to the jury the trial judge instructed that the questions allegedly
asked were pertinent as a matter of law to the subject under inquiry. Counsel
for appellant objected to the trial court's ruling that the questions were
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pertinent as a matter of law. Held, it was incumbent upon the Government
to plead and show that the questions which appellant refused to answer

were pertinent to the matter under investigation; and since the Government
failed to show pertinency, the questions not being pertinent on their face,
there should have been a directed verdict of not guilty. Bowers v. United
States, no. 11457, D. C. Cir., Feb. 12, 1953.
This is the third Recent Decision appearing in this volume in which com

ment is made upon cases involving indictment of the contumacious witness
before Congressional Committees. See Recent Decisions, 41 Georgetown L. J.
99 (1952), 41 Georgetown L. J. 433 (1953). The subject is deemed of suffi
cient interest to warrant further treatment in the light of the increasing num

ber of indictments for contumacy and the resulting definition of the law

pertaining thereto.
The present case is believed unique in that it is apparently the first instance

in which an appellate court has ruled for an acquittal of a contumacious wit
ness because the Government did not show that the questions asked were

pertinent. The principle involved, however, is by no means a new concept.
In Sinclair v. United States, 279 TJ. S. 263 (1929), the defendant was cited
for contempt by the Congressional Committee investigating the Teapot Dome
scandal. While the Supreme Court in its opinion at page 296 laid down the

inferentially strict rule that the United States must "... plead and show that
the question pertained to some matter under investigation," the decision pro
vided no criterion for the application of the rule, for ultimately the Court
found the "questions asked" to be pertinent, and affirmed defendant's con

viction. Although the opinion in the Sinclair case was rendered in 1929, the
rule that the Government must show pertinency had apparently never been
invoked to acquit a witness prior to the instant case. In United States v.

Browder, no. 1784-50, D. D. C, Mar. 14, 1951, a witness appearing before a

Congressional Committee objected to certain questions propounded on the

ground that they were not pertinent to the subject under inquiry. Defendant's
motion for acquittal was granted, but on the theory that he was entitled to

know the Committee's ruling on his objection, the court not deciding whether
the questions were pertinent or not. See Recent Decisions, 40 Georgetown
L. J. 137 (1951).
An examination of the record of the trial of the instant case and the

appellate briefs of both sides discloses an interesting difference between this
case and the two cases above cited, Sinclair v. United States, supra, and United
States v. Browder, supra. Whereas in the latter two cases the objection to

the pertinency of the questions was made at the hearing and a ruling demanded

thereon, in the present case no objection as to pertinency was interposed at the

hearing nor was the point argued either at trial or in the briefs on appeal.
See Transcript of Record, United States v. Bowers, Criminal no. 1252-51,
D. D. C, March 17, 1952; Brief for Appellant and Brief for Appellee, Bowers



570 The Georgetown Law Journal [Vol. 41 : p. 556

v. United States, supra. The proceedings before the Committee were set out
in toto in Government Exhibit No. 1 of the record. The transcript showed
that appellant's sole ground for refusal to answer the questions was his
assertion of the constitutional privilege against self-incrimination. He was

advised by the Committee that under the circumstances he could not claim
the privilege and again was directed to answer. Persisting in his refusal,
he was cited for contempt. Sen. Rep. No. 204, 82d Cong., 1st Sess. 1 (1951).
The argument at trial and on appeal took up only the matter concerning the

privilege against self-incrimination.
The opinion in the instant case might leave one with the impression

that the question of pertinency was argued at trial. The court quotes the

exception of appellant's counsel to the jury instruction that the questions were

pertinent as a matter of law. However, the record shows that this objec
tion was to the trial court's ruling that pertinency was a matter of law, and
not to the question of pertinency vel non. It would thus appear that the
court reversed in favor of defendant on an issue tacitly conceded by the latter
both at trial and upon appeal.
Whether the questions asked appellant were pertinent to the matters under

investigation was entirely dependent on the scope of the Senate Resolution
which created the Committee, S. Res. 202, 81st Cong., 2d Sess. 1 (1950),
which reads in part as follows:

... a special committee ... to be appointed by the President of the Senate . . .

is authorized and directed to make a full and complete study and investigation
of whether organized crime utilizes the facilities of interstate commerce or

otherwise operates in interstate commerce in furtherance of any transactions
which are in violation of the law of the United States or of the State in which
the transactions occur. . . .

Questions which tend to relate certain facts to the objectives of the resolution
should be deemed pertinent. The trial record shows that Government coun
sel brought out in the testimony of Downey Rice, the attorney who inter

rogated Bowers at the hearing, that at a preliminary interrogation of Bowers
in Philadelphia certain information was elicited tending to show that the

questions asked at the hearing were pertinent to the matters under investi

gation. In answering objections to this line of questioning, Government
counsel stated that it was being pursued in an effort to relate it to the ques
tion of pertinency. Transcript of Record, pp. 11-14, United States v. Bowers,
supra. It seems quite clear that Government counsel had in mind the rule
that pertinency must be shown by him in order to obtain a conviction.

Since there was positive evidence introduced by the Government as to the

relevancy of the questions, the holding of the appellate court seems to be a

disapproval of the finding by the trial judge that the evidence supported
the allegation of pertinency. As it is incumbent on the Government to plead
and show pertinency, and since the pertinency of the questions is a matter
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of law for the judge to decide, Sinclair v. United States, supra, then the estab
lishing of pertinency must depend on the ability of the Government counsel
to persuade the trial judge in that respect. The court in the instant case

states, "... when a question is not in itself or because of its context plainly
pertinent, the United States must somehow show its pertinency to the court . . ."
[emphasis supplied]. The United States Supreme Court has said that the

question of pertinency does not depend on the "probative value of evidence."
Sinclair v. United States, supra, at 298. Thus, proof of pertinency apparently
need not be conclusive in order for the Government to meet the requirements.
The instant case, then, leaves in doubt just what constitutes a showing that given
questions are pertinent to an inquiry. It seems to limit the indictment of
contumacious witnesses to cases in which the witness refused to answer a ques
tion directly bearing on the subject-matter of the inquiry, and would limit
the power of Congressional Committees to compel answers to questions indi

rectly connected but serving as background material thereto.
It cannot be questioned that this case correctly states the law on the subject,

since it is undoubtedly true that relevancy of questions has been too often

presumed. But it is submitted that the failure to show pertinency was not

so clearly evident here as to make this case serve as an apt illustration for
future guidance.
A matter of further interest in the instant case is the point suggested by

Bazelton, J., when he points out in his concurring opinion that the court's

opinion in the instant case makes it clear that a "naked refusal to answer"
does not necessarily raise the conclusive presumption of intent to violate the
statute. In McGrain v. Dougherty, 273 U. S. 135, 176 (1927), it was

stated that a witness may rightfully ". . . refuse to answer where the . . .

questions are not pertinent to the matter under inquiry." By the holding
in the principal case the safeguards accorded witnesses as indicated by the
dictum in the Daugherty case are given definite application. Thus, a witness
need not object to a question on the ground of impertinency, since a pre
requisite to conviction under the statute is a government showing of per
tinency irrespective of objection on any other ground.

DAVID L. MUNNS

DOMESTIC RELATIONS�Whether a Divorce Decree Incorporating
a Property Settlement Agreement Which Includes Monthly Pay
ments by the Husband is a Judicial Allowance of Alimony, Where
the Agreement and Decree are Silent on the Subject, Depends
upon the Intention of the Parties.

During the pendency of a suit for absolute divorce the plaintiff and de
fendant negotiated a "property settlement" agreement, the main provisions of
which specified a lump sum payment by defendant husband to plaintiff wife,
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distribution of chattels, mutual release of all present and prospective claims,
and monthly payments of two hundred fifty dollars to plaintiff for "support
and maintenance" to continue until her death or remarriage. The provisions
of the agreement were made binding on the heirs, personal representatives,
and assigns of the parties. The decree of absolute divorce approved and

incorporated the agreement of the parties, and reserved jurisdiction to "en
force compliance." Neither the agreement nor the decree mentioned alimony.
Several months after the decree was entered the plaintiff made a motion
for an "increase in alimony." The district court denied the motion, hold

ing that since the decree did not award alimony, the court was without juris
diction to modify it under the District of Columbia statutes, 31 Stat. 1346

(1901), D. C. Code 1951, � 16-413, which empowers the district court to

modify a decree in "any case granting alimony." The plaintiff appealed to

the United States Court of Appeals for the District of Columbia Circuit.
The Court of Appeals remanded the case for the purpose of taking further

evidence on the parties' intentions. Held, the question of whether a divorce

decree incorporating a property settlement agreement which includes monthly
payments by the husband is a judicial allowance of alimony, where such agree
ment and decree are silent on the subject, depends upon whether the parties
intended the monthly payment provision to be an award of alimony or part
of the property settlement. Rogers v. Rogers, no. 11512, D. C. Cir., Feb. 19,
1953.
The only question before the court was whether the parties' agreement and

the decree of divorce incorporating it did or did not constitute an award of

alimony. In the process of concluding that it could not answer the question
the court, in this two-to-one decision, held: (1) that the agreement and de

cree were too ambiguous for the court to construe their meaning; (2) that the

language of the provision for monthly payments indicated an award of ali

mony; and (3) that the meaning and legal effect of the agreement and decree

would depend upon the as yet undiscovered intent of the parties. Each of

these points deserves comment.

The ambiguity which prevented the court from deciding whether the agree
ment and decree constituted a property settlement or an award of alimony
stems from certain language in the agreement and in the decree indicating
opposite conclusions. On the one hand, the parties' emphatic recital of the

nature of the agreement and of their purpose in entering it, plus the language
of the divorce decree referring to it as an "adjustment of property rights,"
indicate a property settlement. On the other hand, the language referring
to the monthly payments to the wife as "maintenance for her support" and

providing for those payments to cease on her remarriage, and the court's re

tention of jurisdiction under the decree in order to enforce compliance imply,
according to the court, an award of alimony. It appears that the court applied
certain rules of construction, thereby generating an alleged ambiguity, and faced
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with the "ambiguity" refused to go on to resolve it. The court agrees with
the holding of the great majority of cases that where a written contract of
the parties settling their property rights is approved by the court and is in
corporated in the decree, it cannot subsequently be modified under the general
power to modify a decree concerning alimony. Puckett v. Puckett, 21 Cal.
2d 833, 136 P. 2d 1 (1943); Ettlinger v. Ettlinger, 3 Cal. 2d 172, 44 P. 2d
540 (1935); Turner v. Ewald, 290 Ky. 833, 162 S. W. 2d 181 (1942); Rich
v. Rich, 44 Cal. App. 2d 526, 112 P. 2d 780 (1941); Watt v. Watt, 6'9 Ohio
App. 322, 43 N. E. 2d 633 (1942). Under this rule even where the agree
ment and decree provide that the husband shall make periodic payments to

the wife, it is not a provision for alimony and cannot be modified, provided
the payments are in consideration of a transfer of property or are in con

sideration of the release of dower or other rights. Puckett v. Puckett, supra;
Turner v. Ewald, supra; Kohl v. Kohl, 66 Cal. App. 2d 535, 152 P. 2d 494

(1944). See Annotation, 166 A. L. R. 675, 693 (1947). In the present case
the agreement provided for mutual release and waiver by the parties of any
and all claims against the other. The court did not allude to this provision
in its discussion of its inability to resolve the alleged ambiguity. Though,
as said in the minority opinion, the instant case is the first in which the precise
question has been before the court, and no precedents in its jurisdiction were

available, not one of the cases cited in the court's opinion, or of the cases

read by this commentator, involving construction of similar agreements and

decrees, held that any ambiguity would prevent the court from applying its
own rules of construction in order to decide the question before it.

Though the court approves the general rule stated above, its interpreta
tion of the language in the provision for monthly payments and of the
decree's reservation of jurisdiction to enforce compliance as indicating an

award of alimony does not accord with the principles laid down by most

of the cases. The presence of a recital in the provision for periodic payments
that the payments are for "support and maintenance" does not necessarily
indicate that the provision is one for alimony. Puckett v. Puckett, supra. In

deed, it would seem that such a recital as to the purpose of the periodic pay
ments should be of little or no consequence in construing the effect of the

provision, for whether the payments be for alimony or a part of the property
settlement, they would most reasonably and naturally be thought of as for
the wife's maintenance. In Trust Co. v. Liebhardt, 111 Colo. 208, 139 P.
2d 264 (1943), Poor v. Poor, 111 Mo. App. 744, 167 S. W. 2d 471 (1942),
and Ettlinger v. Ettlinger, supra, prominent recitals of this type were ignored
by the respective courts in construing the agreements as property settle
ments. And in Woodruff v. Woodruff, 60 A. 2d 538 (Mun. App. D. C. 1948),
aff'd, 85 U. S. App. D. C. 424, 176 F. 2d 72 (1949), the Municipal Court of
Appeals of the District of Columbia discussed and approved the holding of
the district court that a stipulation in the parties' agreement and in the
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decree that monthly payments were for "support and maintenance" did not
convert the agreement into a decree for alimony and in no way weakened
its validity as an agreement between the parties. At page 540 the court said,
"Undoubtedly it was because of the parties' agreement that the court did
not award alimony."
That stipulating for cessation of periodic payments on remarriage of the

wife supports construction of the provision as one for alimony seems nowhere
to be held. Nevertheless, the court refers to McHan v. McHan, 59 Idaho 496,
84 P. 2d 984 (1938), and Turner v. Ewald, supra, neither of which support
the court's view. In the McHan case the provision for monthly payments did
not require them to stop on remarriage, nor was the agreement incorporated
in the decree. The court there held that ordinarily remarriage will stop ali

mony on application of the husband, whether or not there is express provision
for such cessation. The Turner case held that the general rule as to termina
tion of payments on remarriage does not apply where alimony is awardted in
a gross sum or where the decree is in settlement of property rights of the

parties. From these statements of the general rule it cannot logically be con

cluded that because a stipulation in the provision for periodic payments ex

pressly requires them to stop on remarriage, the provision thereby provides
for "alimony." It might more easily be concluded the other way, for since
such express stipulation would be unnecessary in an award of alimony, its pres
ence in a provision for periodic payments would indicate the provision was not

for alimony.
In incorporating the parties' agreement and describing it as one "... where

in the parties have adjusted their respective property rights . . ." the decree
in the instant case reserved jurisdiction ". . . to enforce compliancy therewith
and all matters pertaining thereto." No question of non-compliance was in
volved in the plaintiff's motion for a modification; the plaintiff did not dis

pute the fact that the defendant had complied in all respects with the pro
visions of the agreement. On the contrary, it was the plaintiff who failed to

comply with the agreement by filing the motion for modification. In the
memorandum opinion of the district court denying the plaintiff's motion that
court said, "Obviously the agreement provided for a settlement between
the parties, based . . . upon the monthly payments . . . [and] the disposition
of property. ... It is certainly not to be assumed that, because the Court

reserved jurisdiction to enforce such agreement, it intended to retain juris
diction to change and modify it." Rogers v. Rogers, no. 5066-47, D. D. C,
April 24, 1952. As the dissent in the instant case observes, retention of

jurisdiction to enforce the contract should be regarded as surplusage, for:
If the court was allowing alimony, it was unnecessary, because the statute

kept the case open; and if the judgment merely approved the contract, the
recital that jurisdiction was being retained did not give the court power to

enforce performance through contempt or other summary proceeding; and of
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course express retention of jurisdiction to require compliance added nothing to
the District Court's general jursidiction to enforce the contract at the suit
of one of the parties.

In its reliance on language of the provision for monthly payments as tend
ing to support its construction of an award of alimony the majority of the
court completely ignored what is generally considered one of the most im
portant clues to the meaning and effect of such a provision, viz., that the pay
ments were to continue for the lifetime of the wife, unless she remarried first.
The right to receive alimony, and the corresponding duty to pay it, being
personal, O'Hara v. O'Hara, 137 N. J. Eq. 369, 44 A. 2d 169 (1945), are

generally held to terminate on the death of either of the parties, where no

statute to the contrary exists and the judgment or decree is silent on the sub
ject. Hood v. Hood, 138 Md. 355, 113 A. 895 (1921); North v. North, 339
Mo. 1226, 100 S. W. 2d 582 (1936); Keezer, The Law of Marriage and Di
vorce � 659 (3d ed., Moreland, 1946). And in the absence of a statute,
where a decree is based on or incorporates an agreement providing for pay
ments to continue until the death of the wife, there is not a provision for

alimony, since the wife may outlive the husband. Therefore it is held that
the decree may not be modified. Trust Co. v. Liebhardt, supra; Bart v. Bart,
182 Md. 477, 35 A. 2d 125 (1943); Dickey v. Dickey, 154 Md. 675, 141 A.
387 (1928); Poor v. Poor, supra. The obligation of the husband's estate to

continue the payments after his death is inconsistent with the nature of

alimony, which is but a prolongation by the court of the husband's duty
to support his wife, which duty ceases with his death. The inconsistency
of this continuing obligation with any proper decree of alimony, if it indi
cates anything, should be held to indicate that the agreement and decree

incorporating it did not award alimony. Since the court in the instant case

neither purported nor had authority to award alimony for the life of the

wife, but did purport and have authority to approve a contract between the

parties containing such a provision, it would seem unreasonable to construe the

provision otherwise than as part of a property settlement.
The final difficulty is with the court's holding that the meaning and legal

effect of the provision for monthly payments incorporated in the decree will

depend upon the intent of the parties. Presumably, under this doctrine, if
the parties desired the provision to be an award of alimony, it would be
such an award even though its terms do not accord with the prevailing legal
definition of alimony. In all of the cases so far examined, where the court
had to construe the legal effect of agreements and decrees as awarding or

not awarding alimony, the language of the parties was construed in the light
of the local definition of alimony, and never was the intention of the parties
held paramount to the law.
The Supreme Court in Audubon v. Shufeldt, 181 U. S. 575, 577 (1901),

said that alimony:

lb.
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... is not founded on contract, express or implied, but on the natural and
legal duty of the husband to support the wife. The general obligation to

support is made specific by the decree of the court of appropriate jurisdiction.

Since the obligation of the husband to pay alimony cannot arise from a

mere agreement of the parties, but arises from a judicial decree which orders
him to pay it, it would seem that a search for the intent of the parties would
be misdirected. It is submitted that, having before it for construction the
decree incorporating the parties' agreement, the court should have construed
it as a property settlement not providing for alimony, thus upholding the ruling
of the district court.

N. COLVER KENYON

EVIDENCE�The Common Law Privilege Protecting a Spouse Against
Adverse Testimony from His or Her Spouse Is Not Available to

Parties Who Marry Without Intent to Assume the Marital Status.

Petitioners arranged three marriages of veterans with aliens solely to avail
the aliens of the benefit of the War Brides Act, 59 Stat. 659 (1945), 8 U. S. C.

� 232 (1946). The couples went through marriage ceremonies in Paris, but
agreed not to cohabit and planned to sever the legal marital ties immediately
after entry into the United States. Petitioners were indicted under the Fed
eral Conspiracy Statute, 18 U. S. C. � 371 (Supp. V, 1952), for conspiring to

defraud the United States and to commit offenses against the United States.
Prior to a determination of the validity of thesje marriages, the trial court

permitted the wives to testify against their husbands over the latter's claim
of privilege. Upon appeal from conviction, petitioners contended that the
admission of this testimony was an erroneous denial of the privilege of a

married person against adverse testimony by his or her spouse. Held, the

common law rule prohibiting antispousal testimony is inapplicable where the

parties marry solely for the purpose of gaining fraudulent admission into

the United States, without intending to live as husband and wife. Lutwak v.

United States, 73> Sup. Ct. 481 (Feb. 9, 1953).
In the present case the Supreme Court was confronted with the evidential

problem of the ancient marital privilege regarding antispousal testimony in

a criminal action. At common law a spouse could not testify for or against
his marital partner. This general incompetency was based on such policy
grounds as the preservation of marital harmony and the legal unity of hus

band and wife. See criticism of these grounds in 8 Wigmore, Evidence � 2228

(3d ed. 1940). Today most states regard one spouse as competent to testify
on behalf of or against the other, but in certain cases exclude spousal testimony
on the theory of privilege. Whittier, Privileged Testimony of Husband and

Wife in California, 19 Calif. L. Rev. 390 (1931).



1953] Recent Decisions 577

Originally the Supreme Court adhered strictly to the common law disquali
fication of spouses in criminal and civil actions as governed by the common

law grounds and exceptions. See Lucas v. Brooks, 18 Wall. 436 (U. S. 1873);
Stein v. Bowman, 13 Pet. 209 (U. S. 1839). However, in Stickney v. Stickney,
131 U. S. 227 (1889), the Court noted that changing public policy and the
passage of married women's acts might make a wife competent to testify
against her husband in a civil action. A year later, although recognizing that
statutes in some states permitted spousal testimony in civil actions, the Court
refused to depart from the common law disqualification in criminal cases in
the absence of a legislative mandate, regardless of whether the testimony was

on behalf of or adverse to the other spouse. Bassett v. United States, 137
U. S. 496 (1890).
Dicta in later cases marked the trend to enlarge the domain of competency,

and matters which formerly excluded testimony entirely were treated as ele
ments affecting credibility. The dead hand of the common law was found to

be a hindrance in the search for truth. Rosen v. United States, 245 U. S. 467

(1918); Benson v. United States, 146 U. S. 325 (1892). Finally in Funk
v. United States, 290 U. S. 371 (1933), the Supreme Court, reviewing the
trend toward removing incompetency, overruled prior decisions and held that
a spouse could testify on behalj of his marital partner in criminal cases. The
decision found logical support in the fact that a spouse could not have a

greater bias than the accused, who is allowed to testify in his own behalf;
hence, the admission of such testimony would not unduly impede the search
for truth. The Court emphasized that it was not repealing the common law,
but was applying a present rule in the absence of legislation and in the light
of changed conditions. Funk v. United States, supra, at 383. This relaxation
of the spousal testimony rule left unanswered the Court's position on the

question involved in the present case of admitting testimony against a spouse
in a criminal action. Lower federal courts were in disagreement on the sub

ject. See United States v. Walker, 176 F. 2d 564 (2d Cir. 1949). Recent

Decisions, 38 Georgetown L. J. 316 (1950). Contra: Yoder v. United States,
80 F. 2d 665 (10th Cir. 1935).
As this conflict was brought before the Supreme Court in the instant case

the issue was somewhat confused by the question of whether there existed
valid marriages sufficient to create the privilege in the spouses. The ma

jority opinion cut through the nebulous arguments of petitioners and held
that the spouses might be compelled to testify despite the presence of a valid

marriage. Its rationale followed the mandate of Rule 26 of the Federal
Rules of Criminal Procedure, specifying that the courts should interpret the
common law regarding the privileges of witnesses "... in the light of reason

and experience." It was thus held that marriages so tainted with fraud and
deceit could not support a finding that the denial of the privilege would jeop
ardize the sanctity and tranquility of the marital relation. The Court con-
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eluded that where in such marriages as these the reason for the common law
rule disappears, viz., protection of marital sanctity, so with it the rule itself.
Mr. Justice Jackson, speaking for the minority, found the Court seeking to

lift itself by its own bootstraps. How could the sham nature of the mar

riages be discovered without denying the privilege? Summarizing the position
of the majority, the dissent finds that the privilege may be denied where the

marriage is a mockery, though neither the trial judge nor jury could ascer

tain the fraud without first denying the privilege. This patent inconsistency
could not be rationalized by the minority.
The reasoning of the dissenting opinion emphasizes a difficulty in inter

preting the majority rule, i.e., whether the invalidity of a marriage
must first be proved or simply its fraudulent nature. Where the fraudulent
nature can be shown only by the spousal testimony, this amounts to a com

plete abrogation of the privilege�a result not contemplated and admittedly
inadvisable in the eyes of the majority. Yet this would appear to be the

logical extension of the rule, as the dissent points out. Clearly the majority
rule is not subject to this objection when the fraudulent nature of a marriage
is proved by extrinsic testimony. In its brief the Government indicates that
the mock nature of the marriages in the present case was available from other

testimony before the trial judge's ruling on the privilege. Brief for Govern

ment, pp. 48-56. By limiting its decision to this type situation, it would

appear that the Court could have obviated the basic premise of the dissent.
It is submitted that subsequent construction by the Court will prove this to

be its actual holding as limited by the facts.
Aside from this weakness, the rationale of the majority is firmly founded

upon the precedents of the Funk case, Wolfle v. United States, 291 U. S. 7

(1933), and Rule 26 of the Federal Rules of Criminal Procedures. The only
case cited by the dissenting justices, on the other hand, is not a strong au

thority for their position, as it mentions merely by way of dicta that federal
courts have upheld the antispousal privilege in criminal cases in the absence

of waiver. Griffin v. United States, 336 TJ. S. 704 (1949). In addition,
that Court noted that the Funk case had left this practice subject to change in

the light of reason and experience.
While the present decision is the first instance in which the Supreme Court

has sanctioned a denial of the privilege preventing antispousal testimony in a

criminal action, it represents an advance in the application of the common law

rule rather that an abrogation of it. Having affirmed the policy protecting
the sanctity of marriages as a basis for the privilege, the Court has retained
the privilege subject to the light of reason and experience. In this manner

the privilege remains available where there is domestic harmony to protect,
but is unavailable to those who would abuse it by seeking to invoke its protec
tion in mock marriages.

M. j. stoutenburgh
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LABOR LAW�Typesetter's Union Requirement that Newspaper Pub
lishers Permit and Pay for "Setting Bogus" Does Not Violate
Taft-Hartley Act's Provision Prohibiting Payments When No
Actual Work Is Done.

The petitioner is a New York membership corporation whose 800 news

paper publisher-members represent over 90% of the total circulation and ad
vertising space of newspapers in the United States. Petitioner is engaged in
interstate commerce within the meaning of the Labor Management (Taft-
Hartley) Act of 1947. In November 1947 petitioner charged the Interna
tional Typographical Union, hereafter called the ITU, and its officers with
engaging in unfair labor practices within the meaning of section 8(b)(1), (2)
and (6) of the Taft-Hartley Act. Upon review of the intermediate report
of its trial examiner, the National Labor Relations Board ordered the ITU
to cease and desist from several unfair labor practices under section 8(b)(1)
and (2) but failed to find a violation of section 8(b)(6) of the Taft-Hartley
Act. Petitioner, seeking review and modification of the Board's orders, brought
the instant action to the United States Court of Appeals for the Seventh Cir
cuit. The Court upheld the Board's dismissal of all charges under section

8(b)(6), 193 F. 2d 782 (7th Cir. 1951). Thereafter, the Supreme Court

granted certiorari, 344 U. S. 812 (1952), because the Court of Appeals for the
Sixth Circuit in Gamble Enterprises v. NLRB, 196 F. 2d 61 (6th Cir. 1952),
had come to a contrary conclusion as to the statutory interpretation of section

8(b)(6) of the Taft-Hartley Act and its applicability. Held, the union's
insistence that publishers agree to "setting bogus," a trade practice by which
advertisements printed from plates must also be set in type which is imme

diately destroyed, does not violate the "featherbedding" provisions of section

8(b)(6) of the Taft-Hartley Act. American Newspaper Publishers Associa
tion v. NLRB, 73 Sup. Ct. 552 (1953).
The review of the Supreme Court was limited to the question whether the

demand and insistence of the ITU that publishers pay employees for "setting
bogus" violated section 8(b)(6) of the Taft-Hartley Act.

"Setting bogus" is a make-work practice of printers in newspaper compos
ing rooms which began in the 1890's after the introduction of labor saving
devices, particularly the linotype machine. By use of these devices, an ad

vertisement, once set up, could easily be impressed on a cardboard matrix,
reproduced, and distributed to other newspapers at little cost, and there re

used to print the same advertising. To keep up employment of its members,
as far back as the turn of the century, the union obtained the agreement
of the publishers to have printers set up duplicate forms for all advertisements

previously run off by means of matrices. "Setting bogus," though obviously
sheer waste, has become a long accepted practice of the trade.

There is no doubt that prior to the enactment of the Taft-Hartley Act
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these agreements when mutually consented to were legal, and in some areas,
particularly Chicago, the record (as found by the NLRB trial examiner at 86
NLRB 1026) indicates that publishers have never sought the elimination of
the "bogus" clause in many years of negotiation.
There are many economic advantages and abuses resulting from feather-

bedding in all industries, but the Supreme Court in the instant decision properly
declined to go into a discussion of them but rather confined itself to the
statutory interpretation of section 8(b)(6) by an examination of both the
language and the legislative history of the section. Section 8(b)(6) makes it
an unfair labor practice for a labor organization or its agents ". . . to cause

or attempt to cause an employer to pay or deliver or agree to pay or deliver
any money or other thing of value in the nature of an exaction, for services
which are not performed or not to be performed . . ." 61 Stat. 142 (1947), 29
U. S. C. � 158(b) (6) (Supp. V, 1952). There are only three! cases on rec

ord in which the lower courts have passed on this question. In Rabouin v.

NLRB, 195 F. 2d 906 (2d Cir. 1952), and in the instant case, American News
paper Publishers Association v. NLRB, 193 F. 2d 782 (7th Cir. 1951), the
view of the NLRB was upheld. But the United States Court of Appeals for
the Sixth Circuit in Gamble Enterprises v. NLRB, supra, held that the proper
interpretation of section 8(b)(6) leads to the conclusion that forcing an

employer to pay for a local band to play useless and unwanted overtures,
and intermissions every time a name band appeared was an "exaction" within
the meaning of the section. This holding was reversed by the Supreme Court
in the companion case to the instant case. Gamble Enterprises v. NLRB, 73

Sup. Ct. 560 (1953).
The lower court in the instant case held, inter alia, that for the union to

require the setting of bogus and be paid for it was not an "exaction" within
the meaning of section 8(b)(6). It found that work here had actually been

done, that most employees were hired to do actual productive work, and
that "setting bogus," the non-productive part of the work, which amounted
to roughly 5% of the total labor performed, was merely incidental to the

necessary and regularly performed task. Thus the lower Court found in

effect that section 8(b)(6) is only applicable when the union demands pay
where no work has been done at all.
The Supreme Court, in an attempt to reconcile the conflict between the views

of the Sixth and Seventh Circuits discussed the legislative history of this sec

tion. This section represents the third attempt by Congress to deal with

featherbedding. The first attempt was the Federal Anti-Racketeering Act of

1934, 18 U. S. C. � 1951 (Supp. V, 1952), which failed when the Supreme
Court in United States v. Local 807, 315 U. S. 521 (1942), held that it did

not apply to labor activities. The second, the Lea Act of 1946, 60 Stat. 89,
90, 47 U. S. C. � 506 (a), (c), (d) (Supp. V, 1952), is not only applicable
to the broadcasting industry but its constitutionality in United States v.
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Petrillo, 332 U. S. 1 (1947), was pending before the Supreme Court during
the consideration of the Taft-Hartley bill before the Congress. Neverthe
less, the original House bill, H. R. 3020, 80th Cong., 1st Sess. (1947), con

tained provisions similar to section 506 of the Lea Act, supra. It is generally
agreed however, that the present section, as adopted by both Houses in H. R.
Conf. Rep. No. 510, 80th Cong., 1st Sess. 45 (1947), was not intended to

cover all featherbedding practices. It appears that Senator Taft in presenting
section 8(b)(6) to the Senate, expressed the legislative intent when he stated
at 93 Cong. Rec. 6598 (1947):

However we did accept one provision which makes it an unlawful labor prac
tice for a union to accept money for people who do not work. That seemed
to be a fairly clear case, easy to determine, and we accepted that additional
unfair labor practice on the part of unions which was not in the Senate bill.
(.Emphasis supplied.)

In the Senate debate preceding the passage of the Taft-Hartley Act over

the President's veto there occurred another colloquy between Senator Taft and
Senator Pepper, wherein Senator Taft, in response to the point raised by Sena
tor Pepper that the language of section 8(b)(6) was broad enough to cover

payments for rest and lunch periods, stated at 93 Cong. Rec. 7001-7002 (1947) ;

Of course this section does not affect such industrial practices, as such activi
ties are done at an employer's request and for valuable consideration incident
to the employment itself. (Emphasis supplied.)

From all the foregoing the Supreme Court in the instant case properly held
that the section prevents a labor organization or its agents from exacting pay
from an employer in return for services not performed or not to be performed,
but that "... where work is done by an employee, with the employer's con

sent, a labor organization's demand that the employee be compensated for time

spent in doing the disputed work does not become an unfair labor practice.
The transaction simply does not fall within the kind of featherbedding de
fined in the statute." 73 Sup. Ct. 552, 557.
Thus the Supreme Court's decision limits the prohibition of Sec. 8(b)(6) to

actions constituting extortion without the performance of work of any kind.
KURT BERLIN

REAL PROPERTY�When the Guardian of an Incompetent Sells the

Incompetent's Realty, the Proceeds of the Sale Remain Realty
and Devolve as Realty under the Incompetent's Will.

This is an appeal from a decree determining which of the devisees and
legatees were entitled to proceeds from certain lands of the testatrix. Testa

trix, Mrs. E. T. Boyd, executed her will on December 22, 1938. Shortly
thereafter a guardian was appointed, and she subsequently became mentally
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incapacitated. In 1946 when it was learned that most of Mrs. Boyd's land
would be inundated under a government program, the guardian, in order to

protect the insane Mrs. Boyd, with court approval, sold the standing timber
on the Harris and Burnette tract for $1,000, and that on the Cuscowilla
tract for $39,300. Later the Federal Government condemned the Burnette
tract and parts of the other two tracts, and the guardian with court approval
accepted $44,000 therefor. Mrs. Boyd died on April 29, 1950. Thereupon
the instant action was instituted in the lower court to determine which of
the parties were entitled to the proceeds from the sale of the timber and the
land taken by the government. Appellants are the next of kin of the testatrix'
deceased husband and were residuary beneficiaries of the testatrix' intangi
bles after the payment of certain bequests and other charges against her estate.
Appellees are the surviving nieces and nephews of her own blood, mentioned
in the will as the residuary devisees of realty not otherwise disposed of. The
commissioner in chancery and the Circuit Court below held that the proceeds
derived from the timber and the condemned land should pass as real estate

under the will. The appellants strongly contended, however, that the will
was to be construed as though made just before testatrix' death as provided
by Section 64-62, Code of Virginia (1950). Held, the proceeds of the in

voluntary sale of the timber and the land of an incompetent person under
a judicial decree, are to be considered real property for the purpose of devolu
tion under the will. Bryson v. Turnbull, 74 S. E. 2d 180 (Va., Jan. 26, 1953).
No question as to the construction of the will was involved here. The issue

was the legal and equitable consequences following the dealings with real

property of an insane person. Because of the testatrix' incompetency after

making the will, she was unable to revoke or modify the will and thus her

original intent as expressed in the 1938 will still prevailed at the time of

her death.
The equitable principle that the proceeds of the involuntary sale under a

judicial decree of an incompetent's real property remain impressed with the

character of the realty sold is well supported by the authorities as far as the

purpose of distribution upon the death of the insane person is concerned. 4

Pomeroy, Equity Jurisprudence � 1167 (5th ed., Symons, 1941); 1 Tiffany,
Real Property � 306 (3d ed. 1939); 2 Story, Equity Jurisprudence � 1101

(14th ed., Lyon, 1918); 18 C. J. S., Conversion � 40 (1939); 19 Am. Jur.,
Equitable Conversion � 23 (1939). In Virginia, however, the exact point
raised here had not been decided.
The Court referred to Section 8-689 of the 1950 Code of Virginia, which

provides that, upon the death intestate of an insane person the proceeds from

a sale consummated while incompetency exists should "... pass to those who

would have been entitled to the land if it had not been sold or divided." This

provision was first interpreted by the Court in Vaughn v. Jones, 23 Grat. 444

(Va. 1873), in regard to infants, and was made equally applicable to the in-
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sane in Turner v. Dawson, 80 Va. 841 (1885). It is to be noted that the
section is concerned with the estate of an intestate person and the appellants
strongly urged the Court that the instant fact situation made the statute

inapplicable, as the incompetent had left a will. However, this argument also
had been met in the Vaughan case, and in the instant case the section was

held applicable. The Court then continued with a discussion of other statutes
of Virginia to indicate that there was a general scheme of legislation designed
to protect the estates of incompetents. Thus, Section 37-150 directed the
committee "... to take care of and preserve the ward's estate and manage
it to the best advantage," and Section 37-151 stated that the committee shall
surrender the insane's estate to him if he is cured or surrender "... the real
estate to his heirs or devisees and the personal estate to his executors. . . ."
(Emphasis supplied.) It was thereby recognized that an incompetent may
make a will before his disability, and a duty was imposed on the Committee
to surrender the estate to the devisees named in the will if the ward died be
fore regaining sanity. Furthermore, that this was the legislative intent is borne
out by the statutes concerning the sale of land owned by infants and incom

petents, Sections 8-674�8-689.3 of the Code. The rights of incompetents
have been safeguarded in Section 8-676 by requiring all interested persons
to be parties to any suit brought to sell the land and in Section 8-682 by
requiring that the interest of the infant or insane must be promoted by such
a sale. Section 8-689 is the basis of the instant decision, since the Court found
that the word "intestate" was mere surplusage in the wording of the section,
and the legislative intent was clearly applicable to the instant facts.
Thus the instant decision represents Virginia's belated concurrence in the

equitable rule which prevails in the United States. National Board of Chris
tian Women's Board of Missions of Christian Church of U. S. v. Fry, 293 Mo.

399, 239 S. W. 519 (1922); Brandreth v. Brandreth, 54 Misc. 158, 103 N. Y.

Supp. 1074 (1907); Stafford v. Stafford, 200 S. C. 1, 20 S. E. 2d 217 (1942).
KURT BERLIN

TORTS�A Person Has the Right to the Publicity Value of His Pho*

tograph, Independent of His Right of Privacy, Which May Be
Transferred in Gross Vesting an Assignee with Sufficient Inter
est to Maintain a Suit against Unauthorized Use by Third Parties.

As a sales method plaintiff had made a practice of inserting baseball cards
into its chewing gum packages. Through contracts negotiated with leading
professional ball-players, it obtained the exclusive right to the use of their

photographs, together with the promise that the right would not be granted
to other gum manufacturers. The contracts contained options for renewals
at the expiration of their original terms. Defendant, a rival manufacturer,
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pursuant to contracts negotiated on its behalf and to others assigned to it,
knowingly used photographs of those players under contract with plaintiff.
Plaintiff then instituted proceedings against the defendant based on allegations
of unfair competition, patent infringement, and invasion of exclusive contract

rights. The district court dismissed the complaint on the merits, finding the
allegations unsubstantiated. It upheld the defendant's contentions that the
contracts were no more than releases from the liability which would result from
the unpermitted use of the players' photographs under New York's privacy
statute, and that as the right of privacy was non-assignable, plaintiff, by
virtue of the contracts, obtained no property or other interest which would
have been invaded by defendant's conduct. On appeal the only issue pursued
was the invasion of the alleged exclusive right to the use of the photographs.
Held, a person has the right to the publicity value of his photograph, inde
pendent and in addition to his right of privacy, which may be transferred
in gross unaccompanied by a transfer of business. Haelan Laboratories, Inc. v.
Topps Chewing Gum, Inc., no. 22564, 2d Cir., Feb. 16, 1953.
The moment of the present decision is its affirmance of an assignable legal

interest in the commercial value of personality. Though advertising contracts
with public figures are commonplace in business practice, the question retains
its legal singularity. The interest was recognized in Uproar Co. v. National
Broadcasting Co., 8 F. Supp. 358 (D. Mass. 1934), and in U. S. Life Ins. v.

Hamilton, 238 S. W. 2d 289 (Tex. Civ. App. 1951). But in New York, whose
law concededly controls, this is its first clear expression. In those instances
where the law of that state has been applied to suits by assignees of interests
in names or photographs, there has always been present the question of privacy.
A factual situation similar to the one in the instant case was present in
Pekas Co. v. Leslie, 52 N. Y. L. J. 1864 (1915), but the holding went off on
the parties' pleadings. Confronted with a complaint predicated upon New

York's statutory right of privacy, the court recognized the theory of liability
before it and held that privacy was non-assignable. Unlike the Pekas case,
Hanna Mfg. Co. v. Hillerich & Bradsby Co., 78 F. 2d 763 (5th Cir. 1935),
presented the precise issues involved in the instant holding. There, on similar

facts, it was held that a name unconnected with business was not property, and
while the unauthorized use of a name might present an interesting question
of privacy, the court estimated, that as New York cases stood, the ball-player
would have difficulty in preventing its respectful use. Fame, it said, was not

merchandise. Both cases were rejected as controlling by the instant court:

the Pekas case because its concern was exclusively with the New York statute;
the Hanna case because it did not purport to be an authoritative exposition
of New York law. It is from this background that the present opinion pro
ceeds. Side by side are placed the publicity interest which requires a putting
forward of one's personality if profit is to be realized, and the privacy interest,
which necessitates the withdrawal of one's personality from society if mental

equanimity is to be protected.
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While some element of property may be recognized in a recovery under the
New York Privacy Statute, Bunnell v. Keystone Varnish Co., 254 App. Div.
885, 5 N. Y. S. 2d 415 (1938), the interest protected as privacy, from its
very nature, could not be subject to commercial barter. This is evident from
its course in legal discussion. In its first delineation as a separate right, the
interest of privacy was described as the "spiritual" aspect of personality as

distinguished from the "material." Warren and Brandeis, The Right of
Privacy, 4 Harv. L. Rev. 193 (1890). It was this type of interest that was
rejected in Roberson v. Rochester Folding Box Co., 171 N. Y. 538, 24 N. E.
442 (1902), where it was held that there was no right to protect a particular
condition of feelings or temperament. As a result of the Roberson decision,
Sections 50 and 51 of the New York Civil Rights Law were enacted, authoriz
ing redress for invasions of privacy. Notwithstanding this statutory founda

tion, the right of privacy known in New York is substantially the same as

that urged by Warren and Brandeis. The courts of the state have held that
the interest inheres in the person, that it is non-assignable and does not sur

vive the death of the individual. Wyatt v. Hall's Portrait Studio, 71 Misc. 199,
128 N. Y. Supp. 247 (1911); Murray v. Gast Lithographic & Engraving Co.,
8 Misc. 36, 28 N. Y. Supp. 271 (1894). Statutory recognition did not raise
it to the status of property. See Rhodes v. Sperry & Hutchinson Co., 193

N. Y. 223, 85 N. E. 1097 (1908). Humiliation and embarrassment are the

damage for which recovery may be had; where persons are in public life the
area of actionable invasion is necessarily limited. Gautier v. Pro-Football,
Inc., 278 App. Div. 431, 106 N. Y. S. 2d 553 (1st Dept. 1951, aff'd, 107 N. E.
2d 485 (N. Y. 1952). The Gautier case contains a lucid discussion of the
nature of the privacy interest as regards the economic aspect of personality.
In holding that a professional entertainer could not recover for the unau

thorized telecast of his art, the court said the statute was intended to pro
tect the person, not property; and while there may have been a so-called

property interest interwoven into personality, it was the injury to the person
that established the cause of action. The possibility of recovery upon quasi
contract for any economic gain realized by the appropriation of the profes
sional's act was reserved. So far are sensibilities involved in the interest of

privacy that it has been said that those who seek its redress would deprecate
any intention to commercialize name or countenance. See Annotation 101
A. L. R. 492 (1936).
To support its findings that the right of publicity is recognized -in New

York, the instant case cites two state decisions and notes one of its own

rendered prior to the Erie case. First cited is Wood v. Duff-Gordon, 222
N. Y. 88, 118 N. E. 214 (1917), involving a fashion leader who had a faculty
of adding value to feminine apparel by the mere endorsement of her name.

To turn the faculty into money she hired the plaintiff as exclusive agent,
granting him the right to license the use of her name on designs. Her inde
pendent endorsements during the life of the contract were held to constitute



586 The Georgetown Law Journal [Vol. 41 : p. 556

a breach. The court in the instant case next cited Madison Square Garden

Corp. v. Universal P. Co., 255 App. Div. 459, 7 N. Y. S. 2d 845 (1st Dept.
1938), where the unauthorized incorporation of sport scenes purported as

emanating from the "Garden" in a feature length movie was held to be an

appropriation of property. The "Garden" had built up a genuine business in

licensing the use of photographs taken of its sports programs and had derived
substantial revenue from this practice. The court held that this profitable
practice was property. The commercialization aspect is important, for in
Shubert v. Columbia Pictures Corporation, 189 Misc. 734, 72 N. Y. S. 2d 851

(1947), it was held that the Winter Garden Theater had no property interest
in its name in the absence of a showing that a practice of licensing its use

had been made. The federal decision noted was Leibig's Extract of Meat Co.
v. Leibig Extract Co., 180 Fed. 688 (2d Cir. 1910), a case decided prior to

Erie, in which the use of a person's name was enjoined at the instance of an

assignee of the exclusive right to its use.

Whether the right to publicity was to be considered as "property" was

thought to be immaterial by the instant court. It held that the term is nothing
more than a symbol for the fact that the courts enforce claims having a pecuni
ary worth. This view of the court adds to a growing body of law following
the decision in Internat'l News Serv. v. Asso. Press, 248 U. S. 215 (1918),
where it was said that any civil right of a pecuniary nature is a property right
for protective purposes. In accord is Fisher v. Star Co., 231 N. Y. 414, 132 N.

E. 133 (1921). This view has found application in a variety of circumstances,
in which, because of the economic value present, a property right has also

been recognized. Thus, a description of a baseball game, Pittsburgh Athletic

Co. v. KQV Broadcasting Co., 24 F. Supp. 490 (W. D. Pa. 1938), the per
formance of an opera, Metropolitan Opera Ass'n v. Wagner-Nichols R. Corp.,
199 Misc. 786, 101 N. Y. S. 2d 483 (1950), exclusive news right, Reiner v.

North American Newspaper Alliance, 259 N. Y. 250, 181 N. E. 561 (1932),
and photographic rights to a prize fight, Twentieth Century S. Club v. Trans-

radio P. Service, 165 Misc. 71, 300 N. Y. Supp. 159 (1937), have been held to

involve property interests. It is due to these cases that the "property" scope
has been broadened, sufficiently it seems,- to include the findings of the present
court.
The present decision has ample practical justification, when the important

role played by advertisements in American business life is considered. Often

the income derived from advertising contracts constitute a substantial pro

portion of a celebrity's livelihood, and should merit protection. However,
there are questions to be answered concerning the right of publicity. In each

instance cited in support of the interest the value of the name or photograph
was manifest. Will the interest of the ordinary individual be recognized?
Will the valuation put on the publicity interest render an action for privacy
unattractive? Like all new interests its limits are yet to be defined.

DONALD A. MACKSEY
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TRADE REGULATION�Dissolution of a Corporation Found to Be a
Monopoly in Violation of Section 2 of the Sherman Anti-Trust
Act Will Not Be Ordered Where Such Would Be Impracticable.

In 1947 the United States Government brought suit against the United
Shoe Machinery Corporation in the Federal District Court of Massachusetts.
The complaint alleged violations of Sections 1 and 2 of the Sherman Anti
trust Act, 26 Stat. 209 (1890), as amended 50 Stat. 693 (1937), 15 U. S. C.
�� L 2 (1946), and prayed for relief under Section 4 of the Act, 26 Stat.
209 (1890), 15 U. S. C. � 4 (1946). United was charged specifically with
monopolizing the shoe machinery industry by means of a complicated system
whereby it leases its machines but refuses to sell them. Held, having monop
olized within the meaning of Section 2 of the Act, United must make its
patents available on a reasonable royalty basis; and must offer its machines
for sale, but may continue leasing if the leases are for not more than five
years, are terminable upon payment of reasonable rates, have no full capacity
clause, and if charges for repairs are segregated from rental charges. United
States v. United Shoe Machinery Corp., 110 F. Supp. 295 (D. Mass. 1953).
The court refused to grant the Government's request for a dissolution of

United into three manufacturing concerns. This refusal and the reasons for
it require close analysis in the light of recent anti-trust litigation. But before

proceeding to a discussion of the decree, it might be well to summarize histori
cally the various approaches to the interpretation of the Sherman Act, specifi
cally what constitutes a violation thereof. As pointed out by Judge Wyzanski
in the instant case, these have ranged from the "predatory practice" approach
of such cases as United States v. U. S. Steel Corp., 251 U. S. 417 (1920), and
United States v. United Shoe Machine Co., 247 U. S. 32 (1918), to the
"economic" approach of Judge Learned Hand in United States v. Aluminum
Co. of America, 148 F. 2d 416 (2d Cir. 1945). Under the former approach,
which undoubtedly was encouraged by the "rule of reason" as enunciated by
Chief Justice White in Standard Oil Co. v. United States, 221 U. S. 1 (1911),
there was no monopolization under Section 2 unless there was a violation of
Section 1 of the Act. Under the "economic" approach a monopoly in violation
of Section 2 exists whenever there is control of the market, regardless of how
that control was achieved (unless it was the result of superior skill and tech

nological efficiency).
Following the test laid down by Judge Hand, this court finds that United

has control of the market�such control not being due to any of the excusable
causes. As a result the court finds itself constrained to hold that United has

monopolized within the meaning of Section 2 of the Act. Having found that
a violation of the anti-trust law exists, the court's next step is to render a

decree that will best effectuate the purpose of the Sherman Act. The Act
itself is silent as to specific remedies and leaves it to the discretion of the
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courts of equity to determine the remedial force of the legislation in the
particular case. 26 Stat. 209 (1890), 15 U. S. C. � 4 (1946). In the case

at bar the Government asked that United be split into three independent
manufacturing entities. The court denied this request as being unrealistic
and impracticable. Behind the Government's demand for the elimination of
the offender as an entity and the court's summary disposal of the proposed
relief there lies an interesting history in the field of monopoly.
Within twenty years after the passage of the Sherman Act the Govern

ment filed complaints against Standard Oil of New Jersey and the American
Tobacco Co. In both suits the Government asked for dissolution, and in both
instances it was granted. Standard Oil Co. v. United States, supra; United
States v. American Tobacco Co., 221 U. S. 106 (1911). Subsequent to these
landmark cases the courts were ready to dissolve offenders, realizing that in

many instances the only effective method of reducing monopoly and increas
ing competition was by means of dissolution. United States v. Southern Pac.
Co., 259 U. S. 214 (1922); United States v. Reading Co., 253 U. S. 26 (1920);
United States v. E. I. Du Pont De Nemours & Co., 188 Fed. 127 (C. C. D.
Del. 1911). These cases, at least impliedly, recognize the standard laid down

by Chief Justice White in the Standard Oil case, at 77-78:

... to meet the situation with which we are confronted the application of
remedies two-fold in character becomes essential: 1st. To forbid the doing in
the future of acts . . . violative of the statute. 2d. The exertion of such
measure of relief as will effectually dissolve the combination found to exist
in violation of the statute . . .

The courts, however, have not been willing to accept dissolution as an un

qualified panacea for competitive ills, and thus have refused to grant it, for

example, where the illegal practices have ceased, notwithstanding the fact that
there had been violations of the Act. United States v. Int. Harvester Co., 21'4

U. S. 693 (1927); United States v. U. S. Steel Corp., supra; United States v.

American Can Co., 230 Fed. 859 (D. Md. 1916). But on the whole the
Government had had reasonable success in obtaining dissolution decrees as

late as 1945. Hartford-Empire Co. v. United States, 323 U. S. 386 (1945);
United States v. Crescent Amusement Co., 323 U. S. 173 (1944). In 1945,
however, a trend in the opposite direction can be noticed. In the leading case

of United States v. Aluminum Co. of America, supra, Judge Hand, although
finding Alcoa to be a monopoly in violation of the Sherman Act, refused to

grant dissolution. This decision was predicated on the uncertain economic

conditions due to the world crisis plus the concomitant difficulty of deter

mining the company's position after the war. The case was remanded to the

district court for a determination whether or not dissolution would be feasi

ble, taking into consideration the effect upon competition of the Government's

disposal of surplus aluminum plants. After an elaborate opinion, the court

decreed that there should be no dissolution. United States v. Aluminum Co.
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of America, 91 F. Supp. 333 (S. D. N. Y. 1950). Judge Knox seemed to
base his order largely on the apparent necessity of protecting the aluminum
industry from the rivalry of competitors in other fields.
This decision was not accepted without criticism. Economists, who cer

tainly have a right to be heard in matters concerning the physical structure
of industry, regarded the case as evidencing a trend away from dissolution and
as indicating an entire change in the judicial attitude toward the purpose and
effect of the anti-trust laws. One economist referred to it as a ". . . damaging
precedent in some currently pending cases . . ." including the present case.

Adams, The Aluminum Case: Legal Victory�Economic Defeat, 41 American
Economic Review 915, 920 (1951).
Although not expressly stated in the opinion, the court in the .instant case

seems to be influenced greatly by the Aluminum case. Judge Wyzanski held
that dissolution was unrealistic and impractical. Impracticability, it is true,
is a difficult hurdle to surmount, especially in this case because of the intricate

physical structure of United. However, as Mr. Justice Douglas points out
in a vigorous dissent in United States v. National Lead Co., 332 TJ. S. 319,
366 (1947), ". . . dissolution may be ordered in spite of hardship, incon

venience, or loss." Should monopolies be protected merely because of ques
tions of practicality? Judge Wyzanski indicates that more economic data
are necessary before dissolution can even be considered. It is true that a

compjete plan for dissolution should be presented to the court to aid it in

reaching the proper conclusion. But the court, by eliminating the usual

procedure of a separate hearing on remedies, has considerably lessened the

opportunity for proper consideration. A better course of action would be
first to establish the violation. Then at the hearing on remedies, United
could be asked to submit a dissolution plan to the court, subject to comment

by the Government. But regardless of the method utilized, a request for dis
solution demands the utmost of consideration by the court.

With this in mind it is fitting to look to the words of Mr. Justice Douglas
in Schine Theatres v. United States, 334 U. S. 110, 128 (1948):

In this type of case we start from the premise that an injunction against future
violations is not adequate to protect the public interest . . . divestiture or

dissolution is an essential feature of these decrees.

As indicated, the courts have changed somewhat in their views as to just
what constitutes a violation of the Sherman Act. Originally it was held that
mere size in itself is not an offense. United States v. Int. Harvester Co., supra;
United States v. U. S. Steel Corp., supra. But Judge Hand in the Alcoa case

at the very least implies that size itself can be violative of the Act. In the

present case the court follows this reasoning. The obvious question now is, if
size itself is the offense, why is the corporation which has been found to be a

monopoly allowed to remain intact? Answers are not readily apparent.
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Basically, there are two problems in every case of this nature�a legal one
and an economic one. The legal problem is winning the case. The economic
problem is obtaining adequate relief. The Government has had outstanding
success in establishing violations of the Sherman Act, but so far as obtaining
relief is concerned, its accomplishments have been somewhat limited. If dis
solution is to be considered an essential factor in every decree of this sort, then
at least it would seem to require more deliberation than was manifested in
this case.

It is true that dissolution should be remedial and not punitive. United
States v. Aluminum Co. of America, supra. But this does not mean that dis
solution is to be ignored as a remedy merely because of an incidental penal
effect that may result through its application. The ideal decree should be
framed so as to lessen concentration and restore competition. If the theory
is that this desired result can be reached by limiting the thrust of the anti-trust

laws, then impracticability would no doubt be a sufficient reason for denying
dissolution. But if this effect can be achieved only by giving full force to

the Sherman Act, then impracticability, while it is persuasive, is not a con

clusive basis for denial. It is the writer's opinion that the result to be sought
would be best obtained, in spite of the economic difficulties which beset the

court, by ordering dissolution as advocated by the Government. If the pres
ent trend, in which this case occupies a significant niche, continues, the Gov

ernment may well find itself in the unenviable position of winning the war

only to lose the peace.
MATTHEW B. o'DONNELL, JR.
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BIG BUSINESS: A NEW ERA�David E. Lilienthal. Harper & Brothers, New

York, 1953. Pp. xii, 209. $2.75.

Since the title of this book suggests pure economics rather than law,
it would appear appropriate at the outset to give the reason for including
a review of it in a law journal. The student of law will not have to
venture far into the contents of Big Business: A New Era, before arriv

ing at the realization that although the work is not of itself a law book,
Mr. Lilienthal's latest effort seems destined to exert a profound influ
ence on legal thought with reference to the Antitrust laws of the United

States, and a profound impact upon the manner in which they shall
be enforced. In this sense then, it is a law book. What is included
in some two hundred pages here might conceivably tend to nullify a

philosophy of antitrust law developed by opinions embodied in some

two hundred volumes of Supreme Court Reports and numerous circuit
court decisions.

For such a possible result the practical explanation is not contingent
solely upon what thoughts the author has actually reduced to paper,
but will to a large measure be dependent upon the fact that the author
himself is David E. Lilienthal�the last person from whom, but a few

years ago, such thoughts seemed likely to emanate.

For the greater part of two decades Mr. Lilienthal, first as Chair
man of the Tennessee Valley Authority, later as Chairman of the Atomic

Energy Commission, performed valuable services as a devoted public
servant renowned for his liberal thought and militant campaign on

behalf of the great masses of the people. This campaign he waged
while clad in the armor of democratic government. He was both
a formidable challenger and adversary of oppressive power-seeking
combinations of selfish interests who for want of a better title were

grouped under the heading of Big Business. In his ideological defense
of the people at that time, government was David Lilienthal's bulwark
and the antitrust laws its ramparts from which he sallied forth to do
battle with the forces of monopoly and trade restraint.
It is confusing to recall that Big Business: A New Era is written

by the same individual who in 1944 described the Tennessee Valley
Authority in his work of that year, TVA: Democracy on the March,
"as an example of how a government-inspired project vastly increases
the amount of free enterprise and prolongs it far into the future." Of

591
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this earlier literary sortie of Mr. Lilienthal one professional reviewer
observed:1

As one of the administrators from the start and more recently as Chairman
of the TVA, Lilienthal writes eloquently of that achievement of democracy
and science, of the people�for the people�by the people . . . The chief value
of a book such as this today is that TVA stands for a model of what govern
ment intervention and economic planning can�at its best�achieve.

In a later work entitled This I Do Believe, Mr. Lilienthal again
extolled the use of government to implement the power of the people
in their struggle against the economic giants who would rob them of
their system of free competitive enterprise.
Now again in 1953 Mr. Lilienthal appears on the field of economic

combat. However, it shall come as no small shock to many to see

him now clothed in the tunic of Big Business. And far from passive
seems his function in those ranks�he is their clarion, their chief propa
gandist. The people are to be lulled by the theme�Big Business, even
unrestrained, is with us and has been for us all the while. Therefore

go beat your antitrust legal weapons into economic plowshares so that
we might be prepared to enjoy this Utopia which has come upon us so

suddenly and yet subtly.
But what Mr. Lilienthal's siren song does not disclose is which of

the two�Big Business or the People�shall steer the plows and which
shall be made to pull them.
Big Business: A New Era is physically divided into five parts. First

there is an emotional appeal to all of us to welcome Big Business with a

"we need you now so all is forgiven" attitude. Although it seems an

effort to capitalize on a bandwagon complex the author proceeds to

expound the necessity of embracing Big Business:2

As a nation, we can't live in a world of economic folk dancing and basket weav

ing and simultaneously in the world of the big productive machine.

Government's experience is used as an example of the fruits of large-
scale operations and the attribute of bigness is pointed to as being the

catalyst of successful results. However, one must bear in mind that
this government bigness, the very government from which the author
drew his experience, is a controlled bigness, controlled openly and di

rectly by all the people.
The second section of the book portrays a "new competition" which

1 12 Virginia Kirkus Book Shop Service Bulletin 128 (March IS, 1944).
2 P. 7.
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seems to be a competition tailor-made to accommodate conveniently
and comfortably the element of bigness. Decrying the scholarly econo

mist's definition "of the term competition to express an abstract con

cept of competition of many small units," the author continues, "This
conceptual use of the term, and the invention by economists of other
and distinguishing terms such as oligopoly, duopoly, imperfect com

petition, countervailing power, etc., has tended to obscure the fact that

rivalry between a few big units is definitely competition."3
Immediately prior to this thought Mr. Lilienthal has given his defini

tion of competition in business as the spirit of finding a better way of

doing what people want done or what you can persuade them they want

done; whatever tends to keep the contest of skill and wits and strength
and ingenuity lively is part of competition.
The central section of the book concerns itself with a discussion of

the fruits of bigness in terms of national security, individual security,
productivity, distribution of goods, and conservation of natural resources.

Following is the fourth part�a token treatment of the historic hazards
of bigness; concentration of power, centralization, inefficiency, sterility,
and bureaucracy.
The concluding section is an all-out attack on our present antitrust

laws with a view toward either their total abolition or substantial emas
culation. If they must be retained, Mr. Lilienthal is in favor of restrict

ing them to their policing functions:4

. . . with a responsibility to detect and to protect the public against acts of

coercion, deceit, boycott, collusion of forms of business violence that inflict

injury on competitors and the consuming public�agreements to limit produc
tion, or fix prices, to allocate or divide markets, to suppress innovation, to

exert economic pressure or to engage in a boycott to keep newcomers from

entering into competition.

But any investigation of the individuals competing or their relative
numbers or interrelations with a view to maintaining competition is

thought by Mr. Lilienthal to be a misuse of the antitrust laws.
Further to water down the effect of the antitrust laws which might still

survive the author would resort to an enlarged "rule of reason":15
Such a yardstick for measuring Bigness under the antitrust laws would invoke
the judicial doctrine that all the surrounding facts and circumstances should

s P. 55.
4 P. 169.
5 P. 184.
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be considered, a doctrine advanced by some of our greatest judges, notably
Hughes, Brandeis, Holmes, and Roberts. It would once more give vitality to
the now almost moribund "rule of reason" in construing those laws.

Mr. Lilienthal writes with an awareness that he is moving in a contro
versial field. That indeed suffers from the vice of understatement.
Nor can this personal observation be denied the reviewer, that out of
this intense ideological controversy, that faction which proclaims loyalty
to our historic antitrust policies, on reading this book, must experience
an emotion akin to that of the loyal French soldier after Sedan in 1940.

JOSEPH M. F. RYAN*

FORENSIC PSYCHIATRY�Henry A. Davidson, M.D. The Ronald Press Co.,
New York, 1952. Pp. viii, 398. $8.00.

The administration of justice according to law is not carried on

without uncertainty. No doubt, one of the factors contributing to this
uncertainty is the science of psychiatry : the lack, of unanimity among
its authorities; its acceptance and application (or lack thereof), and
more specifically, the lack of sufficient development of its forensic as

pects. However, an increasing realization of the vital role of psychiatry
in law, criminal and civil, is becoming manifest. Thus, the need for
a good manual setting forth the legal application of psychiatry is obvious.
The primary purpose of Forensic Psychiatry, as stated in the preface,

is that it should serve as a psychiatric-legal guide to the psychiatrist
who has been called upon to render oral or written testimony in a legal
or quasi-legal matter. Secondly, the text is intended to bridge the gap
between psychiatry and the law as they wage war in the court room.

An incidental purpose is to aid the social worker and the probation
officer.
Dr. Davidson's subject matter is treated in two parts. Part I, en

titled "The Content of Forensic Psychiatry" has fourteen chapters:
Criminal Responsibility; Examination of the Defendant; Reporting the
Criminal Case; Personal Injury Evaluation; Marriage, Divorce and

Annulment; Placement and Custody of Children; Last Will and Testa

ment; Appraisal of the Sex Offender; Medico-Legal Aspects of Alco

holism; The Psychiatrist and the Juvenile Court; Malingering; Com
mitment Procedures; Competency, Contracts and Civil Rights of the

Mentally 111; and Malpractice and the Psychiatrist.
* Member of the D. C. Bar; Former Associate Editor of this Journal.
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Part II, entitled "The Tactics of Testimony'" has nine chapters:
The Nature of Medical Testimony; Qualifying the Psychiatric Expert;
Preparation for Court Appearance; Office and Hospital Records; Di
rect Examination of the Medical Witness; That Hypothetical Question;
The Translation of Technical Terms; Cross-Examination and Court
room Etiquette.
It is obvious from this list that the scope of Forensic Psychiatry

is a broad one. Consequently, it may be wondered how all the aspects
of psychiatry applicable to the legal principles suggested from the

chapter titles could be adequately revealed and understood in so few

pages. The purpose of the text, it must be remembered, is neither to
teach psychiatry nor law, but rather to aid men of both professions
when they are compelled to deal with one another. Therefore, the prin
ciples of psychiatry are to a great extent assumed and pertinent matter
is developed, stripped of theoretical material.
Forensic Psychiatry bespeaks the many rich experiences and vast

knowledge that Dr. Davidson has accumulated during many years of

practicing, lecturing and publishing articles in the field of psychiatry
and its forensic aspects. The psychiatric content of this work can best
be judged by competent psychiatrists. Assuming the authoritativeness,
which this reviewer has no reason to doubt, the text represents a very
illuminating study. Throughout Part I, Dr. Davidson has taken the
various mental, constitutional, emotional personality arid character dis
orders and has shown their impact on the law, reporting methods and

procedures of examination for each. He has also taken pains to suggest
techniques of reporting written or oral testimony, and, the decorum
which must be observed in judicial and administrative atmospheres. If
all psychiatrists were to follow the high ethical principles enumerated

by Dr. Davidson, their effectiveness in the law would rapidly increase.

Despite the fact that a lawyer will think of exceptions which exist
to the legal principles stated by Dr. Davidson, the general principles
of law involved in the field have been well presented, and there are

many fine applications of specific legal principles to various psychiatry
cases. It is interesting to note that Part I, particularly "Criminal Re
sponsibility," resembles a legal article with numerous citations, not

withstanding the unorthodox method of citation employed. However,
the lawyer will search in vain for citations to certain statements.
Dr. Davidson concedes that Part II is elementary to the lawyer. It

might well have been added that the legal concepts of Part I are certainly
not foreign to anyone who has studied Contracts, Torts, Criminal Law,
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Domestic Relations and Wills. Nevertheless, the chapters will be of
special interest to the lawyer for their clear presentation of the psy
chiatric concepts of such legal principles as the "McNaghten Formula,"
"Sound and Disposing Mind," "Competency," "Irresponsibility" and
others. The psychiatrist can feel safe in relying on these legal aspects,
but as is suggested by Dr. Davidson, he should consult an appropriate
attorney on specific legal problems.
The text will serve the attorney directly in several ways: (1) It is

an excellent source for understanding and applying forensic aspects of
psychiatry; (2) it is suggestive on the development of "the theory of
the case," the determination and establishment of damages, and the
conduct of defenses; and (3) it is helpful on direct and cross-examina
tion. That attorneys who read the text may become lenient toward

expert witnesses appearing in the form of psychiatrists is too much to

hope for. To do so would change the rudiments of constitutional rights
and the common law. In other words, an attorney is bound in con

science and ethics to preserve the presumption of innocence, to insure
that the burden of proof remains where the law has placed it. These

things he does to a great extent by cross-examination, with the result
that there can be no leniency, especially since (as the author concedes)
at least two-thirds of the material in psychiatric testimony is hearsay�a

form which is generally considered unreliable by the law.

The rapidity and ease with which the book may be read (or preferably
studied) naturally depends upon the reader's background. It will be a

consolation to laymen in psychiatry and law to find among the Ap
pendices a Legal Lexicon for Doctors and a Psychiatric Glossary for

Lawyers. Reading these before starting the book itself will facilitate

understanding. The book is well written in a fluent style. Except
for a few uncorrected typographical defects, the editing is good.
Even for those who are not professionally interested in psychiatry and

the law, Forensic Psychiatry will afford an illuminating study of the
various types of psycho and psychoneuro mental deficiencies, psycho
pathic personalities and their legal significance. In short, the nature

and scope of this work�psychiatry legally applied�is such that the

implementation of its principles would beneficially affect the administra
tion of justice.

HARRY T. ALEXANDER*

* Member of D. C. Bar.

-A
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THE MEDICAL ASPECTS OF NEGLIGENCE CASES�Charles Kramer. Prac

ticing Law Institute, New York, 1953. Pp. 60 (paper bound). $2.00.

This elementary and practical guide to the handling of medical evi
dence and medical witnesses is a carefully integrated pamphlet of

great value to the practicing attorney. It does much to clarify a seem

ingly difficult aspect of law. The physician who has not had court

room experience will learn what is expected of him as a witness, how
best to prepare himself to testify and some of the possible pitfalls of
cross-examination.
The author gives clear examples of each phase of the pre-trial prepa

ration, how to accumulate proper records and the most effective method
of presentation. He treats briefly the proper method of having the

patient examined, the bill of particulars, hospital records, opening state

ments, direct examination, cross-examination and summation. The por
tion on questioning medical witnesses is particularly good as the author
shows by direct question-answer technique how to cross-examine a

medical witness to your client's advantage. By using hypothetical ex
amples he illustrates how to impress the jury of the lack of experience
of the witness in such cases (if this be a fact), how to show bias of
the witness, superficiality of examination, clarification of the medical

issues, use of medical books and of equal importance, when not to cross-

examine a medical witness.
No attempt has been made by the author to write an exhaustive

treatise on medical jurisprudence but he has produced a practical, con
cise paper covering the approach to a seemingly misunderstood chapter
in the practice of law.

PAUL D. CANTOR, M.D.
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