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INDEX TO RECENT DECISIONS

Admiralty

Damages resulting from the negligence of the Coast Guard during a rescue opera

tion are not recoverable against the United States under the Public Vessels

Act of 1925. Dougherty v. United States, 207 F. 2d 626 (3rd Cir. Sept.

9, 1953) 290

Civil Procedure

A federal district court can transfer a diversity case to another federal district

under � 1404(a) of the Judicial Code, despite the fact that the first court

does not have jurisdiction in personam over the defendants. Petroleum

Financial Corp. v. Stone, 116 F. Supp. 426 (S. D. N. Y. Sept. 30, 19S3) 315

An order is not final under Federal Rule 54(b) even though the trial judge
labels it as such if the claim fails to meet the standard of separateness or

distinctness. Gold Seal Co. v. Weeks, 209 F. 2d 802 (D. C. Cir. 1954) 542

The United States can be interpleaded as a third-party defendant, venue in such

action depending on the venue in the original suit, despite the fact that the

claim could not be brought as an original suit without meeting proper venue

requirements. United States v. Acord, 209 F. 2d 709 (10th Cir. Jan.
14, 1954) 447

Conflict of Laws

A court of one state is not bound by the full faith and credit clause to give
effect to another state's decree awarding custody of children to their father,
when that decree was obtained by the father in an ex parte divorce action in

a state that had no personal jurisdiction over the mother. May v. Anderson,
345 U. S. 528 (1953) 126

Mere solicitation of business through the medium of television does not constitute

doing business, so as to manifest a foreign corporation's presence in the state,
and place it under the jurisdiction of the state courts. McGriff v. Charles

Antell, Inc., 256 P. 2d 703 (Utah 1953) 293

Statute predicating divorce jurisdiction upon personal appearance of both parties
eliminating the requirement of domicile violates due process. Alton v. Alton,
207 F. 2d 667 (3d Cir. 1953) 450

The full faith and credit clause does not compel a forum state to use period of
limitation of foreign state, even when foreign right upon which action is

predicated is unknown to common law and is created by statute with built-in
limitation. Wells v. Simonds Abrasive Co., 345 U. S. 514 (1953) 129

Constitutional Law

Acts of the legislative assembly of the District of Columbia making a crime the
denial of service to well-behaved persons regardless of race and color, were

valid when enacted and are still enforceable. District of Columbia v. John R.

Thompson Co., 73 Sup. Ct. 1007, 1013 (June 8, 1953) 132
Provision for court-martial of discharged servicemen for crimes committed in the

service is proper regulation of Armed Forces, and removal without hearing,
pursuant to such law, is not deprivation of due process. Talbot v. Toth, no.
11964, D. C. Cir. March 25, 1954 545
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The distribution of the King James Version of the Bible accomplished through
the school system, is violative of both the Federal Constitution and that of

the state of New Jersey. Tudor v. Board of Education, 100 A. 2d 857 (N. J.
Dec. 7, 1953) 455

Contempt

Insurance companies which authorized publication of advertisements in national

magazines showing how excessive jury awards increase insurance rates are not

in contempt of federal district court in which personal injury suit is pending
against third party, even if advertisements would improperly influence jurors
in performance of their official duties in a manner prejudicial to the plaintiff.
United States v. American Machinery Co., 116 F. Supp. 160 (E. D. Wash.

1953) 296

Contracts

Oral agreement to convey land is a binding contract when it is found that it was

the inducement for a collateral contract and the buyer has entered in posses
sion and made substantial improvements. Brewood v. Cook, no. 11559, D. C.
Cir. June 30, 1953 134

Copyrights

A statuette can be protected by copyright in the United States even though the

copyright applicant intended primarily to use the statuettes in the form of

lamp bases to be made and sold in quantity, and carried these intentions into
effect. Mazer v. Stein, 347 U. S. 201 (1954) 548

Corporations

A devise to a corporation of land which that corporation is forbidden by the
constitution and laws of the state from holding is void; and, therefore, the
land passes by the laws of intestacy to the heirs, who may contest the devise.
Simler v. Wilson, 210 F. 2d (10th Cir. Nov. 9, 1953) 458

Business corporation's contribution of funds for general maintenance of privately
supported educational institution was not an ultra vires act. A. P. Smith Mfg.
Co. v. Barlow et al, 97 A. 2d 186 (N. J. May 19, 1953) 138

Partners of an investment banking firm are representatives of one another within
the meaning of � 409(a) of the Civil Aeronautics Act of 1938 and are thus
within the scope of the interlocking relations provisions of that section.
Lehman Brothers Interlocking Relations Case, nos. 11500 and 11503, D. C.
Cir. Aug. 6, 1953 140

Criminal Law

State immunity statute covering witnesses in proceedings based upon designated
statutes covers witnesses in proceedings based in part upon other statutes ;

immunity bars prosecution for any offense whatsoever, and statute does not

destroy privilege against self-incrimination if witness reasonably fears federal

prosecution. State ex rel. Mitchell v. Kelly, no. 24,726, Sup. Ct. Fla. March
19, 1954 552

The delivery of papers and documents to an agent of a congressional committee
by a witness subpoenaed to testify and put under pressure by committee
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members to produce the documents did not constitute a waiver by the witness

of his constitutional right to be free from unreasonable searches and seizures;
and such material, when taken without a search warrant, was seized in viola

tion of the Fourth Amendment and hence inadmissible in evidence in a subse

quent criminal proceeding against the witness. United States v. N'elson et al,
nos. 11353 et seq., D. C. Cir. July 2, 1953 144

Criminal Procedure

A federal court may grant a motion in the form of the ancient common law writ

of coram nobis to void a conviction on grounds of deprivation of a right to
counsel after the offender has served his term. United States v. Morgan,
74 Sup. Ct. 247 (Jan. 4, 1954) ^1

Customs Regulations

Under � 305 of the Tariff Act of 1930 the obscenity of a book is to be judged by
its effect on those most susceptible to it; and a book is obscene within the

meaning of this Act if one passage has the portrayal of "dirt" as its primary
purpose. Besig v. United States, 208 F. 2d 142 (9th Cir. Oct. 23, 1953) .... 299

Damages

In a suit to recover damages for personal injuries, defendant is entitled to inform

the jury that any award plaintiff might receive is not subject to federal

income tax. Hall v. Chicago & N. W. Ry. Co., 349 IU. App. 175, 110 N. E.

2d 654 (Feb. 2, 1953) 149

In an action against a civilian for injuries to members of the Armed Forces,
value of medical and hospital services furnished gratuitously by the Govern

ment is a proper item for jury's consideration in determining amount of dam

ages to be paid. Plank v. Summers, 102 A. 2d 262 (Md. Jan. 12, 1954) .... 556

Domestic Relations

A tort-feasor cannot have contribution from a joint participant who is the
husband of the injured party, because there is no common liability in view
of the common law principle that a wife cannot sue her husband in tort for

personal injuries occasioned by his negligence. Kennedy v. Camp, 102 A. 2d
595 (N. J. Jan. 11, 1954) 560

Where a party obtains a divorce by concealing his own misconduct, which if
revealed would have been a bar to the action, the court, upon learning the
true facts, will vacate the decree on its own motion. Street v. Street, 101 A.
2d 803 (Del. Super. Ct. Dec. 29, 1953) 465

Equity

Although "make-up" of defendant's package is not likely to cause confusion
among attentive buyers, defendant will be enjoined from continuing to use

that "make-up" because a substantial minority of plaintiff's negligent and in
attentive purchasers was likely to be misled. American Chicle Co. v. Topps
Chewing Gum Inc., 208 F. 2d 560 (2d Cir. Nov. 20, 1953) 303

In a civil contempt proceeding for violation of an injunction, sentence of imprison
ment for a definite term may be imposed where that sentence is suspended
and the suspension conditioned on the defendants' future compliance with
the court's decree. Jencks v. Goforth, 261 P. 2d 655 (N. M. Sept. 25, 1953) . . 151
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Evidence

Consent of one party to a telephone conversation avoids wire tap ban under the

Federal Communications Act. United States v. Sullivan, 116 F. Supp. 480

(D. D. C. Nov. 19, 1953) 306

Defendant's assertion during direct examination that he never possessed or handled

any narcotics, justifies the introduction by the Government of evidence illegally
obtained in connection with an earlier proceeding, to impeach defendant.

Walder v. United States, 74 Sup. Ct. 354 (1954) 563

If a confession is found to be coerced, a conviction cannot be based on the other

evidence in the case, regardless of the sufficiency of such evidence. Giron v.

Cranor, 116 F. Supp. 92 (E. D. Wash. Oct. 14, 1953) 311

Where one is charged with drunken driving, the prosecution may comment upon
the accused's refusal to submit to an intoxometer test. People v. McGinnis,
Cal. Sup. Ct. App. Dept. Nov. 23, 1953 468

Insurance

Korean conflict is a war within the meaning of the word "war" in life insurance

policies. Weissman v. Metropolitan Life Ins. Co., 112 F. Supp. 420 (S. D.
Cal. May 20, 1953) 155

Recovery under double indemnity provision for accidental death denied where

insured was killed in a plane crash while in military service "in time of war"

since Korean conflict was "war" within meaning of policy's exemption.
Western Reserve Life Ins. Co. v. Meadows, 261 S. W. 2d 554 (Tex. Oct. 7,
1953) 318

Labor Law

Discharge of employees for distributing handbills impugning quality of employer's
product and making no reference to labor controversy was discharge "for

cause" within meaning of � 10(c) of Taft-Hartley Act and hence such dis

charge was not violation of � 8(a)(1) of Act. NLRB v. Local Union No.

1229, International Brotherhood of Electrical Workers, 74 Sup. Ct. 172 (Dec.
7, 1953) 470

Discrimination in terms of employment by unions and employers which tends to

encourage participation in union activities is a violation of the Taft-Hartley
Act. Radio Officers' Union, etc. v. NLRB, 74 Sup. Ct. 323 (Feb. 1, 1954) . . 565

Employer's refusal to bargain about terms and conditions of company-owned
houses is not an unfair labor practice under � 8(a)(5) of the Taft-Hartley
Act, absent evidence that rentals for such housing are part of "wages" or that

employee is compelled by some necessity, either imposed by employer or by
force of circumstances, to occupy company housing. NLRB v. Bemis Bro.

Bag Co., 206 F. 2d 33 (Sth Cir. Aug. 6, 1953) 158

State courts cannot enjoin peaceful organizational picketing of an interstate truck

ing business even though the state court finds such conduct violates state law.

Garner v. Teamsters, Chauffeurs and Helpers Union No. 776, 74 Sup. Ct. 161

(Dec. 14, 1953) 474

Negotiable Instruments

Provision in stop payment order releasing bank from liability if check is paid
through negligence is void as against public policy. Thomas v. First. Nat.

Bank of Scranton, 101 A. 2d 910 (Pa. Jan. 12, 1954) 570
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Patents

Under � 112 of Patent Act of 1952, claims are allowed which distinguish from the

reference patent in the recitation that the "means" for performing a certain

specified function, provided that the "means" and the specified function are

not couched in such broad language as to ignore completely the condition

essential to the practice of the inventive concept. Ex parte Charles F. Bail

and Richard T. Hair, 99 USPQ 142, 675 O. G. 5 (PO Bd. App. June 30, 1953) 478

Real Property

In an action for breach of a covenant restricting the use and occupation of real

property to persons of the Caucasian race, a state court is precluded from

awarding damages by the Fourteenth Amendment. Barrows v. Jackson, 346

U. S. 249 (June IS, 1953) 161

Restrictive covenant in contract for burial is not enforced by refusal of court to

grant damages for breach of contract when actionable breach arises only if

the restrictive covenant is void. Rice v. Sioux City Memorial Park Cemetery,
Inc., 60 N. W. 2d 110 (Iowa Sept. 22, 1953) 323

Taxation

A sale to the holder of a cost-plus-fixed-fee Government contract negotiated under
terms of the Armed Services Procurement Act of 1947 and providing that the
contractor should act as purchasing agent of the Government, which would

be directly liable to the seller for the purchase price, is not subject to state

taxation. Kern-Limerick Inc. v. Scurlock, 74 Sup. Ct. 403 (Feb. 8, 1953) 573
The bestowal of a monthly "honorarium" of $170 per month on a retired minister,

in the absence of a request on his part or any obligation to perform future

services, is a gift and excludible from gross income. Mutch v. Commissioner

of Internal Revenue, 209 F. 2d 390 (3rd Cir. Jan. 13, 1954) 577

Torts

A paying patient may recover from a charitable hospital for injuries sustained
as a result of the negligence of a nurse employed by the hospital. Pierce v.

Yakima Valley Memorial Hospital Ass'n, 260 P. 2d 765 (Wash. Sept. 1, 1953) 166
A person has such a property right in his own idea as will enable him to recover

damages in quasi-contract for its appropriation and use by another, if the idea
is novel, concrete, and useful, and is disclosed in circumstances which reason

ably indicate that compensation is contemplated, if the idea is accepted and
used. Hamilton National Bank v. Belt, no. 11742, D. C. Cir. Dec. 3, 1953 . . . 481

An instruction that violation of a safety regulation is negligence per se is preju
dicial error. Hecht Co. v. Julia McLaughlin, no. 11756, D. C. Cir. Feb. 25,
1954 580

Calling a person a "Communist" at a public gathering constitutes slander per se.

Joopanenko v. Gavagan, Fla. Sup. Ct. Oct. 6, 1953 169
Child of five and one-half years is not conclusively presumed to be incapable of

contributory negligence in New Jersey. Dillman v. Mitchell, 99 A. 2d 809

(N. J. Sup. 1953) 327
Partial permanent impairment of hearing resulting from exposure to noise in the

course of employment was a relative disability for which a percentage of
compensation provided in the statutory schedule for total loss of hearing was
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payable, though employee had sustained no wage loss and had not terminated

employment which caused the disability. Green Bay Drop Forge Co. v. In

dustrial Commission, 265 Wis. 38, 60 N. W. 2d 409 (19S3) 484

Promoters of Soap Box Derby are invitors as a matter of law, thereby chargeable
with the duty of exercising reasonable care for the protection of the invitees.

Watford v. The Evening Star Newspaper, 211 F. 2d 31 (D. C. Cir. Jan.
8, 19S4) 582

Soldier driving in own automobile to and from post where stationed is not acting
within the scope of his office or employment under the Federal Tort Claims

Act, even though in uniform and subject to call by his superiors at any time

during day or night. Murphy v. United States, 113 F. Supp. 345 (W. D. N. Y.
1953) 331

The discretionary exemption from government liability of the Federal Tort Claims
Act embraces decisions made by executives or administrators in establishing
plans, specifications, or schedules of operation. Dalehite v. United States, 73

Sup. Ct. 956 (June 8, 1953) 172

Under wrongful death statute, if statutory beneficiary dies, the action abates, and
does not survive to estate of beneficiary. Danis v. New York Central Co.,
117 N. E. 2d 39 (Ohio Jan. 20, 1954) 585

INDEX TO BOOK REVIEWS

Titles of books are in italics; names of authors are in capitals; reviewers' names are in

plain face and in parentheses.
Cases and Materials on Torts�by Young B. Smith and William L. Prossbr (Philip

A. Ryan) 494

Cases and Other Materials on the Law of Insurance�by William R. Vance, 4th
Edition by Hugh J. Fegan (Harold Gill Reuschlein) 175

Die Nicktigkeitsklag : Im Recht Der Europaischen Gemeinschaft fur Kohle und Stahl�

by Ernst Stetndoree (Heinrich Kronstein) 491

Jurisprudence in Action: A Pleader's Anthology�Committee on Post-Admission

Legal Education of the Bar or the City of New York (Robert F. Drinan, S.J.) 335

Law of Contracts�by Walter H. E. Jaeger (Eldon S. Magaw) 590

Morris on Torts�by Clarence Morris (Philip A. Ryan) 336

Philosophy of Law�by Giorgio Del Vecchio (Jerome A. Petz, S.J.) 594

The Advice and Consent of the Senate�by Joseph P. Harris (Felix A. Nigro) 588

The Federal Courts and the Federal System�by Henry M. Hart, Jr., and Herbert

Wechsler (William J. Hughes, Jr.) 488

Regulation of Trade�by Heinrich Kronstein and John T. Miller (Richard S.

Sullivan) 338

Treatise on Labor Law�by Morris D. Forkosch (Walter H. E. Jaeger) 597
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..263
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..275
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Idea, property right in. .481
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rightable . . 548

Corporations
Contribution of funds to private edu
cational institution. . 138
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Conduct for which an allowance may
be denied. .441
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433, 443

History of allowances. .421
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Services compensable. .424

Solicitation of business by foreign cor

porations. .294
Criminal Law
Child under seven years, presumption
against capacity to commit crime. .327

Contempt of Congress, refusal to testify
at televised hearings. .35

Search and seizure by Congressional
committee . . 144

Search warrant, waiver of . . 144
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Writ of coram nobis in federal courts
. .461
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Income tax exemption for damages for
personal injuries, instruction on.. 149

XI



TOPICAL INDEX

ALL REFERENCES ARE TO PAGE NUMBERS

District of Columbia
Home rule power of Congress to dele
gate. .132, 180

Racial discrimination, ordinances against
. .132, 179

Safety regulations, negligence per se . . 580
Taxicab associations, liability of . .73
Thompson Restaurant case (1953).. 132,

179

Domestic Relations
Custody decree, extraterritorial effect
..126

Divorce
Jurisdiction in general. .450
Vacation of decree for concealed mis
conduct. .465

Tort actions between husband and wife
for personal injuries . . 560

Equity
Protection extended to packages. .303

Evidence
Circumstantial, sufficiency of
Court of Military Appeals rule.. 115
Federal rule. .119

Confession, involuntary, admission of
requires reversal. .311

Estoppel, in cab association litigation in
District of Columbia.. 86

Illegal search and seizure, admissibility
of evidence obtained by for impeach
ment. .563

Illegal search and seizure by Congres
sional committee . . 144

Impeachment by evidence obtained by
illegal search and seizure. .563

Negligence per se, admissibility of evi
dence to show due care. .580

Presumptions
Against cab associations in District of
Columbia. .75

Child under seven years, capacity to
commit crime. .327

Statutory, effect of. .450
Wire-tap with consent of one party to
telephone conversation. .306

Federal Tort Claims Act
Discretionary acts, types of decisions
embraced within.. 172

Negligence of soldier in operation of
automobile, liability of United States
for. 331

Scope of employment test in cases in
volving torts by military personnel

. .331

Immunity Statutes
Constitutional problems. .511
Defects. .516

Federal immunity and state prosecu
tion. .517

History . . 507
McCarran bill (S. 16) . .497
Perjury prosecutions and. .513
State immunity and federal prosecution

. .552

Insurance
Double indemnity, death while in
military service "in time of war". .318

War clause and Korean conflict. .155

International Law
Foreign exchange controls. .44
Government control over foreign busi
ness organizations. .44

International Rules of the Road, new

danger signal . . 95
Nationalization and the investment of
capital abroad. .44

Right of "foreigners" to engage in busi
ness. .44

Sovereign immunity, policy of the United
States to limit . . 44

Treaty rights regarding compensation for
nationalization. .44

Labor Law
Company housing as "wages" or "other
condition of employment" under Taft-
Hartley Act. .158
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union activities. .565

Picketing, peaceful, and state court in
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Public impugning of product grounds
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Taft-Hartley Act
Discharge "for cause". .470
Discrimination in terms of employ
ment tending to encourage partici
pation in union activities. .565

Refusal to bargain about terms and
conditions of company housing . . 158

Military Law
Court of Military Appeals, rule on suffi
ciency of evidence . . 108

History . . 109
Uniform Code of Military Justice, legis
lative history. .111

Uniform Code of Military Justice, rela
tion to Board for Correction of Naval
Records. .210

Municipal Corporations
Power to prohibit racial discrimination
in places of public accommodation
..133, 179
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Charitable hospitals, liability for negli
gence of their servants. .166

Contributory, of children under seven

years. .327
Control, invitation implies over the
premises . . 582
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Release clause in stop payment order
..570

Uniform Commercial Code and stop
payment order.. 570

Patent Law
Claims for "means" plus a specified
function. .478

Functional claim generally not allowable
..478

Quasi-Contracts
Idea, recovery for appropriation and use

of.. 481
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Devise to a corporation of land which
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Though the nature and extent of congressional power to investigate
have been the subject of much discussion, learned and otherwise, for
the past three decades,1 new problems were raised by the decision of
the late Kefauver Committee2 to publicize the actual hearings by every
available medium, including radio, newsreels, and television.3 The tele

vising of congressional investigations, heartily endorsed by the Kefauver
Committee4 and its members5 has been attacked on the floor of the

Senate,6 has occasioned several articles7 and a flood of newspaper com-
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537 (1929) ; Cousens, The Purpose and Scope of Investigations under Legislative Authority,
26 Georgetown L. J. 905 (1938) ; Ehrman, The Duty of Disclosure in Parliamentary In

vestigation: A Comparative Study, 11 Chi. L. Rev. 1 and 117 (1943 and 1944) ; Glassie
and Cooley, Congressional Investigations�Salvation in Self Regulation, 38 Georgetown

L. J. 343 (1950) ; Herwitz and Mulligan, The Legislative Investigating Committee, 33

Col. L. Rev. (1933) ; Landis, Constitutional Limitations on the Congressional Power of

Investigation, 40 Harv. L. Rev. 153 (1926) ; Loring, Powers of Congressional Investigation
Committees, 8 Minn. L. Rev. 595 (1924) ; McGeary, The Congressional Power of In

vestigation, 28 Neb. L. Rev. 516 (1949) ; Morgan, Congressional Investigations and Judicial
Review: Kilbourn v. Thompson Revisited, 37 Cal. L. Rev. 556 (1949) ; Wigmore, Legis
lative Power to Compel Testimonial Disclosure, 19 111. L. Rev. 452 (1924).

2 The Senate Special Committee to Investigate Organized Crime in Interstate Commerce,
pursuant to S. 202, 81st Cong., 2d Sess. (1950).

3 Sen. Rep. No. 307, 82nd Cong., 1st Sess. (1951).
* Sen. Rep. No. 307, 82nd Cong., 1st Sess. (1951) ; Sen. Rep. No. 725, 82nd Cong.,

1st Sess. (1951).
� 97 Cong. Rec. 9765-9802 (1951).
� Ibid.
7 Arnold, Mob Justice and Television, 187 Atl. Monthly 68 (June 1951), reprinted in
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ment,8 and elicited the following observation from the White House:9
The President is most seriously concerned. The trouble with television, he said,
is that a man is held before cameras and 40,000,000 people more or less hear him

charged with so and so, and the public, untrained generally with evaluating the

presentation of evidence, is inclined to think him guilty just because he is

charged.
It is the very negation of judicial process, with the committee acting as prose

cutor and defense and the public acting as the jury.

Recalcitrant witnesses have already raised the question of televised

hearings as a defense in a prosecution for perjury10 or in a prosecution
for refusal to answer questions.11 The number of such cases is likely
to increase, and the federal courts will be called upon to decide whether
or not a congressional investigating committee can lawfully force an

unwilling witness to testify before television and newsreel cameras and
radio microphones.
This paper presents the case against the use of television and the other

publicity media employed by the Kefauver Committee to publicize itself
as well as its hearings. It is submitted that a congressional committee
cannot lawfully force an unwilling witness to testify under these condi

tions, on the following grounds:
1. The use of these publicity media bears no real and substantial

relation to any legitimate purpose of a congressional investigating com

mittee. Yet, it constitutes a substantial restraint upon the liberty of
an unwilling witness. Hence to force him to testify before these media
exceeds the constitutional bounds of the investigating power; the attempt
to do so, and a fortiori punishment under R. S. 102 (1875), 2 U. S. C.
� 192 (1946 ed.), is therefore a denial of substantive due process under
the Fifth Amendment.

2. The use of these media creates an atmosphere in which it is
normally unfair to compel the testimony of an unwilling witness, and

12 Fed. Com. B. J. 4 (1951) ; Gossett, Justice and TV, 38 A. B. A. J. 15 (1952) ; Klots,
Trial by Television, 203 Harper's Magazine 90 (Oct. 1951) ; Yesawich, Televising and
Broadcasting Trials, 37 Cornell L. Q. 701 (1952).

8 Detroit News, Apr. 1, 1951, p. 15, col. 1; Washington Post, June 9, 1951, p. 6, coL
1; Cleveland Plain Dealer, June 18, 1951, p. 8, col. 6; New York Times, June 19, 1951,
p. 31, col. 5; New York Herald Tribune, Aug. 12, 1951, sec. 2, p. 4, col. 1.

9 Excerpt from a White House press release, as quoted by Mabley, Dramatics Column,
Chicago Daily News, June 27, 1951, p. 49, col. 5.

10 United States v. Moran, 194 F. 2d 623 (2d Cir.), cert, denied, 343 U. S. 965
(1952).
" United States v. Kleinman, 107 F. Supp. 407 (D. D. C. 1952).
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in which rights guaranteed by the Constitution are placed in jeopardy.
Hence to use these media, without reasonable necessity, constitutes a

denial of procedural due process under the same Amendment.

I.

The Constitution of the United States does not expressly confer upon
either the House of Representatives or the Senate the power to conduct

investigations.12 Yet in 1792, within three years of its adoption, the
House of Representatives created a special committee to investigate
the failure of the St. Clair expedition against the Indians of the North

west,13 and in 1818 the Senate authorized its first investigation.14 In

1827, the House established the precedent, since followed, of granting
a committee the power to compel the testimony of witnesses in a legis
lative investigation.15 It has been estimated that, in the century and
a half since the St. Clair inquiry, as many as six hundred investigations
have been conducted.16 In the first six weeks of the present (eighty-
third) Congress, the Senate has authorized nearly a score of investiga
tions, and the House of Representatives has an additional sixty-three
under consideration.17 As Congress busies itself with many things, to
the neglect of its own unum necessarium�a great increase in its in

vestigating activities may be predicted, and still more recalcitrant wit
nesses will be hailed before our courts to pay the penalty in this game
of "truth or consequences."
Three types of cases have arisen in which the courts have been

faced with the necessity of determining the nature and extent of the

congressional power to investigate, and the constitutional limitations, if
any, upon that power. In a few cases18 the House concerned has em

ployed its own inherent contempt power19 and hailed the recalcitrant

12 See U. S. Const., Art. I, for enumerated powers of the Congress.
13 2 Annals of Cong. 490 (1792).
14 McGeary, Congressional Investigations: Historical Development, 18 Chi. L. Rev. 425

(1951).
15 4 Reg. Deb. 889 (1827).
ifl McGeary, supra, n. 14 at 425.
it New York Times, Feb. 10, 1953, p. 15, col. 3.
18 Kilbourn v. Thompson, 103 U. S. 168 (1880) ; McGrain v. Daugherty, 273 U. S.

135 (1927); Jurney v. MacCracken, 294 U. S. 125 (1935).
19 That both Houses of Congress have such power to punish even non-members

for actions obstructing the exercise of Congressional functions was established by Ander

son v. Dunn, 6 Wheat. 204 (1821). Limitations on the power were considered in Marshall
v. Gordon, 243 U. S. 521 (1917). The question of the Congressional power to Investigate
was not, however, involved in either case.
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witness before its own bar to be punished for his refusal to cooperate
with its committee. These cases have been brought before the courts

on petition for a writ of habeas corpus; in one unique case, by an action
for false imprisonment against the Sergeant-at-arms of the House.20
Other cases have been on indictment for perjury while testifying before
a congressional investigating committee,21 but the majority have been
on indictment for violation of the 1857 statute22 which made it a mis
demeanor for a witness to default or refuse to answer pertinent ques
tions.23 It is from the decisions in these cases that we must find the
constitutional limitations on the congressional investigative power and
determine their applicability to the new problems presented by the use

of television, newsreel, and radio.

II.

Woodrow Wilson, in a passage much quoted�usually out of context�
exalted the investigative power of Congress as an essential adjunct of
the congressional duty to supervise the administration of government.24
Other legal writers have stressed its vital importance as a sine qua non

for intelligent action by Congress in either its supervisory function25
or its legislative activity.26 Despite the personal, and sometimes un

worthy,27 motives which may spur the individual Congressman in his

20 Kilbourn v. Thompson, 103 U. S. 168 (1880).
21 Christofiel v. United States, 338 U. S. 84 (1949) ; United States v. Norris, 300 U. S.

564 (1937); United States v. Hiss, 185 F. 2d 822 (2d Cir. 1950), cert, denied, 340 U. S.
948 (1951); Meyers v. United States, 84 U. S. App. D. C. 101, 171 F. 2d 800 (1948),
cert, denied, 336 U. S. 912 (1949).

22 11 Stat. 155 (1857), as amended, 52 Stat. 942 (1938), R. S. � 102 (1875), 2 U. S. C.
� 192 (1946).
33 United States v. Fleishman, 339 U. S. 349 (1950), United States v. Bryan, 339 U. S.

323 (1950), Sinclair v. United States, 279 U. S. 263 (1929), Marshall v. United States,
85 U. S. App. D. C. 184, 176 F. 2d 473 (1949), cert, denied, 339 U. S. 933 (1950), Morford
v. United States, 85 U. S. App. D. C. 172, 176 F. 2d 54 (1949), reversed on grounds of
no opportunity to exclude government employees from jury, 339 U. S. 258 (1950), con

viction on new trial affirmed, 87 U. S. App. D. C. 256, 184 F. 2d 864, cert, denied,
340 U. S. 878 (1950), United States v. Cohen, 101 F. Supp. 906 (N. D. Cal. 1952).

24 Wilson, Congressional Government (1885), 297-298, 299, 303-304.
25 Marx, Congressional Investigations: Importance for the Administrative Process, 18

Chi. L. Rev. 503 (1951).
28 Fulbright, Congressional Investigations: Significance for the Legislative Process, 18

Chi. L. Rev. 440 (1951).
27 Shils, Congressional Investigations: The Legislator and His Environment, 18 Chi. L.

Rev. 571 (1951) ; Voorhis, Congressional Investigations: Inner Workings, 18 Chi. L. Rev
451 (1951).
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desire to pry and probe, it is clear that Congress itself for more than
a century has regarded congressional investigations as an important
tool for the proper exercise of its functions, as is evidenced by the large
number of investigations authorized and by the penalties visited upon
uncooperative witnesses. Individuals have expressed the same idea
in debate in both Houses. Thus, on May 6, 1924, Senator Norris stated
emphatically its significance in the relation of Congress to the executive
branch:28

. . . whenever you take away from the legislative body of any country in the
world the power of investigation, the power to look into the executive depart
ment and every other department of government, . . . you have taken a full

step that will eventually lead into absolute monarchy and destroy any govern
ment such as ours.

Its importance to the legislative function of Congress was expressed
by the then Senator Harry S. Truman on August 7, 1944, in announcing
to the Senate his resignation as chairman of the Special Senate Com
mittee Investigating the National Defense Program:29

In my opinion, the power of investigation is one of the most important powers
of the Congress. The manner in which that power is exercised will largely deter
mine the position and prestige of the Congress in the future. An informed Con
gress is a wise Congress; an uninformed Congress surely will forfeit a large
portion of the respect and confidence of the people.
The days when Webster, Clay, and Calhoun personally could familiarize them
selves with all the major problems with respect to which they were called upon
to legislate are gone forever. No Senator or Representative, no matter how able
or diligent, can himself hope to master all the facts necessary to legislate
wisely.

Furthermore, certain functions committed by the Constitution to

Congress, such as determination of the qualifications of its own mem

bers,30 impeachments,31 and the trial of impeachments,32 which are

judicial or semi-judicial in character, clearly could not be exercised
without the power of compelling testimony of witnesses and of punishing
for recalcitrance, analogous to the common-law power of our courts.

28 65 Cong. Rec. 7918 (1924).
29 90 Cong. Rec. 6747 (1944).
so U. S. Const., Art. I, � 5, cl. 1.
31 TJ. S. Const., Art. I, � 2, cl. 5.
32 TJ. S. Const., Art. I, � 3, cl. 6.
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III.

Although by its dicta in Kilboum v. Thompson33 the Supreme Court
cast some doubt upon the power of Congress to conduct legislative in

vestigations and to punish recalcitrant witnesses, later cases have firmly
established the existence of the power as one implied in the express
powers granted to Congress by Article II of the Constitution. Chapman
v. United States,34 the first case to be prosecuted under the 1857 "con

tempt statute," (R. S. � 102 (1875), 2 U. S. C. � 192 (1946 ed.), involved
an investigation into charges of corruption against certain Senators.
The Court of Appeals in the District of Columbia upheld the constitu

tionality of the statute and the right of the Senate to conduct such an

investigation into the qualification of its members,�a position which
was affirmed by the Supreme Court in the case of In re Chapman.36
The right of either House to conduct investigations in aid of legislation
as such was not squarely held until thirty years later in McGrain v.

Daugherty ,86 which found it to be implied in the legislative power:87
We are of opinion that the power of inquiry�with process to enforce it�is an

essential and appropriate auxiliary to the legislative function. ... A legislative
body cannot legislate wisely or effectively in the absence of information respect
ing the conditions which the legislation is intended to affect or change; and where
the legislative body does not itself possess the requisite information�which not

infrequently is true�recourse must be had to others who do possess it. Experi
ence has taught that mere requests for such information often are unavailing,
and also that information which is volunteered is not always accurate or com

plete; so some means of compulsion are essential to obtain what is needed. All
this was true before and when the Constitution was framed and adopted.
In that period the power of inquiry�with enforcing process�was regarded and
employed as a necessary and appropriate attribute of the power to legislate�
indeed, was treated as inhering in it. Thus there is ample warrant for thinking,
as we do, that the constitutional provisions which commit the legislative function
to the two houses are intended to include this attribute to the end that
the function may be effectively exercised.

In Kilbourn v. Thompson, the Court did not find it necessary to deter
mine the existence of the investigative power, because it was convinced
that, if such power existed, it was in any event not an unlimited power
and did not apply to the case before it for decision:38

33 103 U. S. 168 (1880).
3* 5 App. D. C. 122 (189S); 8 App. D. C. 308 (1896).
38 166 U. S. 661 (1897).
35 273 U. S. 13S (1927).
37 Id. at 174.
38 103 U. S. 168, 190 (1880).
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... we are sure that no person can be punished for contumacy as a witness before
either House, unless his testimony is required in a matter into which that House has
jurisdiction to inquire, and we feel equally sure that neither of these bodies
possesses the general power of making inquiry into the private affairs of the
citizen.

In re Chapman, while upholding the constitutionality of R.S. 102 and
the power of the Senate to investigate as implied in its power to deter
mine the qualifications of its members, read these limitations into the
statute itself:89

. . . and we think that the word "any," as used in these sections, refers to
matters within the jurisdiction of the two Houses of Congress, before them for
consideration and proper for their action; to questions pertinent thereto; and
to facts or papers bearing thereon.

When, therefore, the Supreme Court later found that the investigative
power was necessarily implied in the express grant of legislative func
tions, it naturally held that the implied power is limited by the very
necessity which creates it. This proposition is clearly expressed in Mc-
Grain v. Daugherty:40

While these cases are not decisive of the question we are considering, they
definitely settle two propositions which we recognize as entirely sound and having
a bearing on its solution: One, that the two houses of Congress, in their sepa
rate relations, possess not only such powers as are expressly granted to them
by the Constitution, but such auxiliary powers as are necessary and appropriate
to make the express powers effective; and, the other, that neither house is in
vested with "general" power to inquire into private affairs and compel dis

closures, but only with such limited power of inquiry as is shown to exist when
the rule of constitutional interpretation just stated is rightly applied.

The Court then spells out in express terms two of the limitations on

the investigative power of Congress:41
. . . We must assume, for present purposes, that neither house will be disposed
to exert the power beyond its proper bounds, or without due regard to the rights
of witnesses. . . . And it is a necessary deduction from the decisions in Kil
boum v. Thompson and In re Chapman that a witness may rightfully refuse to
answer where the bounds of the power are exceeded or the questions are not

pertinent to the matter under inquiry.

The decision in McGrain v. Daugherty was on a writ of habeas corpus,

39 166 U. S. 661, 667 (1897). R. S. 102, 104 (187S), 2 U. S. C. �� 192, 194 (1946).
40 273 U. S. 135, 173-174 (1927). Marshall v. Gordon, 243 U. S. 521 (1917); In re

Chapman, 166 TJ. S. 661 (1897) ; Kilbourn v. Thompson, 103 TJ. S. 168 (1880) ; Anderson
v. Dunn, 6 Wheat. 204 (1821).

� McGrain v. Daugherty, 273 TJ. S. 135, 175-176 (1927).
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upholding the congressional right to punish recalcitrant witnesses under
its own inherent contempt power. Two years later, in Sinclair v. United
States42 which came before the courts on indictment for violation of
R.S. 102, the same limitations were read into the statute, and their ra
tionale was thus expressed by the Court:43

. . . while the power of inquiry is an essential and appropriate auxiliary to the

legislative function, it must be exerted with due regard for the rights of wit

nesses, and that a witness rightfully may refuse to answer where the bounds of

the power are exceeded or where the questions asked are not pertinent to the

matter under inquiry.
It has always been recognized in this country, and it is well to remember,
that few if any of the rights of the people guarded by fundamental law are of

greater importance to their happiness and safety than the right to be exempt
from all unauthorized, arbitrary or unreasonable inquiries and disclosures in

respect of their personal and private affairs. In order to illustrate the purpose
of the courts well to uphold the right of privacy, we quote from some of their
decisions.

The Sinclair case, therefore, bases these two limitations of congres
sional investigative power squarely and expressly on the broad concept
of privacy. The right of the citizen here asserted is more comprehensive
and fundamental than the "right of privacy" whose violation may form
the basis for a civil action sounding in tort.44 The distinction is im

portant. The "right of privacy" discussed in the epochal article of
Warren and Brandeis45 and recognized in about one-third of the States
is a civil right existing between citizen and citizen. The "privacy" of the
Sinclair case is a right of the citizen protecting him from any arbitrary
or unauthorized act of any branch of his government. This privacy is

"implicit in the concept of ordered liberty," as Mr. Justice Frankfurter
said of that guaranteed by the Fourth Amendment, in Wolf v. Colo
rado.40 Its habitat is that shadow-land where privacy becomes indis

tinguishable from liberty, as protected by the Fifth and Fourteenth

42 279 U. S. 263 (1929).
43 Id. at 291-292. The Court quotes at length from Kilbourn v. Thompson, 103 U. S.

168 (1880), In re Pacific Railway Commission, 32 Fed. 241 (C. C. N. D. Cal. 1887), ICC
v. Brimson, 154 U. S. 447 (1894), Boyd v. United States, 116 U. S. 616 (1886), Harriman
v. ICC, 211 U. S. 407 (1908), United States v. Louisville & Nashville R. R., 236 U. S.
318 (1915), FTC v. American Tobacco Co., 264 U. S. 298 (1924).

44 Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S. E. 68 (1905) ; Warren and

Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890) ; A. L. I. Restatement, Torts
� 867 (1939).

45 Warren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890).
48 338 U. S. 25, 27 (1949).
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Amendments. The due process clause of those Amendments, as the
whole Bill of Rights, confers "as against the government, the right to
be let alone�the most comprehensive of rights and the right most
valued by civilized men."47 Under the reasoning of the Sinclair case, if
Congress or one of its committees exceeds its power in any investiga
tion, by an unauthorized, arbitrary or unreasonable exercise of that
power, it to that extent deprives a witness, who is forced to cooperate,
of his liberty without due process of law.
By the classic test of substantive due process, as guaranteed in the

Fifth and Fourteenth Amendments, for the government to act through
any of its branches, the purpose of the action must be within the power
of the government, or of its particular branch, and the means selected
must have a real and substantial relation to that valid and legitimate
purpose. It is this constitutional principle which underlies every de
cision invalidating statutes or any other act of government.48 It is the
principle which underlies the limitation which has been placed on

congressional investigative power.
The Senate, for instance, could not compel a witness to testify in a

Senate investigation whose sole and avowed purpose was to determine
whether a particular federal official should be impeached, since only
the House can impeach.49 The House could not force a witness to tes

tify in a House investigation whose sole and avowed purpose was to

decide the guilt of a person already impeached, or to determine whether
or not a treaty should be ratified, since the Constitution entrusts these
functions to the Senate.50 Neither House could conduct an investigation
for the sole and avowed purpose of determining whether an official of
the State of New York should be impeached, since that determination is
reserved to the Legislature of that State. In any of these cases, the
bounds of the power are exceeded, and a witness may rightfully refuse
to answer any questions whatever in such an inquiry.51 Any attempt to
force him to answer would be a denial of his liberty, of his "right to
be exempt from all unauthorized, arbitrary or unreasonable inquiries

47 Mr. Justice Brandeis, dissenting in Olmstead v. United States, 277 U. S. 438, 471, at

478 (1928), quoted with approval in United States v. Morton Salt Co., 338 U. S. 632,
651 (1950).

48 See Meyer v. Nebraska, 262 U. S. 390, 400 (1923).
4� U. S. Const., Art. I, � 2, cl. 5.
50 U. S. Const., Art. I, � 3, cl. 6; Art. II, � 2, cl. 2.
51 Sinclair v. United States, 279 U. S. 263 (1929).



10 The Georgetown Law Journal [Vol. 42 : p. 1

and disclosures in respect of their personal and private affairs."52 In

the language of the "due process" test, the sole purpose is not within
the power of the body exercising the compulsion.
The same principle applies to the requirement that questions be perti

nent. Any question which is not pertinent need not be answered, simply
because it has no real and substantial relation to the legitimate purpose
of the investigation�to gather information to aid Congress in the proper
fulfilment of its other functions.
The two Houses of Congress, and a fortiori their committees, may

lawfully exercise their investigative power "subject only to the re

straints imposed by or found in the implications of the Constitution."63
The Supreme Court implied in Barry v. United States ex rel. Cun

ningham54 that there can be "such arbitrary and improvident use of the

power as will constitute a denial of due process of law."

rv.

No occasion has arisen until recently to consider how far a congres
sional investigating committee may venture, and what means it may
employ, in order to publicize its hearings. Although a few congressional
hearings have been broadcast, and newsreel cameras and photographers
have been admitted to others, no witness seems to have objected to the

publicity thereby given to his testimony until confronted with the pros
pect of testifying before television and the tremendous audience made

possible by this new medium of communication. No occasion has arisen
until now to give effect to freedom from enforced televising as a con

stitutional right. This form of exploitation of a congressional witness
is a new phenomenon. It raises "issues that were not implied in the
means of communication known or contemplated by Franklin and Jeffer
son and Madison."55 Except for two cases in the lower courts,56 which
will be discussed later, the issue has not been raised judicially, and
there is almost no law directly in point.
Hence, the body of law already developed on the limitations of the

congressional investigative power must be our point de dipart for any
52 Id. at 292.
53 Barry v. United States ex rel. Curuiingham, 279 U. S. 597, 614 (1929).
54 279 U. S. 597, 620 (1929).
55 Mr. Justice Frankfurter, concurring in Kovacs v. Cooper, 336 U. S. 77, 89, at

96 (1949).
5� United States v. Moran, 194 F. 2d 623 (2d Cir.), cert, denied, 343 U. S. 965

(1952); United States v. Kleinman, 107 F. Supp. 407 (D. D. C. 1952).
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inquiry into the right of a congressional committee to force a witness
to submit to television and other publicity media while he is testifying.
We must determine whether these recognized principles are applicable
to this new problem, and, if so, with what result.
It is urged that the established limitations of legitimate purpose and

of pertinency must be applied to the practice of forcing a congressional
witness to testify, against his will, before television and newsreel cam
eras and radio microphones. If the practice bears no real and substan
tial relation to any legitimate purpose of the investigation, it exceeds the

power of a congressional committee to force an unwilling witness to sub
mit. He may then rightfully refuse to answer any questions under these
unlawful conditions and cannot be punished for his qualified refusal.
This conclusion is logically demanded by the reasoning of Sinclair v.

United States, as well as by the general principles of substantive due

process, imposing Umitations on the power of government to interfere
with the citizen.
In applying this twofold test, we may consider the practice of tele

vising hearings under two distinct aspects. First, it can be considered
as a means admirably adapted to the purpose of publicizing the hear

ings and of educating the American public, by parading the witnesses
before an audience numbered in the millions and having them act out

their part for the benefit of the invisible audience. Secondly, it can be
considered as a means to performance of the fact-finding function of
the investigation, to the garnering of information and its presentation
to Congress. Considered under either aspect, it exceeds the power of
the committee since: 1) the sole recognized function of a congressional
investigation is to get information for the proper performance of the con

stitutional functions of Congress; and, 2) the use of television and the
other publicity media bear no real and substantial relation to the proper
performance of this function.

V.

Every case, without exception, which has upheld the congressional
power to investigate, has done so on the ground that Congress must be
able to get the information necessary for the performance of the func
tions committed to it by the Constitution. In McGrain v. Daugherty,67
the Supreme Court found Congress had an implied power to investigate

� 273 U. S. 135 (1927).
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precisely because of its need of information in order to legislate wise

ly,58 and added the warning:59
. . . that neither house is invested with "general" power to inquire into the pri
vate affairs and compel disclosures, but only with such limited power of inquiry
as is shown to exist when the rule of constitutional interpretation just stated is

rightly applied. [Emphasis supplied.]

In United States v. Josephson60 the court refused to decide the de
fendant's contention that the purpose of the investigation was not legis
lative but exposure, on the grounds that the exposure, if any, was mere

ly incidental to the seeking of information, and thereby justified:61
. . . But we have no occasion now to decide whether a Congressional Committee
may have exposure as its principal goal or when, if ever, a statute may. It is
sufficient to say that the authorizing statute contains the declaration of Con

gress that the information sought is for a legislative purpose and that fact is
thus established for us. The fact that there may be "exposure" incidental to
the inquiry goes only to the question of freedom of speech, which we discuss
below.

The statement of Woodrow Wilson that, "The informing function of

Congress should be preferred even to its legislative function,62 has been
cited by the Supreme Court63 and has encouraged a number of writers
to assert that Congress possibly may have exposure of facts to the
American public as a quite legitimate purpose in congressional investi
gations.64 It may, therefore, be worthwhile to consider his statement
in its context, and discuss its implications for the question now under
consideration.
The whole burden of this work of Wilson is that Congress should not

limit itself to legislation, but should take an active part in administra
tion; that without such participation it cannot truly be said to govern.
In his view, Congress must supervise the administration by diligent

58 Id. at 174.
59 Id. at 173-174.
60 165 F. 2d 82 (2d Cir. 1947), cert, denied, 333 U. S. 838 (1948).
61 Id. at 89.
62 Wilson, Congressional Government (1885), 303.
63 Tenney v. Brandhove, 341 U. S. 367, 377 (note 6) (1951).
64 Carr, The Un-American Activities Committee, 18 Chi. L. Rev. 598 (1951) ; Fulbright,

Congressional Investigations: Significance for the Legislative Process, 18 Chi. L. Rev.
440 (1951) ; McGeary, Congressional Investigations: Historical Development, 18 Chi. L.
Rev. 425 (1951); Voorhis, Congressional Investigations: Inner Workings, 18 Chi. L. Rev.
455 (1951).
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investigation into its activities and by open discussion of administra
tive policies on the floor of Congress :65

. . . There is no similar legislature in existence which is so shut up to the one

business of law-making as is our Congress. As I have said, it in a way super
intends administration by the exercise of semi-judicial powers of investigation,
whose limitations and insufficiency are manifest. But other national legislatures
command administration and verify their name of "parliament" by talking
official acts into notoriety. . . . [Emphasis supplied.]

Through investigation by Congress into the executive branch and subse

quent discussion of findings by Congress, the people can know of all
the more important transactions of governmental offices and thus have
their confidence in the executive increased.66 He describes the British

practice of questioning the Prime Minister in the House of Commons,
and the advantage of finding out what is going on "in the places where

authority lives."67 In the passage so often quoted, he speaks of the

necessity for such investigation into the activities of the other branches
of government:68

It is the proper duty of a representative body to look diligently into every
affair of government and to talk much about what it sees. . . . Unless Congress
have and use every means of acquainting itself with the acts and the disposi
tion of the administrative agents of the government, the country must be help
less to learn how it is being served; and unless Congress both scrutinize these

things and sift them by every form of discussion, the country must remain in

embarrassing, crippling ignorance of the very affairs which it is most important
that it should understand and direct. The informing function of Congress should
be preferred even to its legislative function. The argument is not only that dis
cussed and interrogated administration is the only pure and efficient adminis

tration, but, more than that, that the only really self-governing people is that
people which discusses and interrogates its administration. . . . [Emphasis sup
plied.]

A careful reading of the passages cited will show that Wilson asserted
a congressional duty to find out the facts about the administration of
the Federal Government, as a means of performing its own legislative
functions and of keeping the people informed about the activities of
their own government and its officials. The means whereby the people
were to be kept informed and enlightened was discussion, on the floor

65 Wilson, op. cit. supra, n. 62, at 297-298.
66 Id. at 299.
67 Id. at 300-301.
�8 Id. at 303.
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of Congress, of the facts obtained by investigation of the administrative
branch of government. His work was published in 1885, five years after
the Supreme Court had handed down its decision in Kilbourn v. Thomp
son.09 He gives no indication that he would concede to Congress a power
which that decision denied to it�"the general power of making inquiry
into the private affairs of the citizen,"70 or the function of educating the
American public in the facts of life, nor that all available means should
be utilized simply to publicize, not only the facts obtained by congres
sional investigation, but the actual investigation itself, together with its

unwilling participants.
That investigations have been held for purposes of exposure and

publicity is unquestionable. Outstanding examples are perhaps the in

vestigations conducted by the House Committee on Un-American activi
ties and those of the Senate Special Committee on Organized Crime
in Interstate Commerce (the Kefauver Committee). The Un-American
Activities Committee has thus described itself:71

. . It functions to permit the greatest court in the world�the court of Ameri
can public opinion�to have an undirected, uncensored, and unprejudiced op
portunity to render a continuing verdict on all of its public officials and to evalu
ate the merit of many in private life who either openly associate and assist
disloyal groups or covertly operate as members or fellow travelers of such or

ganizations. It is as necessary to the success of this committee that it reveal
its findings to the public as it is to the success of the FBI that it conceal its
operations from the public view. . . . The House Committee on Un-American
Activities functions to alert the public concerning the existence and operation
of these espionage practices, and to point up and propose the necessary new

legislation. . . .

Representative Rankin, while serving on the committee, described it as
"the grand jury of America,"72 and Representative Hebert told one wit
ness, "You are now before the greatest open court in this country."73
The Kefauver Committee has complacently estimated that its "hear

ings in New York were watched by upward of 30,000,000 persons,"74
and that televising its hearings "had a most salutary effect in awaken
ing the public to the menace of organized racketeering that now con-

69 103 U. S. 168 (1880).
70 Id. at 190.
71 Interim Report on Hearings Regarding Espionage in the United States Government,

80th Cong., 2nd Sess. 1-2 (1948).
72 91 Cong. Rec. A44S6 (194S), 93 Cong. Rec. 1131 (1947).
73 See n. 71, supra, at 892.
74 Sen. Rep. No. 307, 82nd Cong., 1st Sess. 24 (1951).
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fronts our national life."75 In its Final Report to the Senate,76 the Com
mittee gave itself the following modest little pat on the back:77

This Committee has served as a powerful searchlight, exposing widespread
national and local crime conditions to public gaze. Its activities have had a tre
mendous effect upon the whole field of law enforcement. Everywhere through
out the country citizens, made suddenly aware of the character and ramifica
tions of organized crime, have risen up to demand greater vigilance in stamp
ing out crime and corruption.

The attitude of the courts toward these ulterior motives, either of the
committee or of its members, has been constant. Provided a legitimate
purpose could be found or presumed, the courts have uniformly refused
to examine into the alleged motives of the investigators. Thus, in Sin
clair v. United States,� in reply to Sinclair's contention that the investi
gation was meant to obtain information to be used by the government
in pending suits, the Supreme Court held:79
... It may be conceded that Congress is without authority to compel dis
closures for the purpose of aiding the prosecution of pending suits; but the au

thority of that body, directly or through its committees, to require pertinent
disclosures in aid of its own constitutional powers is not abridged because the
information sought to be elicited may also be of use in such suits.

Once it is established that the creation of the committee was within
the constitutional powers of Congress, the courts will not pass upon the
wisdom of the Congress in setting up the committee.80 An otherwise
valid investigation does not lose its authority to compel testimony,
simply because it may have ulterior motives which would not be within
the scope of its authority.81 A congressional motive of exposure does not

justify a witness's refusal to testify, where the exposure is incidental
to an inquiry seeking information for a legislative purpose.82 In Tenney

� Ibid.
T� Sen. Rep. No. 725, 82nd Cong., 1st Sess. (1951).
� Id. at 1.
78 279 TJ. S. 263 (1929).
79 Id. at 295.
80 Dennis v. United States, 84 U. S. App. D. C. 31, 171 F. 2d 986 (1948), affirmed, 339

U. S. 162 (1950).
81 Morford v. United States, 85 U. S. App. D. C. 172, 176 F. 2d 54 (1949), reversed on

other grounds, 339 U. S. 258 (1950), conviction on new trial, affirmed on same grounds,
87 U. S. App. D. C. 256, 184 F. 2d 864, cert, denied, 340 U. S. 878 (1950); ESsler
v. United States, 83 U. S. App. D. C. 315, 170 F. 2d 273, cert, granted, 335 U. S. 857 (1948),
cert, dismissed (Case moot), 338 U. S. 883 (1949).

82 United States v. Josephson, 165 F. 2d 82 (2d Cir. 1947), cert, denied, 333 U. S. 838

(1948).



16 The Georgetown Law Journal [Vol. 42 : p. 1

v. Bmndhove33 a case involving the personal immunity of members of

the investigating committee of a state legislature, the court refused to

examine the allegedly unworthy motives of the committee.
The courts, therefore, have never recognized exposure as a legitimate

purpose of a congressional investigation, and at least one court has

expressly refused to pass on the question.84 But they have consistently
refused to interfere, where such exposure was merely incidental to an

otherwise valid and legitimate investigation. Is this the case where a

congressional witness is forced to testify before a television and newsreel
cameras and radio microphones?
The argument for the use of television and the other means of pub

licizing the committee hearings runs as follows. Hearings should ordi

narily be conducted in public rather than in executive sessions. Hence

the "exposure" resulting from the presence of spectators and newsmen

is incidental to the normal inquiry for information. Television and the
other media of communication are merely an extension of press cover

age.85 The additional publicity afforded by their use is, therefore, but
incidental to the legitimate search for information.
This argument fails to consider the reason why investigative hearings

should ordinarily be public, and the vital distinction between a hear

ing which is public and one which is publicized. It is important that the
public should be able to acquaint itself with the manner in which con

gressional investigations, as well as every other activity of its govern
ment, is conducted, for two reasons�the protection of the witness or

defendant, and the protection of the public. This purpose is adequately
served by conducting its hearings in a place to which the public and
newsmen are admitted. If they are public to this extent, there need
be no fear that any witness will be badgered or otherwise deprived of
his rights, nor that the committee will betray the interests of the people.
The reasons for public hearings and the distinction between public
hearings and those publicized by means of television have been well ex

pressed by Mr. Thurman Arnold:86

The thing which I believe is overlooked by those who agree that television
is a legitimate extension of our traditional public hearings is this. The reason

83 341 U. S. 367 (1951).
84 See n. 82, supra.
85 For the "extension" argument, see the statements of Sen. Hunt and Sen. Kefauver,

97 Cong. Rec. 9787 (1951).
86 Arnold, Mob Justice and Television, 187 Atl. Monthly, 68, 69 (June 1951).
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that a criminal trial is public is not to obtain the maximum publicity for judges
or prosecutors. It was not intended to make a cause celebre out of criminal
prosecutions. It is public for the protection of the accused against star-chamber
methods, and for the protection of the public against secret deals and alliances.
The notion that since a criminal trial is usually so entertaining it should be so

staged as to provide the greatest entertainment for the greatest number is not
an American tradition. A criminal hearing should not be a star chamber. It is
equally important that it should not be a circus. ... A legislative investigation
... is not strictly speaking a criminal proceeding. But anyone viewing the pro
ceedings in New York will understand how easily it can be turned into one and
how great the temptation is to db so. . . .

No witness before a congressional committee can legitimately object
to the fact that his testimony is subsequently made available to the

public by publication, or to the fact that it is heard by the spectators
in the hearing room. Sensitive though he may be to even so much pub
licity, this is required in the public interest. The damage done to his

feelings or to his reputation is merely incidental to a legitimate search
for information to be used for legislative purposes. Since it is thus in

cidental, the courts neither can nor will inquire into possible ulterior
motives of the committee in demanding his testimony.
The use of television, newsreel cameras, and radio microphones while

the witness is actually testifying presents a quite different issue. The
acute discomfort of the witness in the realization that he is being
watched and heard by an unseen audience of millions, the far more

widespread loss of reputation in the eyes of this vast audience�all this
is something no longer merely incidental to the inquiry. It is some

thing quite distinct and separable from the search for truth or the re

quirement that the results of an investigation be available to the public.
It is no longer a question of an ulterior motive underlying an otherwise
valid inquiry, but of the use of an instrumetality whose sole function
and purpose is to publicize the testimony of an unwilling witness while
he is actually giving it. The practice not only makes the testimony of
the witness a source of public information: it converts the testifying
witness himself into a means for the education and instruction of the

public, an "object-lesson."
The gist of the matter is not merely that he is televised and his testi

mony broadcast. That would be something between him and the tele
vision or radio station. The gravamen of his complaint against the
congressional committee is in the fact that he is forced to submit against
his will to televising and broadcasting. The committee has the lawful

power to make him available for the giving of testimony, even in public
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and before newsmen. But it does not have the power to restrain him

in his liberty of movement for the purpose of televising him or broad

casting his words�and action whose sole purpose is to publicize his

testimony and to educate the American public. The committee abuses

its power by attempting to make him available for that distinct and com

pletely separable purpose. No matter how laudable the aims of this

action may be, they lie outside the scope of the congressional investi
gative power. The subpoena power and the right to compel testimony
are implied in the necessity for information; they cannot be subverted
to accomplish another distinct and separable purpose.87 It is within
the discretion of Congress, and a purely political question, if Congress
wishes to set itself up as school-marm of the nation; but it cannot de
mand that an unwilling citizen act as an object-lesson for the instruc
tion. This limitation on the congressional investigative power must�

like the requirement that the matter under inquiry be within the juris
diction of the particular house88�be read into the contempt statute

itself.89 The attempt by a congressional committee to use its subpoena
power to force an unwilling witness to perform for the television and
radio audience is just "such arbitrary and improvident use of the power
as will constitute a denial of due process of law."90

VI.

The congressional investigative power is implied from the necessity
of Congress for information,91 and its purpose is limited to the proper
fulfillment of that end.92 The use of television and newsreel cameras
or radio microphones must be evaluated in terms of that purpose. If
the use of these instrumentalities bears any real and substantial re

lation to the fulfillment of that purpose, to the gathering of useful in

formation, then that use is within the limits of congressional power,
and no witness can be heard to object to the unwelcome increase of pub
licity. But if the practice bears no such real and substantial relation to
that purpose, then, under the reasoning of Sinclair v. United States03

87 Cf. United States v. Butler, 297 U. S. 1 (1936) ; Linder v. United States, 268 U. S.
5 (192S).

88 In re Chapman, 166 U. S. 661 (1897).
8� 11 Stat. 155 (1857), as amended, 52 Stat. 942 (1938), 2 U. S. C. � 192 (1946).
9" Barry v. United States ex rel. Cunningham, 279 U. S. 597, 620 (1929).
91 McGrain v. Daugherty, 273 U. S. 135 (1927).
92 Id. at 173-174.
93 279 U. S. 263 (1929).
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and general principles of substantive due process, it exceeds the power
of a congressional committee to compel compliance with the practice.
It is submitted that the use of television, newsreel cameras, and

radio to publicize the testimony of a congressional witness does not sub
stantially aid the committee in its sole legitimate purpose of obtaining
information for the use of Congress. Television and radio are ordinarily
conceived as means of giving information, not of getting it. In this

regard, the experience of the recent Kefauver Committee is most

significant.
That Committee credited the use of television, newsreels, and radio

for "the vital impact of this committee's most recent hearings on the

public."94 It declared that, "These telecasts, in the opinion of the com

mittee, have had a most salutary effect in awakening the public to the
menace of organized racketeering that now confronts our national life."95
It stated that, "Television can undoubtedly be a tremendous power for

good; as a means of public education it is superb."96
Though the members of the Kefauver Committee clearly favor the

televising of congressional investigative hearings and stress the advan

tages of so doing,97 it is significant that, in spite of their wide experi
ence with television and radio, the Committee Reports nowhere list

among these advantages the ground that they may be a means of ac

quiring further information�the very purpose of the hearings.
Several Senators raised this point when the Senate was debating98

whether to cite for contempt two witnesses, Kleinman and Rothkopf 99
who had refused to testify before the Kefauver Committee unless tele

vision, radio, and cameras were eliminated. Senator Cain stated quite
frankly, "I saw no effort to get at the truth. It seemed to me that the
actors were determined that the show must go on."100 Later in the debate
he made the following observation:101

If the committee had been seriously concerned with seeking information from

8* Sen. Rep. No. 307, 82nd Cong., 1st Sess. 24 (1951).
<� Ibid.
�� Id. at 25.
97 Sen. Rep. No. 307, 82nd Cong., 1st Sess. 24-25 (1951) ; Sen. Rep. No. 725, 82nd

Cong., 1st Sess. 19, 99-103 (1951).
�8 97 Cong. Rec. 9765-9802 (1951).
99 The citation of these two witnesses for contempt was finally approved by the Senate,

after a long and bitter debate, by a 38-13 vote. See 97 Cong. Rec, 9802 (1951).
100 97 Cong. Rec. 9768 (1951).
101 Id. at 9769.



20 The Georgetown Law Journal [Vol. 42 : p. 1

Kleinman and Rothkopf, the committee could have easily taken proper steps
in an effort to secure that information. All the committee had to do was to

recess the hearing until the next day, or to a future date, or for an hour. The

committee would then have been prepared to ask questions of Kleinman and

Rothkopf in an atmosphere which would have given the witnesses no possible
reason for refusing to answer questions. . . . The committee itself created the
obstacle which prevented the committee from seeking to secure the information
it desired. [Emphasis supplied.]

Senator Cain's statement102 that the use of television, radio, and
newsreel coverage of the hearings "served no conceivable legislative
purpose or objective whatever" led to this interesting exchange between
Senator McCarthy and Senator Wiley, a member of the Kefauver Com
mittee:103

MR. MCCARTHY. Let me ask another question to make the record clear. Am
I correct in assuming that television was not needed to get at the truth; that
the committee did not feel that television would in any way help the committee
get the true facts? That is not why the television cameras were there, is it?
MR. WILEY. In order to answer that question, I must say that I did not really
know that television was to be used at the time until I came to the hearing. My
own judgment was that the committee felt it was a part of the investigative policy
of this body to alert the public conscience of America to the danger with which
America was faced, and the public conscience has been alerted, thank God, as

is indicated by letters, telegrams, and other communications received by the
committee, to the dangers now threatening the public interest and the individual
interest. . . .

MR. MCCARTHY. If I understand my colleague's answer, it is that he does
not feel that television has in any way helped the committee to arrive at the
truth, but he feels it was performing an important function by alerting people
to a dangerous situation. Is that true?
MR. WILEY. I think that was one of the reasons for its use. The Senator,
however, will have to ask the chairman of the committee as to why television
was employed because I was not even consulted at the time when it was brought
into use. I believe I was in my State at the time it was decided to televise the
hearing.

Senator Wiley later expressed his view that, "Television has been the
greatest single educational arm available to the committee for stirring
the public conscience,"104 and defended its use in the following terms:105

Why, then, should we of the crime committee cast aside this brilliant educa
tional instrument? Why should we pretend that we were living in a horse-and-

i�2 Id. at 9773.
103 Id. at 9775.
10* Id. at 9777.
105 Ibid.
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buggy age in which television did not exist? After all, thousands of persons
watch the television regularly, practically every evening, and on the television

they see all types of entertainment. They listen to the music which is played by
orchestras which they see on the television; they see great singers performing;
they see great plays. So in the interest of arousing the public, the committee
utilized television. . . .106

A few minutes later, Senator Welker acted on the suggestion of Sen
ator Wiley, and questioned the chairman of the committee on the value
of television in getting at the facts, in this revealing dialogue:107

MR. WELKER. ... I believe the junior Senator from Tennessee will agree
with me that when he had the law violators before his committee his main
mission was to get testimony before the committee investigating crime. When
perfectly valid objections were made�at least valid in the opinion of the junior
Senator from Idaho�why did not the Senator from Tennessee shut off the tele
vision broadcast, why did he not shut off the radio broadcast, and then ask
the witnesses the questions which he had intended to ask them? . . .

MR. KEFAUVER. I appreciate the observations of the Senator from Idaho.
... I may point out to him, however, that the disclosure of information at

hearings is a very important part of the educational process. By the same rule,
it could be asked why we did not order the representatives of the press out of
the room, or why we did not refuse to let the press photographers take pic
tures. It has always been recognized that in congressional investigations, which
are conducted for the purpose of getting facts upon which to base legislation,
the informational feature is very important.

In view of the fact that the Kefauver Committee and its individual
members clearly favor the use of television, newsreels, and radio pub
licity for investigative hearings, it is significant that neither in the
Committee Reports nor in the debate in the Senate is the suggestion
ever made that the practice may be a means of bringing in other wit
nesses and further information and thus aid the concededly valid ob

jective of obtaining needed information. The only conclusion we can

draw from the studied silence of the Kefauver Committee on this point
is that, in their opinion, the possibility of obtaining information by use

of these publicity media is extremely remote, if not non-existent. Hence
we must weigh a certain and immediate restraint upon the witness's lib

erty with the remote and contingent possibility that somewhere and
somehow some information might possibly be obtained to further the
sole legitimate purpose of the investigation. Reason and the authority
of Supreme Court decisions already cited clearly indicate that in such
a case the scales will balance in favor of individual freedom.

106 Is the stress here laid upon the entertainment value of television of any significance?
lor 97 Cong. Rec. 9783 (1951).
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Far from aiding the investigative committee in its search for accu

rate information, the use of these publicity media tends to be a positive
hindrance in the quest for truth. The Committee on the Bill of Rights of

the Association of the Bar of the City of New York has concluded that

televising or broadcasting the proceedings of a congressional investiga
tion militates against the fulfilment of the very purpose of such investi

gations. Their Report is worth quoting at some length:108
1. It subjects the witness to an ordeal which inevitably impairs the accuracy

of his testimony. This is undeniably true when the broadcasting or photograph
ing process involves the use of bright lights, excessive heat, discordant noises

and sudden movements. Almost all advocates of the practice concede this. But

they argue among themselves as to whether it is their particular medium or that
of their competitors which is actually responsible for this deplorable state of

affairs. And they contend further that recent advances in the technique of the

art have made it possible to dispense in large measure with the physical annoy
ances which have heretofore characterized it.

We need not embark upon the research which would be necessary to ascertain
the factual accuracy of this contention. Even if we assume it to be true, the

impediment remains. For the mental hazard exists, even though the physical
discomfort is removed. Every witness knows that every inflection of his voice,
every movement of his hands, every hesitancy in the smooth flow of his testi

mony is being observed and commented upon by thousands of people who see

and hear him but whom he cannot see or hear. Such knowledge must inevitably
affect his composure and interrupt his train of thought. . . .

We rest our conclusion upon plain fairness and common sense. We consider it
unfair to compel a witness to make a public exhibition of himself against his
will. We believe it to be common sense that under such conditions a witness,
in all probability, will be less cooperative, and his testimony less accurate, than
it would be if he were not so coerced.

2. Broadcasting the proceedings impedes the accomplishment of the funda
mental purpose of Congress in another way. It tends to restrict the subject
matter of the inquiry to the dramatic rather than the significant. . . . Since the
reason for broadcasting is to reach a large public, it is obvious that committees
will be tempted to give that public what they think it wants. Moreover, what
ever the committee may desire, broadcasting companies will not spare the time
for dull subjects, however important to the welfare of the nation.

3. Finally, broadcasting makes actors out of the committee and counsel. They
would be less than human if they were not acutely conscious of the unseen eyes
upon them. They will instinctively play up to that audience. Their first concern

108 Association of the Bar of the City of New York, Committee on the Bill of Rights,
Report on Radio and Television Broadcasting of Hearings of Congressional Investigating
Committees (Jan. IS, 19S2).
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will be to make themselves appear dignified, or clever, or witty. Interest in the
subject matter will be secondary. Everyone will enjoy himself except the
witness.

In summary, we are persuaded that radio, television, news reels and flashlight
photographs, ... all tend to transform what should be a serious quest for in
formation into a dramatic production, a public spectacle. We think that this is
unseemly. We believe that it violates the human rights, if not the legal rights,
of the witness who is the unwilling butt of the proceedings. We think that it
impedes, rather than advances, the congressional purpose.

Many of the reasons advanced against broadcasting trials109 are

equally valid against the practice of publicizing congressional hearings
by means of television, newsreels, and radio. Apart from the question
of unfairness to unwilling participants, the practice places both the

investigator and the witness in an atmosphere which substantially inter
feres with the serious quest for truth.110 It is a matter of common knowl
edge that full and frank testimony is much more likely to be given in
executive session than under the stress and strain of a public hearing,
the report of which will eventually be published. The likelihood is re

duced still further when the eyes and ears of millions are focused by
television and radio on the witness while he is actually testifying. Two
former counsel for congressional investigating committees have said

that, "The legislator is not most efficient as an investigator while striking
a pose for the camera."111 The Record of the Kefauver Committee

amply illustrates the truth of this observation, in view of the not in

frequent accommodations made by that Committee to the exigencies of

televising and broadcasting schedules,112 and in view of the dramatic

pose adopted by some members of the committee. That the television
and radio companies are interested only in the sensational aspects of a

hearing was admitted by the Kefauver Committee in its Final Report�
thus lending weight to the fear that committees may be tempted to in

vestigate the sensational and the dramatic, rather than the useful.
It is precisely because the use of these media places substantial re

straints upon an unwilling witness without in any way serving the

109 See Yesawich, Televising and Broadcasting Trials, 37 Cornell L. Q. 701 (1952).
"0 See Bisignano v. Municipal Court, 237 Iowa 895, 23 N. W. 2d 523 (1946) ; People

v. Munday, 280 HI. 32, 117 N. E. 286 (1917).
111 Glassie and Cooley, Congressional Investigations�Salvation in Self Regulation, 38

Georgetown L. J. 343, 349 (1950).
112 Hearings before Senate Special Committee to Investigate Organized Crime in Inter

state Commerce, Part 7, pp. 1082, 1724; hereinafter cited as Hearings.
Sen. Rep. No. 725, 82nd Cong., 1st Sess. 99-100 (1951).
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legitimate purpose of an investigation, that their elimination has been

urged by responsible individuals and organizations. Such suggestions
have been made by the American Bar Association,114 by the Association
of the Bar of the City of New York,115 by the Ohio State Bar Asso

ciation,116 by former counsel for investigating committees,117 by legal
writers,118 and by bills introduced in Congress.119 In March 1952, after
the Kefauver Committee's performance with its top Hooper rating,
the State of New York, pursuant to a resolution adopted by the New

York State Bar Association at its Seventy-seventh Annual Meeting, en

acted a statute making it a misdemeanor to "televise, broadcast, take

motion pictures or arrange for the televising, broadcasting, or taking of

motion pictures within this state of proceedings, in which the testimony
of witnesses by subpoena or other compulsory process is or may be

taken, conducted by a court, commission, committee, administrative

agency or other tribunal in this state."120 The message of Governor
Thomas E. Dewey, approving the Act, expresses the considerations
which led to its enactment:121

This bill prohibits the televising, broadcasting or taking of motion pictures
at any official proceedings at which the testimony of witnesses is or may be

compelled by subpoena.
It is basic to our concept of justice that a witness compelled to testify have
a fair opportunity to present his testimony. No right is more fundamental to
our traditional liberties. The use of television, motion pictures and radio at such

proceedings impairs this basic right. Batteries of cameras, microphones and

glaring lights carry with them attendant excitement, distractions and the poten
tial for improper exploitation and intolerable subversion of the rights of the
witness. Official proceedings must not be converted into indecorous spectacles.

114 American Bar Association, Report of the Committee on Televising and Broadcasting
Legislative and Judicial Proceedings (Feb. 11, 1952).

115 See n. 108, supra.
"8 Quoted in 97 Cong. Rec. 9795 (1951).
117 Glassie and Cooley, Congressional Investigations�Salvation in Self Regulation, 38

Georgetown L. J. 343 (1950).
i18 Arnold, Mob Justice and Television, 187 Atl. Monthly 68 (June 1951), reprinted

in 12 Fed. Com. B. J. 4 (1951) ; Gossett, Justice and TV, 38 A. B. A. J. 15 (1952) ;

Klots, Trial by Television, 203 Harper's Mag. 90 (Oct. 1951); Yesawich, Televising and
Broadcasting Trials, 37 Cornell L. Q. 701 (1952); Note, 1 De Paul L. Rev. 112 (1951).

119 Javits Bill, H. J. Res. 20, 81st Cong., 1st Sess. (1949) ; Klein Bill, H. R. 3443, 81st

Cong., 2nd Sess. (1950).
120 New York Civil Rights Law, Art. 5, � 52, as amended by L. 1952, c. 241, effective

March 26, 1952.
121 Message approving L. 1952, c. 241, on March 26, 1952. McKinney, 1952 Session

Laws of New York, p. 1366.
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It is difficult enough for the ordinary witness to overcome nervousness in the

presence of a large room full of people, a court, jury or investigating com

mittee and the press. It is impossible if the witness is placed in front of glaring
lights and knows he is being seen or heard by millions of people.
The liberties upon which our freedom depends have their basis in the rights of
the individual. They should be no less inviolate because the individual whose
rights are subverted is unpopular or even a criminal. Preservation of fair and

orderly procedures is the best guarantee against destruction of freedom for all.

We conclude that television, newsreel, and radio coverage of investi

gative hearings are admirably suited to publicize hearings while they
are in progress, and that they have been exploited for that sole pur
pose. The experience of the Kefauver Committee gives no indication
that they have in any way aided that Committee in obtaining additional
witnesses or further information. On the facts available, we may con

clude that their use bears no real and substantial relation to the sole

legitimate purpose of an investigation, which is to obtain useful infor
mation. It may safely be asserted�and many experienced observers
have asserted�that their use creates an atmosphere, affecting both in

vestigators and witnesses, which presents a positive obstruction to the

quest for truth. It must, therefore, be concluded that to force an un

willing witness to testify before these publicity media, and to use the

subpoena power for that purpose, exceeds the bounds of congressional
power, and that a witness may rightfully refuse to answer questions
before these media and to perform his assigned role for the television
and radio audience. The attempt of a congressional committee to force
him to comply with its unlawful demands, and a fortiori the imposition
of any penalty for his qualified refusal, constitutes an unconstitutional

deprivation of his liberty without due process of law. This is in essence

a denial of substantive due process, because Congress or its committee
has forced an American citizen to do something�here to appear against
his will and testify before an audience of millions�when the sole
effect of that action is not directly within the express or implied power
of Congress, is not incidental to the accomplishment of such power but
distinct and completely separable therefrom, and bears no real and
substantial relation to any recognized legitimate purpose of a congres
sional investigation. The infringement of his liberty by the govern
ment is but aggravated when it claims the power to punish him for his
refusal to comply with its unlawful demand.
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VII.

It is submitted further that the practice of forcing an unwilling wit

ness to testify before television, newsreel cameras, and radio micro

phones, is also a denial of procedural due process. This proposition is

based on the following grounds:
1. In testifying before a congressional investigating committee,

the witness is performing a legal duty. It is fundamentally and

per se unfair to subject him to the physical and mental discomfort
created by the use of these publicity media, when this is not inci
dental to the accomplishment of any legitimate purpose. This un

fairness is aggravated by the fact that the investigations often as

sume the aspects of a "trial" and make a defendant of the witness.
2. The atmosphere created by these publicity media places the

witness, unnecessarily, in danger of prosecution and jeopardizes other
rights guaranteed to him by the Constitution, specifically his right
against self-incrimination.
The courts have always recognized the personal right of a witness,

as such, to be free from confusion, insult, and unnecessary annoyance.
In Rubin v. State122 a state court noted that counsel had persistently
rushed and crowded questions upon the witness in such manner as to

deprive him of a fair and reasonable opportunity to think and speak.
In reviewing a judgment of contempt against the offending counsel, the
Supreme Court of Wisconsin affirmed, holding that the witness has the

right to the protection of the court to preserve him from improper
and insulting questions, and that the court has the duty to interfere
sua sponte when the attempt is made to confuse or intimidate a

witness. In Alford v. United States123 the United States Supreme
Court recognized that the trial court has a duty to protect a witness,
even though he is not a defendant or party, from questions which
go beyond the bounds of proper cross examination merely to harass,
annoy, or humiliate him. The same protection is demanded by the
Federal Rules of Civil Procedure, when they direct124 the court to
make any order which justice requires to protect the party or witness
from annoyance or oppression in the taking of depositions.
A witness before a congressional committee has the same right to

be free from all unnecessary discomfort, humiliation, or degradation.
122 192 wis. 1, 211 N. W. 926 (1927).
123 282 U. S. 687 (1931).
12* Fed. Rules Civ. Proc., Rule 30(b).
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We are not concerned here with the right of Congress and its com

mittees to determine their own procedure within the constitutional
limits of the investigative power.125 No witness can object to answer

ing questions pertinent to a legitimate inquiry on the grounds that this
would humiliate or degrade him.126 Nor can he object because his

testimony will become known through subsequent publication, even

though his reputation will thereby suffer. In both cases, the incon
venience to the witness is incidental to the valid inquiry. But he can

object to the physical or mental discomfort and to the unnecessary no

toriety or defamation resulting from the use of television, newsreels, and
radio broadcasts, since these are not incidental to the inquiry and do not
serve its recognized purpose. To subject him to these conditions consti
tutes a denial of procedural due process.
The use of these publicity media, at least in their present stage of

development, causes considerable physical discomfort because of the

heat, noise, glare, and confusion involved in their use. But beyond this,
is the factor of mental confusion and discomfort. "Stage fright" and
"mike fright" are well-known phenomena. Sober and experienced mem

bers of the bar have suggested that this mental hazard continues to

exist, even though the physical discomfort is removed.127 A recent arti
cle128 has suggested that, in the presence of television and radio, the

legislators succumb all too often to the temptation to act as a grand
jury or prosecutors in a trial,129 and thus described the effect of these

publicity media on the defendant:130

From the viewpoint of the accused during the trial, to be under the surveil
lance of the selective yet ubiquitous eye of a television camera, is, to say the
least, a mentally discomforting imposition. The pressure of "mike fright" and

"stage fright" will unduly hamper the testimony of many witnesses already
under a severe mental and physical strain. To be brought within the precincts
of a court to stand trial is an ordeal in itself and there is neither need nor right
to intensify this humiliation by a compulsory submission to a telecast. . . .

126 Barsky v. United States, 83 U. S. App. D. C. 127, 167 F. 2d 241, cert, denied,
334 U. S. 843 (1948) ; Townsend v. United States, 68 App. D. C. 223, cert, denied,
303 U. S. 664 (1938).

126 Act of Jan. 24, 1862, c. 11, 12 Stat. 333, 2 U. S. C. � 193 (1946).
127 Association of the Bar of the City of New York, Committee on the Bill of Rights,

Report on Radio and Television Broadcasting of Hearings of Congressional Investigating
Committee (Jan. IS, 19S2).

128 Yesawich, Televising and Broadcasting Trials, 37 Cornell L. Q. 701 (19S2).
129 Id. at 702.
130 Id. at 709.
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The agitation of the accused is keen enough without imposing upon him the
additional burden of a psychological torture not unlike the third degree. . . .

Mutatis mutandis, these observations should be applied to the en

forced publicizing of congressional witnesses while they are actually
testifying. Objection is made precisely because the witness does find the

experience disconcerting and needlessly humiliating before the eyes of
millions of people.
The inconsistency of enforced televising with our traditional Ameri

can concept for fairness and due process becomes all the more apparent
as congressional investigations take on the aspects and the spirit of a

grand jury inquest or of a criminal trial. It is in such event that a wit
ness is most likely to object. And that this is all too often the case is
borne out by the experience of the Committee which pioneered in the
use of television, newsreel, and radio�the Kefauver Committee. Sen
ator Cain said he was "reminded of what I assume a people's court in

any totalitarian country must be."131 Mr. Thurman Arnold, a former
federal prosecutor and judge, made this comparison:132
... A legislative investigation of crime ... is not strictly a criminal proceeding.
But anyone viewing the proceedings in New York will understand how easily it
can be turned into one and how great the temptation is to do so. ... When a

Congressional hearing becomes through the osmosis of television more of a trial
than an attempt to obtain information for legislative action, the punishment
may be as severe as fine or imprisonment. For the screen actor it may be the
loss of his career. For the college professor it may be the end of his job. The
fact that these incidents can happen in a hearing even without television does
not in my view justify magnifying them a thousand times in order to entertain
housewives.

That the Kefauver Committee succumbed to the temptation of act

ing as a grand jury is evidenced by its Final Report, where it described
the local law-enforcement activity and the convictions of local crimi
nals which had resulted from its investigations,133 and stated that it
was "proud of the part it has played in helping to bring about this fine
record of accomplishment on the local level."13*
The Record of the Kefauver hearings shows that the Committee,

at least at times, functioned under the impression that it was a court
and conveyed this impression to its vast audience. Thus, on 20 March

131 97 Cong. Rec. 9768 (1951).
182 Arnold, Mob Justice and Television, 187 Atl. Monthly 68, 69-70 (June 1951).
133 Sen. Rep. No. 725, 82nd Cong., 1st Sess. 19 (1951).
134 Id. at 23.
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1952, in New York, Senator Hunt declared, "The courtroom will be in
order."135 In New Orleans, on 26 January 1951, the Chairman de

manded, "Order in the court."186 In New York, on 15 March 1951, the
Chairman stated that his wife was present "in the jury box,"137 and
Senator Tobey, after questioning a witness, declared, "I rest my case."138
On the preceding day, Senator O'Conor referred to the witness, Costello,
as "the defendant."139 And Senator Wiley stated on the floor of the Sen
ate that, "The committee was in the position of a quasi court to judge
the character of these witnesses."140 The Committee itself, in its Third
Interim Report, admitted that, "The popular misconception has existed
in many circles that the committee was dedicated to a crusade against
crime looking toward the jailing of every criminal in the country."141
It is suggested that a good deal of this misconception can be traced
to the attitude taken, under the influence of televised and publicized
hearings, by the Committee itself.
That the hearings of the Kefauver Committee assumed the aspects

of a criminal trial has received judicial recognition in Marcello v. United
States.1*2 There, the Court of Appeals for the Fifth Circuit stated its
conviction that, "While the appellant was compelled to take the stand
as an ordinary witness, bis actual status was markedly similar to that
of an accused in a criminal trial."143 Despite the general rule that the

privilege against self-incrimination cannot be asserted in advance of

the questions actually propounded in the examination or hearing,144
it upheld Marcello's right to do so, on the ground that this was equivalent
to a refusal of a defendant in a criminal trial to take the stand:148

In this case, we are nevertheless convinced that appellant's position at the

hearing being virtually that of an accused upon trial relieves his blanket refusal
of the capricious and contemptuous implications which it would otherwise bear.

130 Hearings, n. 123, supra, Part 7, p. 1600.
136 Hearings, n. 123, supra, Part 8, p. 298.
137 Hearings, n. 123, supra, Part 7, p. 1143.
138 Hearings, n. 123, supra, Part 7, p. 1246.
13fl Hearings, n. 123, supra, Part 7, p. 877.
"0 97 Cong. Rec. 9774 (19S1).
141 Sen. Rep. No. 307, 82nd Cong., 1st Sess. 188 (1951).
142 196 F. 2d 437 (Sth Cir. 1952).
143 Id. at 441.
I44 May v. United States, 84 U. S. App. D. C. 233, 175 F. 2d 994, cert, denied,

338 U. S. 830 (1949).
145 196 F. 2d 437, 441 (Sth Cir. 19S2).
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The use of television, newsreels, and radio to publicize the actual

testimony in a congressional investigation does create physical dis-
comfdrt and mental strain in the witness. This is not incidental to the

inquiry as normally conducted and serves no legitimate purpose within

congressional power. Hence, unnecessarily to subject the unwilling
witness to such conditions is so unfair as to constitute a denial of due

process of law. This conclusion is all the more forceful in view of the

tendency of many investigations to take on the aspects of a grand jury
inquest or a criminal trial. It is precisely in such adjuncts that a protest
against this unusual publicity is most likely to be made. The Kefauver
Committee found that "the reluctant witness ... is necessarily under

greater strain and is more easily distracted by outside forces" than the

friendly witness, and salved its conscience in the matter of subjecting
him to the additional strain of these publicity media by questioning
"whether the friendly witness should be given less favorable treatment

than the recalcitrant one."146 This is rather like asking whether a

guilty man should be allowed to plead self-incrimination when an innocent

person cannot.

VIII.

Another objection may be urged, on grounds of procedural due pro
cess. In the judgment of responsible and experienced lawyers, the use

of these media in a congressional hearing creates an atmosphere which
is far from conducive to clear thinking and accurate testimony.147 In
this atmosphere, created by conditions which are not merely incidental
to the hearing and serve no legitimate purpose of the committee, he must

fulfil his legal duty of giving testimony; he must run the risk of in

accuracy and place himself in danger of a possible prosecution for

perjury. In this atmosphere he must evaluate the questions proposed
to him; he must make a split-second decision, with or without the aid
of counsel, whether or not he may lawfully refuse to answer a question
because it is not pertinent or because it may tend to incriminate him.
A wrong decision may send him to the penitentiary for contempt of
Congress or for some past crime. It is difficult enough for the ordinary
man to testify publicly and in the presence of the press. This difficulty

14� Sen. Rep. No. 725, 82nd Cong., 1st Sess. 100 (1951). For an example of the effect
such publicity may have on a pending or subsequent trial of the witness, see Delaney
v. United States, 199 F. 2d 107 (1st Cir. 1952).

14T Association of the Bar of the City of New York, Committee on the Bill of Rights,
Report on Radio and Television Broadcasting of Hearings of Congressional Investigating
Committees (Jan. 15, 1952).
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is needlessly aggravated when he must do so under circumstances of

physical discomfort and the acute realization that his every word is
heard and his every gesture scrutinized by milUons of people invisible
to him. To demand his testimony under such conditions and to force
him to make decisions which may vitally affect his whole future falls
far short of the standards of due process which are "implicit in the

concept of ordered liberty."148
Prosecutions for perjury before congressional committees have been

not infrequent.149 While the use of radio, television and cameras at a

hearing does not result in an "incompetent tribunal" under the federal

perjury statute,180 it was held in United States v. Kleinman that a wit
ness may refuse to testify before these publicity media because they
increase the danger of error and the possibility of a prosecution for

perjury:161
The only reason for having a witness on the stand, either before a committee
of Congress or before a court, is to get a thoughtful, calm, considered and, it
is to be hoped, truthful disclosure of facts. That is not always accomplished,
even under the best of circumstances. But at least the atmosphere of the forum
should lend itself to that end.

In the cases now to be decided, the stipulation of facts discloses that there
were, in close proximity to the witness, television cameras, newsreel cameras,
news photographers with their concomitant flashbulbs, radio microphones, a

large and crowded hearing room with spectators standing along the walls, etc.

The obdurate stand taken by these two defendants must be viewed in the con

text of all these conditions. The concentration of all these elements seems to
me necessarily so to disturb and distract any witness to the point that he might
say today something that next week he will realize was erroneous. And the mis
take could get him in trouble all over again.

The mistake once made is irretrievable.162 He may, of course, defend
on the ground of good faith and lack of wilfulness, due to the distract

ing conditions. But should he be put to his defense? Is it not a denial
of due process even to require testimony, without necessity, under cir
cumstances which make such a defense possible or, a fortiori, plausible?

148 Wolf v. Colorado, 338 TJ. S. 25, 27.
149 For prosecution of Congressional witnesses for perjury, see: Christoffel v. United

States, 338 U. S. 84 (1949) ; United States v. Norris, 300 U. S. 564 (1937) ; United States
v. Moran, 194 F. 2d 623 (2d Cir.), cert, denied, 343 U. S. 965 (1952); United States
v. Hiss, 185 F. 2d 822 (2d Cir. 1950), cert, denied, 340 U. S. 948 (1951).

�o United States v. Moran, 194 F. 2d 623 (2d Cir.), cert, denied, 343 U. S. 965 (1952).
151 United States v. Kleinman, 107 F. Supp. 407, 408 (D. D. C. 1952).
152 United States v. Norris, 300 U. S. 564 (1937).
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A witness may refuse to answer "where the bounds of the power are

exceeded or the questions asked are not pertinent to the matter under

inquiry."153 But good faith is no defense, and he does so at his own

peril.154 The courts have been extremely reluctant to hold questions
improper on these grounds.155 To force a witness to testify under con

ditions which make it unduly difficult for him to make a prompt and
reasonable determination of these issues is to deny him a fair opportunity
to assert his "right to be exempt from all unauthorized, arbitrary or

unreasonable inquiries and disclosures in respect of their personal and
private affairs."156 It is a denial of due process of law.

It is, however, in the area of self-incrimination157 that the practice
of forcing a witness to testify before television, newsreel cameras, and
radio is most likely to be prejudicial to his constitutional rights and
to amount to a denial of due process of law.

The Supreme Court has never squarely held that a congressional
witness enjoys this privilege, but it has upheld the use of the privilege
by a witness before a grand jury158 and in bankruptcy proceedings159

i�3 273 U. S. 133, 176 (1927); 279 U. S. 263, 291 (1929).
154 Morford v. United States, 176 F. 2d 54, 57 (1949), reversed on other grounds, 339

U. S. 258 (1950), convicted on new trial, affirmed on same grounds, 184 F. 2d 864

(1950), cert, denied, 340 U. S. 878 (1950). Sinclair v. United States, 279 U. S. 263, 299

(1929).
155 Since Kilbourn v. Thompson, 103 U. S. 168 (1880), the courts for more than

seventy years have uniformly refused to hold any subject-matter outside the bounds
of Congressional investigative power. Their extreme reluctance to do so is illustrated
best by the opinion in Barsky v. United States, U. S. App. D. C. 127, 167 F. 2d 241,
cert, denied, 334 U. S. 843 (1948). Recently, however, in Rumely v. United States, 90

U. S. App. D. C. 382, 197 F. 2d 166, cert, granted, 344 U. S. 812 (1952), Judge Prettyman
has distinguished his own opinion in the Barsky case and in a well-reasoned opinion
has held that an inquiry into the names of persons who contributed money for the dis
tribution of books to propagandize and influence public opinion was an unwarranted inter
ference with freedom of speech and of the press.
For the only two reported cases in which it was successfully argued that questions were

not pertinent, see United States ex rel. Cunningham v. Mathues, 33 F. 2d 260 (3d Cir.
1929), re-affirmed, SO F. 2d 411 (3d Cir. 1930), vacated on ground that the cause had
abated, 282 U. S. 802 (1930) ; and the recently decided Bowers v. United States, 202
F. 2d 447 (D. C. Cir. 1953).

156 Sinclair v. United States, 279 U. S. 263, 292 (1929).
157 U. S. Const., Amend. V.
158 Counselman v. Hitchcock, 142 U. S. 547, 563-564 (1892).
159 McCarthy v. Arndstein, 266 U. S. 34 (1924).
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in broad language which leaves no doubt that it is enjoyed by any wit
ness in any proceeding:160

The government insists, broadly, that the constitutional privilege against self-
incrimination does not apply in any civil proceeding. The contrary must be

accepted as settled. The privilege is not ordinarily dependent upon the nature
of the proceedings in which the testimony is sought or is to be used. It applies
alike to civil and criminal proceedings, wherever the answer might tend to

subject to criminal responsibility him who gives it. The privilege protects
a mere witness as fully as it does one who is also a party defendant. . . .

The lower federal courts, however, have in many cases either ex

pressly held or tacitly assumed that the privilege exists for a congres
sional witness and that he cannot be punished for his refusal to answer

such questions,161 thus reading into the contempt statute this further
limitation. It is also clear that the immunity statute for congressional
witnesses162 is not so broad as the constitutional privilege and, therefore,
labors under the same limitations as the immunity statutes considered
in Counselman v. Hitchcock103 and McCarthy v. Arndstein.1** The
Court in those cases decided that a similar statute did not confer com

plete immunity and that the witness was, therefore, justified in claiming
the broader protection of the Fifth Amendment.
The privilege against self-incrimination is solely for the benefit of

the witness and can, therefore, be waived.165 It is to be deemed waived
unless it is expressly claimed and invoked at the time the questions are

160 Id. at 40. See also 49 Col. L. Rev. 87 (1949) on applicability of this privilege
to Congressional investigations.

161 United States v. Costello, 198 F. 2d 200 (2d Cir.), cert, denied, 344 U. S.
874 (19S2) ; Marcello v. United States, 196 F. 2d 392 (Sth Cir. 19S2) ; Poretto v. United

States, 196 F. 2d 392 (Sth Cir. 1952) ; May v. United States, 84 U. S. App. D. C. 233, 175
F. 2d 994, cert, denied, 338 U. S. 830 (1949); United States v. De Lorenzo, 1S1
F. 2d 122 (2d Cir. 1945) ; United States v. Nelson, 103 F. Supp. 215 (D. D. C. 1952) ;
United States v. Fischetti, 103 F. Supp. 796 (D. D. C. 1952) ; United States v. Aiuppa,
102 F. Supp. 609 (N. D. Ohio 1952) ; United States v. Di Carlo, 102 F. Supp. 597 (N. D.
Ohio 1952) ; United States v. Livacoli, 102 F. Supp. 607 (N. D. Ohio 1952) ; United States
v. Cohen, 101 F. Supp. 906 (N. D. Cal. 1952) ; United States v. Jaffe, 98 F. Supp. 191

(D. D. C. 1951) ; United States v. Fitzpatrick, 96 F. Supp. 491 (D. D. C. 1951) ; United
States v. Raley, 96 F. Supp. 495 (D. D. C. 1951) ; United States v. Yukio Abe, 96 F.

Supp. 991 (D. Hawaii 1950) ; United States v. Emspak, 95 F. Supp. 1010, 1012 (D. D. C.
1951).
i62 18 U. S. C. � 3486 (Supp. V, 1952).
163 142 U. S. 547 (1892).
l�4 266 U. S. 34 (1924).
165 United States v. Murdock, 284 U. S. 141 (1931).
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asked.100 Any testimony voluntarily given is within the protection
neither of the constitutional guarantee nor of the immunity statute167 for

congressional witnesses.168 Once testimony is voluntarily given, or the

privilege is waived, it cannot again be claimed. Testimony so given, or
evidence obtained as a result thereof, can be subsequently used in a

criminal prosecution against the witness.
That a congressional committee cannot deprive the witness of this

privilege is beyond doubt. Can it then force him to testify under con
ditions where the privilege is unduly endangered and its exercise made

unnecessarily difficult? Is not the action of the committee in so doing
a denial of due process of law?
A witness before a congressional committee�as evidenced by the

experience of the Un-American Activities Committee and the Kefauver
Committee�may legitimately be asked the most penetrating questions
concerning his thoughts, his associations, his activities, his whole life,
past and present. He may rightfully refuse to answer any question
which may tend to incriminate him. This is a judgment which he must

make for himself. He must determine whether a truthful reply to the

question will be an admission of crime against the federal government,169
or whether his reply may possibly furnish one link in a chain of evi
dence leading to conviction of such a crime. If he is mistaken in his

judgment, the error may be fatal. If he may legitimately claim the

privilege of the Fifth Amendment and fails to see the necessity for so

doing, he places himself in peril of criminal prosecution and possible
conviction. The privilege which he might have asserted is forever and

166 ibid. Also, United States ex rel. Vajtauer v. Commissioner of Immigration, 273
U. S. 103 (1927).

i�7 18 U. S. C. � 3486 (Supp. V, 19S2).
168 May v. United States, 84 U. S. App. D. C. 233, 175 F. 2d 994, 1001 (1949), cert.

denied, 338 U. S. 830 (1949). Cf. United States v. De Lorenzo, 151 F. 2d 122 (2d Cir.
1945). For the effect of a partial waiver, see Rogers v. United States, 340 U. S. 367
(1951).

169 Since United States v. Murdock (supra, n. 165) it has been settled that a witness
in a federal proceeding cannot refuse to answer questions on the ground that this will
tend to incriminate him of a violation of state laws. In a recent case, however, United
States v. Di Carlo, 102 F. Supp. 597 (N. D. Ohio 1952), the District Court distinguished
the Murdock case and allowed a witness before the Kefauver Committee to claim the
privilege against mcrimination of a state crime on the grounds that, since this Committee
by the terms of the Senate Resolution was to inquire precisely into violations of state
laws as such, the witness could claim his privilege both under the Fifth Amendment
of the Federal Constitution and the guarantees of the Ohio State Constitution.
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irretrievably lost. If the answer is such that, in the judgment of a

court, it could not tend to incriminate him of a federal crime,170 his
mistake in claiming it will lead to a prosecution and conviction for con

tempt. His good faith in a mistake of law will be no defense.
The judgment which he must make involves questions which would

tax the abilities of an expert lawyer and about which courts have
reached differing results. It is difficult enough for anyone, lawyer or

layman, to be called upon to make a prompt decision on possibly in

criminating questions, even in the very best of circumstances. It is ex

tremely hard for him to reach a clear-headed and calm decision under
the strain upon any interested witness, whether in a courtroom or in
a congressional investigation. It becomes next to impossible for him
to do so under the conditions created by demanding his testimony be
fore television, newsreels, and radio microphones. It is submitted that
the committee denies the witness due process of law when it un

necessarily forces him to testify under such conditions that he may either

involuntarily waive and thus lose this valued privilege, or, in mistakenly
claiming it, may subject himself to a jail sentence for contempt. The
committee may not lawfully deprive him of the privilege. It is suggested
that what it may not do directly, it may not accomplish by indirection!

IX.

It remains to be discussed whether a witness may lawfully refuse

to answer questions before television, newsreel cameras, and radio

microphones, whether he violates the "contempt statute" by refusing,
and whether, in a prosecution under that statute, the courts will recog
nize his right to so refuse. The precise issue is whether the abuse
of congressional power is here a purely political question or is justiciable.
When a witness is called before a congressional committee, he has

a right to invoke the protection of the Constitution and of the laws
of the United States, and to that end he has the legal right guaranteed

170 The difficulty of anticipating the judgment of courts on this question is clear
from the cases. Thus, in United States v. Aiuppa, 102 F. Supp. 609, 613 (N. D. Ohio),
the court held that "Mere acquaintanceship with a person of bad reputation is not in

itself an incriminating circumstance," and denied the witness the right to plead self-
incrimination when asked whether he knew a certain criminal. But in Marcello v. United

States, 196 F. 2d 437, 443-444 (Sth Cir. 1952), the court held that a witness before the
same Kefauver Committee and, so far as can be seen, in exactly similar circumstances,
was justified in refusing to answer such a question. See also the cases there cited.'
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to every citizen to assert rights reserved by the Constitution and the

law, and to claim their privileges.171
The courts have read such Umitations into the concept statute itself.

As early as In re Chapman112 the Supreme Court sharply limited the
broad language of the statute and the obligation of a witness to answer

questions, to matters properly made the subject of inquiry:173
. . . and we think that the word "any", as used in these sections, refers to mat

ters within the jurisdiction of the two Houses of Congress, before them for

consideration, and proper for their action; to questions pertinent thereto; and
to facts or papers bearing thereon.

These limitations were expressly affirmed by Sinclair v. United
States1� and have never been repudiated by any federal court since
that time, however broadly they may have interpreted the bounds of

congressional investigative power or the pertinency of questions. Wit
nesses have been held justified, even though rarely, in their refusal to
answer questions, on the grounds that the bounds of the power have
been exceeded,175 or that the questions asked were not pertinent.176
This right of the witness has never been questioned by the courts.177
The courts have gone even further by reading into the contempt stat

ute the limitations imposed on the Federal Government by the self-
incrimination clause of the Fifth Amendment. Many cases178 have
admitted the right of the witness, on these grounds, to refuse even to
answer pertinent questions, and have decided that such a refusal is
not a violation of the statute.

That a congressional committee must observe the due process guaran
tees of the Fifth Amendment may be deduced from the language of the

Supreme Court in Barry v. United States ex rel. Cunningham� where

171 Cole v. Loew's, Inc., 8 F. R. D. 508, 518 (S. D. Cal. 1948), reversed on other grounds,
185 F. 2d 641 (9th Cir. 1950), cert, denied, 340 U. S. 954 (1951).

172 166 U. S. 661 (1897).
173 Id. at 667.
174 279 U. S. 263 (1929).
175 Rumely v. United States, 90 U. S. App. D. C. 382, 197 F. 2d 166, cert, granted,

344 U. S. 812 (1952).
176 See n. 15S, supra.
177 It was admitted even in the case which has gone furthest on this point, Barsky v.

United States, 83 U. S. App. D. C. 127, 167 F. 2d 241, cert, denied, 334 U. S. 843 (1948).
178 For cases, see n. 161, supra.
179 279 U. S. 597 (1929).
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the Court implied that there can be "such arbitrary and improvident use
of the power as will constitute a denial of due process of law."180
A citizen may use all reasonable means to protect his constitutional

rights. It is axiomatic that he cannot be punished for refusal to obey
an unconstitutional statute. It must be equally clear that, in the situa
tion under consideration, he cannot be penalized for refusal to obey
an unconstitutional order of the investigating committee. The com

mittee has the legal right to subpoena a witness and to make him avail
able for answering of pertinent questions. It has no right to abuse
that subpoena power to force him to appear before a television, cinema,
or radio audience while performing that duty, or to make him available
for the education�or edification�of the American public. Its action
in so doing is in excess of its power and amounts to a denial of due

process of law. A witness has the right to protest. If the committee
decides to disregard his protest, the only reasonable means left for
the protection of his rights is a refusal to answer questions under these
unlawful conditions. His qualified refusal is legally justified. The
committee acts unconstitutionally by insisting upon an answer under
these circumstances, and the witness cannot be punished for his qualified
refusal. This is the reasoning clearly suggested by Mr. Justice Black
in his concurring opinion in Tenney v. Brandhove:181

. . . Indeed, as I understand the decision, there is still much room for challenge
to the Committee action. Thus, for example, in any proceeding instituted by
the Tenney Committee to fine or imprison Brandhove on perjury, contempt or
other charges, he would certainly be able to defend himself on the ground that
the resolution creating the Committee or the Committee's actions under it were
unconstitutional and void. [Emphasis supplied.]

It is true that the courts have frequently declared that questions of

procedure are for the committee to decide, not for the witness. Thus,
in Townsend v. United States132 the court declared:

. . . The committee, not the witness, must determine the procedure to be fol
lowed in such an investigation. There could be no orderly investigation other

wise, and the inquiry would break down. Irritation or pique upon the part
of a witness, because his judgment upon such a point is contrary to that of
the committee, constitutes no lawful reason and affords no lawful justification
for defying its process. . . .

180 Id. at 620.
181 341 TJ. S. 367, 379-380 (19S1).
182 68 App. D. C. 223, 95 F. 2d 352, cert, denied, 303 U. S. 664 (1938).
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Similarly, in Eisler v. United States,185 the court held that, "Having
been summoned by lawful authority, appellant was bound to conform
to the procedure of the Corrunittee;"184 that, "Appellant could not im

pose his own conditions upon the manner of inquiry,"185 and that "his
refusal to be sworn in as a witness effectively constituted a refusal to

give testimony, except upon conditions which he was not entitled to

interpose."186 Like refusals of the courts to interfere with the procedures
of the committee, or to allow the witness the right to do so, may be
found in Hearst v. Black,181 and Barsky v. United States.188
Those cases, however, are easily distinguishable from the situation

where a witness objects to being forced to testify before television,
newsreel cameras, and radio microphones. Hearst v. Black asked the
court to enjoin the committee from using information which it had al

ready illegally obtained. The Townsend case refused to recognize the

right of a witness to dictate to the committee mere questions of pro
cedure or to impugn the motives of its members. The Eisler case

similarly denied the right of the witness to refuse to testify or even be
sworn, unless he were first allowed to read a prepared statement, and
held that this was an unimportant condition which he had no right
to interpose. The Barsky case, while denying to both witness and the
court the right to interfere with questions of procedure, expressly
reserves to the courts the right to determine when the bounds of power
or pertinency are exceeded. In Tenney v. Brandhove189 the Supreme
Court held that the chairman of a California investigating committee
had legislative immunity and could not be sued by a witness under
the Civil Rights Statutes.190 The opinion clearly stated that its holding
was limited to the facts of that case, despite some very broad language
by Mr. Justice Frankfurter. In his concurring opinion,191 Mr. Justice
Black interpreted the decision not to bar, in a prosecution for contempt
or perjury, the defense that the actions of the committee were un

constitutional and void.

iBS 83 U. S. App. D. C. 315, 170 F. 2d 273, cert, granted, 335 U. S. 857 (1948), cert.
dismissed (case moot), 338 U. S. 883 (1949).
"4 Id. at 279.
185 Id. at 280.
18� Ibid.
1ST 66 App. D. C. 313, 87 F. 2d 68 (1936).
i88 See n. 177, supra.
189 341 U. S. 367 (1951).
190 R. S. 88, 1919, 1980 (1875), 8 U. S. C. �� 43, 47(3) (1946).
191 Id. at 379-380.
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In the case we are considering, the witness does not interfere with
the procedure of the committee when he refuses to answer questions
unless the television, newsreel cameras, and radio microphones are

eliminated. He is not refusing to answer except upon an unimportant
condition which he has no right to interpose. He objects on the grounds
that, by using these publicity media and forcing him to testify before

them, the committee is doing something which exceeds the bounds of its
power, which is not incidental to the accomplishment of its sole legitimate
purpose, which bears no real and substantial relation to that purpose,
and which seriously prejudices him in the exercise of important rights
guaranteed to him by the Constitution of the United States. He refuses
to answer questions as the only reasonable means of protecting these

rights from unlawful invasion by the committee. He alleges, in effect,
not that he is trying to impose a condition upon committee procedure,
but that the committee is attempting to impose an unlawful and un

constitutional condition upon his fulfilment of his legal duty to testify
before the committee. The committee is using its subpoena power and
the threat of prosecution for a twofold purpose�to get his testimony
and to force him to give his performance for the benefit of the television
and radio audience. The first purpose is within its lawful authority;
the second is not. The two are distinct and completely separable. The
issue for the court to decide is whether the committee can force him to

comply with its unlawful demand simply because he has a duty to comply
with that which is lawful.
There is no doubt that the witness cannot ask the courts to enjoin this

action by the committee.192 The members of the committee enjoy legis
lative immunity from suit by the witness, if he should attempt to bring
an action for damages.193 In a prosecution for perjury, the mere use of
these media does not make the hearing so lacking in decorum that it
is no longer a competent tribunal.194 Nor, in a prosecution for violation
of the "contempt statute," could the witness justify, on these grounds,
a complete default in making an appearance before the cornmittee. He
must appear, make his protest, and at least give the committee an op
portunity to remove the unlawful conditions and go about its lawful
business of asking him pertinent questions.

192 Hearst v. Black, 66 App. D. C. 313, 87 F. 2d 68 (1936).
193 U. S. Const., Art I, � 6, cl. 1. Cf. Tenney v. Brandhove, 341 TJ. S. 367 (1951).
194 United States v. Moran, 194 F. 2d 623 (2d Cir. 1952), cert, denied, 343 U. S. 965

(1952).
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It is when he has done so, and the committee has refused to accede
to his request and has cited him for contempt that the courts are faced

with the necessity of deciding whether this qualified refusal is a violation
of the statute, or whether he was justified. This was the case presented
in United States v. Kleinman,195 where the trial court held that he
could not be punished under the statute for such a qualified refusal to

testify under these circumstances.

Despite the fact that the conduct of congressional investigations pre
sents many purely political questions outside the scope of the judicial
power,196 the courts can and must in a particular case decide whether
the committee has exceeded the bounds of its power and whether the
witness was legally justified in his refusal to answer. In such case the
court can not lend its sanction to an abuse of congressional power and
an invasion of the constitutional rights of the citizen.

Congress itself has recognized this power in the courts. During the

legislative debate on the floor of the Senate before the passage of this
statute there were objections to the broad scope of the power thus
conferred upon the committees, and the fear was expressed that the power
might be abused. The proponents of the bill, and in particular Senator

Bayard, urged upon the Senate that in such case the courts of justice
would afford protection.197 In the Senate debate whether two recalcitrant
witnesses before the Kefauver Committee should be cited for contempt
in refusing to answer questions before television, several Senators
advocated the citation for contempt on the grounds that the courts

should decide the question 198

The Supreme Court has declared that where the power of the com

mittee is abused, the courts will afford relief.199 Louis Boudin, perhaps
the outstanding opponent to any extension of the judicial power,200 has
asserted:201

i�5 107 F. Supp. 407 (D. D. C. 19S2).
19� Tenney v. Brandhove, 341 U. S. 367, 377-378 (1951) ; Barsky v. United States,

83 U. S. App. D. C. 127, 167 F. 2d 241, 250, cert, denied, 334 U. S. 843 (1948).
i�t Cong. Globe, 34th Cong., 3d Sess. (1857), pp. 439-440.
i�8 97 Cong. Rec. 9765-9802 (1951).
18� McGrain v. Daugherty, 273 U. S. 135, 175-176 (1927).
200 See Boudin, Government by Judiciary, 2 vols. (1932).
201 Boudin, Congressional and Agency Investigations: Their Uses and Abuses, 35 Va. L.

Rev. 143, 206 (1949). Another legal writer, Morgan, Congressional Investigations and
Judicial Review: Kilbourn v. Thompson Revisited, 37 Cal. L. Rev. 556, at 558, 560

(1949) clearly distinguishes between punishment under the inherent contempt power
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The legitimacy of any Congressional inquiry, whether as a whole or as to any
of its parts, is a judicial question, to be determined in the first case, from the

language of the resolution authorizing it, and in the second case from the man

ner in which it is being conducted, and the questions put to the witness. . . .

This duty of the courts, when called upon to punish a recalcitrant

witness, to determine whether he was constitutionally justified in refus

ing to answer, was stated by a trial court in United States v. Fitz-

patrick202 in these terms:

The power of the Congress to conduct investigations by and through its com

mittees, or otherwise, is one essential to the performance of the legislative func
tion and certain other functions that are committed to it by the Constitution.
... So, within its constitutional powers and limitations, the right of Congress to
exercise this power of investigation must be upheld by the judicial branch of
the Government, and unlawful attempts to frustrate it must be effectively dealt
with by the courts. ... It is equally the duty of the courts, however, when
called upon to uphold and enforce this power of investigation, to determine
whether or not a constitutional limitation justifies a witness in refusing to answer

a question propounded to him. . . . There is just as heavy a duty upon any
organ of the Government, congressional, executive, or judicial, to observe con

stitutional limitations as to perform diligently and effectively the tasks commit
ted to them by the Constitution and legislation passed pursuant thereto. . . .

When a congressional witness is cited for contempt because he has
refused to perform his legal duty of testifying when the committee de
manded that he perform that duty before the television, newsreel, and
radio audience, the court must consider his defense that this further
demand of the committee was unlawful and so justified his qualified
refusal. If the court finds, as we suggest it should, that forcing a con

gressional witness to testify before these publicity media amounts to

a denial of due process of law, for the reasons outlined above, then it
must also find that he was legally justified in his qualified refusal to
answer questions in these circumstances. The court may and should
refuse to lend its sanction to any unconstitutional abuse of congressional
power. It would, indeed, be a strange anomaly for a court to declare the

right of a witness to refuse to answer questions not pertinent to the

inquiry, and yet allow a committee to force him to testify under these
conditions and to submit to restraints which it is beyond their power
to impose, which have no relation to its legitimate purpose; and an

of Congress and a penalty sought to be inflicted under R. S. 102, and in the latter case

would give wider scope to judicial review.
202 96 F. Supp. 491, 493-494 (D. D. C. 1951). See also United States v. Jaffe, 98

F. Supp. 191 (D. D. C. 1951).
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even stranger anomaly to hold that the right to ask pertinent questions
is limited by the guarantee against self-incrimination in the Fifth

Amendment, and yet refuse to grant to the witness the protection of the
due process of law guaranteed by the same amendment 1

X.

We conclude, therefore, that a congressional committee exceeds the
bounds of the investigative power and prejudices a witness in the exer

cise of important constitutional rights, when it attempts to force him to

give his testimony before television, newsreel cameras, and radio micro

phones. Its attempt to do so is not a mere incident of the inquiry nor

a question of procedure, but something quite distinct and completely
separable. A witness cannot be lawfully forced to accede to this addi
tional demand, in contravention of due process of law. His qualified
refusal to do so is not a violation of the statute�into which the
limitations of due process must be read�and to punish him under this
statute is a deprivation of his liberty without due process of law.
It may be true, as Mr. Justice Holmes once declared, that "legis

latures are ultimate guardians of the liberties and welfare of the people
in quite as great a degree as the courts."203 Equally significant, how
ever, is the warning of Mr. Justice Black, concurring in Tenney v.

Brandhove,20* that "legislative assemblies, born to defend the liberty
of the people, have at times violated their sacred trusts and become
the instruments of oppression." That the motives of the congressional
investigator may be of the highest, and that it may be very desirable
that as many people as possible should learn of the subversive or criminal
elements eating away at the very fabric of America, should not blind
our vision to the dangers inherent in giving a congressional investigation
unbridled discretion in the conduct of its business. These dangers were

expressed by Governor Thomas E. Dewey, when he approved the New
York statute banning the use of television, newsreels, and radio as a

means of publicizing investigations in that State:205

The liberties upon which our freedom depends have their basis in the rights of
the individual. They should be no less inviolate because the individual whose

203 Missouri, Kansas & Texas Ry. v. May, 194 U. S. 267, 270 (1904), quoted by Mr.

Justice Frankfurter, concurring in United States v. Lovett, 328 U. S. 303, 319 (1946), and
by Judge Prettyman in Barsky v. United States, 83 U. S. App. D. C. 127, 167 F. 2d 241,
250 (1948).

2�* 341 U. S. 367, 379, at 380 (1951).
205 See n. 121, supra.
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rights are subverted is unpopular or even a criminal. Preservation of fair and
orderly procedures is the best guarantee against destruction of freedom for all.

The congressional power of investigation, with compulsory process
to enforce it, is essential for the proper performance of the functions
committed to Congress by the Constitution. As such, it must be given
wide scope. Yet, like every power given to government, it is a dangerous
thing and must, therefore, be watched with a jealous eye lest it run

rough-shod over the liberty of any citizen;�and all the more carefully
when we approve of its objectives. The warning of Mr. Justice Brandeis,
dissenting in Olmstead v. United States,206 should never be forgotten:

. . . Experience should teach us to be most on our guard to protect liberty when
the Government's purposes are beneficent. Men born to freedom are naturally
alert to repel invasion of their liberty by evil-minded rulers. The greatest
dangers to liberty lurk in insidious encroachment by men of zeal, well-meaning
but without understanding.

The unsavory character of many of the witnesses who have been
forced to testify before these publicity media and the resultant good
accomplished, especially on the local level, has led many to wink at

the dubious means used to achieve that result and has apparently stilled
the conscience of many Americans to the dangers to individual liberty
which this unauthorized practice entails. If Congress may assume the

responsibility for the education of America and force any citizen to "do
his bit" for the television and radio audience while he is supposedly
supplying to Congress information needed for legislation, a power has
been conceded to Congress which knows no bounds, which may call upon
any group of citizens to come forward for the education of the people!
"One for the money, two for the show." This observer has found

televised hearings of congressional investigations to be just that. A

great show, with a fine moral, and highly instructive. Good entertain

ment, too, this congressional circus. One which promises to be a con

tinuing performance. But the trouble with this show is the price we

have to pay for admission. It is the risk that someday, when the

public tires of the present cast, we who sit in the audience may be forced
to come forward as actors, and Yankee Stadium will ring with the cry
of panem et circenses, which once echoed in the amphitheatres of ancient
Rome.

206 277 U. S. 438, 471, at 479 (1928).



NATIONALIZATION AND THE INVESTMENT
OF CAPITAL ABROAD*

Edward D. Re**

Introduction

TVTOTWITHSTANDING the many overtures by the United States
and by foreign governments calculated to induce the flow of Ameri

can private capital into foreign countries, certain recent developments
have added to the existing skepticism and hesitancy of the American
investor. The investor and entrepreneur would hardly require the
services of a skilled international lawyer to be told that American in
vestments abroad are very precarious business undertakings. It is
almost common knowledge that such investments are exposed to risks
that can hardly come under the heading of the ordinary uncertainties
and perils of business.

Existing Impediments to Investments Abroad

A certain amount of attention has already been given to what have
been termed impediments to American investments abroad.1 American
investors and industrialists seem to be well informed concerning the
obstacles and discriminatory practices that almost make foreign invest
ments foolhardy ventures. Many have doubtlessly learned this fact
from bitter experience. Of the numerous impediments or difficulties in
volved in American investments abroad several would warrant special
attention. For example, one could mention the following difficulties
created by the foreign country:

1. The elimination of the right of "foreigners" to engage in business
by means of licensing or other requirements;

2. discriminatory tax measures;

* This article is based upon an address delivered by the author at a meeting of the
American Foreign Law Association in New York City on February 26, 19S3, and at a

Symposium of the Association of the Bar of the City of New York, April 22, 1953.
** Professor of Law, St. John's University School of Law; Chairman, Committee on

Comparative Civil Procedure and Practice, International and Comparative Law Section,
American Bar Association.

1 See Report on American Investments Abroad of the Committee on Foreign Law and
the Committee on International Law of the Association of the Bar of the City of New
York, 6 The Record 127 (1951) ; Domke, Some Aspects of the Protection of American
Property Interests Abroad, 4 The Record 268 (1949) ; Littell, Obstructions to Private
Investment Abroad, 36 Va. L. Rev. 873 (1950).
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3. governmental control over the form of business organizations
which may conduct a particular business;
4. foreign exchange controls;
5. prejudicial immigration and labor union practices; and
6. a host of other obstacles which do not create what may be called

a favorable climate for investments abroad.
Of the several serious obstacles that can be profitably studied by

statesmen and lawyers interested in international economic cooperation,
the one that is about to be discussed will deal with the nationalization
of property and capital that has been brought into the foreign country
by American investors. Although the Iranian nationalization of the
property owned by the Anglo-Iranian Oil Company has served to high
light this particular danger, the Anglo-Iranian nationalization was not
the first such incident. As can be gleaned from a reading of the news

papers, it is clear that neither will it be the last such act of nationalization.

Legal Questions Presented

The nationalization of foreign-owned property has raised many
difficult and important legal questions. In the absence of an inter
national agreement to the contrary, does a nation have the right to
nationalize foreign-owned property? If a nation does have the right
to nationalize, what are the rights of the former owners? Although the
answers to these questions can be found in customary international
law and practice,2 the more immediate question that American investors
would like to have answered is whether there exists any preventive tech

niques that would either eliminate or, in any event, minimize the possibil
ity that their capital and property abroad would be nationalized by the

foreign country. If a nationalization inevitably occurs, how can the
former owners best be indemnified? How can they be assured the

"adequate, effective and prompt" compensation to which they are en

titled by the international law standard?
In order to place in proper perspective the suggestions that are about

to be outlined herein, the following preliminary considerations should
be borne in mind:
First: The discussion will deal with what may be termed peacetime

nationalizations, or peacetime appropriations of foreign-owned property.
It is clear, therefore, that concepts relative to a nation's so-called right
to confiscate the property of the enemy in time of war are completely

2 See Re, The Nationalization of Foreign Owned Property, 36 Minn. L. Rev. 323 (19S2).



46 The Georgetown Law Journal [Vol. 42 : p. 44

inapplicable.3 In the realm of foreign investments one is concerned with

property that has been legally acquired or brought into the foreign
country and, at some later date, for reasons of national policy, is ap

propriated by the foreign country. The taking by the foreign country
is not based on any ground that the property is owned by an alien

enemy; it is simply in execution of its national policy.
Second: The term nationalization, although descriptive of the act

of the government in taking over either particular industries or the
entire economic structure of the nation, does not indicate whether the

foreign government has provided for compensation of the former owners
of the nationalized property. If the nationalization measure does not

provide for compensation, or if the offer of compensation is inadequate
or illusory, it is clear that what is under discussion is an act of confisca
tion. The measure is nonetheless confiscatory even though it nominally
may provide for compensation. If, in practice, unrealistic values in

foreign exchange or foreign currency restrictions nullify the provisions
for compensation, the governmental appropriation is confiscatory.4 The
measure can only be termed an expropriation if, when viewed realistically,
there is a granting or offer of just and adequate compensation.8
Third: Although it is true that international law, as expounded by

the publicists and by the actual practice of nations, establishes the in

violability of private property, a distinction should be made between
the expropriation of particular property and the expropriation of an

entire industry or other segment of the economic life of a nation pur
suant to a national policy of social reform. The authoritative inter
national precedents, however, by and large, are limited to cases of
specific expropriations, and do not include expropriations of entire
industries. The existing precedents illustrate the proposition that, if
a nation appropriates specific foreign-owned property, such nation must

indemnify the former owners by honoring a claim presented on their
behalf by their own country.6 It has been suggested that there should

3 See 3 Hyde, International Law Chiefly as Interpreted and Applied by the United
States (2d ed. revised; Boston: Little, Brown & Co., 1945) ; Schneeberger, Property and
War, 34 Georgetown L. J. 265 (1946).

4 See Re, Foreign Confiscations in Anglo-American Law 15 et seq. (New York: Oceana
Publications, 1951). Committee Report, 6 The Record 127 (1951); Committee Report, 7
The Record 219 (1952).

5 Secretary of State Cordell Hull: "The taking of property without compensation is not

expropriation. It is confiscation." 19 Dep't of State Press Release 51 (1938).
6 See Rubin, Nationalization and Private Foreign Investment: The Role of Government,

2 World PoHtics 482 (1950) ; Re, The Nationalization of Foreign-Owned Property, 36
Minn. L. Rev. 323, 330-339 (1952).
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be excepted from the rule of intervention . . all governmental acts
infringing upon vested property rights which were the result of bona
fide social or economic reform, genuinely aimed to benefit the nation
as a whole, and were not discriminatory against foreigners as such, . . ."7
Surely, such a suggestion, or even a suggestion which favors only the
granting of partial compensation,8 cannot be followed if American
capital is to be induced to play a leading role in the underdeveloped areas

of the world. As has been indicated elsewhere, "the law would indeed
be strange if compensation is required in the taking of particular property
but none need be made if an entire industry is appropriated by the
State."9
Fourth: The investor should ascertain whether a particular nation

adheres, or has traditionally adhered, to the "equality of treatment"
doctrine as distinguished from the "international law standard" applic
able to aliens. In its most blunt presentation, the "equality of treat
ment" doctrine means that if a country pays nothing to its own nationals
for property taken it is thereby relieved from the duty of making pay
ment to foreign owners of property seized. It is stated that if all owners
are treated alike there is obviously no question of discrimination against
foreign property owners. In such a situation some countries have main
tained that, in the absence of an express treaty to the contrary, foreign
nationals are not entitled to a better standard of treatment than that
accorded nationals, since the nationalization applies equally to all

property owners.10 Although this position has been seriously urged by
some of the Latin-American countries,11 the United States has em

phatically maintained that there exists an international law standard
which requires that, regardless of the treatment afforded nationals, if
foreign-owned property is to be appropriated such a taking is conditioned

upon the making of "prompt, adequate and effective payment".12
7 Dunn, International Law and Private Property Rights, 28 Col. L. Rev. 166, 180 (1928).
8 See 1 Oppenheim, International Law 318 (1948) ; Doman, Postwar Nationalization

of Foreign Property in Europe, 48 Col. L. Rev. 1125 (1948) ; Kuhn, Nationalization of

Foreign-Owned Property in its Impact on International Law, 45 Am. J. Int. L. 709

(1951).
9 Re, The Nationalization of Foreign Owned Property, 36 Minn. L. Rev. 323, 333 (1952).
10 See Baty, The Canons of International Law 131 (1930) ; Dunn, International Law

and Private Property Rights, 28 Col. L. Rev. 166 (1928) ; Williams, International Law
and the Property of Aliens, 9 Brit. Y. B. Int. L. 1 (1928).

11 See Report of the Ninth International Conference of American States (U. S. Dept.
of State Pub. No. 3263, American Republics Series No. 3, 66-67).
12 See Reply to Mexican Position, Dept. of State Press Release No. 398, Aug. 25, 1938

(mimeographed) ; 3 Hackworth, Digest of International Law 652 et seq. (1942).
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Recent Conflicting Trends
1. Hospitable Climate for Private Investments Abroad.

Certain recent developments in the field of private investments abroad
tend to reveal two conflicting movements. The first deals with the

policy of the United States and several other countries which seek to

encourage investments abroad, while the second is concerned with the

efforts of certain other countries to facilitate the nationalization of

industries within their borders without affording any assurance of com

pensation to the foreign investor. Obviously, the first is calculated to

create what the President of the United States has called "a hospitable
climate" for investments abroad, whereas the second has materially
added to the existing reluctance and uncertainty.
The policy of the United States is clear. On February 2, 1953, in

his State of the Union Message, the President of the United States de
clared that it was the policy of the United States "to encourage the flow
of private American investment abroad." The President added that,
"This involves, as a serious and explicit purpose of our foreign policy,
the encouragement of a hospitable climate for such investment in foreign
nations."13 This policy was further illustrated in the Discussions of
Economic Problems between the United States and the United Kingdom.
Of the several conclusions that emerged from those discussions, one is

particularly relevant here. Both countries agreed that "the essential
elements of a workable and productive economic system within the free
world should include . . . Freer trade and currencies, (and) The creation
of conditions, both by creditor and by debtor countries, which will foster
international investment and the sound development of the resources

of the free world."14 In the communiqu6 on these economic discussions
it was stated that, "In this connection, the Government of the United
States emphasized its intention to encourage the flow of investment
abroad."15 At the same time it is important to observe that certain
foreign countries have taken definite measures that are designed to
invite foreign capital and private investment to help develop their
natural resources. Some of the countries that have passed laws im

proving the legal climate for investments within their borders include

� 28 Dept. of State Bull. 207, 208 (1953).
14 28 Dept. of State Bull. 395, U. S. and U. K. Discuss Economic Problems, Political

Development (1953).
is Ibid.
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Turkey, Israel, Puerto Rico, Colombia and Peru.16 The incentives
offered by these countries to induce investments generally include
a guarantee of the convertibility of earnings and profits and of the

proceeds upon liquidation of the enterprise and various types of tax

incentives.17

2. United Nations General Assembly Resolution of December 21, 1952.
Since the nationalization of industry is a real impediment to invest

ments abroad a truly "hospitable climate" cannot be said to exist unless
such a possibility is satisfactorily resolved. Countries desirous of ob

taining foreign capital should leave no doubt concerning their willing
ness to adhere to the international law principle which calls for com

pensation in the event of a taking of foreign-owned property. Surely, if
a country wished to attract American capital, it would have to indicate
its agreement with the American policy and understanding of the
international law principle that a governmental appropriation of foreign-
owned property is conditioned upon the making of "prompt, adequate
and effective payment".18 In spite of the foregoing, certain proposals
emanating from the General Assembly's Economic and Financial Com

mittee, which culminated in the General Assembly Resolution of Decem
ber 21, 1952, have had the serious effect of adding to the existing pes
simism of investors abroad. This resolution has seriously disturbed all
efforts to create a "hospitable climate" for private investments abroad.
The Economic and Financial Committee on December 11, 1952, ap

proved a proposal, urged by Bolivia and Iran, which was intended to

promote the nationalization of resources in less developed countries.

Contrary to the views of the United States and other countries that

sought to protect the rights of the private investor, the majority of
the countries represented rejected any reference to such rights. The

proposed measure was even designed to bar diplomatic representation
on behalf of nationals with financial interests in industries abroad under

going nationalization. Although the proposal was strongly opposed by

16 See Littell, Improvements in Legal Climate for Investments Abroad, 38 Va. L. Rev.

729 (1952). For other references to laws fostering foreign investment see Report of the

Committee on Latin American Law, Proceedings Section of International and Comparative
Law, A. B. A. (1952).
17 See laws of Turkey, Israel, Puerto Rico, Columbia and Peru briefly summarized in

Littell, Improvements in Legal Climate for Investments Abroad, 38 Va. L. Rev. 729 (1952).
18 Note 12 supra.
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the United States, it is most significant that the measure was supported
by thirty-one countries.19
The Committee discussions commenced with a consideration of a

Uruguayan draft resolution that recommended that Member States

recognize each country's right to nationalize and freely exploit its na

tional wealth, as an essential factor of its economic independence. Bolivia
introduced an amendment to the effect that, in deference to a country's
right to nationalize, Member States should not use their governmental
and administrative agencies as instruments of coercion or political or
economic intervention. On December 9th, Uruguay introduced a revised

recommendation, with Bolivia as a co-sponsor, that Member States
"maintain proper respect for the right of each country freely to use

and exploit its natural wealth and resources as an indispensable factor
in progress and economic development, and therefore . . . refrain from
the use of any direct or indirect pressure such as might jeopardize, on
the one hand, the execution of programs of integrated economic develop
ment or the economic stability of the underdeveloped countries, or, on

the other hand, mutual understanding and economic cooperation between
the nations of the world."20 This joint draft was approved by the
Committee on December 11th, and the amendments proposed by the
United States calculated to replace the operative part of the Uruguayan-
Bolivian draft were rejected. In explanation of the United States nega
tive vote, Mr. Isador Lubin, the United States representative, stated:

The United States Delegation considered the Uruguayan-Bolivian resolution
as one-sided. It specified the responsibility of Member States toward govern
ments that felt that their economic development would be furthered by national
izing their wealth and resources. No mention was made in the resolution of any
responsibility on the part of governments that nationalized their resources toward
private investors. . . . The resolution as submitted did not make a single refer
ence or intimation to the rights of private investors or the responsibility of gov
ernments when they nationalized property held by private individuals or private
corporations. . . .

Accordingly, the United States Delegation found it necessary to vote against
the resolution as a whole.21

The Committee resolution was naturally severely criticized by Ameri
can investors. The resolution drew sharp criticism from the National

19 Lissner, U. S. Loses U. N. Test on Investor Rights, New York Times, December 12,
1952, p. 12, col. 3.

29 27 Dept. of State Bull. 1000 (1952); New York Times, December 17, 1952, p. 59,
col. 4.

5*1 27 Dept. of State Bull. 996, 1001 (1952).
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Association of Manufacturers and the New York Stock Exchange. Mr.
Keith Funston, President of the New York Stock Exchange, in a letter
to Ambassador Warren R. Austin, the United States representative to

the United Nations, stated in part that: "The resolution serves notice
on investors everywhere that rights of long standing will no longer be

respected . . J'22
The Committee resolution, with certain amendments, was approved

by the General Assembly on December 21, 1952. The General Assembly
resolution reads as follows:23

The General Assembly,
Bearing in mind the need for encouraging the under-developed countries

in the proper use and exploitation of their natural wealth and resources,
Considering that the economic development of the under-developed countries

is one of the fundamental requisites for the strengthening of universal peace,
Remembering that the right of peoples freely to use and exploit their natural

wealth and resources is inherent in their sovereignty and is in accordance with
the Purposes and Principles of the Charter of the United Nations,

1. Recommends all Member States, in the exercise of their right freely to

use and exploit their natural wealth and resources wherever deemed desirable by
them for their own progress and economic development, to have due regard, con
sistently with their sovereignty, to the need for maintaining the flow of capital
in conditions of security, mutual confidence and economic co-operation among
nations ;

2. Further recommends all Member States to refrain from acts, direct or

indirect, designed to impede the exercise of the sovereignty of any State over

its natural resources.

This resolution clearly affirms the right of a nation to exploit freely
its natural resources. Although the resolution is unobjectionable as

far as it goes, even in its amended form, it did not mention that in the
event of a nationalization of foreign-owned property the nation was

obligated to compensate the foreign investor. Although there can be
no objection to any recommendation that Member States recognize
a country's right to "exploit freely natural wealth and resources" as an

important factor to attain economic independence, vested rights cannot

be destroyed.
At the time when proposals were being considered for the General

Assembly resolution, the United States representative, Mr. Isador

Lubin, pointed out that the draft resolution made no mention of the

22 New York Times, December 17, 1952, p. 59, col. 4.
23 See Press Release G. A. 939, United Nations Department of Public Information,

December 1, 1952, pages 8-12.
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responsibility on the part of the nationalizing government toward

private investors. It was indicated that the resolution did not make a

single reference to the rights of the private investor or the responsibility
of the government to compensate the private investor in the event of
nationalization. The resolution was nevertheless passed by the General

Assembly over the objection of the United States. Although the United
States made its position clear that it did not in any way oppose a country's
development of its own natural resources, it felt that it was unjust
to sacrifice the private investor whose capital might have played a

very important part in the industrial development of a country. Not

withstanding the cogency of the American arguments, only Great

Britain, New Zealand and South Africa joined with the United States
in opposing the resolution, whereas thirty-six nations voted in favor of
the resolution and twenty abstained.24
It is, of course, not surprising that the foregoing developments in

the United Nations gave rise to vigorous protests on the part of busi
ness interests of the United States. For example, the National Foreign
Trade Council reiterated the American position by stating that the
Council has "always taken the position that, in the case of expropria
tion or nationalization of foreign enterprises there must be prior agree
ment between the owners of the enterprise and the government con

cerned for prompt, adequate and effective compensation." Referring
to the United Nations General Assembly resolution, the following
comment, found in the February 1953 issue of the Guaranty Survey of
the Guaranty Trust Company, is pertinent:

It does not mention the rights of private investors who have risked their sav

ings in the development of such resources. It says nothing about the sanctity
of contracts or the long-established principles of international law. It deprecates
any action by a member state to uphold the rights of its nationals against the
confiscation of investments made in good faith.

There is no question concerning the lack of authority of the resolu
tion of the General Assembly. It has no legal effect and cannot serve

to change an existing principle of international law.25 It is, however,

24 Lissner, U. N. Sets up Policy on Nationalization, New York Times, December 22,
19S2, p. 3, col. 1.
25 Charter of the United Nations, Article 10. "The General Assembly may discuss any

questions or any matters within the scope of the present Charter . . . and, . . . may make
recommendations to the Members of the United Nations or to the Security Council or

to both on any such questions or matters."
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the crystallization of an expression of opinion of those who voted in
favor of the resolution and, hence, may be regarded by the American
investor as a dangerous omen for the future. Again, no doubt exists
as to the position of the United States government on the question.
The State Department, on the occasion of the resolution, reaffirmed
the traditional American position that, "In cases where property of
American citizens is nationalized by foreign governments, the State
Department interpreted this resolution, as finally adopted, as not in

any way preventing the United States from making diplomatic repre
sentations in as strong terms as may be appropriate."26
Although the State Department's reassurance is indeed welcomed, the

resolution casts an additional ominous cloud over the already troubled
horizon. Although there is no question that the State Department would
adhere to its traditional policy, the investor whose property has been
nationalized finds little consolation in the realization that his remedy
lies in the hands of diplomatic channels. It is almost fantastic to hope
that the United States will again be in as favorable a position as it was
in relation to Yugoslavia in 1948 when it had actual possession of

approximately $47,000,000 of blocked Yugoslav gold, which made

possible an agreement with Yugoslavia whereby it would pay $17,000,000
in settlement of claims of American property owners whose property in

Yugoslavia had been nationalized.27 Regardless of one's views con

cerning the en bloc method of settlement, which was employed under the
1948 agreement with Yugoslavia and which is administered by the In
ternational Claims Commission established by the International Claims
Settlement Act of 1949, it is clear that such a happy coincidence (if
the sum is sufficiently large) cannot be expected to recur.28
At this late date, therefore, it is sad that there emanates from the

United Nations a statement which is in direct contradiction with Article
17 of the Universal Declaration of Human Rights which codifies the

26 II Foreign Policy Briefs, Dept. of State, No. 13 (Jan. 16, 1953).
27 "Approximately fifteen hundred claims of American nationals against Yugoslavia

have been filed; approximately $150,000,000 is claimed. Claims allowed must be paid out

of the lump-sum settlement of $17,000,000, accepted by our government from Yugoslavia,
which sum must also bear the cost of handling the claims." Report of the Subcommittee
on Study of Claim Settlements Under Various Treaties, Proceedings Section of Interna

tional and Comparative Law, A. B. A., 55 (1952).
28 See Re, The Nationalization of Foreign-Owned Property, 36 Minn. L. Rev. 323,

339-340 (1952).
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traditional notions concerning the sanctity of private property.29 Never

theless, it would probably be serious error to ignore the General As

sembly resolution in the hope that it will automatically vanish into
oblivion and that no further efforts will be made to effectuate its under

lying purposes. The American, therefore, welcomes the pronouncement
from the State Department which expressly detracts from the dignity
of the resolution by indicating that it is contrary to established inter
national law and practice.

Tentative Proposals

Notwithstanding its inherent difficulties, the importance of the nation
alization problem demands continuing efforts in search of an acceptable
solution. Since the investment of American private capital abroad is
linked with the American foreign policy, the removal of the threat of
nationalization will play a part in the success of the foreign policy
itself. The studies undertaken in this field may very well explore the

possibilities of implementing any one or more of the following suggested
proposals :

1. Treaties with Foreign Countries.

Since the solution to the problem calls for agreement with foreign
countries, and particularly with the lesser developed nations, a pro
posed solution involves treaty provisions with these countries that in
the event of a nationalization the American owners will receive "prompt,
adequate and effective" compensation.30 The negotiation of these treaties
would in effect implement the American foreign policy to encourage
the investment of American capital abroad and would enshrine the
traditional United States policy. Therefore, any Treaty of Friendship,
Commerce and Navigation between the United States and foreign
countries, particularly with countries receiving financial, technical or

other assistance, should contain clauses which would categorically pro
vide for compensation to American investors in the event of a nationaliza
tion of their property. These clauses should provide for compensation
to the American investor for property in the country at the time of
the execution of the treaty and for property brought in thereafter.

29 "The concept of property and its ownership is at the heart of the great ideological
conflict of the present day." Charles Malik (Minister for Lebanon), Human Rights in the
United Nations 9 (1952) ; 8 U. N. Bulletin No. 5, September 1, 1952.

80 See Wilson, Property-Protection Provisions in United States Commercial Treaties,
45 Am. J. Int. L. 83, 106 (1951).
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These treaties, which could be either bilateral or multilateral, should
also provide the procedural framework to be followed in the event of
nationalization. In addition to the normal diplomatic channels, it might
be suggested that claims arising out of a nationalization be referred to a

special arbitral tribunal for the determination of such matters as the
amount of compensation and the method of payment.31 The reference
may be made to an existing tribunal, such as the Permanent Court of
Arbitration, or to a special panel. Along these lines, the International
Chamber of Commerce, in its International Code of Fair Treatment for
Foreign Investments, has also urged the implementation of arbitration
machinery. It is therein proposed that claims arising out of expropria
tions and nationalizations be referred to an International Court of Ar
bitration.32 The idea is to create a special international tribunal with
special jurisdiction and competence in this field, while matters of organi
zation and detail can be worked out by the participating governments.33
Regardless of the particular tribunal selected, or the method provided for
the selection of an arbitral panel, the express agreement by a nation to
refer a claim to a tribunal for adjudication would afford a degree of en

couragement to the private investor.
Some treaties containing clauses requiring compensation in the event

of nationalization have already been negotiated. For example, the Treaty
of Friendship, Commerce and Navigation between the United States
and the Republic of Colombia, signed on April 26, 1951, provided that
the expropriation of property of the nationals of either party shall not
take place except for "reasons of social utility as defined by law," nor

without the payment of "prompt and just compensation" 34

This treaty method of protection is probably the one most useful

31 See Domke, Arbitration in Inter-Governmental Economic Relations, 7 The Arbitra
tion Journal N. S. 73 (1952).
32 See Brochure #129, Art. 14, p. 17 (1949).
33 Id. Art. 14: "The details are left, however, to be worked out by the negotiating

governments."
84 Treaty of April 26, 1951, Art. VI �� 3, 5. See also Agreement between the United

States of America and Italy supplementing the Treaty of Friendship, Commerce, and

Navigation of February 2, 1948, signed at Washington September 26, 1951 (Executive H,
82d Congress, 2d Session), received by the Senate January 29, 1952; Treaty of Friendship,
Commerce and Navigation with Protocol between the United States and Denmark, signed
at Copenhagen October 1, 1951 (Executive I, 82d Congress, 2d Session), received by the
Senate January 29, 1952; Treaty of Friendship, Commerce and Navigation between the
United States of America and Greece, signed at Athens August 3, 1951 (Executive J, 82d

Congress, 2d Session), received by the Senate January 30, 1952.
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and most readily attainable at the present time. Not only would such
treaties directly implement the American foreign policy, but they would
furnish a guide to American investors. A nation in refusing to negotiate
a treaty containing such provisions would in effect have served a warn

ing upon the American investor.
The view that the treaty method of protection is the appropriate

method to be pursued is also shared by the Committees on Foreign Law
and International Law of the Association of the Bar of the City of New
York. These Committees, in a joint report,35 urge the Department of
State to provide,

. . . where feasible . . . that Treaties of Friendship, Commerce and Navigation
and treaties, conventions and agreements providing for political, financial and

military assistance to and cooperation with other countries, entered into by the
United States, contain clauses securing compensation of private American in
vestments abroad in the event of nationalization.

The Committee Report, however, goes further and urges that the

obligations of the United States under such treaties be made "condi
tional upon the compliance with such clauses by the other contracting
parties."38 In the actual preparation and negotiation of these treaties,
however, it does not seem wise to urge that the Department of State
insist that the obligations of the United States under the treaty be con

ditioned upon the compliance by the other country with a provision for
compensation in the event of nationalization. The inclusion of the
clause in the treaty sufficiently establishes the obligation of the foreign
country, and it would seem better if each such treaty could be nego
tiated in the light of all of the surrounding circumstances. To insist on the
inclusion of such a proviso might create a stumbling block that could
throw the entire picture of the negotiations out of focus.
2. International Claims Court

The treaty provisions outlined previously may form the foundation
for the establishment of a standing tribunal for the prosecution of claims
arising out of the nationalization of property. The particular title
chosen for this tribunal is not of importance. Whether it is entitled the
International Claims Court or the International Commission on Prop
erty,37 for example, is not of moment. What is significant is the fact

35 Committee Report, Committees on Foreign Law and International Law, The Pro
tection of American Investments Abroad, 5 The Record 250 (May, 1953).

36 Id. at 253.
31 See Domke, Arbitration in Inter-Government Economic Relations, 7 Arbitration

Journal N. S. 73 (1952).
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that there would exist a forum where the claim could be heard pursuant
to an already established procedure. This would obviate the difficulty
in forming a commission or other tribunal and the enactment of speci
fic rules of practice and procedure on each occasion when such a forum
would become necessary. It has also been pointed out that,

. . . the determination of such claims by an independent international agency,
under principles and procedures similar to arbitration machinery, would relieve
the Foreign Offices of dealing with claims which, in view of political expediency,
often may not be considered timely and appropriate.38

The proposal for the establishment of an international judicial organ
wherein claims could be prosecuted also envisages, in addition to the

right of a State to prosecute a claim, the right of individuals and cor

porations to appear as party-claimants. This would involve an exten

sion of the existing method for the prosecution of international claims,
since it would permit the filing of a claim by an individual rather than
the State of which the individual is a national.89 Concerning the present
method for the prosecution of these claims, the Committee on Foreign
Economic Cooperation of the Section of International and Comparative
Law of the American Bar Association states: "The American investor
must thus have recourse to the United States Department of State and

protracted negotiations may endure for many years with great result
ing financial losses, as experience has shown."40 This Committee con

curred with the recommendations of other bar association committees
that an "international commission" be established and resolved,

That the establishment of an international commission be approved to adjudi
cate and deterrnine all claims in respect to property taken by confiscation, di

rectly or indirectly, by concealed or constructive expropriation, and for such

other related purposes as shall be defined in jurisdiction to be given to the com

mission by treaty or agreement bilaterally between the United States and other

powers, or multilaterally, . . .41

38 Id. at 77. See also Committee Report, 7 The Record 219 (19S2).
39 See United States v. Diekelman, 92 U. S. 520 (1876) ; Borchard, The Diplomatic Pro

tection of Citizens Abroad (1915) ; 1 Oppenheim, International Law 584 (7th ed. 1948) ;
Borchard, The Access of Individuals to International Courts, 24 Am. J. Int. L. 359 (1930) ;

Dunn, The International Rights of Individuals, Am. Soc. of Int. L. Proceedings 14, 16-17

(1941); Hambo, Individuals Before International Tribunals, Am. Soc. of Int. L. Pro

ceedings 22 (1941).
40 Report of the Committee on Foreign Economic Cooperation, Proceedings Section

of International and Comparative Law, A. B. A., 64, 65 (1952).
41 Id. at 66.
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Since the problems involved in investments abroad are not limited to

the United States, and are of interest both to lender and borrower coun

tries, it would seem entirely useful and appropriate if a conference were to

be called for the purposes sketched herein. Although bilateral agreements
are doubtlessly more readily attainable, it would indeed be preferable
if invitations to participate were sent to all interested countries for the

purpose of securing a more encompassing multilateral treaty. Subse

quent to the creation of an International Claims Court it would be

simple in any Treaty of Friendship, Commerce and Navigation to

provide that any question of compensation to be made as a result of

any act of nationalization of property is to be submitted to and deter
mined by the International Claims Court.42
In connection with the establishment of a tribunal to hear claims

against governments arising out of acts of nationalization, it is to be re

membered that certain proposals have already been made that the Per
manent Court of Arbitration be utilized for this purpose.43 The central
idea behind these suggestions is to revitalize the Permanent Court of
Arbitration by effecting improvements in its organization and procedures
so as to make it a more attractive instrumentality to provide arbitral
panels to sit anywhere in the world rather than only at the Hague.
It has been predicted that, functioning through arbitral panels, the Per
manent Court of Arbitration could provide not only an effective forum,
but also panels of experts particularly qualified to adjudicate claims
arising out of the nationalization of foreign-owned property.44
3. Utilization of Government Guarantees
Since the previous suggestions obviously involve international agree

ment, the investor may still ask whether there is some immediate plan
that can be offered by the United States. At this juncture one may refer
to the guaranty program initiated by the Foreign Assistance Act of
1948,45 which made provision for a guaranty against the inability to
convert foreign currency receipts into American dollars because of for
eign exchange controls. This program, initiated to induce the flow of

*2 Committee Report, 1 The Record 219, 220 footnote 1 (19S2). "The basic idea is
to have a forum agreed upon in advance of a dispute where certain types of disputes
may be decided and to have this forum available for access by the individual party as

well as by the state involved."
43 Proceedings Section of International and Comparative Law, A. B. A., SO (1952).
** Id. at SI.
*3 62 Stat. 144 (1948) as amended, 22 U. S. C. � 1509(b)(3).
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American capital into foreign projects, sought to cope with the problem
of foreign exchange controls as one of the impediments to the invest
ment of capital abroad. Since this program proved to be disappointing
in stimulating investments abroad, in April, 1949, it was extended by
assuring the convertibility of accrued profits as well as the original
investment.*6 In 1950 the program was again broadened by covering
another obstacle to the investment of capital abroad. This extension in
cluded the risk of "expropriation or confiscation by action of the gov
ernment of a participating country."47 In 1951 the program was fur
ther broadened by including investments in countries eligible for aid
under the Mutual Security Act of 1951.48

Since the existing guaranty program has not been extensively utilized
and has not proved to be an incentive to investments abroad, it is pro
posed that the governing legislation and the administrative regulations
that implement it be amended in order to make the program itself more
readily available and more attractive.49 The present program may be
said to be ineffective insofar as its coverage has been narrowed by ad
ministrative interpretation and because of the uncertain scope of the
protection offerd.50
It is proposed that the entire guaranty program be reexamined. Since

th^, program potentially can play an important role in the present for
eign policy, the goal should be to minimize the difficulties encountered
in the negotiation of the guaranty. This inevitably involves the estab
lishment of more definite and specific criteria for determining whether
the particular investment is eligible for a government guaranty insofar
as it may further the policies of the American foreign aid program.51

46 63 Stat. SI (1949) 22 U. S. C. � 1509(b) (3) (i).
47 64 Stat. 199 (1950), 22 U. S. C. � 1509(b) (3) (v) (2) .

48 65 Stat. 373, 22 TJ. S. C. � 1651 (Supp. 1952), amended by 66 Stat. 144 (1952).
4� Note, 66 Harv. L. Rev. 514 (1953).
50 See Mutual Security Agency, Investment Guaranty Manual (1952).
51 The vagueness of the existing criteria can be gleaned from the Mutual Security

Agency's guide to investors. It states: ". . . the criteria used for approval of guaranty
applications may vary with the nature of the aid program in the country of investment.

However, in Europe, the objectives of increased production in support of European
rearmament and economic stability to that end, which are the prime objectives of the
Mutual Security Program in that area, will be the criteria generally applied to the guar

anty applications. This will include production contributing to essential civilian needs.
In the under-developed areas . . . the primary criterion will be the extent of the con

tribution which the proposed investment may be expected to make to the economic devel
opment and well being of the country of investment." Mutual Security Agency, Invest
ment Guaranty Manual 3 (1952).
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Although it may very well be that the guaranty program need not be

continued after a sufficiently comprehensive network of treaties has

been established affording adequate protection to the American investor,
until such treaties are negotiated the guaranty program should not be

abandoned. In fact it may very well supplement any protection afforded

by a treaty with the foreign country where capital is invested.

The plan and general idea of the government guaranty is simple and,
if properly administered, may be taken advantage of by more and more

investors. In substance it is a device whereby the United States gov
ernment will guaranty or otherwise insure the American investor

against the loss caused by nationalization or the inability to convert any

profits or other funds into dollars. For example, this technique has
been used in relation to American investments in Israel. Under the

program, prospective American investors in Israel who receive approval
of the project from the Israeli Government Investment Center may then

negotiate a contract of guaranty with the Mutual Security Agency in

Washington. If the United States were to be called upon to make good
its guaranty it would pay the American investor and would in turn

take over the claim against the Israeli government. The claim from
that point on would be handled on a diplomatic level. Clearly this
method has great possibilities. It recognizes that governmental mone
tary appropriations to foreign countries is not the permanent solution
to the problem of assisting foreign nations. This method calls upon
private enterprise to play a vital role in American foreign policy. It
is an acknowledgment that private capital, possessing not only a wealth
of finances but also technical and managerial skills, is the more natural
method to assist other nations increase their productive power. If

private enterprise is induced to play a full role in the economic effort
to aid foreign countries, the need for direct governmental help may be

substantially decreased.

4. United States Policy Limiting Sovereign Immunity
Another proposal that may justify consideration and study involves

the possibility of the application of the changed United States policy
concerning the granting of sovereign immunity to foreign governments
engaged in commercial operations. Although it was announced in 1948
that the Department of State was reconsidering the policy of request
ing immunity for foreign government-owned and government-operated
vessels,52 it was not until May 19, 1952, that the new United States

52 The New York Times, April 10, 1948, p. 29, col. 3.
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policy was announced. This new policy is stated in a letter from the

Acting Legal Adviser of the Department of State to the Acting Attor

ney General.53 After reference to the classical or absolute theory of sov
ereign immunity, the letter states that, "... it will hereafter be the

Department's policy to follow the restrictive theory of sovereign im

munity in the consideration of requests of foreign governments for a

grant of sovereign immunity."54 Under this newer restrictive theory
sovereign immunity will be recognized with regard to sovereign or

public acts (jure imperii) of a State, but will not be granted with re

spect to private acts (jure gestionis) .55 The Acting Legal Adviser of the
Department of State observed:

The reasons which obviously motivate state trading countries in adhering to

the (classical or absolute) theory with perhaps increasing rigidity are most

persuasive that the United States should change its policy. . . . Finally, the

Department feels that the widespread and increasing practice on the part of

governments of engaging in commercial activities makes necessary a practice
which will enable persons doing business with them to have their rights de
termined in the courts.56

In view of the fact that many states deny the existence of sovereign
immunity when the foreign government engages in commerce,57 the

adoption of the restrictive theory by the United States is in harmony
with the present trend of international law on the subject.58

53 26 Dept. of State Bull. 984 (19S2).
54 Id. at 98S.
55 Questions will continue to arise as to what acts are "sovereign or public," and

what acts are "private." Perhaps the best effort at a delineation can be found in Arti

cle 11 of the Draft Convention on Competence of Courts in Regard to Foreign States.

It provides: "A State may be made the respondent in a proceeding in a court of another

State when, in the territory of such other State, it engages in an industrial, commercial,
financial or other business enterprise in which private persons may there engage, or does

an act there in connection with such an enterprise wherever conducted, and the pro

ceeding is based upon the conduct of such enterprise or upon such act."
56 Ibid. The letter added: "It is realized that a shift in policy by the executive cannot

control the courts but it is felt that the courts are less likely to allow a plea of sovereign
immunity where the executive has declined to do so."
57 This newer restrictive theory originated in Belgium and Italy and has been em

braced by decisions of other countries and by specific treaties. See 2 Hackworth, Digest
of International Law 463 (1942) ; Bishop, New United States Policy Limiting Sovereign
Immunity, 47 Am. J. Int. L. 93, 96 (1953).
58 See Brinton, Suits Against Foreign States, 25 Am. J. Int. L. 50 (1931) ; Fenster-

wald, Sovereignty Immunity and Soviet State Trading, 63 Harv. L. Rev. 614 (1950) ;

Hervey, The Immunity of Foreign States When Engaged in Commercial Enterprises: A
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Although this proposal may involve difficulties, since, for example,
it might channel confiscated or nationalized goods into other countries,
thought should be given to the possibility of treating the foreign country
as a trader when a question concerning such nationalized property is

presented in the American courts.59 The idea, simply, would be to apply
the policy established by the Brussels Convention of April 10, 1926,
regarding merchant vessels and their cargoes, to foreign-owned nation
alized property which becomes the subject of litigation in the American
courts. By the Brussels Convention it was agreed that merchant vessels
owned or operated by foreign governments, and their cargoes, should
be subject to the same rules of liability, and to the same obligations,
as those applicable to private vessels, cargoes and equipment.60 Under
this analogy, by the nationalization of an industry a nation would be
deemed to have become a merchant or trader in relation to that industry
and its products, and, hence, would not be granted sovereign immunity.
Whether the courts treat the question of immunity as one of foreign

policy to be determined by the executive,01 or one of law,62 since the
courts "pay great attention in this field to the views of the Execu

tive,"63 it is certain that the courts will follow the new policy as ex

pressed in the letter of the Acting Legal Adviser of the Department of
State. The problem to be explored concerns the scope of the applica
tion of the new policy to cases of confiscations and nationalization.
Since this new policy pertains to sovereign immunity from suit in the

courts, it should be remembered that it does not purport to alter the
existing policy which grants foreign States an immunity from execution
and seizure.64 As stated in Dexter & Carpenter v. Kunglig Jarnvags-

Proposed Solution, 27 Mich. L. Rev. 751 (1929) ; Shepard, Sovereignty and State-Owned
Commercial Enterprises (1951); Note, 58 Yale L. J. 176 (1948).
59 See dictum of Lord Justice Scrutton in the Porto Alexandre, [1920] 30, 38-39 where

in he said: "no one can shut his eyes, now that the fashion of nationalisation is in the

air, to the fact that many states are trading, or are about to trade, with ships belong
ing to themselves; and if these national ships wander about without liabilities, many

trading affairs will become difficult."
60 2 Hackworth, Digest of International Law 463 (1941) ; 176 League of Nations Treaty

Series 199 (1937).
61 See Republic of Mexico v. Hoffman, 324 U. S. 30, 35, 41-42 (1945).
62 See Jessup, Has the Supreme Court Abdicated One of Its Functions? 40 Am. J.

Int. L. 168 (1946).
63 Bishop, New United States Policy Limiting Sovereign Immunity, 47 Am. J. Int. L.

93, 101 (1953).
** See Kuhn, Immunity of the Property of Foreign States Against Execution, 28 Am.

J. Int. L. 119 (1934).
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styrelsen65 where the court vacated an order of attachment and writ
of execution levied against property of the Kingdom of Sweden:

But consenting to be sued does not give consent to a seizure or attachment of
the property of a sovereign government. The clear weight of authority in this
country, as well as that of England and Continental Europe, is against all
seizures, even though a valid judgment has been entered. To so hold is not

depriving our own courts of any attribute of jurisdiction. It is but recognizing
the general international understanding, recognized by civilized nations, that a

sovereign's person and property ought to be held free from seizure or molesta
tion at all peaceful times and under all circumstances. Nor is this in deroga
tion of the dignity owed to our courts.66

Therefore, although under the new restricted policy relating to sov

ereign immunity it is possible to procure a judgment against a foreign
country, it is not likely that the property of foreign countries will be
seized and sold by way of execution of a judgment. On this particular
question, Professor Bishop has indicated that, even though the judg
ment against a foreign State cannot be enforced by execution process,
it "may have great value in determining the facts of its liability, and

may strongly influence it to make payment."67 On the problem of the
execution of judgments against foreign States, it is hoped that the policy
may eventually change so as to embody the doctrine proposed in
Article 23 of the Draft Convention on Competence of Courts in Regard
to Foreign States. This article provides:

A State may permit orders or judgments of its courts to be enforced against
the property of another State not used for diplomatic or consular purposes:
(a) When the property is immovable property; or

(b) When the property is used in connection with the conduct of an enter

prise such as is described in Article ll.68

Under the above rules if the act of nationalization and the operation
of an industry were to be regarded as a commercial or other business

enterprise within the scope of Article 11, any judgment procured in con

nection therewith would be enforceable under Article 23 (b).69
65 43 F. 2d 70S, 708 (2d Cir. 1930), cert, denied 282 U. S. 896 (1931).
66 Ibid. See 2 Hackworth, Digest of International Law 477 et seq. (1941) ; Duff De

velopment Co. v. Kelantan, [1924] App. Cas. 797.
67 Bishop, New United States Policy Limiting Sovereign Immunity, 47 Am. J. Int. L.

93, 102 (1953).
68 26 Am. J. Int. L. Supp. 475, 706 (1932). See Comments and illustrative treaties

and opinions, Id. at 706-714.
69 See n. 55, supra. For the interesting observation that the letter of the Acting

Legal Adviser of the State Department does not appear to limit the field of liability to
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5. Repudiation of the "Rule of Decision" Principle.
Once it is proposed that a foreign nation should no longer enjoy sov

ereign immunity from suit with respect to its "private" acts, it follows
naturally that the act itself should no longer enjoy immunity from

judicial scrutiny. This immunity from judicial review refers to the

present "rule of decision" principle70 or "act of State" doctrine,71 pur
suant to which "the courts of one country are bound to abstain from

sitting in judgment on the acts of another government done within its
own territory."72 This principle of judicial non-review73 of the foreign
acts of government is deeply rooted both in the United States74 and in

England,75 and has often resulted in sheltering foreign acts of confisca
tion. This result has followed even if the confiscated property at the
time of the litigation was in the territory of the forum76 and even if
the victim of the confiscation was a national of the forum.77
This principle has been stated by Mr. Justice Fuller, in the famous

case of Underhill v. Hernandez,� in the following language: "Every
sovereign state is bound to respect the independence of every other sov

ereign state, and the courts of one country will not sit in judgment
on the acts of government of another done within its own territory."79

suit to those cases in which "private"' acts of the foreign State are performed within the
United States, see Bishop, New United States Policy Limiting Sovereign Immunity, 47 Am.

J. Int. L. 93, 106, note 41 (1953).
70 Re, Foreign Confiscations in Anglo-American Law 19-21 (1951) (New York: Oceana

Publications, 1951).
71 2 Moore, A Digest of International Law 30-32 (1906) ; Holdsworth, The History

of Acts of State in English Law, 41 Col. L. Rev. 1313 (1941) ; Mann, The Sancrosanctity
of the Foreign Act of State, 59 L. Q. Rev. 42 (1943) ; Comment, 57 Yale L. J. 108 (1947).

72 Hatch v. Baez, 7 Hun. 596, 599 (N. Y. 1876).
73 ". . . this principle, whereby courts refuse to review foreign acts of government,

had its origin in the personal immunity from suit of a foreign sovereign." Re, op. cit.
supra, n. 70 at 21. "- . . it soon became an immunity ratione materiae, i.e. the act itself
was of such a nature as to prevent judicial inquiry as to its legality or validity." Id. at 27.

74 Underhill v. Hernandez, 168 U. S. 250 (1897) ; American Banana Co. v. United
Fruit Co., 213 U. S. 347 (1909); Oetjen v. Central Leather Co., 246 U. S. 297 (1918);
Ricaud v. American Metal Co., 246 U. S. 304 (1918); Bernstein v. Van Heyghen Freres
Societe Anonyme, 163 F. 2d 246 (2d. Cir. 1947) cert, denied, 332 U. S. 772 (1947).

75 Duke of Brunswick v. King of Hanover, 6 Beav. 1, 49 Eng. Rep. 724 (Ch. 1844) ;
Luther v. Sagor [1921] 1 K. B. 456, rev'd [1921] 3 K. B. 532; Princess Paley v. Weisz
et al. [1929] 1 K. B. 718.

� Oetjen v. Central Leather Co., 246 U. S. 297 (1918).
77 Ricaud v. American Metal Co., 246 U. S. 304 (1918).
78 Underhill v. Hernandez, 168 U. S. 250 (1897).
7� Ibid.
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Yet, the likely reason for its existence is found in a statement by Judge
Wallace who wrote the decision for the Court of Appeals in that case.
He declared:

It would not only be offensive and unnecessary, but it would imperil the
amicable relations between governments, and vex the peace of nations, to per
mit sovereign acts or political transactions of states to be subjected to the ex

amination of the legal tribunals of other states.80

Since the reasons thought to have justified its existence cannot be
said to have real merit today, the path is cleared for the repudiation
of the "rule of decision" principle. As has been stated elsewhere:

Even limited to its proper sphere the application of the principle to the many
cases that have come before the courts has led to unjust and harsh results. Its

complete repudiation would make possible the substitution of an international
standard of justice for the present judicial refusal to review the foreign act of
government.81

In this connection reference should be made to the recent case of

Anglo-Iranian Oil Co. v. Jaffrate,�2 decided by Mr. Justice Campbell of
the Supreme Court of the Colony of Aden. This case involved the ques
tion of title to about 800 tons of crude oil loaded on the S.S. Rose Mary in
Southern Iran. At the time of the action the ship was in Aden harbour.
The Anglo-Iranian Oil Co., a British corporation whose concession and

property in Iran had been nationalized by the Iranian Government in

1951, brought this action in detinue claiming title and right to posses
sion of the oil. The defendants (who purchased the oil from the Nation
al Iranian Oil Company, which had taken over the property and busi
ness of the plaintiffs in Iran) denied plaintiffs' title and relied upon
the Iranian nationalization laws of March and May 1951 which pur
ported to nationalize and expropriate all property vested in the plain
tiffs.83 The court gave judgment for the plaintiffs on the ground that
the nationalization law was contrary to international law since "The
Court could only find true plaintiffs' contention that expropriation had
taken place without compensation�and that was confiscation." The

80 65 Fed. 577, 579 (2d Cir. 1895).
81 Re, Foreign Confiscation in Anglo-American Law 170 (New York: Oceana Publi

cations, 1951).
82 Anglo-Iranian Oil Co., Ltd. v. Jaffrate and others, The Times, Law Report, January

9, 1953.
83 It was also contended that the Rose Mary entered Aden harbor under duress and

hence the Aden Court had no jurisdiction. This "plea of coercion" failed and did not de

prive the Court of jurisdiction.
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court applied strictly the English decisions84 which involved the doc
trine of non-review, and limited the doctrine to cases where a foreign
country confiscated the property of its own nationals. The court re

fused to give weight to the dicta in the English cases which clearly did
not limit the applicable doctrine to cases involving nationals of the con

fiscating country. Since the court found that expropriation without com

pensation was contrary to international law, "His Lordship was satis
fied that following international law as incorporated in the domestic
law of Aden, the Court must refuse validity to the Persian oil nation
alization law in so far as it related to the nationalized property of the

plaintiffs which might come within its territorial jurisdiction."
This decision by the Supreme Court of Aden indicates that when

property is within the jurisdiction of the court no difficulty is encoun

tered in determining the rights of the parties in relation thereto. Con

ceding that the Iranian nationalization law was contrary to international

law, the court did not apply the "rule of decision" principle and sug
gest to the plaintiffs that they seek redress through diplomatic chan
nels.85 The court itself proceeded to review the validity of the nation
alization law and made a determination as to the title and ownership of
the property in question. Whether the courts look to the executive to

determine whether they should continue to apply the "rule of decision"

principle86 or make the determination independently,87 the moment may
be said to be at hand for the courts to repudiate the "rule of decision"

principle.
Conclusion

Unquestionably, in the almost uncharted field of investments abroad,
many other suggestions could have been made. The British88 and
Swiss89 experience with financial and trade agreements could be explored

84 Luther v. Sagor, L. R. [1921] 3 K. B. 532; Princess Paley Olga v. Weisz et al.

[1929] 1 K. B. 718.
85 See materials cited in Re, op. cit. supra, n. 81 at 75. "Resort to Diplomatic Channels as

a Possible Remedy."
86 See discussion of Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F. 2d 246,

249 (2d Cir. 1947) on this point in Re, op. cit. supra, n. 81 at 151-152.
87 Jessup, Has the Supreme Court Abdicated One of Its Functions? 40 Am. J. Int. L.

168 (1946).
88 See Domke, On the Extraterritorial Effect of Foreign Expropriation Decrees, 4 West

ern Pol. Q. 12, 16 (1951) ; Rubin, Nationalization and Compensation: A Comparative
Approach, Chi. L. Rev. 458 (1950).

89 See Doman, Postwar Nationalization of Foreign Property, 48 Col. L. Rev. 1125
(1948).
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with profit. The field of taxation offers another fertile and invaluable
area for examination.90 The International Bar Association, having
recognized the fact that the double taxation of income is a serious
obstacle to international trade and economic development, recom

mended the negotiation of treaties to deal with the problem of double
taxation and also the enactment of domestic law to cope with the prob
lem.91 The proposals outlined herein, however, were aimed particularly
at the nationalization problem as a specific impediment to the invest
ment of capital abroad.
Even in this limited area, perhaps, it should have been mentioned that

certain partial relief may be available to the American taxpayer, who,
because of confiscation, has suffered a loss of foreign-owned property.
Under such circumstances, the taxpayer may be entitled to a deduc
tion for the loss pursuant to the provisions of Section 23 (e) of the In
ternal Revenue Code. Of course, where the foreign-owned property is

"nationalized", the determination must first be made that the foreign act
of government was in fact confiscatory notwithstanding any illusory or

otherwise unreal offer or promise of compensation.92 On this question
the courts have taken a realistic attitude and have allowed the deduc
tion unless provision was made for real and useful compensation.93
Concerning unfounded promises of compensation and the possibility of
indemnification as a result of resort to diplomatic channels, it is appro
priate to remember the language of Mr. Justice Stone that "The taxing
act does not require the taxpayer to be an incorrigible optimist."94
Nevertheless, this tax deductibility method, even when possible,95

is hardly a substitute for compensation. Not only does it shift part of

90 See United Nations publication on the "Tax Treatment of United States Foreign
Investments in Latin America." ST/ECA/18 (Jan. 20, 19S3).
91 See Report of Committee on International Law, New York State Bar Association,

Appendix A, 41-42 (1953).
92 See Dachand Ujlaki, Tax Aspects of Foreign Confiscations, 21 Geo. Wash. L. Rev.

447 (1953).
93 See Commissioner of Internal Revenue v. Brown, 54 F. 2d 563 (1st Cir. 1931) cert.

denied, 286 U. S. 556 (1932) ; Solt v. Commissioner of Int. Rev., 19 T. C. 183 (1952) ;
Emil Stern et al. 5 B. T. A. 89 (1926).

94 United States v. White Dental Manufacturing Co. of Pa., 274 U. S. 398, 403 (1927).
95 Insuperable difficulties may be encountered in the procurement of evidence from

certain foreign countries in order to establish the loss. See Report of Committee on Com

parative Civil Procedure and Practice on "Proof of Foreign Records and Documents in
Federal Courts," Proceedings Section of International and Comparative Law, A. B. A.
123 (1952).
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the loss to the United States, but it also presupposes that the victim of
the confiscation has a sufficient taxable income to take advantage of
the deduction. Interestingly enough, however, in these tax cases, where
there is an inquiry as to whether a taxpayer has suffered a deductible
loss because of a foreign act of government, one sees the courts "sitting
in judgment on the acts of another government done within its own

territory."96
It is manifest that no talismanic solution has been offered to cope

with the( difficult legal and political problems raised by the advent of
nationalization. The importance of the subject, however, demands that
all efforts designed to achieve a practical solution be encouraged. It
cannot be admitted that the problems are insoluble. No possibility
should be overlooked, nor should any suggestion be ignored because at
first blush it seems fanciful. It is only after all proposals have been

thoroughly studied and pursued that it can be said that these prob
lems received the treatment and deliberation that they rightly deserve.

96 See notes 72, 79 supra; Dach and Ujlaki, Tax Aspects of Foreign Confiscations, 21
Geo. Wash. L. Rev. 44S (19S3).
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FEDERAL LEGISLATION
DIGEST OF RECENT SIGNIFICANT FEDERAL LAWS

Tide Lands

Pub. L. No. 31, 83d Cong., 1st Sess. (May 22, 1953)
An Act confirming, establishing and vesting the title and the right

to natural resources in land under navigable waters and within state

boundaries in the state, or in a person holding under the state as of

June 5, 1950. This Act defines navigable waters as: non-tidal waters
that were navigable under the laws of the United States when that
state became a member of the Union or when it acquired sovereignty
over the waters; and the term also includes tidal waters up to three
miles from the coast. The seaward boundary of a state is defined as

the line described by the loci of points three miles seaward from the
low water mark of the coast, or three marine leagues in the Gulf of
Mexico. A clause of this Act states that this Act does not prejudice
the claim of any state to land beyond this three mile limit, if the state
claimed such land before or at the time it became a member of the
Union. By this Act Congress has vested title in the various states of
the United States of lands which the Supreme Court has decided ap
pertain to the Federal Government. United States v. California, 332
U. S. 19 (1947). See 40 Georgetown L. J. 287 (1952).

Criminal Law

Pub. L. No. 85, 83d Cong., 1st Sess. (June 29, 1953)
An Act to provide for the more effective prevention, detection, and

punishment of crime in the District of Columbia. Title III regulates
the methods and procedures in the keeping of records by the Metro

politan Police. Under Title IV are grouped miscellaneous provisions,
providing for, inter alia: the licensing of bottle clubs; the extradition
of an accused regardless of fugitivity; the dismissal from the District
Government of any employee who refuses to testify before any com

petent authority on the grounds of self-incrimination. Title II pre
scribes sentences for, and defines certain crimes. Under this Title it is
a crime to be present in any illegal establishment without a sufficient
excuse, or to be in possession of the implements of crime without a

valid excuse. This Act also amends the D. C. Code 1951, �� 22-1501,
70
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1504, with respect to gambling and provides for the seizure and forfeiture
of any chattel used in conducting any gambling activity.

Interstate Commerce

Pub. L. No. 88, 83d Cong., 1st Sess. (June 30, 1953)
By this Act Congress prohibited the movement in interstate com

merce, the manufacture for sale, sale, offer for sale in commerce, or im
portation, of clothes and fabrics of so highly an inflammable nature as

to be dangerous when worn by individuals or used for other purposes.
The Act sets up a standard of inflammability and provides for enforce
ment by the Federal Trade Commission. This statute is the outgrowth
of numerous accidents last year, in which childrens' costumes made out
of highly inflammable fabric were sold, and a disturbing number of
children seriously injured through the use of such costumes.

Naturalization

Pub. L. No. 86, 83d Cong., 1st Sess. (June 30, 1953)
An Act whereby any person serving in the armed forces after June

24, 1950 may be naturalized upon meeting this Act's requirements.
This Act provides an amendment to the general requirements of our

Immigration and Nationality Act, 66 Stat. 239, 8 U. S. C. A. � 1421(d)
(Supp. 1952). Under the terms of this amendment the above men

tioned person may become naturalized if: he lawfully entered this
country; was physically present for a single period of at least one year
before entering the armed services; served at least 90 days in the armed
services and received an honorable discharge; two witnesses attest to
his moral character; and he meets other non-conflicting requirements
in the Immigration and Nationality Act. By the terms of this amend
ment the above mentioned veteran is not required to meet such stringent
qualifications as are required by the general law.

Economic Legislation

Pub. L. No. 163, 83d Cong., 1st Sess. (July 30, 1953)
This Act provides for the liquidation of the Reconstruction Finance

Corporation. By its terms the assets and liabilities of the Corporation
are transferred to the Secretary of the Treasury who is to administer
them in the liquidation proceedings. Title II of this Act established the
Small Business Administration, which is empowered: to make loans to
small concerns; to enter into contracts with the United States Govern-
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ment and to arrange for the performance of these contracts by letting
subcontracts to small businesses on matters of government policies and

procurement. The avowed aim of this Act is to encourage the small
business which is the cornerstone on which is built our American economic
system of free competition.

Continental Shelf

Pub. L. No. 212, 83d Cong., 1st Sess. (Aug. 7, 1953)
An Act declaring that the seabed of the Outer Continental Shelf ap

pertains to the United States and is subject to its jurisdiction, control,
and power of disposition. This Act defines the Outer Continental Shelf
as all submerged lands lying over three miles seaward of the coast,
or three marine leagues in the Gulf of Mexico. The administration and

leasing of these lands by the Secretary of the Interior is provided for
herein. By this Act Congress has claimed sovereignty over lands lying
traditionally beyond the jurisdiction of the United States. Cunard S. S.
Co. v. Mellon, 262 U. S. 100 (1922).



NOTES

THE LIABILITY OF CAB ASSOCIATIONS IN THE
DISTRICT OF COLUMBIA

Introduction

NYONE even casually familiar with the streets of the District of
Columbia is aware of the inordinate number of taxicabs which operate

on them.1 This comparatively large number of licensed cabs2 operating
in the City of Washington is, of itself, probably of little importance to

the average person except to the extent that such number is variously
convenient, when one is in need of a cab, and a nuisance, when one is

attempting to negotiate the streets without hired assistance. How many
people, however, are familiar with the fact that over half of the licensed
cabs in the District, although they may appear to be owned and op
erated by taxicab companies, are actually individually owned?3 Such
a fact acquires tremendous practical significance when the financial re

sponsibility of individual cab owners is compared to that of companies
owning fleets of cabs.4
All District cabs can be classified into one of the following groups:

1 In 1952 there was a total of 9,944 licensed taxicabs operating in the District of

Columbia. 40th Ann. Rept. P.U.C. D.C. (1952).
2 It should be noted that there is no statute or regulation limiting the number of cabs

which may be licensed in the District. S. 880, 83d Cong., 1st Sess. (1953), now pending
before Congress, would change this.

3 In 1952 there were 4,531 taxicabs operating in the District of Columbia under the

insignia and color scheme of one of 18 taxicab associations, as distinguished from taxicab

fleets or companies. In addition there were 703 vehicles licensed to operate as independent
cabs. 40th Ann. Rept. P.U.C. D.C. (1952).

* The law provides that the Public Utilities Commission shall require a bond, insurance

policy or insurance certificate be filed with it for each cab licensed to operate in the

District of Columbia. Such bond or insurance policy is to be conditioned for payment
to persons recovering a judgment for property damage, injury or death arising out of

the operation, maintenance, use or faulty construction of the cab; and such bond or

policy must be at least for the face amount or $5,000.00 for bodily injuries or death and

$1,000.00 for property damage, on any one judgment, and $10,000.00 for bodily injuries
or death and $1,000.00 for property damage, on multiple judgments arising out of the

same action. D. C. Code 1951, � 44-301. (A further provision of this statute provides, in
the alternative, for the filing of a blanket bond or the maintenance of a sinking fund

to cover a number of commonly operated cabs, in lieu of a bond or insurance policy
on each individual vehicle.)

73
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1. individually owned and operated;5 2. fleet owned and operated;6
3. individually owned but operated under the common color scheme
and insignia of a so-called taxicab association composed of a group of
individual cab owners organized for common benefit.7 A party injured
by the negligent operation of an individually owned cab must rely on

the individual owner's personal assets to satisfy any damages suffered
in excess of the insurance carried on the vehicle. But a party injured
by a company owned or fleet cab may have the corporate assets avail
able for satisfaction of any claim amounting to more than the insurance

coverage. In a very real sense company cabs offer greater protection for
the public. But what protection in excess of insurance coverage does the

public have when injured by the negligent operation of an association
cab? Is the additional protection limited to the personal responsibility
of the individual owner, or does it extend to the more dependable
assets of the association? The answer to this question is contained in
a series of District of Columbia cases involving defendant cab associa
tions. It is the purpose of this note to summarize and to clarify the
law on this point.
In dealing with the question of cab association liability, the courts of

the District have tempered the principle that a party, who neither owns

6 An independent cab can be easily identified, since, as provided in Section 28 B (g)
of the Public Utilities Commission Regulations Governing Taxicabs and Sightseeing
Vehicles Less Than Eight Passengers, "A taxicab operated by an independent owner, not

a member of a company, fleet, or association, shall have painted on the body and

wheels a band of chrome yellow or sapphire blue. . . . The band on the body shall
be approximately four (4) inches in width and extend along the sides and the rear of
the vehicle at the level below the window openings."

6 The owner of twenty or more taxicabs may receive permission from the Public
Utilities Commission to operate all his cabs under a common insignia and color scheme.

Although such a fleet of cabs may be owned by an individual party, the existing 37
taxicab fleets are all owned and operated by corporations. (For simplicity in comparing
these fleet operations with taxicab associations, fleet owners are referred to as "cab

companies" or "true cab companies" throughout the remainder of this note.)
7 Section 28 A (a) of the Public Utilities Commission Regulations Governing Taxicabs

and Sightseeing Vehicles Less Than Eight Passengers defines a taxicab association as

". . . a group of taxicab owners organized for the purpose of common benefit as regards
operation, color scheme, and insignia." Although the detailed functions of the 18

existing taxicab associations may vary considerably from one to another, normally such
an organization provides its members with a common telephone service, reduced gasoline
and oil prices, and a certain amount of common advertising. Some of the associations
actually hold title to the cabs of the members as chattel mortgagees or as conditional
vendors.
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nor directly or indirectly operates a motor vehicle, can be legally re

sponsible for such vehicle's negligent operation. The application and
effect of this principle have been changed by certain legal devices and
fictions working in favor of persons injured as a result of the negli
gent operation. And although much might be said in support of a

rule that the liability of cab associations is coextensive with the lia

bility of true cab companies for reasons of public policy, yet the courts,
by leaning in varying degrees upon presumptions and estoppels, have

meticulously avoided expressly deciding these cases on policy grounds.
A detailed examination of a number of cases involving defendant cab
associations reveals the answer to the over-all question of the legal
responsibility of these organizations, and as an important sidelight, dis
closes certain technical aspects of the law of evidence as applied to

such a case. The ofttimes fine legal distinctions resorted to by the
courts in dealing with this problem appear to flow from a deter
mined effort to resolve well recognized rules of agency, which in general
would dictate in favor of the associations, with a policy of providing in
nocent plaintiffs with financially responsible defendants.

The Presumption Operating Against Cab Associations

A party injured by the negligent operation of any commercial vehi
cle in the District of Columbia has available to him the common law

presumption that such vehicle was being operated, at the time of the

accident, under the authority of the person or company whose name

appears thereon. This principle appears to have been announced for the
first time in this jurisdiction in Calias v. Independent Taxi Owners'
Ass'n.8 Since that case, it has become an extremely important but often
confusing principle in cab association litigation.
It should be noted that this presumption, which hereinafter occa

sionally is referred to as the Callas rule or Callas presumption, is two-

pronged: first, the basic fact of the insignia on the cab raises the pre
sumed fact9 that the cab is owned by the individual or company whose
name it bears; second, this presumed fact of ownership is, in turn, a

basic fact which raises the further presumed fact that, at the time of
the accident, the vehicle was being operated by the named person or

company, either directly or through an agent. Thus, a plaintiff can

8 62 App. D. C. 212, 66 F. 2d 192 (1933), cert, denied, 290 U. S. 669.
9 See Am. Law Inst. Code of Evidence, Rule 701 (1942) for definition of basic and pre

sumed fact.
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establish a prima facie case against a cab association merely by showing
that the vehicle which was negligently operated to his injury bore the
name of the association. Negligence being demonstrated, the name raises
the presumption that the cab was owned by the defendant and that the
driver was an agent of said defendant. The two presumptions included
in the Callas rule are clearly indicated in a portion of a Pennsylvania
case quoted with approval in the decision, and which reads as follows:10

So far as the Hability of the defendant was concerned, the plaintiffs' case rested

wholly upon a presumption. There was no evidence as to who was the owner

of the truck that inflicted the injury, nor as to who was in charge of it when
the collision occurred. There was evidence, however, that the truck bore the
name of the defendant company. This was sufficient to establish, not only a

prima fades that the defendants were the owners of the truck, but also that it
was then in charge of their servant or employee. This was presumptive evi

dence, and, as has frequently been ruled, was quite sufficient to carry the case

to the jury. Holzheimer et ux. v. Lit Brothers, 262 Pa. 152, 105 A. 73, 74

[emphasis added].

In the Callas case the plaintiff was a street vendor who was injured
in a collision between his pushcart and a cab bearing the name and

insignia of the defendant association. The trial court directed a verdict
for the association because there was testimony "that the company was

not engaged in the cab business, and ibecause the accident occurred to

a pedestrian and not to a passenger. . . .mi On appeal, however, it
was held that the taxicab was "... legally presumed to be in the cus

tody and on the business of the person whose name it bore," and that
"Whether the effect of this presumption was overcome by the testi

mony of the president of the company that it did not own a cab, and
his intimations that it was not in the cab business was a question of fact
for the jury, and consequently its decision as a question of law by the
court was error."12

First, contrary to what has been stated previously, the Callas pre
sumption is not merely a neat composition of a presumption of owner

ship and a presumption of agency. To repeat for clarity, the court held
that the vehicle involved was "... legally presumed to be in the custody
and on the business of the (association)."13 Ownership of the vehicle

10 62 App. D. C. 212, 214, 66 F. 2d 192, 194 (1933).
n Id. at 213, 66 F. 2d at 193. The distinction between liability to a pedestrian and

liability to a passenger will be discussed infra.
12 62 App. D. C. 212, 214, 66 F. 2d 192, 194 (1933).
13 Ibid.
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plus an agency relationship between the owner and the driver add up
to a situation wherein the said vehicle is in the custody and on the
business of the owner. However, this is not the only situation in which
a vehicle can be said to be in the custody and on the business of a par
ticular party. Consider for example a company which rents a fleet of
taxicabs. Such a leasing arrangement would put cabs at that company's
disposal for the purpose of carrying on a taxi business, and yet would
allow this company to rebut the Callas presumption if it were conceived
to be simply a presumption of ownership. It is suggested that a more

accurate shorthand description of the Callas rule, if any shorthand de

scription could be completely accurate, is that the insignia on a taxicab
raises a presumption of legal responsibility in the party named.14
Although such a presumption is indeed broad and in practice ex

tremely burdensome on defendant cab associations, it is an entirely
logical extension of the older doctrine that a presumption of ownership
arises from the name inscribed on a commercial vehicle. Is it not

logical to hold that if there is control even without ownership, there
should be responsibility? Then also, since there is reason to believe that
some cab associations vis a vis true cab companies are merely organiza
tional devices for limiting liability,15 public policy alone should at least

put the burden on the associations to proceed with evidence that they are
not engaged in a taxicab business.
After the presumption had once been raised in the Callas case, "Whether

the effect of [it] was overcome by the testimony . . . that it [the Com

pany] did not own a cab, and . . . that it was not in the cab business
was a question of fact for the jury. . . ,"16 This indicates two things:
first, the defendant association had adequately discharged the burden

placed on it by the presumption of legal responsibility by going forward
with the evidence; and second, the defendant association, although hav

ing overcome the possibility of a directed verdict for the plaintiff by
having met the burden of coming forward with credible evidence contrary
to the presumed fact, yet had not passed ". . . through the area of jury
questions"17 to a directed verdict for itself. This presumption, in other

14 Cf. Tarman v. Southard, 205 F. 2d 705 (D. C. Cir. June 4, 1953). Note particularly
the use of the term "responsibility".

15 It is suggested that where the association purchases cabs and in turn "sells" them

to its members on an easy-payment installment basis, and at the same time engages
in the other usual cab association activities, there is substantial reason to believe that
such an organization is a cab company hiding behind the association label.

16 62 App. D. C. 212, 214, 66 F. 2d 192, 194 (1933).
17 Hiscox v. Jackson, 75 App. D. C. 293, 294, 127 F. 2d 160, 161 (1942).
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words, functions in the same manner as do presumptions in general. When

raised, a presumption shifts the burden of proceeding with the evidence to
the opposing side.18 If the opposition does not introduce credible evidence
on his own behalf, the burden of proceeding has not been discharged and
the proponent of the presumption is entitled to a directed verdict on the
issue raised.19 If, however, the opposition introduces substantial evi
dence contrary to the presumption, and such evidence is reasonably sub

ject to contradictory interpretation, then a question of fact remains for
the jury.20 Finally, if the opposition introduces evidence contrary to the

presumption sufficient to avoid a directed verdict for the proponent,
and, in addition, this evidence shows conclusively that the facts are

contrary to the presumption, then the opposition is entitled to a di
rected verdict.21
Again returning to the Callas decision, it was held that a plaintiff is

entitled to have a jury pass on the liability of a defendant cab associa
tion despite the fact that the record shows that such defendant owns

no cabs and despite the "intimation that it was not in the cab busi
ness".22 Although the point was not here decided with any degree
of clarity, it is suggested that had the trial court accepted the testimony
concerning the association's non-ownership of taxicabs as conclusive
and uncontradicted, the association would still not have been entitled to a

directed verdict since there remained a question of fact as to whether it
was responsible even though not the owner. In other words, in order to
be legally entitled to a directed verdict when negligent operation by an

18 E.g., Rosenberg v. Murray, 73 App. D. C. 67, 116 F. 2d 552 (1940).
19 Hiscox v. Jackson, supra, n. 17. See Recent Decisions, 40 Georgetown L. J. 143

(1951) indicating that some courts hold that any evidence contrary to the basic fact

will rebut the presumption. This seems to be the majority view. The Model Code of

Evidence requires that the contrary evidence be such as would "support a finding" of
the non-existence of the presumed fact, before the presumption is rebutted. Am. Law
Inst. Code of Evidence, Rule 704(1) (1942).

20 Callas v. Independent Taxi Owners' Ass'n, 62 App. D. C. 212, 66 F. 2d 192 (1933),
cert, denied, 29 U. S. 669. See Harlem Taxicab Ass'n v. Nemesh, 89 U. S. App. D. C. 123,
191 F. 2d 459 (1951) re "substantial evidence"; Simon v. City Cab Co. Inc., 64 App.
D. C. 364, 78 F. 2d 506 (1935), cert, denied, 296 U. S. 640 (1935) re "reasonably subject
to contradictory interpretation"; Rosenberg v. Murray, 73 App. D. C. 67, 116 F. 2d 552

(1940) re "credible evidence" See also Recent Decisions, Georgetown L. J. 143 (1951)
in connection with the amount of evidence necessary to rebut a presumption in the D. C.
courts.

21 Marchetti v. Olyowski, 86 U. S. App. D. C. 215, 181 F. 2d 285 (1950).
22 62 App. D. C. 212, 214, 66 F. 2d 192, 194 (1933).
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authorized driver has been established, a cab association must conclu
sively establish by uncontradicted evidence that it was not in the busi
ness of operating the taxicab which caused the injury.
As a practical matter, a defendant cab association is probably in no

better position than a true cab company insofar as its prospect for a

favorable directed verdict is concerned. There are cases in which it has
been held that a defendant association should rightfully have been sus

tained on motion for a directed verdict, but it is submitted that these

holdings would have been the same had the association in fact been a

cab company. For example, in Marchetti v. Olyowski,23 after the plain
tiff had raised the Callas presumption, the court stated:24

Here the uncontradicted evidence showed conclusively that at the time of the
accident the car was in the possession of Nolan, a total stranger to American
Cab Association [the defendant], who had no authority, express or implied, to
operate it in the name or under the colors of the Association, and whose use

of the cab bearing that name and those colors was without its knowledge or

consent.

This case turned on an agency question and in reality had nothing to

do with the fact that the defendant was an association of cab owners

and not itself the owner of the vehicle involved.25 It should be remem

bered that the Callas rule involves a presumption of agency within the
over-all presumption of legal responsibility. The question of whether
the driver was an agent of the party whose name appears on the vehicle
arises whether the named party is the owner of the vehicle or not. If in
fact the driver is a thief or is otherwise a stranger to the association or

company named on the cab, then the fact of ownership, in the case of
the true cab company, and the presumption of responsibility without

ownership, in the case of the cab association, become moot. Thus, al

though a cab asssociation, a fortiori a cab company, is entitled to a di
rected verdict when it establishes by evidence not subject to any con

tradictory interpretation that the driver is unknown to it, a directed ver

dict is not available to a cab association merely by conclusive proof
that it does not own the vehicle.
Harlem Taxicab Ass'n v. Nernesk26 throws additional light on the

23 86 U. S. App. D. C. 215, 181 F. 2d 285 (1950).
24 Id. at 217, 181 F. 2d at 287.
25 E.g., Simon v. City Cab Co. Inc., 64 App. D. C. 364, 78 F. 2d 506 (1935), cert.

denied, 296 U. S. 640 (1935).
26 89 U. S. App. D. C. 123, 191 F. 2d 459 (1951).
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proper interpretation and use of the Callas rule. This case follows the

precedent of the Callas case by ruling that a plaintiff, in an action against
a defendant cab association, is not entitled to a directed verdict after
having raised the Callas presumption, if the defendant has introduced
substantial evidence contrary to the presumption. In this regard the
court stated:27

... An association's name and insignia raise a presumption that it owns or

controls a cab on which they appear, but this is decisive only in the absence of

contrary evidence. . . . When substantial evidence contrary to a presumption
is introduced, the underlying facts that originally raised the presumption may or

may not retain some degree of probative force as evidence but they no longer
have any artificial or technical force; in other words, "the presumption falls out
of the case. It never had and cannot acquire the attribute of evidence in the
claimant's favor. Its only office is to control the result where there is an

entire lack of competent evidence." Del Vecchio v. Bowers, 296 U. S. 280, 286,
56 S. Ct. 190, 193, 80 L. Ed. 229.

Since the defendant here had introduced testimony that ". . . it had
no interest in the cab, owned no cabs, got no revenue from the operation
of cabs, and had no control over the activities of any cab owners,"28
the court held that the trial judge had erred in directing a verdict for
the plaintiff against the association. Initially then, the Harlem case is
an example of the kind of evidence a cab association can introduce
which will suffice to carry the question of its liability to the jury.29
But does the case offer any information as to the quantum of evi

dence necessary to allow the defendant to obtain a directed verdict in
its favor? Is the Harlem case authority for the proposition that a cab

association, by introducing uncontradicted evidence of non-ownership
of, of non-interest in, and of non-control over the cab which caused the

injury, thereby not only rebuts the presumption of responsibility to

the extent that the plaintiff is not entitled to a directed verdict, but
also to the extent that it itself is entitled to a directed verdict? It would
seem not. The question of whether this evidence on the defendant's
part would have been sufficient to sustain its motion for a directed ver

dict was not before the court. The language in the opinion to the
effect that the defendant's testimony caused the presumption to fall

27 Id. at 124, 191 F. 2d at 461.
28 Id. at 124, 191 F. 2d at 460.
29 The testimony here was by an interested witness, the president of the defendant

association. See Bobbe, The Uncontradicted Testimony of an Interested Witness, 20 Corn.
L. Q. 33 (1935); Comments, 45 Mich. L. R. 1034 (1947).
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out of the case cannot be construed to mean that there is no question
remaining for the jury as to the defendant's liability. The court was

cautious to indicate further that "the underlying facts that originally
raised the presumption may . . . retain some degree of probative force
as evidence. . . ."30 In other words, it remained for the jury to weigh
the above-mentioned testimony introduced on behalf of the defendant
with any evidence which the plaintiff introduced supporting the theory
that the defendant should answer for the negligence (a part of which
was the evidence which raised the presumption, i.e., the name on the

cab).
Carrying this analysis further, it appears that if the plaintiff has no

evidence to support its allegation that the defendant association is lia
ble�other than proof that the vehicle bore the defendant's name�and
has no other theory upon which to proceed against the association, then
the defendant would be entitled to a directed verdict when it shows by
uncontradicted evidence that it neither owned nor otherwise controlled
the cab. The presumption having been rebutted by the introduction
of evidence supporting the non-existence of the presumed fact of re

sponsibility, nothing remains in support of the plaintiff's claim other
than the basic fact that the taxi exhibited the insignia of the defend
ant. This basic fact is not contrary to the rebutting evidence of non-

ownership and non-control of a cab, and thus there is no issue for the jury
to consider.31 This conclusion was recognized in the Harlem case when
the court said that "in the absence of estoppel an incorporated or un

incorporated association of cab owners which neither owns nor operates
cabs and has no control over their operation is not responsible for the

negligence of a member of the association, or the member's agent, in
operating his cab."32 Therefore, although the plaintiff is entitled to a

directed verdict against a defendant association until the latter rebuts
the Callas presumption with "credible" or "substantial" evidence, the
association itself is entitled to a directed verdict, if, after having re-

30 89 U. S. App. D. C. 123, 124, 191 F. 2d 4S9, 461 (1951).
31 Some might argue, however, that the basic fact could support a logical inference of

ownership, aside from its function of raising the presumption.
32 89 U. S. App. D. C. 123, 124, 191 F. 2d 459, 461 (1951). The special problems of

suing an unincorporated association in the District of Columbia are not considered in
this note. Of the eighteen cab associations presently in business, only two are not incor

porated. See Champ v. Atkins, 76 TJ. S. App. D. C. 15, 128 F. 2d 601 (1942) for an indi-
cation that all of the members of an unincorporated cab association are subject to suit
for the negligence of one of their number.
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butted the presumption, no evidence is available on behalf of the plain
tiff which is reasonably contrary to the rebutting evidence.33 The area

between these two situations presents a question of fact for the jury.

Plaintiff Entitled to Instruction on Joint Enterprise
Another theory upon which injured parties may proceed against taxi

associations is the so-called theory of "joint adventure" or "joint enter
prise". It will be recalled that in general a joint adventure is a com

bination of two or more persons, where a profit is jointly sought in a

specific venture without any corporate or partnership designation.34
This term has been borrowed from commercial law and employed in the
field of tort law to denote, among other things, the relationship be
tween a driver and his companion on an automobile business trip. In
such a case the trip is said to constitute a joint enterprise, and joint
liability between the entrepreneurs results if there exists both a com

munity of interest in the trip and an equal right to direct and control
the operation of the vehicle.35
Although the term generally connotes a relationship similar to a part

nership of limited scope and duration, it has been held in the District
of Columbia that the relationship between the owner of a cab and the
association whose insignia are displayed thereon, might be a joint ven
ture.36 When applied to a cab association case, the joint enterprise
theory reasons that the owner and the association are engaged in a

single business enterprise wherein they have combined their property,
money and skill for the purpose of operating taxicabs for hire in the
District of Columbia 37 Thus, it is conceived that the fictitious person
of the corporate association may be a joint entrepreneur with each owner

of each cab bearing its name.38

33 An example of the type of evidence which is contradictory to evidence which will
rebut the presumption of responsibility, is proof that the cab was registered in the name

of the defendant association. Thus, where the defendant disclaims ownership or control
over the vehicle, the jury must weigh this disclaimer with the contrary fact that the

legal title to the vehicle is in the defendant. See Tarman v. Southard, 205 F. 2d 70S
(D. C. Cir. June 4, 1953), although decided on a different point.
34 E.g., McCausey v. Burnet, 60 App. D. C. 201, 202, 50 F. 2d 491, 492 (1931).
35 Stearns v. Lindow, 63 App. D. C. 134, 136, 70 F. 2d 738, 740 (1934); Gasque v.

Saidman, 44 A. 2d 537, 539 (Mun. App. D. C. 1945).
36 Gale v. Independent Taxi Owners' Ass'n, 65 App. D. C. 396, 84 F. 2d 249 (1936).
37 Ibid.
38 See n. 32, supra, with regard to unincorporated associations.
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There are obvious technical problems which arise from appropriating
a term from one field of the law into another. For example, the term

may bring with it connotations which are totally inapplicable in the new

environment. Clever opposition, by pointing to these shortcomings, may
not only defeat the use of the term and the theory for which it is a

name, but also may be successful in obscuring the rationale behind the
term and theory. In addition, a theory can be limited, extended and
otherwise distorted when put to work in a foreign field, and these changes
in turn may be inapplicable, and therefore troublesome, when pleaded in
the original field.
But disregarding the probability that the term joint enterprise is not

technically appropriate for use in cab association litigation, it is never

theless important to determine whether its use is an impediment to

justice. It is suggested that the rationale behind an instruction to the

jury to the effect that the defendant association may be engaged in a

joint venture with the owner of the cab, is the same reasoning that leads
to the presumption that a cab association is responsible for the operation
of its cabs even though it may not own them. That is not to say that
a presumption of joint enterprise arises in these cases. It is merely a

mode of raising the question of whether the association may actually
be in the cab business as is evidenced by such things as the amount of
control it may or may not have over the operation of the cabs, and the

profits it may or may not enjoy from such operation.
In a hypothetical case, assume that the plaintiff has made out a prima

facie case against a cab association by invoking the presumption arising
from the color and insignia on the taxi, and that the defendant associa
tion has rebutted this presumption by evidence in contradiction to the

presumed fact of responsibility. Then assume further that the record
shows that the members of the association, in order to maintain their

membership, are obligated to keep their respective cabs in operation
twenty-four hours a day; that they must respond to radio directions
from the central office of the association as to routing and passengers;
and that they must remit a certain percentage of their receipts to the
association. Certainly, under the Callas and Harlem decisions, these cir
cumstances would present a question of fact the answer to which should
control the defendant's liability. An instruction is necessary to present
this question to the jury, and one employing the term "joint enter

prise" may adequately serve this purpose, particularly in view of the
fact that jurors would not have preconceived notions of the technical
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limitations of the term. Although the theory of joint enterprise as ap
plied to these cases is conceived to be separate and distinct from the
Callas rule, it is submitted that the theory and a requested instruction
on the theory, as exemplified in Gale v. Independent Taxi Owners

Ass'n,39 is merely a special variation of what was already stated to be
the law in the Callas case. The underlying and ultimate query in each
instance is whether or not the association is in the business of operating
taxicabs, and liability in each instance flows from an element of con

trol which the association may or may not have over the cab involved.

The Automobile Financial Responsibility Act

An additional and apparently confusing aspect of the law in the field
under discussion is the question of the part played by the local Auto
mobile Financial Responsibility Act40 in prosecuting cases against cab
associations. The Act provides for the conclusive presumption that
the driver of an automobile is the agent of the owner, if such driver
is operating the vehicle with the express or implied consent of the owner ;
and further, that proof of ownership shall be prima facie proof of con
sent.
Even prior to the enactment of this statute there was a well recog

nized common law rule prevailing in the District of Columbia to the
effect that proof of ownership of a vehicle raises the presumption that
the vehicle was being operated at the time of any accident by the owner

either personally or through an agent.41 At common law the defendant
owner could defend himself by proving that the operator was in fact
not his agent, but was using the vehicle solely for his own purposes. The
Act has served to eliminate this defense by making consent the equiva
lent of agency.42 Therefore, an owner can defend now only by showing
that the driver did not have his consent to operate the car.

Both the Act and this earlier common law presumption of agency
would seem to have application only in cases where the defendant is
the owner of the vehicle which caused the injury, and therefore would
seem to have no application in a case against a cab association. How

ever, where there is reasonably contradictory evidence as to whether

39 65 App. D. C. 396, 399, 84 F. 2d 249, 252 (1936).
40 D. C. Code 1951, � 40-403.
41 Walsh v. Rosenberg, 65 App. D. C. 157, 81 F. 2d 559 (1935), cert, denied, 298

U. S. 663; Curry v. Stephenson, 58 App. D. C. 162, 26 F. 2d 534 (1928).
42 Rosenberg v. Murray, 73 App. D. C. 67, 116 F. 2d 552 (1940).
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the association does or does not own the cab, i.e., where the record title
to the vehicle is in the association's name but it is claimed that this
is only a security arrangement and that the equitable ownership is in
someone else, the plaintiff is probably entitled to receive a jury instruc
tion on the Act. Under these circumstances the court could properly
charge the jury that if, upon consideration of all the evidence, it should
find that the defendant association owns the taxicab involved, then it
is presumed that the driver was operating the cab with the association's
consent; and further, that such consent makes the association liable for
the driver's negligence. Even where a question of fact does arise as to

the ownership of the cab, the defendant association can, as is usual
with presumptions, rebut this statutory presumption of consent by in

troducing evidence contrary to it. Then, assuming that the evi
dence regarding consent was reasonably subject to contradictory inter

pretation, the jury should be told that if they find that the association
both owned the vehicle and consented to its operation by the driver, the
association must answer for the driver's negligence in operating the cab.
But where uncontradicted proof shows that the vehicle was not, at

the time of the accident, being operated with the consent of the associa
tion, even were the jury to find that the association owned the vehicle,
the association would be entitled to a directed verdict. Such would be
the case, for example, when the cab was being operated by a thief.

However, when the Act is technically applicable in cab association

litigation as indicated above, it would seem to be of little additional
value to plaintiffs in view of the fact that the common law presumption
of responsibility, arising from the name on the cab, itself puts the

burden on the association to disclaim, inter alia, ownership and agency.
And assuming the jury found against the association on the question of

ownership, a finding which would put the association in the same legal
position as a true cab company, then the association would be relieved

of liability only if it prevailed on the issue of agency. In other words,
the jury would have to find that the driver was not the agent of the

owner-association at the time of the accident�remembering, of course,
that the burden of persuasion is on the plaintiff. While it is true that the
Act is an advantage to claimants against private individual car owners,
since it is more difficult for these defendants to overcome a presump
tion of consent than a presumption of actual agency, such is not a par
ticular advantage in cases involving commercial vehicles. In this latter

instance, the same testimony which in practice would be used to over

come a presumption of agency, would at the same time generally go
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toward overcoming a presumption of consent.43 In other words, if an

action is for damages resulting from the negligent operation of a vehi

cle being operated as a taxicab, any evidence which the owner may sub

mit in support of an allegation that the driver was not his agent, would
likewise be evidence contrary to a presumption of consent. Operation
of a commercial vehicle by the servant of the owner within the scope of
the former's employment presupposes consent, and conversely, opera
tion of a commercial vehicle by one who is not the agent of the owner

or by the agent of the owner while outside the scope of his employment,
presupposes a lack of consent.
In conclusion, the Automobile Financial Responsibility Act can be

properly raised in litigation against cab associations only where there
exists a real question as to whether or not the association in fact owns
the cab involved; but even in these cases it is normally of little value
to a plaintiff since, practically speaking, the Callas presumption includes
all of the procedural advantages for an injured plaintiff offered by the
Act.

The Cab Association May Be Estopped

Starting again with the fundamental proposition that it would be in
conflict with well recognized legal principles to hold an association,
which neither owns nor controls the operation of cabs, responsible for
the negligence of a member-driver merely on the basis of such member

ship,44 the courts have considerably tempered this proposition by the

equally well recognized rules of estoppel. Thus, in a proper case, the
association may be estopped to deny that the cab involved in the litiga
tion is not owned or controlled by it.
The leading District of Columbia cab association case in which lia

bility was based on an estoppel is Rhone v. Try Me Cab Company.45
In this case the action was brought by a passenger for injuries result

ing from the negligence of a driver in the operation of a cab. The facts
showed that the cab bore the name and insignia of the association; that
the vehicle was registered with the Director of Traffic in the name of
the association; that the association advertised cab service in the yellow
pages of the local telephone directory; that the plaintiff telephoned the
association for service; and that the plaintiff was injured while a pas-

43 See ibid.
44 Harlem Taxicab Ass'n v. Nemesh, 89 U. S. App. D. C. 123, 191 F. 2d 459 (1951) ;

citing Am. Law Inst. Restatement of the Law of Agency, �� 265, 267.
� 62 App. D. C. 201, 65 F. 2d 834 (1933).
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senger in the cab which was sent in response to the telephone request.
The court found that the association was "estopped to deny liability to
a passenger so induced to employ the cab and injured by the negligence
of the driver sent to operate it."46
The decision in the Rhone case seems sound in both principle and

precedent. If a company represents to the public that it is in the
business of operating taxicabs, and such representation induces reliance
thereon by one having a right to rely, and this reliance misleads the
latter to alter his position to his injury, then that company rightfully
should be estopped to deny its liability.
The application of the Rhone rule would seem to be clearly limited

to cases in which the plaintiff is seeking recovery as a passenger. A

pedestrian, or more generally, any non-passenger, would not be able to
establish all of the necessary elements of an estoppel so as to bring
himself within the rule. Specifically, a non-passenger would be unable
to demonstrate that he relied on any representation of the cab associa
tion when he was injured. Then on the other hand, an estoppel will
not lie in all cases in which the claimant is a passenger. Even where
the plaintiff was a passenger, he must make out the necessary elements
of an estoppel before the Rhone case will support his claim.
An example of a relatively recent case in which an attempt was made

to invoke the Rhone doctrine in favor of a non-passenger is Harlem
Taxicab Association v. Nernesh.i7 Nemesh was injured while assisting
a taxicab driver in starting a stalled cab. The driver was presumably
the employee of the owner, who in turn was a member of the defendant
association. The trial court instructed the jury that ". . . the presump
tion that the cab was being operated on behalf of the Association was

'conclusive provided the owner of the cab . . . was a member of that
association and provided he entrusted the cab to the driver of it at that
time.' "48

The appellate court, through Judge Edgerton, after citing the Rhone
case as authority for the proposition that a cab association is ". . .

estopped to deny liability to an injured passenger who has been induced

by the association's representations to ride in a cab that bears its

name,"49 went on to emphasize the limits of this rule as follows:50

46 Id. at 202, 65 F. 2d at 835.
47 89 U. S. App. D. C. 123, 191 F. 2d 459 (1951).
48 Id. at 125, 191 F. 2d at 461.
49 Id. at 124, 191 F. 2d at 461.
50 Ibid.
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But in the absence of estoppel an incorporated or unincorporated association of
cab owners which neither owns nor operates cabs and has no control over their

operation is not responsible for the negligence of a member of the associa

tion, or the member's agent, in operating his cab. An opposite rule would

plainly conflict with familiar legal principles.

By the finding that the trial court committed reversible error in

instructing the jury, the appellate court, by implication in the majority
opinion and expressly in the concurring opinion of the late Judge Proc

tor, reasoned that the Rhone case can have no application to these facts
since the claimant is not a passenger. Judge Proctor's concurring
opinion stated:51

In the present case the learned trial judge treated the presumption [that the
cab was owned or was controlled by the association] as conclusive�a presump
tion of law rather than of fact, and so instructed the jury. The practical result
was to apply estoppel as in Rhone v. Try Me Cab Co. . . . However, that de
cision rested upon a contractual relationship of the cab company to a passen
ger, whereas the present case involves a non-passenger. Therefore, I agree
that the judgment must be reversed, [emphasis by Judge Proctor]

Liability by estoppel was successfully invoked against a cab associa
tion by a passenger in the Rhone case, but such a device is not normally
available to a non-passenger, as exemplified by the Harlem case. It is

important to see the circumstances under which a passenger will be
unsuccessful in pleading an estoppel. Here an examination of Marchetti
v. Olyowski52 is appropriate. Mrs. Olyowski, the plaintiff, engaged the
driver of a Diamond Cab to transport her from the District of Columbia
to Charlotte, North Carolina. The trip was to be made on a certain

day subsequent to the day on which the arrangements were made.
The driver arrived for the plaintiff on a specified day driving a cab
which bore the color scheme and insignia of the defendant association,
the American Cab Association, rather than a Diamond Cab. The driver
had recently purchased this cab from a member of the defendant associa

tion, and notice of this transfer had not been given the association.
Thus, when the driver began the journey his cab was marked as an

American Cab, whereas the American Cab Association had not con

sented to the use of its identifying marks by him.
The United States Court of Appeals for the District of Columbia

Circuit, after holding that the trial court had erred in not directing

61 Id. at 125, 191 F. 2d at 462.
52 86 U. S. App. D. C. 215, 181 F. 2d 285 (1950).
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a verdict in favor of the association, commented on the application of
estoppel to these facts, as follows:53

We are not dissuaded from that conclusion [that the trial court erred] by the
appellee's citation of Rhone v. Try Me Cab Company . . . , where this court
held the cab association was estopped, under the circumstances there disclosed,
to deny liability for damages negligently inflicted by the driver of a cab
carrying its colors. The driver of the cab in the Rhone case was undisputedly
the agent of the owner, who in turn was a member of the defendant cab asso

ciation; and the proof was that, induced by its advertisements, the plaintiff
called the association for service, which responded by sending a cab bearing
its insignia. The plaintiff in that case relied, and had a right to rely, upon the
Try Me Cab Company. But here Mrs. Olyowski made her contract with Nolan
[the driver] when he was using Diamond Cab and of course did not know he
would appear for the trip in a cab marked "American Cab Association". She
did not testify that she relied on the American name, but said she "didn't know
who owned it" when she entered the cab. Moreover, unlike the situation in the
Rhone case, Nolan was wholly unauthorized as far as American Cab Association
was concerned.

The Marchetti case makes it clear that reliance is an indispensable
element in the Rhone estoppel, and further that the rule of the Rhone
case is not applicable in situations when the cab is being driven by a

complete stranger to the association whose insignia the cab bears. The
latter of these two propositions is grounded in elementary rules of

agency and would be equally controlling in a case against a true cab

company54 as it is in a case against a mere cab association. The former
of these two principles�that reliance is an indispensable element to
an estoppel�is equally well established in theory, but loses some of its
definiteness in practice.
In one case this element of reliance is established by the fact that the

plaintiff was induced by the advertising of the defendant association
and telephoned for the injurious service.55 Another case held that non-

passengers are unable successfully to estop a defendant cab association
from denying its control over the cab for the reason that the plaintiffs
could not prove this element of reliance.56 Further, engaging a cab
with the markings of one company and subsequently embarking on

the trip in a vehicle with the markings of a different company, are facts

53 Id. at 217, 181 F. 2d at 287.
54 E.g., Simon v. City Cab Co. Inc., 64 App. D. C. 364, 78 F. 2d 506 (1935), cert.

denied, 296 TJ. S. 640.
65 Rhone case, supra.
56 Harlem case, supra.
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which tend to preclude the passenger from setting up an estoppel
against the latter association for lack of a showing of reliance on its

representations.57 If these were the only cases touching on the question
of reliance, it would be fair to conclude that a passenger-plaintiff, in
order to avail himself of the benefits of an estoppel, will be held to
strict proof of all of the classical elements�including the all important
element of reliance. However, the very recent case of Tarman v. South
ard58 has, it would seem* substantially relaxed the previously rigorous
standards of proof. This case has established a precedent which will
come to the aid of many passengers who are negligently injured in a

District of Columbia taxi which bears the name and insignia of a cab
association.
The Tarman case involved the question of the liability of the Wash

ington Bell Cab Company for injuries sustained by the plaintiff-passenger
resulting from the negligent operation of the vehicle.59 The cab had been

engaged by means of the familiar "hail." In affirming a judgment
against the company, the Court of Appeals held that the question
of ownership of the cab�whether it be owned by Bell or by the driver60
�is "immaterial in the circumstances".61 That is to say, there is no

need to decide the issue of whether Bell owned or controlled the vehicle

if, in all events, Bell will be estopped to deny its ownership or control.
The court then proceeded to apply the Rhone decision as follows:62

. . . We pointed out that "An Association of cab owners is estopped to deny
liability to an injured passenger who has been induced by the association's rep
resentations to ride in a cab that bears its name. Rhone v. Try Me Cab Co. . . ."
In the Rhone case the association did not own the cab but its insignia were

painted on it. A passenger was induced by the association's advertising to tele
phone its office for a cab.
In the instant case the Company's legend, telephone number, and distinctive
color scheme on the cab. We think it immaterial that appellee [plaintiff]
did not telephone for the cab but hailed it. When a company's insignia on a

57 Marchetti case, supra.
58 205 F. 2d 70S (D. C. Cir. June 4, 1953).
59 The case was complicated by the fact that the plaintiff brought his action for

personal injuries caused by an assault on him by the driver and by the subsequent
negligent operation of the vehicle whereby the driver drove the cab over his leg.

60 The vehicle was registered in the name of Bell with the Commissioner of Motor
Vehicles and with the Public Utilities Commission, although there was undisputed
testimony that the driver was the beneficial owner.

61 Id. at 706.
62 ibid.
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cab suggest ownership and consequent responsibility, it is estopped as against
a passenger to deny responsibility.

Although the Rhone case is cited as authority for this decision, it will
be noted that the above-quoted language is a considerable extension of
the rule announced in that case. The plaintiff in the Rhone case had
been induced by the association's advertisements to telephone for service.
The court in that case reasoned that the association had made representa
tions that it owned and operated taxicabs; that these representations
were an inducement to the public to ride in Try Me Cabs; and that
the plaintiff, having a right to rely on the representations, did rely and
was thereby injured. This reasoning satisfies the usual elements neces

sary to raise an equitable estoppel.63 In the Tarman case, however, the
question arises whether the Bell Cab Company made any representa
tions to the plaintiff to do anything, and whether the plaintiff relied
on anything when he engaged the cab. While the company did make

representations to the public that it was responsible for the operation
of the cabs bearing its name, and while these representations doubtless
were calculated to induce the public to hire Bell Cabs, yet it is by no

means clear that the plaintiff relied on these representations and was

so induced to hail a Bell Cab. There were no facts mentioned in the

opinion which would indicate that the plaintiff selected a Bell Cab from
a number of other possible choices presented to him while waiting for
a taxi, or even that he was in the habit of riding in company cabs as

opposed to independent cabs. It can only be concluded that the Tarman
case establishes a new rule of liability for cab associations. They are

estopped to deny their liability to innocent plaintiff-passengers solely
on a showing that their insignia was on the vehicle.
This case seems to be an illogical application or extension of the

rule formulated in the Rhone case and later recognized in the Marchetti
and Harlem cases. All three of these decisions clearly speak of the rule
as applying to plaintiffs who were induced by, or who relied on repre
sentations. The Tarman decision, on the other hand, states that it is
immaterial that the plaintiff did not telephone for the cab but rather
hailed it. Conceivably the court may have been of the opinion that the

hailing was as conclusive in establishing reliance as telephoning would
be. However, this seems to be a very unrealistic proposition. It is

suggested that the vast majority of persons who hail cabs do so on a

63 See the discussion of estoppel in Bouvier Law Dictionary, 8th Edition, Rawle's Third
Revision (1914) pp. 1078-1084.
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first-come basis. It would follow then that the court did not, in fact,
trouble itself with the issue of reliance, but rather "estopped" the as

sociation despite the absence of such a showing.
Referring back to the Rhone case, it'will be noted again that the

element of reliance necessary to establish an estoppel was found in
the fact that the plaintiff had telephoned for the cab. This fact was ob

jective evidence of reliance, and, absent evidence of non-reliance, was

treated as proof of reliance. The telephone call pointed so convincingly
to reliance on the association's advertising by the plaintiff that it was

reasonable and justifiable to decide that issue as a matter of law. In
the Tarman case the hailing can be considered as evidence of reliance;
but, even in the absence of evidence of non-reliance, can it be consid
ered as proof of reliance? Certainly such a showing cannot be said to be
such convincing evidence on that question as to justify a finding of reli
ance as a matter of law. The most that can be said is that when the plain
tiff hailed the taxi and subsequently became a passenger therein, he may
have been induced by the insignia on the cab to take such an action.

Therefore, it is suggested that at most a jury question may have been

presented as to whether or not there was the necessary reliance.

Again it can only be concluded that in deciding the Tarman case the
court believed either that proof of reliance was unnecessary or that
from the mere fact of being a passenger, reliance is proved in the
absence of evidence of non-reliance. Neither of these two alterna
tives is a desirable rule. The former does considerable damage to the
well-settled law of estoppel and may have far-reaching effects in all fields
of law in which estoppels are pleaded. The latter of the two alternatives

is, as has been previously mentioned, an unrealistic presumption in
view of the general practice of selecting cabs at random. It is submitted,
therefore, that the Rhone case is not authority for the Tarman decision;
that this latter case was, in fact, decided on policy grounds rather than
on estoppel principles; and that the term "estopped" has no application
to the facts of this latter decision insofar as that term suggests the

applicability of the rationale of an estoppel to these facts.64 In sum

mation, the liability of cab associations to passengers, as announced
in the recent Tarman case, is precisely equivalent to the liability of true

64 The verb "to estop'' can be used in a generic sense to mean no more than "to bar"
or "to prevent", with no connotation as to the legal theory of one of the types of
estoppel. Thus, when the Tarman decision says that the cab association is estopped
to deny responsibility to passengers, it is suggested that the association was "prevented"
from denying its responsibility for policy reasons and not because an estoppel had been
set-up.
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cab companies to passengers,65 and this is so for reasons of public
policy without reference to the theory of estoppel or to previous decisions
in this field of law.

Conclusion

It will be remembered that injured persons are able to look to the
insurance coverage for satisfaction of any judgment growing out of
the operation of a taxicab; that all cabs in the District must carry a

minimum hability insurance of the so-called $5,000-$10,000 amount;
and that, assuming negligence on the part of the driver, a plaintiff will
be able to reach the insurance regardless of the liability of the associa
tion whose name the vehicle bears. Thus, if the association in fact does
not own, or directly or indirectly control the cab involved in the litiga
tion, there is no basis, in the absence of an estoppel, for affording
the public the additional protection of making the association's assets

available for satisfaction of the balance of any judgment in excess of
the insurance coverage. Under these circumstances, the taxi is no

different from an independent cab, and the association is merely a

service organization and is not engaged in the business of operating cabs.
The presumption of responsibility arising from the name and insignia

on a cab, and the theory of joint enterprise as employed in cases in

volving cab association liability, are adequately geared to determining
whether a particular association is, as its name implies, an association
of independent owners, or whether it is really in the taxicab business.
In the former case a plaintiff should expect no greater protection than
that which he would have from an independent cab, for in this case

the association cabs are independent cabs. In the latter instance, where
the association owns or otherwise controls its vehicles, a plaintiff can

justifiably expect such association to respond in damages for any

negligence.
The Callas presumption and the theory of joint enterprise are avail-

63 The language of the Tarman decision is unfortunate in another respect. Without

proviso, it is stated that "When a company's insignia on a cab suggest ownership and

consequent responsibility, it is estopped as against a passenger to deny responsibility."
It may be argued that this rule will allow passengers successfully to sue cab associations,
a fortiori cab companies and independent cab owners, even where the vehicle was being
operated by a thief or other stranger. A plaintiff would plead that the insignia suggested
responsibility and therefore, under the Tarman case, the named defendant is estopped
to deny its responsibility. It is probable, however, that this case stands for the rule

that such defendants are, for policy reasons, estopped to deny ownership rather than

complete responsibility, and that defenses going to the issue of the agency relationship
with the driver are still available.
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able to all classes of plaintiffs in an action against a cab association for

negligence in the operation of a cab bearing its name. However, if the
Tarman decision is as broad as it appears to be, it is not necessary
for a passenger-plaintiff to rely on either of these devices. The language
of that case seems to hold that the name on a taxi fixes liability to

passengers on the named party. Thus, a passenger could proceed against
a taxicab association just as if it were the owner of the vehicle, and the

only issues would be the identity of the cab, negligence of the driver,
and the injury.66
The present status of the law with respect to non-passengers is

reasonable in law and in equity, and no substantial argument can be
advanced in opposition to it. However, the doctrine announced in the
Tarman case, whether it be conceived as some new theory of estoppel
or as simply a statement of public policy, may lead to inequitable results.
The one general rule which has governed all of the cases herein con

sidered, and which was succinctly stated in the Harlem case, is that
". . . in the absence of estoppel an incorporated or unicorporated as

sociation of cab owners which neither owns nor operates cabs and has
no control over their operation is not responsible for the negligence of
a member of the association or the member's agent, in operating his
cab."67 The converse of this statement�that, absent estoppel, respon

sibility follows ownership or control�expresses the general theory be
hind the law available to non-passengers and recognizes the additional
device of estoppel for passenger-plaintiffs. The Tarman rule, however,
would hold an association of cab owners, which neither owns nor operates
cabs and has no control over their operation, liable to a passenger for
the negligence of a member in operating his cab; and would hold such
an association liable in the absence of a true estoppel by "estopping"
it to deny its responsibility for, it is assumed, policy reasons. But why
is there need for such a policy with the consequent inequitable liability?
A passenger who became such without having been induced by the

association, is one who was indifferent as to whether the association
was responsible for the operation of the cab. If he hired what turned
out to be an independently owned taxi, and the hiring was in no way
influenced by the particular insignia on the vehicle, he should be left
to seek his damages from the party actually responsible for the cab.

JULIAN BURKE

86 See n. 65, supra, for the suggestion that an association could defend itself by show

ing that the driver was exhibiting its insignia without authority.
�T 89 U. S. App. D. C. 123, 124, 191 F. 2d 459, 461.
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THE NEW DANGER SIGNAL AUTHORIZED BY THE
INTERNATIONAL RULES OF THE ROAD1

Introduction

f\N JANUARY 1, 1954, the revised International Regulations for
"

Preventing Collisions at Sea will go into effect,2 marking the fur
ther progress of international co-operation toward the saving of lives and
property at sea. The provision for a danger signal is the most significant
improvement in the revised International Rules of the Road adopted
by the International Conference of the Safety of Life at Sea, 1948.3
The addition to Article 28, now Rule 28 (b), provides for a signal con
sisting of at least five short and rapid blasts4 on the whistle or siren. This
signal may be given by a power-driven vessel, which is required under
the rules to keep course and speed, if she is in doubt as to whether an
other vessel in sight is taking sufficient action to avert collision. As

explained by then Acting Secretary of the Treasury Foley, this signal
has been introduced to give the "stand on" vessel the opportunity of
calling the attention of the "give way"4* vessel to its obligations under
the collision regulations. Numerous casualties have been the result of
reliance by the "stand on" vessel on correct avoiding action being taken

by the "give way" vessel, and subsequent failure by the "give way"
vessel to take the necessary action.5
The purpose of this note is to provide an insight into the developments

leading up to the International Conference on the Safety of Life at

Sea, 1948, and the enactment of Rule 28 (b), as well as the applications
of the new five blast signal and some of the problems it may present
to the courts. To aid in better understanding the nature of the new

rule, a brief consideration of the development of the International Rules
is in order.

1 65 Stat. 406, 419 (1951), 33 U. S. C. � 147b (Supp. V, 1952).
2 Proc. No. 3030, 18 Fed. Reg. 4983 (1953).
3 Dept. of State Pub. No. 3282, International Conference on Safety of Life at Sea,

London, (1948).
4 The term "short blast" means a blast of about one second's duration, 26 Stat. 320,

328 (1890), as amended 65 Stat. 406, 408 (1951), 33 U. S. C. � 144c (x) (Supp. V, 1952).
The definition of a short blast was transferred from Rule 28 (a) to Rule 1 when the Regu
lations were revised in 1948.

5 Sen. Rep. No. 838, 82d Cong., 1st Sess. 6 (1951). H. R. Rep. No. 807, 82d Cong.,
1st Sess. 7 (1951).
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History

Prior to 1863, many nations had enacted national laws covering certain

phases of the local collision problem. But on the high seas, vessels

operated under unwritten rules which originated in some of the early
Feudal Codes and even earlier Rhodian Sea Law. However, without
uniform rules to cover all general situations, many collisions occurred at

sea because of different views on courses of actions to avoid collision.
As shipping increased with the advent of the steam vessel and the

formation of regular trade routes, so too, the number of collisions be
tween vessels of different flags on the high seas increased, making more

pronounced the difficulty experienced by the courts in deciding what
law to apply in determining which vessel was at fault.
The era of uniform rules of the road on the high seas commenced

in 1863, when France and England agreed to be bound by the same

rules. Other nations adopted the British rules, either exactly or slightly
modified to fit their needs, and soon all the major maritime nations
were operating under similar rules. The United States by the Act of

April 29, 1864,6 adopted rules almost identical with the British Regula
tions of 1863, but it was not until the 1885 revision7 that we came closer
to international agreement.
The present International Rules stem from rules proposed at a mari

time conference of 26 nations held in Washington, D. C. in 1889. Con

gress authorized the President in 1890 to make the rules agreed upon
at the 1889 Conference effective on a date fixed by Presidential procla
mation,8 but this bill was subsequently amended several times9 until

agreement was reached as to certain provisions in the proposed rules.
It was not until July 1, 1897, that the rules became effective.10
The 1897 Rules were subsequently revised in 1907 in relation to fishing

vessels.11 This amendment relieved the difficulty that had postponed
the adoption of the International Rules from 1889 to 1897.
The International Convention for Promoting Safety of Life at Sea, to

which the United States was a party, was held in London in 1929. The
1929 Conference considered the problem of navigation under the Inter-

6 13 Stat. 58 (1864).
7 23 Stat. 438 (1885).
8 26 Stat. 320 (1890).
� 28 Stat. 680 (1895); 29 Stat. 381, 382 (1896).
1� Ptoc. No. 18, 29 Stat. 885 (1896).
n 34 Stat. 850 (1907).
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national Rules, and recommended certain changes. These recommenda
tions were adopted by the Convention and circulated among the par
ticipating governments and other maritime powers. Unfortunately, not
enough ratifications were obtained to allow the revised regulations to

go into effect. As a result, the revision of the text of the International
Rules was postponed until the 1948 Conference.
The 1948 Conference met at London with the objective of drafting

a convention which would reflect the many advances in nautical science
and improvement of techniques that had taken place since the 1929
Conference. In addition to technical regulations for the construction,
maintenance and operation of vessels, the 1948 Conference used as a

basis for discussion the present International Rules which had been

adopted by the United States in 1890.12
The Government of the United Kingdom was invited to act as

moderator and to forward the International Regulations for Preventing
Collisions at Sea, 1948, to the participating governments. When sub
stantial unanimity was reached as to the acceptance of the 1948 Regula
tions, the Government of the United Kingdom was also invited to fix
the date after which the revised Regulations were to be applied by the

governments which had agreed to accept them.
On October 11, 1951, the President approved the legislation enacted

by Congress accepting the revised International Rules adopted by the
1948 Conference.13 The Eighty-Second Congress authorized the Presi
dent to fix their effective date by Presidential proclamation.14 Similar

legislative steps were taken by the other governments participating
in the 1948 Conference.
The United Kingdom, on December 19, 1952, in accordance with

the provisions of the Final Act of the 1948 Conference, announced that
"substantial unanimity" had been reached, and fixed January 1, 1954,
as the effective date for the 1948 International Regulations for Prevent

ing Collisions at Sea.15 Finally, on August 21, 1953, the President's

proclamation16 was published announcing that the 1948 International
Rules17 were to become effective January 1, 1954. Thus the first revision

12 26 Stat. 320 (1890), as amended 33 U. S. C. �� 61-142 (1946).
13 6S Stat. 406, 420 (1951), 33 U. S. C. �� 143-147 (Supp. V, 1952).
14 65 Stat. 406 (1951), 33 U. S. C. � 143 (Supp. V, 1952).
15 At that time 37 nations had agreed to accept the revised Regulations. See Proceed

ings of the Merchant Marine Co-uncil, Vol. 10, Nos. 4, 5, and 6, p. 67 (1953).
16 See n. 2, supra.
17 65 Stat. 406 (1951), as amended Pub. L. No. 82, 83d Cong., 1st Sess. (1953), which

corrected spelling errors in Rule 9 (e) and Rule 11 (c).
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of the International Rules of the Road in several decades was at last
an accomplished fact.

Construction of the Rules

The conference and conventions between the representatives of the
various nations by which the regulations have been brought to their

present stage of development have given the rules an essentially inter
national character.18 The safety of navigation required that the rules
should be understood by the seamen of different nations in the same

sense, and that the decisions of the courts of one country should have
weight in influencing the decisions of the courts of other countries.
In this manner such decisions would create an international precedent.19
This was recognized in The Sylvester Hale, where Judge Benedict, speak
ing for the court said:20

The paramount importance of having international rules, which are intended
to become part of the law of nations, understood alike by all maritime powers,
is manifest; and the adoption of reasonable construction of them, by the mari
time powers named, affords sufficient ground for the adoption of a similar
construction of our statute by the courts of this country.

In attempting to derive the meaning of Rule 28 (b), it should be
borne in mind that the words of any particular section of the Rules are to

be construed, not as though the section were a separate enactment, but
as a part of an entire act prescribing a body of rules having for their

object the prevention of collisions at sea.21 As the regulations were

intended for seafaring people, they are to be taken literally and simply,22
and once applicable, the rules are mandatory and must be obeyed im

plicitly.23 Deviation from the rules is not permitted except in an

emergency, and then only to avoid immediate collision.24
It should also be remembered that when Rule 28 (b) was presented

to the Eighty-Second Congress it was considered in executive session

is 30 Halsbury L. Eng. 663 (1938, 2d Ed.).
l� The Governor Ames, 187 Fed. 40 (1st Cir. 1910), cert, denied, 223 U. S. 725 (1911);

Wells v. Gas Float Whitton No. 2, [1897] A. C. 337.
20 23 Fed. Cas. 588, 590, No. 13,712 (6 Bened. 523, 1873). A similar opinion was ex

pressed by the court in The Free State, Brown Ad. 251, 261 (1873).
21 The Harriet, 11 Fed. Cas. 588, No. 6099 (1 Story 251, 1840).
22 The Dunelm, 9 P. D. 164 (1884) ; The Beryl, 9 P. D. 137 (1884) ; The Libra, 6 P. D.

139 (1881).
23 Belden v. Chase, 150 U. S. 674 (1893).
2* The Piankatank, 87 F. 2d 806 (cir. 1937).
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by both the House Merchant Marine and Fisheries Committee and the
Senate Interstate and Foreign Commerce Committee. The executive
sessions of the committes provided for hearings, but the testimony is
not public record. However, a letter from the Acting Secretary of the

Treasury to the Committees is incorporated in both reports of the

Congressional Committees.25 In view of the fact that Rule 28 (b) was

not changed after the final draft was presented by the Safety of Naviga
tion Committee to the 1948 Conference, it would be appropriate to

refer to the reports and minutes of this committee to determine the
intention of the Rule.
After more than fifty years of experience with the use of the danger

signal in United States inland waters, the United States delegation pro
posed to the Safety of Navigation Committee that the International
Rules be amended to include such a signal. The United States delega
tion sought to incorporate Article 18, Rule III of the United States In
land Rules26 as part of Rule 28 of the International Rules. However,
when it became apparent that the other delegations would not adopt
this amendment because of their unfamiliarity with the United States
Inland danger signal, the United States modified its proposal. It was

suggested that the International danger signal apply:27
1. In the meeting situation, when two vessels are approaching each

other end on and one vessel fails to hear the signal of the other or

intentionally disregards it.
2. In the overtaking situation, not only to warn the overtaking

vessel not to pass, but to warn another approaching vessel to keep away.

3. In the crossing situation, to fill the gap where the "stand-on"
vessel has to keep course and speed until the "jaws of collision" are

reached, or where the crossing vessel fails to give course�indicating
whistles.

4. In thick weather to give warning of danger of collision to an

approaching vessel.

25 See n. 5, supra.
26 "If, when steam vessels are approaching each other, either vessel fails to understand

the course or intention of the other, from any cause, the vessel so in doubt shall imme

diately signify the same by giving several short and rapid blasts, not less than four, of

the steam whistle." 30 Stat. 96, 100 (1897), 33 TJ. S. C. � 203 (1946).
27 International Conference on the Safety of Life at Sea, 1948, Minutes of the meeting

of Sub-Committee "A", Safety of Navigation Committee�Collision Regulations. May 13,
1948, p. 2, item 6.
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The United Kingdom delegation, which had at first seen no need
to add a danger signal to the rules, modified its view and suggested that:28

1. A warning signal would be especially useful to the "stand on"
vessel for crossing and overtaking situations.

2. The signal should be optional and not compulsory.
3. The signal given should be five blasts so as not to be confused

with local European signals.
4. The signal should not be named.
5. The signal should come under Rule 12 as a specialized applica

tion of the rule.
No objection was made to the third and fourth United Kingdom pro

posals,29 and the United Kingdom delegation later agreed that the
signal should be incorporated in Rule 28. It was further agreed that the
signal was to be made permissive,39 and that only the "stand on" vessel
would be allowed to give it. The text of the new rule is as follows:31

Whenever a power-driven vessel which, under these Rules, is to keep her course
and speed, is in sight of another vessel and is in doubt, whether sufficient action
is being taken by the other vessel to avert collision, she may indicate such doubt
by giving at least five short and rapid blasts on the whistle. The giving of such a

signal shall not relieve a vessel of her obligations under Rules 27 and 29 or any
other Rule, or of her duty to indicate any action taken under these Rules by
giving the appropriate sound signals laid down in this Rule.

An examination of Rule 28 (b) indicates that the prescribed five blast

signal may be given :

(a) by a power-driven vessel,
(b) which is required by the Rules to keep her course and speed,
(c) when in sight of another vessel,
(d) and she is in doubt whether sufficient action is being taken by the other

vessel to avert collision.
(e) The giving of the signal does not relieve the vessel of her obligations under

Rules 27 and 29, or any other Rule, or of her duty to indicate any action taken
under these Rules by giving the appropriate sound signals prescribed in Rule
28 (a).

Each portion of the Rule is considered in closer detail as follows :

28 International Conference on Safety of Life at Sea, 1948, Navigation Paper No. 10,
International Collision Regulations, Safcon 3, pp. 2S3-2SS.
^ Ibid.
80 International Conference on Safety of Life at Sea, 1948, Minutes of Meeting of Sub-

Committee "A", Safety of Navigation Committee, Collision Regulations, May 22, 1948,
p. 10.

31 See n. 1, supra.
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(a) by a power-driven vessel:

The definition in Rule 1 (c) (iii)32 describes a "power-driven vessel"
as any vessel propelled by machinery. In the Rules every vessel operat
ing under power, whether under sail or not, is to be considered a power-
driven vessel.33 It is therefore obvious that sailing vessels are excluded
from using the International danger signal?* It should be noted that
there are no weight or size limitations on the power-driven vessel
authorized to sound the signal.
The word "vessel" defined in Rule 1 (c) (i)35 includes every descrip

tion of watercraft, other than a seaplane on the water, used or capable
of being used as a means of transportation on water. Rule 18 (b)36
places seaplanes within the category of vessels in Rules 18 to 29,37 in

clusive, except Rule 20 (b),38 thus bringing seaplanes within the class
of watercraft entitled to use the signal prescribed by Rule 28 (b).
(b) which is required by the rules to keep her course and speed:
By the inclusion of this phrase, it will be seen that the view of the

United Kingdom delegation was adopted, restricting the use of the
signal to the "stand on" vessel. The situations that would give rise to
the use of the International danger signal are the crossing and overtaking
situations. These are the only two instances in the International Rules
where a power-driven vessel is required to keep her course and speed.
The crossing situation is the one likely to provide the most oppor

tunities for the use of the International danger signal. In this situation
the vessels are approaching each other obliquely on crossing courses, one
of which is "privileged" and the other "burdened." The International
Rules operate on the theory that the surest way to avoid collision in
the crossing and overtaking situations is to restrict one vessel, the

32 26 Stat. 320 (1890), as amended 65 Stat. 406, 408 (1951), 33 U. S. C. � 144c (iii)
(Supp. V, 1952).
33 36 Stat. 320 (1890), as amended 65 Stat. 406, 408 (1951), 33 U. S. C. � 144c (iv)

(Supp. V, 1952).
34 The International danger signal conforms with the Inland danger signal, which may

not be used by sailing vessels. See n. 26, supra.
35 65 Stat. 406, 408 (1951), 33 U. S. C. � 144c (i) (Supp. V, 1952).
36 "For the purposes of this Rule and Rules 19 to 29 inclusive, except Rule 20(b), a

seaplane on the water shall be deemed to be a vessel, and the expression 'power-driven
vessel' shall be construed accordingly." 65 Stat. 406, 418 (1951), 33 TJ. S. C. 146 (b) Supp.
V, 1952).

37 65 Stat. 406, 417-420 (1951), 33 U. S. C. �� 146b-147a (Supp. V, 1952).
38 65 Stat. 406, 418 (1951), 33 U. S. C. � 146d (b) (Supp. V, 1952).
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"privileged" vessel, in the maneuver in which she in engaged, i.e., to
hold course and speed; and to require the other vessel, the "burdened"
vessel, to take the positive action required to avoid collision. Thus,
vessel A, having vessel B in the crossing situation to port, is required
by Rule 2139 to hold course and speed across vessel B's bow, unless and
until vessel B's failure to do her duty forces vessel A into the jaws of
collision. Vessel B, having A in the crossing situation to starboard, is

required by Rule 1940 to keep clear, is forbidden by Rule 2241 to cross^
and is directed by Rule 2342 to slacken speed, stop or reverse, if neces

sary. The four Rules are primarily designed to make it clear to vessel
B that the waters ahead of vessel A are forbidden territory. Notwith

standing this legal protection, vessel A may be required to hold on

across a deadly bow advancing upon her at a most vulnerable angle, if
vessel B fails to yield. The signal authorized by Rule 28 (b) gives
vessel A the benefit of calling to the attention of vessel B the fact that
vessel A is in doubt as to whether sufficient action is being taken by
vessel B to avert collision, as well as to remind vessel B of her affirma
tive duty to keep clear. In effect it serves as a "wake-up"43 and caution

ary signal.
In the overtaking situation, Rule 2444 places the burden upon the

39 "Where by any of these Rules one of two vessels is to keep out of the way, the
other shall keep her course and speed. When, from any cause, the latter vessel finds her

self so close that collision cannot be avoided by the action of the giving-way vessel alone,
she also shall take such action as will best aid to avert collision (see Rules 27 and 29)."
26 Stat. 320, 327 (1890), as amended 65 Stat. 406, 418 (1951), 33 U. S. C. � 146e (Supp.
V, 1952).

40 "When two power-driven vessels are crossing, so as to involve risk of collision, the
vessel which has the other on her own starboard side shall keep out of the way of the
other." 26 Stat. 320, 327 (1890), re-enacted 406, 418 (1951), 33 U. S. C. � 146c (Supp.
V, 1952).

41 "Every vessel which is directed by these Rules to keep out of the way of another
vessel shall, if the circumstances of the case admit, avoid crossing ahead of the other."
26 Stat. 320, 327 (1890), re-enacted 65 Stat. 406, 418 (1951), 33 U. S. C. � 146f (Supp. V,
1952).
42 "Every power-driven vessel which is directed by these Rules to keep out of the way

of another vessel shall, on approaching her, if necessary, slacken her speed or stop or

reverse." 26 Stat. 320, 327 (1890), re-enacted 65 Stat. 406, 418 (1951), 33 U. S. C. � 146g
(Supp. V, 1952).

43 See The Lake Calvenia, 279 Fed. 763 (E. D. Va. 1922), aff'd. 2 F. 2d 416 (4th Cir.
1924), at 767, where the Inland danger signal was referred to as the query, "What are

you trying to do?"
44 "(a) Notwithstanding anything contained in these Rules, every vessel overtaking

any other shall keep out of the way of the over-taken vessel.
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overtaking vessel to keep out of the way until she is past and clear,
while Rule 2145 requires that whenever one vessel is to keep clear, the
other vessel shall keep her course and speed. Until the overtaking vessel
has passed and is clear of the vessel ahead, she owes the vessel ahead
the duty to keep clear; and the overtaken vessel is required to hold her
course and speed and to avoid interfering with the overtaking vessel

by crowding her course or crossing her bow.46 The International danger
signal provides some measure of improvement in that it enables the
overtaken vessel to give warning to the overtaking vessel. The overtaken
vessel was not previously authorized to do so, other than to attract
attention under Rule 12.47

Thus, deeming it unsafe for vessel B to pass, vessel A may sound
the five blast signal to caution vessel B of her duty to keep clear, that
it is unsafe to pass at this time, or that some emergency has arisen.
In the meeting situation, the two vessels approaching end on or nearly

so are not authorized by Rule 28 (b) to use the signal. Each vessel is

required to make a course change to starboard, and neither is given
any advantage as a "stand on" vessel under Rule 18 (a).48 This is un

like the situation in the United States Inland Rules, where each vessel
is required to give and answer passing signals49 and the failure of one

"(b) Every vessel coming up with another vessel from any direction more than two points
(22y2�) abaft her beam, i.e., in such a position, with reference to the vessel which she
is overtaking, that at night she would be unable to see either of that vessel's sidelights,
shall be deemed to be an overtaking vessel; and no subsequent alteration of the bearing
between the two vessels shall make the overtaking vessel a crossing vessel within the mean

ing of these Rules, or relieve her of the duty of keeping clear of the overtaken vessel until
she is finally past and clear.

"(c) If the overtaking vessel cannot determine with certainty whether she is forward or

abaft this direction from the other vessel, she shall assume that she is an overtaking vessel
and keep out of the way." 26 Stat. 320, 327 (1890), re-enacted 65 Stat. 406, 418 (1951),
33 U. S. C. � 146h (Supp. V, 1952).

45 See n. 39, supra.
46 The James L. Morgan, 225 Fed. 34 (2d Cir. 1915).
47 "Every vessel or seaplane on the water may, if necessary in order to attract attention,

in addition to the lights which she is by these Rules required to carry, show a flare-up
light or use a detonating or other efficient sound signal that cannot be mistaken for any

signal authorized elsewhere under these Rules." 26 Stat. 320, 325 (1890), as amended 65

Stat. 406, 415 (1951), 33 U. S. C. � 145j (Supp. V, 1952).
48 "When two power-driven vessels are meeting end on, or nearly end on, so as to in

volve risk of collision, each shall alter her course to starboard, so that each may pass on

the port side of the other . . ." 26 Stat. 320, 326 (1890), as amended 65 Stat. 406, 417

(1951), 33 U. S. C. � 146b (a) (Supp. V, 1952).
49 Chester A. Poling, Inc. v. United States, 55 F. 2d 921 (2d Cir. 1932).
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to abide by the proper use of the signals or any misunderstanding re

quires the other vessel to sound the Inland danger signal of four blasts.50
The Danish delegation raised the question whether the International

danger signal could be used by a vessel at anchor. The minutes of the

meetings of the Safety of Navigation Committee or its sub-committee
"A" do not reveal an answer to this question. A vessel anchored in a

proper location is a privileged vessel in the sense that other vessels
are to give her a wide berth when passing. However, only by a stretch
of the imagination could an anchored vessel be included within the
classification of a vessel which is required to keep her course and speed.
An anchored vessel would not be authorized to sound the five blasts as

a signal to attract attention under Rule 12. 51 Rule 12 precludes the use

of the International danger signal to attract attention.

(c) when in sight of another vessel:
The United States delegation proposed that the signal be made avail

able for use in restricted visibility, where it could be sounded when the

apparent increasing loudness and steady bearing of approaching fog
signals indicate that collision is imminent unless positive remedial
action is immediately taken. It was suggested that the signal be used
at all times by a vessel when a situation "in extremis"52 had developed
or was threatening. There is authority in the United States holding a

vessel liable for failure to sound the Inland danger signal when it was

apparent from the approaching signals that collision was imminent, unless
some remedial action was taken at once.53
The phrase "when in sight of another vessel" would appear to rule

out any interpretation of Rule 28 (b) to permit a vessel underway in
thick weather to give the five blast signal, until and unless the vessels
are within sight of each other. Two United States cases, The Virginian5*
and The Celtic Monarch55 requiring the use of the Inland danger signal
in restricted visibility, should not apply to extend the use of the Interna-

50 See n. 26, supra.
51 See n. 47, supra.
52 "Whenever two moving vessels approach each other so closely that collision is in

evitable unless action is taken by both vessels to prevent it, the situation is in extremis."
Farwell, The Rules of the Nautical Road, 218 (2d Ed. 1944).
53 The Virginian, 217 Fed. 604 (W. D. Wash. 1914), rehearing denied, 238 Fed. 1S6

(9th Cir. 1916) ; The Celtic Monarch, 175 Fed. 1006 (W. D. Wash. 1910).
5* 238 Fed. 156 (9th Cir. 1916).
55 175 Fed. 1006 (W. D. Wash. 1910).
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tional danger signal. In both cases fault was predicated upon the failure
to sound the Inland danger signal when the other vessel was not in sight,
but the increasing loudness of its whistle gave warning of its approach and
the imminence of collision. In these cases the court interpreted Article
18 Rule IX56 of the United States Inland Rules57 to limit the one- and
two-blast passing signals of Article 1858 to vessels only when in sight
of each other, and not to apply to Article 18 Rule III.59 There was

room for this construction of Article 18 because the limitation of the
use of sound signals and the Inland danger signal were in different
sections of the Article. This is not so in Rule 28 (b) where the limita
tion of the signal is included within the Rule itself. Moreover, until
the vessels are in sight of each other, neither vessel is in a position to

know which is the "stand on" or the "give way" vessel.
Although the other nations at the 1948 Conference would not adopt

the United States view to have a danger signal for a vessel underway
in restricted visibility, these nations did accede to inserting a special
signal in Rule 1560 for vessels at anchor or aground in restricted

visibility. This optional signal consists of three blasts on the whistle
or siren, namely, one short, one prolonged and one short blast.61 This

signal is a special application of Rule 12.62 It is used by the anchored ves-

56 "The whistle signals provided in the Rules under this article, for steam-vessels meet

ing, passing, or overtaking, are never to be used except when steamers are in sight of each
other, and the course and position of each can be determined in the daytime by a sight of
the vessel itself, or by night by seeing its signal lights." 30 Stat. 96, 101 (1897), 33 TJ. S. C.

� 203 (1946).
57 30 Stat. 96 (1897), 33 U. S. C. �� 154-231 (1946).
58 30 Stat. 96, 100 (1897), 33 U. S. C. � 203 (1946).
59 See n. 26, supra.
60 "(c) In fog, mist, falling snow, heavy rainstorms, or any other condition similarly

restricting visibility, whether by day or night, the signals prescribed in this Rule shall be
used as follows:�
it

"(iv) . . . Every vessel at anchor may in addition, in accordance with Rule 12, sound
three blasts in succession, namely, one short, one prolonged, and one short blast, to give
warning of her position and of the possibility of collision to an approaching vessel.

"(vii) A vessel aground shall give the signal prescribed in subsection (iv) and shall, in

addition, give three separate and distinct strokes on the bell immediately before and
after each such signal." 26 Stat. 320, 325 (1890), as amended 65 Stat. 406, 416 (1951), 33

U. S. C. � 145m (c) (iv) and (vii) (Supp. V, 1952).
61 The one short, one prolonged and one short blasts (.� .) signifies "R" of the Inter

national Morse Code. "R" means, "The way is off my ship, you may feel your way past
me."

62 See n. 47, supra.
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sel in poor visibility to give warning of her position and the possibility
of collision to an approaching vessel.63 The same signal may also be
made by a vessel aground in restricted visibility to warn other vessels
of her plight or of dangerous waters.64

(d) and she is in doubt whether sufficient action is being taken by the
other vessel to avert collision:
The "give way" vessel is under a duty to take affirmative action to

keep clear of the "stand on" vessel by Rules 1965 and 24.66 Rule
2 2 67 directs her to avoid crossing ahead of the "stand on" vessel, while
Rule 2 3 68 requires her, if necessary, to slacken her speed, stop or re

verse. When it appears that the "give way" vessel is neglecting her
duty, the "stand on" vessel may and should sound the International
danger signal.
Judge Learned Hand gives a clear explanation of the time to use

the five blast signal. Speaking of the Inland danger signal in Merrit,
Chapman and Scott Corp. v. Texas Company, he said,69
... it commands the master to blow when he does not understand ... the ap
parent purpose of the other vessel. Doubts or fears are its occasion; not
reasonable doubts or fears. Moreover, it is clear that any other interpreta
tion of the rule would destroy its usefulness.

(e) The giving of the signal does not relieve the vessel of her obliga
tion under the "special circumstance" (Rule 27) rule or the "good
seamanship" (Rule 29) rule or any other rule, or of her duty to indicate

any action taken under these Rules by giving the appropriate sound

signals prescribed in Rule 28 (a).
The International danger signal was intended to apply only to situa

tions involving two approaching vessels. Two vessels approaching
each other can tell from their relative positions which vessel is to keep
her course and speed and which is to keep clear. If a third vessel
appeared on the scene the relative rights of "privilege" and "burden",
with the attendant duties to maintain course and speed, or give way,
would be in conflict. When three or more vessels are involved in a situa-

63 See n. 60, supra.
64 See n. 60, supra.
65 See n. 40, supra.
66 See n. 44, supra.
67 See n. 41, supra.
68 See n. 42, supra.
69 98 F. 2d 719, 721 (2d Cir. 1938).
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tion where there is risk of collision, then Rule 2770 permits a departure
from the Rules, while Rule 2971 requires that the vessels are to maneuver

in conformity with good seamanship in this special circumstance. The
International danger signal was not designed as an improvement in in
stances involving more than two vessels.
A vessel sounding the International danger signal in a situation in

volving risk of collision, is not relieved of the duty to sound the one-,
two-, or three-blast signals when altering her course or reversing her
engines. Nor does the use of the five blast signal permit the "stand
on" vessel to gain any advantage not obtained under other rules.

Conclusion

The most serious question that may arise with the use of Rule 28 (b)
is whether the courts will require the use of the International danger
signal in certain circumstances in spite of its optional nature. As the
rule is written, it is not an infringement of the regulations for the
"stand on" vessel to omit sounding the signal to the "give way" vessel

bearing down upon her. It is suggested, however, that the courts may
hold a vessel negligent for failure to take advantage of the authorized
signal before the "in extremis" situation results.72
Imagine a crossing situation between vessel A, the "stand on" vessel,

and vessel B, the "give way" vessel, approaching each other at courses
and speeds which if continued would result in collision. Should vessel
B appear to continue her course and speed until the "in extremis" situa

tion, there must come a time when the master of vessel A is in doubt
as to the sufficiency of action taken by vessel B to avert collision. It
is in the "in extremis" situation that vessel A is no longer in doubt, but

70 "In obeying and construing these Rules due regard shall be had to all dangers of

navigation and collision, and to any special circumstances, including the limitations of the
craft involved, which may render a departure from the above Rules necessary in order

to avoid immediate danger." 26 Stat. 320, 327 (1890), re-enacted 65 Stat. 406, 419 (1951),
33 U. S. C. � 146k (Supp. V, 1952).

71 "Nothing in these Rules shall exonerate any vessel, or the owner, master or crew

thereof, from the consequences of any neglect to carry lights or signals, or of any neglect
to keep a proper lookout, or of the neglect of any precaution which may be required by
the ordinary practice of seamen, or by the special circumstances of the case." 26 Stat.

320, 328 (1890), re-enacted 65 Stat. 406, 419 (1951), 33 U. S. C. � 147a (Supp. V, 1952).
72 See the following cases where sailing vessels were held at fault for failure to show

optional flare-up light to an approaching vessel: The Stranger, 44 Fed. 815 (S. D. N. Y.
1891) ; The Algiers, 28 Fed. 240 (E. D. Pa. 1886) ; The I. C. Harris, 29 Fed. 926 (E. D.
Tex. 1886); The Excelsior, 12 Fed. 195 (S. D. N. Y. 1882).
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acts with the realization that she must do so to best avoid the imminent

collision. Until the "in extremis" situation has developed, and while

vessel A is in doubt, she has the means to "wake-up" and caution vessel

B of her duty. If vessel A unwittingly omits to take advantage of Rule

28 (b) and collision results, the courts may take the view that vessel

A neglected to take reasonable precautions which may be required by
the ordinary practice of seamen. It may be submitted, that the courts

could under Rule 2 7 73 and 2974 hold vessel A's failure to sound the

International danger signal as a lack of good seamanship required by
the special circumstances of the case.

Though it is limited to the use by the "stand on" vessel in the cross

ing and overtaking situations, the advent of the danger signal should
be a welcome addition to the International Rules of the Road. Every
precaution designed to reduce the loss of life and property at sea deserves

the acclaim of the maritime industry. Perhaps when the other maritime

powers have become accustomed to the advantages of the International

danger signal, they will see the need to expand its use at a later con

ference.
MELVTN J. TUBLIN

THE UNITED STATES COURT OF MILITARY APPEALS
AND

SUFFICIENCY OF THE EVIDENCE

CIVILIAN review of military courts-martial is a fact. It was estab

lished by the creation of the United States Court of Military Ap
peals,1 which began functioning May 31, 1951. The manifest purpose
of the Court was to insure uniformity in the development of military
law and in interpretation of the Uniform Code of Military Justice by
the three branches of the Armed Forces.2 Congress considered the

advisability of permitting the court to determine the credibility of wit

nesses and to weigh the evidence. Congress granted the court the power

73 See n. 70, supra.
74 See n. 71, supra.

1 64 Stat. 108 (19S0) ; Title 50 U. S. C. �� 551-741 (Supp. V, 1952) ; Uniform Code of

Military Justice, hereinafter cited as U. C. M. J.
2 Hearings before House Committee on Armed Services Subcommittee on H. R. 2498

(Uniform Code of Military Justice) 604, hereinafter cited as House Hearings.
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to take action only with respect to matters of law.3 But in the face of
a clear congressional limitation, the Court of Military Appeals seems

to weigh the evidence.
Background

Military Law in the United States had its beginning in the Articles
of War adopted by the Continental Congress between 1775 and 1786.
These articles were themselves taken from pre-existing British articles,
having their inception in remote antiquity.4 They were reenacted after
the adoption of the Constitution, on the premise that they had carried
two empires to the head of command, the Roman and the British.5
As punishment of offenders was considered an integral part of the

maintenance of discipline, a function of command, review of courts-
martial was very limited. The Articles of 17866 were passed to limit
the power of the commander in peace time. They provided that in peace
time no sentence of death, or of dismissal of a commissioned officer,
would be executed until the case had been submitted to the Secretary
of War to be laid before Congress for confirmation or disapproval.
Further, no sentence involving a general officer should be executed, in
peace or war, without such review.
This system of review remained in effect under the Articles of 1789.7

In 1796 the President was substituted for Congress in the special cases
mentioned above. In 1806 the articles were again reenacted,8 and pro
vision was made for a review of the special cases by the Adjutant General
of the Army prior to their submission to the Secretary of War. He could
make criticism of the trial, recommendations to the Secretary, and advise
the reviewing officer in the command. From 1844 on, this function was

detailed to the Acting Judge Advocate General of the Army, a member
of the staff of the Adjutant General.

3 Art. 67 (d), U. C. M. J.
4 Winthrop, Military Law and Precedents 17 (2d ed. reprint, 1920) ; see also Connor,

Legal Aspects of the Determinative Review of General Court-Martial Cases Under Arti
cle of War Soy2, 31 Va. L. Rev. 119 (1944), and Fratcher, Appellate Review in American

Military Law, 14 Mo. L. Rev. IS (1949).
5 Statement submitted by Frederick B. Wiener, Hearings before Senate Committee on

Armed Services Subcommittee on H. R. 2498 (Uniform Code of Military Justice) 138, 140,
taken from 3 Adams, Works of John Adams 93 (1850) ; hereinafter cited as Senate

Hearings.
6 30 J. Cont. Cong. 316-322 (May 31, 1786, Library of Congress 1934).
7 1 Stat. 96 (1789).
8 2 Stat. 359 (1806).
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In 1849 an office of the Judge Advocate General of the Army was

created, to advise, criticize, and make recommendations in those cases

requiring confirmation of the President.9 In 1862 the Judge Advocate
General was elevated to the rank of Colonel, and in 1864 he was made a

Brigadier General, giving the office additional prestige.
Prior to 1916, the Judge Advocate General was limited to advising

convening authorities if the court lacked jurisdiction. But for other
errors he was only empowered to recommend clemency. With the entry
of the United States in World War I, the peacetime limitations on

commanding generals of territorial departments were removed, so that

they could execute sentences of dismissal for all below the rank of
brigadier general, and death in cases of murder, rape, mutiny, desertion,
or spying, without review by the Judge Advocate General. War Depart
ment Regulations were issued that all such cases be reviewed by the

Judge Advocate General before publishing the sentence. By regula
tion, also, a field office of the Judge Advocate General was set up in

France, under the Judge Advocate General of the Army, not the field
commander. In 1919 commanders were required to submit all cases

to their staff judge advocate generals.
As a result of the popular outcry following World War I, Congress

passed the Articles of War of 1920.10 By these articles, the staff judge
advocate general reviewed all cases and submitted an opinion to the

reviewing officer, who could agree or disagree. In cases requiring con

firmation by the President, boards of review were established in the
Office of the Judge Advocate General. The Judge Advocate General
would also make recommendations. The Judge Advocate General
dealt directly with the Secretary of War, and was not required to send
his recommendations through the chain of command. As the boards
of review considered cases requiring confirmation of the President, they
determined that their powers were as broad as his, and therefore
weighed the evidence. The Judge Advocate General ruled that if both
he and the board of review agreed that a case should be set aside, he
could send the case back for a rehearing, or other appropriate action,
instead of sending it to the President.
The articles also required review of certain general courts-martial

which did not require confirmation of the President. In those cases, the
boards felt themselves limited by the federal rule that if there were sub-

� 9 Stat. 351 (1849).
10 41 Stat. 787 (1920).
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stantial evidence of guilt an appellate court would not reverse, and did
not weigh the evidence.11 If the board of review and the Judge Advo
cate General disagreed, the case was referred to the Secretary of War
for action of the President. If the board of review and the Judge
Advocate General agreed, the case went no further.
The Supreme Court early decided that courts-martial were not part

of the judiciary of the United States, and that therefore they were not

reviewable by any federal court.12 This, then, removed military courts-

martial from any control by civilians save that general civilian control
exercised by the President and secretaries of the departments.
Again after World War II the military system of justice was severely

criticized by the public. Committees were established to rewrite the
Articles of War and the Articles for the Government of the Navy. The
revised Army articles passed the House, but did not pass the Senate.13
However, in a shrewd tactical maneuver in the Senate, these revised
articles were added as an amendment to the Selective Service Act 14

and the Act as amended passed the House. The Act established a Judi
cial Council of three general officers to review cases wherein the board
of review and the Judge Advocate General disagreed. The Judicial
Council could weigh the evidence.

The Uniform Code

Secretary Forrestal, as the first Secretary of Defense, established a

committee to inquire into the feasibility and desirability of a uniform

system of justice for the unified Armed Forces.15 The result was the

Uniform Code of Military Justice. The original draft established a

civilian judicial council, and eliminated the judicial council of general
officer in the Army. In general, the other features of the Army sys
tem were adopted. The scope of review was limited to sentences of

death, any case involving a general or flag officer, cases certified by the

Judge Advocate General, and cases in which the accused has made

11 See House Hearings, 676.
12 Dynes v. Hoover, 20 How. 65, 82 (U. S. 1857).
13 H. R. 2575, 80th Cong., 2d Sess. (1948).
1* 62 Stat. 604, 627 (1948).
15 The Chairman of the drafting committee was Professor Edmund M. Morgan of Har

vard Law School, now Professor of Law, Vanderbilt University, and the secretaries of

the three armed forces. A subcommittee under Mr. Fred E. Larkin, chief counsel, and

fifteen lawyers from the three services drafted the bill.
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proper petition on good cause shown.16 The judicial council could take
action only with respect to matters of law.17
Those who opposed the'adoption of the original draft can be divided

into three groups. First, there were those who felt that there was no

need for the establishment of a civilian judicial council. These advo
cates felt that there already existed means of civilian review in the fed
eral courts, and that Congress had the power to integrate military
courts-martial into the federal system.18

Second, there were the groups and individuals who stood opposed to

any civilian review. They felt that armies exist not merely to fight
wars, but to win them; that the purpose of military justice was the main
tenance of discipline; that the problems involved in the military had no

counterpart in the civilian law, and therefore civilians lacked the proper
background in considering military cases.19
Third, and by far the most numerous, were the groups who supported

the ideal of a civilian review, but felt that the original draft did not go
far enough in granting powers to the judicial council.20 Some went so

far as to suggest automatic review of all cases by the judicial council.
This third group also objected strenuously to limiting the judicial coun

cil to questions of law. They believed that distinguishing between fact
and law was sometimes difficult, and would probably lead to errors.21
In their opinion, this was not the kind of civilian review envisioned by
the public in general.22 With the aura of suspicion that surrounds a

court appointed by a military commander, the judicial council should
not be limited to the facts as found by that court. The boards of review,
while empowered to review the facts, were still military men, and there
fore also subject to the same suspicion. And, as the legislation was cura-

16 House Hearings, 566.
" Ibid.
18 See letter from Senator McCarran, Senate Hearings, 102.
19 This group included the National Guard Bureau, House Hearings, 771; the Judge

Advocate General's Corps Reserve, House Hearings, 778, 794; and the Judge Advocates
Association.

20 This group included the American Legion, House Hearings, 662, 677; the Ameri
can Veterans of World War II, House Hearings, 776; the Marine Corps Reserve Associa
tion, House Hearings, 699; the New York State Bar Association, House Hearings, 836;
and the Reserve Officers' Association, House Hearings, 740. They carried the fight on to

the Senate Committee, Senate Hearings, 101, 188, 202.
21 See statement by Arthur John Keeffe, Cornell Law School, chairman of a committee

to revise Navy Justice, House Hearings, 837, 843, Senate Hearings, 254.
22 Senate Hearings, 101.



1953] Notes 113

tive in nature, Congress should avail itself of this opportunity to ap

prove the growing tendency of the states to permit a review of the facts
on appeal.
Underlying these objections, and objections to other portions of the

Code, is the concept of Command Control. Those who opposed civilian
review also opposed other inroads on the power of the military com

mander to enforce discipline. It was essential that some desirable or

necessary features of civilian society be subordinated to the end de
sired: a victorious military organization.23
The proponents of civilian review, on the other hand, were sympa

thetic to the difficulties encountered by civilians forced into a military
organization. They had evidence, or conjecture, of abuses of the broad

powers exercised by a military commander. Or perhaps they just felt
that productive capacity, not strategy and tactics, had won the Second
World War, and such powers in a military commander were not neces

sary.
In any event, the congressional committees were not convinced. With

the exception of changing the name from Judicial Council to Court of

Military Appeals, the bill as adopted did not differ from the original
draft: "The Court of Military Appeals shall take action only with re

spect to matters of law."24

Review of the Facts in a Criminal Case

There is a tendency in the United States today to reduce the weight
to be given to a jury verdict, particularly in a criminal case. It cannot

be denied that there are jury verdicts that are the result of prejudice,
malice, or caprice. If there is evidence to that effect, the jury verdict
will be set aside as violative of due process. However, such evidence
cannot always be found. To preclude or reduce the effect of such preju
dice, malice, or caprice that may influence the jury is the aim of those

who would empower appellate courts to review the facts.

One of the foremost proponents of review of the facts is Professor

Lester B. Orfield,25 who set out in his book the function of criminal ap

peals.26 He views these as threefold: (1) To see that justice is done to

23 Senate Hearings, 138-140.
24 H. R. Rep. No. 491, 81st Cong., 1st Sess. 96 (1949) ; S. Rep. No. 486, 81st Cong.,

1st Sess. 29 (1949) ; Art. 67. (d), U. C. M. J.
25 Professor of Law, Temple University; member, U. S. Supreme Court Advisory Com

mittee on Rules of Criminal Procedure.
26 Orfield, Criminal Appeals in America (Little, Brown & Co., 1939), pp. 32-34.
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the appellant; (2) to determine and maintain consistent standards in
trial courts, so that the same substantive law is applied and the same

procedural rules are followed; and (3) to work out or develop the law
of the jurisdiction. He believes that the only way to accomplish the
first function is to permit appellate courts to review the facts.27
In a recent article, Professor Orfield restated his arguments, with par

ticular emphasis on the federal courts.28 He argued that mistakes of
fact can be and often are more harmful than errors of law; that errors
of law and errors of fact are often hard to distinguish, and no distinc
tion need be made if the appellate court can review the facts. Review
of the facts would also enable the appellate court to dispose of the case

without a new trial and subsequent appeals. In addition, review of the
facts is necessary to maintain popular confidence in the administration
of justice.
He did not feel, however, that the courts should make such a change

in their reviewing power by themselves.29 Most of the states wherein
review of the facts is made by the appellate courts80 have granted the

power by statute. He was of the opinion that such a change in the fed
eral courts would have to be made by statute. While he knew that

many writers thought such a statute might be attacked as being un

constitutional, he was of the conviction that the Supreme Court would
hold it constitutional.31
Professor Orfield took notice of an argument that the courts are re

viewing the facts, and then casting about to find a legal reason for re

versal if they do not think the appellant is guilty.32 He did not consider
such a point of view sound. Also, he did not believe that most judges
have so sophisticated an approach. Further, he felt that such an approach
would only lead to confusion.
But even such a strong proponent as Professor Orfield probably would

not agree with those who would have the Court of Military Appeals
review the facts. Under the Uniform Code, the Court of Military Ap
peals is the court of last resort, the supreme court in military law. From

27 See also Shapiro, Criminal Appeal on the Facts and the Federal Judicial System, 34

HI. L. Rev. 332 (1939).
28 Orfield, Appellate Review of the Facts in Criminal Cases, 12 F. R. D. 311 (19S2).
29 Id. at 319.
30 I.e., Maryland, Massachusetts, New Hampshire, New Jersey, New York, Pennsyl

vania, and Texas.
3i 12 F. R. D. 317.
32 Baker, Reversible Error in Homicide Cases, 23 J. Crim. L. 28, 30 (1932).
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the time the findings and sentence are announced in a special court-
martial until the case reaches the Court of Military Appeals, the record
is reviewed four times. The record is first reviewed by the officer who
convened the court, who reviews both the law and the facts.33 If he

approves the sentence, or a part thereof, the record then goes to the
officer senior in the chain of command who is empowered to convene

general courts-martial. The GCM authority first submits the record
to his staff judge advocate or legal officer, who reviews the facts and
the law, and makes recommendations. The GCM authority then reviews
the record for facts and law himself, agreeing with his legal officer, or,
if he disagrees, his reasons therefor.34 The record then goes to the office
of the Judge Advocate General of the service concerned, where it is

again reviewed both as to facts and to law by a board of review com

posed of three officers or civilians.35 From there the case goes to the

Court of Military Appeals.36
Professor Orfield stated that the best case against review of the facts

could be made as to the highest appellate court where there are inter

mediate appellate courts to which appeals must first be taken. In those

jurisdictions, the intermediate appellate courts should be empowered to

review the facts as well, as the law so that one review of the facts would
be obtained. However, the highest court should confine itself to laying
down the law of the jurisdiction and maintaining the standards of the

trial courts.37
This the Uniform Code of Military Justice seems to have accom

plished. Disregarding the reviews by the convening authority, the staff

legal officer, and the general court-martial authority, the boards of re

view may be considered intermediate appellate courts. As such they are

empowered to review the facts as well as the law. The Court of Mili

tary Appeals, as the highest appellate court, should confine itself to

development of the law.

What the Court Has Done

The first decision handed down by the Court of Military Appeals,
United States v. McCrary� foreshadowed the difficulties this limita-

33 Art. 64. U. C. M. J.
34 Art. 65. (b), U. C. M. J.; Para. 85, Manual for Courts-Martial, United States.

1951.
35 Art. 66. (c), U. C. M. J.
36 Art. 67. (b), U. C. M. J.
37 See n. 28, supra, at 319.
38 1 C. M. R. 1 (U. S. C. M. A. 1951).
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tion would offer the court. Judge Latimer, in the majority opinion,
expressed the view that questions of fact are determined in the forums
of original jurisdiction, or by those appellate courts which are expressly
granted the authority by constitution or statute.39 He insisted on a strict
construction of the statute establishing the court, that is, "The Court
of Military Appeals shall take action only with respect to matters of
law." In answering the dissent, he stated that the rules that the evi
dence must establish guilt beyond a reasonable doubt, and that the
evidence must exclude every reasonable hypothesis of innocence, applied
only to the trial forum.40 He concluded that if there is any substantial
evidence in the record to support a conviction, an appellate court will
not set aside the verdict.
Chief Judge Quinn dissented.41 He insisted that the "almost univer

sal rule" regarding circumstantial evidence is that there must be sub
stantial evidence consistent with guilt and inconsistent with any reason

able hypothesis of innocence.
Judge Brosman, in a reluctant concurring opinion 42 agreed in part

with both, but chose to confine himself to a discussion of the facts and
his acceptance of the view of them taken by Judge Latimer.
It was, therefore, not surprising to find Judge Brosman agreeing with

Chief Judge Quinn in United States v. O'Neal,43 in an opinion handed
down just three months after McCrary. In writing the majority opinion
dismissing the findings and sentence for insufficiency of evidence, Judge
Brosman agreed that the court was limited to correction of errors of
law. However, this did not mean that the court-martial and board of
review were . . . "above and beyond the supervision of an appropriate
appellate tribunal. . . ,"44 In effecting this supervision, the court is to

weigh the judgment of the triers of fact against the standard of the
court's conception ". . . of the judgment of reasonable men."45 The

court, then, must not reverse unless they believe that reasonable men

would be in accord in holding that a rational hypothesis of innocence
may be drawn from the evidence. Chief Judge Quinn concurred with

39 Id. at 3.
40 Ibid. See also People v. Planagan, 65 Cal. App. 2d 371, ISO P. 2d 927 (1944) ; Brown

v. State, 219 Ind. 21, 36 N. E. 2d 759 (1941).
41 1 C. M. R. 11.
42 1 C. M. R. 7.
43 2 C. M. R. 44 (U. S. C. M. A. 1952).
44 2 C. M. R. 49.
� Id. at 54.
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slight reservations, believing that the result obtained supported his po
sition in the McCrary case.46
Judge Latimer vigorously dissented. While expressing his willing

ness to exert "... greater powers than are enjoyed by other federal

appellate tribunals,"47 Congress gave them no such powers. He showed
that Congress had considered the nature of military courts-martial, and
the desirability of increasing the power of courts of appeal to permit
them to set aside a finding of the trial court because they thought it was
against the weight of the evidence. As Congress merely granted the

power to take action only with respect to matters of law, Judge Lati-
men reasoned that Congress specifically denied the Court of Military
Appeals the power to set aside a finding as against the weight of the
evidence.
The positions of the members of the court were again restated in

United States v. Skull.*8 Judge Brosman, for the majority of the court,
stated:

And where all the substantial evidence, within an appellate court's conception of
the fair operation of a reasonable mind, is as consistent with innocence as with

guilt, it is its duty to reverse a judgment of conviction.

Chief Judge Quinn concurred without comment. Judge Latimer dissented,
incorporating by reference his dissent in the O'Neal case:49

If there is some substantial evidence in the record which permits the court-

martial to conclude the accused is guilty beyond a reasonable doubt then we

are not permitted to reverse because we might or can draw a different conclu
sion.50

In United States v. Peterson51 Judge Brosman again applied the
reasonable hypothesis of innocence rule to find the evidence insufficient.

Here, Judge Latimer concurred in the result, but pointed out that

he still disaffirmed the O'Neal test of sufficiency, basing his concurrence

on the opinion that the inference drawn by the court-martial was wholly
unsupported by any evidence.52
Little can be learned of the reasoning behind the action of the court

46 Id. at 55, 56.
47 Ibid.
� 2 C. M. R. 84, 86 (TJ. S. C. M. A. 1952).
49 2 C. M. R. 89.
50 2 C. M. R. 58.
51 3 C. M. R. 51 (U. S. C. M. A. 1952).
52 Id. at 56.
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when they find, as they have many times53 that the evidence is sufficient.
But a novel development has crept in some of these decisions. Nothing
would seem to be clearer than that the McCrary case and the O'Neal
case are not the same rule. There seems to be an obvious difference be
tween the rule that if there is substantial evidence of accused's guilt
the verdict will not be disturbed on appeal (McCrary), and the rule
that the substantial evidence must exclude every reasonable hypothesis
of innocence or the appellate court has a duty to reverse (O'Neal). And
yet in some cases affirming the conviction on the grounds that the evi
dence was sufficient, both cases are cited.54
The advantage of the substantial evidence rule is that it aids predic

tability and thereby contributes to stare decisis. It is difficult to say
the same for the reasonable hypothesis of innocence rule utilized by
two members of the court. If the reasonable hypothesis of innocence
put forth by one judge is not accepted by the other, the case is affirmed.
In that situation, Judge Latimer prevails, and McCrary is cited.55 If,
on the other hand, the reasonable hypothesis of one is acceptable to
the other, Judge Latimer dissents, and O'Neal is cited.
In two cases the former situation has arisen. In United States v.

Knoph,56 Chief Judge Quinn wrote the majority opinion, and cited

McCrary in stating that the court could not substitute their judgment
for that of the triers of fact. Judge Brosman, dissenting, was of the

opinion that the evidence, as he saw it, weighed at least as much in
favor of innocence as of guilt, and was therefore insufficient to sustain
the conviction. He cited United States v. Shull, supra.
In United States v. Squirrell,57 Judge Latimer held the evidence

sufficient, and Judge Brosman concurred. Chief Judge Quinn there dis
sented and found himself unable to reconcile the majority opinion with

previous decisions which reverse for insufficiency in situations where

53 United States v. Norton, 4 C. M. R. 3 (U. S. C. M. A. 19S2) ; United States v.

Marker, 3 C. M. R. 127 (U. S. C. M. A. 1952) ; United States v. Riggleman, 3 C. M. R.

70 (U. S. C. M. A. 1952); United States v. Jacobs, 2 C. M. R. 115 (U. S. C. M. A.

1952) ; United States v. Goodman, 2 C. M. R. 76 (U. S. C. M. A. 1952).
5* United States v. Stewart, 5 C. M. R. 76, 79-80 (U. S. C. M. A. 1952) ; United States

v. Cirelli, 4 C. M. R. 160, 163 (U. S. C. M. A. 1952) ; United States v. Jarvis, 3 C. M. R.
102, 105 (U. S. C. M. A. 1952).

55 See what appeared to be a reversal of position by Judge Brosman in United States
v. Jacobs, 2 C. M. R. 115, 118 (U. S. C. M. A. 1952).

56 6 C. M. R. 108, 111 (U. S. C. M. A. 1952).
57 7 C. M. R. 22 (U. S. C. M. A. 1953).
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there is circumstantial evidence and equivocal acts, citing United States
v. O'Neal.
Additional confusion caused by the subjective approach of the reason

able hypothesis of innocence rule is that similar fact situations create

dissimilar results. In the Knoph58 case accused took the stand and
testified that he had returned home because his wife was ill; that after
she became well his mother-in-law became ill; that he intended to stay
only until both were well; that he intended to return to the service at

the time he was apprehended. The court affirmed the conviction. But
in United States v. Oliver,59 accused testified he went home on leave
and found his infant daughter ill; that he intended to stay only until
she recovered; that he intended to return, when he was apprehended.
The court reversed the conviction. In his dissent, Judge Latimer con

cluded :

What appears to me to be inconsistent holdings will continue so long as we

weigh evidence and determine credibility of witnesses.60

The Court and the Federal Rule

In his dissent in the McCrary case, Chief Judge Quinn cited Van

Gorder v. United States,61 stating that the rule had been laid down there
that the substantial evidence must exclude every reasonable hypothesis
but that of guilt. In the O'Neal case, Judge Brosman relied heavily
on Towbin v. United States62 and Stoppelli v. United States63 to main
tain that the reasonable hypothesis rule is the rule in the federal courts.

Admittedly, the situation in the federal courts is in doubt. However,
it is submitted that this is not the rule in the majority of the federal

courts, nor should it be the rule in any of them.
The subject of the reasonable hypothesis rule was exhaustively dis

cussed in an earlier issue of this Journal.64 There it was shown that

the rule only applied to the triers of fact. The concept that appellate
judges should themselves apply the reasonable hypothesis test was first

58 See n. 56, supra.
69 (No. 1529), 2 U. S. C. M. A. 613, 10 C. M. R. Ill (June 8, 1953).
60 Id. at 4.
6* 21 F. 2d 939, 942 (8th Cir. 1927).
62 93 F. 2d 861, 866 (10th Cir. 1938).
63 183 F. 2d 391, 393 (9th Cir. 1950). But the following language, 394, should be noted:

"We see neither the play nor the actors, but only the printed word�cold and colorless. . . .

The temptation to "try the facts" is strong; it must be resisted as if it were Satan."
6* Note, 38 Georgetown L. J. 285 (1950).
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advanced in a dissenting opinion in Hart v. United States,65 but the
authorities cited failed utterly to support the position. The rule was

first invoked in Vernon v. United States',66 and again cited authorities

concerning only jury instructions. But the error spread,67 and by 1930
was definitely the law in the Third, Fifth, Eighth, Ninth, and Tenth
Circuits.
In 1919 the Supreme Court laid down the substantial evidence rule,68

stating that whether there was some evidence, competent and substantial,
fairly tending to sustain the verdict, was a matter of law, and could
be reviewed. In 1920 the rule was extended to guide trial judges in

ruling on motions for acquittal,69 and in 1940 the Court held that denial
of a motion for a new trial on the ground that the verdict was against
the weight of the evidence is not subject to review.70
In 1942 the Supreme Court handed down the decision that should

have stamped out the reasonable hypothesis rule, Glasser v. United
States?1 There petitioners argued that their convictions were based
on circumstantial evidence, and that this evidence as presented was not

sufficient. The government contended that substantial evidence of guilt
was sufficient on appeal to sustain the conviction. The government was
upheld :

It is not for us to weigh the evidence or to determine the credibility of wit
nesses. The verdict of a jury must be sustained if there is substantial evi

dence, taking the view most favorable to the Government, to support it. United
States v. Manton, (C. C, A. 2d) 107 F. 2d 834, 839 and cases cited.72

The error held on, however. From 1931 to 1948 it appeared in some

form and at some time in every circuit except the Fourth. But as of

March, 1949, the reasonable hypothesis rule had been either discreetly
abandoned or flatly overruled in every circuit except the Third and

Fifth, and, in modified form, possibly the Tenth.73
The author of the Note felt that 1949 indicated a marked resurgence

65 84 Fed. 799, 808 (3rd Cir. 1898).
66 146 Fed. 121, 123 (8th Cir. 1906).
67 See Curley v. United States, 160 F. 2d 229, 233-235 (D. C. Cir.), cert, denied, 331

U. S. 837 (1947).
es Abrams v. United States, 250 U. S. 616, 619 (1919).
6� Pierce v. United States, 252 U. S. 239, 251 (1920).
7� United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940).
71 315 U. S. 60 (1942).
72 Id. at 80.
� 38 Georgetown L. J. 285, 294-295 (1950).
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of the reasonable hypothesis rule, when it was again adopted in the
Sixth Circuit,74 the Fifth Circuit,75 and the Seventh Circuit.76
However, since 1949, the rule has been restated in only four cases, in

the Third,77 Eighth,78 and District of Columbia Circuits.79 The rule
seems to be firmly entrenched in the Eighth Circuit. The decision in
the Third Circuit stated the rule, but still affirmed the conviction.80
The case in the District of Columbia Circuit seems to be against the
general trend there,81 and in essence, after stating the rule, the case

seems to turn on the belief that even if the evidence were sufficient
to prove the acts done, no crime had been committed.
That the facts are for the jury, not the appellate court, remains the

rule in the Second82 and Fourth83 Circuits. That the verdict of a jury
must be sustained if there is substantial evidence, taking the view most

favorable to the government to support it, is now definitely the rule
in the Fifth,84 Sixth,85 Seventh,86 Ninth,87 and Tenth88 Circuits.

7* Epstein v. United States, 174 F. 2d 754 (6th Cir. 1949).
75 Bryan v. United States, 175 F. 2d 223 (5th Cir. 1949).
76 United States v. Fenwick, 177 F. 2d 488 (7th Cir. 1949).
77 United States v. Dolasco, 184 F. 2d 746, 748 (3rd Cir. 1950).
78 Finnegan v. United States, 204 F. 2d 105, 114 (8th Cir. 1953) ; Johnson v. United

States, 195 F. 2d 673, 676 (8th Cir. 1952).
79 Maryland & Virginia Milk Producers Ass'n v. United States, 193 F. 2d 907, 917

(D. C. Cir. 1951).
8� 184 F. 2d 746, 749 (3d Cir. 1950).
81 McGuinn v. United States, 191 F. 2d 477 (D. C. Cir. 1951) ; May v. United States,

175 F. 2d 994 (D. C. Cir. 1949).
82 United States v. Sicurella, 187 F. 2d 533, 534 (2d Cir. 1951).
83 Bell v. United States, 185 F. 2d 302 , 310 (4th Cir. 1950), cert, denied, 340 U. S.

930 (1951); Jelaza v. United States, 179 F. 2d 202, 205 (4th Cir. 1950).
Si Carter v. United States, 194 F. 2d 748, 749 (5th Cir. 1952) ; Barnes v. United States,

192 F. 2d 466, 467-468 (Sth Cir. 1951), cert, denied, 343 U. S. 942 (19S2) ; Terrio v.

United States, 188 F. 2d 472 (5th Cir.), cert, denied, 342 U. S. 825 (1951).
85 Henderson v. United States, 202 F. 2d 400, 403 (6th Cir. 1953) ; Sharp v. United

States, 195 F. 2d 997, 998 (6th Cir. 19S2) ; Ross v. United States, 197 F. 2d 660, 66S

(6th Cir.), cert, denied, 344 U. S. 832 (1952).
86 United States v. Hack, 205 F. 2d 723, 728 (7th Cir. 1953) ; United States v. Mar-

chowsky, 201 F. 2d 5, 18 (7th Cir. 1953) ; United States v. McCarthy, 196 F. 2d 616,
619 (7th Cir. 1952) ; United States v. Poppa, 190 F. 2d 112, 114 (7th Cir. 1951).

87 Bridges v. United States, 199 F. 2d 811, 844 (9th Cir. 1952) ; C-O-Two Fire Equip.
Co. v. United States, 197 F. 2d 489, 491 (9th Cir. 1952).

88 Lunsford v. United States, 200 F. 2d 237, 238-239 (10th Cir. 1952) ; Kelling v.

United States, 193 F. 2d 299, 301-302 (10th Cir. 1951) ; Carlson v. United States, 187

F. 2d 366, 370 (10th Cir.), cert, denied, 341 U. S. 940 (1951).
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Application of the Rule
It is almost axiomatic that an appellate court, absent the power by

statute, cannot invade the province of the jury by determining ques
tions of credibility of witnesses and the weight of the evidence.89 An

appellate court, limited to questions of law, cannot try the facts. It can
also be stated that circumstantial evidence is equally as competent
and sometimes more reliable than direct or testimonial evidence.90 How,
then, apply the reasonable hypothesis of innocence rule?
Eliminated from the consideration must be cases wherein the court

merely recited the rule, and then went on to find that there was sub
stantial evidence.91 Further elimination would be required where the
court found that, even if all the evidence were believed, no crime had
been committed.92 Another category which should not be considered
are those cases where the court found there was no evidence to sustain
either the corpus delecti, or the guilt of the accused.93
By the time a special court-martial gets to the Court of Military

Appeals it has had four reviews of the facts; a general court-martial
has had three. The court, then, in applying the reasonable hypothesis
of innocence rule, must reach the conclusion that either: (1) None of
those who reviewed the case did so from the viewpoint of the reasonable
man; or (2) the reasonable hypothesis of innocence they accept did
not occur to any of the other reviewing authorities; or (3) the hypothesis
was made, and rejected as unreasonable by the other reviewing authori
ties; or (4) the other reviewing authorities, acting in concert (though
separated in some cases by thousands of miles) with malice and prejudice,
abused their powers and wilfully rejected the hypothesis.
The results obtained by using the reasonable hypothesis of innocence

rule are the best argument against it:
Accused worked in the pay office; his name appeared on a special

89 Cramer v. United States, 325 U. S. 1, 43 (1945) ; Glasser v. United States, 315 U. S.

60, 80 (1942); Abrams v. United States, 250 U. S. 616, 619 (1919); Stilson v. United
States, 250 U. S. 583, 588 (1919); Goldman v. United States, 245 U. S. 474, 477 (1918).

90 Moffitt v. United States, 154 F. 2d 402, 405-406 (10th Cir.), cert, denied, 328 U. S.
853 (1946); Scott v. United States, 145 F. 2d 405, 408 (10th Cir. 1944), cert, denied,
323 U. S. 801 (1945).

�i United States v. Houghtaling, 8 C. M. R. 30 (U. S. C. M. A. 1953) ; United States
v. Washington, 7 C. M. R. 53 (U. S. C. M. A. 1953).

92 United States v. Martin, 5 C. M. R. 102 (U. S. C. M. A. 1952).
93 United States v. Jones, 6 C. M. R. 80 (U. S. C. M. A. 1952) ; United States v. Peter

son, 3 C. M. R. 51 (U. S. C. M. A. 1952).
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allowances list whereby he obtained $68.25. A later list, stopping the
special allowances for certain personnel, was prepared and signed by
the certifying officer. Accused admitted adding his name to the second
list after it was signed. Reversed.94
Accused's name was placed on an availability list for Korean duty

at his own request. When his processing was almost completed, he asked
for and received a three-day pass to clear up family troubles. He knew
he was to go to Korea upon his return; he did not return, but was ap
prehended fifteen days after leaving. Reversed.95
Accused was a litter bearer in a forward medical unit in Korea. He

complained of sickness, and, when ordered "back on the hill," he re

fused to go. Conviction of cowardice in the presence of the enemy
reversed.96
Two soldiers talked about avoiding further combat duty by way of

self-inflicted injury. Witnesses thought they were joking. One fired a

carbine, whereby one soldier lost a part of his right index finger, the
other a part of a toe. Conviction of conspiracy to malinger and malinger
ing affirmed as to the one who pulled the trigger, reversed as to the
other.97
A Korean national informed two American soldiers, who were tres

passing on his property, not to enter his home. The only reply was a

burst of six rounds from a carbine, "only one" of which hit the Korean
and killed him. Conviction of murder reversed, and rehearing ordered
on lesser included offenses.98
Accused received 1,700,000 won from Korean nationals who had taken

150 five-gallon cans of oil. Conviction of wrongful disposition of gov
ernment property reversed.99
Two cases, decided four days apart, can demonstrate without further

elucidation what the Court is doing under the banner of a reasonable

hypothesis of innocence. In United States v. Oliver,100 accused, ordered
to foreign duty, left Kansas for the state of Washington, with 12 days'
delay en route. He was apprehended at his home 33 days after failing
94 United States v. O'Neal, 2 C. M. R. 44 (U. S. C. M. A. 1952).
95 United States v. Shull, 2 C. M. R. 83 (U. S. C. M. A. 1952).
96 United States v. Horst, 4 C. M. R. 44 (U. S. C. M. A. 1952).
97 United States v. Yarborough and Marshall, 5 C. M. R. 106 (U. S. C. M. A. 1952).
98 United States v. Wilson, 8 C. M. R. 48 (U. S. C. M. A. 1953).
99 United States v. Brown (No. 2269), 3 U. S. C. M. A. 242, 11 CM. R. 242 (August

21, 1953).
100 (No. 1529), 2 U. S. C. M. A. 613, 10 C. M. R. Ill (June 8, 1953).
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to report. Conviction of desertion reversed. Judge Brosman, writing
the majority opinion, said:

. . . The accused's straightforward and consistent testimonial account of his
conduct and promptings certainly is not inherently improbable; . .

But only four days before, in United States v. Shtder,101 accused, in
Korea, with ocean on three sides and Communist China on the fourth,
was convicted of desertion. No reasonable hypothesis arose to sustain
accused's denial of an intention to desert. Judge Brosman, writing the

majority opinion, said:
. . . The accused's testimonial explanation�even if not, strictly speaking, in

herently improbable�was stumbling, inconclusive, and pitted with gaping omis
sions. Indeed, it was characterized by a quality of dubiety�not to say specious-
ness�impossible to recreate in the cold pages of this opinion.

Conclusion

The Court of Military Appeals was established to make available
civilian review of military courts. Such a tribunal was also thought
necessary to insure uniformity of interpretation and administration

throughout the armed services.102 As such, it was established to take
action only with respect to matters of law.103

Congress had the opportunity, and was urged to empower the court

to review the facts. The merits of such a review have been propounded
by many legal writers, and several states have seen fit to adopt such
review in all cases,104 while others have limited it to capital cases.106
But Congress chose to follow the present system of review in the federal
courts. Actually, through the review established on lower levels, the
accused gets more protection than in the federal system.106
The court bases its use of the reasonable hypothesis of innocence

rule on the authority of the federal courts. But the rule began in error,

waxed, and then waned until today it is the rule in only two circuits,
and in doubtful standing in a third.
The better rule is that the question of sufficiency is a question of

K>1 (No. 1S99), 2 U. S. C. M. A. 611, 10 C. M. R. 109 (June 4, 1953).
102 House Hearings, 604.
i�3 Art. 67. (d), U. C. M. J.
104 I.e., New Hampshire, Maryland, New Jersey, and Texas.
105 I.e., New York, Pennsylvania, and Massachusetts.
106 Senate Hearings, 51; see also Ward, U. C. M. J. � Does it Work?, 6 Vanderbilt L.

Rev. 186, 207 (1953) ; Landman, One Year of the Uniform Code of Military Justice: A

Report of Progress, 4 Stanford L. Rev. 491, 492 (1952).
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law, which calls for an examination of the record, not for the purpose
of weighing conflicting testimony, but only to determine whether there
was substantial evidence before the jury, taking the view most favorable
to the Government, fairly tending to support the verdict.107 This is
the test applied in the ovemhelming majority of the federal courts and
the Supreme Court.
This is the test laid down in the McCrary case. This is the test the

Court of Military Appeals should reestablish. The O'Neal case should
be expressly overruled.108

LIONEL J. GOULET

107 Glasser v. United States, 3 IS U. S. 60, 80 (1942) ; Abrams v. United States,
2S0 U. S. 616, 619 (1919).

108 For other views on this subject, see Thornton, Military Law, 28 N. Y. U. L. Rev.

128, 140 (19S3) ; Wurfel, "Military Due Process": What Is It?, 6 Vanderbilt L. Rev. 2S1,
254-257 (1953).



RECENT DECISIONS
CONFLICT OF LAWS�A Court of One State Is Not Bound by the Full

Faith and Credit Clause to Give Effect to Another State's Decree
Awarding Custody of Children to Their Father,When That Decree
Was Obtained by the Father in an Ex Parte Divorce Action in a

State That Had No Personal Jurisdiction over the Mother.

Appellant and appellee were married in the state of Wisconsin, and until
1947 both were domiciled there. During the period of the marriage frictions

developed, and in December, 1946, it was agreed that appellant should take
their minor children to a county in Ohio, and there decide her future course.

Her decision was not to return, and she so informed her husband. Several
days later he filed suit for divorce and custody of the children. Service of

process upon appellant was made in Ohio, by personally delivering to her a

copy of the Wisconsin summons and petition. Appellant did not appear and
failed to take any part in the Wisconsin proceedings. The Wisconsin court

granted the decree for divorce, and, in addition, a decree awarding custody of the
children to their father, appellee. Upon the basis of the decree, appellee was

able to acquire the children, and until July, 1951, they remained with him in
Wisconsin. At that time he allowed the children to visit their mother, and
when he demanded their return, she refused. Appellee, relying on the Wisconsin

decree, filed in the Probate Court of Columbiana County, Ohio, a petition for
habeas corpus. The relief was granted on the ground that the Wisconsin decree
must be given full faith and credit. The Court of Appeals, Columbiana County,
91 Ohio App. 557, 107 N. E. 2nd 358 (1952), affirmed. The Supreme Court
of Ohio, 157 Ohio St. 436, 105 N. E. 2nd 648 (1952), entered judgment dis
missing the appeal. Appellant sought review and the United States Supreme
Court heard the case, treating the purported appeal as a petition for certiorari.
The Supreme Court reversed and remanded. Held, that one state is not required
to give full faith and credit to a divorce decree of another state awarding
custody of minor children to their father, where said decree was obtained in

ex parte divorce proceedings in which the court had no personal jurisdiction
over the mother. The mother's right to custody of her children is a personal
one, and cannot be cut off by an ex parte decree, with binding effect on a

sister state. May v. Anderson, 345 U. S. 528 (1953).
The problem presented by this case is a dual one. First, what constitutes

jurisdiction, in the conflict of laws sense, so as to render a decree awarding
custody of a minor child valid? Second, what effect should such an award
have in another state? It may be stated as a general rule that a minor child
cannot of his own will acquire a domicile. Yarborough v. Yarborough, 290 U. S.
202, 211 (1933). At common law, if the father was living and the child
legitimate, the minor child's domicile was that of his father. Yarborough v.

126
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Yarborough, supra; Lamar v. Micou, 112 U.S. 452, 470 (1884); Restatement

of Conflict of Laws, Section 30 (1934). Consistent with this attitude, a Georgia
court has held that a wife's leaving her husband for cause, and taking the
children with her, did not give the mother the power to change the children's
domicile away from that of the father. Hunt v. Hunt, 94 Ga. 257 (1894).
However, a rather substantial number of states have adopted the theory that
the father and mother have equal rights, and having such, are joint guardians
of their minor children. Restatement of Conflict Laws, Section 32 (1934). In
such a case, logic would lead us to the conclusion that the wife and mother
can establish a separate domicile, and if in doing so she takes the children
with her, their domicile would be that of their mother.
A problem has arisen at this stage, when the court granting an ex parte

divorce attempts to deal with things other than the status of the parties.
Thus, in Estin v. Estin, 344 TJ. S. 541 (1948), where a wife had obtained a

judgment of separation and an award of permanent alimony in New York,
the subsequent divorce decree obtained by her husband in Nevada, could not

cut off her rights in the New York judgment. Since the decree of the divorce
court in such an instance, (that is, in regard to the cutting off of the judgment
awarding alimony), is void, full faith and credit need not be given to such

portion of the decree. Of course, the decree of divorce would still be valid.

Similarly, where there is no personal service upon a defendant in a divorce
action, and no appearance by him, the court is without jurisdiction to enter

a personal decree against him for the payment of alimony. Mowrey v. Mowrey,
328 111. App. 92 (1946). It is within the framework of such situations that
the courts meet with the problem of the action for divorce in which custody
of a minor child is asked to be awarded. As has been shown earlier, the domicile
of a minor child is that of his father, unless by statute the mother and father
are granted an equality. Thus, jurisdiction to award custody in a divorce
action has been said to depend on domicile of the child as well as the domicile
of the parent to whom the child is awarded. State ex. rel. Larson v. Larson,
190 Minn. 489 (1934), citing Harris v. Harris, 115 N. C. 587 (1894) ; Lanning
v. Gregory, 100 Tex. 310 (1907); Yarborough v. Yarborough, supra. Accord

ingly, it has been held that a decree in a divorce suit awarding custody of a
minor child to one spouse is void, where service is obtained upon the other

spouse by publication, and when the children were with the defendant in another
state both at the time the petition was filed, and when the divorce decree

entered, said children not being domiciled in the state where the decree was

rendered. Insofar as the divorce decree in such a situation attempts to fix

custody of the children, it is not entitled to recognition. Sanders v. Sanders,
223 Mo. App. 834 (1929). In the instant case, though by stipulation, the

parties recognized the domicile of the mother as being in Ohio, the dissenting
opinion by Mr. Justice Jackson, with whom Mr. Justice Reed joined, pointed
out that the determination of the Ohio courts that the children were domiciled
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in Wisconsin was not contested either at bar or below. Thus, the Court has

departed from the traditional view that jurisdiction to grant custody of a minor

child in an action for divorce rests on the domicile of the moving party and
that of the child. Instead, the majority has raised a new standard, that of
personal jurisdiction over the other parent, when it stated, at page 534:

We find it unnecessary to determine the children's legal domicile because, even

if it be with their father, that does not give Wisconsin, certainly as against Ohio,
the personal jurisdiction that it must have in order to deprive their mother of
her personal right to their immediate possession.

Since Wisconsin did not have personal jurisdiction over the mother, Ohio
was not bound to give full faith and credit to the Wisconsin decree. Mr. Justice
Frankfurter, writing a concurring opinion, stated that all the Court decided was

that the Full Faith and Credit Clause did not require Ohio to accept the
disposition made in Wisconsin. The Court did not decide that Ohio would be

precluded from recognizing, as a matter of local law, the Wisconsin disposition.
This opinion was written in answer to the dissenting opinion of Mr. Justice
Jackson which stated at page 537:

The only escape from obedience lies in a holding that the judgment rendered in
Wisconsin, at least as to custody, is void and entitled to no standing even in
Wisconsin. [Emphasis supplied.]

The majority opinion, therefore, has greatly altered the law in custody
awards made in actions of this nature. Domicile of the moving party and of
the child is no longer considered the essential basis of jurisdiction for a court
to render a custody award. As the majority has pointed out, the personal right
of the mother is not to be cut off unless the court has obtained personal
jurisdiction over her and she has been properly served. While the present decision
takes cognizance of the rights of the mother, it should be pointed out that by
the great weight of authority in such custody awards prior to the instant case,
the welfare of the child has been considered to be of paramount importance.
Buck v. Buck, 320 Mich. 624 (1948) ;. Duncan v. Duncan, 293 Ky. 762 (1943) ;
Crabtree v. Crabtree, 154 Ark. 401 (1922); New York Foundling Hospital v.
Gatti, 9 Ariz. 105 (1905), appeal dismissed, 203 U. S. 429 (1906). The rights
of the parents must yield to their interest and welfare. Seeley v. Seeley, 30 App.
D. C. 191, 193 (1907). It should also be noted that such custody awards,
while demanding full faith and credit as to all the facts adjudicated up to
the rendition of the decree, might be altered by subsequent circumstances, if
such be for the welfare of the child. Halvey v. Halvey, 330 TJ. S. 610 (1947).
In this manner the child was protected, and an added opportunity given to
the parent who had not fared too well in the original action to secure custody
of the child.
It is submitted, therefore, that the present ruling by the court tends to

obliterate the ancient grounds on which jurisdiction of a court awarding a
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custody decree has been based. Further, the ruling moves away from the
traditional view that the interest of the child is of paramount importance in
the rendering of the decree. Instead, the personal right of the mother is
emphasized, and in relying on the case of Estin v. Estin, supra, the Court
seems to analogize between the property right existing in that case, with what
the Court appears to feel is a somewhat similar property right existing in the
instant case. The emphasis of the Court on the mother's right would lead one

to the conclusion that the child is a mere res in which the mother has a right.
Also, as Mr. Justice Jackson points out at page 539, to abandon the ancient
doctrine of domicile would leave vacuums in many branches of the law.
Finally, the future of the children seems based on the agility and cleverness
of a father or mother to abduct them whenever the occasion arises, since self-
help, as stated in Mr. Justice Jackson's dissent, is now the ultimate authority.

WALTER J. BONNER

CONFLICT OF LAWS�The Full Faith and Credit Clause Does Not
Compel a Forum State To Use Period of Limitation of Foreign State,
Even When Foreign Right upon Which Action Is Predicated Is
One Unknown to Common Law and Is Created by Statute with

Built-in Limitation.

Petitioner's decedent, a resident of Alabama, was killed in that state while

working on an allegedly defective emery wheel manufactured by respondent,
a Pennsylvania corporation. Finding it impossible to serve process on the re

spondent in Alabama, petitioner brought an action for damages in the United
States District Court of Pennsylvania after one year, but within two years,
after the death. Jurisdiction was based upon diverse citizenship. Petitioner's
claim was predicated upon the Alabama wrongful death statute which provided
that such action ". . . must be brought within two years from and after the
death . . ." Ala. Code, 1940, Tit. 7, � 123. Respondent then moved for sum

mary judgment on the ground that the analogous Pennsylvania wrongful death
statute required suit to be commenced within one year. Purdon's Pa. Stat. Ann.

1953, Tit. 12, � 1603. Finding that the Pennsylvania conflict of laws rule
demanded application of its own statute of limitations rather than that of
the place of the tort, and deeming itself bound by the Pennsylvania conflicts

rule, the District Court ordered summary judgment for respondent. Peti
tioner appealed to the United States Court of Appeals for the Third Circuit,
which affirmed the District Court's order. The United States Supreme Court

granted certiorari, limited to the question whether the Pennsylvania conflicts
rule violates the Full Faith and Credit Clause of the Federal Constitution.
Held: The Full Faith and Credit Clause does not compel a forum state to use
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the period of limitation of the foreign state, even when the foreign right upon
which the action is predicated is one unknown to common law and is created

by a statute with a built-in limitation. Wells v. Shnonds Abrasive Co., 345
U. S. 514 (1953).
The real problem in the instant case is whether or not the policy of a

forum state to apply its own statute of limitations in a wrongful death action,
no matter where the tort occurred, violates the Federal Constitution when
that policy conflicts with the wrongful death statute of a sister state.

Though the Full Faith and Credit Clause of the Constitution has been con

strued rigidly in the field of judgments in that they are given full effect in all
the states, such is not the case with statutes. In Bradford Elec. Co. v. Clapper,
286 U. S. 145 (1932), the court held that the Full Faith and Credit Clause
does not compel the enforcement of every right granted by the statutes of
other states. This is especially true when the foreign statute upon which the
right is based conflicts with the genuine public policy of the forum state.
But a state cannot escape its constitutional obligations by the simple device
of denying jurisdiction in such cases to courts otherwise competent. Kenny v.

Supreme Lodge, 252 U. S. 411 (1920). However, a state is not required to

substitute for its own statute the conflicting statute of a sister state. Pacific
Ins. Co. v. Comm'n, 306 U. S. 493 (1939). When such a conflict arises the
United States Supreme Court resolves the constitutional issue, that is, the

validity of the forum's public policy. Hughes v. Fetter, 341 U. S. 609 (1951).
Statutes of limitations have been traditionally regarded as regulations found

ed on strong local policy. Cauley v. S. E. Massengill Co., 35 F. Supp. 371

(D. Tenn. 1940). Generally, such statutes are considered as affecting the reme

dy and not the right, Asel v. Order of United Commercial Travelers, 355 Mo.

658, 197 S. W. 2d 639 (1946), and for conflict of laws purposes they are con

sidered procedural, so that the forum applies its own statute without regard to

the limitation period of the place where the cause arose. Zellmer v. Acme Brew

ing Co., 184 F. 2d 940 (9th Cir. 1950). See, A. L. I. Restatement, Conflicts
� 603 (1934).
Where a statute creates a right unknown at common law and contains a

built-in limitation, "The time within which the suit must be brought operates
as a limitation of the liability itself as created, and not of the remedy alone.
It is a condition attached to the right to sue at all." The Harrisburg, 119
U. S. 199, 214 (1886). However, it is not necessary that the limitation upon
the statutory right appear in the enacting statute. It may be imposed in a

different statute, "provided it was directed to the newly created liability so

specifically as to warrant saying that it qualified the right." Davis v. Mills,
194 U. S. 451, 454 (1904). If a cause of action arising under this type of
statute is barred by the law of the place where the right was created, then it
is also barred at the forum; the running of the statute at the locus not only
bars the remedy, but also destroys the right. The Harrisburg, supra; Lewis v.
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RFC, 85 U. S. App. D. C. 339, 177 F. 2d 654 (1949). On the other hand,
where the forum state has a similar statute with a shorter limitation period,
there is a division of authority among the state and lower federal courts as to

whether the statute of limitations of the lex loci or the lex fori should apply.
See, 68 A. L. R. 217 (1930). Many of those courts have held that where the

foreign limitation period is so "inextricably interwoven" with the substantive

right that it becomes part of it, then the statute of limitations of the forum
will not apply. Wilson v. Massengill, 124 F. 2d 666 (6th Cir.), cert, denied,
316 U. S. 686 (1942); Calvin v. West Coast Power Co., 44 F. Supp. 783 (D.
Or. 1942). See annotation, 146 A. L. R. 1356 (1943).
In the instant case the Supreme Court disregarded the "reasons which have

led some states for their own purposes to adopt the foreign limitation, instead
of their own, in such a situation." Relying on McElmoyle v. Cohen, 13 Pet. 312

(U. S. 1839), the Court said that long ago it had held that applying the limi
tation of the forum to a foreign right did not deny full faith and credit.
"Differences based upon whether the foreign right was known to the common

law or upon the arrangement of the code of the foreign state are too un

substantial to form the basis for constitutional distinctions under the Full
Faith and Credit Clause."
The respondent in the principal case relied heavily upon Erie R. Co. v.

Tompkins, 304 U. S. 64 (1938), which held that federal courts sitting in

diversity cases must apply the substantive law of the state in which it sits,
and upon Klaxon Co. v. Stentor Co., 313 U. S. 487 (1941), which held that
in such diversity actions, when the federal courts decide questions of conflicts
of laws, they must follow the rules prevailing in the states in which they sit.

In a vigorous dissenting opinion, Mr. Justice Jackson denied the Erie and

Klaxon cases as authorities for the respondent's position. He maintained, inter
alia, that the sole purpose for requiring a forum state to give full faith and

credit to the law of a sister state is because the latter's law does differ from

that of the former; that this disparity does not create the evil aimed at by the
Erie decision; and that application of the Full Faith and Credit Clause

would prevent this disparity by requiring that the lex loci follow the cause

of action in whatever forum it is brought. He then pointed out the evil which
is likely to flow from the majority opinion, namely, that foreign plaintiffs will
be enabled to shop around for favorable forums. Such "shopping for a favor

able law via the forum non conveniens route opens up possibilities of conflict,
confusion and injustices greater than anything Swift v. Tyson, 16 Pet. 1 ever

held."

Analysis of this 5-3 decision, in which Justice Clark did not sit and in which

Justices Black and Minton joined in the dissent, compels this writer to con

clude that the minority view is to be preferred. The majority opinion appears
to be inconsistent and contradictory in the light of earlier Supreme Court
decisions. In The Harrisburg, supra, and in Davis v. Mills, supra, the court
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recognized the doctrine that the remedy is inseparable from the right in those
cases where a statute creating a new legal liability contains a built-in limitation
or is qualified specifically by another statute regarding the time within which
an action may be brought on the right. In these cases the benefit of the doc
trine accrued to the defendants. But as Justice Jackson says, "the validity of
a doctrine does not depend on whose ox it gores." If the remedy is really
inseparable from the right, then denial of the remedy is denial of the right.
In the instant case petitioner's remedy was "inextricably interwoven" with
her right. Since her remedy was denied, her right was necessarily denied.

Therefore, it would appear that the Pennsylvania conflicts rule violates the
Full Faith and Credit Clause.
Admittedly, statutes of limitations constitute a necessary public policy in

each state because of the difficulty involved in determining a case justly after
the lapse of a long period since the time when the facts occurred. Neverthe
less, when the forum limitation policy conflicts with the foreign statute con

taining the limitation within which plaintiff may sue on his newly created

right, the Supreme Court ought to weigh the reasonableness of both time

limitations; and, if the foreign limitation period is not unreasonably long, the
Court ought to subordinate the forum policy to that of the former.

RICHARD J. BRISKEY

CONSTITUTIONAL LAW�Acts of the Legislative Assembly of the

District of Columbia Making a Crime the Denial of Service to

Well-Behaved Persons Regardless of Race and Color, Were Valid
When Enacted and Are Still Enforceable.

Appellee refused service in one of its restaurants to certain members of the

Negro race solely because of their race and color. Such action was in direct
contravention of certain acts of the Legislative Assembly of the District of
Columbia making a crime the refusal of service to any well-behaved persons
in restaurants under penalty of fine and suspension of license. Act of the

Legislative Assembly of the District of Columbia, June 20, 1872, and June 26,
1873. L. Dist. of Col. 1871-1873, pp. 65, 116. In criminal proceedings against
appellee the validity and present enforceability of the Acts were questioned.
Held, Acts of the Legislative Assembly of the District of Columbia making a

crime the denial of service to well-behaved persons regardless of race and color,
were valid when enacted, were never repealed and are still enforceable. District

of Columbia v. John R. Thompson Co., 73 S. Ct. 1007, 1013 (June 8, 1953).
The decision of the case rested upon the determination of whether or not

the Legislative Assembly had been delegated sufficient authority by Congress
to warrant the valid enactment of the laws challenged. The Court of Appeals
for the District of Columbia Circuit (hereinafter referred to as the Court of
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Appeals) had held both acts unenforceable. That court based its decision
principally on these grounds: First, if Congress could delegate any authority
at all, it was merely the powers of a municipal corporation which had been
granted to the District of Columbia. Roach v. Van Riswick, 11 MacAr. & M.
171, 187 (D. C. 1879). Second, that these acts, being in the nature of civil
rights legislation, were beyond the scope of a municipal authority, and third,
that regardless of their validity when enacted, they had been repealed either
expressly by � 1636, 31 Stat. 1189, 1434-1436 (1901), or through implication
or non-user. The decision in the lower courts and the problem in general have
been fully discussed by Phineas Indritz, Racial Ramparts in the Nation's
Capital, 41 Georgetown L. J. 297 (1953).
The Supreme Court in its opinion declared that whether the District of

Columbia be considered a territory or a mere municipality, in either case,
nothing precluded the Legislative Assembly from enacting the Acts of 1872
and 1873. The Court builds its decision on an initial determination that the
District is a territory and long had been so characterized. Eckloff v. District of
Columbia, 135 U. S. 240, 241 (1890). The power of Congress, then, to confer
legislative power upon the Legislative Assembly of the District would seem to
be as full as its power to create territorial governments. Congress' complete
sovereignty over territory of the United States and its competency to entrust

legislative power to territorial legislatures is well established. Simms v. Simms,
175 U. S. 162, 168 (1899). The Legislative Assembly was, therefore, a territorial
government with authority to legislate over any rightful subject in exercise of
its police power, in the same manner as the individual states. Atlantic Cleaners
& Dyers v. United States, 286 U. S. 427, 435 (1932). At no point in this case

was the validity of state civil rights legislation questioned. Clearly, if the
Legislative Assembly is a territorial government, it was competent for them
to pass the laws of 1872 and 1873.

Although this made unnecessary a determination of whether it was within the
scope of a municipality to enact such laws, the Court went even further in the
Thompson case, holding that even on the analogy that the District was merely
a municipal corporation the acts were not invalid as beyond its enacting au

thority. Many states have invested cities with the police power. A municipal
corporation in the exercise of its duties, including those most strictly local or
internal, is but a department of the state. The legislature may give it all the
power such a being is capable of receiving, making it a miniature state within
a state. Barnes v. District of Columbia, 91 U. S. 540, 544 (1875). The police
power of the municipality is as complete as that of the conferring state and
any local matter falls within the scope of its authority. The acts of 1872 and
1873, then, were not beyond the enacting power of the Legislative Assembly,
whether the District is a territory or merely a municipal corporation. District
of Columbia v. John R. Thompson Co., supra, at 1012.

Having held the statutes in question valid when passed, the Court turned to
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the problem of their subsequent repeal. Appellee claimed repeal through � 1636,
31 Stat. 1189, 1434-1436 (1901), in which police regulations were expressly
saved from repeal. The Court of Appeals had construed the words "police
regulations" as applying to local municipal ordinances only, and since they
had decided the Acts of 1872 and 1873 were general legislation, they felt that
those Acts were not saved by the exception to the repealing clause in Section
1636. The Supreme Court took the opposite view, apparently extending the
words "police regulations" to include acts passed by the Legislative Assembly
in exercise of the territorial police power, as well as ordinances passed by a

municipal authority.
The Court also points out, in answer to argument by appellee's counsel,

that laws are not repealed through non-user. United States v. Morton Salt Co.,
338 TJ. S. 632, 647-648 (1950), and that repeals by implication are not favored.
Posadas v. National City Bank of New York, 296 U. S. 497, 504 (1936).
The decision being a step toward the realization that the word "citizens"

in our Constitution was never meant to be construed as "white only" is a

laudable one, and is a well reasoned and clear cut statement of the law.
That discrimination should exist in the capital of the nation which is and
must be the champion of individual rights is an ironic weapon in the hands
of the critics of democracy. Of even greater significance, however, to people
in the District, might well be the indication that the Supreme Court sees no

constitutional barrier to the long awaited delegation of home rule.

ROBERT L. MCCLOSKEY

CONTRACTS�Oral Agreement to Convey Land Is a Binding Con

tract When It Is Found That It Was the Inducement for a

Collateral Contract and the Buyer Has Entered into Possession

and Made Substantial Improvements.

Brewood, appellant, sold eight lots of a tract of ten to the Cooks, appellees,
under the terms of a written contract for $49,500. This written contract was

fully performed by both parties. Appellees contend that, in addition to this,
appellant orally agreed to convey to them at a later date the remaining two

lots which adjoined their property in the rear and which they desired in order
to insure privacy for their home. When the time came to make the conveyance
of the two lots, appellant insisted on a higher price than orally agreed upon.
The appellees brought suit for specific performance of the oral agreement.
The United States District Court for the District of Columbia granted specific
performance. Appellees had used the lots in question to burn trash, and had

reconstructed thereon a dilapidated incinerator and built a fence to screen it

from view. They had built a walk from their house to the incinerator and
extended their water system to guard against the fire hazard. The total
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expenditure for these improvements was $306. It was found additionally that

appellees would not have executed the written contract for purchase of the
eight lots without the simultaneous oral agreement to convey the remaining
two. On appeal, the appellant contends that there was no contract to convey
the two lots, that evidence with respect to the alleged contract was inadmissible

by the parol evidence rule, and that if a contract did exist it would be un

enforceable under the Statute of Frauds because it was not evidenced in

writing. The last contention is the issue in the case. Held, specific performance
of an oral contract to convey land may be decreed when it is shown that

purchaser has been induced to make a collateral written agreement on the

strength of the parol promise and has entered the land and made improvements
thereon also in reliance on it. Brewood v. Cook, no. 11559, U. S. App. D. C,
June 30, 1953.
It is a well established rule of law that parol evidence is admissible to prove

matter on which a written agreement is silent when the writing does not express
the whole agreement of the parties. O'Hanlon v. Grubb, 38 App. D. C. 251

(1912). In like manner it may be admitted to prove the existence of a separate
and distinct agreement though perhaps relating to the same subject matter,
Roof, Trustee v. Jerd, 102 Vt. 129, 146 Atl. 250 (1929), and even to prove
an oral agreement collateral to the writing and serving as an inducement thereof,
Mason v. Cater, 192 Iowa 143, 182 N. W. 179 (1921). In what is perhaps
the most liberal interpretation of this rule, it has been held that parol evidence
"... is admissible to establish a contemporaneous oral agreement which induced
the execution of a written contract though it may vary, change, or reform the
instrument."' Mallard v. Ewing, 121 Fla. 654, 664, 164 So. 674 (1935).
In the instant case the disputed oral agreement was not at variance with the

written contract, and by all interpretations of the rule it appears that parol
evidence concerning it was properly admitted. The trial court found from this
evidence that an oral contract for purchase of the two lots did in fact exist
and that it was collateral to, and an essential inducement of, the written contract
between the parties. Finding the existence of a parol contract is one thing;
enforcing it in a court of equity by a decree for specific performance is quite
another. In between stands the formidable legal barrier of the Statute of Frauds
for this jurisdiction, D. C. Code 1951, � 12-302, which provides in pertinent
part:

No action shall be brought whereby to charge . . . any person . . . upon any
contract or sale of lands, ... or any interest in or concerning them, . . . unless
the agreement ... or some memorandum or note thereof, shall be in writing . .

and signed by the party to be charged therewith or some other person thereunto
by him lawfully authorized.

From a date ten years after the passage of the first English Statute of Frauds,
courts have lifted the bar of the statute when a refusal to do so would allow
a fraud to be perpetrated on the purchaser of real estate under a parol contract.
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This is the almost universal rule in the United States, being well established
in all but four jurisdictions. See Annotation, 101 A. L. R. 923, 928 (1936).
This relief is based on the underlying doctrine of equitable estoppel. In cases

where it applies it is usually expressed as the "part performance rule" where
acts of the plaintiff in reliance on and in part performance of the parol contract
are such that the court is moved to decree performance. Since 1869 the doctrine
has been well recognized in the District of Columbia, Neale v. Neales, 9 Wall. 1

(U. S. 1869), and the United States Supreme Court has clearly defined it in a

trio of cases arising in this jurisdiction. Whitney v. Hay, 181 U. S. 77 (1901);
Townsend v. Vanderwerker, 160 U. S. 171 (1895); and Williams v. Morris,
95 U. S. 444 (1877).
When it is seen that each of the foregoing cases where the bar of the Statute

was lifted is distinguishably stronger on its facts in support of the doctrine of

part performance than is the instant case, the inherent problem of the latter

appears in bold relief. Where the court decreed specific performance in Neale v.

Neales, supra, plaintiff, in reliance on the parol agreement had taken possession
of the lot and erected thereon a dwelling house entirely from her own funds,
this construction being an essential condition of the parol agreement. In

Whitney v. Hay, supra, specific performance was decreed where plaintiffs were

induced by the agreement to sell their home and move to another which they
furnished at an additional cost of $1,200 and which required two additional
servants. Specific performance was decreed in the Townsend case, supra, where
the consideration agreed upon had been tendered, plaintiff had entered into

complete possession, and a dwelling house had been constructed on the property
at a cost of $4,000 to the plaintiff. In the Williams case, supra, where the parol
agreement was not enforced, the Court found that the agreement had not been

proved with sufficient clarity and that payment of the purchase price alone
did not constitute part performance.

Perhaps for the reason of strongef facts in all of the foregoing decisions

except Williams v. Morris, supra, the court in the instant case declined to stand

squarely on the doctrine of part performance:
We need not and do not decide whether the entering into possession of the two

lots by appellees . . . and the making of improvements thereon, in and of
themselves permit appellees to rest upon the part performance rule to take this
case out of the statute of frauds.

After citing the finding of the trial court that appellees would not have

accepted conveyance of the larger tract without the parol agreement to purchase
the lots in controversy, the majority in the instant case finds that the parol
agreement was a "critical inducing factor to the main purchase" and that

"appellees situation was very materially altered" in a manner that could not

be remedied by rescission or an action for damages for breach of contract.

The dissenting judge would seem to be on firmer ground in holding that



1953] Recent Decisions 137

the acts of part performance were not referable solely to the parol agreement
and that there had been no showing of irreparable damage to the appellees
requisite for removing the bar of the Statute.
A long line of eminent authorities have so explicitly outlined the strict require

ments for referability of acts of part performance to the parol agreement that
there can be little room for interpretation on this point. Chancellor Kent,
speaking in Phillips v. Thompson, 1 Johns. Ch. 131, 149 (N. Y. 1814), stated
it thus:

It is not sufficient that the entry and use of the land is evidence of some

agreement. It must be satisfactory evidence of the particular agreement charged,
or it will not take the case out of the statute.

Another authority holds it essential that the acts should "... clearly appear to be
done solely with a view to the agreement being performed." 2 Story, Equity
Jurisprudence � 1048 (14th ed., 1918). Judge Cardozo concurs with sub

stantially the same principle in Woolley v. Stewart, 222 N. Y. 347, 351, 118

N. E. 847 (1918), and enunciates it clearly in Burns v. McCormick, 233 N. Y.
230, 232, 135 N. E. 273 (1922). The Court of Appeals of Maryland has

repeatedly urged the strictest construction of acts referable to the parol
agreement, Rosenthal v. Freeburger, 26 Md. 75, 80 (1866); Whitridge v.

Parkhurst, 20 Md. 62, 85-86 (1863); Shepherd v. Bevin et al., 9 Gill 32, 44
(Md. App. 1850); and this doctrine has been affirmed by the Supreme Court
in Williams v. Morris, supra, and Winslow v. Baltimore & Ohio R. Co., 188

U. S. 646, 658 (1903). It would seem likely, as pointed out in the dissenting
opinion, that the rebuilding of an incinerator and attendant facilities on the
vacant lot adjoining appellees' home was the "natural and normal" use that

they might make of such a lot with the consent of its owner. In the light of
the rigid and unyielding standards outlined by the foregoing authorities, it is

questionable that such acts could qualify as acts of part performance referable

solely to the agreement.
In the instant case there is neither allegation nor proof that appellees would

be defrauded if the parol agreement were not enforced. Apparently the eight
lots and homesite which they purchased by the written contract were worth
the price paid irrespective of the ownership of the two adjacent lots. This
indicates that the element of inducement referred to by the majority is

insufficient, standing alone, to warrant a decree of specific performance without
the essential element of irreparable damage which was not shown. In the case

of Vogel v. Shaw, 42 Wyo. 333, 294 Pac. 687 (1930), which was cited in the

majority opinion and distinguished in the dissent, the court decreed specific
performance of an oral agreement which was the basis for a contract in writing
between the parties. In the Vogel case, however, irreparable damage to the

plaintiff was conclusively shown and was an essential element of the decision.

Considering that specific performance should not be decreed unless fraud
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and injustice would be done if the agreement were held inoperative, Williams v.

Morris, supra, and that:

The ground of the interference of the court is not simply that there is proof
of the existence of a parol agreement, but that there is fraud in resisting the
completion of an agreement partly performed. Phillips v. Thompson, supra,
at 149,

the decision in the instant case might well be a "dangerous precedent" as it is
termed in the dissenting opinion. It has certainly carried the doctrine of part
performance to a point beyond that represented by any known adjudged case.

JOHN E. NOLAN, JR.

CORPORATIONS�Business Corporation's Contribution of Funds for

General Maintenance of Privately Supported Educational Institu
tion Was Not an Ultra Vires Act.

This action was brought by a corporation seeking a judgment declaring its
contribution of $1500.00 to Princeton University, a privately supported educa
tional institution, to be within its powers. The company was incorporated under
the Corporation Act of 1875 with the stated object of engaging in the business
of manufacturing and selling water works equipment and related products. The

defendant, a stockholder, asked judgment declaring this contribution to be,
among other things, an ultra vires act. The court discussed two New Jersey
statutes, one passed in 1930, which permitted corporations organized in New

Jersey to contribute to ". . . charitable, philanthropic or benevolent institutions
conducive to public welfare." L. 1930, c. 105, p. 353, (R. S. 14:3-13). The sec

ond, passed in 1950, encouraged corporations to create and maintain ". . . institu
tions or organizations engaged in educational, scientific, or benevolent activi
ties. . L. 1950, c. 220, p. 553. Held, business corporation's contribution of
funds for the general maintenance of privately supported educational institution
was not an ultra vires act. A. P. Smith Mfg. Co. v. Barlow et al, 97 A. 2d 186

(N. J., May 19, 1953).
The importance of this decision becomes apparent when viewed from the

aspect of the courts'1 historical attitude toward such corporate grants. Although
it is generally conceded to be a settled rule of law that a corporation possesses
not only those powers expressly granted in its charter, but also may exer

cise those powers which are incidental or auxiliary to its main business,
Brown & Another v. Winnisimmet Company, 11 Allen 326, 334 (1865), this
rule has in the past received very limited application by the courts.

They have generally followed the English doctrine that a corporate grant
must result in a direct advance of the interest of the company. "Charity has
no business to sit at boards of directors." Button v. West Cork Ry. Co., 23 Ch.
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D. 654, 673 (1883). The American counterpart of this rule is illustrated by
State v. First Nat. Bank, 249 S. W. 619 (Mo. 1923), wherein the court stated
that any particular act, to be justified under implied power, must be directly
and immediately appropriate to the execution of the specific powers granted by
the charter and not bear a slight or remote relation to them. Again, in Brinson

Ry. Co. v. Exchange Bank of Springfield et al., 16 Ga. App. 425, 85 S. E. 634

(1915), a corporate resolution to build a school, the results of which would
increase their railroad traffic, was denied fulfillment as not being a direct enough
benefit to give them the necessary power. The historical attitude of the courts
is probably best described by Dodge v. Ford Motor Co., 204 Mich. 459, 170
N. W. 668 (1919). A corporation exists solely for the purpose of making money
for its stockholders, and only such quasi-charitable expenditures as contribute
to that purpose are within its powers.
However in recent years this view has been recognized as being too strict

and courts have been tending toward the leniency allowed in the instant case.
The first step was taken in the Chancery Division, the same court that decided
the Button case, when they allowed a corporation to make a grant of �100,000
to various English universities engaged in scientific education and research.
Evans v. Brunner, Mond & Co., L. R. [1921] 1 Ch. 359. When it was

decided in Armstrong Cork Co. v. H. A. Meldrum Co., 285 Fed. 58 (1922) that
a corporate grant to two colleges was intra vires since it tended to promote
the welfare of the business in which they were engaged, American courts were

well on their way to accepting corporate contributions to education which gave
only a general, and sometimes a long-range benefit to the company. Corning
Glass Works v. Lucas, 37 F. 2d 798 (1929), expanded this doctrine by recogniz
ing that a business corporation has power to make donations of property or

money to enterprises reasonably calculated to further their general business in
terest. A contribution which had as its purpose the enlarging of the corporate
business and adding to its good will and which served the public, whose good
will and patronage the corporation sought, was held to be within its powers.

People v. S. W. Straus & Co., 285 N. Y. Supp. 648 (1936).
In the principal case the court decided the ultra vires question on the basis

of incidental powers, rather than relying on the statutes authorizing such
contributions.

Such giving may be called an incidental power, but when it is considered in its
essential character, it may well be regarded as a major, though unwritten,
corporate power. It is even more than that. In the court's view of the case,
it amounts to a solemn duty.

However the statutes assume importance when we consider the fact that since
1917 twenty-three states have passed laws authorizing charitable contributions

by their corporations. Since 1945, fifteen of those states have added or enacted
statutes specifically allowing contributions to education. 38 A. B. A. J. 119
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(1952). Hence a great number of states have been favorably influenced by
the trend of judicial decisions and are taking steps presumably aimed at

facilitating corporate grants to private education. That the Federal Government,
too, has reacted favorably is demonstrated by the income tax exemption allowed
for charitable contributions.
The effects of the decision in the instant case seem to be far-reaching. Fifty

years elapsed between the decision of the Hutton case and the opinion handed
down in the Evans case. During that time, from 1883 to 1921, the economy of
the whole Western world was drastically changed. The rapid rise of corporations
vested control of wealth in them rather than in the individual, and private
education thereby lost a primary source of income. Schools were left, then,
with but two places to look: Corporate grants or government aid. The former
are now serving a dual purpose. Corporations render financial aid to the
educational institution; and they aid themselves through such things as raising
the standard of living, grooming future executives, development of products and

processes, and the creation of corporate good will. Although many of these can

hardly be considered direct benefits to a corporation, they are certainly, when
given long-range consideration, an advantage to it.
The decision in the instant case allows corporate grants to be made for the

general maintenance of the institution rather than requiring it to be ear-marked
for some specific project. Thus we see that the attitude of the courts has

progressed to the point where they no longer require the corporate grant to
return a direct and immediate benefit to the company. They are coming more

and more to the recognition that corporate aid to education is a social obligation,
the performance of which is necessary to the continuance of private education.

THOMAS H. FOYE

CORPORATIONS�Partners of an Investment Banking Firm Are Rep

resentatives of One Another within the Meaning of Section 409

(a) of the Civil Aeronautics Act of 1938 And Are Thus within the

Scope of the Interlocking Relations Provisions of that Section.

This proceeding arose from an application to the Civil Aeronautics Board
for approval of an interlocking directorship and a separate action instituted by
the Board to determine whether or not directorships held by partners of an

investment banking firm are interlocking under the provisions of the Civil
Aeronautics Act of 1938. On appeal from the Board's decision, both actions

were consolidated. In the first, Mr. Robert Lehman, a partner of Lehman

Brothers, a New York investment banking firm, seeks approval of his inter

locking directorship in Pan American World Airways, Inc., and United Fruit

Company. In the second, Mr. Lehman and three other Lehman Brothers

partners contend that the directorships they hold in four additional companies
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in the fields of transportation and aeronautics are not interlocking. The pertinent
section of the Act provides that no director of an air carrier shall be a director,
or have a representative who is a director, of another common carrier or another

company engaged in aeronautics, unless the relationship is specifically approved
by the Civil Aeronautics Board. Held, Part I: Pan American World Airways,
Inc., and United Fruit Company are in competition to such a consequential
degree that an interlocking relationship comes within the prohibition of the
statute. Part II: one investment banking firm partner is the representative of
another so that the statute applies to directorships held by such partners.
Lehman Brothers Interlocking Relations Case, nos. 11500 and 11503, U. S. App.
D. C, August 6, 1953.
The Civil Aeronautics Act of 1938 was passed for the purpose of insuring

proper development of the rapidly expanding aircraft industries and gearing
them to the needs of the American people. A part of the legislative intent as
stated in Section 2 (d) of the Act, 52 Stat. 980 (1938), 49 U. S. C. � 402 (d)
(1946), was to provide freedom of competition:

Competition to the extent necessary to assure the sound development of an

air-transportation system properly adapted to the needs of the foreign and
domestic commerce, of the United States, of the Postal Service, and of the
national defense; . . .

With this objective in view, Section 409 (a) of the Act, 52 Stat. 1002 (1938),
49 U. S. C. � 489 (a) (1946), provides that it shall be unlawful, unless

specifically approved by the Civil Aeronautics Board, for an air carrier to have
as a director anyone who is a director of another company that is a common

carrier or is engaged in any phase of aeronautics. The section further provides
that, unless approved by the Board, it shall be unlawful for any air carrier to
have as a director anyone who has "a representative or nominee who represents
such . . . director" as a director of another company in those fields.
From the date of enactment of this section to the present, the Civil Aeronautics

Authority and later its successor, the Civil Aeronautics Board, have construed
its provisions in a series of interlocking relations decisions noteworthy for the
consistent line of law they have followed. None of these previous decisions,
however, goes further than the issue in part I of the instant case, that is, the
application of an individual to hold directorships in more than one 409 (a)
company.
In dealing with this issue the Board found that there were no specific standards

to guide it other than the broad test of public interest, and it early adopted a

strict construction of the statutory provision. Its discretion was exercised with
great caution in granting exceptions to the statute, and applicants bore the
full burden of proof that the relationship sought would not be adverse to the
public interest. Ames-Continental A. L., Interlocking Relationship, 1 C. A. A.
498 (1939). Each subsequent decision has consistently adhered to this policy
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line. In general the Board has approved the interlocking relationship where
there was no possibility of competition or negotiation between the two concerns,
Cohu-T. & W. A., Interlocking Relationship, 1 C. A. A. 547 (1940). It has
held that the applicant failed to prove such relationship would not be adverse
to the public interest where the prospect of negotiation existed: between an

air carrier and an aviation investment group, Darling-Canadian Colonial, Inter
locking Relationships, 1 C. A. A. 641 (1940); between an air carrier and a

potential supplier of aircraft equipment, All American-Du Pont, Interlocking
Relationship, 8 C. A. B. 672 (1947); and where competition existed between
an air carrier and another type of common carrier over the same route, Pan
American Airways-Hanes, Interlocking Relationship, 8 C. A. B. 617 (1947).
The Hanes case, supra, deserves particular note as it is precisely in point with

the first issue of the instant case. There the Board disapproved the application
for a common director in Pan American Airways and United States Lines despite
the fact that such relationship had been approved before and had existed for

years. The Board distinguished its decision there on the ground that, since its
earlier approval, Pan American had instituted passenger service across the
North Atlantic, and growth of this service had placed the two companies in
direct competition for passengers in this area.

None of the Board's earlier interlocking relations decisions was appealed to

the federal courts. Such appeal is provided for under Section 1006 of the Civil
Aeronautics Act of 1938, 52 Stat. 1024, as amended 49 U. S. C. � 646 (1946),
and Section 10 of the Administrative Procedure Act, 60 Stat. 243, 5 U. S. C.

� 1009 (1946). The appeal of the instant case was brought in accordance with
these provisions.
In part I of the instant case the court grounded its decision on the finding

that Pan American and United Fruit are in direct competition for passengers
between the United States and various points in the Caribbean area. This

holding appears to be sound in both principle and precedent. Despite the fact
that one of the companies is only incidentally a carrier of passengers and the
fact that the element of competition was considerably stronger in the Hanes

case, supra, the court here found that competition did exist to a consequential
degree. In affirming the holding of both the trial examiner and the Civil
Aeronautics Board it merely extended the consistent line of Board decisions.
There was no question here of the discretion of the Board or its statutory
authority.
The issue in the second part of the instant case is considerably more difficult

and of greater significance. No previous decision under this statute has con

cerned one director as the "representative or nominee" of another, and the
partnership relation has but infrequently been considered from the aspect of
individual representation. If one investment banking partner is the representative
of another within the meaning of the statute, the relationship contended for is

interlocking and approval of the Civil Aeronautics Board is required. If such
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partner is not the representative of another, the relationship is not interlocking
and hence does not come within the purview of the Board. The problem must
be considered from the aspect of the terms employed in the statute and the
intent of Congress in enacting it.
It is well established that within the scope of partnership business each

partner acts as agent for the firm and for his individual co-partners. Philips v.

United States, 61 App. D. C. 206, 59 F. 2d 881, cert, denied sub nam. Fidelity &
Deposit Co. v. United States, 287 U. S. 639 (1932); Hanson v. Birmingham,
92 F. Supp. 33 (N. D. Iowa 1950). The term "representative''' has not generally
been used to express this agency relationship, though courts have been disposed
to give "representative" a broad interpretation. Hood, Comr. of Banks v. Freel,
206 N. C. 432, 435, 174 S. E. 310, 311 (1934); not so broad, however, as to
include as the representative of an investment banking group one who held
similar views on company financial policy and had been elected to a company
directorship at the urging and with the help of the group. Gilman v. Jack,
91 A. 2d 207 (Me. 1952). The partnership relation of the instant case makes it

readily distinguishable since the holding in Gilman v. Jack, supra, was based on

the fact that the director had entire freedom of action and no express or implied
duty to the investment bankers.
The court in the instant case, however, does not derive its interpretation

solely from the partnership relation. The majority opinion states that partners
would not be considered representatives of one another if they were members of
"a partnership which owns a drug store." The additional element which enables
them to find that in this case one partner is the representative of another is the
fact that Lehman Brothers engages in an extensive underwriting and merger
negotiation business and "the partner directors seek such business for the

partnership." From this they conclude that an element of representation exists.

Though it is not clearly set out, it would seem that the measure of financial
control incidental to the investment banking business is the distinguishing factor
rather than representation through solicitation.
In considering the intent of Congress in enacting the statute, the dissenting

opinion cogently points out that Congress could have restricted this specific
relationship subject to the approval of an administrative board or commission.
It had done so with the relationship between securities underwriting firm partners
and federal reserve banks in the Banking Act of 1933, 48 Stat. 194, as amended
49 Stat. 709 (1935), 12 U. S. C. � 78 (1946), and between bank directors and

registered holding companies in the Public Utility Holding Company Act, 49
Stat. 831 (1935), 15 U. S. C. � 79 q (c) (1946). By considering that Congress
was familiar with the language necessary to restrict the present relationship but
did not use it, this line of reasoning arrives at the conclusion that the

"representative clause" of Section 409 (a) was aimed at a different target�
an individual director's evasion of the statute by employing a representative
to act as the director of another company. In addition, testimony in hearings
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on the bill by the Assistant General Counsel of the Treasury who assisted in

drafting it would tend to support this interpretation. Hearings before House
Committee on Interstate and Foreign Commerce on H. R. 9738 (Civil Aero
nautics Act of 1938).
It would seem, however, that determination of this important issue should not

rest alone on one narrow construction of the terms used. The United States

Supreme Court in KnaufJ v. Shaughnessy, 338 U. S. 537 (1950), citing Lichter v.
United States, 334 U. S. 742, 785 (1948), held that standards prescribed by
Congress must be read in the light of conditions to which they are to be applied.
This view has developed from statements of the Court in American Power Co. v.
S. E. C, 329 U. S. 90, 104 (1946), where in referring to such standards it said:

They derive much meaningful content from the purpose of the Act, its factual

background and the statutory context in which they appear.

In the Lichter case, supra, at 785, the Court added:
It is not necessary that Congress supply administrative officials with a specific
formula for their guidance in a field where flexibility and the adaptation of the

congressional policy to infinitely variable conditions constitute the essence of
the program.

From these statements, the majority opinion would appear correct in consider

ing the facts of the case at bar, "in the light of the purpose of Congress to keep
the developing aviation industry free of unhealthy interlocking relationships."
It is only realistic to recognize that the conditions which Congress desired to

restrict are possible in an interlocking relationship through an investment

banking firm where financial control might be concentrated. The decision of
the instant case does not prohibit such relationships. It merely states that

they are within the scope of Section 409 (a) of the Civil Aeronautics Act of

1938, supra, and thus subject to approval of the Board. In this holding it rests
firmly on realities of the case and gives effect to the spirit as well as the letter
of the statute.

JOHN E_ N0LAN; JR

CRIMINAL LAW�The Delivery of Papers and Documents to an Agent
of a Congressional Committee by a Witness Subpoenaed to Testify
and Put Under Pressure by Committee Members to Produce the

Documents Did Not Constitute a Waiver by the Witness of His
Constitutional Right to Be Free from Unreasonable Searches and

Seizures; and Such Material, When Taken without a Search War

rant, Was Seized in Violation of the Fourth Amendment and

hence Inadmissible into Evidence in a Subsequent Criminal Pro
ceeding against the Witness.

Charles E. Nelson, his wife, and nine others were convicted of violating the
District of Columbia anti-lottery law, which forbids policy, or "numbers",
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games, D. C. Code (1951) � 22-1501; and of conspiracy to violate said law,
18 U. S. C. � 371 (Supp. V, 1952). Charles E. Nelson had operated a "numbers"
game on a large scale for more than twenty years in the metropolitan Washington
area, having maintained headquarters in Seat Pleasant, Maryland, and later at
North Beach, Maryland. Over the period of years involved, Nelson's agents, or
"runners," would solicit bets in the District of Columbia, bring the money to
the Maryland headquarters, and then return to the District to pay the winners.
The other appellants assisted Nelson in these operations for various periods of
time, either as "runners," computers, or in other capacities. Part of the evidence
used to convict the appellants consisted of seventy highly incriminating exhibits,
including ledger sheets, check books and stubs, letters, receipts, and income
tax returns. This material was taken by a Special Senate Committee to In

vestigate Crime in Interstate Commerce, S. Res. 202, 81st Cong. 2d Sess. (1950),
commonly known as the Kefauver Committee, and was turned over to a District
of Columbia Grand Jury which had subpoenaed the materials in the hands of
the Committee.
The Committee uncovered the evidence when it was interrogating Charles E.

Nelson at a hearing conducted to investigate his gambling activities in and
about the District of Columbia. Nelson, subpoenaed to testify, was questioned
as to the income derived from his various gambling activities. He replied that
he was unable to give the Committee any specific information without referring
to a "little red book" of accounts, which contained his "ins" and "outs."
Nelson volunteered to bring the book to the hearing from his farm in nearby
Maryland. During the hearing, the Committee Counsel expressed the opinion
that Nelson's answers were evasive and his attitude contemptuous, but frequently
Nelson asserted his willingness to cooperate with the committee in every way
possible. The Chairman warned him in strong language to think the whole
matter over and to return to the hearing after a short recess prepared to tell
the truth. After the recess, the Acting Chairman (Senator Lester Hunt of

Wyoming) directed Nelson to go out to his farm with a special policeman
assigned to the Committee staff and return with the "little red book", promising
Nelson that all material surrendered would be returned "at the very earliest
date, so as not to inconvenience" him. Nelson and the policeman drove to the
Nelson farm, where Nelson searched for the account book in question. Although
he could not locate the account book, he turned over to the Committee agent
present seventy documents which later proved to be incriminating in nature.

The policeman returned to the committee with the documents. A week later,
these documents were subpoenaed by a District of Columbia Grand Jury.
Nelson made a motion before the court for the return of the documents, prior
to being indicted for violating the anti-lottery law, but this motion was denied.

Later, at the trial, he objected to their use in evidence, and again raised the
question of unreasonable search and seizure in contravention to the Fourth
Amendment to the Constitution. This objection was also overruled. Nelson
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and ten others were convicted. They appealed, urging an error that Nelson
did not waive his Constitutional rights in delivering the unsought evidence to
the policeman and that the seizure by the Committee without a warrant was

unreasonable and the evidence consequently inadmissible against them. Held,
that the delivery of papers and documents to an agent of a Congressional
Committee by a witness subpoenaed to testify and put under pressure by
Committee Members to produce the documents, did not constitute a waiver by
the witness of his Constitutional right to be free from unreasonable searches
and seizures; and that such material, when taken without a search warrant,
was seized in violation of the Fourth Amendment and hence inadmissible into
evidence in a subsequent criminal proceeding against the witness. United States
v. Nelson et al, nos. 11353 et seq., U. S. App. D. C, July 2, 1953.
The chief issue on which the decision turned was the consideration, by the

majority, that Nelson was under such duress that his delivery of the documents
was not a full and free waiver of immunity from such searches and seizures
without a warrant. The protection of the Fourth Amendment limits the power
of the Federal Government and all of its agencies in taking private property
and invading privacy to secure evidence of a crime. Weeks v. United States,
232 U. S. 383 (1914). A search warrant is an indispensable prerequisite to the

seizing of evidence, by federal agencies, in the hands of private citizens, except
in unusual and extreme circumstances. McDonald v. United States, 335 U. S.
451 (1948). A citizen may, of course, waive a constitutional right by consenting
in advance to a search and seizure by federal agents who do not have a warrant.
For example, he may deliver documents into the possession of the Government,
which documents are later used to convict him of a crime. Schauble v. United

States, 40 F. 2d 363 (8th Cir. 1930). However, "such a waiver or consent must
be proved by clear and positive testimony, and it must be established that there
was no duress or coercion, actual or implied." Judd v. United States, 89 U. S.

App. D. C. 64, 66, 190 F. 2d 649 (1951).
In examining the evidence to see if there is a waiver, the courts will construe

the facts favorable to the defendant, United States v. Novero, 58 Fed. Supp. 275
(E. D. Mo. 1944). Courts have refused to find a waiver of immunity from
unreasonable search and seizure in many instances where, from the words used
or the actions performed, an apparent waiver might be made out. In Karwicki v.
United States, 55 F. 2d 225 (4th Cir. 1932), agents looking for illegal liquor
entered an establishment without a search warrant and asked the proprietor if
there was any beer around. When the proprietor said there was none, the agents
replied that in such a case, the proprietor would not mind if they looked around.
The failure of the proprietor to make an oral objection at the time was not

considered a waiver of the immunity from such a search. In United States v.

Slusser, 270 Fed. 818 (S. D. Ohio 1921), the defendant admitted officers who

displayed badges and who, once inside the door, sought permission to look
around. The defendant replied, "All right, go ahead." Under the circumstances,
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this statement was not considered to be a waiver. In the Judd case, supra, the
defendant, after a long interrogation at police headquarters, went to his home,
handcuffed to police officers. He was alleged to have told the officers that he
had nothing to hide at his home and did not object to them going to his home.
This statement was not considered a waiver of the requirement of having a

search warrant.
An example of the court finding that no waiver of a search warrant was

given, even where the defendant actually cooperated and assisted the police
officers in their search, is United States v. Novero, supra. Here, officers took
Novero to his farm, and, without a warrant, began to search for illegal liquor.
Novero was in their custody, but there was some question as to whether he
was technically under arrest until after the search. Novero opened the gate
to the farm to let them in and then unlocked the barn door in order to assist
the officers in carrying out their "fishing expedition." The evidence subsequent
ly found was considered to have been seized illegally, the court holding that

peaceful compliance with the orders of an officer does not constitute a waiver
of Constitutional rights. From these cases, it is seen that the standard set down
to test for the existence of a waiver of immunity from search without a warrant
is whether the permission to search was given "free from physical or moral

compulsion." Perlman v. United States, 247 U. S. 7, 15 (1918).
Heretofore, "freedom from physical or moral compulsion" has meant freedom

from the compulsion applied by police officers, usually narcotics or prohibition
agents. In the instant case, the protection of the Fourth Amendment has been
extended to searches and seizures made under the auspices of a committee of

Congress. The parties guilty of applying pressure to extract documentary
evidence from the unwilling defendant were not law enforcement officers present
at the scene of the illegal seizure, but members of Congress and their agent.
Their influence and power was considered great enough to remove the defendant's
freedom of choice several miles from the place where the initial pressure was

applied. What the court has impliedly done is to equate the treatment given
to a witness before a Congressional Committee with the third-degree treatment

applied in the back room of a police station, or with the activities of overzealous

raiding parties. The pressure in this case was not a rubber hose or a revolver,
but the fear of punishment for disobeying a duly authorized subpoena, coupled
with threatening interrogation. In the words of the majority opinion, "Nelson's
freedom of choice had been dissolved in a brooding omnipresence of compulsion."
Since the majority found that a case of illegal search and seizure had been

made out as a matter of law because of the compulsion involved, it did not

find it necessary to explore an interesting contention raised by the appellants,
namely whether or not the promise of the Committee to "return the documents
so as not to cause Nelson any inconvenience" prohibited their later use against
him. The appellants argued that the court should hold the Government to the
"standards of a gentleman" and that the subsequent release of the documents
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in question to the grand jury after the promise to Nelson worked a fraud upon
him. Therefore, according to the appellants, the Government should not be
allowed to use the documents in a criminal proceeding since they were obtained
through fraud. SUverthorne Lumber Co. v. United States, 251 U. S. 385 (1919).
While the argument is intriguing, neither the majority nor the minority passed
squarely upon it.
The dissenting opinion contended that the documents in question should

have been excluded on statutory and not constitutional grounds, since it failed
to find any evidence of compulsion. The dissent looked to 62 Stat. 843 (1948),
18 U. S. C. � 3486 (Supp. V, 1952), which states in its pertinent sections:
"No testimony given by a witness before either House . . . shall be used as

evidence in any criminal proceeding against him in any court, except in a

prosecution for perjury." The lower court had ruled out all of Nelson's oral

testimony before the Committee, but allowed the seventy documents produced
by Nelson to be introduced into evidence at the trial. In doing so, it made a

distinction between oral and written testimony not justified from the clear
meaning of the statute. The minority opinion believed that the trial court
was in error and logically it contended that the privilege extended to written
and oral testimony alike. The dissent went on to point out that, independent
of the inadmissible documentary evidence, about twenty eye-witnesses, who
had been employed by Nelson, testified to the gambling activities of Nelson
and his associates. The testimony was uncontradicted and the only attacks
made upon the credibility of the witnesses was by cross-examination. Such a

volume of testimony was in itself sufficient to convict the appellants, in the

opinion of the dissenting judge. Convictions based upon such evidence should
not be set aside merely because the evidence was combined with other evidence
which was illegally obtained. Testifying before a Congressional Committee
does not act as a pardon concerning all offenses about which a witness testifies.
The bad evidence does not pollute the good. Thus the majority should have
taken into consideration the weight of the independent testimony establishing
the guilt of the accused, but it did not.

It is submitted that the majority was correct in holding that Nelson, under
the circumstances, had not waived his constitutional immunity from unreasonable
search and seizure. In arriving at such a decision, the court not only read the
bare record of testimony and events, but examined the situation with a realistic
appraisal of what must have happened. Though the court could have approached
the question with an unimaginative and institutional outlook, it realized instead
that the matter of full and free consent is not so easily determined from merely
perusing the written word. Only by a deeper look into the actions of the witness,
the testimony of the hearing, and the delivery of the papers at the Nelson
farm could the court come to the conclusion it did. Even though Nelson was

under subpoena, he could not be required to produce documents which would
incriminate him. Internal Revenue Agent v. Sullivan, 287 Fed. 138 (W. D. N. Y.
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1923). For the Committee to obtain the papers, a search warrant was required.
The fact that the Committee could have obtained the search warrant is no

excuse for its failure to do so.

It is further submitted that the court was correct in holding Congressional
Committees to the same standard of conduct that, in the past, has been applied
to officers of the Executive Branch of the Government. The Nelson investigation
was one case in which individual members of Congress failed to realize that

part of the public which they are sworn to protect was before them, under a
heavy barrage of questioning. Congressmen in hot pursuit of publicity and

political credit are just as likely to violate the rights of citizens as are law
enforcement officers in pursuit of evidence. Yet, of all Americans, none should
more zealously and more carefully guard the rights of all citizens than their
own elected representatives.

WILLIAM P. MALONEY

DAMAGES�In a Suit to Recover Damages for Personal Injuries, De
fendant Is Entitled to Inform the Jury that Any Award Plaintiff
Might Receive Is Not Subject to Federal Income Tax.

Plaintiff brought suit under the Federal Employer's Liability Act, c. 149, � 1,
35 Stat. 65 (1908), as amended, 53 Stat. 1404 (1939), 45 U. S. C. �� 51-60

(1946), to recover damages for personal injuries sustained while employed by
defendant as a brakeman. Defendant's counsel, in his final argument, pointed
out to the jury that whatever award plaintiff might receive in the suit would
not be subject to Federal income tax. Upon plaintiff's objection, the trial court
declared this statement to be a prejudicial error, and granted plaintiff's motion
for a new trial. Defendant appealed from this order, claiming that the court

erred as a matter of law in granting the new trial. The main issue on appeal
was whether defendant's counsel was justified in informing the jury that the
amount the successful litigant might receive by way of a verdict in a personal
injury suit would be non-taxable. Held, since plaintiff should receive compensa
tion only for the injuries sustained, pointing out to the jury the non-taxability
of such awards is justified, and does not constitute prejudicial error which will
warrant a new trial. Hall v. Chicago & N. W. Ry. Co., 349 111. App. 175,
110 N. E. 2d 654 (Feb. 2, 1953).
The appellate court first decided that defendant's argument to the jury

concerning the non-taxability of awards was a correct statement of the law.
Section 22 (b) (5) of the Internal Revenue Code, 53 Stat. 10 (1939), 26 U. S. C.
� 22 (1946), provides that "compensation for injuries or sickness, . . . plus the
amount of any damages received whether by suit or agreement on account of
such injuries or sickness" is to be excluded from gross income and is therefore
non-taxable. Such awards are regarded as a return of lost capital and not as
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income. Durkee v. Commissioner of Internal Revenue, 162 F. 2d 184 (6th Cir.

1947).
The Court justified defendant's statement of such law to the jury by the

increased tax-consciousness of present-day jurors. Focusing the jury's attention
on the non-taxability of the award was not regarded as an attempt on defendant's
part to mitigate damages, or to use plaintiff's future net earnings as the basis
for computing damages. The decision of this case assumed that such a tax-

conscious jury, in the absence of instructions to the contrary, would believe
that such awards were taxable. As a result of this, the jury, in order to be sure

that a successful plaintiff would get what he was entitled to, would give him,
besides his compensation, an added sum to take care of the taxes on such

compensation.
The decision of the court upon this novel issue follows the reasoning of

Dempsey v. Thompson, 251 S. W. 2d 42 (Mo. 1952). In the Dempsey case,
in an identical fact situation, the Supreme Court of Missouri held that a

defendant is entitled to have the jury instructed about the non-taxability of

any award the plaintiff might receive. The Dempsey case expressly overruled
Hilton v. Thompson, 360 Mo. 177, 227 S. W. 2d 675 (1950), where the same

court regarded such instructions as an extraneous issue, having no bearing on the
just assessment of damages by the jury. In overruling itself, the Supreme Court
of Missouri stated in Dempsey v. Thompson, supra, at 45, "Surely, the plaintiff
has no right to receive an enhanced award due to a possible and, we think,
probable misconception on the part of a jury that the amount allowed by it
will be reduced by income tax."
The increased tax-consciousness which is the rationale of the decision in

this case is undeniable. Because of the lowering of personal exemptions and
the gradual increase of tax rates, the arms of the Treasury are reaching more

and more people. Taxes which were something the average man only heard
about twenty years ago, have by today become part of his everyday life.
This fact is well illustrated by the rapid increase during the last ten years of
the number of persons paying income tax. While the number was approximately
seven and one-half million in 1940, it jumped to a little over forty-four million
in 1952. Surrey and Warren, Federal Income Taxation, pp. 23, 30 (1953).
Does the conclusion drawn from the tax-consciousness of the average juror

by the Illinois Court of Appeals necessarily follow? It is possible, but not

probable that jurors, unless instructed to the contrary, will attempt to figure out

the tax due on the award and add it to the compensation. Tax-burdened as

the average juror may be, he is probably not as tax-conscious as the figures
seem to indicate. Most jurors are not self-employed and therefore never see

the money paid out for taxes, nor do they have any definite ideas about the
rates involved.
The result of this case, although based on somewhat unrealistic reasoning.

is just. Under our system of law, an injured person, in the absence of special
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circumstances, is entitled only to damages which will compensate him for his
loss and put him into as good a position as he would have been had the injury
not happened. "A person injured by the commission of a tort is entitled to
actual pecuniary compensation for the injuries sustained, and except where the
circumstances are such as to warrant the allowance of exemplary damages,
he is limited to such compensation." Western Union Telegraph Co. v. Guard,
283 Ky. 187, 197, 139 S. W. 2d 722, 727 (1940). Focusing the jury's attention
by instruction or argument on the fact that any award plaintiff might receive
is non-taxable will certainly not have the effect of diminishing the compensation.
Therefore, such instructions, though not mitigating the amount necessary to

compensate plaintiff, will guard against the possibility, slim as it may be, that
the jury will give plaintiff an added sum to take care of the taxes. Plaintiff
should not be permitted to receive an enhanced award due to a possible
misconception on the part of the jury, that the amount it gives plaintiff will be
reduced by taxes.

BELA A. KARLOWTTZ

EQUITY�In a Civil Contempt Proceeding for Violation of an Injunc
tion, Sentence of Imprisonment for a Definite Term May Be Im
posed Where that Sentence Is Suspended and the Suspension Con
ditioned on the Defendants' Future Compliance with the Court's
Decree.

The New Jersey Zinc Company obtained a temporary restraining order

enjoining the International Union of Mine, Mill and Smelter Workers, its
officers, agents and members from trespassing and certain other acts designed
to coerce non-striking employees. The following month, after this injunction
had been made permanent, plaintiff moved for an order to show cause why the
defendants should not be held in contempt for violation of the temporary
restraining order. On hearing the action was ruled one for civil contempt only,
and the court then proceeded to find the union and six individual defendants

guilty of such contempt. A fine was assessed against the union, one half to be
remitted should the defendant refrain from violating the permanent injunction
for a period of one year. As to the individual defendants, each received a sentence

of imprisonment for ninety days, but it was further decreed that this would
be suspended on condition that the defendants caused the permanent injunction
to be complied with for one year. On appeal the Supreme Court of New Mexico
affirmed this decree of the court below. New Jersey Zinc Co. v. International
Union, 56 N. M. 447, 245 P. 2d 156 (1952). An order was next issued by the
trial court that defendants show cause why the order suspending their sentences
should not be revoked for certain violations of its decree. Overruling the
objection, here initially raised, that criminal punishment could not be imposed
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in a civil suit in equity, the court found the violations charged, revoked the

suspension, and sentenced each of the six defendants to ninety days imprison
ment. Defendants obtained a writ of habeas corpus and challenged the validity
of both the original decree of contempt and the judgment revoking its suspension.
Held, it was permissible to impose a definite sentence of imprisonment for

contempt where that sentence was suspended and so conditioned that it might
be avoided in toto by compliance with the court's decree. Jencks v. Goforth,
�N. M.�, 261 P. 2d 655, Sept. 25, 1953.
The significance of this case, indeed its correctness, hinges upon the exact

relation in which it stands to the rule set forth in Gompers v. Bucks Stove &

Range Co., 221 U. S. 418 (1911). In the Gompers case there was at issue the

validity of a sentence directing imprisonment of the defendants for terms of

twelve, nine, and six months, respectively. The proceeding itself was one which
the Supreme Court found to have been instituted, entitled and tried as part of
an original civil cause in equity. But the sentence was held primarily punitive,
as it raised no direct incentive for obedience to the court's decree, being definite
and certain no matter what the defendants might do. It followed that there
had been punishment for a past act, improper in a proceeding for civil contempt.
If, then, the action is for civil contempt and the purpose is not compensation
to the plaintiff, the punishment should be such that it coerces the defendants
into compliance, moving them to act rather than punishing them for some past
act. If the sentence is imprisonment, it should be such that "they carry the
keys of their prison in their own pockets," In re Nevitt, 117 Fed. 448, 461

(8th Cir. 1902), and are not constrained to confinement for some definite time.
Otherwise the punishment is primarily punitive and criminal and, imposed for
a civil contempt, gives rise to a fatal variance.
These basic considerations of the Gompers case have remained virtually un

challenged, except in Illinois, People v. Boyle, 312 111. 586, 144 N. E. 342 (1924),
and in Minnesota where authority is found under statute, Minn. Stat. 1945,
� 588.02, M. S. A. � 588.02 (1946). Repeatedly, the holdings have been that
in a civil contempt proceeding, imprisonment, if imposed, cannot be for a

definite term. Duell v. Duell, 85 U. S. App. D. C. 78, 178 F. 2d 683 (1949);
Shapiro v. Shapiro, 115 Col. 501, 175 P. 2d 387 (1946) ; Parker v. United States,
153 F. 2d 66 (1st Cir. 1946); Wilson v. United States, 65 F. 2d 621 (3d Cir.

1933); In re Kahn, 204 Fed. 581 (2d Cir. 1913).
The instant case was admitted to be and was treated throughout as a pro

ceeding for civil contempt only. But it resulted in a sentence of imprisonment
for a definite term, although that sentence was suspended on condition of the
defendants' compliance. Squarely, then, it raises the question of whether

imprisonment for a definite term suspended and so conditioned on a defendant's
conduct is primarily punitive in character and, according to the Gompers case,
beyond the power of a court to impose for a civil contempt.
That it was not, the court sought to establish first by inquiry into the
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substance and purpose of the sentence. Imprisonment had been imposed but

suspended. Actually, it would occur only should the defendants not comply.
By complying, no imprisonment would be suffered at all. "As of the day this

particular decree was entered," said the court, "and it is that day which controls,
the decree was truly coercive; as to imprisonment for ninety days, there was

no single one of the defendants unable to purge himself by obedience to the

court's order." In this sense, then, the defendants had the key to their own

prison and, having it, could not complain of being punished for a past act.
Further substantiation for the decision was also sought in the case of

United States v. United Mine-workers, 330 U. S. 258 (1947). There, in a

proceeding for both civil and criminal contempt, the trial court imposed upon
the defendant union a single, unconditioned fine of $3,500,000. When the case

came before the Supreme Court, that tribunal, while sustaining the lower court's

jurisdiction, modified the sentence. The whole amount being excessive for a

criminal contempt, the fine for that offense was reduced to $700,000. Then,
in order to secure the defendant's compliance, the court directed that the
balance of $2,800,000 be made conditional upon the union's failure to purge
itself of the contempt within a reasonable time. In the present case there is

not the conditional fine of the Mineworkers case. But there is, argued the court,
its equivalent: a suspended term of imprisonment. Each of these, imprisonment
and fine, is coercive at the time of its pronouncement; each offers the party at

whom it is directed complete opportunity to avoid the sanction. "To find any
difference ... is to submit to the force of language and phrases having no true

relevance."
The conclusion accordingly reached is unique. It is so, simply because there

seems to be no precedent for the imposition of a definite suspended sentence of

imprisonment in an action for civil contempt. Somewhat similar was the case

of Doyle v. London Guarantee and Accident Co., 204 U. S. 599 (1907), where,
to enforce its order for the production of various papers and records, the court

directed that should the defendants fail to comply they were to pay a certain
fine or, in default of such payment, to suffer imprisonment for sixty days.
But in that case, it is to be noted, there was no original imposition of the
sentence followed by its suspension, nor was the imprisonment conditioned

directly upon the defendants' failure to comply with the order. Rather, the
term of imprisonment was a degree further removed, being coupled with and
conditioned on the defendants' failure to pay a fine which, in turn, was

conditioned on the defendants' compliance with the order.
Doubtless in certain instances a sentence such as that here at issue will

prove more efficacious in securing the desired result than the common sentence

of immediate imprisonment to continue unless and until the defendant does

that which is required. Nonetheless, it would seem that the instant decision

poses several substantial problems.
In the first place, the literal effect of the decree here contested was that
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the court first imposed an immediate sentence that the defendants "do each of
them receive . . . and are hereby given" ninety days imprisonment, and only
after the sentence had been so imposed, complete in form, was it suspended
on proviso. If it is conceded, as it must be, that the court had no power to
order an unconditioned sentence of imprisonment for a definite term, Gompers v.

Bucks Stove & Range Co., supra, then it is difficult to see how it could first

impose such a sentence and then, afterwards, suspend the same.

There also appears, and in fact there was anticipated by the court, a second
problem. Should the defendants fail to comply with the decree, the term of

imprisonment obviously becomes effective, as it did here. That occurring, it
would seem that the defendants in effect are confined for a past act as nothing
they can do will serve to effectuate their release at any time before their term
of imprisonment expires. In the Mineworkers case, it is true, no one would
contend that the Supreme Court lacked the power to enforce its fine had the
defendant union failed to comply. Still, that case was one involving both
criminal and civil contempt. Whatever its ultimate outcome, the union there
could not maintain that it had suffered the fine absent the safeguards of a

criminal action. But in the present case there was no criminal contempt. It
might well be that the defendants' conduct would in fact furnish grounds for

fining contempt of that species; but it remains that no proceeding to that end,
with its appertaining rights and guarantees, ever took place. The result is that
a party is imprisoned a definite time for a past act and with no means of

obtaining an earlier release; yet that the sentence suffered grew solely and

entirely out of a proceeding for civil contempt.
In this connection it might also be questioned whether a conditional sentence

of imprisonment can, as the court assumes, be considered generally as equivalent
to a conditional fine such as is found in the Mineworkers case. A fine, even

when finally imposed, is not inconsistent with the end of direct benefit or

compensation to an opposing party in a civil contempt proceeding. McCann v.

New York Stock Exchange, 80 F. 2d 211 (2d Cir. 1935); Gompers v. Bucks
Stove & Range Co., supra. Indeed, one of the grounds of the dissent of Justice
Rutledge in the Mineworkers case was that the fine had not been divided so

as to show what part was for punishment, what part for coercion, and what

part for compensation. United States v. United Mineworkers, supra, at pages
378 and 379. On the other hand, a definite sentence of imprisonment, once

effective against a defendant, can offer little or no advantage to an adverse

party in a civil contempt proceeding. He derives from it no compensation, nor
does it operate so as to compel the defendant to act in his favor.
It is submitted that in view of the problems posed by a definite sentence of

imprisonment in this type of proceeding, it would be best to restrict its applica
tion and to adhere as strictly as possible to available precedent. If imposed at

all for a civil contempt, imprisonment for a definite term might be limited, as
in Doyle v. London Guarantee & Accident Co., supra, to an alternative measure.
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To first impose such a sentence and then condition its suspension directly upon
the defendant's conduct would appear to be a substantial encroachment upon
the principle of the Gompers case, a principle supported not merely by authority
but also, in this writer's opinion, by its own inherent justice.

JOHN A. BELL

INSURANCE�Korean Conflict Is a War within the Meaning of the

Word War in Life Insurance Policies.

On December 6, 1943, Stanley J. Weissman, insured, and his father, present
plaintiff, entered into a life insurance contract with the defendant, Metropolitan
Life Insurance Company. This policy provided that the plaintiff, the owner of
the policy, should collect $5000 in the event of the death of his son. There
was a further double indemnity provision in the policy providing for an

additional $5000 if the insured died as a result "of bodily injuries caused solely
by external, violent and accidental means." Among the usual escape clauses

however, there was a war clause which protected the Company from payment of
the additional $5000 if the insured died of accidental means while "in the

military, naval, or air forces of any country at war." Weissman was inducted
into the military service of the United States on January 17, 1951, and was

killed in Korea as a result of enemy action on August 3, 1951. Notice and
proof of death were duly filed and the Metropolitan Life Insurance Company
paid the plaintiff $5000 with accrued dividends and premiums. The plaintiff
claimed the additional $5000 under the accidental death provision of the
policy, but the Company refused to pay on the grounds that the insured was

in the military service of the United States and was killed when the United
States was "at war". Held, that the "insured died in the military service of the
United States of America at a time when the United States was at war."
Weissman v. Metropolitan Life Ins. Co., 112 F. Supp. 420 (S. D. Cal. May 20,
1953).
The broad rules of law on this point have been well stated on many occasions

yet the courts continue to differ as to the interpretation of the word "war" in
such life insurance policies. First of all, it is almost universally agreed that
before war can officially exist it must be determined to exist by the political
departments of government. West v. Palmetto State L. Ins. Co., 202 S. C. 422,
426 (1943); Hamilton v. McClaughry, 136 Fed. 445, 449 (1905). However the
courts have also recognized that war may actually exist before any official
declaration. Youngstown Co. v. Sawyer (Steel Seizure Case), 343 U. S. 579,
642 (1952) ; Stankus v. New York Life Ins. Co., 312 Mass. 366, 369 (Sup. Jud.
Ct. 1942); Prize Cases (Amy Warwick), 2 Black 635, 699 (U. S. 1863). And
the courts have further held that individual parties may contract with regards
"war" and give it such connotation as they wish that does not infringe upon
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public policy. Rupp Hotel Operating Co. v. Donn, 29 So. 2d 441 (Fla. 1947).
Therefore what was the meaning intended by the parties to this policy?
The Supreme Court of the United States decided in 1934 that "... if the

language of the contract is reasonably open to two constructions, that more

favorable to the insured will be adopted . . . (citations omitted), and unless
it is obvious that the words are intended in their technical connotation they
will be given the meaning that common speech imports." Asckenbrenner v.

United States Fidelity and Guarantee Company, 292 U. S. 80, 85 (1934). In
the principal case the court had little difficulty in giving the word "war" the

meaning that "common speech imports." The court said at page 425: "We
doubt very much if there is any question in the minds of the majority of the

people of this country that the conflict now raging in Korea can be anything
but war."
Thus the court determined that the word "war" in this contract was not

intended by the parties to be used in its strict or technical sense but rather
that they meant "the all inclusive term, and . . . had in mind any type or

kind of war in which the hazard of human life was involved." Weissmann case,
supra, at 425. For this final conclusion the court relied principally on two

previous federal cases: New York Life Ins. Co. v. Bennion, 158 F. 2d 260

(10th Cir. 1946) ; and New York Life Ins. Co. v. Durham, 166 F. 2d 874 (10th
Cir. 1948). These cases had both stated that "war" as interpreted in such
life insurance policies was the broad generic term "war", which was commonly
understood as being creative of the additional "hazards to human life".
From this discussion of the reasoning of the principal case as it adheres to

the law already decided, there is no doubt that the court stands on firm ground.
Therefore it is interesting to note that two recently decided Pennsylvania cases

have declared that the Korean conflict is not a "war" within the meaning of
the word in life insurance policies, which exclude payment of double indemnity
provisions if the insured was killed while engaged in the military service in
time of war. Harding v. Penna. Mutual Life Ins. Co., 171 Pa. Super. Ct. 236

(1952), aff'd, 373 Pa. 270 (Sup. Ct. 1953); Beley v. Penna. Mutual Life Ins.

Co., 171 Pa. Super. Ct. 253 (1952), aff'd, 373 Pa. 231 (Sup. Ct. 1953). In the
Weissman case the plaintiff's argument was that the term "war" in the policy
was used in its strict technical and legal sense, a connotation already overruled
by the Supreme Court of the United States. Asckenbrenner v. U. S. Fidelity and
Guarantee Co., supra. The contention of the policy owners in the Pennsylvania
cases is similar, though a slight distinction is possible. Recognizing that a

distinction exists between declared and undeclared war, and realizing that the
courts themselves have taken cognizance of this distinction, Baz v. Tingy,
4 Dall. 37 (U. S. 1800), and Youngstown Co. v. Sawyer, supra, the arguments
in the Pennsylvania cases developed this point. It was argued that since there
was a distinction between declared and undeclared war, and since in these two

policies, the company had not specifically mentioned undeclared war, that they
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must have meant declared war only. The court thereupon followed the rule
that ambiguous clauses are to be interpreted in favor of the insured and decided
that the policies excluded death as a result of declared war only from the
double indemnity provisions, and the Korean "war" was not a declared war.

The Supreme Court of Pennsylvania in affirming the Beley case said, that
if it was the intention of the Company to "invest the term 'war' with a broader
connotation than its 'constitutional' or 'legal' intentment, it would have effected
this by the addition of words indicating such an intention as, for example,
'declared or undeclared' war." Beley v. Penna. Mutual Lije Ins. Co., supra,
at 237. The Supreme Court of Pennsylvania also pointed out that there was

great difficulty in holding the Korean conflict a "war", within the terms of the

policy, because such a determination should be made according to some "definite
and uniform standard." There were between 1798 and 1945 some 150 or more

occasions in which our military forces were engaged in various countries, yet
by what standard could the courts decide which of these were "war" within the
terms of life insurance policies? The court indicated that the only standard
would be the political declaration, or lack of such declaration, by the Congress.
Therefore if the insurance companies meant to include undeclared war as well
as declared war in their life insurance policies they should actually indicate
this intent.
It can thus be seen that a cleavage is developing in the law on this point.

Many insurance companies have provided against such decisions as were given
in the Pennsylvania cases, by providing that "war includes undeclared war",
or by excluding from the double indemnity provisions any death resulting
"wholly or partly from war", or death resulting from war or any "act incident
thereto". Vandervilt v. Travellers' Ins. Co., 184 N. Y. Supp. 54 (Sup. Ct.

1920); Stankus v. New York Life Ins. Co., supra; Stinson v. New York Life
Ins. Co., 167 F. 2d 233 (U. S. App. D. C. 1948) ; New York Life Ins. Co. v.

Bennion, supra; Savage v. Sun Life Assur. Co., 57 F. Supp. 620 (D. L. A.

1944) ; New York Life Ins. Co. v. Durham, supra. This action by the insurance

companies however does not settle the legal problem involved.
In conclusion, while recognizing the practical difficulty set up by the Supreme

Court of Pennsylvania, as to the definite standard which should be used to

decide whether a "conflict" or an "incident" is a "war" within the meaning
of the war clause in an insurance policy, nevertheless, we are forced to agree
that the Weissman case illustrates the better and wider prevailing law. Since
the insured does not sit with a "lawyer at his elbow", it is only realistic to

assume that the terms of the contract should be given a real and practical
interpretation, rather than a strictly technical one. Otherwise the burden on

the insured would be too ponderous. War in the real and practical sense involves
the "hazards to human life", which certainly existed in Korea, and the courts

should not be required to "affect a technical ignorance of actualities."

WILLIAM C SENNETT
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LABOR LAW�Employer's Refusal to Bargain about Terms and Condi
tions of Company-Owned Houses Is Not an Unfair Labor Practice
under Section 8 (a) (5) of the Taft-Hartley Act, Absent Evidence
that Rentals for Such Housing Are Part of "Wages" or that

Employee Is Compelled by Some Necessity, Either Imposed by

Employer or by Force of Circumstances, to Occupy Company
Housing.

The Bemis Brothers Bag Company owned and managed dwelling units for
the convenience of its employees at its Talladega, Alabama, plant. On August 28,
1950, the company posted notice that it intended to restore rentals on these

dwellings to their 1949 rate. The certified collective bargaining agent, United
Textile Workers of America, AFL, made several requests to the company to

bargain about this matter in the succeeding two months; each request was met
with a refusal to bargain. On November 20, 1950, the union filed a charge
with the National Labor Relations Board, alleging that the company had
violated � 8 (a) (5) of the National Labor Relations Act, 49 Stat. 449 (1935),
as amended, 61 Stat. 136 (1947), 29 U. S. C. � 141 (Supp. V, 1952). The
Board ordered the company to bargain with the union with reference to the
terms and conditions of employee occupancy of the company houses, and in
the instant case sought court enforcement of that order. Held, where the record
fails to show that rentals are so low as to be partial remuneration for services,
and therefore, in effect, wages, or that the employees occupy company housing
for any reason save individual choice, then the terms and conditions of such
occupancy are not comprehended within the statute's designation of "wages"
or "other conditions of employment." NLRB v. Bemis Bro. Bag Company,
206 F. 2d 33, 5th Cir., August 6, 1953.
Section 8 (a) of the Act provides: "It shall be an unfair labor practice for

an employer (5) to refuse to bargain collectively with the representatives of
his employees, subject to the provisions of Section 9 (a)." Section 9 (a) refers
to "collective bargaining in respect to rates of pay, wages, hours of employment,
or other conditions of employment." [Emphasis supplied.]
In denying enforcement in the instant case the court found "the record

insufficient in facts to authorize the Board's conclusion. . ." The record shows
that the respondent, a bag manufacturing company, owns a tract of land adjacent
to Talladega, Alabama, on which its plant and the dwelling units here involved
are located. It also has a dairy farm, garage, filling station, library, grocery
store, school, and recreational facilities. There are 195 houses containing
approximately 300 units. All the units are leased to employees, except for two
rented by two ministers who serve the village, and one to the store manager.
Approximately 65% of the employees in the bargaining unit live outside the

village; they own their own homes or rent from other landlords.
The houses involved rent at monthly rates ranging from $13.25 for a two-room

unit to $25.50 for a six-room unit. The court observed, appositely, that, "The
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record fails to show whether these rentals are more or less than those charged
for comparable houses in the vicinity rented by others." There is a waiting list
of some 80 applicants. Rents are not deducted from the employees' pay, but
this is authorized by the lease. Vacant dwellings are available for rental in
the community.
The Board relied mainly on provisions of the lease indicating an unusual

control over the employee's use and enjoyment of his home and thus consonant
with an employer-employee, rather than a landlord-tenant, relationship. The

court, however, felt that:
... It is not safe to determine the question of whether company housing is a

subject matter of compulsory bargaining as a condition of employment solely
upon the basis of the conditions of the lease, for if the matter is only thus made

bargainable, the lease provisions could conceivably be changed, or even entirely
abrogated, by bargaining, and thus the source of power be destroyed by its
exercise. . . . We must look elsewhere for solution to the question.

The Board is regularly called upon to determine whether a variety of subjects
come within the area of mandatory bargaining, and has long held that the

employer must bargain over wages, hours, and such other terms and conditions
of employment as the following: seniority provisions, Highland Park Mfg. Co.,
12 N. L. R. B. 1238 (1939), enforced, 110 F. 2d 632 (4th Cir. 1940); union

security, National Licorice Co., 7 N. L. R. B. 537 (1938), enforced as modified,
309 U. S. 350 (1940) ; arbitration provision, Boss Mfg. Co., 3 N. L. R. B. 400
(1937), enforced as modified, 107 F. 2d 574 (7th Cir. 1941).
In 1948 the Seventh Circuit stated, "there is ... no sound basis for the

argument that [a retirement and pension plan] is not clearly included in the

phrase, 'other conditions of employment'." Inland Steel Co. v. NLRB, 170 F. 2d

247, 251 (7th Cir. 1948), cert, denied, 336 U. S. 960 (1949). In the next year,
the First Circuit held that a group insurance program was embraced by the
word "wages". W. W. Cross & Co. v. NLRB, 174 F. 2d 875 (1st Cir. 1949).
The Board has consistently held "that employer-provided living accommoda

tions are encompassed within the terms 'wages' and 'conditions of employment'
where such accommodations are an integral part of the employment relation."
Elgin Standard Brick Manufacturing Co., 90 N. L. R. B. 1467, 1488 (1950);
Hart Cotton Mills, Inc., 91 N. L. R. B. 728 (1950), enforcement denied on other

grounds, NLRB v. Hart Cotton Mills, 190 F. 2d 964 (4th Cir. 1951).
The court agreed with the holding in the Hart Cotton Mills case, supra, at

972, that if houses are maintained by the employer and "rented at such rates

to the employees as to represent a substantial part of their remuneration" they
become a subject of bargaining. The record in the instant case precludes a

finding that such was the situation here. The court then stated that terms and
conditions of occupancy can be said to be a condition of employment where
the employee did not have freedom of choice in securing living accommodations.

"However, before such occupancy and its consequences become a condition of
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employment there must be some necessity, either imposed by the employer or by
the force of circumstances, which requires the employee to subject himself to
the condition of occupancy of company housing." [Emphasis supplied.] The
record again precludes a finding that any such necessity existed in the instant
case.

The Fourth Circuit, in a recent decision, indicates that it accedes to a less
stringent application of substantially the same criteria. NLRB v. Lehigh
Portland Cement Company, 205 F. 2d 821, 4th Cir., July 21, 1953.

Referring to its earlier decision in the Hart Cotton Mills case, supra, the
court states:

In that case, however, we did not lay down the general proposition that company
houses are never the proper subject of collective bargaining unless they are a nec

essary part of the enterprise or their occupancy affects the workers' pay. It is suf
ficient to bring them within the field of collective bargaining if their ownership and
management materially affects the conditions of employment. . . . That no increase
in rent was made between 1937 and 1951 indicates that the rents have been below
the prevailing rate; and this circumstance coupled with the convenience of living
nearer to the place of work than the great majority of the employees has given
the occupants of the company's houses substantial advantages which undoubtedly
affected their conditions of employment. [Emphasis supplied.]

Since the court in the Lehigh case, supra, found that the plant was "in an area

where houses are hard to get" and that "rents have been below the prevailing
rate," it is not clear to what extent it was prepared to rely on "the convenience
of living nearer to the place of work than the great majority of the employees."
In the instant case the Fifth Circuit agreed that the circumstances of the

Lehigh case, supra, viz., company house rents lower than prevailing rents in the
area and private housing in short supply in the area, would render company

housing bargainable. The Bemis decision would thus seem to be consistent with
the Lehigh decision unless in the latter case the court would have found con

ditions of employment affected by the element of "convenience" alone.
This court appears to have limited the interpretations of "conditions of

employment" found in the Inland Steel case, supra, the W. W. Cross case, supra,
and perhaps in the Lehigh case, supra. Its readiness to take issue with the Board

on the latter's interpretation of the record is consistent with a recent Supreme
Court holding that "... a reviewing court is not barred from setting aside a

Board decision when it cannot conscientiously find that the evidence supporting
that decision is substantial, when viewed in the light that the record in its

entirety furnishes, including the body of evidence opposed to the Board's view."
Universal Camera Corp. v. Labor Bd., 340 U. S. 474, 488 (1951).
It is submitted that when the desirability, if not necessity, of living in a

company owned and managed house is a fact of life in the employee's economic

existence, then his occupancy of such accommodations should be a condition of

employment within the meaning of the statute. By cutting off an employee
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from the benefits of collective bargaining (as to rentals) because his decision
to occupy a company-owned and managed house is conditioned upon circum
stances admitting of choice as well as necessity, and because his rent vis-a-vis

non-company house rentals in the area is not so low as to satisfy the requirement
that it constitute indirect wages, the court deprives him of a right the Act was
intended to insure him.

RICHARD B. LAVTNE

REAL PROPERTY�In an Action for Breach of a Covenant Restricting
the Use and Occupation of Real Property to Persons of the

Caucasian Race, a State Court Is Precluded from Awarding Damages
by the Fourteenth Amendment.

Owners of residential property in a Los Angeles neighborhood entered into
a voluntary reciprocal covenant, thenceforth to run with the land, by which
they agreed never to permit the use or occupation of their property by non-

Caucasians, except servants actually employed on the premises. They further

promised to include this restriction in all future conveyances of the lands
involved. Subsequently, Leola Jackson, one of the covenantors, sold property
subject to this agreement to Negroes, who are now in undisputed and undisturbed

possession of it. Her co-covenantors, alleging a breach of both parts of the
restrictive agreement, started an action at law against her for damages, to

which she demurred. The trial court, holding that, because of the decision in

Shelley v. Kraemer, 334 U S. 1 (1948), any action enforcing the covenant,
including an award of damages, was state action and therefore barred by the
Fourteenth Amendment, upheld the demurrer and dismissed the complaint.
The District Court of Appeals for the Second Appellate District affirmed, 112

Cal. App. 2d S34, 247 P. 2d 99 (1952), and the Supreme Court of California
denied a hearing. The United States Supreme Court, however, granted certiorari,
primarily to end the conflict which had arisen as to the meaning of the decision
in the Shelley case, supra. Held, a state court cannot enforce a restrictive
covenant by an award of damages against one of the co-covenantors who broke
the agreement because such enforcement would constitute state action denying
equal protection of the laws to identifiable non-Caucasians, even though none

were actually before the court, in violation of the Fourteenth Amendment.
Barrows v. Jackson, 346 U. S. 249, June 15, 1953.
In a consideration of this decision, two basic concepts must be kept in mind :

first, that the Fourteenth Amendment applies only to invasions of individual
civil rights by the States�individual actions by private citizens, not actionable
on other grounds, are not prohibited by this amendment no matter how violative

they may seem�Civil Rights cases, 109 U. S. 3 (1883); and second, that a

covenant restricting the use of property to certain races is valid, Corrigan v.
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Buckley, 271 U. S. 323 (1926). A brief resume of the development of these
two concepts and their relationship with each other will furnish a perspective
from which the significance of the instant case can better be determined.
Immediately after the Civil War the end of slavery in the South presented

a war-ravaged economy with a large mass of people for the most part uneducated,
unemployed, without other resources, and unaccustomed to making decisions
for themselves. To protect the civil rights of this group, three amendments to

the Federal Constitution gave them freedom, citizenship, and the ballot. Since
this was done without any adequate preparation for the new status, the resultant

exploitation of the country for which this group was used by unscrupulous
self-seekers, both indigenous and foreign, intensified an atmosphere of fear and

prejudice which found expression in restrictive legislative, executive, judicial
and social practices. As the situation grew more stable and the economy
recovered, the Fourteenth Amendment furnished a basis for attacks upon these

discriminatory practices.
One of the earliest tests involved discrimination by direct legislation, to be

followed shortly by an attack on restrictions imposed by state officials absent
a statute. In West Virginia a state law expressly limiting liability to jury service
to white male citizens was found, on petition by a colored man convicted of
murder by a jury composed entirely of white men, to be unconstitutional as

denying him equal protection of the laws. The Supreme Court admitted the

right of a State to prescribe qualifications for its jurors, but held that when
race was the sole basis of the qualification there was an unconstitutional
discrimination forbidden by the Fourteenth Amendment, Strauder v. West

Virginia, 100 U. S. 303 (1880). Where the discrimination by statute was absent,
however, a Negro had no right to have other Negroes on the particular jury
trying him, Virginia v. Rives, 100 TJ. S. 313 (1880). On the other hand, where
a county judge responsible for drawing up the grand and petit jury panels
systematically excluded all Negro citizens from the jury rolls and so violated a

Federal law forbidding the exclusion of otherwise qualified citizens from jury
service on the basis of race or color alone, the judge's act was found to he
state action, since a state acts only through its officials and agents, and as such

opposed to the Fourteenth Amendment, Ex parte Virginia, 100 U. S. 339 (1880).
Where the legislation itself was impartial on its face but discriminatory in its

application, a Kentucky court found that there was a violation of the Fourteenth
Amendment. The case involved an ordinance which declared that a building
erected without permission and then found to be injurious to adjacent property
or to the reasonable enjoyment of life by adjacent residents was a nuisance.
When the court found that a refusal of permission under this ordinance for the

erection of a Negro Baptist church was based largely on race prejudice, the
ordinance was declared void, Boyd v. Frankfort, 117 Ky. 199 (1903).
Segregation of the races as such has not, in general, been found unconstitu

tional unless the result has been to deprive one group of facilities and accom-
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mediations equal to those afforded others. The segregation is usually applied to

schools, public conveyances in intra-state traffic, and other public places, and
is justified as a reasonable exercise of the state's police power. Where equal
facilities were offered in all schools, a Chinese citizen of the United States was

not denied equal protection of the laws because he was required to attend a

"Negro" school, Gong Lum v. Rice, 275 U. S. 78 (1927). But when Missouri
failed to provide a law school within the state for Negro students, though
offering to pay reasonable tuition for them in out-of-state schools, the Fourteenth
Amendment was infringed, Missouri ex rel. Gaines v. Canada, 305 U. S. 337

(1938). It was also infringed when the law school provided was vastly inferior
to that provided for white students, Sweatt v. Painter, 339 U. S. 629 (1950).
Attempts to restrict the rights of Negroes to acquire property by keeping them
in segregated neighborhoods have not been equally successful. A zoning ordinance
of Louisville, Ky., which prohibited Negroes from moving into blocks in which
the majority of occupants were white was declared unconstitutional when used
as a defense by a Negro purchaser to a suit for specific performance of a contract
to purchase a residence, brought by the white vendor. The ordinance was not

saved by the fact that it had a similar prohibition against whites who attempted
to move into blocks occupied by a majority of colored people, Buchanan v.

Warley, 245 U. S. 60 (1917).
Since, as a result of such decisions, effective means of preserving the segregated

character of residential neighborhoods were apparently impossible on the legis
lative or administrative level, the holding of the Civil Rights cases, supra,
indicated that to avoid the Fourteenth Amendment, there should be a return

to individual, as opposed to state, action. This was not a new idea: over the

centuries, owners of realty had tried by a variety of methods to retain control

over the use and disposition of their lands even after they ceased to have any
interest therein. This attitude had been justified on the basis that the right
to own property included the right to dispose of it subject to such conditions
as the owner decided to impose. Opposed to this view was the determination

of the law to safeguard freedom of alienation. According to A. L. I. Restatement,
Property, p. 1069, Rationale to Part II, Vol. 4 (1944):

The underlying principle which operates throughout the field of property law is

that freedom to alienate property interests which one may own is essential to the

welfare of society. . .

The most popular solution for preserving the original character of a neighborhood
was the restrictive covenant. After the decisions in Title Guarantee & Trust Co.
v. Garrott, 42 Cal. App. 152 (1919), and Los Angeles Investment Co. v. Gary,
181 Cal. 680 (1919), the restrictions on alienation, which were tried first, were
changed to restrictions on use, the most frequent form being the one used in

the instant case. As already indicated, the United States Supreme Court had

declared this type of covenant to be valid in Corrigan v. Buckley, supra, and
so the problem appeared to be settled.
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In 1948 the United States Supreme Court granted certiorari to consider
constitutional questions raised by these restrictive covenants. Two of the cases,
Shelley v. Kraemer and McGhee v. Sipes, 334 U. S. 1 (1948), originating in
Missouri and Michigan, respectively, were considered together as they presented
substantially the same facts and the same issues. In each case the petitioners
were Negroes who had purchased property subject to a restrictive covenant and,
after suits for specific performance of the covenants, had been enjoined from

occupying the property by their respective state courts. Their appeal to the
United States Supreme Court was based on the ground that judicial enforcement
of these covenants had violated their rights under the Fourteenth Amendment
by denying them equal protection of the laws and depriving them of their
property without due process of law. In considering the case, the Supreme Court
reaffirmed the two concepts given, supra, as basic to the discussion of the instant

case, but held that, inasmuch as action by a state court is state action within
the meaning of the Fourteenth Amendment, petitioners had been denied the

equal protection of the laws and so the judgments were reversed. In a third
case, decided the same day, Hurd v. Hodge, 334 U. S. 24 (1948), a judgment
of the Court of Appeals for the District of Columbia was also reversed because
enforcement of the restrictive covenant denied petitioners rights which were

protected by the Civil Rights Acts and because it was against the public policy
of the United States to permit a federal court to enforce an agreement which
a state court was forbidden by the constitution to enforce.
Almost before the complete change in theory represented by the Shelley case

could be fully realized, there was much speculation as to the extent of the

change the case had wrought. The main question was: Since the restrictive
covenant is still a valid agreement, will an action for damages for its breach
lie even though the remedy via specific performance is barred? The first case

to be decided after the Shelley decision answered the question in the affirmative.
The Missouri Supreme Court reasoned that where a valid contract was breached
there were alternate remedies: specific performance and an action for damages.
If specific performance was foreclosed for constitutional reasons, the action for

damages still remained, Weiss v. Leaon, 359 Mo. 1054 (1949). The following
year, however, a suit for damages for breach of an identical covenant was brought
in the District of Columbia and was dismissed on the ground that the language
in the Shelley and Hurd cases was broad enough to include in its prohibition
any assistance by way of judicial action, Roberts v. Curtis, 93 F. Supp. 604

(1950). Two more cases in the following years split on the meaning to be
ascribed to the Shelley case: the Oklahoma Supreme Court reversed a district
court's dismissal of a suit which included a count in damages because the
complaint stated a good cause of action, Correll v. Earley, 205 Okla. 366 (1951) ;
while the Michigan Supreme Court affirmed a dismissal of an action by a lower
court on the grounds that indirect enforcement of the covenants would also
violate the Fourteenth Amendment, Phillips v. Naff, 332 Mich. 389 (1952).
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Under these circumstances it was to be expected that the United States

Supreme Court would be anxious to settle the law. Probably a procedural
difficulty could have been anticipated: the form in which the suits were being
brought made it difficult for those who had broken the covenant to find some

basis for standing. The problem, as the majority pointed out in the instant case,
was that the person who suffered the injury, i. e., the breaching covenantor who
was forced to pay damages, was not the person whose rights were infringed�
the Negro purchaser against whom the discrimination was directed. Since

normally speaking a person must himself be a member of the class whose rights
have been infringed there seemed no way out of the dilemma. In the interests
of clarifying the law, however, the Court granted certiorari in the instant case

and then found a rather tenuous standing for the defendant: Mrs. Jackson is

permitted to rely on the invasions of the constitutional rights of future non-

Caucasians who may be denied the right to purchase property subject to a

restrictive covenant because of the vendor's fear of having to respond in

damages if he sells. The reasoning supporting this is equally tenuous: the state

courts will be put in the false position of apparently supporting a contract in

an action at law which they could not enforce in equity and to which they
could give no statutory sanction while at the same time federal courts would
not be permitted to entertain the action because the covenant is contrary to

public policy. The late Chief Justice did not accept the majority's finding.
In his dissenting opinion he insisted that the majority was playing fast and loose
with an otherwise clearly understood doctrine of standing and had determined
the merits before determining whether it had the power to decide the merits.
As far as the covenant was concerned, he felt that it was within the realm of
the contract laws of the several states.
The significance of this case, nevertheless, lies in this: it has settled the issue

left open by the Shelley decision so that henceforth no action for damages can

be maintained on a restrictive covenant. Since civil rights embrace not one state

but all it was eminently desirable that such rights, particularly in relation to

property, should not be left to the chances of the contract law of the individual
states. While it has apparently left a "valid" contract without any remedy,
it has, it is submitted, insured far more important rights. The weakness of the

jurisdictional basis will not alter the law on the covenant. In dwelling on the

uniqueness of the situation the Court has given itself ample room to distinguish
succeeding cases on the procedural side. While on the whole Chief Justice
Vinson's point on procedure is warranted, it is submitted that the majority
have ample precedent for making the exception in this case.

HELEN STEINBINDER
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TORTS�A Paying Patient May Recover from a Charitable Hospital
for Injuries Sustained as a Result of the Negligence of a Nurse
Employed by the Hospital.

Defendant is a charitable, non-profit hospital. Plaintiff was a paying patient
of the defendant hospital. She sustained pain and permanent injury when a

nurse, employee of defendant hospital, by reason of negligence injected a for

eign substance in her arm. The plaintiff brought suit for personal injuries.
The plaintiff did not allege that defendant failed to exercise due care in the
selection or retention of the nurse, or that it was guilty of "administrative neg
ligence" such as the failure to furnish proper equipment. Plaintiff appealed
from a judgment of the superior court for Yakima county sustaining a de
murrer to the complaint, dismissing the action for personal injuries. Held, a

charitable, non-profit hospital should no longer be held immune from liability
for injuries to paying patients caused by the negligence of employees of the

hospital. Pierce v. Yakima Valley Memorial Hospital Association, �Wash.

2d�, 260 P. 2d 765, Sept. 1, 1953.
Prior to the decision in this case the Supreme Court of Washington had held

that a charitable hospital was not liable for the torts of its employees against
patients whether they be paying or non-paying patients unless it be shown
that the injury was due to "administrative negligence", such as the use of
defective equipment, or that the hospital did not exercise due care in the
selection or retention of its employees. Weiss et al. v. Swedish Hospital, 16
Wash. 2d 446, 133 P. 2d 978 (1943). The court in the principal case there
fore overrules the established precedent of the state of Washington by holding
the Yakima Valley Memorial Hospital, a charitable institution, liable to a

paying patient for the negligence of its employee.
The decision in this case focuses attention upon the general question of the

liability of charitable hospitals for the torts of their servants. By ordinary
principles of agency a master is always liable for the torts of its servants.

Mechem, Outlines of the Law of Agency, � 349 (4th ed., P. Mechem, 1952).
However, in 1876 the courts of Massachusetts held that a charitable hospital
was immune from liability for the torts of its servant. McDonald v. Massa

chusetts General Hospital, 120 Mass. 432 (1876). Several courts followed
the precedent established by the Massachusetts court in that decision, but

great variance of opinion exists in the state and territorial courts of the United
States concerning this subject. The confused state of the law concerning this
matter is portrayed by Justice Rutledge in President and Directors of George
town College v. Hughes, 76 App. D. C. 123, 130 F. 2d 810, 812 (1942):

Paradoxes of principle, fictional assumptions of fact and consequence and con

fused results characterize judicial disposition of these claims. From full immu

nity, through varied but inconsistent qualifications to general responsibility is

the gamut of decision. The cases are almost riotous with dissent. Reasons are

even more varied than results.
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The case under consideration here represents the modern trend away from
immunity and toward liability.
The decisions holding charitable hospitals immune from liability for the

torts of their servants have been based upon one or more of five various
theories. Some courts hold the rule of immunity to be based upon the trust
fund theory, finding that the funds of a charitable hospital are a trust and
cannot be diverted to compensate those injured by the torts of its servants.
To hold otherwise, these courts reason, would defeat the purpose of the trust
and the donor's intention that the funds be used exclusively for the care of
the sick and disabled. McDonald v. Massachusetts General Hospital, supra.
A second basis of the immunity rule proposed by many courts is that due to

the charitable nature of the hospital the doctrine of respondeat superior is not

applicable. Schau v. Morgan, 241 Wis. 334, 6 N. W. 2d 212 (1942). A third
theory concludes that since charitable hospitals are carrying on work which is
of a public character and which is related to a governmental function they
should share in the immunity of governmental agencies. Morrison v. Henke,
165 Wis. 166, 160 N. W. 173 (1917). Courts employing a fourth theory reason

that a beneficiary impliedly waives liability and assumes the risk of negligence
on the part of the institution's employees. This is implied by the beneficiaries

acceptance of the benefits and services of the charity. Powers v. Massachu
setts Homeopathic Hospital, 109 Fed. 294 (1st Cir. 1901). A fifth theory is
based upon a consideration of public policy. The proponents of this theory
hold that it is in the interest of public welfare to hold charitable hospitals
immune from liability for the torts of their servants. They reason that chari
table hospitals are serving the interests of society by caring for the sick and

disabled, and therefore, society should financially encourage and stimulate
these institutions by freeing them from the financial burden of liability. Mag-
nuson v. Swedish Hospital, 99 Wash. 399, 169 P. 828 (1918). Some recent

decisions have refused to recognize the trust fund theory of immunity on the

basis that it is inconsistent with modern legal principles concerning trusts.

SUva v. Providence Hospital of Oakland, 14 Cal. 2d 762, 97 P. 2d 798 (1939).
The theory that the doctrine of respondeat superior is not applicable to chari

table hospitals has been rejected in well reasoned opinions of many courts

holding that an exception to the rule of respondeat superior should not be

made in favor of the resources of a charitable hospital against an individual
harmed by one of its servants. Sheehan v. North Country Community Hos

pital, 273 N. Y. 163, 7 N. E. 2d 28 (1937). The theory that charitable hospi
tals should share in the immunity of governmental agencies has likewise found

little favor. Cohen v. General Hospital Society of Connecticut, 113 Conn.

188, 154 A. 435 (1931). Courts rejecting the fourth theory that a beneficiary
impliedly waives liability have found the theory to be a fiction and based upon
sentiment rather than law. Ray v. Tucson Medical Center, 72 Ariz. 22, 230

P. 2d 220 (1951). The public policy theory has been rejected by courts hold-
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ing that changing social and economic conditions make it no longer necessary
to grant immunity. President and Directors of Georgetown College v. Hughes,
supra.
While recognizing the existence of these theories the court in the instant case

maintained that public policy is the one substantive reason for the immunity
rule and, therefore, refused to consider the other four theories. The court
then examined current social and economic conditions and determined that

they call for a change in that public policy which had held that a charitable
hospital was immune from liability for the torts of its servants. The court took
notice of the current paternalistic attitude of the state toward its citizens and
enumerated several statutes providing for the health of the community. In

illustrating the change in conditions calling for a change in public policy the
court indicated that today there are many charitable hospitals with large
assets compared with the few charitable hospitals with meagre assets which

existed at the time the immunity rule was adopted. The court then con

cluded that these changing social and economic conditions removed the need

for a public policy of immunity for charitable hospitals. This conclusion is

in harmony with that of many other courts. Haynes v. Presbyterian Hospital
Association, 241 la. 1269, 45 N. W. 2d 151 (1950); President and Directors of
Georgetown College v. Hughes, supra. The objection was interposed that a

change in public policy encompassing such broad social and economic con

siderations was not within the power of the court to determine as it is the

duty of the legislature to determine public policy of this nature. However, the

majority of the court was of the opinion that since the courts granted immu

nity without legislative help, they could likewise refuse to continue immunity
without assistance from the legislature.
The court, early in its opinion, noted the general principle of tort liability

that charity is no defense to a tort. This statement is, of course, established

beyond contradiction. Harper, Torts, � 81 (1938); Prosser, Torts � 32 (1941);
A. L. I. Restatement, Torts �� 323-325 (1934). The rule holding a charita

ble hospital immune from liability for the torts of its servants is then actually
an exception to the general rule of tort liability. A charitable individual is

held liable for his negligence in carrying on the work of his charity, but a

charitable institution is not. The injustice of thus holding an individual lia

ble while freeing a charitable institution is described, as follows, in President

and Directors of Georgetown College v. Hughes, supra p. 814:

It is a strange distinction, between a charitable institution and a charitable in

dividual, relieving the one, holding the other, for like service and like lapse in

like circumstances. The hospital may maim or kill the charity patient by negli

gence, yet the member of its medical staff, operating or attending without pay

or thought of it, dare not lapse in a tired or hurried moment.

The court in the case under discussion was confronted with the problem of
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either holding a charitable hospital liable for the tort of its servant or refus
ing to compensate an individual injured by the negligence of that servant. The
question has not been free of doubt, but the Supreme Court of Washington
has arrived at a seemingly just and desirable conclusion. In arriving at this
conclusion, it is appropriate to consider the availability to charitable hospi
tals of liability insurance. Although the cost is high, charitable hospitals are

better able to bear the additional operating expense of liability insurance than
an individual is able to suffer the financial burden of injuries negligently inflict
ed. It is submitted that the decision of the Supreme Court of Washington in
holding a charitable hospital liable for the negligence of its employee repre
sents the equitable and just approach to the problem.

JAMES A. JACKSON

TORTS�Calling a Person a "Communist" at a Public Gathering Con
stitutes Slander Per Se.

Plaintiff was a resident of Jacksonville Beach, Duval County, Florida, and
was the owner and operator of a duplex apartment in that city. On the 24th
of April, 1950, at the City Hall of Jacksonville Beach a public meeting was

held at which approximately 1500 people were present. The defendant, in the

presence of these people, made the following statement concerning the plain
tiff: "Don't let that man speak, I know him and he is a Communist." The
amended complaint charged that the words were false and defamatory and that

by reason thereof the plaintiff had been injured in his name, reputation and
business. No proof of special damages was submitted. The defendant's mo

tion to dismiss was granted by the trial judge. Plaintiff appealed the dis
missal to the Supreme Court. Held, calling a person a Communist at a public
gathering necessarily causes injury to the person spoken of in his social,
official and business relations of life and is therefore slanderous per se.

Joopanenko v. Gavagan, Fla. Sup. Ct., Oct. 6, 1953.

Slander, originally, was not actionable without an averment of extrinsic
acts or an allegation and proof of special damages, although the same defama

tory words, when written or printed, were actionable per se. Pollard v. Lyon,
91 U. S. 225 (1875). To this broad statement, the courts very early estab
lished specific exceptions: the imputation of crime, Marion v. Davis, 217 Ala.

16, 114 So. 357 (1927); or a loathsome disease, likely to exclude him from

society, Watson v. McCarthy, 2 Ga. 57 (1847); words imputing the unfitness
of a person to perform the duties of an office or employment, or tending to

prejudice him in his profession or trade, Pollard v. Lyon, supra; and words

imputing unchastity to a woman. Cushing v. Hederman, 117 Iowa 637, 91 N.
W. 940 (1902). The reason given for the distinction between the written
and the spoken charge is that written defamation is more extensively and
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permanently injurious to the character than verbal defamation. Summit Hotel
Co. v. National Broadcasting Co., 336 Pa. 182, 8 A. 2d 302 (1939).
Two questions are presented by the principal case. First, is the court trying

to bring the case within the exception that slander of business, trade, profes
sion or office is actionable per se? Or, is it establishing a fifth exception based
on public policy?
As to the first, Mr. Justice Andrews in Sanderson v. Caldwell, 45 N. Y. 398

(1871) established that the exception was limited to defamation of a kind

incompatible with the proper conduct of the business, trade, profession or

office itself when he said at page 405:

When the words spoken have such a relation to the profession or occupation of
the plaintiff that they directly tend to injure him in respect to it, or to impair
confidence in his character or ability, when, from the nature of his business,
great confidence must necessarily be reposed, they are actionable, although not

applied by the speaker to the profession or occupation of the plaintiff; but when
they convey only a general imputation upon his character, equally injurious to

anyone of whom they might be spoken, they are not actionable, unless such

application be made. [Emphasis supplied].

Two courts have already ruled that an accusation that another is a "Com
munist" or a "Communist sympathizer" is not slander per se. Presiding Judge
Hunsicker, in reversing a judgment of the Municipal Court of Cleveland in

Pecyk v. Semoncheck, 105 N. E. 2d 61 (Ohio 1952), said at page 63:

In the instant case, there is nothing in the petition or in the evidence to indi
cate that Walter Pecyk was injured in his trade or calling by reason of the

scandalous statement made concerning him. Therefore, notwithstanding our

belief that such a statement would subject Pecyk to public hatred, ridicule and

contempt by the vast majority of American citizens, yet, without an allegation
and proof of special damage, the words used herein are not actionable.

The Supreme Court of New York, in an earlier case established the rule

that words charging plaintiff with being a "Communist" or "Communist sym

pathizer" were not slanderous per se. Gross v. Mallamud, 200 Misc. 5, 108

N. Y. Supp. 2d 822 (Sup. Ct. 1951); Garriga v. Richfield, 174 Misc. 315, 20

N. Y. Supp. 2d 544 (Sup. Ct. 1940). On the other hand, the written publica
tion, if untrue, that one is a Communist has been held to be libelous per se.

Mencher v. Chesley, 297 N. Y. 94, 75 N. E. 2d 257 (1947).
The second question to be considered is that of public policy. The legisla

ture of Florida, in passing a law requiring all state and county officials, all
candidates for public office, and all persons holding positions in its educational

institutions to take non-communist oaths, had cited the Communist Party as

an organization dedicated to the overthrow of the Government of the United

States and of the State of Florida by force and violence. Fla. Stat., C. 25046

(1949). Declaring this to be the public policy of the State of Florida towards

Communism, the court in the instant case concludes:
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To charge that one is a member of the Communist Party which has as its
object the over-throw of the Government of the United States and of Florida
by force or violence and the abolishment of free speech, free assembly and
freedom of religion . . . necessarily causes injury to the person spoken of in
his social, official and business relations of life.

The court in the principal case is not the first to discuss public policy in
cases of this nature. However, the New York courts have reached an entirely
different result in this regard. Mr. Justice Moss, of the Supreme Court of
New York in Keefe v. &Brian, 116 N. Y. Supp. 2d 286 (1952) in dismiss
ing a similar complaint, said at page 288:

As "judges are not necessarily to be ignorant in court of what everyone else,
and they themselves out of court, are familiar with", (Lumley v. Gye, 118 Eng.
Rep. 749, 768), the court will take judicial notice of the cold war now exist
ing between our form of government and communism. Our safety is there
fore best served by an exposure of communists and communism. It is far bet
ter, therefore, to allow free play of our emotions in dealing with persons whom
we believe to be communists rather than seal the hps of people who might be

frightened into silence and suppression lest use of the word "communist" should
per se force upon them costly litigation.

In the principal case, plaintiff is the operator of a duplex apartment. The

great weight of judicial authority holds that slander, to be actionable per se

must be made with reference to a matter of peculiar importance to plaintiff's
business. This writer is unable to understand how the charge "Communist"
is necessarily damaging to the plaintiff in carrying on his business as the

operator of an apartment house.
While the public policy of Florida has now been ascertained to warrant

a finding that a charge of being a "Communist" is slanderous per se, the
court very well may have spun the web in which it will hereafter be en

tangled. The ends of Communism will be better served by allowing Commu
nists to institute proceedings at their will, and with little regard for the out

come. Recent cases before the highest court of our land have demonstrated
that it is part of Communist doctrine and strategy to upset the judicial struc
ture of our nation by preaching its odious doctrine in our courtrooms. It is
submitted that the court may have chosen an unwise course in holding that
one who orally and publicly charges another with being a Communist is liable
for damages without specification and proof of same.

WILLIAM J. MCNAMARA
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TORTS�The Discretionary Exemption from Government Liability of

the Federal Tort Claims Act Embraces Decisions Made by Execu
tives or Administrators in Establishing Plans, Specifications, or
Schedules of Operation.

On April 16 and 17, 1947, ammonium nitrates fertilizer, loaded aboard two

ships docked in the Texas City harbor, exploded. This ammonium nitrate
fertilizer was manufactured in plants under government control, according to

government specifications. It was loaded and shipped on government orders
under the Foreign Aid Program. The three hundred claims filed against the

government for wrongful death and property damage, resulting from the ex

plosion, were consolidated in one suit.
In the District Court for Texas, the government was found generally negli

gent in the manufacture of a per se dangerous commodity. There were also

findings of specific acts of negligence. The Circuit Court of Appeals, In re Texas

City Disaster Litigation, 197 F. 2d 771 (Sth Cir. 1952), reversed on the

grounds that the findings of fact were erroneous and, that, even if negligent,
these acts were within the discretionary exception to government liability in
the Federal Tort Claims Act, 28 U. S. C. � 1346 (b), 2671-2680 (a) (Supp. V,
1952). The Supreme Court of the United States affirmed the Circuit Court of

Appeals decision. Held, the decisions involved in drafting the fertilizer export
plan as a whole, in the various phases of the manufacturing process, and in
the policing of the shipboard loading were made in the exercise and per
formance of discretionary functions or duties on the part of the Federal em

ployees, and were, therefore, within the discretionary exception of the Federal
Tort Claims Act, Dalehite v. United States, 73 Sup. Ct. 956 (June 8, 1953).
The discretionary exception of the Federal Tort Claims Act provides that

"The provision of this chapter and section 1346 (b) of this title shall not

apply to � (a) any claim . . . based upon the exercise or performance or the

failure to exercise or perform a discretionary function or duty on the part of
a Federal agency or an employee of the government, whether or not the dis

cretion involved be abused." 28 U. S. C. � etc. [emphasis supplied]. The

italicized words make up the crucial phrase. This is an intrinsically vague and

all-embracing phrase since there is practically no function that does not in

volve some measure of discretion.
Confronted with construing the act, many courts, reasoning that since it is

not by matter of right that the government can be sued, but only by its

consent, liberally construe the exception in favor of the government. Ken-

drick v. United States, 82 F. Supp. 430 (N. D. Ala. 1949), Toledo v. United

States, 95 F. Supp. 838 (D. P. R. 1951). They require, as in the instant case,

a clear relinquishment of sovereign immunity before holding the government
liable. But the apparent object and purpose of the Federal Tort Claims Act

was to waive government immunity from certain specified tort actions, and
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government employees were to be held to the same standard of care as pri
vate individuals, in accordance with the law of the place where the act or

omission occurred. H. R. 5373 and H. R. 6463, 77th Cong., 2d Sess. 37 (1942).
With meager aid from Congressional materials, the courts have employed

different factors and often have reached inconsistent results in determining
what government activities are exempted by the words, "discretionary func
tion". The courts, however, are in agreement that high level policy-making
decisions of government officials are within the exception. Sickman v. United

States, 184 F. 2d 616 (7th Cir. 1950). In Boyce v. United States, 93 F. Supp.
866 (S. D. Ia. 1950), the court emphasized that the blasting operations that

injured the plaintiff were done according to a plan approved by the Chief of

Engineers and his decision to blast was a discretionary act. The Secretary of
Interior's decision to take possession of the plaintiff's mine under an executive
order was held within the exception, Old King Cole Co. v. United States, 88
F. Supp. 124 (S. D. Ia. 1949). In the instant case, the decision to manufac
ture this fertilizer would fall within the immunity afforded to high officials.
Once the determination to follow a certain policy has been made, if carried

out as ordered, there is no liability, even if negligence is shown. Thomas v.

United States, 81 F. Supp. 881 (W. D. Mo. 1949); Denny v. United States,
171 F. 2d 365 (5th Cir. 1949) ; Boyce v. United States, supra; Old King Cole
Co. v. United States, supra. But, if the plan is not carried out as ordered and

there is negligence in the execution of details, there is no immunity. Kendrick

v. United States, supra; Somerset Seafood Co. v. United States, 193 F. 2d 631

(4th Cir. 1951). In United States v. Gray, 199 F. 2d 239 (10th Cir. 1952),
the determination of whether or not to admit a patient to an army hospital
was held discretionary, but once admitted, there was a clear duty to provide
sufficient treatment.
In between original high policy decisions and the execution of details lies

a twilight zone of government activities�the decisions and acts by govern
ment agents or employees in the planning, construction, and maintenance of

duly authorized government projects or programs. To these minor function

aries, executives or administrators who established plans, specifications, or

schedules of operation, the court in the instant case, extended a cloak of im

munity, as other courts have done. In Olson v. United States, 93 F. Supp. 150

(D. N. D. 1950), it was held that the decision to open the spillways of a govern
ment dam, whereby plaintiff's land was damaged, was a discretionary function.

The court, in the Olson case, made synonymous the exercise of judgment with a

discretionary function. Such an interpretation largely restricts the application
of the waiver of sovereign immunity. Vast numbers of government employees
still may act without adherence to the standard of care demanded of private
individuals, while the government remains free of liability. The majority of

the court, in the instant case, implicitly reached the same result as the Olson

case in exempting such operative decisions�the temperature at which the
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explosive fertilizer was to be bagged, the type and kind of bag to be used, and
such working decisions as to labelling and cooling the bags of fertilizer. The
dissent rejected such a broad interpretation of "discretionary function". Mr.

Justice Jackson stated, "... a policy adopted in the exercise of immune dis
cretion was carried out carelessly by those in charge of detail. We cannot

agree that all the way down the line there is immunity for every balancing of
care against cost, of safety against production, of warning against caution."
Dalehite v. United States, supra, at page 979.
In attempting to limit the breadth of this exception, some courts have at

tempted to limit it to acts which are governmental in nature. Recovery was

allowed in Ellison v. United States, 98 F. Supp. 18 (D. Nev. 1951), for the
government's wrongly diverting the water used by the plaintiff on his ranch,
because the government was engaged in the same activities as citizens. In
Toledo v. United States, supra, government liability was denied where a tree,
under test by the Department of Agriculture, fell on plaintiff's auto, because
of internal rot. Procedure and steps in experimentation with the tree and
whether to continue experimentation was held a discretionary function. The
Court used language similar to the Ellison case in the attempt to lay down a

rule defining the scope of the term "discretionary function". A pragmatic solu
tion was reached in Ure v. United States, 93 F. Supp. 779 (D. Ore. 1950).
The Court utilized the "governmental-proprietary" concept in finding govern
ment liability for failing to keep an irrigation ditch in repair. The government,
while acting as a commercial water carrier, was acting in a proprietary capacity
and, therefore, lost the cloak of immunity. In the instant case, the majority,
as other courts have, rejected any such distinction between governmental ac

tivities of a sovereign nature and those of a proprietary nature. But the

dissent, where the government is largely engaged in activities similar to those

performed by private persons as manufacturing, warehousing, or shipping,
would deny immunity.
It is submitted that the principal case in giving such a liberal construction

to the words, "discretionary function", has so restricted the basis of govern
ment liability that the waiver of sovereign immunity in � 1346 (b) of the Fed
eral Tort Claims Act is, to a great extent, nullified. This act was the offspring
of a feeling that the government should assume the obligations to pay damages
for the negligence of employees in carrying out its work. In this sphere of

cases dealing with lower echelon employees, it does not seem too much to ask

for the adherence to the criterion of the reasonable man, especially where the
act is quasi-governmental in nature, and the government is engaged in a busi
ness and a proprietary venture. With a realization of the expansion of gov
ernmental activities into all fields of activity, a more realistic interpretation
of this discretionary exception would be to attach liability to the government
and grant relief for many acts of government officials even when they could
be termed discretionary.

PATRICK C. O'DONOGHUE



BOOK REVIEW
CASES AND OTHER MATERIAL ON THE LAW OF INSURANCE by William

Reynolds Vance, 4th Edition by Hugh J. Fegan. West Publishing Company, St.
Paul, 1952. Pp. xxxii, 932. $8.50.

During the dozen years which elapsed since the third edition of the
late Professor Vance's Cases On Insurane appeared, perhaps no busi
ness has enjoyed a growth comparable to the business of insurance. One
need only glance at the reports of the insurance companies to note the
tremendous growth in assets and insurance in force. This remarkable

growth has not only been quantitative but it has been qualitative. This
is the age of "tailor-made insurance". The past quarter-century has wit
nessed a marked shift from fire to casualty lines, reflecting the new

hazards of a mechanized era. New types of life underwriting appear
almost daily. Today, no man can afford to disregard the importance
of insurance from the standpoint of minimizing business losses. Indeed,
one will find "plans for business security" in every alert insurance rep
resentative's portfolio. The dozen years which have passed since Vance's
Third Edition have witnessed important happenings on the government
control front. These years witnessed the repudiation, in part, of Paul
v. Virginia,1 and the decision that insurance may be commerce in United
States v. South Eastern Underwriters Association2 followed by the Mc-
Carran Act,3 designed to give the states their opportunity to do a good
job in the regulation of insurance.
All this growth is ably reflected in the excellent teaching tool which

Dean Fegan has given us in the fourth edition of the late Professor
Vance's casebook. To justify a new insurance casebook one must find
the book to be up-to-date, thoroughly cognizant of current social and
economic trends and so constructed as to stimulate the student to fur
ther study. All of these requirements are more than adequately met

by Dean Fegan's casebook. A very large percentage of the cases report
ed in this book have been decided in the last decade and yet not one of

the landmark cases seems to have been sacrificed merely to make room

for a new case. One of the commendable characteristics of Professor

Vance's Third Edition was his masterful fitting of the cases into the

social and economic pattern of our times so that from the study of his

1 8 Wall. 168 (U. S. 1868) .

2 322 U. S. 533 (1944).
3 59 Stat. 33, 15 U. S. C. �� 1011-1015 (1945).
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book one might learn not only the rules and principles of insurance law
but also about insurance as a social and economic institution. This
valuable characteristic of the book Dean Fegan has maintained chiefly
by maintaining the general scheme of organization of the last edition
and by enriching the already stimulating footnotes.
While I have suggested that the organization of Dean Fegan's Fourth

Edition is fundamentally the same as Professor Vance's Third Edition,
there are certain important changes. In his new edition Dean Fegan
introduces the student to the matter of subrogation in Chapter 3.
This represents the insertion of a fairly lengthy chapter between
the discussion of the scope and function of insurance and the sub

ject of insurable interest. This Dean Fegan does because, over the

years, he has found that "a firmer grasp on the principles of insurance

law, as a whole, results from the introductory study of subrogation."4
In Professor Vance's Third Edition of his book he completely elimi
nated the subject of subrogation.5 I, for one, am glad to see the subject
reinstated in the new edition. I suppose Dean Fegan has taught Agen
cy for about as many years as he has taught Insurance, and that's a

long time. During the decade when I was very happily associated
with him at Georgetown, he taught both Agency and Insurance, and no

man could confidently assert which of these was his first love. It is not

surprising to find him deviating again from Professor Vance's plan by
inserting a separate chapter dealing with Agency in Insurance Law. This

chapter he has placed immediately before the material devoted to

waiver and estoppel and, to my mind, that is exactly where it belongs.
Otherwise the organization of the book is much the same as Professor
Vance thought it ought to be.
One of the features of Professor Vance's Third Edition which I

liked was the headnotes at the beginning of each chapter. These Dean

Fegan has eliminated. Of course, if you happen to be in Dean Fegan's
class he will tell you what is in the headnote and a great deal more, but
I think he should have preserved the headnotes realizing that few will
be blessed with teachers of the law of insurance who can match him.
Much of the interesting text material in Professor Vance's Third Edition
has been preserved. In some instances, new material has been added.
There has been generous inclusion of statutory materials and any
effort to make the student statute-minded is to be commended.

4 P. ix.
5 The Third Edition, exclusive of appendix, went to 519 pages. The Fourth Edition,

exclusive of appendix, goes to 931 pages.
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In point of size, it is almost a draw between Dean Fegan's Fourth
Edition and Professor Vance's Third. Many law schools allow but two
hours for the course in Insurance and only a very few schools allow
three for the course. The Casebook is too extensive for even a three
hour course, and while there are many teachers who will recognize it for
what it is�a thorough, virtually complete and intelligently selected col
lection of teaching materials�preferring to indicate omissions as they
go along, I fear that many will be dissuaded from adopting the book be
cause of its size. Perhaps it would be desirable to cover some of the less

important construction problems in text summaries or notes.
On the whole, the features that commended Professor Vance's previ

ous editions have been preserved in Dean Fegan's edition. The new

edition represents a successful modernization of the Third Edition. I
rather regret seeing some of the "non legal" material deleted, such as

some of the extracts from daily newspapers discussing vital insurance

problems, for I believe material of this kind has its justification in
that it arouses the student's interest in the role which insurance plays
in our everyday lives.

Perhaps no one is better qualified than Dean Fegan to compile a

casebook on the law of insurance. Modestly enough, instead of doing
so, he has chosen to revivify the work of the late Professor William

Reynolds Vance, whom he much admired, both as a man and as a crafts
man. Professor Vance has been fortunate to have the perpetuation of his
work in the hands of one at once both able and devoted. This is a teach

ing tool of which Dean Fegan and his able associates in its preparation6
can be proud.

HAROLD GILL REUSCHLEIN*

6 Professor Francis R. Walsh, University of San Francisco, and Mr. Edward G. Hudon,
Assistant Librarian, Library, Supreme Court of the United States.
* Dean of the Law School, Villanova University.
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