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POST CIVIL WAR ORDINANCES PROHIBITING RACIAL
DISCRIMINATION IN THE DISTRICT OF COLUMBIA*

Phineas Indritz**

'JTHE decade following the Civil War was a high water mark in Ameri
can history of legislative efforts to establish equality of legal right

for all Americans, regardless of their race, color, or previous condition
of servitude.1 This legislative activity occurred at all levels of govern
ment, federal, state and local. Some of these laws and ordinances are

in force today, some have been repealed, some were judicially invali
dated, and some simply fell into disuse. Whether the latter type of law
is still valid has sometimes been a source of speculation, but thoughts
of testing them have rarely survived in the swirl of other efforts to pro
tect or promote equality of rights before the law.
One such effort achieved success in June 1953, when the Supreme

Court's decision in the Thompson case2 culminated four years of con
tinuous endeavors to ehminate racial discrimination in the public eating
places of the nation's Capital through the enforcement of two municipal
ordinances which had lain unused for almost 80 years.3
The Thompson case was notable in at least four respects:
(a) It upheld for the first time the power of states and municipalities

to enact legislation prohibiting racial discrimination in places of public
accommodation. The Supreme Court said:4

. . . the delegated power of municipalities is as broad as the police power of

* The views here expressed are the author's and are not necessarily the views of any
other person or of any organization or agency.
** Member of the Bar: District of Columbia, Illinois, Maryland; National Counsel,

American Veterans Committee.
1 See, generally, Maslow and Robison, Civil Rights Legislation and the Fight for

Equality, 1862-1952, 20 U. Chi. L. Rev. 363 (1953).
2 District of Columbia v. John R. Thompson Co., 346 TJ. S. 100 (1953).
3 The background of events and legal argument is summarized in Indritz, Racial Ram

parts in the Nation's Capital, 41 Georgetown L. J. 297 (1953).
* 346 U. S. 100, 109 (1953).
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the state, except as that power may be restricted by terms of the grant or by
the state constitution. . . . And certainly so far as the Federal Constitution is
concerned there is no doubt that legislation which prohibits discrimination on

the basis of race in the use of facilities serving a public function is within the
police power of the states.

(b) It upheld the power of Congress to delegate broad home rule

authority to a local legislative body for the District of Columbia. The

municipal ordinances involved in the Thompson case had been enacted

by the former Legislative Assembly of the District of Columbia under
an organic act which conferred upon the Legislative Assembly power
to legislate on "all rightful subjects of legislation within said District."5

Pointing out that Congress may constitutionally delegate to a territory
power to legislate on "all matters 'which, within the limits of a state, are
regulated by the laws of the state only'," the Supreme Court held that
the power of Congress to grant self-government to the District of Colum
bia is "as great as its authority to do so in the case of territories,"8 and
is "as broad as the police power of a state so as to include a law pro
hibiting discrimination against Negroes by the owners and managers of
restaurants in the District of Columbia."7 This decision settled all pre
vious controversy as to the constitutional validity of current proposals
to grant "home rule" powers to the residents of the District of Columbia.8

(c) The primary objective of the case�to end racial discrimina
tion in public eating places of the District of Columbia�was com

pletely accomplished. So far as the author is aware, no restaurant or
other public eating place in the District has, since the Supreme Court's
opinion in the Thompson case, refused to comply with the nondiscrimina
tion requirements upheld by the Court.

5 16 Stat. 419, 423 (1871).
6 346 U. S. 100, 106, 107 (1953).
7 Id. at 110.
8 Home rule bills were passed by the Senate during the 81st and 82d Congresses. 95

Cong. Rec. 7018 (1949) and 98 Cong. Rec. 397 (1952). In- the 83d Congress a home rule
bill (S. 2413), sponsored by 33 senators, was reported favorably by the Senate District
Committee. S. Rep. No. 612, 83d Cong., 1st Sess. (1953). The most extensive arguments
against the constitutional validity of home rule bills for the District were made by Senator

Johnston of South Carolina in an unsuccessful effort to block Senate passage of a home

rule bill in the 82d Congress. 98 Cong. Rec. 113-116, 129-141, 173-191, 225, 226, 242-250,
372-391 (1952). Home rule for the District was sponsored both by President Truman,
H. R. Doc. No. 516, 80th Cong., 2d Sess. 3, 5 (1948), and by President Eisenhower, H. R.
Doc. No. 75, 83d Cong., 1st Sess. 13 (1953) and H. R. Doc. No. 251, 83d Cong., 2d Sess.

13 (1954). See also Salsburg v. Maryland, 346 U. S. 545 (1954).
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(d) It stimulated interest and speculation as to the current validity
of other unused post-Civil War laws and ordinances aimed at prevent
ing racial discrimination.
This paper focuses on three of these unused ordinances, enacted in

1869, 1870 and 1872, and discusses the application of nondiscrimination
requirements to hotels and places of public amusement in the District
of Columbia.

The Thompson Decision

The Thompson case involved the validity of two acts enacted in 1872
and 1873 by the former Legislative Assembly of the District of Colum
bia.9 The 1872 Act prohibited racial discrimination in public eating
places, hotels, barber shops and bathing houses. The 1873 Act pro
hibited racial discrimination in restaurants and other public eating places.
In addition to enunciating the general principles mentioned above, the

Supreme Court ruled:

(a) That the 1872 and 1873 Acts had not been repealed by the Or

ganic Acts of 1874 and 1878, or by the Commissioners, or by the 1901

D. C. Code, or by the previous failure to enforce them, or by the Gen
eral Licensing Law or the Alcoholic Beverage Control Act, or by any
other Congressional legislation.10
(b) That the 1873 Act "survived the intervening changes in the gov

ernment of the District of Columbia and [is] presently enforceable."11

(c) That the 1872 Act also survived the intervening changes in the

government of the District of Columbia and is presently enforceable un

less the 1872 Act was repealed by the 1873 Act, a question on which,
said the Court, it would "express no opinion."12
(d) That both the 1872 and 1873 Acts "make mandatory the for

feiture of the license to operate a restaurant once a violation has been

established," but the Court made the following caveat:13

� Act of June 20, 1872, and Act of June 26, 1873, D. C. Laws, 1871-1873, 65, 116;
D. C. Compiled Statutes, 1887-1889, c. XVI, �� 148-154, pp. 183-185 (Abert & Lovejoy,
ed., 1894).

10 346 U. S. 100, 110-118 (1953).
n Id. at 117, 118.
12 Id. at 118.
13 Id. at 117, n. 16. The Court emphasized, however, that irrespective of whether

the forfeiture provisions are valid, "it is clear that the new licensing laws leave unaffected

the mandate against discrimination on racial grounds and the provision for a fine of $100

contained in the 1872 and 1873 Acts." Ibid. The appellate proceedings in the Thompson
case followed the quashing by the trial court of the information. The) fact that no trial,
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Whether the provisions for forfeiture of licenses contained in the 1872 and 1873

Acts have been modified or superseded by the licensing provisions of . � � Ctne
General License Law and the Alcoholic Beverage Control Act] ... is a separate
and distinct question on which we intimate no opinion.

I. Hotels

A. The 1872 Law

Section 3 of the 1872 Act provided that:14
. . . any hotel keeper or proprietor . . . refusing to sell or wait upon any re

spectable well-behaved person, without regard to race, color, or previous con

dition of servitude ... or any . . . hotel . . . keepers, or proprietors, who re

fuse under any pretext to serve any well-behaved, respectable person, in the
same room, and at the same prices as other well-behaved and respectable persons
are served, shall be deemed guilty of a misdemeanor, and upon conviction in a

court having jurisdiction, shall be fined one hundred dollars, and shall forfeit
his or her license as keeper or owner of a . . . hotel . . . [for one year].

conviction and forfeiture had occurred may explain why the Court found it unnecessary
to rule on the validity of the forfeiture provisions of the 1872 and 1873 Acts. Examina
tion of the question indicates that they were not repealed by the General License Law,
D. C. Code �� 47-2301^7-2350 (1951), or by the Alcoholic Beverage Control Act,
D. C. Code �� 25-101�25-138 (1951). The Court's emphasis on the distinction between

regulatory and licensing laws and its conclusion that "the exercise of the licensing authority
of the Commissioners could not modify, alter, or repeal" the 1872 and 1873 laws which

"merely regulate a licensed business" (346 U. S. at 116, 117, emphasis by the Court)
are as applicable to the forfeiture provisions as to the nondiscrimination and fine provi
sions upheld by the Supreme Court. The sanctions of the various acts are for different
offenses. Forfeiture of license under the 1872-1873 Acts is for racial discrimination; rev

ocation of license under the licensing laws is for violation of the latter laws which do
not cover racial discrimination. The General License Law has traditionally been distinct
from the regulatory laws governing the conduct of businesses, and the General License
Law has, since at least 1871, contained a provision that it was not to be construed as

repealing any of the "police regulations" governing the "conduct of the businesses, trades,
professions, or callings herein named." See Act of Aug. 23, 1871, � 24, D. C. Laws, 1871-

1872, c. 69, pp. 87, 101; 32 Stat. 590, 629 (19Q2), as amended 47 Stat. 550, 551 (1932),
D. C. Code � 47-2307 (1951); 48 Stat. 319, 327 (1934), D. C. Code � 25-111 (1951).
Pursuant to that provision, the United States Court of Appeals for the District of Colum
bia Circuit has held that the General License Law is not inconsistent with, and has not

repealed, earlier acts and regulations thereunder which, like the 1872-1873 Acts, protect
the public by regulating "the conduct of the businesses." Richards v. Davison, 45 App.
D. C. 395, 400, 403 , 404 (1916). See also District of Columbia v. Lee, 35 App. D. C.
341 (1910) ; United States ex rel. Early v. Richards, 35 App. D. C. 540 (1910) ; Sims
v. Rives, 66 App. D. C. 24, 84 F. 2d 871, cert, denied, 298 U. S. 682 (1936) ; Peteples
v. District of Columbia, 75 A. 2d 845 (Mun. App. D. C. 1950).
i* D. C. Laws, 1871-1873, 65, 116; D. C. Compiled Statutes, 1887-1889, c. XVI, �� 148-

154, pp. 183-185 (Abert & Lovejoy, ed., 1894).
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The 1872 Act was not an innovation in the law. The "common law
. . . required inns ... to serve all travelers."15 The 1870 Act, discussed
infra, supplemented the common law civil remedy by providing crim
inal sanctions. The 1872 Act changed the penalties and broadened
their application.
The 1872 Act speaks broadly of "refusing to sell or wait upon," and

refusals "to serve any well-behaved, respectable person, in the same

room, and at the same prices as other well-behaved and respectable
persons are served." Such language is, on its face, applicable to all the
customary functions of hotels, including the providing of lodgings, the
use of the lobby, dining rooms16 and other rooms of a public hotel, the
sale of articles, and the rendition of all the services connected with the
public's use of a hotel. The phrase prohibiting refusals "... to serve . . .

in the same room, and at the same prices" clearly has the meaning of
prohibiting the hotel keeper from reserving some rooms for white per
sons and others for colored persons, and thus appears to require him to

abstain from racial discrimination in the renting of available and un

used rooms to any respectable well-behaved applicant for lodging as

well as other services of the hotel. In the light of the broad purpose of
the Act, and the absence of any language indicating that the Legislative
Assembly intended the Act not to apply to lodgings as well as all other

services, it would seem improper to construe the Act as not applying to

the use of any hotel facilities except restaurant and dining facilities. Nor
would it seem proper to construe the phrase "to serve ... in the same

room" as requiring a hotel keeper to do away with single occupancy of
rooms designed for single occupancy. The objective which the 1872
Act reflects, thus, was to abolish racial distinctions in the use of all the

public facilities of restaurants, hotels, barber shops and bath houses, in
cluding the use of all facilities and services of hotels in the District.
The 1872 Act was one of the two acts upon which the Thompson in

formation rested. Although the Supreme Court "expressed no opinion"
on the question whether the 1872 Act was repealed by the 1873 Act,17

15 Opinion of Chief Judge Stephens for the majority in John R. Thompson Co. v. Dis

trict of Columbia, 92 U. S. App. D. C. �, 203 F. 2d 579, 588 (1953). See also 35 Cong. Globe
1137 (1865) (debate on bill to incorporate ContinentalHotel Company in Washington, D. C.) .

16 Immediately following the Supreme Court's decision in the Thompson case, the

District Government announced that dining rooms, bars, and restaurants in hotels were

deemed covered by the 1873 Act. Washington Post, June 9, 1953, p. 8, col. 7; id., June
10, 1953, p. 12, cols. 1, 2.

17 The validity of the 1872 Act insofar as it concerns restaurants is of no practical



184 The Georgetown Law Journal [Vol. 42 : p.

its decision did settle that the 1872 Act is presently valid insofar as

hotels are concerned, unless it can be shown (1) that the 1872 Act was

repealed by the 1873 Act, or (2) that the 1872 Act was repealed by
other legislation relating to hotels.
The 1873 Act, prohibiting racial discrimination in eating places only,

contained no provision expressly repealing the 1872 Act, which pro
hibited racial discrimination in eating places, hotels, barbershops and

bath houses. Nor does the legislative history of the 1873 Act reflect any
intention to repeal the nondiscrimination features of the 1872 Act. News

paper comment contemporaneous with the enactment of the 1873 Act

reflects only a purpose to expand and extend the efficacy of the nondis
crimination requirements prescribed by the 1872 Act.18 The only pro
vision of the 1873 Act which refers to any repeal is in � 5 of the 1873 Act
which prescribed that "all acts and parts of acts inconsistent herewith
are hereby repealed."
Any implication that the 1873 Act repealed the 1872 Act must come

either (a) from the fact that the Acts overlap as to eating places, or (b)
from � 5 of the 1873 Act.
The fact that the 1873 Act overlaps the 1872 Act does not, by itself,

necessarily cause a repeal either of all of the 1872 Act, or of its applica
tion to eating places. As the Supreme Court emphasized in the dramatic

"atomic spies" case:19
. . . Nor does the partial overlap of two statutes necessarily work a pro tanto

repealer of the earlier Act. . . . "It is a cardinal principle of construction that

significance. Both the 1872 Act and the 1873 Act covered the subject of racial discrimina
tion by restaurants and subjected those violating the provisions of those acts to a $100
fine and forfeiture of license for one year. Since there is no indication that the Legisla
tive Assembly intended to double the penalties for restaurants, conviction and punish
ment on a count laid under the 1872 Act would, under the established principles of double

jeopardy, automatically bar punishment on a count laid under the 1873 Act, and vice

versa, where the counts, as in the Thompson case, are based on the same instance of

refusal and would be proved by the same evidence. Grafton v. United States, 206 U. S.

333 (1907); Puerto Rico v. Shell Co., 302 U. S. 253, 264 (1937), which holds that both

laws remain in effect, although "Prosecution under one of the laws in the appropriate
court, necessarily, would bar a prosecution under the other law. . . ." See also Sims v.

Rives, 66 App. D. C. 24, 29, 84 F. 2d 871, 876 (1936), cert, denied, 298 U. S. 682 (1936). It

would, therefore, make no difference to any restaurant whether the penalty of $100 fine

and the forfeiture of license for one year are imposed under one act or the other.
18 See District of Columbia v. John R. Thompson Co., 81 A. 2d 249, 262, n. 16 (Mun.

App. D. C. 1951).
19 Rosenberg v. United States, 346 U. S. 273, 293, 294, 295 (1953) (opinion of Mr.

Justice Clark for the majority); United States v. Borden Co., 308 U. S. 188, 198 (1939).
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repeals by implication are not favored. When there are two acts upon the same

subject, the rule is to give effect to both if possible. . . . The intention of the
legislature to repeal 'must be clear and manifest' .... It is not sufficient . . .

'to establish that subsequent laws cover some or even all the cases provided for
by [the prior act] ; for they may be merely aflirmative, or cumulative, or

auxiliary.' There must be a 'positive repugnancy between the provisions of the
new law, and those of the old.' "

The test of "positive repugnancy" to determine whether the over

lapping of the two statutes effects a repeal of the earlier statute is,
certainly, no different than the test of "inconsistency" prescribed by � 5
of the 1873 Act, namely, that only such prior acts or parts of acts are

repealed as are "inconsistent" with the 1873 Act. The question of
repeal, therefore, is solely one of "inconsistency."
The purpose of the 1873 Act was to expand, not to restrict, the appli

cation of the nondiscrimination requirements of the law, and to obviate
certain deficiencies which experience had shown existed. The major
deficiency arose from the fact that �� 1 and 2 of the 1872 Act (requir
ing that prices be posted and prescribing a fine of $20 to $50 for failure
to post prices) were apparently inadequate to prevent discriminatory
practices in restaurants. Contemporaneous accounts reveal that some

restaurants "put up cards with enormously large prices marked on them,
a heavy discount being made in the case of white customers, so as to

accommodate them at the usual rates."20 The 1873 Act therefore broad
ened the price posting provision (a) by requiring restaurants to post
"the common or usual price ... for each article or thing" and to furnish

copies thereof to the Register; (b) by providing that the copies filed with
the Register shall constitute "prima facie evidence of the common or

usual prices"; (c) by authorizing the Register to require restaurants

to send him copies of the price lists; and (d) by expanding the penalties,
for violating these price list requirements, to $100 fine and loss of license
for one year. These provisions of the 1873 Act, concerning price lists,
were clearly inconsistent with some of the price list requirements of the
1872 Act, and therefore superseded them.
But no such inconsistency exists between the 1872 and 1873 Acts with

respect to the subject of racial discrimination in restaurants. Both

clearly apply to licensed restaurants; both prohibit racial discrimina
tion; both apply the same penalties to those restaurants which make a

racial discrimination.

20 Washington Evening Star, July 20, 1872, p. 4, col. 3.
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Minor differences do exist in the phraseology of the 1872 and 1873
Acts. But analysis of these differences indicates no difference in then-
basic purpose to prevent racial discrimination.
Section 3 of the 1872 Act contains two clauses enunciating this pur

pose. One of the clauses prohibits any refusal "to sell or wait upon
any respectable well-behaved person, without regard to race, color, or
previous condition of servitude." Hie other clause prohibits any re

fusal "to serve any well-behaved, respectable person, in the same room,
and at the same prices as other well-behaved and respectable persons are
served." The difference between "respectable well-behaved" in the first
clause and "well-behaved, respectable" in the second clause is obviously
not even debatable. Nor does the explicit reference to race, color, or
condition of servitude in the first clause, alter the effect of the second
clause which refers solely to "well-behaved and respectable persons."
The reference to "race, color, or previous condition of servitude" simply
emphasized the objective of the Act in requiring that such criteria should
be ignored. The second clause equally prohibits racial discrimination .

for it is inconceivable that an establishment which excludes all Negroes
solely because of their race or color could be deemed to comply with the

requirement set forth in the second clause.
The 1873 Act made no change in the thrust of the requirement. Sec

tions 3 and 4 of the 1873 Act also prohibit restaurants from discrim

inating against "well-behaved and respectable persons," and obviously
encompass a prohibition against racial discrirninatioa. The Acts thus

overlap, as to restaurants, but are not inconsistent concerning the pro
hibition of and the penalties for racial discrimination.31
But even if it should be held that the 1872 Act was impliedly repealed

by the 1873 Act insofar as restaurants are concerned, no inconsistency
exists between the 1873 Act as applied to racial discrimination in eating
places, and the 1872 Act as applied to racial discrimination in hotels,
barbershops and bath houses.

21 Of the judges who have thus far considered the question, none has ruled or inti

mated that the 1873 Act repealed all of the 1872 Act. One, Judge Cayton of the Municipal
Court of Appeals for the District of Columbia, held that "the two Acts are cnmnla-
lative in nature and operate and should be read together.'' District of Columbia v.

John R. Thompson Co, 81 A. 2d 249, 253 (Mun. App. D. C 1951). Free judges (Judge
Qagett in the Municipal Court of Appeals and Judges Fahy, Edgerton, Bazekm and

Washington of the United States Court of Appeals for the District of Columbia Grant)
expressly stated that the 1873 Act repealed the 1872 Act only insofar as restaurants are

concerned. Id, 81 A. 2d at 262 ; John R- Thompson Co. v. District of Colombia, 92 U. S.

App. D. C �

�, 203 F. 2d 579, 598, n. 1 (1953).
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Examination of the language and the legislative history of the 1873
Act reveals no intention that the 1873 Act supersede the 1872 Act. If

anything, section 5, by requiring that an "inconsistency" be shown in
order to effect a repeal of a prior act or part of an act, appears to nega
tive any thought that the 1873 Act repealed any provision of law which
is not inconsistent with the 1873 Act. The result, then, is that the 1873

Act, which relates only to restaurants, does not repeal the prohibition
which the 1872 Act placed on hotels, barber shops and bath houses.*
Examination of the laws of the District of Columbia has revealed no

other laws that are inconsistent with the 1872 Act as applied to hotels.
The several provisions in the D. C. Code dealing with the obligations
of hotels deal with subjects which are entirely different. None of them
relates to racial discrimination and none of them repeals, or is incon
sistent with, the nondiscrimination provisions of the 1872 Act.

Accordingly, it appears that the 1872 Law is now a valid law pro
hibiting racial discrimination in hotels in the District of Columbia.

B. The 1870 Act

A little less than a year before the Legislative Assembly was created,
the Sixty-seventh Council of Washington enacted an ordinance making
it unlawful for the keeper or proprietors "of any licensed hotel, tavern,
restaurant, ordinary, sample-room, tippling-house, saloon, or eating-
house, to refuse to receive, admit, entertain, and supply any quiet and
orderly person or persons, or to exclude any person or persons on ac

count of race or color." The Act made violators thereof subject to "a

fine of not less than fifty dollars for each violation ... to be recovered

... on information filed before any police magistrate." Half the fine

recovered for violation of the Act was to be paid "to the party who

may have been the informer in any such case."22
The 1872 Act contained no express repeal provision. Nevertheless,

if the 1872 Act applies to all facilities and uses of hotels, including lodg
ing, it would seem clear that the 1870 Act was, insofar as hotels are con

cerned, impliedly repealed by the 1872 Act. Insofar as restaurants are

* [Editor's Note: On Feb. 15, 19S4, the United States Court of Appeals for the Dis

trict of Columbia Circuit held, en banc, "that, with respect to restaurants, the 1873 Act

repealed that of 1872 upon which the first count of the information is based." John R.

Thompson Co. v. District of Columbia, � U. S. App. D. C. � , 209 F. 2d � (19S4). (Em
phasis supplied).]

22 Act of March 7, 1870, 13 Laws of the Corporation of Washington, 67th Council,
General Laws, c. 42, pp. 22, 23.
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concerned, the 1870 Act did not survive either the 1872 Act or the 1S73
Act,
The basis for such repeal lies in the inconsistency between the 1870

Act and the 1872 and 1S73 Acts, insofar as concerns hotels and eating
places. The 1870 Act related to racial discrimination by the same type
of public accommodations�restaurants, other licensed public eating and

drinking places, and hotels�as were covered by the 1872 and 1873 Acts.
The later acts were substantially the same as the 1870 Act but differed
as to the penalty. Under the 1870 Act the violator was subject to a

minimum fine of S50. half of which was to be paid to the informer:
whereas under the IS 72 and 1873 Acts, the violator was subject to a

fine of SI00 and loss of license for one year. Since the offenses pro
hibited by the 1872 and 1873 Acts were the same as those prohibited
by the IS 70 Act, it is apparent that the penalties provided in the 1872

and IS 73 Acts were inconsistent with the penalty of a S50 minimum

fine authorized under the 1870 Act Accordingly, it would appear that
the latter penalty provision was superseded, as to hotels, by the penalty
provisions of the IS 72 Act. and as to restaurants and other licensed

eating and drinking places, by the penalty provisions of the IS72 and
1873 Acts.
The provision in the 1870 Act that half of the fine be paid to the

informer was applicable only to fines recovered for violation of the
1870 Act. Neither the 1872 Act nor the IS 73 Act authorized payment
to informers of any part of the S100 fine imposed under the 1872 or

1873 Acts. Accordingly, it would appear that the IS 70 provision con

cerning payment to informers fell with the S50 minimum fine provision.
as applied to restaurants, other licensed eating and drinking places, and
hotels.
If. on the other hand, the 1872 Act were given a narrow construction

making it inapplicable to some type of services, such as lodging, rendered
by a hotel, it would follow that racial discrimination as to such services,
if covered by the 1870 Act, was not affected by the IS 72 Act, and,
therefore, that the IS 70 Act would remain effective as to such services.
The requirement that no hotel keeper "refuse to receive, admit, entertain.
and supply any quiet and orderly person or persons, or to exclude any

person or persons on account of race or color" would certainly apply
to all services and facilities of a hotel, including lodging. Hence, a con

struction of the 1872 Act which would exclude its application to some

services or faculties of hotels would not do away with the require-



1954] Post Civil War Ordinances 189

ment of nondiscrimination in hotels, but would simply shift the legal
basis of the requirement from the 1872 Act to the 1870 Act. However,
as discussed above, it would seem plain that the 1872 Act applied to

all facilities and services of hotels and therefore, because of its different

sanctions, replaced the 1870 Act insofar as hotels were concerned.
The foregoing analysis indicates that racial discrimination by any

hotel in the District of Columbia with respect to the furnishing of any
of its accommodations is punishable under the 1872 Act, but is not pun
ishable under the 1870 Act.

II. Theatres and Other Places of Public Amusement "of
Any Kind"

On June 10, 1869, the Sixty-sixth Council of the Corporation of

Washington enacted an ordinance making it unlawful:23
. . . for any person . . . who shall have obtained a license from this Corpora
tion for the purpose of giving a lecture, concert, exhibition, circus performance,
theatrical entertainment, or for conducting a place of public amusement of any
kind, to make any distinction on account of race or color, as regards the ad
mission of persons to any part of the hall or audience-room. . . .

Violators of the act were made subject to a fine for each offense of "not
less than ten or more than twenty dollars."
Sections 3 and 4 of the 1870 Act discussed above explicitly amended

the penalty provision of the 1869 Act by substituting a minimum fine
of $50 for each violation of the 1869 Act, half of the fine to be paid "to
the party who may have been the informer in any case."24
Three questions arise in analyzing the present validity of the 1869

Act, as amended in 1870:

(1) Did the Council of the Corporation of Washington have power
to enact these Acts?

(2) Was the 1869 Act repealed by any subsequent legislation?
(3) Does the 1869 Act apply to all of the District of Columbia at

this time?

A. The Power of the Council of the Corporation of Washington to

Enact the 1869 and 1870 Acts

The Supreme Court's opinion in the Thompson case, holding that Con-

23 Act of June 10, 1869, 13 Laws of the Corporation of Washington, 66th Council,
General Laws, c. 36, p. 22.

24 See n. 22, supra.
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gress may constitutionally delegate legislative power to a local legisla
ture in the District of Columbia, pointed out:35

. . . Regulation of public eating and rlrinlring establishments in the District has
been delegated by Congress to the municipal government from the very be

ginning. [Footnote citation to Acts of Congress of 1802, 1804, and 1820.] In
terms of the history of the District of Columbia there is indeed no subject of
legislation more firmly identified with local affairs than the regulation of res

taurants.

This statement is equally applicable to the regulation of theaters and
other places of public amusement. The same acts cited by the Supreme
Court concerning the delegation of power to regulate restaurants also
had delegated to the municipal government the power to regulate pub
lic theaters and other places of public amusement.2* The Thompson
decision, clearly, dispels any notion that the 1869 and 1870 Acts were

beyond the competence of the Council of the Corporation of Wash

ington.21
8. Was the 1869 Act Repealed?

(1) legislative and judicial action, 1870-1901

By the Act of 1870, the Council of Washington reaffirmed the 1869
Act and increased its penalties. The Council did not repeal the 1869

Act or enact any other ordinances inconsistent with the 1869 and 1870
Acts.
In 1871, Congress abolished the charters of the cities of Washington

and Georgetown, and the Levy Court of the District of Columbia,28
25 346 U. S. 100, 113 (1953).
36 Thus, � 7 of the Act of May 3, 1802, 2 Star. 195, 197, which established the Coun

cil of Washington, authorized it to license and regulate "theatrical or othfcr pobfic amuse

ments within the city.'* Section 7 of the Act of May 15, 1820, 3 Stat. 583, 586, 587,
winch reorganized and extended the powers of the Corporation of Washington, specifically
continued the Corporation's power to license and regulate "theatrical or pobfic shows
and amusements-" See also the Act of March 3, 1805, 2 Stat. 332, 335, which authorized

the Corporation of Georgetown to firensp and regulate "theatrical or other pobfic amuse

ments." The Act of 1820 was initially limited to 20 years, 3 Stat. 583, 592, bat its fife

was extended to May 17. 1868, by the Act of May 17, 1848, 9 Stat. 223. Additional yearly
extensions were made by the Acts of May 28, 1868, 15 Stat. 61, and April 7, 1869, 16

Stat. 8. The Corporation ordinances of June 10, 1869, and March 7, 1870, were enacted

daring the period of these extensions.
27 See also Munn v. Illinois, 94 U. S. 113, 125 (1876) ; Crane v. District of Columbia,

53 App. D. C. 159, 161, 289 Fed. 557, 559 (1923).
28 16 Stat. 419, 428 (1871). However, the cities of Washington and Georgetown con

tinued to exist although they no longer had law making powers. See D. C- Rev. Stat. �f
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and established a territorial form of government under a governor ap
pointed by the President with the advice and consent of the Senate, and
a Legislative Assembly consisting of (a) a Council appointed by the
President with the advice and consent of the Senate and (b) a House
of Delegates elected by the citizenry of the District. Section 40 of the
Organic Act of 1871 specifically provided that "all laws and ordinances
of said cities, respectively, and of said levy court, not inconsistent with
this act, shall remain in full force until modified or repealed by Congress
or the legislative assembly of said District."29
Since there was nothing in the 1871 Act which was inconsistent with

the 1869 Act, it is clear that by this provision Congress kept the 1869
Act in force after the establishment of the territorial form of government
for the District in 1871.
The Legislative Assembly did not leave the enforceability of the 1869

Act to rest simply on the savings clause of section 40 of the 1871 Or

ganic Act. By act of August 23, 1871 the Legislative Assembly provided
as follows:30

Sec. 24. And be it further enacted, That all laws and ordinances of the cor

porations of Washington and Georgetown and the Levy Court, providing police
regulations for the several businesses of the citizens of the District of Colum
bia, are hereby continued in force; and all acts and ordinances, or parts of the

same, of the said corporations ofWashington and Georgetown and the Levy Court
and the District of Columbia, inconsistent with the provisions of this act, are

hereby repealed; and whereas an emergency exists, this act shall go into effect

immediately on and after its passage.

The Thompson decision establishes that nondiscrimination laws passed
by a municipal body are within the meaning of the phrase "police regu
lations" when they are "peculiarly applicable to the inhabitants of a

particular place; in other words . . . local in character."31 The 1869

Act clearly meets these tests and fits the Legislative Assembly's descrip
tion of ordinances "providing police regulations for the several businesses

94, 95 (1874). The City of Georgetown continued until 189S when it was made a part of
the City of Washington, 28 Stat. 650 (189S), D. C. Code � 1-107 (1951). The old City
of Washington, as an area less than the District of Columbia, still exists. See the follow

ing current provisions of law specifically dealing with "that part of the District of Colum

bia lying outside of the City of Washington." D. C. Code �� 7-107, 7-104, 7-108, 7-116,
7-201 (1951).

29 16 Stat. 419, 428 (1871).
30 D. C. Laws, 1871-1872, c. 69, � 24, pp. 87, 101.
31 346 U. S. 100, 112, 113 (1953), where the Supreme Court quotes from the case of

United States v. Cella, 37 App. D. C. 433, 435 (1911).
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of the citizens of the District of Columbia." The 1869 Act, as amended
in 1870, was therefore specifically continued in force by the first clause
in � 24 of the Legislative Assembly's Act of 1871. Furthermore, since
none of the other provisions of thi* 1871 Act are inconsistent with the

provisions of the 1869 Act, the 1869 Act was not repealed by the second

clause of the Legislative Assembly's 1871 Act.
That this was the understanding of the people of the District is shown

by the codification of the statutes in force in the District which the
Governor of the District transmitted to Congress in 1872. Chapter
XI of Title XII, entitled "Of the Internal Police and Municipal
Regulations," included the requirement imposed by the 1869 Act for

bidding those licensed to operate theatres and other places of public
amusement from making "any distinction on account of race or color, as
regards the admission of persons to any part of the hall. . . .':S2
The continuation of the municipal ordinances of the City of Wash

ington, including the 1869 Act, was again confirmed by Congress in
1874. Section 91 of the Revised Statutes of the United States Relating
to the District of Columbia provided as follows:33

Sec 91. All laws and ordinances of the cities of Washington and Georgetown.
respectively, and of the levy court of the District of Columbia, not inconsistent
with this chapter, and except as modified or repealed by Congress or the legis
lative assembly of the District since the first day of June, eighteen hundred and
seventy-one, or until so modified or repealed, remain in fall force.

There is nothing in the D. C. Revised Statutes, or in any legislative
acts by Congress or the District Legislative Assembly between June 1,
1871, the date mentioned in � 91, and June 20, 1874 when the D. C
Revised Statutes were enacted, that was inconsistent with the 1869 Act
as amended by the 1870 Act. It is therefore apparent that the 1869 Act
was continued in force by the D. C. Revised Statutes.34
The Organic Act of June 11, 1878,35 which established the Commis-

32 House Misc. Doc. No. 25, 42d Cong, 3d Sess. 150, 219 (1872).
33 See D. C Code � 49-3Q2 (1951). The D. C. Revised Statutes, although carrymg

the notation "Approved Jane 22, 1874," were actually approved on Jane 20, 1874, the
same day that the Legislative Assembly was abolished by the Temporary Organic Act of

June 20, 1874, 18 Stat. 116. See EL Jour., 43d Cong, 1st Sess. 1286, 1287 (1874) ; District
of Columbia v. John R. Thompson Co, 346 U. S. 100, 110, n. 7 (1953).

34 See Denrdson v. Gavin, 3 MacArthur (10 D. C) 265 (1877), in which the Supreme
Court of the District of Columbia held, in general term, that an ordinance pasted by the
Corporation of Washington in 1870^ prior to the establishment of the Legislative Assembly,
survived both the Organic Act of 1871 and the Temporary Organic Act of 1874.

33 20 Stat. 102 (1878).
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sioner form of government for the District of Columbia on a permanent
basis, specifically continued in force all previous laws which were not
inconsistent with the Organic Act. Section 1 provided as follows:38

Said District and the property and persons that may be therein shall be sub
ject to the following provisions for the government of the same, and also to any
existing laws applicable thereto not hereby repealed or inconsistent with the
provisions of this act . . . and all laws now in force relating to the District of
Columbia not inconsistent with the provisions of this act shall remain in full
force and effect.

The Supreme Court, in the Thompson case, referring to the effect which
� 91 of the D. C. Revised Statutes of 1874, and � 1 of the Organic
Act of 1878 had on the Legislative Assembly's anti-discrimination laws
of 1872 and 1873, said, "It indeed appears the Acts of 1874 and 1878

precluded the repeal of these anti-discrimination laws except by an Act
of Congress."37 Since the savings clauses of the 1874 and 1878 Acts
made no distinction between acts of the Corporation of Washington and
acts of the Legislative Assembly, this ruling by the Supreme Court is

equally applicable to the 1869 Act of the Corporation of Washington.
The various acts of the Corporations of Washington and Georgetown

which had been saved by the statutes mentioned above, were thereafter
enforced in their respective areas by the municipal authorities.38
Following the enactment of the Organic Act of 1878, Congress spent

considerable time over a period of a dozen years attempting to compile
a Municipal Code for the District of Columbia. Although a Municipal
Code was not enacted, the provisions of the bills and the actions and
comments thereon during the debates in Congress cast a relevant light
on the question whether the anti-discrimination requirements of the 1869
Act were considered to be in force.
In 1879, the House District Committee reported favorably on a bill

which was entitled:39
36 20 Stat. 102, 103 (1878).
37 346 U. S. 100, 111 (19S3).
38 See H. R. Rep. No. 8, 47th Cong., 1st Sess. (1882) ; H. R. Rep. No. 3491, Slst Cong.,

2d Sess. (1891). See also District of Columbia v. Monroe, MacArthur & Mackey (11
D. C.) 348 (1881), enforcing an 1862 act of the Corporation of Washington. The latter

ordinance was subsequently held invalid on the ground that it conflicted with an act of

Congress, but the wording of the Cdurt's opinion indicates that the Court would have

held the ordinance valid except for the inconsistency with the act of Congress. District

of Columbia v. Libbey, 9 App. D. C. 321, 328, 330 (1896). Cf. In re Henry Standiford,
S Mackey (16 D. C.) 549 (1887); United States v. Hoskins, 5 Mackey (16 D. C.)
478 (1887).

39 H. R. 5746, 45th Cong., 3d Sess. (1879). See 8 Cong. Rec. 364 (1879).
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A BILL to revise, consolidate, and amend certain acts of the late Corporations
of Washington, of Georgetown, of the Levy Court of the County of Washing
ton, and the Legislative Assembly; the ordinances of the late Board of Health
of the District of Columbia; certain regulations of the Commissioners of the
District of Columbia, made in pursuance of the provisions of the act of Congress
approved June eleventh, eighteen hundred and seventy-eight; and certain acts of

Congress having relation to municipal affairs in the District of Columbia.

Title XII of tie Bill, entitled "Internal Police and Municipal Regula
tions," contained four sections under the heading "Regulation of Places
of Amusement, Restaurants, and So Forth."40 The first of these sec

tions incorporated the provisions of the 1869 Act forbidding any per
son licensed to give "a lecture, concert, exhibition, circus performance,
theatrical entertainment, or for conducting a place of public amusement

of any kind," from making "any distinction on account of race or color,
as regards the admission of persons to any part of the hall or audience-
room. . . ."
In 1880, a revised bill was introduced in the 46th Congress which in

cluded, as Chapter XXX, the provisions of the 1869 Act.41 When the
bill was debated in the Congress, the House unanimously agreed to the

adoption of Chapter XXX because it contained "the old laws just as

they now stand."42 In the Senate the bill was referred to as "a codifica
tion of laws now existing and being in operation in the District of Colum
bia."43 A similar bill, containing an identical Chapter XXX prohibiting
racial discrimination by theatres and places of public amusement, was

introduced in the next Congress, but was not enacted.44 The reports
of the Committees which considered these bills also referred to the con

tinued existence of the "ordinances of the old municipalities of Wash
ington and Georgetown."45
In 1888, the House of Representatives passed a bill looking to the

40 H. R. 5746, supra, n. 39, �� 889-892, at pp. 406-408.
41 H. R. 5541, 46th Cong., 3d Sess. 314, 315 (1881). (library of Congress, microfilm

1365, reel 11).
42 10 Cong. Rec. 3296 (1880). The House passed the biQ. See 10 Cong. Rec 3574

(1880).
43 11 Cong. Rec. 1543 (1881). The bin was not passed in the Senate because of the

imminent close of the last session of the 46th Congress. 11 Cong. Rec. 1370, 1371, 1399-

1401, 1543 , 2117 (1881); H. R. Rep. Xo. 8, 47th Cong., 1st Sess. 1 (18S2).
44 H. R. 1295, 47th Cong., 1st Sess. 303, 304 (1881). (library of Congress, microfilm

1366, reel 4).
� H. R. Rep. No. 8, 47th Cong., 1st Sess. 1 (1882) ; see also H. R. Rep. No. 3819,

49th Cong., 2d Sess. (18S7), making similar references.
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purchase of a manuscript codification of the "statutes relating to munici
pal affairs in the District of Columbia."46 The extensive debate on this
bill fully recognized the continued existence of the ordinances of the late
Corporations of Washington and Georgetown.47
In 1891, the House District Committee urged the enactment of a bill

to establish a commission to prepare a municipal code.48 The Commit
tee's report reprinted letters from the Police Court Judge and the Special
Assistant Attorney of the District describing the status of the District's

municipal law as follows:

The local or municipal laws now in force here are�

(1) The ordinances of the late corporation of Washington, applicable only to
that city.
(2) Such ordinances of Georgetown�applicable alone to that city�as may have
been preserved.
(3) The ordinances of the late levy court of the county of Washington, appli
cable only to and in that part of the District of Columbia lying beyond and out
side of the limits of the two cities of Washington and Georgetown.
(4) The acts of the legislative assembly passed in the years 1871, '72, '73.

(5) Certain police regulations made by the Commissioners of the District con

cerning particular subjects, pursuant to special authority given by Congress.
(6) Such acts of Congress as have been passed cormnning certain ordinances
passed by the late board of health, etc.

The acts of the legislative assembly, the police regulations, and the regula
tions relating to public health are applicable to the entire District.
In 1871 the charters of Washington, Georgetown, and of the levy court were

repealed, and the government of the District of Columbia was established; the
ordinances of said municipalities were not inconsistent with the act of Congress
organizing the government of the District and were kept in force. It will thus
be seen that for twenty years we have had one government politically and

geographically with three distinct sets of ordinances in force therein, applying
each of them respectively and exclusively within particular and certain geographi
cal lines no longer in existence.

The contemporary understanding that the municipal ordinances of
the Corporation of Washington were still in force was subsequently
underscored by the Congress, the courts, and the lawyers.
Thus, by act of April 28, 1892,49 Congress authorized the District

Commissioners "to grant pardons and respites for offenses against the
late corporation of Washington, the ordinances of Georgetown and the

46 H. R. 8308, 50th Cong., 1st Sess. (1888).
" 19 Cong. Rec. 5543-5547 (1888).
4� H. R. Rep. No. 3491, 51st Cong., 2d Sess. (1891).
4� 27 Stat. 22 (1892); D. C. Code � 1-220 (1951).
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levy court," as well as for offenses against the laws enacted by tbe Legis
lative Assembly, and against the police and building regulations of the

District. The legislative history shows that this act was enacted because
the Commissioners, who possessed and exercised the authority to grant
pardons for violations of the laws of the Legislative Assembly and of

the regulations promulgated by the Commissioners, needed the authority
to grant pardons to those convicted under the ordinances of the cities
of Washington and Georgetown which had been continued in force and
which were then being enforced.50
In 1894, the Supreme Court of the District of Columbia approved the

publication of the District of Columbia Compiled Statutes, 1887-1889
(Abert & Lovejoy, ed. 1894), which compiled "the statutes of a general
nature in force in the District of C^lurnbia,"51 pursuant to the Act of
March 2, 1889.52 That compilation referred to "the municipal ordi
nances in force in different portions of the District of Columbia, viz:
Washington City, Georgetown, and the levy court, and also the ordi
nances of the Board of Health."53

Particularly significant was a law passed in 1895 by which Congress
repealed "all general laws, regulations, and ordinances of the city of

Georgetown" and provided that "all general laws, ordinances, and regu
lations of the city of Washington be, and the same are hereby, extended
and made applicable to that part of the District of Columbia formerly
known as the city of Georgetown.'**

(2) THE 1901 CODE

In 1901, Congress enacted the D. C. Code.55 This is the latest codifi
cation which Congress has made of the laws applicable to the District
of Columbia. But it is not a complete codification. It is, as the Thomp
son case has shown, only a partial codification. Section 1636 of the
1901 Code56 repealed:

All acts and parts of acts of the general assembly of the State of Maryland

5� Sen. Rep. No. 235 and H. R. Rep. No. 174, both of the 52d Cong, 1st Sess. (1892).
51 Introduction, p. v.
� 25 Stat. 872 (1889).
53 Introduction, p. vi. See also Green v. Mclntire, 42 App. D. C. 250, 253 (1914),

which refers to the distinction between the city of Washington and the county of Wash

ington "in respect of certain municipal regulations."
54 28 Stat. 650 (1895), D. C Code � 1-107 (1951).
55 31 Stat. 11S9 (1901).
56 31 Stat, at 1434, 1435 (1901), D. C Code � 49-304 (1951).

J
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general and permanent in their nature, all like acts and parts of acts of the legis
lative assembly of the District of Columbia, and all like acts and parts of acts
of Congress applying solely to the District of Columbia in force in said District
on the day of the passage of this Act . . . except . . . [certain enumerated acts
and types of acts].

This repealer clause, it will be observed, did not purport to repeal the
municipal ordinances enacted by the Council of the Corporation of
Washington, which, as we have seen, were still then in effect unless they
had been repealed either expressly or by inconsistent legislation. In

stead, such ordinances were saved by � 1640 of the 1901 D. C. Code
as follows:

Sec. 1640. Nothing in the repealing clause of this code shall be held to affect
the operation or enforcement in the District of Columbia ... of any municipal
ordinance or regulation, except in so far as the same may be inconsistent with,
or is replaced by, some provision of this code.

The legislative history of the D. C. Code (1901) illuminates the scope
of � 1640.

The 1901 Code was drafted by Judge Walter S. Cox, an Associate

Justice of the Supreme Court of the District of Columbia, at the joint
request of the Washington Board of Trade and the Bar Association of
the District of Columbia.57 His draft was in two parts. The first part
contained 61 chapters dealing with various groups of matters such as

the judiciary, probate, adoption, conveyancing, corporations, crimes,
divorce, the statute of frauds, wills, etc. These he grouped in Part I
on the basis that they were "of immediate interest to our profession and

litigants."58 The second part contained 44 chapters relating to either
the internal organization of the municipal government or the miscel
laneous local regulatory and penal provisions enforceable by the munici

pal government, such as, for example, barbed wire fences,59 cemeteries
and disposal of bodies,60 practice of dentistry,61 dogs,62 drainage of lots,63

57 5 Rep. Wash. Bd. of Tr. 16 (1895) ; 8 id. 22-26 (1898). Judge Cox's draft was pub
lished by him under the title, Code of Law for the District of Columbia (1898) (D. C.
Pub. Lib. Reference K859L, C838c).

58 Cox, Code, supra, n. 57, p. viii.
59 Id., part II, c. 4.
60 Id., c. 6.
61 Id., c. 8.
62 Id., c. 9.
63 Id., c. 10.
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seats for female help in stores,64 inspection of flour,65 game and fish,66
harbor regulations,67 licenses,68 regulating sale of milk,69 pawnbrokers,70
plumbing and gasfitting,71 disposal of refuse,72 steam engineering and
boiler inspection,73 street parking,74 and weights and measures.73
Contemplating introduction of this proposed comprehensive code in

Congress, Judge Cox drafted an enacting clause which contained a

standard repeal provision "that all laws and parts of laws inconsistent
herewith be, and they are hereby, repealed."76 The Code which he
drafted was comprehensive in scope and it was manifestly his intention
to replace all existing statutes and ordinances particularly applicable in
the District of Columbia.
But the Cox draft was not submitted to Congress, nor enacted by it,

in the form in which it was originally drafted. Before its introduction
in Congress, Judge Cox's draft was reviewed by special committees of
the Board of Trade and the Bar Association and by other interested

persons, including the judges of the courts of the District of Columbia.77
The special committee of the Board of Trade reported that:78

... it was found impossible, in the time at command, to thoroughly review
the second or municipal part of Judge Cojfs code. So that the code as sub
mitted to Congress contained only the first or general part of the code touching
matters of general jurisprudence. It is very important that Congress should
take action looking to a proper revision of the second or municipal part of the
code, but any action on the part of the Bar must be deferred until a suitable
commission can be appointed by Congress to undertake that work.

64 Id., c. 11.
65 Id, c. 13.
66 Ii, C 14.
67 Id., C. 16.
68 Id, c 20. This chapter includes provisions such as �28, prohibiting employment

of females and minors in liquor stores; � 32, regulating the business of auctioneers; � 48,
prohibiting opening of billiard places on Sunday; and qraflar provisions of a regulatory
nature; all provided for penalties of fine and forfeiture of license.

69 Id., c. 25.
� IcL, c. 27.
ti Id., c. 30.
72 Id., c. 35.
73 Id., c. 37.
7< Id., c 38.
76 IcL, c. 44.
76 Cox, Code, supra, n. 57, p. 1.

77 9 Rep. Wash. Bd. of Tr. 20-21, 134 (1899); 10 id. 5-7, 138-142 (1900).
78 io id. 139 (1900) (emphasis supplied). For similar statements, see H. R. Rep. No.

1017, S6th Cong., 1st Sess. 5 (1900); Preface, D. C. Code xiv (1951).
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In accordance with this decision, only the first of the two parts of the

original Cox draft of the code was included in the bill (S. 5530) which
was introduced in the 55th Congress. This bill contained a new repeal
clause, � 1662, designed to save the existing laws and ordinances not in
tended to be replaced by the subjects derived from Part I of the Cox
draft and included in the bill. Section 1662 would have repealed the

English statutes and the laws enacted by the Maryland Assembly, by
the Legislative Assembly of the District of Columbia, and by Congress
which were general and permanent in their nature, and would have saved
"acts relating to the municipal affairs of the District of Columbia not

covered by this code, such as acts relating to . . . licenses; . . . harbor

regulations; barbed wire fences; dogs; drainage of lots; female help in

stores; game and fish; . . ." (and other specifically enumerated types
of regulatory acts including every one of those listed above as being con

tained in Part II of Judge Cox's draft) .

In the light of the prior history of Judge Cox's draft, it is apparent (a)
that the repeal portion of � 1662 was intended to encompass in broad
terms the repeal of all laws which were to be replaced by Part I of
the Cox draft, and (b) that the savings portion of � 1662, excepting
from repeal "acts relating to the municipal affairs of the District of
Columbia not covered by this code" was a recognition of the incomplete
nature of the code. It was, thus, intended to save all acts not meant by
Judge Cox to be replaced by Part I of his draft, i.e., all acts which he

regarded as of such nature as properly pertained to the class of enact

ments dealt with in Part II of his original draft. The omission in the

repealing clause of any mention of the Corporation of Washington ordi

nances then in force,79 thus constituted recognition in the bill that those

ordinances (a) were of a type dealt with in Part II of the Cox draft, and
(b) were similar to those enactments of the Legislative Assembly, the
Maryland Assembly, and Congress which were of the type illustrated

by the examples of subjects specifically mentioned in the savings clause

and which were saved by the exception of "acts relating to the municipal
affairs of the District of Columbia not covered by this code."

The code did not pass in the 55th Congress, but was reintroduced in

the 56th Congress as H. R. 9835, and passed with only minor changes,
not here relevant.80 The repeal provision became � 1636, and the savings
clause of the former bill was rewritten, and incorporated in �� 1636

79 See particularly 28 Stat. 650 (1895), D. C. Code � 1-107 (1951).
80 See H. R. Rep. No. 1017, 56th Cong., 1st Sess. (1900).
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and 1640. Section 1636, like � 1632 of the previous bill, repealed only
acts of the Maryland Assembly, the Legislative Assembly of the District
of Columbia, and Congress which were general and permanent in nature,
and did not purport to repeal any of the existing ordinances of the Cor

poration of Washington. Also, like � 1632 of the previous bill, � 1636

excepted from the repealing clause a number of categories of enactments.
These categories were grouped within eight exceptions, apparently in an

effort to avoid the necessity of a long list of exceptions corresponding
with the chapter headings of Part II of the Cox draft. These eight ex
ceptions were intended to save acts which might otherwise be repealed
by the repealer clause of � 1636.
As already mentioned, � 1636 did not purport to repeal existing ordi

nances of the Corporation of Washington. But to avoid any doubt in
the matter, � 1640 was included to provide that ''Nothing in the re

pealing clause of this code contained shall be held to affect the operation
or enforcement in the District of Columbia ... of any municipal ordi
nance or regulation, except in so far as the same may be inconsistent

with, or is replaced by, some provision of this code." This provision, it
seems clear, saved the existing ordinances of the Corporation of Wash

ington.
Even if the repealing clause of � 1636 could be construed to apply to

the ordinances of the Corporation of Washington, the 1869 ordinance
would have been saved by the third and fifth exceptions of � 1636. The
third exception saved ''Acts and parts of acts relating ... to police regu
lations, and generally all acts and parts of acts relating to municipal
affairs only . . ." The Supreme Court in the Thompson case ruled, with
reference to the 1872 and 1873 Acts of the Legislative Assembly:81

It is oar view that these anti-disi rimination laws governing restaurants in the
District are "police regulations" and acts "relating to municipal affairs35 within
the meaning of the Third exception in � 1636. . . .

The laws which require equal service to all who eat in restaurants in the Dis
trict are as local in character as laws regulating public health, schools, streets,
and parks.

In so far as the rationale of this statement is concerned, there is no

difference between the 1869 Act and the Acts of 1872 and 1873. In

addition, the 1869 Act would have been saved by the fifth exception of
� 1636 which saved "All penal statutes authorizing punishment by fine

only or by imprisonment not exceeding one year, or both."82 The 1869
81 346 U. S. 100, 112-113 (1953).
82 31 Stat, at 1435 (1901).
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Act falls within the fifth exception since the punishment provided under
the 1869 Act, as amended by the 1870 Act, is only a fine of not less
than $50.
This construction of the effect of the 1901 Code is supported by the

subsequent history of efforts to enact a municipal code. It was every
where recognized that the 1901 Code was only a "partial codification of
suitable laws to govern this District" and during the next decade the
"citizenry continued to seek further enactment and codification of all
laws relating primarily to this District."83
In sum, therefore, it appears that the 1869 Act has been continued

in force by the above-mentioned savings provisions and is now legally
applicable to prevent racial discrimination by theatres and other places
of public amusement, unless it has been affirmatively repealed by or is
inconsistent with other provisions of law. Examination of the present
law of the District of Columbia fails to disclose any statute which can

be said to have repealed the 1869 Act or to be inconsistent with it. The
fact that it was not included in the 1929, 1940, and 1951 D. C. Codes
is obviously irrelevant since the matters set forth in those codes consti
tute only "prima facie the laws ... in force in the District . . ."84 The
fact that no prosecutions have been filed under the 1869 Act for many
years is equally irrelevant. As the Supreme Court said in the Thompson
case: "The failure of the executive branch to enforce a law does not

result in its modification or repeal. . . . The repeal of laws is as much a

legislative function as their enactment."85
83 12 Rep. Wash. Bd. of Tr. 23 (1902). The Special Legal (Codification) Committee

of the Board of Trade urged in 1903 (13 Rep. Wash. Bd. of Tr. 119):
It will be recollected that the District Code, as originally prepared by Mr. Justice

Cox, contained a municipal as well as a general Code. For various reasons, the efforts
of the Bar Association Committee, and of this Committee have been, up to the present
time, confined to the procuring of the enactment of the general Code. This would

seem to be a proper time for taking up the neglected municipal portion. The public
necessity for such a code is greater today than ever.

Similar pleas were made for several years thereafter. 14 Rep. Wash. Bd. of Tr. 7, 28

(1904); IS id. 35 (1905); 17 id. 43, 149 (1907); 19 id. 34, 117 (1909); 20 id. 39 (1910).
In 1908, Senator Gallinger introduced S. J. Res. 97 in the 60th Congress "to create a

Commission to prepare a Municipal Code for the District of Columbia," but the bill died

in committee. 42 Cong. Rec. 7017 (1908) ; 18 Rep. Wash. Bd. of Tr. 39, 163 (1908). See

also 36 Stat. 966 (1911), authorizing preparation of an index "of the laws of former

municipal governments in the District which are still in force."
84 45 Stat. 1007 (1928), as amended 45 Stat. 1540, 1541 (1929), 1 U. S. C. � 54 (b)

(1946), D. C. Code � 49-102 (1951); replaced by 61 Stat. 633, 638 (1947), 1 U. S. C.

� 204 (b) (1952).
86 346 U. S. 100, 113-114 (1953).



202 The Georgetown Law Journal [Vol. 42: p. 179

Accordingly, it must be concluded that the 1869 Act, as amended by
��3 and 4 of the 1870 Act, is today legally in force, and prohibits racial
discrimination in theatres and other places of public amusement ''of any
kind."

C. The Area Within Which the 1869 Act is Effective
Prior to the Organic Act of 1871,86 the District of Columbia was gov

erned by three bodies: (1) The Corporation of Washington under a

mayor and a Council which governed the area of the City of Washing
ton; (2) The Corporation of Georgetown, also under a mayor and a

Council, which governed the area of the City of Georgetown; and (3)
The Levy Court, composed of several appointed officials charged with
certain ministerial and financial duties relating to the County of Wash
ington, i.e., the area of the District of Columbia outside the cities of

Washington and Georgetown.57 The ordinances passed by each of these
three governmental units were, in general, effective only within the re

spective areas over which each had jurisdiction.88
The Organic Act of 1871 abolished the Corporations of Washington

and Georgetown, and the Levy Court, but kept in force their existing
ordinances in the three areas which they had governed. The Organic
Act of 1871 did not extend the operation of any of these ordinances

beyond the territory in which the ordinances were effective as of Feb

ruary 21, 1871. So far as has been ascertained, the only Congressional
enactment extending those ordinances to new areas was the Act of Feb

ruary 11, 1895, which abolished the ordinances of Georgetown and ex

tended the ordinances of the City of Washington to the area formerly
embraced in the City of Georgetown.89
It therefore appears that the 1869 and 1870 ordinances are at present

applicable only to those portions of the District of Columbia as are

86 16 Stat. 419 US71).
s" These duties were, generally, building and repairing roads and bridges, providing

poorhouses, and collecting taxes. See Levy Court v. Coroner, 2 WalL 501, 507 (TJ. S.

1864). See also 2 Stat. 115 (1801), 2 Stat. 771 (1812), and 12 Stat. 3 S3 (1862). Addi
tional regulatory powers over taverns, ordinaries, etc., were conferred upon the Levy
Court by 12 Stat. 29 (1860), and extended to sanitation, hunting, gaming, etc, by 12

Stat. 779 , 803 (1863). The Levy Court was authorized to license taverns, hotels, restau

rants, and retailers by 13 Stat. 193, 194 (1864).
ss See letters of Police Court Judge and the Special Assistant Attorney for the District

in H. R. Rep. Xo. 3491, 51st Cong., 2d Sess. 1 (1891), quoted, supra, p. 195.
89 2S Stat. 650 (1895), D. C. Code � 1-107 (1951).
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embraced within the areas of the cities of Washington and Georgetown
and do not apply to the area of the District lying outside those cities.
Section 1-107 of the 1951 D. C. Code defines the area of the cities of

Washington and Georgetown as constituting, respectively, (a) the area

of "that portion of the District included within the limits of the city of
Washington as the same existed on the 21st day of February 1871," and
(b) "all that part of the District of Columbia embraced within the
bounds and constituting on February 11, 1895 the city of Georgetown."
The official maps of the Office of the Surveyor of the District of

Columbia show (a) that the city of Washington as it existed on February
21, 1871 occupied the area bounded as follows: on the west by Rock
Creek; on the north by Florida Avenue to 15th Street, N. E., then south
to C Street, N. E., then east to the Anacostia River; on the east by the
Anacostia River; and on the south by the Potomac River; and (b)
that the city of Georgetown as it existed on February 11, 1895 em

braced, in general, the area in the northwest portion of the District of
Columbia bounded as follows: on the west by Georgetown University;
on the north by R Street, N. W.; on the east by Rock Creek; and on

the south by the Potomac River; plus a considerable area north of R
Street along both sides of Wisconsin Avenue to about Calvert Street
northwest. The downtown portion of the District of Columbia is within
these areas.

III. Legal Bases for Extending Nondiscrimination Requirements
to All Places of Public Amusement in the

District of Columbia

Laws applying only to some parts of a single jurisdiction are not uncom

mon. In some states, the State legislature prescribes rules or requirements
for some counties varying from those applicable in other counties.90 Many
states grant home rule powers to particular municipalities under which
the law within the municipality may, on particular subjects, be different
from that applicable outside the municipality.91 In some home rule

municipalities, the law of the city may even prevail over conflicting state

laws, in so far as concerns matters within the city.92
90 Salsburg v. Maryland, 346 U. S. S4S (19S4) ; Missouri v. Lewis, 101 U. S. 22, 31

(1879).
91 See authorities cited in Thompson opinion, 346 U. S. 100, 108, n. 6 (1953). See

also Ft. Smith Light Co. v. Paving Dist., 274 U. S. 387, 391 (1927) ; Lloyd v. DoUison,
194 U. S. 445, 448, 449 (1904) ; Shaw v. City of Norfolk, 167 Va. 346, 189 S. E. 335

(1937); State v. Wertz, 91 W. Va. 622, 114 S. E. 242 (1922).
92 Dickinson v. Tidd, 137 F. 2d 610, 612 (10th Cir. 1943) ; McQuillan, Municipal Cor

porations, � 4.83 (3d ed, 1949).
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In the District of Columbia, different laws for its various parts have

represented the normal pattern since 1801.93 In a broader sense, viewing
the present Metropolitan area of Washington as a functional com

munity, it is obvious that one of its parts is governed by the laws of

Virginia (including the ordinances or regulations of Alexandria, Arling
ton County, Fairfax County, etc.), one of its parts by the laws of Mary
land (including the ordinances of Montgomery County, Prince Georges
County, etc.), and one of its parts by the laws and regulations applicable
within the District of Columbia. In so far as the people of the com

munity are concerned, there is no real difference in principle. Unity of
law for a unitary community could not be achieved without transform

ing the Metropolitan region into a single jurisdiction.
Nevertheless, many people would undoubtedly think it incongruous

for a nondiscrimination requirement to apply only to some parts, and not
to other parts, of the District of Columbia. Legal authority to achieve
such uniformity is available. Congress, under its plenary power to legis
late for the District, can undoubtedly extend the operation of the 1869
and 1870 Ordinances to the whole of the District of Columbia.94 The
District Commissioners can achieve the same result by promulgating
regulations making the whole of the District subject to the same type of
requirements as are contained in the 1869 Ordinance. Such regulations
can be issued under either of two acts:

93 The District was accepted as the permanent seat of the Federal Government by 1

Stat, 130 (1/90), D. C. Code sn (1951). It was created out of parts of Maryland and

\Trghria. The District was divided by 2 Stat. 103, 105 (1801) into the County of Wash

ington on the east side of the Potomac River and the County of Alexandria on the west

side of the river. The laws of Maryland were continued in the County of Washington,
and the laws of Virginia in the County of Alexandria. The County of Alexandria was

retroceded to Virginia by 9 Stat. 35 (1846), D. C Code xl (1951). Within the County
of Washington, different municipal ordinances were enacted by the Corporation of Wash

ington, the Corporation of Georgetown, and the Levy Court of the County of Washington,
during the period from 1802 to 1871, and were continued in force within those areas

even after their governing bodies were abolished. More recent illustrations of different

legal requirements within subdivisions or parts of the District are found in the regula
tions applicable to the National Capital Park system, promulgated by the Secretary of
the Interior, while other parts of the District are subject to regulations promulgated by
the District Commissioners. See also 48 Stat. 319, 323 (1934), D. C. Code � 25-107

(1951), authorizing the District Commissioners, in connection with alcoholic beverages,
to prescribe "Different regulations ... for different localities in or sections or portions
of the District of Columbia."

94 U. S. Const, Art. I, � 8, cL 17. Thompson case, 346 U. S. 100, 108 (1953) ; Atlantic
Cleaners & Dyers v. United States, 286 U. S. 427, 434, 435 (1932) ; Stoutenburgh v. Hen-

nick, 129 U. S. 141, 147 (1889).
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(a) The Act of February 26, 1892, which authorizes the District
Commissioners "to make and enforce all such reasonable and usual police
regulations ... as they may deem necessary for the protection of lives,
limbs, health, comfort and quiet of all persons and the protection of all
property within the District of Columbia."95
(b) The General License Law which authorizes the Commissioners,

in connection with the regulation of businesses and trades within the
District of Columbia, to make any regulation "when, in their judgment,
such is deemed desirable in the interest of public decency or the protec
tion of lives, limbs, health, comfort, and quiet of the citizens of the Dis
trict of Columbia, or for any other reason they may deem sufficient."96
The 1892 Act. In the Thompson decision, the Supreme Court stated

that although the Organic Acts of 1874 and 1878 "precluded the repeal
of these anti-discrimination laws except by an Act of Congress,"97 the
1892 Act conferred authority upon the District Commissioners which
"could have been employed to repeal the Acts of 1872 and 1873."98
If a power to make and enforce police regulations for the protection of
the health, comfort and quiet of all persons in the District of Columbia
could support a change of the law making nondiscrimination require
ments with respect to restaurants, it would seem, a fortiori, sufficient to
support a regulation extending, to all theatres and places of public amuse

ment in the remainder of the District, a nondiscrimination requirement
already made applicable by the law to theatres and places of public
amusement in a part of the District, as well as a regulation imposing a

nondiscrimination requirement on other places of public accommodation

throughout the District 99

95 27 Stat. 394 (1892), D. C. Code � 1-226 (1951).
96 47 Stat. 550, 563 (1932), D. C. Code � 47-2345 (1951). See also D. C. Code ��

47-2301, 47-2303, 47-2344, 47-2346, 47-2347 (1951).
97 346 U. S. 100, 111 (1953). The antidiscrimination laws referred to were the Acts

of 1872 and 1873. However, since the Court's statement was based on � 91 of the D. C.
Revised Statutes (1874) which specifically saved the ordinances of the city of Washington
(while mentioning the Legislative Assembly acts only indirectly) and on � 1 of the 1878

Act, 20 Stat. 102, which, saving previous laws, made no distinction between the laws
enacted by the Corporation of Washington and those enacted by the Legislative Assem

bly, the Court's statement appears also applicable to the ordinances of the Corporation
of Washington.

98 346 TJ. S. 100, 114 (1953).
99 The Supreme Court, in the Thompson case, found it "unnecessary to resolve" the

question whether the Commissioners' power under the 1892 Act to repeal the antidis
crimination laws was withdrawn by �� 1636 and 1640 of the 1901 Code, 31 Stat. 1189,
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The General License Law. The authority to enact regulations under
the General License Law applies only to businesses and trades whereas
the authority to make regulations under the 1892 Act applies to all
matters susceptible to police regulation in the District of Columbia.

But, significantly, the basis of the power is phrased in virtually identical

language. Under the 1892 Act, the Commissioners may make regulations
"as they may deem necessary for the protection of lives, limbs, health,
comfort and quiet of all persons . . . within the District." Under the
General License Law of 1932, they may make regulations as they deem
"desirable in the interest of public decency or the protection of lives,
limbs, health, comfort and quiet of the citizens of the District of Colum

bia, or for any other reason they may deem sufficient." Since this lan

guage in the 1892 Act confers power on the Commissioners (so the Su

preme Court said in the Thompson case) to promulgate regulations deal

ing with the subject of nondiscrimination, the similar (indeed, broader)
language in the General License Law must be adequate to confer power
on the Commissioners to promulgate regulations imposing nondiscrimina
tion requirements on businesses licensed under the General License
Law.100

1434, 1436, which saved the antidiscrimination laws from repeal. 346 U. S. 100, 115

(1953). That question is, however, obviously irrelevant to whether the Commissioners
could promulgate for the whole District a nondiscrimination requirement already appli
cable to a part of the District under the 1869 Act. Even if the 1901 Code prevented the

Commissioners from repealing the 1869 Act, it does not prevent them from making a

similar regulation for that part of the District to which the 1869 Act does not apply. Such
action would not be a repeal of, but simply an addition to or extension of, the require
ments of the 1869 Act.

100 D. C. Code � 47-2303 (1951), which is paragraph three of the General License Law

as amended 47 Stat. 550, 551 (1932), is an additional source of authority for such regu

lations as concern theatres and other public places of amusement. It authorizes the Com
missioners to terminate the license of "the proprietor of a theatre or other public place of
amusement . . . whenever it shall appear to them that after due notice the person hold

ing such license shall have failed to comply with such regulations as may be prescribed by
the Commissioners for the public decency." The legislative history of this provision
indicates no intention to confine the phrase "for the public decency'' simply to the regula
tion of obscenity and lewdness. The United States Court of Appeals, in construing the

identical language of the Joint Resolution of March 1, 1901, 31 Stat. 1463, which was

the predecessor of � 47-2303 of the present D. C. Code, ruled that such language is suffi

cient authority for the Commissioners to promulgate a regulation providing for refusal
of permits or licenses for entertainment places which "are likely to become the scene of

disorder or other violation of law." Richards v. Davison, 45 App. D. C. 395, 399, 400

(1916). Section 47-2303 therefore appears to confer sufficient authority for a regulation
revoking the license of a theatre or other public place of amusement which engages in the

unjust practice of racial discrimination.
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Under either of these statutes the District Commissioners have suffi
cient "powers of local ordinance-making and of law enforcement."101 If
they exercise such power to promulgate a regulation applying a nondis
crimination requirement to theatres and other public places of amuse
ment in the District which are located outside the area covered by the
1869 Act, the requirement of nondiscrimination in admittance to and
service in these public facilities would be uniform throughout the Dis
trict of Columbia.
Two differences would remain. One is the technical difference that

prosecutions for violation of the nondiscrimination requirement would
be based on either the 1869 Act or the regulation, depending on the
location of the theatre or other place of amusement. The second differ
ence relates to the penalty. Conviction under the 1869 Act, as amended
by the 1870 Act, would subject the offender to a minimum fine of $50
with half of the fine payable to the informer in the case. Conviction
under a regulation issued by the Commissioners under the 1892 Act
would be punishable by such penalties as the Commissioners may pre
scribe "of fine not to exceed $300 or imprisonment not to exceed ten

days, in lieu of or in addition to any fine."102 Conviction under a regu
lation issued by the Commissioners under the General License Law would
be punishable by fine not exceeding $300 or imprisonment not to exceed
90 days,103 and may result in revocation of license.104

A Look Forward

Next to government, perhaps the largest industry in Washington is
based on tourism and entertainment. For many years, racial discrimina
tion by hotels and places of public amusement has been one of the most

disfiguring and blatant aspects of racism in our Nation's Capital. Many
a national organization has decided against holding its conventions in

Washington, and many a school from the rest of the Nation has boy
cotted proposals to send class groups on visits to Washington, solely

101 John R. Thompson v. District of Columbia, 92 U. S. App. D. C. �, 203 F. 2d 579,
593, 594 (1953) (Opinion of Judge Prettyman). See also District of Columbia v.

John R. Thompson Co., 346 U. S. 100 (1953) ; Railroad Co. v. District of Columbia,
10 App. D. C. Ill, 125-127 (1897); Richards v. Davison, 45 App. D. C. 395 (1916);
Siddons v. Edmonston, 42 App. D. C. 459 (1914) ; District of Columbia v. Lee, 35 App.
D. C. 341 (1910); United States ex rel. Early v. Richards, 35 App. D. C. 540 (1910).

K>2 56 Stat. 1054, 1056 (1942), D. C. Code � l-224a (1951).
103 47 Stat. 550, 563 (1932), D. C. Code � 47-2347 (1951).
104 47 Stat. 550, 563 (1932), D. C. Code � 47-2345 (1951).



208 The Georgetown Law Journal [Vol. 42 : p.

because some of their members would be subjected to racial discrimma-

tion.105 How many million of dollars worth of business have been

shunted away from the District of Columbia as a direct result of such

discrimination no one can tell.
Within the past five or so years, considerable change has occurred in

these areas of life in the District. Individual hotels, theatres, and other

places of public assembly, first on an ad hoc basis and later as a regular
practice, began to admit colored persons; and important leadership in
the changing pattern was supplied by the Department of the Interior in
the operation of the recreation and lodging facilities under its jurisdic
tion.106 This shift in attitude was given greater impetus (a) by Presi
dent Eisenhower's announced determination to do everything possible
"to end segregation in the District of Columbia,"107 and (b) by the out

lawing of racial discrimination in all restaurants and eating places as a

result of the Supreme Court's decision in the Thompson case.

The process of desegregation is accelerating. In September 1953,
twenty local and national organizations joined in requesting the District
Commissioners to enforce the 1869 and 1872 laws and to promulgate
regulations requiring non(hscrimination in all places of public amuse

ment in the District.108 Almost simultaneously, operators of movie
theatres announced the dropping of racial bars.109 Two months later,
the District Cornmissioners issued an Order forbidding racial distinc

tions, in practically all agencies under their direct control, concerning
District Government employees and the use of public facilities and serv

ices administered by those agencies.110 Public housing dwelling projects

105 See, e.g., Washington Post, Sept. 5, 1952, p. 16, col. 1; New York Times, May 14,
1948, p. 1, cols. 2, 3; Time, May 24, 1948, p. 27; Washington Evening Star, May 13, 1949,
p. C6, col. 6; Washington Post, April 21, 1949, p. 2B, cols. 4, 5; id, August 12, 1949, p.
13, col. 1; Philadelphia Inquirer, June 22, 1950, p. 3, coL 6; Brief of American Veterans

Committee, p. 13a, in United States Court of Appeals in Thompson case, supra, n. 101.
106 Indritz, Racial Ramparts in the Nation's Capital, 41 Georgetown L. J. 297, 299,

303-314, 321-328 (1953).
107 state of the Union Address of Feb. 2, 1953, H. R. Doc. No. 75, 83d Cong., 1st

Sess. 13.
108 Washington Post, Sept. 28, 1953, p. 15, col. 7.
109 Washington Post, Sept. 30, 1953, p. 22, cols. 1, 3. Some of the factors responsible

for this change were extensive negotiations with movie house operators, the decline in
movie attendance accompanying the growth of television, and the rising tide of antipathy
toward racial discrimination.
no Order of Nov. 25, 1953. See Washington Post, Nov. 26, 1953, p. 1, col. 1. Inte

gration is proceeding rapidly. See Washington Post, Feb. 4, 1954, p. 23, col. 8.
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operated by the National Capital Housing Authority are being inte

grated "without friction."111
It is significant that the opening of all restaurants (in June 1953) and

of all movie houses (in September 1953), was followed by complete
acceptance of nonsegregation without any disturbances or friction. This

experience, plus the District's peaceful acceptance of integration in

every area of daily living where it has been applied, provides practical
demonstration upon which to express confidence that application of the
1869 and 1872 Acts, to preclude racial discrimination in those hotels and

places of public amusement which still practice it, can be accomplished
peacefully and with mutual understanding, without animosity or un

toward incident.

m Washington Post, Feb. S, 19S4, p. 21, cols. 1, 2.



SOME PRINCIPLES GOVERNING THE BOARD FOR
CORRECTION OF NAVAL RECORDS AND THE

FEDERAL STATUTE CHELATING IT.
A LEGALISTIC APPROACH

purpose of the statute creating the Board for the Correction
of Naval Records and authorizing it to correct errors and remove

injustices in a record is beneficent, and deserves a friendly construction:
ut res valeat, magis quam pereat. Nevertheless, a discussion of those

principles which may be invoked against the law may be of some use;
and this has been the motivation of the writer. Is the statute creating
the Board itself invalid because it is too indefinite? Are the decisions
of the Secretary and the Board illegal where records in which neither
error nor injustice have been found have nevertheless been changed as

acts of clemency?
If serious doubt on either of these questions exists should not a revi

sion of the statute be considered by Congress?

This article is mainly a discussion of legal principles applicable to
the proceedings of the Board of Correction of Naval Records prior to
passage of the Act of 5 May 1950 of the Uniform Code of Military
Justice and the resultant change of the Board's own administrative

regulations; a period of about five years during which several thousand
cases have been adjudicated, resulting in the disbursement of a consider
able amount of money.1 Occasional references to the U. C. M. J. will
be cursory.
The act creating the B. C. X. R. is a beneficent statute and accom

plishes a useful purpose; but it was loosely drawn and is subject to a

legalistic attack, provided a justiciable question may be found for presen-

*B1, University of Mndnia: LLJ3-, University of Louisville Law School; Member ot
the New York Bar; Former New York City Magistrate,

1 The Articles for the Government of the Navy [Rev. Stat. � 1624, Art, 54, 35 Stat. 621

(1909), 34 U. S. C. � 1200 (1946 ed.)] was repealed by the Act of 5 May 1950 contain

ing the Uniform Code of Mffitary Justice [64 Stat, 108 (1950), 50 U. S. C I 653 Snpp. V,
1952]. This article concerns these cases before the B. C N. R. which involve facts arismg
prior to the effective date of the U. G. M. J. and so are governed by the A. G. N.

Ovektox Harris*
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tation in a court. A consideration of the principles of law pertaining to
the statute may therefore be of interest. The Board is an administrative
agency of Congress and the statute creating it is bound by applicable
principles of administrative and constitutional law.
The powers of Congress under the Constitution determine the validity

of the statute, the procedure of the Board being governed by principles
of administrative law. The following are conclusions suggested: The
statute creating the Board may be invalid because it does not state with
sufficient clarity the purpose and intent of the Congressional grant of
administrative power, but purports to grant to the Board a discretion
to act which because of lack of definition is practically unlimited and
so amounts to a delegation of legislative power. It also is suggested that
many of the decisions of the Board�pursuant to which the Secretary
of the Navy has authorized present and future disbursement of several
hundred thousand dollars of public funds�have questionable legal sup
port because the Board, by improper construction of the creating statute,
has exceeded its basic authority; and because many, if not all, of its de
cisions are not preceded by sufficient findings of the specific facts re

quired by the statute and by the Board's own Administrative Regula
tions2 to be conditions precedent to any action by the Board. Considera
tion should be given to a revision of the statute if there be any serious
challenge of its validity because of indefiniteness of its terms. And the

legality of a change of a record made as an act of clemency dispensed by
the Board where no error or injustice has been found in the record
should be submitted to the Attorney General for his opinion.
The validity of the statute creating the Board and the power exer

cised by it depends upon the construction placed upon the statutory
language. The Constitutional powers of Congress determine the validity
of the Act itself; and the procedure of the Board is governed by prin
ciples of administrative law, which are strictly enforced by the federal
courts. The separation of governmental powers, required by the tri

partite functions of government established in the Constitution, pre
cludes the delegation by Congress of its power to legislate and excludes
from Congress all exercise of the pardoning power, which is an executive
function. Authority of Congress to exercise, through created agencies,
quasi-judicial powers is less rigidly excluded and its exercise by various
federal administrative bodies is permitted of necessity. The judicial
function, in its broadest sense, covers so wide a field, with such general

2 The original regulations, in force from 1946 to October 1952.
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application to so many aspects of our complex industrial life, that
limited quasi-judicial powers must be permitted to the various com

missions and boards which are not courts, yet furnish necessary admin
istrative assistance to courts, legislatures and executives.3 Administra
tive proceedings of an adversary nature in which the agency's decisions
are applied to present rather than to future facts or conditions are

quasi-judicial; and the proceedings of B. C. N. R. are of this nature.

But the distinction between judicial and administrative bodies is funda
mental; and whether Congress has created a court, or only an adminis
trative body can never be in serious doubt; for the latter is essentially
a fact finding body, with no more than advisory power in the applica
tion of law to facts. This has been specifically decided, as to the Board
for Correction of Naval Records, by the Comptroller General of the
United States.4
Administrative law consists of those principles established by the

courts for the control of the procedure of administrative bodies created

by the legislature; and where a federal administrative agency is con

cerned the ultimate test of its powers is the United States Constitution.
The basis of all federal administrative law is the Constitution.
Before discussing the Board for Correction of Naval Records and

its creative statute, some of the main principles of federal administra
tive law should be kept in mind.

Congress has power to legislate; and may administer its own statutes.
It may delegate its administrative, but not its legislative power; and
create an administrative body to do so.5 Congress cannot bestow upon
an agency an unlimited or indefinite discretionary power, but must state
a well defined purpose or intent which the agency created is to effect by
administrative action. If such purpose is clearly stated in the federal

statute, the agency created to effect that purpose may be authorized to

make its own procedural rules and may, indeed must, establish and
declare the existence of facts which bring the matter under consideration

3 "In an increasingly complex society Congress obviously could not perform its func
tion if it were obliged to find all the facts subsidiary to the bask conclusions which sup

port the denned legislative poBcy" in effecting legislation in any given instance. But

Congress must specify "the bask conclusions of fact upon ascertainment of which, from
relevant data by a designated administrative agency, it ordains that its statutory command
is to be effective." Opp Cotton MiTk v. Administrator, 312 U. S. 126, 145 (1941).
4 32 Comp. Gen. 242 (November 19, 1952) ; see also, Ramsey v. United States, 123

CL CL 504, 107 F. Supp. 957 (1952).
5 U. S. Const, Art. I, ! 8, cL IS.
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within the declared purpose of Congress. That is, the administrative
relief granted by the agency must be based upon the existence of facts,
established by evidence adduced, which bring the case within the scope
of the intent declared in the statute creating the agency. Otherwise, the
administrative action taken is the result of a discretion so broad as to
amount to a delegation by Congress of legislative, rather than admin
istrative, power and therefore ultra vires. This was succinctly stated
by Chief Justice Taft:6

In creating such an administrative agency the legislature, to prevent its being
a pure delegation of legislative power, must enjoin upon it a certain course of
procedure and certain rules of decision in the performance of its function. It
is a wholesome and necessary principle that such an agency must pursue the
procedure and rules enjoined and show a substantial compliance therewith to give
validity to its action. When, therefore, such an administrative agency is re

quired as a condition precedent to an order, to make a finding of facts, the
validity of the order must rest upon the needed finding. If it is lacking, the
order is ineffective.

Later, in FCC v. Broadcasting Co.1 the court said:

Whether the Commission applies the legislative standards validly set up,
whether it acts within the authority conferred or goes beyond it, whether its
proceedings satisfy the pertinent demands of due process, whether, in short, there
is compliance with the legal requirements which fix the province of the Com
mission and govern its action, are appropriate questions for judicial decision.

(a quotation from Radio Comm'n v. Nelson Bros. Co., 289 U. S. 266, 276 (1933).

The Schechter case8 which knocked out the NRA "Blue Eagle", de
clared the law unconstitutional because it prescribed no standards for
the administrative action which it authorized. The Supreme Court said
that discretionary power which "is virtually unfettered" cannot be con

ferred by Congress, even upon the President; a fortiori, not upon an

administrative body. In another case,9 it is stated that Congress has
broad power to determine the details of any "legislative scheme" and

may delegate such power to its administrative agent; but not to the
extent of delegating "freedom of choice" as to whom the relief authorized

by the statute may be given. And the administrative action taken must

be based upon findings by the agency of the facts specified or intended

6 Wichita R. R. v. Pub. Util. Comm., 260 TJ. S. 48, 59 (1922). See also Panama Re

fining Co. v. Ryan, 293 U. S. 388 (1935).
7 309 U. S. 134 (1940).
8 Schechter Corp. v. United States, 295 U. S. 495 (1935). See also, Yackus v. United

States, 321 U. S. 414 (1944); Bowles v. Willingham, 321 U. S. 503 (1944).
� United States v. Rock Royal Co-Op, 307 U. S. 533, 574-576 (1939).
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by Congress as the basis for the action authorized by the statute.10 Find

ings of fact by an administrative agency are not reviewable in the courts;
findings of law. or of mixed law and facts, are reviewable, if law pre
dominates and the question is justiciable. The construction of a statute

is a judicial question beyond the function of an administrative body.
But the decision of an agency proceeding under a statute which has not

been judicially construed, may itself amount to a quasi-judicial con
struction of the statute: e.g., B. C. X. R. decisions of what constitutes
"error or injustice" in a record before it for review.
Adniinistrative law makes it clear that the inability of Congress to

delegate authority does not prevent it from "resorting to the aid of
executive or administrative officers in determining by findings whether
the facts are such as to call for the application of previously adopted
legislative standards or definitions of Congressional policy."11 Before
the administrative agency may take action it must have established the
existence of the facts required by the statute as a prerequisite to any
action: but the fact-fmding procedure may be delegated by Congress to
the adirnnistrative body.12
In other words, Congress can delegate to an ad^nmistrative body

created by it only a limited authority: to take adbninistrative action
within the framework of facts set out by Congress in the statute which
creates the agency and which states the legislative intent of Congress
which the agency is to effectuate. The basic facts which constitute the
foundation for adnunistrative action must be found�and staled to have
been found�by the agency to exist before the agency can exercise its
adniinistrative authority; and of course the fmdings must be supported
by substantial evidence. Moreover, it is not enough that the agency
should find ultimate facts, i.e., mere legal conclusions. Findings of
ultimate facts must be supported by findings of prior facts which justify
the former; a conclusion must have a basis. These principles apply to

the Board for Correction of Xaval Records as they do to the numerous

other administrative bodies created by Congress; and in the light of
the numerous opinions of the Supreme Court the proceedings of B. C
X. R. take focus and are easily evaluated. But in all of the cases sus

taining the validity of the statute which created an adniinistrative

agency, the general purpose of Congress is reasonably apparent, as is the

�> SEC v. Chenery Corp, 3 IS U. S. 80 (1943).
n Bjrabayashi v. United States, 320 U. S. 81, 10:
12 Opp Cotton lliUs v. Administrator, 312 U. S. 126, 145 (1941).
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general procedure whereby the agency should fulfill its function. The

legality of each statute is reasonably apparent on its face.

Questions concerning the propriety of actions taken by administrative
bodies must be decided judicially. It is for the courts to determine
whether the agency has applied to the facts before it the standards of

procedure established by the legislature which created the agency: has
it acted within the authority conferred upon it and has its procedure
afforded due process of law to those affected? In other words, the courts
will decide whether the agency has acted within the limits set out in the
statute creating the agency.13 And any discretion conferred upon the

agency must be exercised reasonably; if not, the result may be reviewed
and corrected judicially.14 The principles involved are plain and easily
understood; but as is usual, the application of principles to instant
facts presents the difficulty. One might suppose that the principles so

clearly stated in the Wichita Railroad, Panama Refining Company,
Schechter, Yakus and Rock Royal Co-Op. cases would find universal
application in all cases presenting substantially similar facts. But this
is not so. In Fahey v. Mallonee15 the court distinguished Schechter and
Panama Refining Co. and sustained the Home Owners Loan Act16 in
which administrative authority is delegated with only obscure standards
of administrative procedure, or guides to legislative intent. See also,
Hampton & Co. v. United States;11 Woods v. Miller Co.;18 FCC v.

Broadcasting Co.;19 Nat. Broadcasting Co. v. United States,20 and

finally the Lichter case.21 For a history of Congressional grants of ad
ministrative power, back to the Embargo Act of 1794,22 see Field v.

Clark,23 in which the act sustained seems not to have met the standards

generally required of statutes creating administrative agencies.
The following may be worth mentioning. As private bills in Congress

formerly dispensed the relief now granted by B. C. N. R., which was

created in order to relieve Congress of the burden of private legislation,
13 Vom Baur, Federal Administrative Law, pp. 236-237 (1942).
" Jones v. SEC, 298 U. S. 1 (1936).
15 332 U. S. 24S (1947).
16 48 Stat. 128 (1933), 12 U. S. C. �� 1461 et seq. (Supp. V, 19S2).
" 276 U. S. 394 (1928).
18 333 U. S. 138 (1948).
19 309 U. S. 134 (1940).
20 319 U. S. 190, 209 et seq. (1943).
2i Lichter v. United States, 334 U. S. 742 (1948).
22 1 Stat. 400 (1794).
23 143 U. S. 649 (1892).
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it may seem that an examination of the legality of private statutes is

germane in the present discussion. If so, the complete lack of authority
in the Constitution for private legislation may be noted. Also, the statu

tory grant of a special favor is as much a denial of the equal protection
of law, as is the imposition of a special penalty; and the equal protection
of law is so fundamental and basic a right that, although explicit in
the 14th Amendment only, it is implicit in the due process clause of the

5th Amendment and therefore binding upon the Federal Government.24
But none of this is really relevant. For the possible illegality of private
statutes has no bearing upon the legality of a Board created by public
law; and the ultimate test of whether a statute, public or private, denies
equal protection of law is whether the selection of the object of the

statutory penalty, or favor, was arbitrary and unreasonable; and few,
if any, ex-naval or military beneficiaries of private bills can be shown to

have been selected arbitrarily, or to the exclusion of others similarly
situated.

The Statute Creating the Board for Correction of Naval
Records

Prior to 1946 the sole relief from errors or injustices claimed to have
been incurred by members of the armed forces was by private legislation
by the Congress. Such requests were numerous and Congress eventually
became painfully aware of the time consumed in the passage of such
statutes. In an attempt to pass this burden on to other shoulders, the
79th Congress enacted a cryptic section in the Legislative Reorganiza
tion Act of 1946,25 hereinafter referred to as � 207 of Pub. L. 601, which
reads as follows:

The Secretary of War, the Secretary of the Navy, and the Secretary of the

Treasury with respect to the Coast Guard, respectively, under procedures set

up by them, and acting through boards of civilian officers or employees of their

respective departments, are authorized to correct any military or naval record

24 Any right which is basic and fundamental ("implicit in the concept of ordered

liberty") is protected by implication in the due process clauses of the 5th and 14th Amend
ments. See: Poulos v. New Hampshire, 345 U. S. 395 (1953) ; Joseph Burstyn, Inc. v.

Wilson, 343 U. S. 495 (1952) ; Beauharnais v. Illinois, 343 U. S. 250 (1952) ; Rochin v.

California, 342 U. S. 165 (1952) ; Wolf v. Colorado, 338 U. S. 25 (1949) ; Bute v. Illinois,
333 U. S. 640 (1948) ; Adamson v. California, 332 U. S. 46 (1947) ; Palko v. Connecticut,
302 U. S. 319 (1937) ; Traux v. Corrigan, 257 U. S. 312 (1921) ; Twining v. New Jersey,
211 U. S. 78 (1908).

25 60 Stat. 837 (1946), 5 U. S. C. � 456a (1946).
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where in their judgment such action is necessary to correct an error or to remove

an injustice.26
In � 131 of the same act it is provided:

No private bills or resolution . . . authorizing or directing . . . the correction
of a military or naval record, shall be received or considered in either the Senate
or the House of Representatives.

Finding this language vague,27 and ambiguous the three Secretaries con

sulted Attorney General Clark as to its meaning; and in February 1947
received his opinion essentially as follows:28

. . . these two sections must be read together.29 They evidence an intention
of the Congress to free itself from the burden of dealing with such matters by
private bills and to provide a method for their disposition by administrative
action.

The Attorney General went on to say that if � 207 is to have any real
effect "as substitute for the correction of military and naval records

by private acts" it must be held applicable to discharges by service
men as the result of general court-martial sentences; and he added:

... the language of section 207 is not so clear as might be desired, but I think it is
adequate. If, for example one is given a dishonorable discharge and it is later
established that he should have been given an honorable discharge he has suffered
an injustice. To change the record so as to show1 that (as now determined) he
should have been given an honorable discharge can well come within the mean

ing of the words "to correct any . . . record" and "to correct an error or to re

move an injustice."30
The opinion added that although the statute does not provide that a
new discharge shall be issued as a replacement of the one which may be

changed the power to do so must be implied in order to insure that the
correction is efficacious. But, continues the Attorney General,

26 Does not this mean error and injustice, either pro or contra the interest of the

applicant? Should not an error prejudicial to the Government be changed? But the

B. C. N. R. changes only errors which prejudice the individual; on the theory that Con

gress did not intend any action by the Board prejudicial to the applicant for relief.
27 Perhaps "so vague that men of common intelligence must necessarily guess at its

meaning" and so is invalid. See Mr. Justice Reed's dissent in United States v. Petrillo,
332 U. S. 1, 16, 17 (1947).

28 40 Op. Atty. Gen. 504 (1947).
29 Section 207 contains substantive law, distinguished from procedural law section 131.
30 "Free judicial rendering of needlessly imprecise legislation is sufficiently undesirable

in that it encourages Congress to be indifferent to the duty of giving laws of attainable

definiteness." (Mr. Justice Frankfurter's dissent in Commissioner v. Wodehause, 337

U. S. 369, 401, 409 (1949).)
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. . . section 207 cannot be construed as permitting the reopening of the pro

ceedings, findings, and judgments of courts-martial so as to disturb the conclu
siveness of such judgments, which has long been recognized by the courts.

The correction of the record and the issuance of a new discharge may be

regarded as acts of clemency, or in mitigation, precisely comparable in effect to

a successful appeal to the Congress for relief by private act.

The reader may well ask: If the judgments of courts-martial are conclu
sive and inviolable, how can their sentences be changed by administrative
action which substitutes a good discharge for a bad one? This will be
discussed later.

In other words, the record may be corrected and a new discharge
issued, where error or injustice is considered by the Board to exist. This
of course, does not mean that the Board has general power to dispense
clemency where no error or injustice has been found in the record. It

only means that the change of the old and issue of a new type of dis

charge, because of factual error or injustice in the record, may be re

garded as clement or mitigating action by the Board. And, as stated by
the Navy Judge Advocate General, in Court Martial Order 12-1948,
348, 351, the change of discharge does not "eradicate the factum" of the

original discharge. The old discharge remains as a fact and its change
is an act of clemency or mitigation justified by the existence of error
or injustice found in the record. The reader may find this thesis diffi
cult to understand.

The Clark opinion makes it all seem simple: As it was the intention of

Congress to escape from the burden of private legislation by creating
the administrative Boards, each Board may do whatever Congress could
do and formerly did by such legislation. Any type of court-martial dis

charge which is not acceptable to the Board may be changed and another

type issued; and in doing this the Board is supposed not to have changed
the court's judgment, but merely to have dispensed such clemency or

mitigation as Congress used to do by private bills. The fact that error
or injustice must be established as facts by the Board before any record

may be changed presents no difficulty, for both result wherever the dis

charge specified in the court's sentence differs from one which, in the
Board's opinion, "should have been" awarded. Such was the reasoning
of Attorney General Clark.
The reader may be justified in recalling what another Justice has said

of one of his own opinions rendered while Attorney General:

I am entitled to say of that opinion what any discriminating reader must
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think of it�that it was as foggy as the statute the Attorney General was asked
to interpret.31

Attorney General McGrath has added somewhat to our knowledge
gained from the adumbrations of his predecessor. In his opinion of 20
March 1952 he accepts the conclusion that the statute is an attempt by
Congress to substitute administrative action for private legislation; and
he clearly states that it is the Board which establishes facts (error or
injustice in the record) and makes recommendations (how the record
should be changed) and it is the Secretary who executes the change if
he chooses to do so. The correction of a record, says the Attorney Gen
eral, is limited to two purposes, to correct an error, or to remove an

injustice. Those words are not defined in the act "and there is no indi
cation that the Congress intended any limited or technical meaning for
them"; nor is any such limitation necessary in order to sustain the
validity of � 207 against a challenge of unlawful delegation of legisla
tive authority by Congress. The Attorney General is nebulous as to
whether the Board's finding of error or injustice is conclusive upon
the Secretary, leaving to his discretion only whether the facts found by
the Board warrant the change recommended by it, or some other
change.32
This broad construction of � 207, Pub. L. 601, by two Attorneys

General seem controlling in the absence of judicial construction to the
contrary; thereby proving that, "Whoever hath an absolute authority to

interpret any written or spoken laws, it is he who is truly the law giver
to all intents and purposes and not the person who first wrote or spoke
them."33 Judicial construction must await litigation which presents a

justiciable issue; perhaps when some veteran whose discharge has been
changed by the Board from dishonorable to honorable, applies for and
is denied a state bonus conditioned upon an honorable discharge; or if
some question should be presented under the Declaratory Judgment
Act.34

31 McGrath v. Kristensen, 340 U. S. 162, 176 (1950).
32 40 Op. Atty. Gen. 504 (1947). But the Navy J. A. G. has decided (J. A. G. letter

of 14 Aug. 1950 in re Howell Crowder) that the Board's decision as to the existence of
error or injustice is conclusive upon the Secretary of the Navy who may determine only
whether the record will be changed in order to correct the error or remove the injustice.
Of couse he cannot change a record if the Board has found that no error or injustice
exists. See discussion of clemency infra.

33 Quoted in Frankfurter's "Reflections on the Reading of Statutes," p. 13, Association
of the Bar of the City of New York (1947).

34 48 Stat. 955 (1934), 28 TJ. S. C. �� 2201-2202 (1946). In re justiciable questions
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Congress may, pursuant to the Constitution,35 create any addition it
chooses to the judicial system of the Navy; but when it creates an

administrative body Congress is limited in its delegation of power to
the created agency. It is significant that Congress could have created a

body within the naval court-martial hierarchy with complete appellate
review powers over the judgments of court-martial, as it has done in the
instance of the Boards of Review36 established in the office of the Navy
Judge Advocate General to review the proceedings of courts-martial.
But instead, it has created B. C. N. R. which is an administrative body
separate and distinct from the judicial apparati and is endowed by its
precept and procedural regulations with fact-finding powers only.

Congress also could create an administrative body, within the general
administrative system of the Navy Department to review and revise
administrative decisions which otherwise would be protected by the doc
trine of administrative finality. But B. C. N. R. is not such an agency;
for in practice, one of its chief functions is the revision of the sentences
of courts-martial by laymen who are not judicial officers in any sense

and may never have served in the Navy. If one asks what practical
difference exists between lay employees of the Department and naval
officers on active duty, a sufficient answer is that the elaborate judicial
system of the Navy has always been limited to officers of line and staff
on active duty and under the Uniform Code of Military Justice the
court's Law Officer must be a graduate lawyer and only he decides ques
tions of law. The distinction and substantial difference between an ad
niinistrative board and a court-martial is recognized in the Attorney
General's opinion of 29 December 1949 to the Secretary of the Army.
The statute in its original form gave no authority for payment, to

successful applicants to the Board, of any monies legally accruing from
the change of their records; and such payments were precluded by the
Comptroller General.37 So Congress, in October 1951, passed Pub. L.
220 (82d Congress, approved 25 October 1951) with reenacted �
207 of Pub. L. 601 and added the necessary authority for such disburse
ments.38 Under the law as thus amended B. C. N. R. is authorized to

for decision by declaratory judgments, see McGrath v. Kristensen, 340 U. S. 162 (1950);
Eccles v. Peoples Bank, 333 U. S. 426 (1948); Perkins v. FJg, 307 U. S. 325 (1939);
Helvermg v. Midland Ins. Co, 300 U. S. 216 (1937).

35 U. S. Const, Art. I, � 8, cL 14.
36 64 Stat. 108 (1950), 50 U. S. C. � 653 (Supp. V, 1952).
37 27 Comp. Gen. 711 (May 20, 1948) ; C- M. O. 4-1949, 93.
38 Pub. L. 601 [60 Stat 837 (1946), 5 U. S. C. � 456a (1946)] provides a right,
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correct a naval record by changing, adding to, or removing from it, any
of its parts whenever in the opinion of the Board and the Secretary that
action is necessary to correct an error or remove an injustice therein
discovered by the Board; and to pay the person concerned any money
to which the altered record may entitle him.39 But it is the Secretary,
as already pointed out, who takes this action, if he sees fit to do so and

only after the Board has established and certified to him the existence
of error or injustice in the record concerned. The Board must lay the
foundation for any action which the Secretary may take.

Although Pub. L. 220 (82d Congress) is a reenactment of � 207,
Pub. L. 601 (79th Congress), it does not amount to a ratification by
Congress of the construction placed upon the original Act by the At
torney General (his definition of error and injustice) or by the B. C.
N. R. (adding "clemency" as a third basis for changing a record). The

principle that passage of a statute substantially similar to a prior law
effects a constructive ratification by the legislature of any construction
theretofore placed upon the earlier act, applies only where the prior law
was ambiguous, the construction placed upon it was reasonable and
was generally adopted and promulgated to the public.40 The construc
tion of � 207, Pub. L. 601, has not been uniform by the Correction
Boards of the Army, Navy, Air Force and Coast Guard, all of which
operate under it. Reenactment of that law by Pub. L. 220 therefore can

not be said to constitute Congressional approval of the diverse construc

tions placed upon � 207. Moreover, those constructions have never

been promulgated to the public by the Boards themselves; the Navy
Board's adoption of the "clemency" theory has not even been adopted
by the Navy Judge Advocate General. The Attorney General's defini
tions of error and injustice are perhaps another matter.
The statute provides that the Secretary, acting through the Board

and "under procedures" established by him, may take the action dis
cussed above. The Board was first convened pursuant to the Secretary's
precept of 24 February 1947, which authorized it "to set up procedure"
under which it should function. Such a procedure was established for
the Board by the Secretary and duly published in the Federal Register,41
but no remedy; and Pub. L. 220 [65 Stat. 655 (1951), 5 U. S. C. � 191a (1952)] pro

vides the remedy, which must be exhausted before seeking judicial relief. Gusick v.

Schilder, 340 U. S. 128 (1950).
39 The Navy Department alone has already disbursed several hundred thousand dollars

in such payments.
40 Vom Baur, Federal Administrative Law, pp. 482-485 (1942).
41 Dept. of Navy, Board for Correction of Naval Records, 13 Fed. Reg. 8543 (1948).
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as required by the Federal Administrative Procedure Act.42 Those
administrative rules governed the Board's procedure until they were

amended in October 1952 and it is the functioning of the Board during
those five years with which this discussion is primarily concerned.

As the Board's rules of procedure are an integrated part of the statute

creating the Board, they are as much a part of the law governing the
Board's functions as the statute itself. The Board's original rule de

fining the scope of its review of a record limited it to the detennination
of the existence of an error, or whether the petitioner had suffered a

wrong because of an error or through some unjust treatment accorded
him; and no mention is made of relief to be granted as clemency where
no error, wrong or injustice are apparent. As to General Courts-
Martial and Courts of Inquiry or Boards of Investigation, the specifica
tion found proved by the former and the findings of fact by the latter
shall be accepted as facts by the Board, but it may determine what
correction, if any should be made in the sentence awarded. The Board
also is required to make findings of facts in each case, which shall
specify:
(a) Type and nature of error of record and/or injustice found.
(b) Authority under which such error of record or injustice occurred.
(c) Circumstances surrounding the error of record or injustice as

found by the Board to be established from all the evidence con

sidered. (That is facts specifying that the error or injustice
was such under naval law and practice applicable when error or

injustice occurred.)
This provision for specific findings of fact is only an observance of the
general requirement of administrative law.*3 Moreover, the sufficiency
of the Board's findings and its general compliance with the required
procedures are questions of law justiciable in court;44 and so an unsuc

cessful applicant for relief is able to challenge the Board's decision in
any case wherein the Board's procedural rules have not been followed.
As the applicant for relief does not usually see the record of the Board's

42 60 Stat. 257 (1946), 5 U. S. C. II 1001 et seq. (1946).
43 Vom Banr, Federal Administrative Law. pp. 535-562 (1942) ; SEC v. Chenery Corp,

31S U. S. 80 (1943) ; Opp Cotton Mills v. Administrator. 312 U. S. 126 (1941) ; Panama
Refining Co. v. Ryan, 293 U. S. 388 (1935).

44 FCC v. PottsviDe B. Co, 309 U. S. 134 (1940) ; Federal Radio Commission v.

Nelson Bros. Co, 289 U. S. 266 (1933) ; Asber v. ForrestaL 71 F. Supp. 470 (D. D. C
1947) ; C. M. O. 4-1949, 88, 92.
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proceedings, no such challenge has yet been made, or is to be expected;
but no limitation upon the right of challenge is known to the writer.
The current regulations of B. C. N. R., adopted 1 October 1952, pro

vide that the Board's function is to consider applications "for the pur
pose of determining the existence of an error or an injustice" in the appli
cant's naval record and to recommend appropriate action to be taken

by the Secretary. The jurisdiction of the Board extends to "all matters
properly brought before it, consistent with existing law"; which cer

tainly is a safe and noncommittal statement.45 As the original rules ex

cluded cases involving decisions of Selection Boards, Retiring Boards,
Medical Survey Boards, et al., this deliberate broadening of jurisdiction
indicates that the classes of cases formerly excluded are now included;
and suggests that other classes of cases may also be included, e.g., rec
ords of the Office of Naval Intelligence and decisions of the Judge Advo
cate General himself, although he is by Act of Congress (Navy Regula
tions, article 409) made the Navy's chief legal authority with specific
cognizance of court-martial proceedings.
Application to the Board may be denied if "a sufficient basis for re

view has not been established, or effective relief cannot be granted"; and
applicants are entitled "to a hearing before the Board" if "sufficient
evidence has been presented indicating probable error or injustice" ex

ists in the record concerned. This provision evidently was provided to

cover the Board's practice of permitting its Recorder to deny a hearing
by the Board of any application which in his opinion does not present
a prima facie case of error, injustice, or basis for clemency action.
Whether this practice amounts to a denial of due process, by denying
the "full and fair hearing" which all applicants must receive and which
the Administrative Procedure Act requires, is somewhat doubtful. The

present regulations go on to say that all hearings shall be "full and fair";
that the Board is not limited by the legal rules of evidence;46 and all

testimony "shall be given under oath or affirmation"�although who is
authorized to administer same is not stated.47 The current regulations

45 Dept. of Navy, Board for the Correction of Naval Records, 52-12022, 17 Fed. Reg.
10243 (1952).

46 Common law exclusionary rules of evidence, not being based on provisions of the

Constitution, are not applicable to administrative agency proceedings even if they be

quasi-judicial proceedings, Willapoint Oysters v. Ewing, 174 F. 2d 676 (9th Cir.), cert.

denied 338 U. S. 860 (1949), Pittsburgh S. S. Co. v. NLRB, 180 F. 2d 731 (6th Cir. 1950).
47 See 31 Stat. 951 (1901), as amended 5 U. S. C. � 93 (Supp. V, 1952), and Opinions

of the J. A. G. (Army) to Army Board for Correction of Military Records, January 28,
1953.
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are less specific than the original rules as to findings of fact; and merely
state that, after the hearing, "the Board will make written findings, deci
sions and recommendations." The Secretary of the Navy, after receiv
ing a record of the Board's proceedings "will direct such action in each
case as he determines to be appropriate," including a return of the
record to the Board for further consideration. Presumably, the Secre

tary is bound by the Board's findings as to existence or non-existence
of error or injustice (also as to a basis for clemency action) should the
Board adhere to its original decision. After final adjudication by the
Board and Secretary, a case may be reopened only upon presentation by
the applicant of newly discovered evidence, which implies that new

evidence discovered by the Navy Department does not authorize a re

opening. The regulations conclude with the requirement that they be

published in the Federal Register.
The Board's Regulations should be rewritten to include requirement

of findings of prior and ultimate facts establishing or eliminating error or
injustice; and should attempt to define those terms.

Although two Attorneys General have stated that B. C. N. R. is an

administrative body and its action in changing a naval record is an

administrative act by the Secretary, acting through the Board, the
Navy Judge Advocate General has, by implication, stated otherwise.
In an opinion48 describing another statutory board49 substantially simi
lar to B. C. N. R., he concludes that the other board exercises quasi-
judicial power because it takes evidence, weighs it, finds facts and draws
conclusions therefrom and so the Board's findings are not binding upon
the Secretary.

Some repetition leading up to new matter may be justified at this
point. By � 207 of Pub. L. 601 the 79th Congress in 1946 authorized
the Secretary of the Navy to change any naval record in order to

remedy any error or injustice the existence of which B. C. N. R. should
find to exist The words error and injustice should include a legal error
in a court-martial record, unless one concludes that the Board, as an

administrative agency, may not review the record of a judicial body
such as a court-martial. But Congress possesses full power30 to create

by legislation any type of judicial system it may choose for the Navy;

43 C. M. O. 10-1949, 24?.
49 Board of Review, Discbarges and Dismissals, created by Servicemen's Readjustment

Act of 1944, � 301 as amended; 58 Stat. 286 (1944); 38 U. S. C. � 693h (1946).
50 U. S. Const., Art, I, � 8, d. 14.
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and Congress long ago enacted51 that the Secretary of the Navy could
remit or mitigate any sentence, or set aside the entire proceedings, of a
court-martial. The Secretary thus was integrated with the Navy's judi
cial system, as the appellate apex thereof; and he customarily set aside
court-martial proceedings or remitted or mitigated the sentences thereof
when advised by the Judge Advocate General that error of law had been
committed by the court. However, having once approved the proceed
ings, findings and sentence of the court the Secretary was estopped by
administrative finality from revoking or changing his action. As Con
gress could and did give the Secretary authority to review courts-martial
records, under the old Articles for the Government of the Navy, it may
seem reasonable that Congress could and did give him similar power
by Pub. L. 601.
The reasoning (perhaps difficult to understand) by which the Board

changes a record in order to effect a better type of discharge than the
one resulting from the court-martial sentence, is this: the Board cannot

change a sentence legally imposed by a court-martial which had juris
diction over the person, the offense and the sentence itself; for the sen

tence is an integral part of the court judgment and cannot be disturbed
or reviewed except by an appellate tribunal within the same juridical
hierarchy.52 The Board, a mere administrative agent of Congress and
not a court, cannot change the court sentence; nevertheless it can defeat
the sentence by changing the result which the sentence was intended to

effect. That is, the Board can cancel the discharge effected by the

judicial sentence and issue to the person concerned a new, administrative

discharge created by the Board. The sentence is not changed, but only
defeated by administrative legerdemain; the words of the sentence re

main, but are emasculated.53
The reader is aware that it is the Secretary who may change a record

in order to remedy error or injustice found by B. C. N. R. to exist. So
far as errors are concerned the Board has recognized no distinction be
tween applicants for relief from executed and executory sentences. But

61 Rev. Stat. � 1624, Art. 54, 35 Stat. 621 (1909), 34 U. S. C. � 1200 (1946).
82 Of course, where the Judge Advocate General has admitted a mistake, the remedial

change of a record can be effected by the Secretary acting through the Board.
53 French v. Weeks, 259 U. S. 326 (1922); Mullan v. United States, 212 U. S. 516

(1909) ; Grafton v. United States, 206 U. S. 333 (1907) ; Kurtz v. Moffit, 115 U.. S. 487

(1885) ; Wales v. Whitney, 114 U. S. 564 (1885) ; Ex parte Reed, 100 U. S. 13 (1879) ; 17

Op. Atty. Gen. 297 (1882); 17 Op. Atty. Gen. 31 (1881); 11 Op. Atty. Gen. 19 (1864);
6 Op. Atty. Gen. 506, 514 (1854); 4 Op. Atty. Gen. 274 (1843).
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where the applicant claims, or the Board finds, no error but an injustice
only, the Board has exercised no jurisdiction where the sentence of the
court-martial has not been executed and is in process of execution.

Where, for example, the applicant has served his period of confinement
and a Dishonorable Discharge or Bad Conduct Discharge has been exe

cuted, the Board does not hesitate to change it if found to be either

unjust or illegal. But where the applicant is still in prison serving the
court's sentence of confinement (and therefore his discharge has not

been executed) and he complains that his sentence, although legal, is
unjust and so should be lessened, the Board has never admitted its right to
entertain jurisdiction, hear the case, and, if injustice is found, recommend
to the Secretary that he remedy the situation by mitigating or remitting
the sentence. No good reason is apparent for this distinction between
executed and unexecuted judgments of courts-martial; for in either case
the Secretary has authority to take such action as he chooses in order
to correct any error or remove any injustice. Indeed, � 207 of Pub. L.
601 gives him greater authority than he had under the Articles for the
Government of the Navy prior to the passage of Pub. L. 601 : for he now

may commute, as well as remit or mitigate, a sentence in order to correct

error or remove injustice.
So much for the law as established by the enactment of Pub. L. 601

in 1946, prior to the passage of U. C. M. J. in 1950. By � 76 of the
latter act "the proceedings, findings and sentence, of courts-martial"
and all "dismissals and discharges carried into execution pursuant to
sentences by court martial" after their review and approval as required
by the statute "shall be final and conclusive . . . and all action taken

pursuant to such proceedings shall be binding upon all departments,
courts, agencies and officers of the United States," except as follows : The

Secretary "may remit or suspend any part or amount of the unexecuted

portion of any sentence" and he may "substitute an administrative form
of discharge for a discharge or dismissal executed in accordance with
the sentence of a court-martial."

Thus, under U. C. M. J. the Secretary may remit or suspend any
part of a court sentence which has not been executed; and he may
change any executed discharge by issuing a substituted administrative

discharge of a different type. It would seem, therefore, that one who
has pursued all remedies under U. C. M. J., even to an unsuccessful
appeal to the Court of Military Appeals, may still apply to B. C. N. R.
for relief upon the grounds that his type of discharge was unjust, albeit
legal; for the Court of Military Appeals decides only questions of law
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and so establishes only whether the trial was legal. It does not pass
upon the justice or injustice of the sentence as a matter of fact; but
B. C. N. R. was created for that very purpose.

Moreover, even under the U. C. M. J., the Secretary acting through
B. C. N. R. probably has authority to remove an injustice in a record

notwithstanding that the Court of Military Appeals has heard and
affirmed the judgment of the court-martial, for that court passes upon
only errors of law in the trial. The Secretary probably cannot act to
correct what he considers to be an error of law, for the decision of the
Court of Military Appeals has rendered all legal questions res judicata
and removed them from further consideration by anyone.
The extent to which the Board may create a pure fiction, that some

thing was done or not done, and thus manufacture a record which on its
face will accomplish the result deemed by the Board to be equitable and

just, is difficult to determine; but the legislative history of the amended
statute creating the Board shows that such broad powers were intended.54
It seems to the writer that the Board may properly establish that an
act was done which should have been, but was not, done�and thus

change, nunc pro tunc, the record concerned in order to produce the re

sult required to remedy an injustice; and B. C. N. R. has done so in
various cases. But it certainly would be unjustifiable and ultra vires
to record as done something which was not and need not have been done
in the first place. The test should be, was there any obligation to do the

thing which was not done or leave undone that which was done?

All questions of the construction of this statute are subordinate to
the primary necessity of defining the words error and injustice. The
most that has been said is that they are vague and may be liberally
construed. The meaning of those words holds the true measure of the
law itself. Recalling the many decisions of the Supreme Court that a
statute relegating administrative power must clearly, if not explicitly,
declare the intent and purpose of Congress and the limits and extent of
the authority delegated to the administrator, one may reason that if

great latitude for construction of the statutory language exists, the
statute itself is too vague to meet the requirements of the decisions.

So, we ask ourselves what is reasonably meant by error and injustice,
the existence of which are the bases for any actions by B. C. N. R.?

54 See, 1 Dig. Ops. LOD � 16.1, where Army Judge Advocate General said the Board

may change a record which factually is correct, i.e., may "create" a record when necessary
to remedy an injustice.



228 The Georgetown Law Journal [Vol. 42: p. 210

The Army Judge Advocate General55 has said this concerning the two

classes of facts justifying change of a record: "While in the first class
there must of course be an error to correct, in the second case there is
no requirement that the injustice result from an error and it is sufficient

merely that an injustice be present." (The reader will find little illumi
nation from that declaration.) A Navy Judge Advocate General opinion
tacitly agrees with this doctrine and will be referred to again later for
it practically states that anything is an injustice which the Board con

siders to be one; and may be remedied by manufacturing a record to fit
the assumed equities of the case.58
The bare words, undefined, are meaningless; for what one person may

consider to be erroneous or unjust may be just and correct to another.
The Statute must furnish some definition or indication of the meaning
of those words; otherwise the intent of the legislature is ambiguous and
the statute therefore is void. Had the statute defined error and injustice,
leaving the Board to apply the definition to the facts found by it to exist
in the record, in such case it would be the will and intent of Congress
which the Board effectuates. But, as the statute leaves the Board to

define error or injustice and, by applying its own definition of those

words, to establish the bases for changing a record, it is the will and
intent of the Board which is effectuated by the Board. For example:
Congress could confer on the President the power to raise the duty on

imports, or the tax on incomes, whenever the federal revenue from im

ports or income tax falls below a stated figure; for there the President is

merely executing the intent and will of Congress. But Congress could
not authorize the President to raise the duty or the tax whenever in his

opinion they should be raised.
The necessity of defining the words which constitute the basic au

thority for any change of a record can not be avoided by concluding that
B. C. N. R. can do whatever Congress formerly did by private bills.
The words must be so defined that they fit within the functions of an

agency exercising only adniinistrative powers. To say that error or

injustice is anything which in the Board's opinion was erroneous or un

just is to say that the Board may create an error or injustice merely
by substituting its opinion of what is right and just for the opinion of
the person who performed the act under review. Such is the prerogative
of an appellate tribunal�which B. C. N. R. is not�but not of an ad-

65 1 Dig. Ops. LOD � 16.1. See United States v. Cohen Grocery Co, 255 U. S. 81 (1921).
66 Opinion of the J. A. G. (Navy) of June 17, 1952.
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ministrative body�which the Board is. Something more than mere

difference of opinion between two people is required; and was intended
by Congress.

Congress may have used "error and injustice" in a technical and
legalistic sense; or in a broader, popular sense. Both aspects of the
words should be considered.
Adequate definition of error or injustice is admittedly difficult; but

that very difficulty presents a legal defect in the statute the operation
of which is based upon the existence of those undefinable conditions. A
recent opinion of the Navy Judge Advocate General states:57

Because of the nebulous nature of the jurisdiction granted by Section 207, to
correct a record "to correct an error or remove an injustice" it is most difficult
to establish as a matter of law any satisfactory limits of jurisdiction as to the
petitions for relief which the Board for the Correction of Naval Records may
legally consider. While the correction of an error generally involves an obvious
factual condition about which there could be little question, the correction of a

record to remove an injustice is literally limited only by the existence of a record
and a determination that an injustice has occurred which may be corrected by
a change in the record, and usually involves a fiction.

But must it not be remembered that an error or injustice, the existence
of which requires determination of a legal question, would seem to be be
yond the power of B. C. N. R. to change; for the creating Statute con

fers no authority upon the Board "to decide questions of law."58 This

being so, no error or injustice based on a legal question can be established

by the Board.
The words may have been used by Congress in a technical sense and

have more than their popular meaning of an action which is wrong, or a
result which is unfair. In law there can be no wrong unless a legal right
has been denied or abrogated; and no injustice can result from an action
taken by one vested with discretion who has not abused his discretion
and has acted in good faith, with all relevant and material facts before
him. In a legal sense, an error results only when an action taken was

contrary to law; and injustice results only when an action, per se legal
and taken in good faith, is shown by new evidence to have had an unfair
or unintended result.
For example: where the type of discharge executed differed from the

type decreed; or where the sentence executed exceeded the court's au

thority; or where the man was discharged after the Secretary had or-

67 Ibid.
68 32 Comp. Gen. 242, 245 (1952).



230 The Georgetown Law Journal [Vol. 42 : p. 210

dered him restored to duty on probation, but the order did not arrive
in time; or the record establishes that the person had tuberculosis but
was placed on inactive duty when he should have been retired on pension
�in all such cases error and injustice are apparent from facts and so may
be established by an administrative body. The Board's decision in such
cases is supported by facts established by the evidence, and is proper
administrative action.
But where the Board's finding of error or injustice is founded upon no

fact, but merely upon a difference of opinion as to the exercise of a dis

cretion, the adnnnistrative action is not justified by any administrative

principle. If for example, a Force Commander administers a reprimand
to a ship commander who, the evidence shows, changed course without

authority, the Board may not properly find that error or injustice ob
tain because, in the opinion of the Board based upon the same facts
which were also known to the Force Commander, there were mitigating
circumstances which precluded reprimand. To permit such action by
the Board is to establish it as an appellate tribunal, which it is not. If,
however, the circumstances considered to have been extenuating were

not known to the officer who issued the reprimand, the Board may
properly base its actions upon those facts. In other words, error or in
justice, as bases for a change of the record, must be established from a

fact appearing in the record of the Board's proceedings, and not upon
a mere difference of opinion between the Board and some official who had
lawful right to form his own opinion and act on it. If the action under
review was that of an official vested with authority to take it. no error

or injustice results from the fact that the Board would have acted differ

ently in his place.
It seems evident however from committee discussions of this law, that

the Congress intended to substitute the procedure created by � 207
Pub. L. 601, as amended, for the relief formerly effected by private
statutes; and that intention is relevant in construing the law. But, what
ever was the intention of Congress the statute itself must stand or fall

according to the United States Constitution and administrative law.
The Congress may, by private or public legislation, grant relief which
its administrative agent may not grant; and a federal statute creating an

administrative agency must be clear and explicit in declaring what ad
ministrative authority' is conferred upon the administrator. The statute
now under discussion is vague in that respect and any construction

placed upon the key words "error" and "injustice" must so limit their
meaning as to preserve rather than destroy the law.
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The law should be rewritten by Congress so as to specify what was
intended; or the Board's own regulations should define the statutory
words to fit the construction of the law adopted by the Boards.
A statute which creates an administrative agency must state the basis

for the administrative action which the agency is authorized to take.
Section 207 of Pub. L. 601 states that the existence of error or injustice
is the only basis for change of a naval record. Any change of the record
must be predicated upon facts found by the Board in the record and
which constitute an error or an injustice. The findings of such facts
must of course be supported by substantial evidence; and whether this
is so is a question of law to be determined by the courts,59 provided a

justiciable question can be presented for decision. An applicant for
relief which has been denied by B. C. N. R., on the ground that no

error or injustice exists in the record, may test in court the sufficiency
of the Board's findings of fact in support of its decision. Once in court,
the fatal vagueness of the statute will be apparent.
This suggests consideration of the third basis gratuitously evolved

by B. C. N. R. for changing a record and added by it to the two pro
vided in the organic federal statute. The Board's original rules re

quired specific findings of facts which established error or injustice, the
two statutory bases for changing a record; but the Board often was un

able to find any factual error or injustice, yet felt impelled by sympathy
or emotion to grant relief to the applicant notwithstanding. This lead
to the practice of changing records in such cases as an act of clemency,
so called. The only justification for such procedure is the Attorney
General's 1947 opinion which states: "The correction of the record and
the issuance of a new discharge may be regarded as acts of clemency or
mitigation, precisely comparable in effect to a successful appeal to the

Congress for relief by private act."60 This of course presupposes the
established existence of error or injustice in the record which is to be

changed; otherwise one must assume that the Attorney General considers
that Congress, by private bills, formerly changed discharges from the
Armed Services where no error or injustice inhered in the situation pre
sented and that Congress granted legislative relief as a gratuity and with
no factual justification. Nowhere has the Attorney General or the Judge

59 Administrative Procedure Act, 60 Stat. 237 (1946), 5 U. S. C. �� 1001-1011 (1946);
Universal Camera Corp. v. NLRB, 340 U. S. 474 (19S1) ; Cox v. United States, 332
U. S. 442 (1947); Consolidated Edison Co. v. NLRB, 305 U. S. 197 (1938); Asher v.

Forrestal, 71 F. Supp. 470 (D. D. C. 1947) ; C. M. O. 4-1949, 88, 92.
60 40 Op. Atty. Gen. 504 (1947).
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Advocate General ever intimated that clemency is a third basis, in addi

tion to error or injustice, for change of a record.
This practice by the Board brought on lively discussion and it is sig

nificant that when the Board's regulations were amended (1 October

1952) the requirement for specific and detailed findings of fact as to

error or injustice were omitted, although "written findings" are still re

quired. That omission, however, did not remove the necessity for the
existence of error or injustice, for their existence is required by the
statute itself and by a general principle of administrative law. It only
removed the Board's own emphasis upon the requirement. This inven
tion of the Board, a radical departure from the statutory provisions of

Congress, has no rational support; it is bred of an emotional urge to

help an applicant who can show no error or injustice in the true sense

of those words but yet arouses the Board's sympathy for one reason or

another. Such discretionary power is no delegation of legislative au

thority; it is legislative power itself, possessed by Congress but non

delegable.
By the terms and necessary implication of the basic statute, any error

or injustice found by the Board to exist, and so to constitute a basis
for the Secretary's change of the record, must be founded upon some fact
which appears within the record. If the record is to be changed because
of error or injustice, those factors must be established from facts within
the record itself. No fact dehors the record under review by the Board
is available as a basis for determining error or injustice. Therefore,
when the Board has found that no error or injustice exists, yet a change
of the record is recommended to the Secretary as a matter of clemency
extended by him through the Board, such a recommendation and any
action taken upon it by the Secretary is ultra vires the statute and in
valid. For in such instance the Board has found that the statutory
bases for action are non-existent and a non-statutory basis is substituted
for them, viz. the Board's clemency.
Whatever one may consider to be the definitions of error or injustice,

which the statute says are the factual bases for changing a naval record,
it seems inconceivable that a record which contains neither one may yet
be changed. Yet that is what the Board for Correction of Naval Records
has done in a great number of cases. In records where error or injustice
appear, the Board recommends a remedial change of the record as a

matter of right; and where no error or injustice obtains the record is

changed as an act of clemency by the Board. Surely, Congress never

intended to grant any such power to the Board, and if it did, this amounts
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to delegated authority running riot, as Justice Brandeis said in the
Schechter case.61
The law creating the Board, while silent as to what may constitute error

or injustice, is definite and specific in its provision that either or both
of those facts must obtain in order that a record may be changed. To
torture the plain statement of Congress on that subject into authority
for changing a record where neither error nor injustice are found, is to
write a new law rathef than to construe the one existing. Every opinion
of the Attorney General, the Comptroller General, and the Navy Judge
Advocate General expressly limits the authority of B. C. N. R. and the
Secretary to a change of a record in which error or injustice has been
found to exist. None even intimates that a record barren of error or in
justice may yet be changed as an act of clemency.
There is no ambiguity in this statute as to the number of bases for

changing a record, for where two are explicitly stated a third is implicitly
excluded; and where there is no ambiguity in a law and no administra
tive difficulty in administering it, an administrative construction plainly
in conflict with the act is invalid.62 Let those who will say that the Board

may treat as error or injustice anything with which the Board does not

agree; and that the Board may nullify and change any section, albeit
legally taken as the result of bona fide exercise of a legal discretion,
wherever the Board may consider that the action was erroneous or un

just. But who can reasonably say that where the Board itself can find
neither error nor injustice it yet may change the record in order to

confer relief upon the applicant as an act of clemency? Not even the
most benign Chancellor exercising the broadest of equity powers could
do that; for it amounts to a gratuitous grant of relief with no legal,
equitable or factual foundation whatever and is merely a pardon, am
nesty or other form of executive largesse. Even in equity law, an error

implies a wrong and there can be no wrong without derogation of a right.
The doctrine that equity regards as done that which ought to be done,
means that which the law imposes an obligation to do. Authority to

grant administrative relief as an act of clemency, where neither error

nor injustice exist in the record, would amount to "a grant of unbridled
administrative discretion" declared invalid in Bowles v. Willingham ;63

61 Schechter Corp. v. United States, 295 U. S. 495 (1935).
62 United States v. Zazove, 334 U. S. 602 (1948) ; Alaska Steamship Co. v. United

States, 290 U. S. 256 (1933).
63 321 U. S. 503 (1944).



234 The Georgetown Law Journal [Vol. 42: p. 210

or "in effect a roving commission to inquire into evils and upon discovery
correct them," held to be invalid in the Schechter case.
There is also another aspect of the clemency theory. The existence

of error or injustice in the record is a statutory requirement; the Board

alone may establish their existence and should do so by specific findings
of fact which are binding upon the Secretary. But clemency, as a basis
for the Board's action, is no part of the statute and has been read into
it by the Board alone; for the Attorney General has never added this
third basis for relief. Such being the case, is this gratuitous addition to

the statute binding upon the Secretary: Is he bound by the Board's find

ing that the record presents a basis for clemency action, although no

error or injustice exists? Does such a finding amount to a fact legally
established, as is the case where the Board has found that error or in

justice obtain? Or, may the Secretary determine for himself that clem

ency action is justified by the recorded facts and therefore may order
the record changed, notwithstanding a finding by the Board that no

change is warranted? If the Board can lawfully add this third basis
for relief, cannot the Secretary also? May not he change a record as a

gratuitous act of good will, notwithstanding the Board's decision that no
basis for a change exists? Action taken by the Secretary in a recent case

clearly indicates that he is of this opinion; his unexpressed reasoning
probably being that if the Board can base its action on a cause not pro
vided in the statute the Secretary can also. This action by the Secre

tary, considered with the previous decision of the Navy Judge Advocate
General that the findings of the Board as to the existence or non-existence
of error or injustice are binding upon the Secretary, emphasizes the
anomalous status of the "clemency" doctrine.
A loosely reasoned opinion of the Army Judge Advocate General64

decided that the Secretary of the Army could properly order a change
of a record to show that the applicant had incurred combat wounds, not
withstanding the Army Correction Board had decided otherwise. If this
means that the Board found that no error or injustice appears in the

record, but the Secretary may nevertheless change the record, it would
seem that he is acting, not through the Board as the statute requires, but
in spite of it.
Let us consider again whether the records of court-martial trials

are within the province of � 207, Pub. L. 601, or are exempt as judi
cial records. The Constitution authorizes two federal court systems:

ft* Opinion of the J. A. G. (Army) of December 6, 1951.
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one for civilians under Article 3 and another for the armed services
under Article 1, section 8, paragraph 14. Courts-martial are federal

courts, although not integrated in the general system created by the Judi
ciary Article; and their proceedings are exempt from federal or state
court review,65 even in habeas corpus proceedings based upon im

prisonment resulting from conviction resulting from a trial which did
not afford the accused due process of law. To a person in the armed

forces, the military law itself is due process.66
But are the records of court-martial trials such naval records as may

be changed by the Secretary, acting through B. C. N. R., in order to
correct an error or remove an injustice found therein? At first blush,
it may seem incongruous that a court-martial record which is unassail
able in any federal court (unless due process has been denied the ac

cused) can yet be reviewed and corrected by the Secretary acting through
B. C. N. R., which is only an administrative adjunct of Congress; and
this is the reasoning presently in effect in the Navy.67
Early in its existence the B. C. N. R. requested the advice of the

Navy Judge Advocate General as to the Board's authority to change the

type of discharge executed upon an ex-sailor as the result of his convic
tion by a court-martial, where that conviction, in the opinion of the

Board, was illegal because of errors of law disclosed in the record of the
court-martial trial. The Judge Advocate General replied that the Board
has no such jurisdiction. The Board unsuccessfully requested him to

reconsider that decision, which was adhered to in a Judge Advocate
General opinion of 20 May 1952, to the following effect: The Attorney
General's opinion of 24 Feb. 1947 was cited, with this animadversion:
"The question as to how action may be taken to change the record of
sentence of a general court-martial involving a dishonorable discharge,
to show honorable discharge, without disturbing the conclusive
ness of a general courts-martial is not resolved" in the Attorney
General's opinion; but, said the Judge Advocate General, the
Board may legally change the result of the sentence, if considered
to be an error or injustice, for any reason except that the
court-martial trial and conviction was legally defective. The reasoning
of the Judge Advocate General was that the Board may change the

65 Ex parte Reed, 100 U. S. 13 (1879).
66 This is the modern rule, established in Hiatt v. Brown, 339 U. S. 103 (1950) ; cf.

Johnson v. Zerbst, 304 U. S. 4S8 (1938) ; Escoe v. Zerbst, 29S U. S. 490 (193S) ; Re Nielsen,
131 U. S, 176 (1899).

67 40 Op. Atty. Gen. S04 (1947); C. M. O. 12-1948, 348, 352.
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defendant's discharge received as the result of court-martial sentence,
if the Board finds that the punishment was factually too severe, for
some reason or other; but may not change the discharge where the Board
considers that the man was illegally convicted; for to do that would be
"to disturb the conclusiveness' :6S of the conviction�and that has been

impossible since the decision in Dynes v. Hoover,m and Ex parte Reed.79
The Judge Advocate General's reasoning seems specious, as the reason

for the Board's change of the sentence has no relevance to the conclu
siveness of the conviction: the defendant remains conclusively guilty of
the offense of which he was convicted irrespective of the reason which
actuated the Board in changing the type of discharge imposed by the
sentence. The fact that the Board was actuated by its belief that the
sentence was too severe is no more relevant than its belief that the con

viction was illegal. In no event can the Board, a mere administrative

agency, change the judicial conviction of a person; and the reason for
its administrative change of sentence seems immaterial. But, be that
as it may, an administrative body admittedly cannot change a judicial
conviction: nor can it change a judicial sentence which is an integral
part of the court's judgment
Xor is there unanimity on thU question. The Air Force Judge Advo

cate General has said that the Air Force Board for Correction of Mili

tary Records may change the type of discharge imposed as the result
of a court-martial sentence, if in that Board's opinion "an accused has
been wrongfully convicted" (as where the verdict is not supported by
the evidence) and pays Up service to Ex parte Reed by saying: "Tech
nically, the correction of a record to remove a reference to a conviction
by court-martial does not disturb the finality and conclusiveness of pro
ceedings, findings and sentence," as is required by the Attorney General's
1947 opinion. (This is really strange reasoning, one may say.)71
As the records of naval courts-martial are naval records of supreme

importance to the personnel concerned, any properly available form of
review thereof should be adopted. It seems reasonable that such records
should be subject to review by B. C. X. R. pursuant to the remedial
statute which created it unless that is precluded by the fact that judicial
proceedings may be reviewed only by an appellate judicial body within

55 See C M. O. 2-1943, 145.
� 20 How. 65 IU. S. IS.").
70 100 U. S. 13 (1879).
71 Op. JAGAF 1952/5, of January 14, 1=52, published (in condensed form) in 1 1%.

Ops. LOD � 16.7.
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the same judicial hierarchy and not by an administrative body. But

Congress has constitutional authority to create for the Navy any type
of judicial system it chooses; and (as previously pointed out) by Article
54(b) of the Articles for the Government of the Navy (which were fed
eral statutes72 until repealed by the Act creating the Uniform Code of

Military Justice73) Congress long ago authorized the Secretary to set
aside the proceedings, findings and sentences of courts-martial, or to re

mit or mitigate the sentence thereof. That made him the appellate apex
of the Navy's judicial system; and where his fact-finding subordinate,
the B. C. N. R., has established and certified to him the existence of error
or injustice in a naval court-martial record, it seems proper for him, as
the Navy's supreme judicial official, to change the record if he should
see fit to do so.74 But this theory applies only to cases which arose un

der the former Articles for the Government of the Navy and Naval
Courts and Boards, now superseded by the Uniform Code of Military
Justice and Manual for Courts-Martial.�
The other side of the argument is this: Although it is the Secretary

who changes the record, it is the Board who lays the required founda
tion for the Secretary's action, by declaring the existence of error or in

justice in the record to be changed. And when the Board establishes an

error in a court-martial trial it purports to decide a question of law; and
to do that is beyond the authority of any administrative body. But this
principle only establishes that the Board cannot decide conclusively a

question of law and that such a decision is reviewable in court;76 it is
voidable but not void and remains effective until set aside by a court

action initiated by someone injured by the decision. But as to a decision

72 Rev. Stat. 1624 (189S) ; 34 U. S. C. � 1200 (1946).
73 Act of May 5, 1950, 64 Stat. 108 (19S0), SO U. S. C. �� 551-741 (Supp. V, 1952).
74 The Secretary's review of a court-martial proceeding is a judicial act and cannot be

further reviewed in a civil court. It is res judicata, United States v. Fletcher, 148 U. S.
84 (1893) ; McLean v. United States, 73 F. Supp. 775 (D. S. Car. 1947) ; 34 Op. Atty.
Gen. 162 (1924).

75 The Secretary may no longer be said to be the top figure in the Navy judicial sys
tem; for he no longer can set aside a court-martial trial or conviction, that power having
passed to Boards of Review in the office of the Judge Advocate General. See Manual

for Courts-Martial, �� 97, 105; Uniform Code of Military Justice, 64 Stat. 108 (1950),
Art. 66.

78 Where, as a practical and procedural matter, the agency must decide a legal question
in order to perform its statutory administrative function, it should do so; but of course

such a decision may be reviewed by the courts. West v. Standard Oil Co., 278 U. S. 200

(1929), School of Magnetic Healing v. McAnnulty, 187 U. S. 94 (1902).
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by B. C. N. R. that a court-martial conviction is illegal and should be

disregarded, who is there to complain? However, what really should be

controlling in this matter is the propriety of an administrative, fact-find
ing body deciding whether a court-martial trial is legal or illegal, and
whether to permit this is offensive to the Navy's judicial system. The
fact that such action by the Board would be pragmatic and would sur

vive for the mere lack of a complainant with a justiciable issue should
be irrelevant.
It seems, to this writer at least, that B. C. N. R. has always lacked

authority to review the legality of courts-martial trials; and since the
creation of the Court of Military Appeals that certainly is so.

At the risk of seeming prolix, an adversion to the doctrine of adminis
trative finality seems justified, for it may be thought to bar the Secre

tary's disapproval (on the Board's recommendation) of a court-martial
trial which he had formerly approved. The doctrine is not really ger
mane here, for an administrative decision by the head of a great depart
ment of the Government is not final, "neither exhausted nor terminated

by its exertion," but is "in its nature continuing" and may be recon

sidered and revoked if found to be wrong.77 Basically the doctrine is
the application of the res judicata principle to administrative acts, and
res judicata operates upon the parties to a proceeding and not upon the
court or the administrative official concerned. Moreover, administrative
finality operates only in the absence of legislation authorizing a change
of administrative decision.78 But Pub. L. 601 is such a law. Prior to
its enactment the Secretary could not change his decision (e.g., his

approval of a court-martial conviction or sentence) even when subse
quent events disclosed error or injustice. But the statute is express
authorization to him to change his decision wherever error or injustice
has been established by the Board's findings of facts, and notwithstand

ing the same facts had been previously considered by the Secretary.
Where the Board has certified the factual existence of error or injustice
the legal foundation has been laid for a change of the Secretary's prior
decision, although based upon the same facts. Indeed, the principle of
administrative finality precludes only a change of decision as the result
of a mere change of mind by the administrator;79 and does not preclude
a change of decision based upon a mistake of fact or the discovery of new

77 Wilbur v. United States, 281 U. S. 206 (1930) ; also Tagg Bros. v. United States,
280 U. S. 420, 44S (1934).

78 Baldwin v. Mill Co., 307 U. S. 478, 483-484 (1939).
7� McBlair v. United States, 19 Ct. Cls. 528, 539-541 (1889).
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facts. This exception was established in an amusing case80 in which
President Taft hastened to change his action (dismissing an Army offi
cer) taken contrary to a commitment he had made to a Senator, but had
forgotten; and the Navy Judge Advocate General has accepted this doc
trine.81
Within the scope, but beyond the limits, of this article is a considera

tion of the Administrative Procedure Act of 1946,82 which has for its
broad purpose the unification of procedure in the numerous federal ad
ministrative bodies, including those of the Navy.83 The act should be
considered carefully in evaluating the proceedings of B. C. N. R. and
construing the statute which created it. Its application to the Board
has not been determined judicially by the Attorney General, although
the Navy Judge Advocate General did so by request two years after the
Board was created.84 Prior to that opinion the Act had been ignored. Sev
eral important sections85 of the act probably do not apply to the Board;
but � 10 provides that one suffering a wrong because of any agency
action shall be entitled to judicial review thereof ;

88 and mandamus pro
ceedings would seem to be available to that end.87

Conclusion

The Supreme Court decisions establish that a statute which creates an

administrative body must state the general purpose of Congress in doing
so, thereby furnishing a guide by which the agency should function.
If the statute fails to do this it is invalid. In some of the decided cases

the instant statute is more indefinite than in others; but in no instance
is the statute as indefinite as the law creating B. C. N. R. Wherever
the statute has been declared valid the purpose behind it is either ex

plicit or implicit. This statute furnishes no intimation of what amounts
to an error or an injustice, or in what sense those words are used. It

presents to the various Boards a carte blanche to be filled in at the will
of whomever may be serving on any of the Boards from time to time.
The statute does not meet the minimal requirements of administrative

law; it is invalid and will be declared so if it ever reaches a court.

8<> 18 Dec. Comp. of Treas. 676 (1912).
81 C. M. O. 10-1948, 304.
82 60 Stat. 237 (1946), 5 U. S. C. �� 1001-1011 (1946).
83 Courts-martial are of course excluded. Snyder v. Buck, 75 F. Supp. 902 (1948).
8* Opinions of the J. A. G. (Navy) of October 5, 1949.
85 See n. 82, supra, Administrative Procedure Act, �� 5, 7, and 8.
8� See Ala. Power Co. v. Ickes, 302 U. S. 464 (1938).
87 Safeway Stores v. Brown, 138 F. 2d 278 (Em. App.), cert, denied 320 U. S. 797 (1943).
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This law, whose purpose is beneficent and the need for which is urgent,
should either be rewritten, or otherwise augmented and improved.
If rewritten the Congress may care to create one Board with juris

diction over the records of all personnel throughout the armed forces;
and manned by the highest type of civilian personnel available, working
full time. But whether a single Board is created, or separate Boards
are retained, the jurisdiction and powers of the administrative agent
should be expressed in language broad enough to state the purpose of
the law: perhaps broad enough to cover the remedial field formerly pro
vided by private bills�which would embrace practically any change of

any record or official action except a court-martial verdict. There is
no practical limit to the power Congress may delegate to an adminis

trator, provided the delegation is reasonably explicit.
If recourse to Congress seems inadvisable, then the present Boards

should adopt a set of internal administrative regulations setting out in
detail the Boards' construction of their jurisdiction, authority and duties
as they are intended by Congress in the present law; thus doing all
that is possible to augment the law and fill the gaps left by Congress.
Very broad powers, as suggested above, should be assumed by the

Boards; and expressed somewhat as follows:
The main purpose of Congress in creating these Boards was to provide by

administrative action as much of the relief formerly afforded by private fed
eral legislation as can legally be rendered by an administrative body.
The objective of the Boards is to remove and remedy any error or injustice

which is apparent in any military or naval record, except a court-martial verdict.
The jurisdiction of the Boards shall extend to a review of any such record

except a court-martial verdict alleged to contain evidence of error or injustice.
The authority of the Boards shall extend to any lawful action by it which is

necessary to effect the removal or remedy of any error or injustice shown to
exist in any such record.

By error or injustice is meant any factual or legal mistake of commission or

omission; or any error of judgment or excess of authority; or any unfair re

sult of an official action taken; or any deviation from that which seems right
and proper to reasonable people; but exclusive of error or injustice in a court-
martial verdict. In determining the existence of error or injustice, ordinary
logic and common sense should be applied, but within the overall framework
of the principles of law or equity applicable in each instance.
The procedure of the Boards shall in general conform with the applicable re

quirements of the Administrative Procedure Act; and specifically must afford
due process of law to all applicants for relief. To these ends, the decisions of
each Board shall contain specific findings of all material facts in the record under
review, or adduced by testimony before the Board, and state which, if any, facts
constitute the basis or bases for the relief granted or denied by the Board; e.g.,
which, if any, facts amount to an error or an injustice to the applicant for ad
ministrative relief.



SENATE CONFIRMATION
Felix A. Nigro*

Introduction

CENATE confirmation of presidential appointments is an important
feature of American government in action, yet the reasoning of the

framers of the Constitution in requiring such confirmation is frequently
not fully understood, at times to the detriment of the country. Sec
tion II of Article II of the Constitution provides that the President:

. . . shall nominate, and, by and with the advice and consent of the Senate,
shall appoint ambassadors, other public ministers and consuls, judges of the
Supreme Court, and all other officers of the United States, whose appointments
are not herein otherwise provided for, and which shall be established by law;
but the Congress may by law vest the appointment of such inferior officers,
as they think proper, in the President alone, in the courts of law, or in the
heads of departments.

In so providing, what specifically did the founding fathers intend? Do

contemporary Senators interpret accurately what the framers had in
mind? Do they really understand the views of Alexander Hamilton
who devoted two of the papers in the Federalist to the appointing power
and whom they sometimes quote on the subject? But, more important,
in what respects are the ideas of the framers still good? Finally, con
sidering all this, exactly what should the Senate's role be in passing
upon presidential appointments?

Development at the Constitutional Convention

A careful reading of the debates in the Constitutional Convention re

veals the following: (1) the provision for Senate confirmation was not

a favored project to which all forces in the Convention quickly gave
their full support; (2) it was rather a compromise measure, reconciling
the interests of the larger states and the smaller states; (3) Hamilton
and most of the other proponents of a strong national government ap
parently saw no particular harm in the requirement for Senate confirma

tion, yet they would have preferred that the President not be so re

stricted; (4) they conceived the Senate's role in very modest terms, that
of protecting against possible slips by the President and objecting
to appointments only for very good reasons. Let us turn to the records
of the Convention itself in support of these statements.

* B.A, M.A, Ph.D., University of Wisconsin. Public Administration Field Consultant,
The Institute of Inter-American Affairs (Foreign Operations Administration).
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Why was a compromise necessary in obtaining agreement on the
mode of making appointments? The larger states favored a strong na

tional government, headed by a chief executive clothed with substan
tial power. Accordingly, they ideally favored giving the appointment
power to the President, without any provision for Senate confirmation
The smaller states, however, feared a strong central government and
the concentration of power in the hands of the chief executive. They
were conscious of state sovereignty, and they opposed any plan of gov
ernment which gave inadequate recognition to the principle of states7

rights. Their first line of attack was to assure that the Senate gave
equal representation to each state, large or smalL This objective achieved
as part of one of the most famous compromises of the Convention, they
then concentrated on assuring that the Senate was made as powerful
as possible in order to protect the states' rights. Hence, they strongly
favored giving the Senate as big a share in the appointment power
as possible. Ideally, they wanted the Senate itself to select at least the

justices of the Supreme Court and the ambassadors, and for it otherwise
to have a great influence in all appointments. The final provision for
Senate confirmation thus did not fully satisfy either the large or the
smaller states; it was not what each contending group ideally wanted.

That the decision on the appointment power was a compromise meas

ure is often overlooked. This happens very easily when one refers

only to the Federalist where Hamilton makes a strong case for Senate
confirmation.1 Yet when he made his famous speech in the Constitu
tional Convention. Hamilton did not iiocoixhtioriaIiy endorse Senate con

firmation. At that time, he proposed that the executive have the sole

appointment of the heads or chief officers of the departments of Finance,
War and Foreign Affairs.2 With respect to all other officers, he did
recommend that the executive's selections be subject to the approbation
or rejection of the Senate, but obviously he was not the unqualified
supporter of the principle of Senate confirmation he seems if one con

siders his writings in tbe Federalist alone. Since the Federalist papers
were written to win support for the Constitution, it is to be expected
that Hamilton would forget his original ideas on the appointment power

1 The Federalist ox the New Constitution, papas by Alexander TTamiKnn James
Madison, John Jay (New Yoifc, Hermitage Press, 1945). See No. LXXV1, The Ap-
pomting Power Continued and other Powers of the Ksecotrre Considered�, pp. 513-518.
2 James Madison, Journal of tbe Federal Convention, (Chicago, Albert, Scott, and Co,

1893), pp. 185-186.
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and find as much virtue as he could in the compromise measure finally
reached.
It is important to remember that when the framers studied the prob

lem of the appointment power, they found that the precedents pointed
very much in the direction of drastically restricting the chief executive's

authority in such matters. The colonists were suspicious of strong ex

ecutives, so much so that in the early State constitutions, the appoint
ment power was actually solely vested in the legislative bodies.3 Yet,
surprisingly enough, on June 1, 1787, the Committee on the Whole voted
to give the executive the authority to appoint to offices in cases not

otherwise provided for under the proposed Constitution. The motion
was made by Madison, and it was carried unanimously, except for Con
necticut which was divided.4 However, one important point must be
noted about this vote, namely that it did not apply either to justices
of the Supreme Court or to ambassadors.

Actually, what the framers originally had in mind was to vest the
Senate itself with the sole authority to select justices of the Supreme
Court and ambassadors. On June 13, 1787, the Committee on the Whole
agreed to the appointment of these judges by the Senate,6 and, as late
as August 6, the Committee on Detail proposed to give the Senate the

power to appoint the ambassadors as well.6 What was behind this reason

ing in providing a different mode of appointment for these two types
of positions? And why did the Convention finally change its mind and

provide a uniform procedure for the filling of all high posts�appoint
ment by the President, with the advice and consent of the Senate? The
Convention debated for some time the problem of how to select the

Supreme Court justices, and by referring to these discussions we are

able to ascertain the various thoughts of the founders on the appointment
power.
The so-called Virginia plan, as provided in Randolph's resolution of

May 29, 1787, provided for the appointment of the judges by the na

tional legislature, that is by both houses of the Congress. This may
seem bizarre to us; yet Randolph's proposal followed the practice under

3 Sydney George Fisher, The Evolution of the Constitution of the United States

(Philadelphia, J. B. Lippincott Co., 1897), pp. 171-173.
* Max Farrand, Records of the Federal Convention of 1787 (New Haven, Yale Uni

versity Press, 1911), v. 1, pp. 66-67.
5 Charles Warren, The Making of the Constitution (Boston, Little, Brown, and Co.,

1937), p. 213.
6 Id. at 641-642.
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most of the state constitutions. Only in Massachusetts, New Hampshire,
and New York were the governors empowered to appoint the judges,
and even in these states the governor shared the appointing power with
his council.7

James Wilson of Pennsylvania was one of the members of the Con
vention who from the first favored the appointment of the judges by
the executive, rather than the legislative body. He argued that experi
ence had shown that legislative bodies were ill-equipped to perform
this function, and that "a principal reason for unity in the Executive
was that officers might be appointed by a single, responsible person."8
However, Madison opposed giving this power to the executive. His
stand here does not appear entirely consistent in view of his previous
role in persuading the Convention to grant the executive the authority
to appoint all other officers, but the reason for this is that he was not

as ardent a supporter of a strong executive as Wilson. Madison was

afraid that the chief executive might abuse the power to appoint the

judges and ambassadors. However, on the other hand, he argued against
entrusting this responsibility to both houses of the national legislature.
He felt that "legislative talents" were different from "judicial" ones, and
that the national legislature would err by selecting individuals with

"legislative talents" for the judgeships. Therefore, he recommended

giving this function to the Senate as "numerous enough to be confided
in" but "not so numerous as to be governed by the motives of the other
branch."9 And, as stated above, on June 13 the Committees on the
Whole did vote to give this power to the Senate.
But Madison was to change his mind. As he explained later, when he

urged that the Senate have the power to select the judges, the deci
sion to give all states an equal representation in that body had not been
made. When this decision was finally reached, Madison came to fear
that the Senate might become an irresponsible body, representing a mi

nority of the population and suppressing the interests of the people of
the country as a whole. His sentiments in this connection were shared
by other members of the Convention, and, accordingly, various motions
were introduced to change the original decision to clothe the Senate
with this power.

7 Id. at 327.
8 Madison, op. cit. supra, n. 2, at 108.
9 Id. at 109, also pp. 157-158. For a thorough discussion of Madison's views on the

executive power, see Edward McNall Burns, James Madison, Philosopher of the Con
stitution (New Brunswick, Rutgers University Press, 1938).
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Interestingly enough, Gorham of Massachusetts on July 18 recom

mended that the judges be appointed by the executive, with the advice
and consent of the second branch, but when his proposal was debated
on July 21, it was defeated.10 Very significantly, Virginia, Massachu
setts, and Pennsylvania favored the measure.11 These large states now

wanted to diminish the Senate's role in the appointing power.
Speaking in defense of his motion, Gorham argued that the Senate

was too numerous a body and too little personally responsible to be
allowed to select the judges. Those opposed to the motion expressed
very clearly the reasons why they wanted the Senate to have this power.
For example, both Luther Martin of Maryland and Sherman of Con
necticut expressed what was in the minds of the states' rights pro
ponents when they argued that the Senate would be careful to select

judges from all the states. The states' rights advocates feared that the
executive might favor certain states, the larger states in particular, in
making the appointments. In fact, Mason of Virginia argued that the
seat of government would be in one state where the executive could
form personal attachments which would induce him to make his selec
tions from among candidates in that state. Gorham flatly disagreed,
claiming that the executive would be careful to search for qualified
candidates in all the states. He shrewdly observed that, if the Senate
had the power to make the appointments, the individual Senator would
concentrate on trying to get some one appointed from his own state.
If he should fail to accomplish this, he would then be indifferent as

to the qualifications of the persons proposed.12
Illustrating the change in his thinking, on July 18, Madison pro

posed that the judges should be nominated by the executive, such nomi
nations becoming appointments if not disagreed to within � days by
two-thirds of the second branch.13 He had clearly swung over to the
idea of giving the executive the predominant influence and he carefully
gave his reasons when the proposal was brought up on July 21. Since the
second branch was now to be comprised of equal votes from all states,
he said, the judges might be appointed by a minority of the people,
10 Charles Warren, The Making of the Constitution (Boston, Little, Brown, and Co.,

1937), pp. 328-329.
11 Max Farrand, Records of the Federal Convention of 1787 (New Haven, Yale Uni

versity Press, 1911), v. 2, p. 44.
12 Madison, op. cit. supra, n. 11, at 374-376. These pages give the debate on the

Gorham resolution.
13 Id. at 377.
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although by a majority of the states. This could throw the appoint
ments entirely into the hands of the smaller states, greatly displeasing
the larger states and leading to serious discord between the states in
the union.14 Pennsylvania, Massachusetts, and Virginia voted for Madi
son's new proposal, but Connecticut, Delaware, Maryland, Georgia,
North Carolina, and South Carolina all voted against it,15
When the Committee on Detail made its report on August 6, it made

no change in the determinations already reached by the Committee on

the Whole with respect to the appointing power. It re-affirmed that the
President should have the power 'to appoint officers in all cases not

otherwise provided for by this Constitution," and that the Senate be

given the responsibility for selecting the judges of the Supreme Court
and the ambassadors.16 However, a strong feeling still persisted in
the Convention that too much power had been assigned to the Senate.
Those holding this point of view could cite that the report of the Com
mittee on Detail not only vested in the Senate the authority to name

the Supreme Court justices and ambassadors, but also the power to

to make treaties, adjudicate questions of boundaries between the states,
and participate in the declaration of war and the selection of the Presi
dent,1,
The large states were averse to giving the Senate this much power,

and finally a compromise proposal was made by a Special Committee of
Eleven which had been charged with reporting a new draft of the Con
stitution. On September 4, this Special Committee proposed that the
President choose the Supreme Court justices and the ambassadors, in
addition to selecting all other officers not otherwise provided for under
the Constitution. However, as a compensation to the Senate, it would
have the power to confirm the appointment not only of the judges and
ambassadors but also of all other officers. The Special Committee also
recommended that the President be given the responsibility for making
treaties, but again with the concurrence of the Senate. These recom

mendations were adopted by the Convention, and thus the problem of

appointing power was resolved through a compromise.18
14 Id. at 406.
13 Farrand. op. dr. supra, n. 11, at 83.
16 Chades Warren, The Making of the Constitution (Boston, little, Brown, and Co.,

1937), pp. 641-642.
17 George Tjckoor Curtis. EBstory of the Origin, Formation, and Adoption of the

Constitution of the United States (New York. Harper and Brothers, 1858), p. 231.
15 Warren, op. dt. supra, n. 16 at 641-642.
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To complete the story of the drafting of what we now know as Sec
tion II of Article II of the Constitution, Gouverneur Morris then pro
posed that language be added permitting the Congress to vest the ap
pointment of such inferior offices as they thought proper in the Presi
dent alone, in the courts of law, or in the heads of departments. This
motion was approved by the Convention on its last working day, Sep
tember 15.19 It is an addition of such importance that one gasps at
the casual way in which it was adopted at the very last minute. Today,
as authorized by the Congress, the heads of departments make the great
bulk of federal appointments, and one shudders to think that they do so

only because the founding fathers had an additional thought just as

they were about to pack up and go home.
Thus, from the above account of the Convention's deliberations, we

see clearly that the framers adopted Senate confirmation of presidential
appointments as a matter of compromise, and not because they be
lieved it the best possible thing. One of the members of the Constitu
tional Convention, Davie of North Carolina, told the blunt truth about
this when a convention later met in his state to consider the ratification
of the Constitution. Addressing this state convention, Davie made the
following points: first, jealousy of the executive power prevented what
should logically have been done�give the power of making treaties
entirely to the President; second, the "extreme jealousy" of the little
states, as well as the differences between the commercial and non-

importing states, made it necessary to give each state the same vote
in the Senate; and third, the "extreme jealousy of all the states" pre
vented vesting the appointing authority in the President alone. Al

though in point three Davie says "all the states," we have seen how the
votes in the Convention on the Gorham and Madison proposals indicate
that the smaller states were mainly involved here. Davie bears this out
further by pointing out that the small states would not allow the
House of Representatives (in which the larger and more populous states
could outvote them) a voice in appointments.20

Early Interpretations of the Power

We also have ample testimony from Madison that this was the real

line-up on the appointing power, namely the small states opposing the

large ones. Many years later, specifically during the presidency of

" Id. at 642.
20 Jonathan Elliot, The Debates in the Several State Conventions on the Adoption

of the Federal Constitution (Washington, printed for the editor, 1836), v. 4, pp. 120-122.
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Andrew Jackson, Madison, in expressing his disapproval of a proposal
to extend Senate confirmation to cover removals, wrote as follows:

The light in which the large States would regard any innovation increasing the

weight of the Senate, constructed and endowed as it is, may be inferred from
the difficulty of reconciling them to that part of the Constitution when it was

adopted.21

The first proposal to extend Senate confirmation to removals came

much earlier, in fact in 1789 during the meetings of the very first Con

gress. The Constitution was silent on the subject of removals, the

framers having completely overlooked the need for clarifying this issue.
In June of 1789, a bill was introduced in the House of Representatives
railing for the establishment of a Department of Foreign Affairs, and
it specifically provided that the head of the new department would be

subject to removal by the President. This latter provision touched off
one of the most famous debates in the history of the Congress, and,
during its course, we also find Madison, then a member of the House
from Virginia, expressing himself on the role of the Senate. One point
which he makes here in denying the Senate the right to approve re

movals is that the second chamber was less responsible to the people
than the President, Indeed, he felt the Senate had certain aristocratic
attributes which did not justify increasing its power in this way.22 In

other words, Madison did not at all view the Senate as the representa
tive of the popular interest in checking the President in the latter's
exercise of the executive power.
The reason why Madison's thinking here is made entirely clear is

that those who today praise Senate confirmation naturally thinlr of the
Senate as the people's protector against improper appointments. They
may be justified in so regarding it, because we now have popular elec
tion of Senators. But in Madison's time the state legislatures, not the
people selected the Senators. There is a tendency for the partisans of
the Senate as we know it today to forget this, or not to be fully aware

of it, and to assume quite erroneously that the founding fathers in
vented Senate confirmation as a means of protecting the popular will
in respect to appointments. Certainly this is the impression one gets
from some of the speeches of contemporary Senators praising the found
ing fathers for having given the Senate the power to veto presidential

21 Letters and other Writings of James Madison (New York, R- Worthington, 1884),
v. 4, pp. 342, 343.

22 Elliot, op. cit. supra, n. 20, at 381-382. The entire debate is given in pp. 350-404.
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appointments. These Senators talk as though the framers viewed the
Senate as the bulwark of the people's interest, whereas the truth is that
Madison and others prominent in the Convention feared the Senate as

less responsive to the public interest than the chief executive.
Of course, this point may well be considered academic, since the Sen

ate has evolved into a popularly-elected body which has in recent years
not hesitated to spearhead public protest against unpopular presidential
appointments. But the Senator who thinks the makers of the Consti
tution viewed the Senate as the repository of the common man's wishes
is entirely wrong. He is inaccurate when he implies that the framers
identified the Senate with the public interest and made the Senate strong
as an instrument of the common man against presidential irresponsi
bility. Thus, those who favor Senate confirmation today as a means

for enforcing the President's responsibility to the electorate would be
wiser to make no reference at all to the intentions of the founding
fathers.
That members of the Senate have exaggerated the role the framers

intended for them in appointments is probably not too important. Much
more serious is the fact that the Senate has failed to exercise its con

firmation powers in the manner envisaged by Alexander Hamilton.
Reference has been made above to Hamilton's writings in the Federalist
on this subject; let us now examine in detail the points he makes.
The young New Yorker strongly believed that "one man of discern

ment is better fitted to analyze and estimate the peculiar qualities
adapted to particular offices, than a body of men of equal or perhaps
even superior discernment."23 He reasons this point as follows: (1)
having the entire responsibility will make one man more conscientious
and strongly obligate him to select the most qualified candidates; (2) one

man will have fewer friends to reward than a body of men; (3) in

selecting personnel, an assembly of men frequently would make its de

cisions on the basis of private and party likings and dislikes, partiali
ties, and antipathies, attachments and animosities. The final selections
would frequently result from compromises in which one group would

say, "Give us the man we wish for this office, and you shall have the
one you wish for that."24
Hamilton believed that the device of Senate confirmation contained

23 The Federalist or the New Constitution, papers by Alexander Hamilton, James Madi

son, John Jay p. 508 (New York, Hermitage Press, 1945).
24 Id. at 509.
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all of these advantages of sole selection by the chief executive, at the
same time being free of several disadvantages which might result from
giving the President such complete power. The President's act of nomi
nation would in effect be that of appointment, because no person could
be appointed whom he did not nominate. He did not consider it very
probable that the Senate would often reject a presidential nomination.
Hie Senate could not hope to divert the appointment to any person it

might prefer to the President's nominee, and it was unlikely the Sen
ators would refuse to ranfirm unless there were special and strong reasons

for the refusal. However, at the same time requiring the chief executive
to obtain the approval of the second chamber for his appointments
would dissuade him from favoritism in his selections. It would "tend

greatly to prevent the appointment of unfit characters from State preju
dice, from family connection, from personal attachment, or from a

view of popularity."*23 Finally, Hamilton believed that the responsibility
for good or bad appointments would be clear to the public. The Presi
dent would be responsible for bad nominations and the Senate for re

jecting good ones; both would be responsible for poor nominations.26
Interpreting the "advice and consent"' of the Senate in this way. Ham

ilton did not for one minute consider that the Senate was entitled to

participate in the original selection of nominees, and this is one im

portant point at which he proved wrong in predicting the usage under
Senate confirmation of presidential appointments. For the members of
the Senate did come to participate in the actual initiation of appoint
ments; indeed, today it is the individual Senators�and not the Presi
dent�who in the first instance select the collectors of customs, district
judges, federal marshals, federal district attorneys, and the occupants
of other so-called "local"' (non-national) positions. T2us has come

about through the development of an amazing usage which Hamilton
was not able to foresee, the custom known as "senatorial courtesy."
Briefly, under this practice the Senate will not approve a presidential
nominee unless he is acceptable to the Senator or Senators of the same

party as the administration from the state in which the position is being
filled. This being the case, the President does not attempt to make these
selections himself and instead simply appoints those whose names are

given him by the Senators involved. In effect, the chief executive be
comes a mere clerk who transmits these names to the Senate. Hamilton

25 Id. at 510-511.
26 Id. at 515.



1954] Senate Confirmation 251

would certainly be astonished if he learned of this colossal deviation
from his predictions in the Federalist. He proved wrong, as did James
Wilson and others who argued in the various state conventions that
the Senate would be too dignified and respectable a body to over-step
its bounds.

Modern Conception

The whole point, of course, is that Hamilton, Madison, and others
did not foresee the rise of the modern political parties and the patron
age. They did not think that governmental offices should be filled on a

political basis, and so they could not have been expected to foresee
the development of the custom of "senatorial courtesy". The latter

usage is simply a device whereby the Senate has obtained for itself
a share of the political patronage.
Fortunately, the most important presidential appointments, those to

high national posts, are not subject to "senatorial courtesy". The chief
executive does retain the initiative here, as Hamilton planned. Yet,
even in the consideration of these appointments the Senate has not

always viewed its role in the same way that Hamilton did. Although
many Senators have followed the rule of objecting to appointments only
for good reason, over the years the Senate as a whole has frequently
tended to neglect the central question of the fitness of the nominee
and to base its action on irrelevant considerations. In particular, the

following deviations from the Hamiltonian interpretation of the Senate

confirming power should be noted: (1) allowing partisan or personal
feeling, or other irrelevant considerations, to determine or greatly influ
ence the action on a particular nominee; (2) disapproving of appointees
with whose social and economic philosophy the Senators are not in

accord; (3) objecting to a nominee because he is not, in the opinion
of the individual Senator, the best available person for the job. Let us
now analyze in detail each of these deviations and note their conse

quences.
During the presidency of George Washington, we find the first case

of Senate action on a purely partisan basis. This is the case of John
Rutledge of South Carolina, whom Washington appointed on July 1st,
1795, to succeed John Jay as Chief Justice of the Supreme Court.

Rutledge had previously served as an Associate Justice on the Court,
and Washington submitted the new nomination with the full confidence
that the Senate would approve it. However, on the following day, July 2,
the terms of the Jay treaty with England were made public, and Rutledge
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shortly thereafter made a speech against it which greatly displeased
the Federalists in the Senate. The offended Federalist Senators deter
mined on rejecting the nomination, and soon a report spread that Rut

ledge was insane and mentally incapacitated for service on the Court.
So much credence did this report gain that it was the reason which

many Federalist Senators were able to give for voting against him. The
Senate rejected the nornination on December 15, 1795. by a vote of
14 to 10,, the real reason being the determination by the Federalists to

punish Rutledge for the views he had expressed on the treaty. Wash

ington, of course, supported the treaty, and there was no disagree
ment between him and the Senate over the course of national policies.
Rutledge, however, had made enemies with his speech, and they exacted
their revenge.27 The precedent had early been established for basing
the Senate's action on personal and partisan feeling, forgetting the ques
tion of fitness.
Similar cases soon developed. James Madison was balked in his effort

to name the exceedingly competent Albert Gallatin as Secretary of
State by Gallatin's enemies in the Senate; John Quincy Adams actually
later expressed the opinion that the War of 1812 with Great Britain
probably would not have occurred had Gallatin been in charge of the
State Department,28 However, the supreme case of this type in early
American history is probably that of Martin Van Buren, whose appoint
ment by Andrew Jackson as Minister to Great Britain was rejected. The
adverse vote was carefully planned and executed by the political ene
mies of both Jackson and Van Buren, principally John C. Calhoun,
Henry Clay, and Daniel Webster. The background of the Van Buren
case has numerous ramifications, but principally what was involved
was the desire of bis enemies to destroy his political future and prevent
him from succeeding Jackson as President, The President forwarded
the nomination to the Senate in December 1831, and it was disapproved
on January 25, 1832. Calhoun, Clay and Webster united to kill the
nomination; and as an indication of how smoothly this performance was

managed, a tie vote was deliberately arranged so that Calhoun, the Yice-

27 Charles Warren, Supreme Court in United States History (Boston, little, Brown
and Company, 1926), v. 1, pp. 124-139; Richard Hayes Barry, Mr. Rutledge of Sooth
Carolina (New York, Duett. Sloan and Plarce, 1942), pp. 351-338.
28 Henry Adams, The life of Albert Gallatin (Philadelphia, J. B. Lrppmcott & Co,

1879), pp. 389-391; Henry Adams, History of the United States (New York, Charles
Sodbner's Sons, 1890), v. 5, pp. 4-9; and Henry S. Randall, The Life of Thomas Jefferson
(New York, Derby and Jackson, 1858), v. 3, pp. 357-358.
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President, could have the satisfaction of casting the deciding vote.

Thomas Hart Benton of Missouri, who sat in the Senate and listened
to the speeches against Van Buren, had this comment to make:

The famous Madame Roland when mounting the scaffold, apostrophized the
mock statute upon it with this exclamation: "Oh, Liberty! How many crimes
are committed in thy name!" After what I have seen during my thirty years
of inside and outside views in the Congress of the United States, I feel quali
fied to paraphrase the apostrophe, and exclaim: "Oh Politics! How much

bamboozling is practiced in thy game!"

Benton also reports that Calhoun, exulting over the rejection of Van

Buren, said: "It will kill him, sir, kill him dead. He will never kick sir,
never kick."29 Calhoun was very much wrong, for Van Buren went on

to become President in 1836, with his popularity, if anything, enhanced
by the obvious conspiracy in the Senate against him. This case thus
carries a very significant lesson for our times, namely, that excess of

partisan spirit and voting against nominees merely out of personal spleen
can boomerang and actually make the nominee more popular. Astute
Senators of the contemporary scene well realize this and caution hot
headed colleagues against making martyrs of presidential appointees.
These Senators know that too violent attacks and wild charges can cause

very adverse press and general public reaction, and that frequently it
is smarter politically in the long run not to fight the particular appoint
ment.
An outstanding example in recent times of a Senator who failed to

understand this is Senator Kenneth McKellar of Tennessee. McKellar
made a one-man fight in 1947 against President Truman's appointment
of David Lilienthal as Chairman of the Atomic Energy Commission, and
held up the nomination in committee for six weeks during which time
he embarrassed his colleagues and alienated public opinion by making
a series of charges against Lilienthal. The reason, of course, was Mc-

Kellar's long-standing animosity to both the Tennessee Valley Authority
and to Lilienthal who had been a member of the TVA Board of Directors
since its establishment and was its Chairman when the President selected
him for the top post in the Atomic Energy Commission. For years,
McKellar had been battling Lilienthal in congressional hearings on

TVA appropriations, and that he did not like him was well known.
McKellar's principal charge was that Lilienthal had permitted Com-

29 Thomas Hart Benton, Thirty Years' View (New York, D. Appleton and Company,
1866), v. 1, pp. 214-220 for Benton's complete remarks.
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munist influences in the TVA and was un-American However, when
at one point during the committee's hearings, he accused the nominee of

being friendly to Russia, the brilliant Lflienthal made a very fine state

ment of his belief in individual liberties. Said Lilienthal in part:30
I befieve in�and I conceive the Constitution of the United States to rest,

as does religion, upon�the fundamental proposition of the integrity of the in

dividual; and that all Government and all private institutions most be designed
to promote and protect and defend the integrity and dignity of the individual ;
that that is the essential meaning of the Constitution and the Bill of Rights,
as it is essentially the meaning of religion. Any forms of Government, there
fore, and any other institutions, which make men means rather than ends in them

selves, which exalt the state or any other institutions above the importance of
men, which place arbitrary power over men as a fundamental tenet of govern
ment, are contrary to this conception; and therefore I am deeply opposed to

them. The communistic philosophy, as well as the cxHumunistic form of gov
ernment, falls within this category, for its fundamental tenet is quite to the
contrary. The fundamental tenet of communism is that the state is an end in

itself, and that therefore the powers which the state exercises over the indi
vidual are without any ethical standards to limit them. That I deeply disbelieve.

McKellar had made a big mistake, because he had aroused the
nominee to make a stirring statement in behalf of the democratic prin
ciple which quickly won popular acclaim. The Xew York Tones thought
that every schoolchild in the country should have a copy of LflienthaTs
fine remarks on the meaning of democracy. Secretary of the Interior

Krug had placards posted throughout the Interior Department building
quoting Lflienthal's statement. Similarly enthusiastic comments were

heard from every quarter. When the appointment was approved by the
Senate on April 20, 1947. by a vote of 50 to 31, twenty Republicans
joined with 30 Democrats in voting for Lilienthal.31
That Senators can forget partisan feeling is abundantly revealed in

the history of Senate action on the appointment, and numerous re

appointments, of Joseph 8. Eastman to the Interstate Commerce
Commission. Eastman was an Independent, never affiliating with any
one political party: he voted for Taft in 1908, Theodore Roosevelt in

1912, Wilson in 1916, Cox in 1920, La Follette in 1924, Smith in 1928,
F. D. Roosevelt in 1932 and 1936 and Wilkie in 1940.32 The Interstate

30 See Hearings Before the Senate Section of the Joint Committee on Atomic Energy
(Confirmation of the Atomic Energy Commission and the General Manager) 80th Cong,
1st Sess. (1947) p. 131.
31 93 Cong. Ret 3241 (1947).
32 Claude Moore Fuess. Joseph B. Eastman, Servant of the People (New York, Columbia

University Press, 19S2), p. riv.
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Commerce Commission by law is bipartisan; and, when on December
19, 1918, Wilson appointed Eastman a member, the vacancy in ques
tion was for a Republican. Yet none of the Republican Senators ob
jected, and he was confirmed without any discussion. Senator Lodge,
Republican of Massachusetts, showed himself to be broadminded; for
since Eastman was then a resident of Massachusetts, he could have
blocked the appointment. Instead Lodge, heeding the fine words of

praise from many quarters for Eastman's work as member of the
Massachusetts Public Service Commission, endorsed the appointment.33
After his appointment, Eastman went on to make a record for himself

as a liberal on the Commission, favoring government ownership of the

railroads, a view not popular with the post-war Republican administra
tions. When Eastman's term was about to expire, President Harding half
promised the post to a friend of Senator George H. Moses of New

Hampshire. Eastman's supporters quickly moved into action, and it is
to the credit of Senator Moses that he withdrew his candidate. The
Senate confirmed Eastman's nomination on December 20, 1922 ;34 but
when Eastman's second term drew to its close in 1928, President Hoover
hesitated to rename him, again because of Eastman's independent views.
Republicans and Democrats alike came to Eastman's rescue, with every
member of the Massachusetts congressional delegation, Republicans and
Democrats alike, signing a statement urging his reappointment.35 On
the eve of the conclusion of Eastman's third term in 1937, the picture
was reversed, with the Democratic and liberal President, Franklin D.

Roosevelt, apparently undecided over Eastman's renomination. East
man had opposed the President's reorganization plan to place the ICC
more directly under the chief executive's control, and had not hesitated
to say so when he disagreed with the President. Yet, Roosevelt re

nominated him on July 9, 1937, and he was confirmed by the Senate
with almost no objection.36 Eastman was later renominated and con

firmed for still another term in December of 1943, but he died on March

15, 1944. The record of Senate action on Eastman clearly is commenda

tory; partisan blindness was rejected and the best interests of the

country served.

Many persons feel, however, that the Senate failed to show equal

33 Id. at 82.
34 Id. at 123-124.
35 Id. at 175-179.
36 Id. at 256-258.
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toleration when, in October of 1949, it rejected President Trumans
nomination of Leland Olds for a third term as member of the Federal
Power Commission. The issue here was not Olds' political orthodoxy.
for he was disapproved by an overwhelming vote of 53 to 15, with
Democratic Senators Kerr of Oklahoma and Lyndon Johnson of Texas

leading the fight against him. Olds* opponents in the Senate argued that
he was a radical who did not believe in the private enterprise system;
they gave as proof articles the nominee had written twenty-five years
earlier as industrial editor of a labor union news service, the Federated
Press. These articles admittedly had a leftist tinge, but the Senate had

investigated them on the occasion of an earlier renomination of Olds in
1944 and had concluded that his loyalty was not in question. Yet. five

years later, the Senate terminated Olds' career with the FPC because
of these articles.
In his thorough consideration of the Olds' case, Professor Joseph P.

Harris comes to the conclusion that the real reason for the rejection
was Olds' vigorous stand in favor of federal regulation of the price of
natural gas sold in interstate commerce. According to Harris, Olds "was

rejected not because of his radical writings some twenty-five years
earlier, or the charge of Communism, although these caused some news

paper support to be withdrawn and made it easier for his opponents
to bring about his defeat. The real issue was federal regulation of the

price of natural gas, and his rejection was a victory for the gas and oil
interests." Harris points out that the opposition to Olds' in the Senate
was directed by members from the oil and gas producing states, and that

during the Senate subcommittee hearings on the appointment, fifteen

opposing witnesses appeared, all of whom were directly or indirectly
connected with the gas industry. Interestingly, Senator Morse of Ore
gon followed the views of Hamilton, because he argued that the only
relevant test in passing upon Olds' renomination was his past perform
ance as member of the FPC and record of service to the public. On
that basis, he believed Olds' clearly merited reappointment.87

Philosophy the Criterion

In recent years, certain Senators have expressed very strongly the
conviction that the second chamber should not confirm nominees whose
social and economic views it does not like, no matter how competent

37 See Joseph P. Harris, "The Senatorial Rejection of Leland Olds: A Case Study"
American Political Science Review, Vol. XLV, No. 3, pp. 674-692.
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the individual. During the Senate debate on Lilienthal's nomination to
the Atomic Energy Commission, cited previously, Senator Taft of Ohio
said plainly: "Why a Congress which today wholly disagrees with the

philosophy of this gentleman, should vote to confirm him, I do not

understand."38 At that time the Republicans controlled both houses of
the Congress, but it certainly was not certain, as Taft implied, that
the people did not want Lilienthal; the victory of the Democrats in
the 1948 elections showed how wrong he was. The framers of the Con
stitution did not intend for the Senate to reject candidates because of
their ideas; they expected the Senate to voice its opposition to presi
dential policies in debates over legislation and to restrict the debates
on nominees to considerations purely of their competence and qualifica
tions for the particular post. Yet the "Taft Doctrine"�if we may
call it that�has been supported by a sizable number of Senators, and
it is not unusual for the consideration of a nominee to depend largely
on his social and economic views. The latter may have no clear relation
to the post in question, as in the case of Francis Biddle's nomination
in 1947 as the American representative on the United Nations Social
and Economic Council. Because of opposition to him as a New Dealer,
Biddle's nomination was pigeonholed in the Senate Foreign Relations
Committee for six months, and finally President Truman had to with
draw the nomination.39
On the other hand, other Senators have refuted Taft's views. During

the Senate debate, early in 1945, on the nomination of Henry Wallace
as Secretary of Commerce, Senator Brewster of Maine, although a

Republican, supported Wallace to whom many of his colleagues objected
as too radical. Brewster argued that the history of Senate confirmation
of Presidential appointments did not carry with it any implication that

confirming a nominee meant agreeing with his social and economic
views. He said he did not support Wallace's ideas, but he also did not

want to contribute to making him a martyr.40 Aiken, Republican of

Vermont, also voted for Wallace, saying that he had not voted for

Roosevelt in November of 1944 but that the American people had, and
he was not going to oppose Wallace just to be an obstructionist.41 Wal

lace was confirmed as Secretary of Commerce, but only after the RFC

38 93 Cong. Rec. 3026 (1947).
39 See New York Times, March 17, 1947, p. 2, col. 4; May 13, 1947, p. 11, col. 1;

July 13, 1947, p. 1, col. 7.
� 91 Cong. Rec. 1610 (1945).
� Id. at 1602-1603.
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and its important lending powers were removed from the Commerce

Department, at the instance of Democrats and Republicans alike who
found him too visionary.

Some Senators have aggressively sought to give the Senate a voice
in the actual selection of the nominees. Taft argued before the Senate
that it should not vote for Lilienthal and the other persons selected
by Truman to be members of the Atomic Energy Commission, "unless
we ourselves were willing to appoint them."42 Senator Moore of Okla

homa, carried this point even further. He flatly stated that the Commis
sion was really the agent of the Congress, and that the Senate had an

equal responsibility with the President in selecting its members.43

Bridges, of New Hampshire, even offered his opinion that the Senate
should reject Lilienthal because he was not the best possible selection
for the post.44 All of these views carried the Senate's role in appoint
ments far beyond what the framers had intended; but in truth, most

Senators do not hold to these views and recognize that the President
should have the sole initiative in making the nominations. For example,
during the debate on Lilienthal, Senator Hickenlooper disagreed with
his Republican colleagues, arguing that the Senate should not attempt
to dictate appointments to the President. He said that the Senate was

not in the position of going into a store to buy a suit of clothes, and to
be shown rack after rack from which it was privileged to pick and choose,
compare the colors, and so on. Rather it was "in the position of a man

who is being presented a suit of clothes by somebody else whose obliga
tion is to procure it."45 With a very simple comparison, Hickenlooper
was taking the same point of view as Hamilton's in the Federalist.
It is important to remember that, while Hamilton wanted the Senate

to limit itself to rejecting only obviously unfit nominees, he did expect
it to be fully alert in detecting cases of bad appointments. He thought
that the Senate, although never exceeding its power, should thoroughly
ascertain the facts relating to each appointment and make its decision
accordingly. Clearly, he was not thinking of a purely perfunctory re

view of the chief executive's selections. Yet another serious criticism
which can be made of Senate confirmation in practice is that, generally
speaking, it does not appear that the second chamber has consistently
made the thorough review of qualifications which Hamilton had in mind.

42 93 Cong. Rec. 3023 (1947).
43 Id. at 30S0.
44 Ibid.
45 Id. at 3106.
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It would be dangerous to assume that, because the Senate approves
a particular nomination without adverse comment, the appointment
has been thoroughly considered and is probably a good one. George
Wharton Pepper comments that the Senate has rejected unworthy in
dividuals when it has known the facts.46 But does it always use all
available means to ascertain the facts? Is it really equipped to do so?
One cannot help but come to the conclusion that it is all too often that
various individuals and organizations in the community must bring these
facts to the attention of the Senate. The latter's review of qualifications
is sometimes so casual as to make the whole procedure of Senate con

firmation appear a matter of routine, hardly the valuable safeguard that
Hamilton envisioned.
That the Senate should not confirm as a matter of form was argued

with great effect by the late Senator Borah of Idaho during the debate
on President Coolidge's nomination in March, 1925, of Charles B. War
ren as Attorney General. Warren had been connected with the "Sugar
Trust", and it was feared that he would not enforce the anti-trust laws
with sufficient vigor. Coolidge and the Senators supporting the nomina
tion argued that the President had the right to select the members of
his Cabinet. Borah granted that this would normally be the case, but

pointed out that "conditions" had not been good in the office of the

Attorney General for the past ten or fifteen years, so the Senate should
be particularly vigilant in preventing an improper appointment. Borah
had in mind the Teapot Dome oil scandal in which a former Attorney
General, Harry Daugherty, had been involved. The Senate had con

firmed Daugherty without question, and Borah did not want it to make
the same mistake again.47 Warren's appointment was rejected by the

Senate, twice, in fact, since Coolidge resubmitted it after the first re

jection. The Senate's desire to play it safe and not approve someone as

Attorney General with a background of associations with monopolies
seems reasonable enough; as Borah had said, Warren might prove satis

factory, then again he might not.

Conclusion

Considering all the above, what should the Senate's role be today
in passing upon presidential appointments? Naturally, there is room

46 George Wharton Pepper, Family Quarrels, the President, the Senate, the House

(New York, Baker, Voorhis, and Company, 1931), pp. 85-86.
47 Claudius O. Johnson, Borah of Idaho (New York, Longmans, Green and Company,

1936), pp. 290-291.
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for difference of opinion, and not everyone will agree with all of the

views herein expressed. Keeping in mind what Hamilton and the other

framers intended, the Senate will perform a more useful role in the

future if:

First, it bases its actions on presidential appointments solely in terms

of the individual's competence. The latter is defined to mean, not only
demonstrated ability to perform the functions of the post efficiently.
but also ability to discharge a public trust demonstrated by a proven
record of loyalty to the public interest. The record shows that the

Senate has excelled when it applied itself diligently to uncovering the

facts with respect to nominees who were clearly unfit or whose ability
to serve a public trust was questionable. The Presidents do occasionally
slip and make bad appointments, and the Senate has it within its power
to rescue the public from the consequences.

Second, Senators should forget partisan and personal feelings in decid

ing on the merits of the nominees: while this is difficult to do com

pletely, still there have been numerous cases of Senators who have for

gotten old scores. As has been pointed out above, astute Senators know

the danger of making the nominee a martyr.
Third, the principle arena for fighting the President s policies are

the debates over legislation and broad public policies; Senators should

not fight nominees because they reflect the President's program or have

certain economic and political beliefs. So long as he is in office, the

chief executive should not be hampered in his efforts to appoint the men

he believes most competent for the posts involved. The people can

vote the Administration out of power if it is not satisfied either with

its policies or the men in charge of the principal departments.
Fourth, no Senator should challenge the President's right to sole

initiative for making the nominations. Any view that the Senate itself

should participate in the actual selection of the individuals to begin with
is neither sound nor realistic. The President must be allowed the full

initiative in selecting his key aides; otherwise his capacity and incentive

for leadership are weakened.

Fifth, the Senate should exercise critical judgment in passing upon

presidential appointments and never do so on a perfunctory basis. When

it approves an appointment, it should be prepared to accept respon

sibility for it, along with the President. The Senate needs more of the

attitude of Borah in feeling badly that it has permitted the appomtment
of men like Harry Daugherty as Attorney General.
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FEDERAL LEGISLATION
A CASE FOR THE BRICKER AMENDMENT*

One hundred and sixty-four years ago the Founding Fathers of our
Constitution were engaged in the task of debating the treaty making
power of the United States. To prevent the continuing embarrassment

heaped upon the nation by the individual states, which at the time were

violating the terms of the Jay Treaty of 1783, these men concluded that
a treaty was to be the supreme law of the land.1 Notwithstanding
Article IV of the United States Constitution, the states continued to

act contrary to this new idea of "treaty supremacy." The situation

grew progressively worse, reaching a peak in the case of Ware v. Hylton,2
wherein the Supreme Court made a very strong pronouncement support
ing the absolute supremacy of the treaty making power: "The treaty,
then, as to the point in question, is of equal force with the Constitution

itself; and certainly, with any law whatsoever . . ."3
As years passed, however, the Court took a more restrained approach

to the supremacy of the treaty making power, for in. 1853, the Court,
in Doe v. Braden, stated: "The treaty is therefore a law made by the

proper authority, and the courts of justice have no right to annul or
disregard any of its provisions, unless they violate the constitution of
the United States."4 Again, in 1879, the same Court, in Hauenstein v.

Lynham, remarked: "There are doubtless limitations on this [the treaty
making] power . . ."5 Still later, in 1890, Geojroy v. Riggs found the
Court, obiter dicta, delimiting the treaty making power:6

It would not be contended that it extends so far as to authorize what the
Constitution forbids, or a change in the character of the government or in that
of one of the States, or a cession of any portion of the territory' of the latter,
without its consent. . . . But with these exceptions, it is not perceived that there

* [Editor's Note: As this issue goes to press, both the Bricker Amendment and the

George amendment to the Bricker Amendment have been defeated, each by a very close
vote. The fight, however, is far from finished. See Senator Lennon's motion to reconsider,
100 Cong. Rec. 2330 (March 2, 19S4), and S. 3067, S. Res. 209, S. Res. 217 and S. J. Res. 2,
all under consideration by a subcommittee of the Senate Committee on Foreign Relations.]
i U. S. Const., Art. VI, 1 TJ. S. C. xli (1946).
2 3 Dall. 199 (U. S. 1796).
3 Id. at 284.
4 16 How. 635, 656 (U. S. 1853).
5 100 U. S. 483, 490 (1879).
6 133 U. S. 258, 267 (1890).
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is any limit to the questions which can be adjusted touching any matter which
is properly the subject of negotiation with a foreign country. . . .

In 1920, however, a sweeping change took effect in the case of Missouri
v. Holland, which did away with the foregoing limitations to the treaty
making power. Therein, Mr. Justice Holmes stated:7

Acts of Congress are the supreme law of the land only when made in pursu
ance of the Constitution, while treaties are declared to be so when made under
the authority of the United States. It is open to question whether the au

thority of the United States means more than the formal acts prescribed to make
the convention. We do not mean to imply there are no qualifications to the
treaty making power; but they must be ascertained in a different way. It is
obvious that there may be matters of the sharpest exigency for the national
well being that an act of Congress could not deal with but that a treaty fol
lowed by such an act could, and it is not lightly to be assumed that in matters

requiring national action, "a power which must belong to and somewhere reside
in every civilized government" is not to be found. . . .

What are "matters of sharpest exigency"? Are they to be found
in the various Conventions now before the nations of the world: the
Convention on the Political Rights of Women, the Genocide Conven
tion, and the Covenant on Human Rights? If they are, as many be

lieve, then our Constitution, our Bill of Rights will be superseded by
these Conventions upon their ratification. In consequence of Missouri
v. Holland and the veritable barrage of treaties coming from the vast

array of treaty agencies of the United Nations, much apprehension has
mounted regarding the possible abuse of the treaty power to effectuate
domestic reforms within the several states, to take away power reserved
to the states, and to change the essential nature of our government.
In an effort to stem the tide of these fears, Senator John Bricker of

Ohio has proffered what is now popularly called the "Bricker Amend
ment." This amendment, Senate Joint Resolution 1, has been reported
favorably to the Senate by the Senate Judiciary Committee by a vote

of ten to four. The resolution incorporates without substantial change
a proposal adopted by the House of Delegates of the American Bar
Association of February 26, 1952,8 and this resolution reads as follows:9

Section 1. A provision of a treaty which conflicts with this Constitution shall
not be of any force or effect.

7 252 U. S. 416, 433 (1920).
8 American Bar Association, Report of Standing Committee on Peace and Law Through

United Nations 7 (Sept. 1, 1952). Cited hereafter as A. B. A. Rept.
9 Sen. Rep. No. 412, 83d Cong., 1st Sess. (1953) ; hereafter referred to as Sen. Rep.
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Section 2. A treaty shall become effective as internal law in the United States

only through legislation which would be valid in the absence of a treaty.
Section 3. Congress shall have power to regulate all executive and other agree
ments with any foreign power or international organization. All such agree
ments shall be subject to the limitations imposed on treaties by this article.
Section 4. The Congress shall have the power to enforce this article by appro
priate legislation
Section 5. This article shall be inoperative unless it shall have been ratified
as an amendment to the Constitution by the legislature of three-fourths of tbe
several states within seven years from the date of its submission.

In unfolding the "case for the Bricker Amendment", an analysis of
the judicial interpretation of the treaty making powers as compared to

each section of S. J. Res. 1 will be undertaken. In this fashion, the
author hopes to show a comprehensive picture of the amendment with
in the present framework of our constitutional law.

Section 1 of the Bricker Amendment

This section, above-quoted, appears to be a declaration of existing
law. It arises from an evolution of judicial interpretation, at times
both doubtful and confusing. It is an evolution which stems from
Article VI of the Constitution:

This Constitution, and the laws of the United States which shall be made in

pursuance thereof, and all treaties made, or which shall be made, under the
authority of the United States, shall be the supreme law of the land, and the
judges in every state shall be bound thereby, anything in the Constitution or

laws of any state to the contrary nocwithsiaiKEng.

It is observed that under this provision, laws of the United States are

the supreme law of the land only when made in pursuance to the Con
stitution, whereas treaties are declared to be the supreme law of the
land when made under the authority of the United States.
When this Constitutional provision was in debate at the First Fed

eral Convention of 1787, Patrick Henry exhorted the assembly that our
liberties would be infringed upon, should it be adopted.18 Nevertheless,
in view of the times, the treaty provision of the Constitution was

adopted.11 The fears of Patrick Henry and his followers were perhaps
allayed by early Supreme Court decisions which indicated, obiter dicta,
that a treaty may not enlarge or amend the Constitution.13 Unfortn-

io 3 EffioCs Debates 503 (2d ed. 1876).
11 Farrand, The Framing of the Constitution 46 (1913).
12 New Orleans v. United States, 10 Pet. 662 (U. S. 1836) ; Doe v. Braeden, supra,
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nately, dicta is rather scanty protection against possible treaty abuse,
since it does not have the dignity of judicial precedent.
In rather recent years the unsubstantial nature of the protection

afforded by dicta has been brought into sharp focus by two specific
events, or series of events: (1) Missouri v. Holland, and (2) the ad
vent of the United Nations with its vast array of "treaty" agencies.
Missouri v. Holland arose out of a treaty between the United States

and Great Britain with respect to the protection of migratory birds.
The right of Congress to enact legislation pursuant to this treaty was

questioned by the State of Missouri, since the Supreme Court had twice
before decided that it did not lie within the delegated powers of Con

gress to legislate in this area in the absence of treaty.13 The Court,
speaking through Mr. Justice Holmes, stated that the treaty making
power was not subject to the limitations of the Tenth Amendment,
which reserved to the states all rights not expressly delegated to the
Federal Government by the Constitution.
As a result of this case the view, that Congress can do through the

medium of a treaty what the Constitution otherwise denies it the right
to do in the absence of a treaty, has gained considerable credence and
a body of enthusiastic followers.14 Accordingly, it is not unusual to
find judges, lawyers and assorted legal scholars wrangling over the na

ture and extent of the treaty making power.15
The extremely astute former Chief Justice Charles Evans Hughes

expressed his personal concern with the apparently limitless treaty
making power in an address delivered before the American Society
of International Law in 1929. The Chief Justice there stated:16

... I should not care to voice any opinion as to an implied limitation of the

treaty making power. The Supreme Court has expressed a doubt whether there

n. 4; The Cherokee Tobacco Case, 11 Wall. 616, 620, 621 (U. S. 1870); Hauenstein v.

Lynham, supra, n. 5; Geofroy v. Riggs, supra, n. 6.
13 United States v. Shauver, 214 Fed. 154 (E. D. Ark. 1914); United States v. M'Cul-

lagh, 221 Fed. 288 (D. Kan. 1915).
14 See Comment by Senator Bricker, 99 Cong. Rec. 11093 (Aug. 1, 1953).
15 Black, Missouri v. Holland�A Judicial Milepost on the Road to Absolutism, 25 111.

L. Rev. 911 (1931) ; Boyd, The Expanding Treaty Power, 6 No. Car. L. Rev. 428 (1928) ;

Jackson, The Tenth Amendment Versus the Treaty Making Power Under the Con

stitution of the United States, 14 Va. L. Rev. 331, 441 (1928); Hearings before a Sub

committee of Senate Committee on the Judiciary on S. J. Res. 1 and S. J. Res. 43 (Treaties
and Executive Agreements), hereinafter referred to as Hearings; Report in Opposition to

Resolved Senate Joint Resolution 1, Federal Bar Association, Sept. 25, 1953.
16 Proceedings of the American Society of International Law, 1929, pp. 194, 196.
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could be such.17 That is, the doubt which has been expressed in one of its

opinions. But if there is a limitation to be implied, I should say it might be
found in the nature of the treat}- making power.

. . . But if we attempted to use the treaty making power to deal with matters

which did not pertain to our external relations but to control matters which

normally and appropriately were within the local jurisdiction of the States,
then I again say there might be ground for implying a limitation upon the treaty
making power that it is intended for the purpose of having treaties made re

lating to foreign affairs and not to make laws for the people of the United States
in their internal concerns through the exercise of the asserted treaty making
power.

In 1936 and 1937 any ground that may have existed for implying
a limitation upon the treaty making power was cast into further doubt

by United States v. Curtiss-Wright Corp.18 and United States v. Bel
mont.19 In the Curtiss case the Court was concerned with a congres
sional delegation of power to the President authorizing him, in certain

circumstances, to forbid the sale of arms to foreign countries. This
case did not involve the treaty making power directly. But, the Court
alluded to it indirectly, regarding it, not as a delegated power, but
rather as an inherent power vested in the Federal Government, as an

attribute of sovereignty. Specifically, the Court said:20
The powers to declare and wage war, to conclude peace, to make treaties, to
maintain diplomatic relations with other sovereignties, if they had never been
mentioned in the Constitution would have vested in the Federal Government as

necessary concomitants of nationality. . . . The President is the sole organ of
the nation in its external relations, and its sole representative with foreign nations.

The Court in the Belmont case, showed a disregard for the rights
of the individual states by indicating that treaties may be entered into
without regard for state policy. Treating state laws as if they were

of no importance, Mr. Justice Sutherland stated:21

Plainly, the external powers of the United States are to be exercised without

regard to state laws or policies. ... In respect of all international negotiations
and compacts, and in respect of our foreign relations generally, state lines

disappear.

Again, in the very recent Steel case22 the underlying philosophy of

17 The Opinion of the Supreme Court alluded to here is Missouri v. Holland, supra, n. 7.
18 299 U. S. 304, 316-319 (1936).
19 301 U. S. 324, 331-332 (1937).
20 United States v. Curtiss-Wright, supra, n. 18, at 318, 319.
21 United States v. Belmont, supra, n. 19, at 331.
22 Youngstown Sheet and Tube Co. v. Sawyer, 343 U. S. 579, 667-669 (1952) ; Hearings,

supra, n. 15.
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the Belmont and the Curtiss opinions was reflected by the late Chief
Justice Fred M. Vinson in his dissent.

The last vestigial remains of implied limitations upon the treaty
making power were perhaps removed by a publication issued by the
State Department in September of 1950, and approved by the Admin
istration. It stated that "there is no longer any real difference between
domestic and foreign affairs."23 The growing tendency to create a

basis for congressional enactments under the treaty making power not

within the grant of legislative power in the absence of treaty is also illus
trated by the Report of President Truman's Committee on Civil Rights:24

The Human Rights Commission of the United Nations at present is working
on a detailed international bill of rights designed to give more specific meaning
to the general principle announced in Article 55 of the Charter.25 If this docu
ment is accepted by the United States as a member state, an even stronger basis
for congressional action under the treaty power may be established.

The implications of such thinking are startling. Since treaties are

the supreme law of the land, and the President is the country's "sole

representative with foreign nations," what safeguards remain to pre
vent the treaty making power from being subjected to possible abuse and
from "cutting across" the Bill of Rights? Fear that the treaty making
power would be so employed to effect domestic reforms reached a peak
on April 12, 1952, when Mr. John Foster Dulles, then a private citizen,
addressed the American Bar Association as follows:26

The treaty making power is an extraordinary power, liable to abuse. Treaties

make international law and also they make domestic law. Under our Constitu

tion, treaties become the supreme law of the land. They are, indeed, more su-

23 Dept. of State Pub. No. 3972, Foreign Affairs Policy, Series 26, September 1950,
foreword by Harry S. Truman, President of the United States.

24 To Secure These Rights, Report of the President's Committee on Civil Rights 111

(1947).
23 Article 55 of the United Nations Charter reads: With a view to the creation of

conditions of stability and well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle of equal rights and self-

determination of peoples, the United Nations shall promote:
a. higher standards of living, full employment, and conditions of economic and social

progress and development;
b. solutions of international economic, social, health, and related problems; and in

ternational cultural and educational cooperation; and

c. universal respect for, and observance of, human rights and fundamental freedoms

for all without distinction as to race, sex, language, or religion.
26 Hearings, supra, n. 15, at p. 862.
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preme than ordinary laws for congressional laws are invalid if they do not
conform to the Constitution, whereas treaty law can override the Constitution.
Treaties, for example, can take powers away from the Congress and give them
to the President; they can take powers from the States and give them to the
Federal Government or to some international body, and they can cut across the
rights given the people by their constitutional Bill of Rights.

One of the results of the Missouri case, therefore, has been to reveal
a "loophole" in the Constitution, and to create a method of circum

venting that august document. Danger lies in the use of the treaty
making power to control the internal affairs of the states, an objective
never intended to be reached through this power. The danger has be
come more apparent with the birth of the United Nations and its vast

array of treaty departments. These departments or agencies, in con

junction with the Economic and Social Council, have initiated and pre
pared treaties affecting the internal affairs of the several states, the
freedoms of our citizens, thereby overriding constitutional liberties.

Specifically, the proposed Covenant on Human Rights, and the Con
vention on Gathering and Transmission of News and Right of Correc
tion, are examples of the instruments which raise points of almost
certain conflict with our Constitution.

A great peril lurks in the Proposed Convention on Gathering and
International Transmission of News and Right of Correction.27 Al

though this treaty proposes to guarantee freedom of information, it may
in fact have the effect of lessening the freedom we already possess.
There is a very real danger that encroachment upon freedom of in

formation, now the rule in some member nations, may obtain legal or
moral sanction through this United Nations action.28 This danger arises
from the fact that such a convention contains limitations subjecting the

rights dealt with therein to penalties, liabilities, and restrictions for
the protection of the national security, public order, safety, health and
morals.29
The most revolutionary of all the proposed conventions is that on

human rights. Before discussing it, however, it is well to keep in mind
the distinction between and legal effect of the proposed Covenant on

27 See Address delivered by the Honorable Orie Phillip* of the Tenth Circuit Court
of Appeals before the Montana State Bar Association, Great Falls, Montana, August 14,
19S3.

28 Ibid.
29 Ibid.
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Human Rights and the proposed Declaration on Human Rights.30 The

Covenant, when ratified by member nations, will have the force and
effect of law as to the nations accepting it. The Declaration, on the
other hand, is not to be a part of international law as such, but only a

consensus by the member nations of the political, social and economic
rights to be accorded human beings the world over.

The United Nations Covenant on Human Rights is revolutionary in
character. It enters an area never before regarded as within the province
of international regulation. Human rights are largely a matter of re

lationships between the state and the individual, and therefore a mat

ter which has been traditionally regarded as being within the domestic

jurisdiction of states. The Covenant, in effect, proposes the creation
of some kind of international supervision of this relationship between
the state and its citizens. The economic provisions of the Covenant,
particularly with respect to the ownership of property, have been de
scribed as "responding more to Soviet than to Western promptings."31
Another striking feature of this Covenant is the havoc it would wreak

in our Southern States. Federal civil rights legislation, otherwise un

constitutional, could only be enacted with much difficulty. Accordingly,
it is this Covenant, more than any other, that typifies the manner in
which many of the United Nations treaties could invade the reserved

powers of the states and the freedoms of our citizens.
The foregoing considerations clearly indicate that the Bricker Amend

ment merits the serious thought of every citizen of the United States.
It is incontestable that the proposed treaties present a very real threat
to our time-honored Constitutional rights. The Bricker Amendment
would forestall this threat. In particular, � 1 of the resolution, although
thought to be declaratory of existing law, will always prevent a treaty
from offending the Constitution, as did the Treaty with Great Britain
of May 22, 1924, permitting the transportation of liquor in British ships,
a trade which had been held by the Supreme Court to be "prohibited
transportation and importation in the sense of the [Eighteenth] Amend
ment and the Act."32 Furthermore, it should be noted that with the
enactment of � 1, the courts, heretofore in doubt as to their power to

30 34 American Bar Association Journal 984 (1948).
31 Malik, Human Rights in the United Nations, xiii, U. N. Bui. No. 5, S21 (1952).
32 43 Stat. 1761 (1924); Cunard S. S. Co. v. Mellon, 262 U. S. 100 (1923). Although

the prohibition was challenged as unconstitutional, the Court did not take up the issue

for procedural reasons. Milliken v. Stone, 16 F. 2d 981, 984 (2d Cir. 1927), cert, denied,
274 U. S. 748 (1927); cf. 39 Am. Bar Assn. J. 809 (1953).
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pass on the validity of a treaty,33 will be able to do so without any cause

for alarm. And lastly, the sound Jeffersonian interpretation of Article
VI of the Constitution will hereafter be unassailable:34

It [the general power to make treaties] must have meant to except out all those

rights reserved to the states; for surely the President and the Senate cannot do

by treaty what the whole government is interdicted from doing in any way.

Section 2 of the Bricker Amendment

This section of the proposed amendment reads that, "A treaty shall
become effective as internal law in the United States only through legis
lation which would be valid in the absence of treaty." It contains two

concepts, one that all treaties henceforth made will be non-self-executing,
and the other that Congress acquires no additional law making power
by virtue of treaties.
At the outset, it is to be noted that a treaty is either self-executing

or non-self-executing. The self-executing treaty is one that may be en

forced by the courts without previous legislative action, for it has the
force and effect of a legislative enactment. The international contract
thus becomes the municipal or local law of the United States and the

judges of each state are bound thereby, anything in the constitution or

laws of the state to the contrary notwithstanding.35 The non-self-exe

cuting treaty, on the other hand, belongs not to the courts, but to the

Congress or the President. The legislature must execute the contract
before it can become a rule binding upon the courts.36 Such a treaty
does not become the internal law of the several states unless implemented
by legislation.
It is the self-executing effect of this Government's treaty with the

United Nations,37 especially Articles 55 and 56 thereof, that the propo
nents of S. J. Res. 1 fear�and justifiably so. For if it is self-executing,
then the various state laws concerning the races, sexes, and property
rights of citizens will be of no force and effect. Such a result is readily

33 Ware v. Hylton, 3 Dall. 199 (U. S. 1796) ; Oetjen v. Central Leather Co., 246

U. S. 297, 302 (1918); U. S. v. Sandoval, 167 U. S. 278 (1897).
34 Jefferson, Manual on Parliamentary Procedure, quoted at 38 Am. Bar. Assn. J. 736

(1952).
35 In re Cooper, 143 U. S. 472 (1892) ; U. S. v. Rauscher, 119 U. S. 407 (1886) ;

Chew Heong v. U. S., 112 U. S. 536 (1884); Head Money Cases, 112 U. S. 580 (1884).
38 Foster v. Neilson, 2 Pet. 253, 314 (U. S. 1829).
37 59 Stat. 1045, 1046 (1945).
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deducible from a reading of the pertinent provisions of Articles 55 and
56 of the treaty, which are as follows:38

Article 55. . . . the United Nations shall promote . . . Universal respect for and
observance of human rights and fundamental freedoms for all without distinc
tion as to race, sex, language, or religion.
Article 56. All members pledge themselves to take joint and separate action
in cooperation with the Organization for the achievement of the purposes set
forth in Article 55.

The question whether these Articles are self-executing has been a

source of constant controversy among our lawmakers since the birth of
the United Nations.39 As a matter of fact, whether or not, and to what
extent, any treaty is self-executing has appeared for some time to be a

matter of judicial guess. For example, in 1829 the Supreme Court, in
Foster v. Nelson*0 held the Treaty of Paris to be non-self-executing.
Then, four years later, in 1833, the same Court reversed the Foster case,
holding the same treaty to be self-executing.41 It is no wonder, there
fore, that the effect of the United Nations treaty is now a matter of
sharp interest.
In January of 1948, the Supreme Court, in Shelley v. Kraemer,42

rejected the approach of the American Association for the United Na
tions which called upon the Court to utilize Articles 55 and 56 of the
Charter to invalidate certain racial covenants.43 The Court's attitude
moved one commentator to remark:44

Here, in effect, we broke a solemn treaty of this Government. This was not

only betrayal, morally; it was stupid and needless betrayal. Common sense as

well as honor requires us to rectify it in the next case, and in every case that
comes before any court in this country involving the clear terms of the charter
itself.

In the same year, four Justices of the Court indicated that the United
Nations Charter was self-executing. In Oyama v. California, Mr. Jus
tice Black, joined by Mr. Justice Douglas, wrote:45

38 Ibid.
39 37 Am. Bar Assn. J. 741 (1951).
40 See n. 36, supra.
41 U. S. v. Percheman, 7 Pet. 51, 89 (U. S. 1833).
42 334 U. S. 1 (1948).
43 Hearings, supra, n. 15, at 659 et seq.
44 Sayre, Shelley v. Kraemer and the United Nations Law, 34 Iowa Law Review 1, 11

(1948).
45 332 U. S. 633 (1948).
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There are additional reasons now why that Law stands as an obstacle to the free

accomplishment of our policy in the international field. One of these reasons is
that we have recently pledged ourselves to cooperate with the United Nations
to "promote . . . universal respect for, and observance of human rights and
fundamental freedoms for all without distinction as to race, sex, language, or
religion." How can this Nation be faithful to this international pledge if State
Laws which bar land ownership and occupancy by aliens on account of race are

permitted to be enforced?

In the same opinion, Mr. Justice Murphy, joined by Mr. Justice Rut
ledge, stated:*6

Moreover, this Nation has recently pledged itself, through the United Nations

Charter, to promote respect for, and observance of, human rights and funda
mental freedoms for all without distinction as to race, sex, language, or religion.
The alien land law stands as a barrier to the fuDfUunent of that national pledge.
Its inconsistency with the Charter, which has been dnly ratified and adopted
by the United States, is but one more reason why the statute must be condemned.

Even more recently, several state courts have pledged themselves to

cooperate with the spirit and theme of the United Nations Charter, nota
bly Articles 55 and 56 thereof, regarding their domestic affairs. For

example, in 1950, a California court held that the United Nations Char
ter was self-executing; that a treaty of the United States is the supreme
law of the land; that, accordingly, the California Alien Land Law,
which conflicted with the United Nations Charter, was invalid.47 When
the case came up on appeal, however, the state Supreme Court did not

go so far as to hold the Charter self-executing, but as in Perez v. Lip-
pold,4S the court was influenced by this nation's moral commitments to
the United Nations Charter. In reviewing the lower court's opinion, the
state Supreme Court remarked:*9

The Charter represents a moral commitment of foremost importance and we

must not permit the spirit of the pledge to be compromised or disparaged in
either our domestic or foreign affairs.

Although there appears a trend, however slight, for state courts to use

the Charter to void state laws not in accord therewith, the United States

Supreme Court has to date set no authoritative interpretation upon the
exact effect of the Charter. If the Supreme Court should hold the Char
ter non-self-executing, no government or member nation of the United

� Id. at 673.
47 FujS v. California, 217 P. 2d 481 (1950), rehearing denied, 218 P. 2d 595 (1950).
*8 32 CaL Rep. 2d 711, 198 P. 2d 17 (1948).
49 See n. 47, supra.
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Nations Organization would have a just right to complain.50 If the
Charter is held to be self-executing, then it seems that our Bill of Rights
is a blank piece of paper and our Constitution has become the instru
ment through which the Federal Government has enlarged its powers.
The "which" clause of � 2 of the Bricker Amendment means that the

implementing legislation by Congress to render treaties effective as in
ternal law in the states must be legislation by Congress, "which it could
enact under its delegated powers in the absence of treaty."51 The
effect of this interpretation of the "which" clause is far reaching. It
is intended to inter forever the Missouri v. Holland doctrine, that Con
gress can legislate through the treaty making power in areas where it
otherwise could not, in absence of treaty; it is intended to nullify the
broad language in the Curtiss-Wright decision to the effect that the treaty
making power is an attribute of sovereignty; it is intended to cast out
the theory that the Federal Government has inherent power over the
internal concerns of the several states; it is intended to confine Con

gress to its delegated powers under the Constitution.
The necessity of the "which" clause of the Bricker Amendment be

comes apparent when it is realized that Articles 55 and 56 of the Char
ter have given the Federal Government additional machinery through
which it might legislate in social, economic, political and civil fields here
tofore primarily the concern of the several states. Clearly this is destruc
tive of the normal division of powers between the federal and the state

governments.52 The fact is too often lost sight of that the Tenth Amend
ment53 was intended to maintain the relationship between the Federal
Government and the states. In the words of the Supreme Court, it was
intended "to allay fears that the new national government might seek
to exercise powers not granted, and that the states might not be able
to exercise fully their reserved powers."54 These fears have been real
ized in Missouri v. Holland.

Today, at the many conference tables of the United Nations, treaties
are in the process of preparation which, if accepted, would "cut across"
our Bill of Rights, notably the Covenant on Human Rights55 and the

60 Taylor v. Morton, 2 Curtis 454 (D. Mass. 1855), aff'd in 2 Black 481 (U. S. 1858).
51 A. B. A. Rept., supra, n. 8.
52 Hearings, supra, n. 15, at 1028 et seq.
53 Hatch, The Treaty Making Power: An Extraordinary Power Liable to Abuse, 39

Am. Bar. Assn. J. 808, 810 (1953).
" United States v. Darby, 312 U. S. 100, 124 (1941).
55 For an up-to-date report on this Covenant, see E/2447, E/CN.4/689, Report of the
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Genocide Convention.56 The Genocide Convention, now before the
Senate for ratification, undertakes to define as international crimes past
acts that have shocked the conscience of the world, the precepts of the
moral law, and the decency of mankind. The end sought to be attained,
however desirable, should not be achieved through the present instru
ment. Its definitions are nebulous and lacking precision, for they lay
down no certain rule of conduct. Considered as a statute it thus vio
lates the first principle of due process with respect to statutory definition,
�.e., clarity of standard.57
This Convention proposes ultimately to vest in an international crim

inal court jurisdiction to try, convict, and sentence Americans, and any
others, charged with the offense of genocide, without the safeguards
which our federal and state constitutions guarantee to persons charged
with domestic crimes.58 It expressly deprives a defendant of the right
to trial by jury in the district in which the offense is charged to have
been committed�a right regarded as fundamental. It also affords no

protection against the use of involuntary confessions as evidence against
the defendant in a criminal case, a protection afforded to almost every
accused.59
The assertion has been made that since � 2 of S. J. Res. 1 would limit

the Congress in implementing treaties to its delegated powers in the ab
sence of such treaties, it would necessarily limit the Federal Government
in the international field.60 It is categorically denied that the ' which"
clause would render the government incapable of meeting the interna
tional demands thrust upon it. The powers that Congress has in the
absence of treaty are very broad, including the power to declare war, to

regulate commerce with foreign nations, and to define and punish piracies
and offenses on the high seas against the law of nations. Specifically,
under its power to make war, Congress can make peace,61 as it has cus

tomarily done in the past by joint resolution.62 Under the Commerce

Ninth Session of the Commission on Human Rights, Geneva, 7 April to 30 May 1933; for
the test of the Covenant, see page 39 of same Report.

56 For some background of this Convention and the test thereof, see ST/DPL/SERA/68,
12 Nov. 1951, Genocide.

57 ConnaBy v. Gen. Constr. Co., 269 U. S. 385, 391 (19:5).
53 Speech by Honorable One Phflhps, supra, n. 27.
� Ibid
60 Sen. Rep., supra, n. 9, at 17.
61 3 DalL 199, 232, 236 (U. S. 1796).
62 Sen. Rep., supra, n. 9, at 17.
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Clause, Congress can implement treaties of friendship, commerce and

navigation�by far the most numerous class of treaties concluded by our
nation.63 Under its power to define and punish piracies, Congress can

implement treaties dealing with offenses or provide for the punishment
of such offenses without any antecedent treaty.64
The further assertion has been made that65

... if the implementing statute were required to fit within the delegated
powers, in order to eliminate Missouri v. Holland, no treaty could thereafter
be enacted to provide for reciprocal rights to inherit land, or for similar local
matters, unless it depended on subsequent legislation in the forty-eight states.

In short, would the acceptance of the proposed constitutional amendment

require the consent of each of the forty-eight states to effectuate the
reciprocal treaties of friendship, commerce and navigation which are

so often concluded?

Assuming, arguendo, that the consent of the several states is neces

sary to implement such treaties by legislation, no insoluble problem is

presented, as is evinced upon an examination of the laws of the states
and the alleged policy of the Department of State.
Regarding the right of an alien to own or inherit land in this Nation,

it is observed that twenty-seven states grant to aliens the same rights of
land ownership and inheritance as are possessed by American citizens.
Nine states grant similar rights with the provision that the alien be
eligible for citizenship. Furthermore, due to the passage of the Immi

gration and Naturalization Act of June 27, 19 52,66 all restrictions on

nationalization because of race have been removed. Four states grant
an alien real property rights in accord with the rights reciprocally given
to American citizens by the alien's homeland. And eight states have
rules governing the right to hold land according to length of tenure, loca
tion or quantity of land.67
Therefore, even if this constitutional amendment did permit or cause

the states to have a voice in the rights of aliens to own and inherit land,
in at least forty states aliens possess the same rights as does any Ameri
can citizen.68 Such a proposition is not novel, as is manifested by the

63 Ibid.
64 Speech by Honorable Orie Phillips, supra, n. 27.
65 Sutherland, Restricting the Treaty Power, 65 Harv. Law Rev. 1305, 1335 (1952).
66 66 Stat. 239, 8 U. S. C. �� 1421, 1459 (1952).
67 3 Martindale-Hubell Law Directory, 1953, Digest of Laws; Hearings, supra, n. 15.
68 Sen. Rep., supra, n. 9, at 19.
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Consular Convention of 1853 with France. Article VII of that treaty
is very instructive on this point, and reads:68

In all the states of the Union, whose existing laws permit it, so long and to the
same extent as the said laws shall remain in force, Frenchmen shall enjoy the

right of possessing personal and real property by the same title and in the same

manner as citizens of the United States . . .

As to the States of the Union, by whose existing laws aliens are not permitted
to hold real estate, the President engages to recommend to them the passage of
such laws as may be necessary for the purpose of conferring this right.

One important feature concerning the treaties of friendship, com

merce and navigation often is overlooked, i.e., that all of these treaties
fall within the delegated powers possessed by Congress in the absence
of treaties, and therefore, no implementing legislation is necessary.7*
The Supreme Court has ruled that Congress' power over interstate com

merce and over foreign commerce is co-extensive.71 The interstate com

merce power has been extended into the "vast field of business and
other activities."72 It is difficult, therefore, to maintain that Congress
has the legislative power to remove prospective burdens on interstate
commerce arising out of purely local practices and conditions, and does
not possess, under the same constitutional provision, the legislative power
to remove burdens affecting aliens in this country, wherever Congress
deems such action necessary in order to promote the rights of American
citizens abroad in the interest of foreign commerce.73
In March of 1952, the Department of State issued a "Fact Sheet"

setting forth as the policy of the Federal Government that it would not
override state laws in the negotiation of commercial treaties.74 This
policy is consistent with the spirit and the letter of the Bricker Amend
ment,

The opponents of the proposed amendment have also contended that
it would impede the control of trade in narcotics through international
treaties. This contention is not sound. The clause, "which would be
valid in the absence of treaty," will never prevent the United States
from concluding treaties or international agreements regarding the con

es Hearings, supra, n. IS, at 1124.
70 Speech by Honorable Orie Phillips, supra, n. 27.
71 license Cases, S How. 504, 577 (U. S. 1847).
72 Roberts, The Court and the Constitution 58 (1951).
73 Hearings, supra, n. 15, at 1130.
74 Hearings, supra, n. 15, at 1123.
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trol of narcotics. Behind the contention that the clause would so im
pede the United States, is the case of Stutz et al. v. Bureau of Nar
cotics.75 There a lower federal court held that the Federal Govern
ment has the constitutional authority to regulate the growing of opium
poppies in the several states by virtue of a treaty concluded on that
subject prior to the passage of the Opium Poppy Control Act of 1942.
However, one must not lose sight of the fact that the court did not con
clude that Congress lacked the authority to regulate the growing of
opium poppies in the states under the commerce clause of the Constitu
tion. On the contrary, such authority is shown by the fact that one of
the express purposes of the 1942 Act is the regulation of interstate and
foreign commerce in opium poppies.78
Even less merit is found in the statement that this constitutional

amendment would interfere with the control of Atomic Energy.77 The
control of Atomic Energy is not at all affected. The Atomic Energy Act
of 1946 reflects the public policy of the people, providing for common
defense and security, for improvement of the public welfare, and for pro
motion of world peace.78 Congress further provided that the adminis
tration of the Act shall be consistent with the aforesaid public policy,
and "with the international arrangements made by the United States,"79
an international arrangement being construed as "any treaty approved
by the Senate or international agreement approved by Congress."80
Section 1806 of the Act declares the legislative power of Congress to
implement "international arrangements" concerning atomic energy either
with or without a treaty. Consequently, it cannot logically be stated
that the Bricker Amendment would preclude Congress from doing any
thing which it has already done by virtue of the 1946 Act.
It has also been variously asserted that the second clause of � 2 would

prevent the United States from concluding treaties with respect to ex
tradition81 and treaties with respect to the collection of debts from
United States nationals.82 Limitations of space prevent complete refuta-

75 56 F. Supp. 810 (N. D. Cal. 1944).
76 56 Stat. 1045 (1942), 44 U. S. C. � 311 (1946).
77 Sen. Rep., supra, n. 9, at 45-46, n. 31.
78 60 Stat. 775, 42 U. S. C. �� 1801-1819 (1946).
79 Ibid.; Hearings, supra, n. 15, at 1147.
80 Hearings, supra, n. 79.
81 Sen. Rep., supra, n. 9, at 20.

- 82 Ibid.
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tion of these objections. Suffice it to say that they are historically un

sound and reference is made to Holmes v. Jennerson83 for confirmation,
notwithstanding the special instance of Ware v. Hylton. More recently,
in 1922, Congress, without treaty, created the World War Foreign Debt
Commission to conclude debt agreements with foreign countries. This
exercise of legislative power over the debt matter was never even ques
tioned.84
It has often been urged that the "which" clause of the Bricker Amend

ment would prevent friendly armed forces from passing through the
states en route to repel an enemy force invading our shores from Alaska,
because such a force would be subjected to the impediments of state

law relating to the right to carry arms, the right to store explosives,
the right to quarter troops, etc.85 A strange contention indeed! Under
international law a friendly force would be subjected to neither federal

jurisdiction nor to state jurisdiction. Its exemption from state jurisdic
tion is in the same category of sovereign immunity as that extended to

the sovereign himself and his diplomatic representatives while in this

country.86
Accordingly, since an allied or friendly army is on our soil by the

official permission of the inviting sovereign, or sovereigns, it would not

be subject to the impediments of state law.

The question has also been posed whether remedies, other than � 2
of the amendment, would be just as effective in preventing abuse of the

treaty making power.87 An examination of the remedies available be

trays their inadequacy as safeguards for our constitutional freedoms.
Such remedies are: the so-called "Federal-State" clause, which may
be appended to a treaty; the understandings and reservations, which are

often placed in a treaty; and lastly, subsequent legislation, which may
be employed to abrogate a bad treaty.
To illustrate, the "Federal-State" clause is inserted into a treaty for

the purpose of protecting the balance of power existing between the
Federal Government and the states. An example of such a clause would
be the one which our United Nations representatives have been trying

83 14 Pet. 540 (U. S. 1840).
84 Hearings, supra, n. 15, at 1142.
85 Sen. Rep., supra, n. 9, at 47.
sa Exchange v. McFaddon, 7 Cranch 116 (U. S. 1812).
87 Sen. Rep., supra, n. 9, at 21-23.
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vainly to incorporate into the Draft Covenant on Human Rights.88
Serious question, however, has been raised as to the utility of such a

clause not only by the Senate Judiciary Committee and the American
Bar Association Committee on Peace and Law, but also by the New York
Bar Association.89 The latter Association remarked:90

... if we want to put a clause in the Covenant on this subject of Human Rights,
it would have to go further and provide that the Federal Government assumes

no obligation to enact legislation which it could not constitutionally enact, in
the absence of treaty. This would relieve the Federal Government from an

obligation to enact Federal Legislation, but even then it might be held that
under the rule in Missouri v. Holland Congress would gain power to fully im
plement the covenant although under no international obligation to do so.

Moreover, understandings and reservations are no greater panacea.
A reservation, on the one hand, is a clause appended to a treaty or some

part of it indicating that the whole or a part thereof is not acceptable;
an understanding, on the other hand, although making clear that the

88 Hearings, supra, n. IS, at 1166. Such a clause would read as follows:

1. A federal state may, at the time of signature or ratification of or accession to

this Covenant, make a declaration stating that it is a federal state to which this article

is applicable. In the event that such a declaration is made, paragraphs 2 and 3

of this article apply to it. The Secretary General of the United Nations shall inform

the other states parties to this covenant of such declaration.

2. This covenant shall not operate so as to bring within the jurisdicion of the
federal authority of a federal state making such declaration any of the matters re

ferred to in this covenant which independently of the covenant would not be within
the jurisdiction of the federal authority.
3. Subject to paragraph 2 of this article, the obligations of such federal state shall be:

a. In respect of any provisions of the covenant, the implementation of which is,
under the constitution of the federation, wholly or in part within federal jurisdic
tion, the obligations of the federal government shall, to that extent, be the same

as those of parties which have not made a declaration under this article.

b. In respect of any provisions of the covenant, the implementation of which is,
under the constitution of the federation, wholly or in part within the jurisdic
tion of the constituent units�whether described as states, provinces, cantons,
autonomous regions, or by any other name�and which are not, to this extent,
under the constitutional system bound to take legislative action, the federal gov
ernment shall bring such provisions with favorable recommendations to the notice

of the appropriate authorities of the constituent units in relation to those pro

visions of the covenant. The federal government shall transmit such informa

tion received from the constituent units to the Secretary General of the United

Nations.
89 Sen. Rep., supra, n. 9, at 22.
90 Hearings, supra, n. IS, at 621.
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treaty has been approved conditionally, provides that the approbation
of it or a portion thereof depends upon certain interpretations or con

structions. Notwithstanding the Senate's unquestioned authority to
attach either or both of these devices to a treaty, they are, in view of
modern treaties, no longer adequate. Reservations and understandings
are in effect counteroffers and incorporation of them into a treaty
ordinarily calls for extensive renegotiation of the entire treaty. John
Foster Dulles has said:81

The whole area of reservations is one which you know is subject to a good deal
of doubt and question. ... It is my view that in the case of most treaties at
least the insertion of a reservation which is not accepted by the other party in
effect negates the treaty. There is no validity any more. . . .

It is also interesting to note that even if reservations and understand
ings are appended to treaties, the consequences of Missouri v. Holland
would not necessarily be avoided, for what would prevent Congress from
enacting legislation pursuant to such a treaty which it could not enact in
the absence thereof?

Subsequent legislation is no adequate safeguard of the treaty power.
Would a President who put his signature to a treaty repudiate the same

instrument, even though it were bad? Obviously not, for fear of the
international repercussions that would ensue. But should he feel duty
bound to do so, a two-thirds vote of those present in both the Senate
and the House of Representatives would be necessary to override his
veto. It seems incredible that our Nation would repudiate one of the
multi-lateral treaties, now under consideration in the United Nations.
This Government should never break its solemn agreements and there
fore subject itself to the same criticism it has been hurling at another
nation for years.92
In brief, section 2 of S. J. Res. 1 would place the responsibility of

internal legislation where it belongs�with the Congress; and it would

place this Nation on a par with the other countries of the world in so

far as the internal effect of a treaty is involved.93 In this latter regard,
it is observed that, in addition to the United States, there are only four
countries�Cuba, Mexico, Liberia and the Philippines�wherein a treaty
becomes the domestic law of the states or provinces therein upon rati
fication by a national legislature. The constitutions of twenty-four other

�i Id. at 893.
92 Speech by Honorable Orie Phillips, supra, n. 27.
93 29 Canadian Bar Rev. 969 (19S1).
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countries require all treaties to be submitted to the approval of a national
legislature, while by far the largest group of twenty-eight requires par
liamentary approval of all treaties which affect internal law, the rights
of citizens, or which need implementation.94
Section 2 of this amendment also removes a problem of constitutional

construction.95 By application of Matbury v. Madison96 the Supreme
Court in the future may declare an act of Congress implementing a treaty
which affects the domestic concerns of the states unconstitutional in so

far as that act conflicts with the Constitution. Although the Supreme
Court has refused to review the merits of treaties, due to their "political"
nature,07 the internal effect of such treaties is separable from the inter
national obligations set forth therein.98 Henceforth any legislation en

acted pursuant to a treaty which affects the internal affairs of the states

would have to stand this test of constitutionality.
In consequence of � 2 of this amendment, the Jeffersonian interpreta

tion of the scope of the treaty making power will be preserved and a

dangerous device by means of which the President and the Senate could

enlarge their power beyond that intended will be removed.99

Section 3 of the Bricker Amendment

To limit the treaty power without limiting the executive power to

make international agreements would be both illogical and incongru
ous.100 Therefore, � 3 of the Bricker Amendment was formulated to

read: "Congress shall have power to regulate all executive agreements
with any foreign power or international organization. All such agree
ments shall be subject to the limitations imposed on treaties by the
article." As employed in the amendment, the phrase "executive and
other agreements" includes every agreement and understanding made

by any official of the executive branch with any foreign power or in
ternational organization and not submitted to the Senate for ratification
as a treaty.101

94 Hearings, supra, n. IS, at 1113-1124; A. B. A. Rept., supra, n. 8, at 11.
95 Sen. Rep., supra, n. 9, at 12.
9� 1 Cranch 137 (U. S. 1803).
97 United States v. Domestic Fuel Corp., 21 C. C. P. A. (Customs) 600, 71 F. 2d 424,

430 (1934).
98 Cf. Z. & F. etc., v. Hull, 72 App. D. C. 234, 238, 114 F. 2d 464, 468, n. 13 (1940).
99 Jefferson, 4 Manual of Parliamentary Practice 110.
100 Sen. Rep., supra, n. 9, at 27.
101 Id. at 24.



282 The Georgetown Law Journal [Vol. 42: p. 262

As is well known, executive agreements are widely used and include
all types of international agreements and treaties. For example, those
made with prior authorization or subsequent approbation of Congress
are called "congressional-executive agreements", and those made by
the Chief Executive alone and without any word from Congress are

deemed "presidential-executive."102 Approximately eighty-five per cent
of those concluded in 1951, for example, were of the former class, while
fifteen per cent were of the latter type.103
No express constitutional sanction has been found for the conclusion

of executive agreements by the President. Nevertheless, this power in
the Executive has been recognized by the Supreme Court.104

Since the Supreme Court has never ruled on the subject, great confu
sion has existed as to whether or not the Congress possesses power to

regulate executive agreements.105 Section 3 of the proposed amendment
was formulated to eliminate this confusion and settle all doubt in favor
of Congress.106
Furthermore the effective sphere of action of the executive agree

ment and the treaty have been the subject of great conflict in recent years.
It is often said that international agreements involving political issues
or changes in national policy, particularly if such agreements are of

permanent character, should be effected by treaty.107 International

agreements carrying out the details of well-established national policies
or involving temporary arrangements may, however, be concluded by
executive agreement. It is intended that � 3 of the amendment set in
motion the machinery necessary to draw a clear line between the scope
of the treaty on the one hand and the executive agreement on the other.
Whatever its scope may be, it is clear that since United States v. Pink108
an executive agreement is the law of the land in the sense that it over
rides contrary state laws and policies.109

102 Ibid.; McDougal and Lans, Treaties and Executive Agreements, 34 Yale L. J. 181,
205 (1945).

i�3 Ibid.
104 Missouri v. Holland, supra, n. 7; United States v. Curtiss-Wright, supra, n. 18;

United States v. Pink, 315 U. S. 203 (1942).
105 Hearings, supra, n. 15, at 932, 892, 983.
106 Sen. Rep., supra, n. 9, at 24.
101 See, eg., Sayre, The Constitutionality of the Trade Agreements Acts, 39 Col. Law

Rev. 751, 755 (1939).
i�8 315 U. S. 203 (1942).
109 Sen. Rep, supra, n. 9, at 27.
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Opponents of the Bricker Amendment have attacked � 3 on the ground
that it would demote the Commander-in-Chief.110 Here the argument,
similar to the one made in opposition to � 2 of the amendment, is that
the defense of the United States would be strangled in red tape by � 3.

Again the illustration given is that a friendly foreign army passing
through the states en route to meet an invading enemy would have its
progress halted by virtue of the fact that any agreements between the
commander of the friendly force and the Commander-in-Chief of our
force could not become effective as internal law in the United States
save through legislation, and that Congress would have to go through
the long and tedious process of enacting laws so that the allied force
could carry pistols without state licenses, could rush supplies to the
front without violation of the state speed laws, and could deploy troops
on the battlefields without being technical trespassers.
The simple answer to all this, we repeat, is that since the friendly

force is here by invitation it enjoys sovereign immunity.111 Further
more Congress can regulate the activities of the Commander-in-Chief112
and, faced with an invasion, one can safely assume that it would speedily
enact all regulations necessary to avoid delaying the friendly force.
The further assertion has been posed that � 3 strikes at the diplomatic

power of the President in representing this country in its relations with
foreign countries.113 By way of illustration, the Department of State
has cited the following executive agreements in the international field
that would have been impossible to conclude, had the proposed provision
been in force and effect at the time they were made: The Japanese sur

render, the creation of the Far Eastern Commission, the German sur

render, the agreements with our allies for the occupation of Western

Germany, the arrangement for the conduct of our operations in the
Boxer Rebellion and its settlement, and the arrangements made with
Mexico in 1882 covering the passage of troops of either country over

the border in connection with Indian depredations.114
Taking into consideration the powers of the President as Commander-

in-Chief and the conduct of Congress in the past, it is questionable that
these agreements could not be concluded even if � 3 were in effect. As

"0 Id. at 49.
in Exchange v. McFaddon, supra, n. 86.
ii2 Ex parte Quirin, 317 U. S. 1, 25-27, 29 (1942); Youngstown v. Sawyer, 72 U. S.

775 (1952).
113 Sen. Rep., supra, n. 9, at 50.
i� Id. at 51.
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to the Japanese surrender, the creation of the Far Eastern Commission,
the German surrender and the agreements for the occupation of Western

Germany, the powers given to the Commander-in-Chief under the Con

stitution would permit him to enter into such agreements. Again, in
Ex parte Quirin115 the Supreme Court stated that "The Constitution
invested the President as Commander-in-Chief with the power to carry
into effect all laws passed . . . for the government and the regulation of
the Armed Forces." Therefore, it seems that the President, acting
under his power as Commander-in-Chief, could have made the fore

going agreements, at least until all the terms of the peace were concluded.

Furthermore, a procedural encumbrance is said to flow from the

acceptance of � 3 in that double congressional authorization regarding
those agreements connected to the domestic concerns of the states would
be required.11*
Even though an executive agreement has been authorized by both

houses of Congress in advance, under � 3 it would be resubmitted and

passed by both houses before it could become effective as the internal
law of the states. The President would have to sign his name to the
same agreement twice.117 For example, in the Trade Agreements Acts,
Congress authorized the President to conclude agreements for the re

ciprocal lowering of tariffs. Such agreements become the internal law
of the states without further legislation. Therefore, it is argued, that
were � 3 of the proposed amendment in existence at the time, Congress
would have been required to re-enact the agreements to make them in
ternal law in the states.

Perhaps this duplicate scrutiny is not a bad thing. Depending on

the importance of the agreement to be concluded, the Congress might
or might not resort to this so-called "wasted motion". In authorizing,
for example, reciprocal trade agreements, Congress could certainly pro
vide in the same act that such agreements would become internal law
without further legislation. But where an agreement is of grave political
consequence, such as the one at Yalta, Congress might be wise to retain
its authority to take a second look. Thus, if the latter be the case,
Congress would then have an opportunity to study the instrument
and the manner in which it would affect the domestic rights and duties of
our citizens.

115 See n. 112, supra.
1,6 Sen. Rep, supra, n. 9, at 52.
117 Ibid.; hearings, supra, n. 15, at 830, 838.
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Present curbs against the possible abuse of executive agreements seem

inadequate. They are said to include the power of Congress to overcome

by legislation the internal effect of an executive agreement, the power
of Congress over the purse, and the present "friendly cooperation" be
tween the three departments of government.118
Beyond question, Congress has the power to repeal an executive

agreement that has been concluded, in the event the executive has im
properly exercised his authority.119 But as was said before, unilateral
repudiation of an international agreement would cause this Government
to lose face with its international neighbors.
As to executive agreements already concluded, it is further noted that

Congress is faced with a fait accompli. Illustrative of such an agree
ment is the one made at Yalta. With respect to it, Mr. Dulles pointed
out that there were both military provisions and political provisions in
volved. Undoubtedly the President acted within his authority as Com
mander-in-Chief with regard to the military provisions. But whether he
so acted with regard to the political ones is doubtful. Regardless of the
propriety or impropriety of the President's actions, when Congress be
came aware of what was done at Yalta, it was too late to alter that agree
ment short of war.120
Mr. Dulles has further commented that many of these political deci

sions of the Yalta agreement have no legal effect until made as treaties.121
But as one Senator expressed himself: "I agree they never had force of
law. They were completely illegal and invalid, but it is done."122 There
seems to be general agreement that the Yalta provisions had no force
and effect as law. It seems further that to imagine a peacetime situation
similar to Yalta is nearly impossible; nevertheless, these are the days
of the impossible and to forestall another such meeting and agreement
� 3 has been made a part of the Amendment. War would never again
be a likely consequence of a congressional attempt to undo executive
action.
The power of Congress over the purse is likewise an insufficient safe

guard against abuse of the executive power. In many instances, Con-

118 Hearings, supra, n. IS, at 828.
n� Sanchez v. United States, 216 U. S. 167 (1911); Hijo v. United States, 194 U. S.

31S, 324 (1904); Horner v. United States, 143 U. S. 570 (1892); Head Money Cases,
112 U. S. 590, 597-599 (1884).

120 Sen. Rep, supra, n. 9, at 26.
121 Hearings, supra, n. 15, at 873-874, 885.
122 Id. at 885.
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gress does not learn of executive or other international agreements until

long after they are made at which time the power over the purse is, of
course, ineffective. For example, the Roosevelt-Katsura agreement of
1905 was not known until 1924; the Lansing-Ishii agreement contained
a secret clause unknown until 1922; and many of the political decisions
made at Yalta remained undisclosed for years after they were made.123
Xor is "friendly cooperation" between the three departments of gov

ernment an effective restriction upon executive agreements.124 There

fore, there is no assurance that the cooperation provided by a friendly
administration would continue in the future. By accepting � 3, no one

would have to wonder whether an incoming administration would follow
a philosophy of "friendly cooperation".
In short, � 3 is designed to prevent any inherent abuse in the making

of executive and other agreements. Any danger that might exist as to

Congress improperly exercising this power to "regulate" agreements is

minimized, first by Presidential veto, and secondly by the power of the

Supreme Court to strike down any unconstitutional Act of Congress.

Recent Developments

On July 22, 1953, Senator Knowland, the acting Chairman of the Re

publican Policy Committee, introduced the Administration-supported
substitute for the Bricker Amendment. The Knowland amendment
reads as follows:125

Section 1. A provision of a treaty or other international agreement which con

flicts with the Constitution shall not be of any force or effect. The judicial
power of the United States shall extend to all cases, in law or in equity, in
which it is claimed that the conflict described in this amendment is present.
Section 2. "When the Senate consents to a ratification of a treaty the vote shall
be determined by yeas and nays, and the names of the persons voting for and

against shall be entered on the journal of the Senate.
Section 3. When the Senate so provides in its consent to ratification, a treaty
shall become effective as internal law in the United States only through the
enactment of appropriate legislation by the Congress.

The differences between this "substitute" and S. J. Res. 1 are so pro
nounced that it is questionable whether the Knowland amendment is a

compromise or a counterattack. The crux of the Bricker Amendment is

123 Borchard, Treaties and Executive Agreements�A Reply, 54 Yale Law J. 616, 659

(1945) ; Sen. Rep, supra, n. 9, at 25, 26.
124 Hearings, supra, n. 15, at 828.
125 99 Cong. Rec. 11091 (Aug. 1, 1953)
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to place the same restrictions on the treaty making power as the Con
stitution places on the Congress. The Knowland amendment does not
contain any such restrictions, and ultimately its effect will be determined
only by the courts.
On August 18, 1953, Senator Knowland's resolution was analyzed by

Senator Bricker.126 Regarding � 1 of the proposed substitute, he ob
served that S. J. Res. 1 has one thing in common with it, and that is,
that both provide that a treaty in conflict with the Constitution is of no
effect. The Senator further observed that the Knowland amendment
fails to accomplish any of the following objectives:127

1. Prevent treaties from becoming effective as internal law except through
legislation ;
2. Prevent executive agreements from becoming effective as internal law except
through legislation;
3. Prevent Congress from acquiring by treaty legislative power denied to it by
the Constitution in the absence of treaty;
4. Prevent Congress from acquiring by executive agreement legislative power
denied it by the Constitution in the absence of such agreement; and,
5. Confirm the power of Congress under the necessary and proper clause of
the Constitution to regulate the making of executive and other agreements.

Comparing the second sentence of the Knowland resolution with Arti
cle III of the Constitution, a close similarity between the two is seen.

Article III provides that "The judicial power shall extend to all Cases,
in law and equity, arising under . . . treaties made, or which shall be
made." At first glance, a possible interpretation of the language in the
Knowland amendment is that it is devoid of meaning. But obviously it
has meaning, for were it before the Supreme Court, it seems reasonable
to believe that it would not be presumed that the Senate was restating
Article III of the Constitution. Accordingly, a difference has been dis
cerned between judicial review being limited to "cases arising under
treaties" and judicial review being extended to "cases in which it is
claimed" that some conflict exists. Senator Bricker and his supporters
feel that this difference alone would lead our Nation to speak interna

tionally with two voices.128 For example, under the Administration reso

lution, an American citizen might contest in the courts the validity of
the Korean armistice. Clearly the Supreme Court would uphold the
armistice. But to dispose of the case, the Court would have the responsi
ve 99 Cong. Rec. 11092.
127 99 Id. at 11091.
128 99 Id. at 11094.



288 The Georgetown Law Journal [Vol. 42: p. 262

bility of interpreting the Knowland provision, because the second sen

tence of the first section thereof would so direct. In so interpreting the

agreement, the Court could construe the armistice agreement in a man

ner different from that given to it by the parties thereto. If such a

situation should arise, it is conceivable that our foreign policy would be

quickly undermined.129
Under S. J. Res. 1, on the other hand, the Supreme Court would never

be compelled to review non-domestic political contests arising out of
international agreements. It would be made to review the constitu

tionality of any Act of Congress enacted pursuant to a treaty that would
affect the domestic concerns of the several states.130
As to � 2 of the proposed Administration substitute, while not ob

jectionable, it seems immaterial. The recording of "yeas" and "nays"
whenever a treaty is ratified is primarily a problem of Senate procedure,
which can be taken care of by a change in the Senate rules, or by the
request of one-fifth of the Senators present.131
With respect to � 3 of the Knowland substitute, the language is sub

ject to misinterpretation. At first blush, there appeared to be a suffi
cient safeguard against the possible abuse of the treaty making power.
But a closer look reveals that the safeguard is not there at all; what
happens if the Senate does not provide in its consent to ratification that
a treaty shall become effective as internal law in the United States only
through legislation by the Congress? To ask the question is to answer it.
The protection against improper use of the treaty making power is lost.
Aside from what has been discussed, it seems doubtful that the states

would ever ratify the Knowland substitute, for to ratify it would be to

confirm the right of the treaty making power to take away rights re

served to the states by the Tenth Amendment.
An even greater danger is seen to lie in � 3 of Senator Knowland's

resolution. It would extend the doctrine of Missouri v. Holland, by
writing into the Constitution the power of Congress to make any treaty
internal law simply by passing the appropriate act. For example, in the
first test case before the Supreme Court, the Court could rule that the

legislation is appropriate to the Constitution, as the treaty power is
unlimited under the Constitution. Therefore, it follows that the doctrine
of Missouri v. Holland would be forever imbedded in our Constitution.132
i29 Ibid.
130 ibid.
131 99 Id. at 11093.
132 Ibid.
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Conclusion

It can safely be said that the proposed Administration substitute
places no restriction upon the treaty power. However, Senator Know-
land's resolution deserves real consideration since it is the first attempt
by the Administration to see if its views cannot be reconciled with those
of Senator Bricker and his followers. Both sides seem to desire the

spelling out of the scope of the treaty making power so that it can never

be subjected to abuse. Even if no compromise results, the Bricker
Amendment is desirable since it is a proper restriction of the treaty
making power through constitutional amendment, thereby insuring
the essential character of our Government, the rights of the states, and
the preservation of the basic liberties of the people. When all debate
has terminated, it is hoped that the Senate will have heeded the views
expressed by Jefferson at the time our Bill of Rights was in the throes
of controversy: "In questions of power, let no more be said of confidence
in man, but bind him down from mischief by the Chains of the Consti
tution."

D. P. ALAGIA



RECENT DECISIONS
ADMIRALTY�Damages Resutttkg from the Negligence of the Coast

Guard Dtjbtng a Rescue Operation Are Not Recoverable Against
the United States Under the Public Vessels Act of 192S.

During rough weather and heavy seas off the Jersey Capes in the Atlantic
Ocean, the plaintiff 's sea-going barge, Harford, was involved in a collision with
another barge. As a result of the damage sustained in the collision, the Har
ford was unable to continue in tow and was having difficulty in the heavy
seas. The Coast Guard was notified and the Coast Guard cutter, Mohawk,
arrived at the scene and after taking the Harford in tow, proceeded with her
to the Harbor of Refuge in the Delaware Bay. The stormy weather had con

siderably abated by the time the two vessels reached the entrance to the Har
bor. The Mohawk originally set a coarse mid-way between the cape or

southern end of the entrance, and the Breakwater to the north, but altered
this course because of the presence of a vessel in tbe harbor entrance. The
Mohawk next decreased her speed in order to shorten the tow and permit
a circling movement once the two vessels were in the Harbor. The decreased

speed coupled with faulty steering on tbe part of the barge resulted in the
starboard side of the Mohawk striking the end of the Breakwater. To pre
vent further damage to the cutter, the towing hawser was ordered cut and the
Mohawk drifted away from the Breakwater, but the Harford, cut adrift and
at the mercy of the current, was pounded against the Breakwater and sus

tained considerable damage. The plaintiff filed a libel in admiralty against the
United States in the Federal District Court for Delaware for the alleged negli
gence of the Coast Guard. The district court found both vessels at fault,
the Mohawk in failing properly to navigate the Harbor entrance and the Har
ford in steering in a faulty manner; the Government was ordered to pay one-

half of the Harford's damage. Both parties appealed. Held, the district court
erred in ruling as a matter of law that the United States might be held liable
for the negligence of the Coast Guard in a rescue operation at sea. Dougherty
v. United States, 207 F. 2d 626 (3d Cir., Sept 9, 1953).
The circuit court's decision in the instant case is of primary importance be

cause of its judicial interpretation of the Public Vessels Act of 1925, 43 Stat
1112 (1925), 46 U. S. C. �� 7S1 et seq. (1946), as applied to the rescue

operations of the Coast Guard, The finding of the district court was novel in
that it was the first time that the United States has been held liable for the

negligence of the Coast Guard in a rescue operation under the Public Vessels
Act of 1925. Since the district court's ruling there have been a number of suits

seeking relief for Coast Guard negligence. The controversial nature of the

problem is indicated by the fact that three of the seven judges dissented in the

present case, with Chief Judge Biggs writing a vigorous and lengthy dissent,

290
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The principle of sovereign immunity deprives the federal courts of jurisdic
tion in admiralty suits against the Government, absent a statutory waiver of
such immunity. United States v. Caffey, 141 F. 2d 69 (2d Cir. 1944). Prior
to 1916, the only recourse available to a private shipowner whose vessel had
been damaged due to the negligent operation of a ship owned and operated by
the Government was to secure from Congress the passage of a private act to

grant relief in a particular case. The United States, however, operated under
no such handicap; it could, and often did, recover from private owners for
damage to Government vessels. Recognition of the inadequacy and incon
venience of the situation led Congress to pass the Shipping Act of 1916, 39
Stat. 728 (1916), which permitted suits in admiralty to be brought against the
United States for negligence of merchant vessels which were owned by the
United States or in which it had an interest.
The Supreme Court in construing the Shipping Act of 1916, held that the

statutory waiver of sovereign immunity permitted in rem actions in admiralty
against the Government. The Lake Monroe, 250 U. S. 246 (1918). This
ruling resulted in embarrassing delays to the Government since it permitted
arrest and seizure of the vessel itself incident to an in rem proceeding. In an

attempt to alleviate the inconvenience of in rem actions, Congress passed the
Suits in Admiralty Act, 41 Stat. 525 (1920), 46 U. S. C. � 741 (1946), which
provided that admiralty actions against the Government should be limited to

libels in personam. At the time of the passage of this act, it was suggested
to Congress that coverage of the act be extended to include public vessels as

well as merchant vessels owned and operated by the United States. Hearings
before House Committee on the Judiciary, S. 3076, 66th Cong., 1st Sess.

(1919). This proposal went unheeded, however, and the Suits in Admiralty
Act of 1920 was limited to coverage of Government merchant vessels.
As was true in the case of the Shipping Act of 1916, the pressure exerted

upon Congress through the introduction of private bills requesting relief against
torts of public vessels resulted in the passage of the Public Vessels Act of 1925,
supra. Section 1 of this act provides "That a libel in personam in admiralty
may be brought against the United States, ... for damages caused by a public
vessel of the United States. . . ." Section 2 continues: "Such suits shall be

subject to and proceed in accordance with the provisions of . . ." the Suits in

Admiralty Act of 1920, 41 Stat. 525.
In the leading case of Canadian Aviator v. United States, 324 U. S. 215, 222

(1945), the Supreme Court, interpreting the Public Vessels Act of 1925, held
that while it recognized as a rule of statutory construction that a sovereign
waiver of immunity must be strictly construed, "... Congressional adoption
of broad statutory language authorizing suit was deliberate and is not to be
thwarted by an unduly restrictive interpretation." In that case the court fur
ther held that the use of the term "caused by a public vessel", constituting
as it does an adoption of the terminology of admiralty law, must be interpreted
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as including the personnel of a vessel; the ship being treated as a juristic per
son through which the negligence of the personnel is reflected.
The majority of the court in the instant case, although recognizing the statu

tory construction by the Supreme Court in the Canadian Aviator case, supra,
was disinclined to apply the Public Vessels Act of 1925 to the facts of the pres
ent case. The court reasoned that the act of 1925 extended liabihty to the
United States only in so far as the principles of law and rules of practice ob
tain in like cases between private parties; since the Coast Guard's role in rescue

operations is a unique one in that they claim no salvage and have therefore,
no counterpart in the realm of private vessels, the situation in the instant case
falls outside the ambit of the statute.
The majority were also of the opinion that public policy dictates that statu

tory liability be not extended to the Coast Guard in rescue operations. It

explained*
There are two arrows in the quiver of this public policy. The first may be
directed to the inevitable consequence on the morale and effectiveness of the
Coast Guard if the conduct of its officers and personnel in the field of rescue

operations ... is to be scrutinized, weighed in delicate balance and adjudicated
by Monday-morning judicial quarterbacks functioning in an atmosphere of ser

enity and deliberation far from the madding crowd of tensions, immediacy and

compulsions which confront the doers and not the reviewers.

The second "arrow of public policy'' involves a consideration of the danger
of delay in rescue operations, the effect of which would be detrimental to both
our merchant marine and that of other nations with whom we trade. The court

painted a vivid picture of the salutary role which the Coast Guard has per
formed in field of rescue work and the unselfish adherence to duty in the
face of the hazards of rescue at sea. The majority announced a reluctance to

impose a liability in the light of the fact that since the passage of the Public
Vessels Act of 1925, there has been no attempt to impose hability on the Coast
Guard for its conduct in rescue operations.
The principal dissent in the instant case, that of Chief Judge Biggs, Dough

erty case, supra, at 637, takes issue with the majority on both its failure to

apply the Public Vessels Act of 1925, as interpreted by the Supreme Court in
the Canadian Aviator case, supra, and on its determination of public policy.
Judge Biggs, voicing his disapproval of the majority in strong language, felt
that the majority was "... substituting sentiment for the plain provisions of
the Public Vessels Act." He was of the opinion that the court was not free
to determine the applicability of the act, since the Supreme Court had already
determined that the act applied to all public vessels. Judge Biggs went on to

point out that the fact that the Coast Guard makes no salvage claim is not

persuasive since a private salvor could renounce any claim to salvage and
still not be free from suit for independent injuries resulting from rescue acts.

The majority failed to distinguish, he continued, between an ineffectual attempt
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at rescue because of the negligence on the part of the rescuer and an inde
pendent act of negligence on the part of the rescuer after the danger is past.
It is in this latter category that the negligence of the Mohawk must fall since
the original attempt at rescue had substantially succeeded, the negligence of
the Mohawk having been committed in comparatively calm seas and clearly
independent of the original rescue attempt. After reviewing a number of lead
ing cases and authorities, Judge Biggs concludes that, "If independent (viz.,
distinguishable) injury has resulted from the negligence of the salvor the award
is affected in almost every instance."

Congress, in adopting the Public Vessels Act of 1925, and the prior statutes
concerning operation of public vessels, had as its purpose the lifting of the
cloak of governmental immunity in the field of Government operation of mer
chant and public vessels. The writer submits that it is the duty of the judi
ciary to implement this intent whenever its applicability becomes manifest.
The majority in the instant case felt that Congressional intent is not clear as

to the negligence of the Coast Guard. The dissenting judges have voiced their

disapproval of what Chief Judge Biggs refers to as "A special rule of exemp
tion ... for Coast Guard vessels." The question of public policy in the sphere
of governmental immunity is a frequent and troublesome one but it is of vital
interest to the public in general that the grievances of the maritime public be

granted relief against an agency of the Government which has undertaken the

responsibility of directing and guiding the lives and fortunes of those who
use our seas as a means of livelihood and recreation. The extension of the
Public Vessels Act of 1925 to the rescue operations of the Coast Guard would
have a beneficial effect which would outweigh the deleterious impact on the
effectiveness and morale about which the majority are concerned.

JOSEPH T. WALSH

CONFLICT OF LAWS�Mere Solicitation of Business Through the

Medium of Television Does Not Constitute Doing Business, So as

to Manifest a Foreign Corporation's Presence in the State, and
Place It Under the Jurisdiction of the State Courts.

The defendant, Charles Antell, Inc., is a Maryland corporation engaged in
the manufacture and sale of a hair application. Defendant paid a local tele
vision station in Utah for time to advertise its product, and the spokesman
for the foreign corporation invited the televiewers to place orders for the appli
cation by phoning the number flashed on the television screen. The number
was that of the television station, where calls were received and the names of

prospective purchasers were taken. These orders were then forwarded to the
defendant in Maryland, and the defendant in return, mailed the product to
the purchaser, C. O. D. The only compensation which the television station
received was the regular advertising fee. Plaintiff, a resident of Utah, placed
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an order with the television station, and subsequently received defendant's

product by mail from Maryland, C. 0. D. Plaintiff claimed she was injured by
using the product, and attempted to sue the Antell Co. by serving the TV
station manager in Utah. Plaintiff contended that Antell was doing business
in Utah and that the TV station was its office, and therefore service on its

manager was sen-ice on Antell. Held, mere solicitation of business by televi

sion, press, radio, or in periodicals, with nothing more, is not sufficient to

constitute doing business which would give the state courts jurisdiction over

the foreign corporation. McGriff v. Charles Antell, Inc., 256 P. 2d 703 (Utah
1953).
State courts have generally recognized that the doing of business by a foreign

corporation within the boundaries of the state forms a basis for the courts'

personal jurisdiction over the foreign corporation. International Harvester v.

Kentucky, 234 U. S. 579 (1914). There has been little uniformity, however,
with regard to the problem of what constitutes doing business within the state.
It has been held that mere solicitation of business within a state, and nothing
in addition to that solicitation, is not enough to justify the assumption of juris
diction by a state court. Campbell v. U. S. Radiator Corporation, 86 X. H.

310, 167 Atl. 558 (1933), Hoffman v. D. Landreth Seed Co., 220 S. C. 193,
66 S. E. 2d 813 (1951). On the other hand, solicitation plus systematic, but
ill-defined activities have furnished some state courts with adequate grounds
for concluding that a foreign corporation was present within the state for pur
poses of service of process. Wilson v. Hudson Motor Car Co., 28 F. 2d 347

(D. Neb. 1928); Wheeler v. Boyer Fire Apparatus Co., 63 N. D. 403, 248
N. W. 521 (1933). There can be no hard and fast rule, and each case is de
cided according to its specific facts. McGriff v. Charles Antell, Inc., supra, at
704.
An early case dealing with this problem was People's Tobacco Company v.

American Tobacco Company, 246 U. S. 79 (1918). In that case, the American
Tobacco Co. advertised its product and sent its agents into Louisiana for the

purpose of solicitation. The Supreme Court found that since the agents had
no authority beyond mere solicitations, the corporation was not doing business
in Louisiana. In accord with this early case was Minnesota Commercial Men's
Association v. Benn, 261 U. S. 140 (1923). The question of mail-order insur
ance was at issue in that case, and the Supreme Court felt that the insurance

company was not doing business within the state merely because it insured resi
dents of that state, mailed notices to beneficiaries in that state, and solicited

policy-holders by mail. The Supreme Court had always looked for sohcitation

plus some additional activity before permitting a state to claim jurisdiction
over a foreign corporation.
In 1945, the Supreme Court somewhat liberalized the concept of corporate

presence in the case of International Shoe Co. v. Washington, 326 U. S. 310

(1945). The International Shoe Company had no offices in the state of Wash-
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ington, but employed salesmen who resided in Washington, and whose activi
ties were confined to that state. Each salesman was provided with samples,
which he displayed to prospective purchasers. He then took orders and for
warded them to the sales office in Missouri. The Shoe Company relying on

prior authority, contended that mere solicitation of orders for the purchase of

goods within the state, to be accepted outside the state and filled by shipment
of the goods in interstate commerce did not render the corporation amenable
to suit within the state. Mr. Chief Justice Stone delivered the opinion of the
Court in which it was held that the demands of due process as regards a per
sonal action against a foreign corporation "... may be met by such contacts

of the corporation with the state of the forum as make it reasonable, in the con

text of our federal system of government, to require the corporation to defend
the particular suit which is brought there." International Shoe Co. v. WashA
ington, supra, at 317. It was found that the systematic and continuous activi
ties throughout the years resulting in a large volume of business, manifested
the corporation's presence within the state.
In later decisions, the Supreme Court has repeated the "contact rule" set

down in the International Shoe case, Nippert v. Richmond, 327 U. S. 416

(1946); United States v. Scophony Corp., 333 U. S. 795 (1948); Traveler's
Health Association v. Virginia, 339 U. S. 643 (1950). This doctrine has also
found ready acceptance in the lower federal courts, Cloverleaf Freight Lines v.

Pacific Coast Wholesalers Ass'n, 166 F. 2d 626 (7th Cir. 1948); Bomze v.

Nardis Sportswear, 165 F. 2d 33 (2d Cir. 1948), and its limiting effect has
been recognized in various state courts. Schilling v. Roux Distributing Co.,
59 N. W. 2d 907 (Minn. 1953).
It is generally felt that International Shoe Co. v. Washington, supra, estab

lishes the outer limit to which a state court may go in claiming jurisdiction
over a foreign corporation. Less corporate activity is now required than for

merly, and it seems clear that it is no longer necessary for a foreign corporation
to actually do business in the classic sense in order to establish a basis for the

local forum's jurisdiction. The requirements of due process are met if the

foreign corporation solicits business and pursues systematic activities of a sub

stantial but not clearly denned nature. It appears reasonable to infer from

the International Shoe case that the substantial activities, the "contacts" of

the corporation within the state, may be provided by the solicitation itself.

There is no doubt that Charles Antell Co. was not doing business in the

accepted sense. However, in Wein v. Crockett, 113 Utah 301, 195 P. 2d 222

(1948), the Utah Supreme Court had approved assumption of jurisdiction where

process had been served on the agent of a non-resident individual under a

Utah statute requiring licensing, and providing for the regulation of transactions

of a foreign corporation within the state of Utah. The court in the instant case

failed to explore the effect of this statute and of the Wein case, on the fact

situation before it. The two cases give rise to a latent inconsistency which
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should be resolved by the Utah Supreme Court, It does not appear, however.
that either case exceeds the bounds described in the International Shoe case.

A recent Minnesota case, Schilling v. Rota Distributing Co., supra, stands
in direct opposition to the principal case and should be compared to it. In
the Schilling case, a foreign corporation employed a district manager and other

persons for the purpose of encouraging the sale of defendant's products in
Minnesota. All orders were sent to the home office of the foreign corporation
and goods were delivered directly to the purchasers. The court held that the
defendant was amenable to suit in Minnesota, citing the "contact rule" of the
International Shoe case as controlling.
The Utah court, in the Antell case, refused to take full advantage of the

outer limit�the minimum contact rule�which it had seemed to accept earlier
in IFefn v. Crockett, supra. Although the quantum of "contact" does not seem
to differ greatly from one case to the other, such refusal, if generally followed,
would work a great hardship on local residents by depriving them of the forum
of convenience. At the same time, the foreign corporation whose products are

shipped into other states would be put beyond the regulatory power of any
state except the one in which it is domiciled.

EDWIN L. METERING

CONTEMPT�Insurance Companies which Authorized Publication of

Advertisements in National Magazines Showing How Excessive

Jury Awards Increase Insurance Rates are not in Contempt of
Federal District Court rx which Personal Injury Suit is Pend
ing Against Third Party, even if .Advertisements would Improperly
Influence Jurors in Performance of Their Official Duties in a

Manner Prejudicial to the Plaintiff.

While a personal injury action was pending in the United States District
Court for the Eastern District of Washington, the respondents caused an ad
vertisement to be published in the Saturday Evening Post, a national magazine
with general circulation within the State of Washington. The "excessive jury
verdict" advertisement depicted a juror explaining the reason for granting a

large verdict for an injured widow in a personal injury action. The juror
knew that the widow was legally at fault but felt that the driver of the car

was insured. In a boxed insert appears the statement that most legitimate
and reasonable claims for damages are amicably settled out of court but ex
cessive jury awards establish the "going" settlement rate thereby increasing
the premium cost to the public. The plaintiff in the personal injury action filed
a petition requesting that respondents be cited for contempt of court. The

petition alleges that the advertisement instructs jurors in the manner and method
of adjudicating facts, evidence, assessing damages and induces jurors to return
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verdicts for defendants in personal injury actions. An order to show cause

was issued. On motion to dismiss, respondents contend that their alleged
activities constitute a proper and legitimate exercise of the freedom of the

press, safeguarded by the First Amendment to the Federal Constitution. Mo
tion to dismiss granted. Held, The power of the federal courts summarily to

punish for contempt is limited to misbehavior in the physical presence of the
court or so near thereto as to obstruct the administration of justice. United
States v. American Machinery Co., 116 F� Supp. 160 (E. D. Wash. 1953).
The Judiciary Act of 1789, 1 Stat. 73, 83, provided that courts of the United

States "shall have power ... to punish by fine or imprisonment, at the dis
cretion of said courts, all contempts of authority in any cause or hearing be
fore the same." Congress did not define what acts constituted contempts, but
left this, as well as the amount of punishment, to the judicial discretion of the
courts. Prior to 1831 the judges in several cases had punished criticisms of
themselves or their decisions, published in the press, as contempts of their

authority, and to such an extent had this action been considered an usurpation
by the public that impeachments had been instituted on account of such acts

against several of the judges. The impeachments failed, but resulted in the

passage of the Act of March 2, 1831, 4 Stat. 487; Revised Statutes � 725.
This Act limited the conduct for which the courts might thereafter punish for

contempts of their authority to defined classes, one of which was misbehavior
in the presence of the court, or so near thereto as to obstruct the adminis
tration of justice. This statute was a drastic delimitation by the Congress of
the broad undefined power of the inferior federal courts under the Act of 1789.
United States v. Huff, 206 Fed. 700, 703 (S. D. Ga. 1913).
Since the statute in 1831, and until the turn of the century, the Supreme

Court generally took the view that there was no power summarily to punish
out-of-court publications. But following the turn of the century, and particu
larly in Toledo Newspaper Co. v. United States, 247 U. S. 402 (1918), the
Supreme Court reversed this trend. Over the protests of Mr. Justice Holmes
and Mr. Justice Brandeis, the Supreme Court in the Toledo case established
the principle that the court could reach out and stop out-of-court publications
which were believed to obstruct its proceedings or to interfere with its efficient

administration of justice. Also, during this period of time, the lower federal
courts began to expand the scope of the Act of 1831. The new broad inter

pretation of the Act by the lower federal courts was approved by the Supreme
Court in the Toledo case, which construed the phrase "so near thereto" to

include acts which had a "reasonable tendency" to obstruct the administration
of justice. The effect of this holding was to restore the conditions which Con

gress in 1831 emphatically intended to remove.

However, the Supreme Court in Nye v. United States, 313 U. S. 33, 50, 51

(1941) overruled the Toledo case. The Court in the Nye case stated:

. . . the first section of the Act "alludes to that kind of misbehavior which is



298 The Georgetown Law Journal [Vol. 42 : p. 290

calculated to disturb the order of the court, such as noise, tumultuous or dis

orderly behavior, either in or so near to it as to prevent its proceeding in the

orderly dispatch of its business.'' . . . That was a plain recognition that tbe
words "so near thereto" connoted physical proximity. And prior to 1918 the
decisions of this Court did not depart from that theory, however they may
have expanded the earlier notions of "misbehavior".

In the Xye case, the Supreme Court, in interpreting a -arnilar provision of the

Judiciary Act of 1911. 36 Stat. 1087, 1163, held that "so near thereto as to
obstruct the adnunistration of justice" connotes that the misbehavior most be
in the vicinity of the court. It is not sufficient that the misbehavior have
some direct relation to the work of the court. The phrase "so near thereto"
has a geographical, not a causal connotation; physical proximity is meant, not

relevancy.
In the instant case, the power of the court summarily to punish for con

tempt is strictly limited by statute. 18 U. S. C. � 401 (1952), which is similar
to the Act of 1831. None of the alleged contemptuous acts took place in the
presence of the court, or physically "so near thereto" as to interfere with its
functions. In view of the strict requirements of the Xye rule, the federal
courts do not have the power summarily to punish for contempt unless the acts
are committed in the physical presence of the court. Conskiering the con

struction of the statute, 18 U. S. C. � 401 (1952), the court did not pass upon
the merits of the respondents1 contention that the alleged activities constituted
a proper exercise of the freedom of the press. However, the court did observe
that the respondents1 contentions appear to have substantial merit. It is inter
esting to note that the United States District Court for the Eastern District
of Pennsylvania held that publication and circulation of the same Saturday
Evening Post advertisement could not be regarded as contemptuous, for the
reason that "there is not present that extremely high degree of imminence
of the substantive evil which would justify punishment of the publications."
Hoffman v. Permed. 117 F. Supp. 38, 40 (E. D. Pa. October 22, 1953). See

Bridges v. California, 314 U. S. 252, 263 (1941).
In the instant case it is noted that the advertisements are not directed against

any particular law suit. They attempt to influence the public mind generally.
A general discussion of a particular topic should not be forbidden, or run the
hazard of contempt proceedings, merely because some phase of tbe general topic
may be involved in pending litigation. It is the focused attempt to influence
a particular decision that may have a corroding effect on the process of justice,
and it is such comment that justifies the contempt proceedings. Penntkamp v.

Florida, 328 U. S. 331, 365-366 (1946). It is submitted, therefore, that a gen
eral discussion of a topic which neither constitutes misbehavior in the actual
presence of the court nor disrupts tbe orderly process of justice can not be

contemptuous. A contrary interpretation would seem to violate the provision
of the First Amendment to the Federal Constitution which guarantees the
free expression of ideas. william j. cooney
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CUSTOMS REGULATIONS�Under Section 305 of the Tariff Act of
1930 the Obscenity of a Book is to be Judged by Its Effect on

Those Most Susceptible to It; and a Book is Obscene Within the

Meaning of This Act if One Passage Has the Portrayal of "Dirt"
as Its Primary Purpose.

The United States filed a libel of information praying the condemnation and
destruction of two books, which it charged were obscene and, as such, im

ported in violation of the Tariff Act of 1930, 46 Stat. 688 (1930), 19 U. S. C.
� 1305 (1946). An answer contending that the books were not obscene was

filed by Besig, the owner of the books. The books involved, Tropic of Cancer
and Tropic of Capricorn, were written by Henry Miller and published in Paris.
They are novels in an autobiographical style and contain many long descriptions
of sexual practices and experiences which the trial court said were admitted
to be lewd. It was the opinion of critics that these works had literary merit.

Besig maintained that the contested portions of the books were parts of literary
works intended to portray realistically a base status of society and that the
books must be judged as a whole. Held, the books were obscene and imported
in violation of the Tariff Act of 1930. The court reaffirmed as the test of ob

scenity the tendency of a book to corrupt the morals of persons subject to

such influences and into whose possession the book might come, and said that
a book as a whole is obscene if an integral incident is so depicted as to appear
to have as its primary purpose the portrayal of "dirt", rather than the rela
tion of fact or incident. Besig v. United States, 208 F. 2d 142 (9th Cir. Oct.

23, 1953).
The books in question, known as "The Tropics", were seized under � 305(a)

of the Tariff Act of 1930, 46 Stat. 688 (1930), 19 U. S. C. � 1305 (1946),
which states in part:

All persons are prohibited from importing into the United States from any

foreign country . . . any obscene book . . . Upon the appearance of any such
book ... at any customs office, the same shall be seized and held by the collector
to await the judgment of the district court. . . .

The section further provides that the collector shall notify the district attor

ney of the seizure; the district attorney shall thereupon institute proceedings
in the district court for the condemnation and destruction of the book.
In determining the obscenity of "The Tropics", the court based its deci

sion on Burstein v. United States, 178 F. 2d 665, 666-667 (9th Cir. 1949),
where it affirmed the trial court in stating:

Matter is obscene ... if it is offensive to the common sense of decency and

modesty of the community. . . . The true test ... is whether its language has
a tendency to deprave or corrupt the morals of those whose minds are open
to such influences and into whose hands it may fall by allowing or implanting in

such minds obscene, lewd, or lascivious thoughts or desires.



300 The Georgetown Law Journal [Vol. 42 : p. 290

Burstein v. United States, supra, followed the court's decisions in Magon v.

United States, 248 Fed. 201 (9th Cir. 1918), and Duncan v. United States, 48
F. 2d 128 (9th Cir. 1931). This test of obscenity derives from the English
case of Regina v. Hicklin, L. R., 3 Q. B. 360 (1868). However, there is a

group of cases rejecting this test in the District of Columbia and Second Cir
cuits: Walker v, Popenoe, 80 U. S. App. D. C. 129, 149 F. 2d 511 (1945);
Parmelee v. United States, 72 App. D. C. 203, 113 F. 2d 729 (1940); United
States v. Levine, 83 F. 2d 156 (2d Cir. 1936); United States v. One Book
Entitled Ulysses, 72 F. 2d 705 (2d Cir. 1934); United States v. Dennett, 39
F. 2d 564 (2d Cir. 1930). But in Burstein v. United States, supra, at 667,
the court said that the test of obscenity it used "... was substantially the
same as that approved by the Supreme Court in Rosen v. United States, 161
U. S. 29, 43 "

However, in United States v. One Book Entitled Ulysses, 72 F. 2d at 708,
the court stated:

It is said that in Rosen v. United States . . . the Supreme Court cited and
sanctioned Regina v. Hicklin. . . The subject matter of Rosen v. United States

was, however, a pictorial representation of "females, in different attitudes of

indecency". . . . The citation of Regina v. Hicklin and United States v. Bennett,
was in support of a ruling that allegations in the indictment as to an obscene
publication need only be made with sufficient particularity to inform the ac

cused of the nature of the charges against him. No approval of other fea
tures of the two decisions was expressed, nor were such features referred to.

The standard set forth in Burstein v. United States, supra, and relied on

in the instant case implies that a book is to be judged by its effect on those
most susceptible to it. The claimant said that "The Tropics" were intended
for adults who would read them for information and literary merit and were

not intended for the immature. The court was of the opinion that Congress
probably foresaw the impracticability of keeping such books from the imma
ture. In United States v. One Book Entitled "Ulysses", 5 F. Supp. 182, 184

(S. D. N. Y. 1933), which was affirmed on appeal, it was said, "Whether a

particular book [is within the definition of obscenity] . . . must be tested by
the court's opinion as to its effect on a person with average sex instincts. . . ."
It may be concluded that the Ninth Circuit opposes the District of Columbia

and Second Circuits with respect to the basic test of obscenity in a book. The
lower court in the instant case has expressed this difference in saying, "There
is a tendency, as indicated in the decisions of the Court of Appeals of the 2nd
Circuit and the District of Columbia ... to 'liberalize' the definition of ob
scenity as it has come to us from the English Courts." United States v. Two
Obscene Books, 99 F. Supp. 760, 762 (N. D. Cal. 1951).
In speaking of the doctrine that a book must be judged by its effect on

those most susceptible to it, Judge Learned Hand said in United States v. Le
vine, supra at 157:
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This earlier doctrine necessarily presupposed that the evil against which the
statute is directed so much outweighs all interests of art, letters, or science,
that they must yield to the mere possibility that some prurient person may get
a sensual gratification from reading or seeing what to most people is innocent
and may be delightful or enlightening. No civilized community not fanatically
puritanical would tolerate such an imposition. . . .

The claimant argued that the test used by the court in Burstein v. United
States, supra, was unworkable since it was unclear whether a book's tendency
to repel or seduce was to be the test of obscenity. The court answered by
stating that language can be so "nasty" as to repel and seduce as well. It
referred to Pope's quatrain on the Monster Vice at page six of the opinion:

Vice is a Monster of so frightful mien
As to be hated needs but to be seen.

Yet seen too oft, familiar with her face,
We first endure, then pity, then embrace.

The claimant contended that United States v. One Book Entitled Ulysses,
72 F. 2d 705, 707 (2d Cir. 1934), was authority for the proposition that a

book must be judged as a whole and not by individual passages. In that case
it was said, "The question in each case is whether the publication taken as a

whole has a libidinous effect."

However, the court in the instant case stated at page 146 of its opinion:
. . . neither the number of the "objectionable" passages nor the proportion they
bear to the whole book are controlling. If an incident, integrated with the
theme or story of a book, is word-painted in such lurid and smutty or porno
graphic language that dirt appears as the primary purpose rather than the rela
tion of a fact or adequate description of the incident, the book itself is obscene.

This statement is in opposition to United States v. Levine, supra; United
States v. One Book Entitled Ulysses, supra; and Halsey v. N. Y. Society, 234\
N. Y. 1, 136 N. E. 219 (1922). The court obscured its statement as to the
effect of one passage which had the portrayal of "dirt" as its primary purpose,
by saying, "Whether those cases [United States v. Levine, supra, and United
States v. One Book Entitled Ulysses, supra] were rightly decided we do not

say, but the point is not relevant because we have adjudged each book as an

integrated whole." It appears that the court is accustomed to giving an un

usual meaning to the word "integrated."
It was said in Halsey v. N. Y . Society, supra, at 4:
No work may be judged from a selection of [vulgar and indecent] . . . para
graphs alone. Printed by themselves they might . . . come within the prohibi
tion of the statute. So might a similar selection from Aristophanes or Chaucer
or Boccaccio or even from the Bible. The book, however, must be considered
broadly as a whole.
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The court's answer to this objection is alliterative but vague:

We are not well acquainted with Aristophanes or his times, but we know they
were different from ours. We have chanced upon Chaucer and we know his times
were different from ours. Boccaccio is lurid. The Bible is not free from the

recounting of immoral practices. But the translators, from the languages in
which the Bible was originally written, did not word paint such practices in the

lurid-Miller-morally-corrupt manner.

The appellant urged the literary merits of "The Tropics" and "claimed
that they truthfully describe a base status of society in the language of its
own iniquities. And that, since we live in an age of realism, obscene language
depicting obscenity in action ceases to be obscenity." The court stated that
the prohibition by Congress, a policy branch of the Government, covered all
obscene books and that a court did not have the power to hold the statute in

applicable, even though a book had literary merit or portrayed realistically a

certain segment of society.
Besig had procured fifteen letters and two affidavits from literary critics as

to the quality of "The Tropics." Discounting these the Court of Appeals said,
"Opinion evidence is useful, but not controlling. ... To a large extent they are

the opinions of authors who resent any limitation on their writing."
There has been considerable litigation under � 305 since the passage of

the Tariff Act of 1930. The principal difficulty involved arises from the fail
ure of Congress to set forth any standard for determining obscenity. This
vagueness of the statute has permitted the courts to adopt a definition of ob
scenity which they felt was suited to our society. They have attempted to
balance a concern for public morals with a respect for artistic liberty. The
Ninth Circuit has followed the conservative English rule, while the District
of Columbia and Second Circuits have allowed greater freedom. Constitu
tional questions have not played an important part in the cases to date, and
no definitive case has been decided by the Supreme Court.
The court in the instant case has enunciated a narrow test for determining

the obscenity of a book. To the doctrine that a book is to be judged by its
effect on those most susceptible to it, has been added the rule that one offend
ing passage may make a book obscene. Persons familiar with the works of
Henry Miller may consider this case to be no grave injustice. However, the
standard thus established has unpleasant implications for those interested in
maintaining freedom of literary expression.
A statement by Judge Augustus N. Hand in United States v. One Book

Entitled Ulysses, 72 F. 2d at 708, is in point:
. . . The foolish judgments of Lord Eldon about one hundred years ago, pro
scribing the works of Byron and Southey ... are a warning to all who have
to determine the limits of the field within which authors may . . . [express]
themselves.

JAMES D. LARK
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EQUITY�Although "Make-up" of Defendant's Package is Not Likely
to Cause Confusion Among Attentive Buyers, Defendant Will Be
Enjoined from Continuing to Use That "Make-up" Because a

Substantial Minority of Plaintiff's Negligent and Inattentive
Purchasers Were Likely to Be Misled.

This action was brought by the plaintiff, the manufacturer of nuggets of
candy coated chewing gum, bearing the name "Chiclets" to enjoin the de
fendant, who made a similar nugget called "Topps". The basis of the prayer for
injunction consisted in the similarity of the defendant's package to that of the
plaintiff's, such that, plaintiff alleged, a substantial number of its potential cus
tomers were being led to buy defendant's gum in the belief that it was plain
tiff's. Plaintiff contended that the trade-mark which consisted of his package
"make-up" was thereby being infringed. The defendant's package was of
approximately the same size as the plaintiff's, and the "make-up" of the two

packages, i.e., the coloring and distinctive features, was substantially the same.

However, the defendant's package was distinguished from the plaintiff's in
that where the word "Chiclets" appeared in the plaintiff's "make-up", the
defendant had inserted the word "Topps". Held, although "make-up" of de
fendant's package is not likely to cause confusion among attentive buyers, de
fendant will be enjoined from continuing the use of that "make-up" because
a substantial majority of plaintiff's negligent and inattentive purchasers were

likely to be misled. American Chicle Company v. Topps Chewing Gum, Inc.,
208 F. 2d 560 (2d Cir. Nov. 20, 1953).
The importance of this decision lies in the fact that courts have rarely given,

to the holder of a trade-mark, protection that extended to the market of the
inattentive or careless purchaser.
That is essentially the remedy sought by the plaintiff in the instant case, for

it asks protection, not for the word, "Chiclets", but rather for the "make-up"
of its package, which the court here considers its trade-mark. Therefore it is

appropriate for us to consider what constitutes trade-mark infringement.
The historical test to determine whether there has been unfair competition,

i.e., trade-mark infringement, is whether the adoption and use of a similar
trade-mark by the defendant is likely to cause confusion in the trade as to the
source of the products or is likely to lead the public to believe that the de
fendant is in some way connected with the plaintiff. Independent Nail and
Packing Co. v. Stronghold Screw Products, Inc., 205 F. 2d 921 (7th Cir. 1953).
This rule raises the problem of what kind of purchaser must be confused in
order that the second comer's mark will be held to be an infringement on that
of the first user. The courts themselves differed on the matter. The great
majority of cases seem to be in line with United Drug Co. v. Obear-Nester Glass

Co., Ill F. 2d 997 (8th Cir. 1940). There it was held that the test of trade
mark infringement was whether the ordinarily prudent purchaser would be
liable to purchase one product in the belief that he was purchasing another



304 The Georgetown Law Journal [Vol. 42 : p. 290

product. Similarly, in Fruit Growers Co-op. iK M. W. Miller and Co., 170 F.
2d 834, 837 (7th Cir. 1948), it was stated that the second comer:

... is not, however, required to insure to the negligent or the indifferent a

knowledge of the manufacturer or the ownership of the articles he presents.
His competitor [the first user] has no better right to a monopoly of the trade
of the careless and indifferent than he has, and any rule of law which would
insure it to either would foster a competition as unfair and unjust as that pro
moted by the sale of goods of one manufacturer as those of another.

Perhaps the general attitude of the courts toward granting injunctions in these
cases is best summarized by May v. Goodyear Tire and Rubber Co., 10 F.

Supp. 249 (D. Mass. 1935), where the court stated that they would not inter
fere by granting an injunction when ordinary precaution by the purchaser of
articles bearing marks would enable him to discriminate between them.
Those cases which hold contrary to this general doctrine can be distinguished

in that they were decided relatively early and generally apply to a situation
where there was an attempt to approximate the plaintiffs name rather than
his package "make-up". This differentiation seems to explain the apparent con
fusion existing in the courts as to who must be confused. Thus in Celluloid

Mfg. Co. v. CeUonite Mfg. Co., 32 Fed. 94 (C. C. D. X. J. 1887), where plain
tiff used the word "Celluloid" on its product, and defendant used "Ceflonite''
on a similar product, which defendant also manufactured, the court held that
a similarity which would be likely to deceive an ordinary, unsuspecting cus

tomer is obnoxious to the law. Although similar protection was seemingly
extended to the market of the unsuspecting or inattentive purchaser in a num

ber of cases such as this, they all seem to be concerned with the infringement of
a name; whereas the instant case apparently stands alone in extention of pro
tection to this market where the confusion of products results from a simi

larity in appearance of the package.
The defendant in the principal case relied on Life Savers Corp. v. Curtiss

Candy Co., 182 F. 2d 4 (7th Cir. 1950), in support of its contention that it
had not infringed the plaintiffs mark. There the defendant had put on the
market a candy roll of the same size as that of the plaintiff and with a similar

background of color and design, but substituting "Curtiss Assorted Drops" for
"Life Savers". The court there, in denying an injunction to the plaintiff, held
that the new competitor is not required to make the market foolproof, but is
only required to so designate his products that purchasers exercising ordinary
care to discover whose products they are buying will know the truth and not

be confused or mistaken. The court in the principal case, in rejecting the doc
trine of the Life Savers case, said

. . . the first comer's careless customers are as valuable to him as any others:
and their carelessness can hardly be charged to him. Why they should be
deemed more legitimate game for a poacher than his careful buyers, it is bard
to see, unl<�<g; it can be on the ground that he should have made his mark so
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conspicuous that it would serve to hold even the most heedless. Surely that
is an inadequate defense.

The court here then, preferred to rest its decision on a historical "balance
of interests" test rather than a literal reading of the Lanham Act, 60 Stat. 437,
15 U. S. C. � 1114 (1946), relying on S. C. Johnson & Son vA Johnson, 175
F. 2d 176, 180 (2d Cir. 1949), which stated that a literal enforcement of the
act would probably work a hardship. Therefore the court balanced the interest
of the plaintiff in a loss of a significant number of customers against the de
fendant's interest in continuing the use of a "make-up" that in itself has no

conceivable value. Since they found in the defendant's "make-up" a patent
attempt to collect those buyers who were on the fringe of being the plaintiff's
customers, they ruled that the plaintiff's interest was being injured to a greater
extent than the defendant's, and granted the injunction.
The court, in announcing its decision, by no means attempts to make it

conclusive. It recognizes the need for a more authoritative pronouncement
on the point and leaves the last word to the Supreme Court. This need be
comes obvious when we consider the possible effects of the present decision,
and in so doing it would be well to call to mind the language of the court
which seems to anticipate extension of this doctrine, and thereby limit it.

We do indeed distinguish the question how far a second comer is to be
charged ab initio with the duty of anticipating that there will be careless buyers
whom his "make-up" may divert. That is one thing; we are speaking of a

patent effort to catch such buyers, even though the effort be limited to them.

This would seem to exclude an innocent second comer, if such there could
be under similar facts, from the duty of anticipating that his "make-up" might
possibly divert an inattentive purchaser from a competitor's market. Thus
each case must stand or fall upon its facts, and if an intent to divert the
first comer's inattentive purchasers can be found or presumed, it would seem

the doctrine of the instant case should be applied. For even though it is un

wise to grant a monopoly of a market to the first user of a distinctive package,
nevertheless it would be even more unreasonable to allow the second comer

to market a product packaged in such a similar way as to constitute, an obvi
ous intentional effort to rob the first user of his bona fide customers. Since

competition is based on differences rather than similarity, the fairer rule would
be to require the second competitor to at least distinguish his product on the
basis of "eye-appeal".

THOMAS H. FOYE
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EVIDENCE�Consent of One Party to a Telephone Conversation
Avoids Wire-Tap Ban under Federal Communications Act.

A federal narcotics agent contacted a known drug addict and persuaded him
to purchase drugs from a supplier. The addict consented and, in the presence
of the agent, made telephone contact with the supplier. Over the telephone
arrangements were made for a sale to be completed that afternoon at a desig
nated delicatessen. The transaction was completed with marked money and
witnessed by a narcotics agent. After arrest of the peddler, because of in
formation obtained during the telephone call, a search warrant was obtained
for the apartment at which the telephone call had been received. More drugs
were recovered from thi<- apartment.
After indictment on three counts of violation of federal narcotic laws, the

defendant moved to suppress the evidence on the basis that the search warrant

was illegally issued in that the affidavit on which it was based indicated that
some of the information was obtained by listening to a telephone conversation
between an informer and the defendant. The Federal District Court for the
District of Columbia found that the search warrant had been legally issued and
denied the motion. Held, evidence obtained by a federal officer listening to

a telephone conversation between an informer and a suspect, with the knowledge
and consent only of the former, is not within the ''wire-tapping ban" of the
Communications Act. United States v. Sullivan, 116 F. Supp. 480 (D. D. C.
Nov. 19, 1953).
This recent decision of a federal court is but the latest of a rather long

series of cases involving the question of admissibility of evidence illegally ob

tained, with particular reference to that acquired from telephonic communica
tions. The so-called "wire-tapping cases" are in reality but a segment of the
larger question based upon a basic conflict of policy which has divided tbe
state and federal jurisdictions. Some courts hold to the long recognized com

mon law policy that "all evidence that will resolve the dispute should he in
cluded." The opposing policy is one which maintains that "all privileged evi

dence should be excluded and the rights of the individual safeguarded."
In general, the common law policy maintains that the rights of the com

munity to protection from crimes, such as the narcotics traffic, is superior to
the rights of the individual, and the constitutional guarantees should not be
so construed as to add to the burden of crime detection and conviction. This

policy is exphatly set forth in the case of State McGee, 214 N. C. 184, 198
S. E. 616 (1938), and might well be termed the "state view" since it is the

policy of the majority of state courts.

The opposing view as to privileged communications might be termed the
"federal view-". The position of the federal courts was stated in the case of
Weeks v. United States, 232 U. S. 383 (1914). which held that the effect of
the Fourth Amendment was to put the courts and officers of the United States
under limitations and restraints and to secure the people against all unreason-
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able search and seizure under guise of law. This decision was cited with ap
proval in Wolf v. Colorado, 338 U. S. 25 (1949), which affirmed the federal
view, but held that it was not binding on the states in the absence of a statute
because the Fourteenth Amendment does not embody the provision of the
Fourth Amendment.
The effect, then, after the Weeks and Wolf cases, was to align the differences

between these two policies into a basic conflict between the majority of state
courts, which follow the common law rule to include all evidence which would
assist in resolving the issue, and the policy of the federal courts, to consider
evidence obtained by illegal and unwarranted means as an exception to the
common law rule and exclude it as privileged evidence. Into this conflict of
policy was injected a new problem by the development of the telephone. Were
such communications privileged, or might evidence obtained by listening to
such communications, without the knowledge of the parties, be used against
them? How was evidence obtained by the tapping of telephone wires to be
treated? In such case there was no unwarranted search, no civil trespass, and
no illegal entry, the evidence being secured by use of the sense of hearing or

mechanical devices only.
The issue was first presented to the United States Supreme Court in the case

of Olmstead v. United States, 277 U. S. 438 (1928), and in his opinion Chief
Justice Taft, after reciting the various decisions which had been handed down

regarding search and seizure under the Fourth Amendment, stated at 465:

The language of the Amendment can not be extended and expanded to include
telephone wires reaching to the whole world from the defendant's house or office.
The intervening wires are not part of his house or office any more than are the
highways along which they are stretched.

And at 468:

. . . The common law rule must apply to the case at bar.

Nor can we, without the sanction of congressional enactment, subscribe to
the suggestion that the courts have a discretion to exclude evidence, the admis
sion of which is not unconstitutional because unethically secured. This would
be at variance with the common law doctrine generally supported by authority.

The decision of the Court, then, affirmed the common law rule and rejected the
theory of civil trespass or illegal seizure. However, it is well to note that the
conflict of policy was realized by the Court, for Mr. Justice Holmes pointed it
out in his dissenting opinion.
If this had been the end of the matter, the decision of the Court in Olmstead

v. United States, supra, would probably still be the rule, and there would be no

problem connected with wire tapping. However, as recognized by Chief Justice
Taft in his opinion quoted above, the Congress of the United States had the
authority to change the complexion of the entire affair, and so they did. In
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1934 the Federal Communications Act was enacted into law, 48 Stat. 1064

(1934), 47 U. S. C. � 151 et seq. (1946). A portion of this Act, � 605,
provides that no person, who, as an employee, has to do with the sending
or receiving of any interstate communications by wire, shall divulge or publish
it or its substance to anyone other than the addressee or his authorized repre
sentative or to authorized fellow employees, save in response to a subpoena or

on demand of other lawful authority, and that "... no person not being author
ized by the sender shall intercept any communication and divulge or publish
the existence, contents, substance, purport, effect, or meaning of such inter

cepted communication to any person. . . ." Section 501, of the same Act, pen
alizes wilful and knowing violation by fine and imprisonment.
This enactment had an immediate and far reaching effect on the admissibility

of evidence obtained by wire tapping. Now it was not a question of constitu

tionality, of such interception being "search" or "seizure", but one of the extent

and construction to be given to this statute as to such evidence being illegally
obtained. In 1937 the Supreme Court granted a writ of certiorari in the case

of Nordone v. United States, 302 Lr. S. 379 (1937), in which evidence of

smuggling of liquor was procured by the tapping of telephone wires. The
Court took into consideration the fact that the major purpose of the legislation
was to transfer jurisdiction over wire and telephone communications to the

newly constituted Federal Communications Commission, and was not designed
to prohibit the wire tapping activity of federal agents. However, the Court
found these circumstances insufficient to "overbear the plain mandate of the

statute," and reversed the lower court, holding, at 382, that
. . . the plain words of � 60S forbid anyone, unless authorized by the sender,
to intercept a telephone message, and direct in equally clear language that "no

person" shall divulge or publish the message or its substance to "any person"
To recite the contents of the message in testimony before a court is to divulge
the message. The conclusion that the act forbids such testimony seems to us

unshaken. . . .

The doctrine of the case was extended by two subsequent decisions of the

Supreme Court in the cases of Weiss v. United States, 308 U. S. 321 (1939),
and Nardone v. United States, 308 U. S. 338 (1939). The Court, in the Weiss

case, maintained that the prohibition on the use of such evidence extended not

only to inter-state and foreign communications but to intra-state messages as

well. In the Nardone case the Court went even further and set forth the "Fruit

of the Poisonous Tree" doctrine that, by implication, not only the conversa

tions themselves, but also any other evidence procured through use of knowl

edge gained from such conversations, was inadmissible in a prosecution in a

federal court. The majority of states, however, held to their common law policy
and continued to admit all evidence, even that obtained by wire tapping, if
it pertained to the issue at bar. The federal courts recognize the authority of
state courts to admit such evidence when its acquisition did not violate state

statutes.
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For a period then, there remained a dividing line between state courts and
federal courts in regard to the admissibility of wire-tap evidence. But the
broad construction put on the Federal Communications Act by the Supreme
Court and the limitations on evidence procured by federal agents required some

modification. The first indication of this came in a decision of a district court
in the case of United States v. Yee Ping Jong, 26 F. Supp. 69 (W. D. Pa.

1939). In this case a narcotics agent arranged to have recordings made, from
an extension, of conversations between an informer and a suspect, and the rec

ords of these conversations were allowed to be introduced at the trial of the

suspect. The court ruled that the recording was neither an "interception" nor
a "wire-tap" and therefore the statute prohibiting interception of communica
tions had not been violated. This Umiting of the rule to a more strict interpre
tation of the word "intercept" was refused by some federal courts. In the
case of United States v. Polakoff, 112 F. 2d 888 (2d Cir. 1940), the Circuit
Court of Appeals refused to accept the interpretation given in the Yee Ping
Jong case. The conditions under which the recorded conversations were ob
tained were very similar in both cases, but this court ruled that the means

used to obtain the evidence was not as important as the consent of the sender.
A message was considered intercepted within the prohibitions of the statute
when anyone received a message, to whose intervention as a listener the com

municants do not consent. In telephone conversations, each person was held
to be alternately a sender and a receiver, and therefore, the permission of both

parties would be necessary under the statute to avoid illegality. The Polakoff
case was the exception to the general trend, and there followed a series of cases
which upheld the doctrine of the Yee Ping Jong case and Umited the construc
tion of 47 U. S. C. � 605 (1946).
In the case of Goldman v. United States, 316 U. S. 129 (1942), federal agents

obtained evidence by a device which had a receiver so delicate that when placed
against a wall, it would pick up sound waves originating in the next office. The
Court held the evidence obtained in this manner to be admissible and declared
that the statute was intended to protect the means of communication and not
the secrecy of the conversation. The word "intercept" was held to mean the

taking or seizure by the way or before arrival at the destined place, and not
the obtaining of the message at the moment it comes into possession of the
intended receiver.
The trend to modify the original stand of the Nardone case was recognized

by the same court which had given the exception in the Polakoff case, for in
the case of Reitmeister v. Reitmeister, 162 F. 2d 691 (2d Cir. 1947), Judge
Chase states at 697:

... I do not believe that our decision in United States v. Polakoff . . . has sur

vived that of the Supreme Court in Goldman v. United States. . . .

I do not think that Section 605 of Title 47 U. S. C. A., can now be given
the meaning and scope then attributed to it.
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These decisions would seem to justify the District Court decision in the Yee

Ping Jong case, and give it authority.
The limitation is further and finally emphasized by the opinion in the prin

cipal case, which involves permission to listen by one party to the conversa

tion, stated at 481:

... it could hardly have been within the contemplation of the Congress to pro
hibit such a practice, which is frequently followed for entirely legitimate and
innocuous purposes. . . . likewise, it is not unusual to attach a wwr-haniral

recording device to a telephone instrument for qmilar purposes. . . . An un

equivocal expression on the part of the Congress to preclude a person from per
mitting his secretary to listen to Ins telephone conversations would seem to be
required in order to stop this practice.

As matters stand at present, the state courts will still apply the common

law role, depending upon their own statutes, and adroit any wire-tap evidence
into the trial. But in a prosecution in a federal court, to be admissible, the
evidence must be obtained with the permission of one of the parties to the con

versation, and must be recorded or listened to from an extension that in no

way precludes or interferes with the reception by the intended parties of the
call. Any tap or other mechanical device applied to a telephone circuit with
out the knowledge of either party to the conversation is still inadmissible. In

general, the state courts still apply the common law rule and the federal courts
are still bound to consider "wire-taps" proper as privileged communications
within the strict meaning of the Federal Communications Act,

It may be well to note that the Congressional action considered necessary
by Judge Holtzoff in the instant case may be forthcoming in the present session
of Congress. There is indication that the Attorney General will seek to legalize
the use of wire tapping evidence in certain situations. The proposed request
for legislation would seem to be made in the public interest for crime prevention
and detection. In other words, it is proposed as an extension of the com

mon law rule that all evidence pertaining to the crime should be admitted. The

justification given is the need for such evidence to be admitted in cases in

volving national security, the common good being deemed more hnportant in
this respect than the rights of the individual. However, even then such au

thority is not to be widespread and uncontrolled, but under strict supervision
of the Attorney General or by a federal court order. In effect, the federal
courts would still hold most communications so obtained as privileged, with
exceptions only as authorized by act of Congress.

MARION G. TRTJKSDALE
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EVIDENCE�If a Confession is Found to Be Coerced, a Conviction
Cannot Be Based on the Other Evidence in the Case, Regardless
of the Sufficiency of Such Evidence.

Petitioner, an inmate of Washington State Penitentiary, petitioned the Fed
eral District Court for a writ of habeas corpus contending that a coerced con

fession was admitted in evidence and used to secure a conviction in violation
of the due process clause of the Fourteenth Amendment. At the trial in the
state court, the issue of the voluntariness of the confession was put to the jury
and their general verdict of guilty failed to disclose their specific finding as to

the confession. Held: The District Court's finding that the confession was in
fact coerced requires that the conviction be set aside even though there is
sufficient evidence in the case without the confession to support the conviction.
Giron v. Cranor, 116 F. Supp. 92 (E. D. Wash. Oct. 14, 1953).
The problem which faced the court in the principal case arises from the

procedural method used by some states, whereby the issue of the voluntariness
of a confession is put to a jury. The jury is told that they may consider the
confession in arriving at their verdict if they find it to be voluntary, but if
they find it to be involuntary, they are to disregard it and base their verdict
on the other evidence in the case, apart from the confession. It can be seen

that an uncertainty exists with respect to the voluntariness issue, for where a

general verdict of guilty is rendered it fails to disclose whether the confession
was accepted or rejected. If the alternative method is used�that of the judge
determining the vahdity of the confession�this uncertainty is non-existent.
Either the court finds it voluntary and allows it in evidence, or it is found
to be involuntary and in consequence excluded. Hence, if a trial court found
a confession to be voluntary which was, in fact, coerced, the appellate court
would reverse because the conviction was based wholly, or in part, on the forced
confession.
Turning to the method employed in the principal case, where the jury de

cided the issue of validity, it is obvious that the reviewing court may inde

pendently determine that issue. Ashcrajt v. Tennessee, 322 U. S. 143, 147, 148
(1944). The reviewing court may determine one of two things; either that
the jury would have been constitutionally justified in finding the confession

voluntary, or that they could not have found the confession voluntary and
still preserve the accused's constitutional rights. If the reviewing court deter
mines that the jury could have found the confession voluntary, as the Supreme
Court did in Stein v. New York, 346 U. S. 156 (1953), then certainly there
is no error if the jury did so find. And it is stated in the Stein case that the
accused's rights to a fair trial are not abridged if the jury found the con

fession involuntary if there existed other sufficient evidence in the case to sup
port a conviction. If, on the other hand, the reviewing court determines
that the jury could not have found the confession voluntary, as the district
court did in the instant case, obviously it is error if the jury found the con-
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fession voluntary. The principal case further holds that even if the jury did
not find the confession voluntary, there was reversible error, irrespec
tive of the other sufficient evidence in the case, because of the prejudice cre

ated by the use of the confession. A crucial factual difference exists
between the two cases, for in the Stein case the reviewing court determined
that the jury could have found the confession voluntary, while in the

principal case the reviewing court determined that the jury could not find
the confession voluntary. With this distinction in mind, the constitutional

problem provoked by this method of procedure can be thus summarized: if
the confession is rejected as involuntary, can a jury bring in a conviction on

the other evidence in the case and still preserve the constitutional rights of
the accused? The answer to the query depends on whether the impact created
in the minds of the jury by this forced confession can be adequately purged
by the court's instructions to disregard the confession, if found to be coerced.
The Supreme Court has always viewed coerced confessions as being repug

nant to the traditional American concept of a fair trial. Prior to 1936, such
evidence was looked upon as untrustworthy, Bram v. United States, 168 U. S.
532 (1897), but since Brown v. Mississippi, 297 U. S. 278 (1936), the ground
for objection has been that coerced confessions violate the due process clause
of the Fourteenth Amendment, Lisenba v. California, 314 U. S. 219, 236

(1941). ". . . the due process provision of the Fourteenth Amendment�just
as that in the Fifth�was intended to guarantee procedural standards ade

quate and appropriate, ... to protect, at all times, people charged with or

suspected of a crime by those holding positions of power and authority.''
Chambers v. Florida, 309 U. S. 227, 236 (1940). It follows, then, that a

conviction based wholly or in part on an involuntary confession is clearly a

violation of a constitutional right. But the constitutional issue provoked by
the method of procedure employed in the principal case is more difficult to

determine. Indeed, a feasible argument can be made that the prejudice created
in the minds of the jury by their hearing of the forced confession does such

irreparable harm as to deprive the accused of his constitutional right to a fair

trial, notwithstanding the trial judge's instructions to disregard the confession
if found to be a product of coercive methods.
In the Stein case, the Supreme Court was called upon to detennine whether

the uncertainty as to the jury's finding on the issue of coercion was a violation
of the due process clause of the Fourteenth Amendment. Speaking for the

majority, it should be noted that Mr. Justice Jackson first looked into the cir

cumstances surrounding the confession, and concluded that the jury could

have based their conviction on the confession without \nolating the constitu
tional rights of the accused because the evidence would support a finding that

the confession was voluntary. He then laid down the broad rule that even if
the jury resolved the issue of voluntariness in favor of the accused, no consti

tutional rights were violated because: (1) if the confession were excised.
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there existed other sufficient evidence which would support the conviction, and
(2) any prejudice created by the coerced confession was dispelled by the in
structions to disregard it, if found to be involuntary.
However in the instant case, the reviewing court determined that the con

fession was coerced, and that a jury could not constitutionally find it volun
tary. Because of this distinction, the court felt they were not bound by the
Stein case holding. Yet it would seem that had the district court given effect
to the broad rule laid down by Mr. Justice Jackson in the Stein case, the state
court's ruling would have been upheld because the district judge acknowledged
in his opinion that the evidence apart from the confession was sufficient to
warrant the assumption that the murder for which the petitioner was convicted
was committed as part of a prearranged conspiracy involving two others. The

ruling in the principal case seems to reflect the belief that the prejudice and
harm created by the deprivation of a constitutional right, could not be elim
inated by the instructions.
To arrive at the holding in the Stein case, the Supreme Court had to get

around certain statements in its earlier decisions which would seem to pre
clude the conclusion. It had been previously held that if a coerced confession
be introduced at trial, judgment of a conviction will be set aside, even though
the evidence apart from the conviction, is sufficient to sustain a conviction.
Malinski v. New York, 324 U. S. 401, 404 (1945). In that case, the judge
allowed references to a coerced confession to be heard by the jury, though not

put in evidence. He failed to insulate the confession from the jury in his in
struction, and the Supreme Court held that since the conviction was based
in part on the coerced confession, it could not stand, even though the other
evidence would support the conviction. This case, however, can be distin
guished from both principal case and the Stein case. In the Malinski case,
the trial judge simply neglected to tell the jury to disregard the coerced con

fession, while in the Stein case and the instant case, explicit instructions to

disregard the confession, if found to be involuntary, were given. But in
Stroble v. California, 343 U. S. 181, 189, 190 (1950), the Supreme Court, be
fore analyzing the circumstances surrounding a confession which they later
held voluntary, prefaced their analysis with the statement that if the confession
elicited in the District Attorney's office was in fact involuntary, then the con

viction cannot stand even though the other evidence apart from the confession
would sustain the jury's verdict. This was in answer to the California Supreme
Court's conclusion that the use of the confession did no harm because there
was an abundance of other evidence which would sustain a conviction.
The important feature of both of these cases is that they were tried under

procedural methods similar to that used in the Stein case. Yet, in both
cases we find the unequivocal statement that if the confessions were coerced,
the conviction cannot stand on other evidence no matter how sufficient it be.
In the Stroble case, unlike the Malinski case, instructions were explicitly
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given to disregard the confession if found to be involuntary. It is clear then,
that the Supreme Court's disapproval of the California Supreme Court's view
is indicative of their belief that the weight of the evidence against the defendant
does not outweigh the invasion of a constitutional right and the consequent
prejudiced suffered by the accused.

Justice Jackson's opinion in the Stein case disposes perhaps a bit hastily of
the Stroble case. He characterizes the statement to the effect that the conviction
could not stand on other sufficient evidence if the confession were forced, as

dictum, not essential to result, since the confessions were found to be voluntary.
Stein case, supra, at 189. He proceeds to disapprove the holding in the Malin
ski case stating that the evidence of guilt is enough, apart from the confes
sions so that it could not be held constitutionally or legally insufficient to war

rant the jury's verdict. His contention is that the binding instructions of the
court to dismiss the confession from their consideration if they find it involun

tary, sufficiently protects the accused's constitutional rights.
The vigorous dissents by Justices Douglas, Black, and Frankfurter cite nu

merous cases where the accused was deprived of a constitutional right at trial,
and though there was other sufficient evidence to sustain a conviction, the court
held the convictions invalid. Powell v. Alabama, 287 U. S. 45 (1932); Avery
v. Georgia, 345 U. S. 559 (1953). These cases, however, involved flagrant
constitutional violations. Moreover, no effort was made by the court to erase

the harm wrought by these intrusions. Seemingly, the general tenor of their
opinion is that the introduction of the coerced confession is such a serious in
vasion of the accused's constitutional rights that the instructions of the court

to disregard the confession fail utterly to repair the harm.
It seems to this writer that courts should not concern themselves with the

weight of the evidence in a given case until they have ascertained that the
accused's constitutional rights have been upheld. Justice Holmes best expressed
this view in a case involving the alleged violation of a constitutional right,
holding that what the Court should deal with is not the accused's innocence or

guilt, but rather whether his constitutional rights have been preserved. Moore
v. Dempsey, 261 U. S. 86, 87, 88 (1923). It would seem in the final analysis
that the true significance of the instant case lies in the fact that despite the
Stein case holding, a prisoner convicted under a procedure similar to that em

ployed in the principal case still has an avenue of attack on the conviction
left open. Through the instrumentality of a writ of habeas corpus, an appel
late tribunal is forced to determine whether the confession was voluntary or

involuntary. A recent Supreme Court case gives this method additional sanc
tion for in Brown v. Allan, 344 U. S. 443, 463-464 (1953), it was held that
issues determined by a state court in a habeas corpus proceeding may be re

examined in a trial in a federal court, if it appears that the state court has
not given a fair consideration to the issues and the offered evidence. Thus, a
way is left open to redress the violation of the Constitution. In short, the un-
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fairness resulting from the reluctance of the Supreme Court to upset state
criminal procedure, can be offset by the writ of habeas corpus in which
proceeding the courts are apparently not bound by the Stein case holding.

EDWARD W. DUNN

FEDERAL PROCEDURE�A Federal District Court Can Transfer a

Diversity Case to Another Federal District Under Section 1404(a)
of the Judicial Code, Despite the Fact That the First Court Does
Not Have Jurisdiction in Personam Over the Defendants.

The United States District Court for the Southern District of New York
found that it lacked jurisdiction over two of the defendants in the instant case.
As to them, it set aside the summons and dismissed the action. Plaintiff's mo

tion to vacate this order of the court was denied. A request for rehearing on

the motion to vacate was denied, but the judge considered an alternative mo

tion to transfer the case to the United States District Court for the Southern
District of Texas. Plaintiff urged that the court could make this transfer under
28 U. S. C. � 1404(a) (Supp. V, 1952), which provides for transfer for "the
convenience of parties and witnesses, in the interest of justice." Defendants

argued that the court lacked power to grant this relief since it had not obtained

jurisdiction over them, the defendants. Held, under � 1404(a) a district court

may transfer an action in which it does not have jurisdiction over the parties
to another district or division. Petroleum Financial Corporation v. Stone, 116
F. Supp. 426 (S. D. N. Y., September 30, 1953).
The decision in the instant case was based entirely on the earlier decision in

Schiller v. Mit-Clip Co., Inc., 180 F. 2d 654 (2d Cir. 1950), where a transfer
was made under � 1406(a) of the Judicial Code, 28 U. S. C. � 1406(a)
(Supp. V, 1952). That section provides for the dismissal or transfer of a case

laying venue in the wrong division or district. The Schiller case, supra, was

admittedly the only authority the court could find to support the decision in
the instant case. That the court followed it, is shown by the statement of Judge
Dimock on page 7 of the opinion:

Although I entertain serious doubts upon the matter, I will follow what the

language of the Court of Appeals indicates to be the law of this Circuit and
that is that a district court has power to transfer to another district a case in

which a complaint has been filed but personal jurisdiction over the defendants

has not been obtained.

The court gives two possible distinctions of the Schiller case from the case at

hand. One of these possibilities in the words of Judge Dimock is:

... the transfer there was made under 28 U. S. C. � 1406(a) rather than un

der 28 U. S. C. � 1404(a) as is requested here. Such a distinction, however, is
without substance. It is true that the former provision has as its object remedy-
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ing defects in venue while the latter merely authorizes transfers where, though
venue and jurisdiction may fie, the convenience of parries and witnesses and the
interest of justice make more desirable a different forum. I find no warrant,
however, in the language of the statute or otherwise, for hotdrng that lack of
personal jurisdiction over defendants permits the granting of a transfer under
one bat not under the other, assuming the factors that bring each into play are

present-

That there is this difference between the two sections is borne oat by a state
ment of Professor JamesW. Moore, speaking erf the proposed sections, Hearings
before House Judiciary Committee on H. R. 2055 (Bill to Revise Title 28 of
U. S. Code):

Venue provisions have not been altered by the revision. Two changes of im
portance have, however, been made. Improper venue is no longer grounds for
dismissal of an action in the Federal Courts. Instead the district court is to
transfer the case to the proper venue. See Section 1406. And Section 1404
introduces an element of convenience which gives the court the power to transfer
a case for the convenience of parties and witnesses of another district.

The statement that there is no substantial difference between the two sec

tions belies the fact that � 1404(a) is an adoption of the common law doctrine
of forum nor. conveniens, as attested by the Revisor s Note, 28 U. S. C. A.
� 1404.

Subsection (a) was drafted in accordance with the doctrine of forum non con

veniens, pennitting transfer to a more convenient forum, even though the venue

is proper.

The rehabifity of this mterpretation has gone unquestioned in most cases.

United States v. Net. City Limes, 337 U. S. 78, 81 (1949); Ford Motor Co. v.

Ryan, 182 F. 2d 329, 330 (2d Or.), cert, denied 340 U. S. 851 (1950) ; Posca-
rtHa v. Yes? York Cent. R. Co, 81 F. Supp. 95. 99 (E. D. X. Y., 1948).
This construction of the provision is borne out, by tbe leading case of Mc
Donald r. Ho&ey, 110 U. S. 619 (1884), which stands for the principle that
the legislature, in revising and consolidating the laws, does not intend to

change their policy, unless such intent is clearly expressed.
The essence of the doctrine of forum non conveniens is that even though a

court has jurisdiction of the cause and of the parties and venue is proper, the
court may, under tw^m circumstances of irMxmvenience resulting from plain
tiffs election of forum, refuse to hear and determine the case. Aircraft Marine
Products v. Bumdy Engineering Co^ 96 F. Supp. 588 (S. D. Cat 1951). Be

fore the adoption of the revision, and thus the adoption of � 1404(a), Fed
eral Courts had inherent power under forum non conveniens to dismiss com

plaints on the ground that the action was not brought at a forum to sub
serve the convenience of the parties and witnesses and in the interests of jus
tice. Ferguson v. Ford Motor Co., 77 F. Supp. 425 (S. D. N. Y. 1948). By
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the adoption of section 1404(a), the remedy of transfer rather than dismissal,
was substituted. Schoen v. Mountain Producers Corporation, 170 F. 2d 707
(3rd Cir. 1948); Cinema Amusements v. Loews, Inc., 85 F. Supp. 319, 322
(D. Del. 1949).
In a previous decision, it had been held that by the adoption of the section,

the standard embodied in forum non conveniens had not been altered in the
Second Circuit, and the factors in applying that doctrine were still applicable.
Markantonatos v. Maryland Drydock Co., 110 F. Supp. 862 (S. D. N. Y.
1953). One of the underlying requisites of the doctrine is that it presupposes
at least two forums where the action could be brought before there can be a

transfer to one of the two forums. Gulf Oil Corp. v. Gilbert, 330 U. S. 501

(1947) ; Tivoli Realty v. Paramount Pictures, 89 F. Supp. 278 (D. Del.), rev'd
on other grounds, 186 F. 2d 111 (3d Cir. 1950); Lucas v. New York Cent. R.
Co., 88 F. Supp. 536 (S. D. N. Y. 1950) ; Neal v. Pennsylvania R. Co., 77 F.
Supp. 423 (S. D. N. Y. 1948).
Another requisite, it would appear, is that the transferor court must have

jurisdiction. The provision in the Judicial Code authorizing change of venue
for the convenience of parties and witnesses and in the interest of justice,: has
been held to assume that the action has been brought in a proper district, and
grants the court discretion to change the place of trial to some other district
in which the action might have originally commenced. United States v. E. I.
Du Pont De Nemours & Co., 83 F. Supp. 233 (D. D. C. 1949). A civil action
is considered "brought" within the meaning of � 1404(a) when the court ac

quires jurisdiction over the person and subject matter and not when a com

plaint is filed. Burns v. Chubb, 99 F. Supp. 581 (E. D. Pa. 1951). Previous
to the present case it was held that where a New York Federal/ District Court
had no jurisdiction over the defendant the court could not transfer the action
to Pennsylvania as requested. Fistel v. Beaver Trust Co., 94 F. Supp. 974

(S. D. N. Y. 1950). To the effect that such a case should be dismissed due to

lack of jurisdiction, see: International Carrier-Call & T. Corp. v. Radio Corp.,
50 F. Supp. 759 (S. D. N. Y. 1943), afd 143 F. 2d 598 (2d Cir. 1944), cert.
denied 323 U. S. 793 (1945). In Gulf Oil Corp. v. Gilbert, supra, at 504, the
Supreme Court stated:

Indeed, the doctrine of forum non conveniens can never apply if there is ab
sence of jurisdiction or mistake of venue.

Since 1868, the Court has recognized that in the absence of jurisdiction it

cannot proceed at all, but must announce the fact and dismiss the cause. Ex

parte McCardle, 7 Wall. 506, 514 (U. S. 1869).
The court, in the instant case, recognizes that jurisdiction is necessary to

the doctrine of forum non conveniens but states at page 428 that "in a situa
tion such as this the doctrine would not have come into play." How then
could the transfer be based on � 1404(a) which has as its basis the doctrine of



318 The Georgetown Law Journal [VoL 42 : p. 290

jorum non conveniens? The answer to this question is not found in the case.

The statement that the judge, in the instant case, "can find no warrant in

transferring under one section and not the other" is a sound one. It has been
held that there should be no transfer under � 1406(a) either, if there is a

lack of jurisdiction in the court granting the transfer. First Nat. Bank of
Chicago v. United Air Lines, 190 F. 2d 493, 496 (7 Cir. 1951), rev'd on other

grounds, 342 U. S. 396 (1952).
Perhaps, because of a reluctance to further the doctrine of transfer without

jurisdiction, Judge Dimock did not uphold it without "entertaining serious
doubts". He states further:

Whether cases may arise in which it would be unreasonable, inequitable or vexa

tious to permit such a transfer, I need not decide Such questions can be dealt
with when they are presented.

In the writer's view, Burns v. Chubb, supra, gave the correct interpretation
of the law, in a situation similar to that in this case. That case was in the
District Court for the Eastern District of Pennsylvania in which the plaintiff
requested a transfer, under � 1404(a), to the District Court for the Mid
dle District of Peniisylvania, even though there was no jurisdiction over the

subject matter of the action. The court decided that such a transfer could
not be made due to its lack of jurisdiction.
It is submitted that the doctrine of forum non conveniens, upon which

� 1404(a) is based, never applies unless the transferor court has jurisdiction.
In this view, the decision in the instant case establishes a dangerous precedent,
and contributes uncertainty to a field of law previously settled. To put the

problem on a case to case basis is absurd.
RICHARD P. MTLLOY

INSURANCE�Recovery Under Double Indemnity Provision for Acci
dental Death Dented Where Insured Was Kttt kt> m a Plane Crash
While in Military Service "tn Tote of War," Since Korean Con
flict Was "War" Within Meaning of the Policy's Exemption.

Respondent-beneficiary sued petitioner for double mdemnity benefits under
five life insurance policies issued to respondent's husband who was killed in
an Alaskan plane crash on August 23, 1951, after the outbreak of hostilities
in Korea, while on active duty with the United States Army. The policies
contained double indemnity riders which excluded accidental death benefits
'if the insured shall be in military, naval or allied service in time of war at
the date of the accident." Invoking the military exclusion clause, the insurer
refused to pay the additional accidental death benefits. The trial court held
that respondent could recover for the total amount of the accidental death
benefits. The Texas Court of Civil Appeals affirmed the judgment. On appeal
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the Supreme Court of Texas reversed. Held, petitioner need not pay the double
indemnity provision because the conflict in Korea, in which the United States
was engaged, was a "war" and the insured was in military service "in time of
war" within the meaning of the life insurance war exclusion clause. Western
Reserve Life Ins. Co. v. Meadows, 261 S. W. 2d 554 (Tex. October 7, 1953).
The question of whether courts may take judicial notice of a conflict which

everyone knows is in reality a war in Korea, is affected by this decision.
It is of vital interest to both insurer and insured to know in just what man
ner courts will rule on policies carrying "war exception" clauses. The terms
"at war" or "in time of war" as used in such provisions for limited liability
have, in recent times, caused conflict as to whether they should apply only
where there has been a formal declaration of war by the political departments
of government.
Armed conflict in which there has been an organized intervention resisted by

organized forces brings about a condition and state of war and has been held
to be equivalent to a declaration of war. Prize Cases, 2 Black 635 (U. S.
1862) ; The Eliza, 4 Dallas 37 (U. S. 1800) ; Hamilton v. McClaughry, 136 F.
445 (C. C D. Kans. 1905). In the Prize Cases, supra, it was held that al
though there was no war between the states in 1861 in the technical and legal
istic sense, nevertheless, Congress had given legislative sanction by measures

enabling the government to prosecute the fighting. Thereby the court recog
nized the existence of a condition of war in order to give the government the
right to capture enemy ships violating a blockade established by the President
before war was officially declared. In the principal case the court had little
difficulty in finding that Congress had recognized the existence of a condition
of war in Korea by the many Acts passed in support of the armed forces in
Korea. The court on page 557 said: ". . . if the word 'war' used in the policies
of insurance was intended to mean 'technical war', or 'legal war', that is,
war declared by Congress, the Acts of Congress prior to the death of the in
sured should be considered in effect to amount to a declaration of war."
That the existence of a war is not dependent upon a formal declaration of

war was expressed by Mr. Justice Jackson in his concurring opinion in the Steel
Seizure case, at page 642, when he said:

. . . Nothing in our Constitution is plainer than that declaration of a war is
entrusted only to Congress. Of course, a state of war may in fact exist without
a formal declaration.

Youngstown Co. v. Sawyer, 343 U. S. 579 (1952). The instant case in decid

ing adversely to the beneficiary, recognized in law that which existed in fact.
". . . it is the fact that makes 'enemies', and not any legislative Act." Dole v.

Merchants' Mutual Marine Insurance Co., 51 Me. 465, 470 (1863).
Courts have recognized war between other countries for the purpose of

finding that insured died as a result of war. In the case of Stankus v. New
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York Life Ins. Co., 312 Mass. 366, 44 N. E. 2d 687 (1942), the court

adopted a realistic approach in denying the beneficiary recovery, hold

ing that the death of the insured resulting from the torpedoing of the
American destroyer on which he was serving arose directly or indirectly
from "war" within the meaning of the clause excluding double indemnity
liability if death resulted directly or indirectly from war or any act incident
thereto. The court took, judicial notice of the existing war between England
and Germany even though the United States had not yet entered World War
LI. A similar case was VanderbUt v. Travelers' Ins. Co., 184 X. Y. S. 54, 139
X. E. 715 (1920), wherein, double indemnity was denied for death resulting
from the torpedoing of the Lusitania before the United States had entered
World War I.

Generally, when courts are mterpreting life insurance contracts containing
military exclusion clauses and there has been no declaration of war, a strict
construction against the insurer is applied and any ambiguity in the policy is
to be construed so as to give the insured the greatest possible benefit on the
least onerous terms. Two recent companion cases of the Supreme Court of

Pennsylvania, rejected by the instant case, by a four to two decision allowed

recovery on the accidental death provisions reasoning that the term "in time
of war" in the double indemnity clauses was open to more than one construc

tion, Beley v. Pa. Mutual Life Ins. Co., 373 Pa. 231, 95 A. 2d 202 (1953),
and Harding v. Pa. Mutual Life Ins. Co., 373 Pa. 270, 95 A. 2d 221 (1953).
The word "war" was ambiguous in that there was a failure to distinguish be
tween declared and undeclared war, and therefore the term should be con

strued in favor of the insured as meaning a declared war since the insurer was
the draftsman of the agreement and if ft intended to ". . . invest the term 'war'
with a broader connotation than its 'constitutional ' or legal' mtendment, it
would have effected this by the addition of words indicating such an intention

as, for example, 'declared or undeclared'' war.'- Beley case, supra, 373 Pa. 231,
237 (1953). On this point Mr. J. W. Wheeler, in his article, "The War

Clause", 370 Insurance L. J. 727 (1953), stated: Tt is difficult to see how
the all-inclusive word 'war,' as used in insurance contracts could he enlarged
by adding the words 'declared or undeclared,' or by the use of any other adjec
tives. If an undeclared war is not war, nothing is gained by adding the word
'undeclared'."
In litigations as a result of military casualties at Pearl Harbor, Savage v.

Sun Life Assur. Co. of Canada, 57 F. Supp. 620 (W. D. La. 1944) ; Pang v.

Sun Life Assur. Co. of Canada, 37 Hawaii 208 (1945) ; Rosenau v. Ida. Mut.

Benefit Assn., 65 Idaho 408, 145 P. 2d 227 (1944); West v. Palmetto State
Ins. Co., 202 S. C. 422, 25 S. E. 2d 475 (1943), tbe courts adopted a legalistic
approach in resolving the ambiguity and the beneficiaries recovered, apparently
on the theory that on December 7, 1941, there was a chance this country would
not enter into a war. However, the court in .Yea? York Life Ins. Co. v. Ben-
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nion, 158 F. 2d 260 (10th Cir. 1946), cert, denied 331 U. S. 811 (1947), in
denying recovery to the beneficiary stated that war may exist without a decla
ration, by "appraisal of actualities" and a formal declaration merely recog
nizes that which already exists. The decisions of the majority of the Pearl
Harbor cases were criticized by Mr. Edwin Borchard, who in his article, "When
Did The War Begin?", 47 Col. L. Rev. 742 (1947), on page 742 stated:

. . . These opinions are to be explained perhaps as motivated by the war

hysteria, partly on the ground that they were based upon the stipulation that
the declaration of war by Congress . . . was the first act of war of the political
department, and partly as the result of the prejudice against insurance companies
prevailing in certain courts.

A formal peace treaty was not necessary to make the war exclusion clauses
inoperative. Stinson v. New York Life Ins. Co., 83 U. S. App. D. C. 115, 167 F.
2d 233 (1948); New York Life Ins. Co. v. Durham, 166 F. 2d 874 (10th Cir.
1948) ; Mutual Life Ins. Co. of N. Y. v. Davis, 79 Ga. App. 336, 53 S. E.
2d 571 (1949). After the cessation of the hostilities of World War II and
before any formal restoration of peace the courts uniformly following the
realistic approach established by the Bennion case, supra, determined a "real
istic" peace. In Darnall v. Day, 240 Iowa 665, 37 N. W. 2d 277, 280 (1949),
the court on page 671 said: ". . . War, in the practical and realistic sense in
which it is commonly used, refers to the period of hostilities. . . ."
It appears that the interpretation of the word "war" from cases not involv

ing private agreements has been carried into the cases which ascribe to "war"
a technical, legal meaning. The majority of the courts which have employed
a technical and legalistic view in defining "war" relied on Bishop v. Jones &

Petty, 28 Tex. 294 (1866), which did not involve a contract problem but the
date of the beginning of the Civil War in order to determine if a citizen of
one belligerent could sue in the courts of another. There the court held that
the existence or non-existence of a state of war is a political not a judicial
question, and it is only if and when a formal declaration of war has been made

by the political department of the government that judicial cognizance may
be taken thereof. It is submitted, however, that the problem of whether the
courts should take judicial notice of the war in Korea is largely superfluous,
since the use of the word "war" in private contracts such as fife insurance

policies is distinguished from its use in public law in a legalistic or technical
sense. Whether or not the Korean conflict is a war in a public sense, it can

be one within the meaning of a fife insurance policy. Stanbery v. Aetna Life
Ins. Co., 26 N. J. Super. 498, 98 A. 2d 134 (1953); Gray v. Southern Aid

Life Ins. Co., 15 Life Cases 507 (Mun. Ct. D. C. 1952). The court in the

Stanbery case refused to follow Beley v. Pa. Mutual Life Ins. Co., supra, and
maintained that the word "war" in the contract should not be construed on a

public or political basis but should be given its ordinary and generally accepted
meaning.
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The court in the principal case avoided the general rule of construing am

biguities liberally in favor of the insured by simply maintaining that the word
"war" is not ambiguous but that, unless a contrary intention is shown by the
contract, it must be interpreted in the light of what ordinary people would
commonly regard as war. This connotation was established in Aschenbrenner
v. U. S. F. & G. Co., 292 U. S. 80 (1934). To hold otherwise would, in effect,
be to rewrite the contract of insurance and impose a limitation on the exclu
sion of liability. The instant case in refusing to affect a technical ignorance
of the war in Korea cited Weissman v. Metropolitan Life Ins. Co., 112 F. Supp.
420 (S. D. Cal. 1953). There the court concluded that the word "war", in
the absence of an intention of a technical meaning, must be interpreted to
effectuate the the intention of the parties who used the word in its ordinary
and accepted meaning. See Recent Decision, 42 Georgetown L. J. 155 (No
vember 1953).
The more practical dissent of the Beley case, supra, rejected the technical

approach of the majority, urging a realistic approach in construing the term
"in time of war". It reasoned that the hazard of wartime military service is
one that is not insurable in the ordinary sense. This hazard continues to be
a problem whether a war is declared or undeclared. The holding of the ma

jority would tend to subject insurance companies to habilities far out of pro
portion to the premiums charged. Public policy does not warrant such a

situation. This contention was well propounded in the Bennion case, supra,
at page 265:

. . . the definition given to the word war bears a direct relationship to the risk
assumed. . . . Viewed in this light, it is . . . plain that when the parties used
the word war, they had in mind the hazard to human life incident thereto.

Certainly this language would seem to govern the facts of the instant case.
The realistic approach would seem to be the sounder one in that it is more

likely to effect the intention of the parties. Since ambiguous terms in policies
are generally construed in favor of the insured (and courts have not been
averse to expand the language in finding ambiguities) insurance companies
must be emphatic in stating their intentions. Again, the possibility of
atomic warfare must now be considered a reality. A potential war problem
will be the probable extent of civilian casualties in the home areas in the
course of a modern war. Hitherto, the application of war exclusion clauses
has been limited to deaths while in military service. Legislation designed to

avert severe strains on insurance companies should allow inclusion of war

clauses in policies applying to both civilians and those in military service alike.
It remains to be seen whether the courts in any future cases of this nature

will follow the line of reasoning in the Beley and Harding cases, supra, or will
prefer the opinion of the instant case, which at this date marks the most recent

appellate consideration of the question. It is submitted that the reasoning
of the instant case would best serve as the pattern for consideration in any

subsequent litigation on this question. w. norman charles, jr.
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REAL PROPERTY�Restrictive Covenant in Contract for Burial is
Not Enforced by Refusal of Court to Grant Damages for Breach
of Contract When Actionable Breach Only Arises if the Restric
tive Covenant is Voro.

Appellant entered into a contract with a corporation operating a private
cemetery for the purchase of a right of sepulture in certain cemetery lots.
The contract contained a clause restricting burial privileges in the cemetery to
"members of the Caucasian race". Appellant's deceased husband, who had
been killed in combat in Korea, was of eleventh-sixteenths Winnebago Indian
blood. After graveside services had been held and his body was about to be
lowered into the ground, cemetery officials refused to permit the burial on

the basis that deceased was not a Caucasian. Appellant filed suit for damages
grounded in breach of contract. Trial court upheld the defendant's right to
stand upon the terms of the covenant in defense and dismissed the action.

Appellant appealed, contending that the action of the court in permitting the
defendant to stand upon the terms of the racially restrictive covenant in the
contract amounted to state action contrary to the Fourteenth Amendment. Held,
the prohibition against state action aiding the enforcement of a restrictive
covenant will not be expanded so as to preclude a state court from permitting
a party to a contract to defend against an action alleging breach by standing
on the terms of such a covenant included in the contract. Rice v. Sioux City
Memorial Park Cemetery, Inc., 60 N. W. 2d 110 (Iowa, Sept. 22, 1953).
The question presented in this case is of real moment in the exploration of

the extent and ramifications of the judicial recognition to be given racially re

strictive covenants and the decision is an important delineation of the extent

to which the doctrine enunciated by the Supreme Court in Shelley v. Kraemer,
334 U. S. 1 (1948), will be carried by the state courts.

Before the Restrictive Covenant Cases, Shelley v. Kraemer, supra, and
Hurd v. Hodge, 334 U. S. 24 (1948), the courts, while holding legislative at

tempts to set up racially restrictive covenants contrary to the Fourteenth
Amendment and void, Richmond v. Deans, 281 U. S. 704 (1930), Harmon v.

Tyler, 273 U. S. 668 (1927), Buchanan v. Warley, 245 U. S. 60 (1917), al
most without exception upheld and enforced racially restrictive covenants set

up by private citizens. Corrigan v. Buckley, 271 U. S. 323 (1926); see an

notation, 3 A. L. R. 2d 477. But the Shelley and related cases, supra, over
threw the general position of the courts on such covenants and have brought
forth a considerable number of decisions applying and interpreting the new

outlook adopted by these cases.

Shelley v. Kraemer, supra, held that action by state courts enforcing racially
restrictive covenants is such action as is prohibited by the Fourteenth Amend
ment's provisions insuring equal protection to all citizens. The Court held
that courts, by supporting the actions of individuals in the enforcement of
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these covenants, invested the private acts of citizens with the character of state
action. In the words of the Court: "... in granting judicial enforcement of
the restrictive agreements in these cases, the States have denied petitioners
the equal protection of the laws and . . . therefore, the action of the state courts

cannot stand." Shelley v. Kraemer, supra, at 20.
The Shelley case arose out of an attempt to obtain an injunction restraining

a Negro from taking possession of property covered by a restrictive covenant.

State courts immediately followed the decision in cases where the enforcement

sought was the same as in the Shelley case, e.g., Clayton v. Wilkins, 32 Cal.
2d 895, 197 P. 2d 162 (1948); Goetz v. Smith, 191 Md. 707, 62 A. 2d 602

(1948). Further, efforts to enjoin white owners from breaching such covenants

were also denied on authority of the Shelley case. Tovey v. Levy, 401 HI. 393,
82 N. E. 2d 441 (1948); Kemp v. Rubin, 298 N. Y. 590, 81 N. E. 2d 325

(1948). In such cases the applicability of the Shelley holding was obvious
and inescapable.
But the question quickly arose as to whether, granted that a restrictive

covenant could not be specifically enforced, one who has violated such a

covenant would be liable to answer in damages to a party in, whose favor the
covenant ran. On this, the state courts were divided. One view held that

"hability to suits for damages for breach of a . . . racial restriction constitutes
an indirect method of enforcement," PhiUpps v. Xaff, 332 Mich, 389, 397, 52

N. W. 2d 158, 162 (1952), and the suit was dismissed, relying on the Shelley
case. But the Missouri Supreme Court in Weiss v. Leaon, 359 Mo. 1054, 225
S. W. 2d 127 (1949), held that, though specific enforcement of the restrictive
covenant was unconstitutional, enforcement by an action for damages against
the white grantor was not precluded by the holding in Shelley v. Kraemer.
This question was decided by the Supreme Court in 1953 in favor of the broader

application of the Shelley case doctrine. Barrows v. Jackson, 346 U. S. 249

(1953). The Court held that to compel one who sells in violation of a restric
tive covenant "to respond in damages would be for the State to punish her for
her failure to perform . . . and ... to encourage the use of restrictive cove

nants . . . thus . . . she is coerced to continue to use her property in a dis

criminatory manner." Barrows v. Jackson, supra, at 254. The Court con

cluded at 259:

The law will permit respondent to resist any effort to compel her to observe
such a covenant, so widely condemned by the courts . . . respondent is the only
effective adversary of the unworthy covenant in its last stand. She will be per
mitted to . . . close the gap to the use of this covenant, so universally condemned

by the courts.

In the Barrows case the plaintiff was denied damages for breach of a racially
restrictive covenant. In the instant case, plaintiff sought damages, in effect,
because the covenant was not breached, while defendant relied on the covenant
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as justification for refusal to perform the contract. The Iowa court distin

guishes all previous cases on the ground that they involved the exertion of
governmental power directly in aid of discrimination, while here the court

says it is neutral. It recognizes that if plaintiff in this case had had her
husband's body lowered into the grave, the courts would have had to deny
the defendant aid in restraining such action on her part; nor could they have
given defendant damages for plaintiff's acts in violation of the restrictive cove

nant. But it feels that no positive aid has been given, to the enforcement of
the covenant and so the action of the courts is not state action depriving
ciizens of the equal protection of the laws.
What constitutes state action under the Fourteenth Amendment's provi

sions that no state shall "deprive any person of life, liberty, or property with
out due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws"? The Supreme Court in Ex parte Virginia, 100 U. S.
339 (1879), said at 346-347:

The prohibitions of the Fourteenth Amendment . . . have reference to actions
of the political body denominated a State, by whatever instruments or in what
ever modes that action may be taken. A State acts by its legislative, its execu

tive, or its judicial authorities.

In the Civil Rights Cases, 109 U. S. 3 (1883), the Court in similar broad terms

held the Amendment nullifies and makes void state action of every kind which
has the effect of impairing or abrogating the rights protected. It held private
acts to be outside the prohibitions of the Amendment unless supported "by
State authority in the shape of laws, customs or judicial . . . proceedings"
(p. 17). The broad interpretive language of these early opinions was not

modified in regard to judicial acts during the succeeding years.
In regard to other agents of the states, the federal courts have held that acts

by the following may be "state action": private political party, Terry v. Adams,
345 U. S. 461 (1953); Smith v. Allwright, 321 TJ. S. 649 (1944); private
library subsidized by city funds, Kerr v. Enoch Pratt Free Library of Balti
more City, 149 F. 2d 212 (4th Cir. 1945); private owners of a town, Marsh
v. Alabama, 326 U. S. 501 (1946) (by implication); and private lessees of
state-owned swimming pool, Lawrence v Hancock, 76 F. Supp. 1004 (S. D.
W. Va. 1948). The New York Court of Appeals in Dorsey v. Stuyvesant
Town Corp., 299 N. Y. 512, 87 N. E. 2d 541 (1941), cert, denied, 339 U. S.
981 (1950), in a four-to-three decision declined to hold a corporation set up
by private industry and engaged in rehabilitating an urban section's housing
under a contract with the city of New York to be in the exercise of state action.
But the actions of state courts in this regard have come under scrutiny less
often.

The Shelley case was the first Supreme Court decision directly holding the
state courts to be exercisers of state action prohibited by the provisions of the
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Fourteenth Amendment when the effect of their decrees is the enforcement of
a private agreement. The Court said at 20:

State action, as that phrase is understood for the purposes of the Fourteenth

Amendment, refers to exertions of state power in all forms. And when the
effect of that action is to deny rights subject to the protection of the Fourteenth
Amendment, it is the obligation of this Court to enforce the constitutional com
mands.

When the Barrows case was decided, the Court held that a state court enter

taining a suit for damages for breach of a restrictive covenant was just as cer

tainly an unconstitutional exercise of state power.
The position adopted toward restrictive covenants and state action by the

Supreme Court, evidenced by the Skettey and Barrows cases, is thus not ex

panded and applied in the instant case. This approach can be contrasted with
that exemplified by the court in CUfton v. Puerile, 218 S. W. 2d 272 (Tex.
Civ. App. 1948), writ of error refused, 147 Tex. 657 (1949). In that case a

person of Mexican descent asked the court to confirm bis title to land sold to
him in violation of a racially restrictive covenant in the form of a forfeiture
clause providing for reversion to the vendor upon demand. The party in pos
session of the land had obtained a deed from the original grantor upon the
breach of the covenant. The appellants argued that Shelley v. Kraemer was

not controlling because a distinction should be drawn between a case in which
a plaintiff seeks to enforce a racial covenant as the basis of a claim for relief
and one in which a defendant seeks to enforce such a covenant as a defense to

a claim for relief. In answer, the court declared at 274:
It is as much an enforcement of the covenant to deny to a person a legal right
to which he would be entitled except for the covenant as it would be to ex

pressly command by. judicial order that the terms of the covenant be recog
nized and carried out. No valid distinction can be predicated upon the posi
tion of a party ... as a plaintiff or as a defendant. Under the decision of the

Supreme Court . . . judicial recognition or enforcement of the racial convenant
involved here by a state court is precluded by the "equal protection of the laws"
clause of the Fourteenth Amendment,

It is submitted that, by its decision, in the instant case, the court has de
creed that the restrictive covenant�a device "so widely condemned by the
courts"�retains its force not only between individuals privately but even in
the courtroom. It is agreed that a restrictive covenant standing alone is not

a violation of the Fourteenth Amendment, But it can stand alone only when
there is voluntary adherence to its terms. If any phase of such adherence is

placed before a court, the voluntary aspect is gone. The covenant is involun

tary as to one of the parties and if a court allows the covenant to be raised
in support or defense of the action, it would seem that the court is allowing
the restrictive covenant to aid in compelling one of the parties to adhere to

its terms involuntarily.
DEWIE J. GAUL
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TORTS�Child of Five and One-Half Years is not Conclusively Pre
sumed to be Incapable of Contributory Negligence in New Jersey.

Plaintiff was the father of Richard Dillman, an infant of five and one-half
years, who was killed crossing a street intersection, as a result of coming into
contact with a motor vehicle. Plaintiff brought suit alleging negligence against
the defendant, the owner of the automobile. In the trial court, the defendant
submitted a plea of contributory negligence. That court charged, generally,
that there is a rebuttable presumption that a child under seven years of age
can not be guilty of contributory negligence. It left the issue of contributory
negligence to the jury and they returned a verdict for the defendant. Plain
tiff appeals, asserting that the law of the state should be that an infant of five
and one-half years is conclusively presumed to be incapable of contributory
negligence. Held: It is the law of New Jersey that the presumption that a

child of five and one-half years is not guilty of contributory negligence is a

rebuttable presumption and the question was properly submitted to the jury.
Dillman v. Mitchell, 99 A. 2d 809 (N. J. Sup. 1953).
Under the common law rule of crimes, a child under seven years of age

was conclusively presumed to be incapable of committing crime. See 43 C. J.

S., Infants, � 96 d (b), p. 216. The appeal in the instant case urges that
the common law rule applicable to crimes be adopted for purposes of civil law
cases involving contributory negligence of children.
The court is called upon to decide between the so-called Illinois rule or the

Massachusetts rule. Illinois has adhered to the common law rule of crimes
in civil proceedings and has found that a child under seven is incapable of
such conduct as will constitute contributory negligence and that the court

may so declare, as a matter of law, in its instructions. Romine v. City of
Watseka, 341 111. App. 370, 377, 91 N. E. 2d 76, 79 (1950); Lagerstrom v.

Jago, 316 111. App. 156, 44 N. E. 2d 330 (1942); Hughes v. Medendorp, 294
111. App. 424, 429, 13 N. E. 2d 1015, 1017 (1938); Chicago City Ry. Co. v.

Touhy, 196 111. 410, 427, 63 N. E. 997, 1003 (1902).
Massachusetts, on the other hand, has held that this is a rebuttable pre

sumption. The defendant should show that the child did not act in a manner

in which a child of similar age and experience would have acted under the
same or similar circumstances. If the defendant submits such evidence tend

ing to prove contributory negligence on the part of a child, the issue should be
submitted to a jury. Birch v. Strout, 303 Mass. 28, 20 N. E. 2d 429 (1939) ;
Schneider v. DeChristopher, 301 Mass. 241, 16 N. E. 2d 857 (1938); Sullivan
v. Boston Elevated Ry. Co<, 192 Mass. 37, 78 N. E. 382 (1906). In Sullivan
v. Boston Elevated Ry. Co., supra, the court stated (pp. 43-44) :

There doubtless is an age where the court can say as a matter of law that a

child cannot exercise any care under any circumstances. There also is an age
where the court can say as a matter of law that a minor is capable of exercising
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some care under circumstances Eke those in question. . . . Hie hmits of these
two classes are not settled by our decisions. There are now and probably always
will be cases where it fairly may be said (as it was said in the case at bar)
that the child did not under the circumstances exercise any care, and yet it can
not be said as a matter of law that an ordinarily prudent child of the age or

having the capacity of the child in question (whichever is the correct statement)
was capable or incapable of exercising care. Such cases must be left to the jury.

Under Massachusetts law, by statute, contributory negligence is made an

affirmative defense and the person injured is considered to have used due care

unless the defendant proves otherwise. Therefore, the burden is on the de
fendant to prove that the plaintiff failed to exercise the ordinary care of a

child his age. Brooks v. Gtidden, 110 N. E. 2d 495, 496 (Mass. Sup. Ct
1953); Demeky v. Jordan Marsh Co., 321 Mass. 78, 81, 71 N. E. 2d 758,
760 (1947). Due care of a boy of seven years is the care reasonably to be

expected of a child of similar age. Woods v. DeMont, 322 Mass. 233, 234, 77
X. E. 2d 220, 221 (1948). In an extreme application of the Massachusetts

role, a child of three years and eight months has been held to be capable of

contributory negligence. Dowd v. Tighe, 209 Mass. 464, 95 X. E. 853 (1911).
The incapacity rule was accepted in the case of a child of two and one-half

years of age. Tucker v. Ryan, 298 Mass. 282, 10 X. E. 2d 73 (1937).
Applying the criminal incapacity rule to children of seven years of age in

civil law cases as is done by the Illinois courts has been held to be of doubt
ful value, in Johnson's Adm'r v. Rutland R. R, Co., 93 Vt 132, 139-140,
106 AtL 682, 685 (1919):

There is little, if any, support for the rule by the analogy. Capacity to com

mit crime, involving as it does discretion to understand the nature and illegality
of the particular act constituting the crime, is one thing, and capacity to care

for one's personal safety is another, and quite different thing. It is a matter of
common knowledge that many children under seven years of age have some

intelligence of situations and circumstances affecting their personal safety. While
the role has the merit of simplicity, it is purely arbitrary, and lacks the sanction
of reason and experience. When a child reaches a stage of development at which
he should be deemed capable of exercising judgment and discretion respecting
his personal safety, is, from its very nature, incapable of arbitrary determination.
Hie test of age alone is not suf&cienL Much depends upon the circumstances
of tbe particular case, especially tbe mental development and previous training
and experience of the child.

This statement clearly points out tbe advantage and disadvantage of tbe
Illinois rule. The advantage is obvious in that it is easy to apply. On the
other hand, it is an arbitrary rule and is open to the obvious objection, which
was made in the instant case, that one day's difference in the age of the child
should not determine whether he is capable or not of negligence. A child
seven years and one day old should not be treated differently than a child
of seven years.
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The Massachusetts rule, although it is not in line with the trend toward limit

ing the doctrine of contributory negligence (i.e., by the "last clear chance"

doctrine) is the better rule, as evidenced by the fact that it is the majority
rule. (See cases collected at: 107 A. L. R. 4, 97-121 incl. and 174 A. L. R. 1080,
1115-1128 incl.) The logical background for the rule is pointed out in the
American Law Institute's Restatement of Torts, � 283, comment e, p. 744:
"It is impossible to fix the definite age at which children are capable of

negligence or to fix the age at which a child, or any class of children, is able
to appreciate and cope with the dangers of any particular situation. . . ."
The New Jersey court entertaining the instant case, had decided in an

earlier case that, as a matter of law, a child under seven years of age, was

incapable of contributory negligence. Schneider v. Winkler, 74 N. J. L. 71, 73,
70 Atl. 731, 732 (N. J. Sup. 1906). Four years later, however, the same

court stated, in Baker v. Public Service Ry. Co., 79 N. J. L. 249, 251, 75 Atl.
441, 442 (N. J. Sup. 1910) :

Without adopting the Illinois rule, we think, however, it is safe to say that there
is a presumption that a child under seven years of age is not guilty of contribu

tory negligence, and, while we do not undertake to say that this presumption
may not be overcome by proof on the part of the defendant, such proof was

absent in this case, and the judge was therefore justified in taking the question
of contributory negligence from the jury.

Thus, the court indicated its unwillingness to follow the conclusive presump
tion theory. Since the Baker case, the New Jersey courts have consistently
held the presumption to be rebuttable and have submitted the issue to the

jury. Hellstern et al. v. Smelowitz, 17 N. J. Sup. 366, 86 A. 2d 265 (App.
Div. 1952); Darbrzynski v. Liveright, 118 N. J. L. 589, 194 Atl. 160 (N. J.
E. & A. 1937) ; Arivabeno v. Nuse, 12 N. J. Misc. R. 729, 174 Atl. 691 (N. J.
Sup, 1934) ; Altieri v. Public Service R. Co., 101 N. J. L. 241, 244, 128 Atl.
547 (N. J. Sup. 1925), affirmed, 103 N. J. L. 351 (N. J. E. & A. 1927).
In adhering to the Massachusetts doctrine, it is generally recognized that

an infant is held to a lesser degree of care for his own personal safety. Chil

dren, although they are liable for their torts, obviously cannot be held to the
same standard as adults, because they cannot in fact meet it. The problem
in each case is how would a child of the same age act? But age is used, not
in its chronological sense, but psychological sense. Note, 21 Col. L. Rev.

697, 699 (1921). As a general rule, the courts of New Jersey consider the

age, judgment and experience of similar children in the same or similar cir

cumstances, in estabhshing a standard of conduct by which to judge the plain
tiff. Hellstern et al. v. Smelowitz, supra; Nichols v. Grunstein, 105 N. J. L.
363, 364, 144 Atl. 593 (N. J. E. & A. 1929) ; David v. West Jersey & S. R.
Co., 84 N. J. L. 685, 687, 87 Atl. 440 (N. J. E. & A. 1913).
In the immediate case the appellant relied on Schneider v. Winkler, supra,

but the court pointed out that the holding of that case had been expressly
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disapproved in Arivabeno v. Nuse, supra. The Arivabeno case involved a five

years and ten months old boy and the court upheld a decision to the effect
that he could be contributorily negligent. On appeal, the court rejected the
point that there was no such thing as contributory negligence in a five-year-old.
This same argument is rejected in the case under discussion. In the present
decision, the court relied most heavily upon the Hellstern case, supra, which
the instant court regarded as being in accord with its own views. The court

quoted verbatim from the opinion of Judge Jayne in that case, where he ex

pressed his objections to the adoption of the Illinois rule in New Jersey. This
statement is considered by the writer as complete a refutation of the incapacity
rule as can reasonably be made. Judge Jayne declared (pp. 377-78):

The Illinois Rule lacks in this day any rational and logical foundation. It
rests on the moss-covered stump of an antiquated rule of the criminal law which
declined to acknowledge the existence of any capacity in a child under seven

years of age to distinguish between right and wrong. . . .

It seems entirely reasonable to suppose that the capacity of an infant to un

derstand and to avoid dangers to which it is exposed in a given set of circum
stances does not depend so much upon the chronological age of the infant as

upon the infant's psychological development.
The ripening of the mental faculties of children in general must, we think, have

been accelerated by the progressive enlargement of a child's scope of observa
tions and experiences in our modem environment.
Under the so-called Illinois rule a boy who is one day under seven years of

age may be guilty of the most flagrant contributory carelessness and yet evi
dence of his exceptional prococity and breadth of judgment and experience can

not be introduced to overcome the illusory presumption of babylike puerility.
* * * *

We resolve that the arbitrary rule which specifies that an infant under seven

years of age is conclusively presumed to be incapable of contributory negligence
does not exist in the law of this state.

For these reasons the court in the immediate case held that the law of New
Jersey is that the presumption is rebuttable.

One other safeguard against having the law apply too much favoritism to
the child-plaintiff is recognized in David v. West Jersey & S. R. Co., supra,
when the court stated (p. 688) :
... No doubt, where it appears beyond dispute that the child acted in entire
disregard of the degree of prudence which may reasonably be expected of one

of his years, and thereby contributes to his injury, then the question, contrary
to the usual rule, becomes one for the court to determine . . .

Therefore, to hold that the presumption is rebuttable, does not mean that the
court cannot hold a child contributorily negligent, as a matter of law, if the
evidence so warrants.
It is submitted that the rebuttable presumption rule, upheld in the principal
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case, on authority and on reason is the better rule. There are hardship cases

under the iron-clad Illinois rule which will be alleviated under the Massachu
setts rule. To follow the Massachusetts rule that the presumption of incapa
bility is rebuttable, does, by no means, say that in each and every case the
defendant will be able to do so. The rule, in effect gives both sides an equal
chance to avoid injustice.

RICHARD P. MILLOY

TORTS�Soldier Driving in Own Automobile to or from Post where
Stationed is not Acting within the Scope of His Office or Employ
ment under Federal Tort Claims Act even though in Uniform and

Subject to Call by His Superiors at any Time during Day or Night.

Action was brought against the United States under the Federal Tort Claims
Act, 63 Stat. 62 (1949), 28 U. S. C. �� 1346 (b), 2671, 2674 (Supp. V, 1952),
to recover for injuries sustained by a motorist in a collision with an automobile
owned and operated by a soldier. The soldier was assigned to Camp Bell,
near Niagara Falls, N. Y. Since the Camp did not provide living quarters on

the post, the soldier lived in the city of Niagara Falls. For transportation to
and from his quarters in the city and his post of duty the soldier used his
own automobile. While driving from the post to his city quarters, the colli
sion giving rise to the cause of action occurred. The soldier was in uniform
at the time of the collision and was subject to twenty-four-hour call by his
superiors. Both parties stipulated that the only issue presented was whether
the soldier was acting within the scope of his employment at the time of
collision. The United States moved to dismiss the complaint. Held: A soldier
is not acting within the scope of his office or employment under the Federal
Tort Claims Act while driving in his own automobile from the post where he
is stationed, even though in uniform and subject to call by his superiors at

any time of the day or night. Murphy v. United States, 113 F. Supp. 345
(W. D. N. Y. 1953).
In applying the scope of employment test to determine the liability of the

United States for torts committed by military personnel, the United States
district courts have sought precedents in cases involving litigation between

private citizens. However, it would seem that the relationship between the
Government and its military personnel is much closer than the employer-em
ployee relationship of private persons.
The language of the Federal Tort Claims Act is partly to blame for the

confusion which is present in dealing with cases involving military personnel.
The Act states (28 U. S. C. � 2671) :

" 'Acting within the scope of his office or

employment,' in the case of a member of the military or naval forces of the
United States, means acting in line of duty." The phrase "in line of duty"
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was known before the Federal Tort Claims Act and generally was interpreted
less rigidly than "scope of employment". LaBeUa v. Southwestern Bell Tel.

Co., 224 Mo. App. 708, 713, 24 S. W. 2d 1072, 1075 (1930). This was par
ticularly true in the case of military personnel who were claimants against the
Government. William A. Moore v. The United States, 48 Ct. CI. 110 (1913).
In that case the Court of Claims stated (p. 113):

As a general proposition, we believe a soldier is in line of duty until separated
from tbe service by death or discharge, if during such time he is submitting to

all of its laws and regulations. While on leave of absence he may be ordered
to duty at any time. . . .

The second influence which has caused uncertainty in the treatment of claims
for torts by military personnel is the combination of (1) plaintiffs' efforts to

capitalize on the existing liberal interpretations of "in line of duty" as in
the instant case by relying on the facts that the soldier was in uniform and
was subject to twenty-four-hour call, and (2) the efforts of the courts to com

bat such a development by equating "in line of duty" with "scope of employ
ment." In United States v. Campbell, 172 F. 2d 500 (5th Cir.), cert, denied,
337 U. S. 957 (1949), the court said (p. 503):

The attempt to wrench the phrase set out in quotations in 941 (c) [now 28

U. S. C. A. � 2671] "acting within the scope of his office or employment,"
out of its context in 931 (a) [now 28 U. S. C. A. � 1346] and thus
to give it a new and entirely different meaning, the greatly expanded one

attributed to "in line of duty," when members of the armed forces themselves
are claimants, is nothing more than an attempt to put the cart before the horse,
to have the tail wag the dog. Such a construction would be to give the phrase
"within the scope of his office or employment" not one consistent meaning
throughout the act, but two inconsistent meanings; one of these applying to
acts of all government employees except members of the armed forces, would
subject the United States to liability to third persons for acts of its employees
only as and to the same extent that a person in private employment would be
liable under the law of the state where the accident occurred. The other, apply
ing to acts of military personnel would subject the Government to fantastic
claims of liability having no relation to the doctrine of respondeat superior, as

it is known and applied, in determining the hability of private persons.

The purpose of the Federal Tort Claims Act was to relieve Congress of the
burdensome consideration of private bills. State Farm Mut. Liability Ins. Co.
v. United States, 111 F. 2d 737 (1st Cir. 1949). In implementing this scheme,
the courts must follow the direction of the statute, 62 Stat. 983 (1948), 28
U. S. C. � 2674 (Supp. V, 1952), that the law of the state where the injury
occurs furnishes the rule as to hability of the United States as a principal.
As seen from the language of the Campbell case, supra, and United States v.

Eleazer, 177 F. 2d 914 (4th Cir. 1949), cert, denied, 339 U. S. 903 (1950),
the courts tend to equate "in line of duty" with "scope of employment". The
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Eleazer case, supra, involved a suit by a motorist for injuries sustained as a

result of a collision with an automobile driven by a Marine officer who was

traveling on orders from Cherry Point, N. C. to Corpus Christi, Texas. The
Marine officer was authorized to delay in reporting to his next post and, accom
panied by his sister, he intended to visit his family on the way. It was shortly
after leaving Cherry Point that the accident occurred. The Court of Appeals,
in reversing the District Court, admitted that the Marine was travelling the
most direct route to his next post, but the fact that he intended to stop along
the way made his act at the time of the collision one in pursuance of a pri
vate purpose and not one within the scope of his office or employment. Con
trary to this reasoning is the principle that the temporary pursuit of a private
purpose by the servant during the course of his duties does not necessarily
place him outside the scope of his service. See Drake v. Laundry Corp., 135
Va. 354, 116 S. E. 668 (1923). In the Eleazer case the Court of Appeals re

ferred to a case involving suit against a store owner for injuries sustained by
a motorist as the result of negligence of a store superintendent who was driv
ing to the store on the morning of a holiday for the purpose of fulfilling his
duty to turn on the store lights. It was held that the superintendent was

not acting within the scope of his employment at the time of the collision and
consequently the store owner was not liable. Wilkie v. Standi, 196 N. C. 794,
147 S. E. 296 (1929).
The writer is of the opinion that the comparison described above is not a

fair one, for the Marine was in the act of obeying an order to transport him
self from one point to another and that such was clearly within the scope of
his office or employment and/or the line of duty. Since his superiors possessed
the power to direct his mode of transportation, it is submitted that their silence
constitutes ratification of any reasonable means selected by the Marine.
Thus, the pattern in claims cases involving torts of military personnel seems

to be for the plaintiff to urge the expanded interpretation of "line of duty."
The defendant United States urges the stricter "scope of employment" test.

Under the latter recovery for the torts of servicemen becomes more difficult
because standards arising from the looser relationships of principal-agent and
employer-employee may be used to show that the acts of a member of the

military or naval service were not within the narrow zone for which a private
individual would be liable. Furthermore, if the tendency to equate "line of

duty" of military personnel and "scope of employment" of private persons is
carried to its logical extreme, then recovery may become more difficult as

between private persons, if the complainant is required to prove as close a

relationship between principal and agent as is between the Government and its

military personnel.
As a means of striking a balance between the overly liberal interpretations

of "line of duty", as found in the Moore case, supra, and the strict reaction
of the courts to the exposition of such interpretations, as found in the Camp-
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bell case, supra, and in the Eleazer case, supra, the writer suggests that less

weight be given to respondeat superior cases involving private persons, and
that a new line of precedents be developed for torts by military personnel
which will take into consideration the close relationship between the Govern
ment and its military personnel, a relationship which is probably the closest
since the common law master-servant,

WILLIAM W. RAYNER
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JURISPRUDENCE IN ACTION. A Pleader's Anthology. 1953. New York:

Baker, Voorhis & Co. Pp. 494. $5.75.

Some years ago the Committee on Post-Admission Legal Education
of the Bar of the City of New York decided on the issuance of a collec
tion of materials "dealing with the broader aspects of the law and its
philosophy�articles constituting . . . [of] outstanding examples of legal
literature." This welcome volume is the fulfillment of that decision. It

places us all in the debt of the attorneys who have, with no little fore
sight and sacrifice, published an excellent and a valuable document.
The members of the selecting committee were not all completely

happy about the final selection; it was a compromise designed to offer
something to every major aspect of the legal profession. Hence, there
are articles on the philosophy of law�Justice Holmes' famous "The
Path of the Law", Justice Cardozo's "Law and Literature", Learned
Hand's "Contribution of an Independent Judiciary to Civilization" and
other articles by Roscoe Pound, Max Radin and Morris Cohen. At
least two articles deal with such a practical topic as state vis a vis fed
eral law with a discussion of Erie v. Tompkins with all its implications.
Six essays are dedicated to some legal technique like drafting, judicial
expression and cross-examination. Three essays by famous names�

Holdsworth, Maitland, Vinogradoff�discuss aspects of legal history
that are most worthwhile for anyone in the field of law.
This rich and varied collection is prefaced by sound words from the

pen of Associate Justice Robert H. Jackson and is embellished with a

short note about the life and contribution of the authors whose thoughts
are reproduced.
The central thought of the compilers and many of the contributors

of this volume is that contemporary lawyers need to know more of the
cultural and social background of the law they interpret and apply.
More and more it is realized in our day that the law is much more com

plex and intricate than we have been led to believe. Someone has said
that in the United States every problem eventually becomes a legal prob
lem. And the contents of the book under review serve to confirm this
opinion for we find here the background of a number of problems the
legal aspect of which is about the last and even the least important.
Two problems arise in connection with this growing realization: first,

how can practicing lawyers study the background material on the prob-
335
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lems they treat and, secondly, how can law schools train future attor

neys in the social and economic facts needed for a real comprehension
of the increasingly more complex situations they will face? The vol
ume under review gives us a sample of what can be done by bar associa
tions and other interested groups in presenting to lawyers some of the
not easily accessible material which they need. And Jurisprudence In
Action also supplies us with some urgent exhortations to train future

lawyers in social and economic sciences. How this is to be done in an

already over-crowded law school schedule remains a mystery, but at
least new stimulus is given to its urgency.
Only two minor criticisms of this valuable collection will be offered.

First, the selections are a bit too often dated several years before this
decade and, second and more fundamental, one is a little disappointed
that, although the natural moral law is mentioned many times in this
volume there appears no adequate explanation of it. Interest in the
natural moral law can rightly be called one of the major legal move
ments of our times and, as such, deserves careful attention. But these
are minor disappointments in the joy one feels in commending a volume

which, it is hoped, will have the widest circulation and which will be
the forerunner of many similar collections of the basic and cultural docu
ments needed to understand modern law.

ROBERT E. DRTNAN, S. J.*

MORRIS ON TORTS. By Clarence Morris. 1953. Brooklyn: Tie Foundation
Press. Pp. ssviii, 384. S5.00.

This is a most interesting book. The prediction is ventured that it
will be of great value to student, teacher and practicing lawyer alike.
It is not a hornbook or treatise in the ordinary sense of the term. It is
rather an attempt to bring the central principles of the law of torts into
focus with the problems of proof and advocacy.
The author, an experienced teacher in the field, states his point of

departure very simply at the outset:

The central problem of most tort cases is: Should the plaintiff or the defendant
bear the loss? My basic axiom in approaching such problems is: A loss should
he where it has happened to fall unless some affmnative public good will result
from shifting it- This axiom is bottomed on a predilection against use of the

* BA, 1942, MA. 1947, Boston College; LL.B, Georgetown University School of Law,
1949; Member of the Bar, District of Columbia.
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power of government in the absence of some perceived likelihood of improving
affairs by reordering them.

It is refreshing to have a bias honestly stated before the subject mat
ter is treated. This is true whether one agrees or does not. At least the
reader has certainty and a reference point for what follows. To the
student, however, this may be misleading in that emphasis seems to

be laid upon the law of torts as a device for social engineering. Of
course, the great goal of all law is the attainment of justice and perhaps
it is well, in writing for fledglings, to give this goal express recognition,
noting at the same time that human law can not be a perfect vehicle
for its attainment. This jurisprudential oversight is understandable
in a work of this kind.

Starting with this premise, Professor Morris leads the reader through
the fundamental tort categories�Assault, Trespass, Negligence, Lia

bility without Fault, Libel and Slander, Misrepresentation and Malicious
Prosecution. The beauty of this book is that it gives the student a per
spective, and a sense of seeing the forest even while he is inspecting
particular trees. This has been accomplished partly because of brevity
and partly because of the felicitous selection of decided and hypotheti
cal cases to illustrate the narrative. This obviates the heaviness and
even turgidity found in some legal treatises. The result is a sprightly
product and the mind absorbs quickly under such a condition.
Another device which the author has used to advantage is the discus

sion and criticism of cases�especially a number of cases which are found
in the leading casebooks. The student thus can get another point of
view than that of his own instructor on certain problems. Since the
instructor will expose himself to the same stimulus, the result should be
more provocative and incisive interplay between teacher and students
where the book is widely read.
In an attempt to bridge the gap between theory and practice and to

impart vicarious experience as well as principles, the author has utilized
what are apparently novel modes of presentation in a work of this kind.
For instance, at several points he has set forth what should be plain
tiff's or defendant's strategy in a particular problem.1 Again, he has
stressed the problems of proof. Chapter V, "Proof of Negligence and
Due Care," is particularly informative. And among other things the

1 See, e.g., Plaintiff's strategy in negligence per se jurisdictions, Morris On Torts, p. 72
et seq.; Defendant's strategy in scope-of-liability problems (proximate cause), ibid., p. 203

et seq.
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role of the expert in negligence cases is stressed and rightly so. It is

just as well that the student know about the expert's importance before
he comes to the course on evidence. No doubt much of the matter in
this chapter is unconsciously gleaned from the cases but more is learned
when emphasis on proof is made in the context of substantive principles.
Another example of bridging the gap is the section in Chapter XI on
counselling claimants in defamation cases.

These are common sense devices if the goal is to integrate principles
and their applicability. They have been effectively used and the author
has been largely successful in advancing the trends of stressing procedure
and policy that have been evident in contemporary studies in the law
of torts*

PHILIP A. RYAN*

REGULATION OF TRADE�Heinrich Kronsteiri and John T. Miller. Fallon Law
Book Company, Inc., New York, N. Y., 19S3. Pp. xi, 1186. $12.00.

Twenty years ago, the preface to one of the earlier collections of teach
ing materials suggested that one couldn't "ponder questions of federal
anti-trust law without becoming involved in one of the most vital ques
tions of our day: What should be the policy of Government with refer
ence to the control or regulation of business?"1 Most of the later case
books have, of course, modified the Spartan technique with which Pro
fessor McLaughlin chose to sketch the problems of his general question.
None of them seems to have been consciously modeled toward a general
formula which might at least point toward the grand answer.2 I do not
think that this has been due to any generally accepted conviction that
no such formula could workably exist. Certainly, the current profes
sional studies and investigations of federal anti-trust policy would indi
cate important belief to the contrary�even on the part of opposing
critics.3 As a matter of fact a more realistic reason might well be found
2 See author's preface, p. vii.
* Professor of Law, Georgetown University School of Law.

1 McLaughlin, Cases on the Federal Anti-Trust Laws of the United States (1933), p. 5.
2 For example see: Oppenhetm, Cases on Trade Regulation (1936) ; Handler, Cases on

Trade Regulation (1937) ; Oppenheim, Cases on Federal Anti-Trust Laws (1948) ; Oppen-
heim, Unfair Trade Practices (19S0) ; Handler, Cases on Trade Regulation (2nd Ed, 1951) :
Schwartz, Free Enterprise and Economic Organization (1952).
s See Professor Kahn's recent articles: "Standards for Anti-Trust Policy," 67 Harv.

L. Rev. 28 (1953) ; "A Legal and Economic Appraisal of the 'New' Sherman and Clayton
Acts," 63 Yale L. J. 293 (1954), and authorities cited therein; also, Adams, The "Rule of

Reason': Workable Competition or Workable Monopoly?", 63 Yak L. J. 348 (1954).
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in the pedagogical problem of effectively presenting the procedural and
substantive complexities of the so-called big case and the main lines of
the smaller areas within the normal number of available semester hours.
Indeed, the nature of the modern label "trade regulation" has more

or less guaranteed that the usual approach to this subject would be one
of careful selectivity rather than a generous coverage calculated to the
editor's particular philosophical or economic attitude. I suspect too
that in varying degree this will continue to be the customary methodology
so long as a substantial number of the professors in our American law
schools teach from the viewpoint that their primary function is to assist
students in the development of their own lawyer-like, albeit, mundane
skills.
This primary emphasis does not deny the essential value of an over

all purposeful approach to the teachers' subject matter, for even in
terms of sheer utility some kind of bill of rights would seem to be an

important adjunct to any democratic system of trade regulation.4 Kron-
stein and Miller have chosen to accent these latter values although they
are careful to point up the importance of class-room concentration on

selected issues.
From their point of view, the policy of business regulation requires

the ordering (and constant re-assessment) of our economy in terms of
a sensitively integrated common good. As briefly spelled out in "Some
Concluding Thoughts"5 to their work, this comes close to an attitude
which fosters the maximum competitive freedom of each individual to
develop as a purposeful social being. They conceive that this emphasis
is essentially linked to both philosophical and constitutional concepts
and the interest of those who are hesitant should be stirred by the frank

recognition "that there is no promised land", but rather: "It is a realiza
tion that life is purposeful and therefore, optimistic; that it requires a

constant striving for perfection; that the merit comes more from the
effort made than the result attained."6

4 Thus in 1933, Mr. Chief Justice Hughes reminded in his much debated Appalachian
Coals decision, "As a charter of freedom, the Act has a generality and adaptability com

parable to that found to be desirable in constitutional provisions.'' Appalachian Coals

Inc., et al. v. United States, 288 U. S. 344, 359.
5 Kronstein and Miller, Regulation of Trade (1953), pp. 1117-1125. These pages co

gently present in brief fashion the particular philosophical approach of the editors. When
read together with the Introduction, pp. v-viii, they offer an extremely interesting con

trast to the introductory approach of Professor Oppenheim in his 1936 publication (see
Note 2 supra).

6 Ibid., p. 1123.
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This book then, presents a deliberate concern that students of so-

called "trade regulation" should have an opportunity to weigh this

policy in their examination of the essential legal principles and prob
lems which mold the interrelational aspects of both public and private
regulations in their impact on our economy. It offers a policy approach
without any suggestion of a panacea to the mature scholar or the aver

age law school student, and the scheme of evaluation is carried out by
tying carefully edited illustrative cases and other source materials to

brief text patterns which constantly reintegrate and direct the order
of development over an unusually broad regulated area.7 The treat
ment is one of carefully spotlighting the high points at the calculated

expense of extended detail and the composite result is a very readable

study.
Such a book presents certain hazards for a reviewer which in some

ways differ only in degree from those which were originally faced by the
author�editors. Lawyers characteristically examine materials which
are edited for a firmly stated proposition, with certain human if un-
lawyer-like reservations�perhaps I might say. suspicions. In the pro
fession, a brief is not expected to be sdentifically objective. This cau

tion is, of course, naturally magnified when the environment of the re

viewer has subjected him to at least some of the predilections which are

common to socratic law school teachers. In fact, simple candor should
compel the frank recognition that there somehow develops a difference
in attitude when examining the allegedly purposeful economic approach
of a governmental commission to such current subjects as "workable

competition"�or perhaps the procedural aspects of proving a case, as

compared with an examination of the same material and problems when

they are presented with the insistence that it is worth-while to weigh
them from a particular philosophical view-point. We are somehow re

luctant to expect the same objective craftsmanship from this latter ap
proach although we imtialry assume that it attends the efforts of the for

mer, and so I would venture that the average scholar is inclined to read
this kind of book more critically and perhaps search for potential under
tones of meaning, and possible tendencies to warp the selection and de

velopment of materials to the particular thesis. Furthermore, broad

highlight coverage itself, naturally raises an abnormally critical sensi
tiveness to the quality of treatment. All this of course is quite apart
from any merely cynical suggestion that even* worthwhile professor

7 The seneral arrangement is somewhat reminiscent of the casebooks which were edited

by the late Professor Charles A. Keigwin.
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secretly believes that his own approach, or adaptation of that of others,
is the most effective�granted always a fair equivalence in the native
abilities of the students.
It is therefore, a fairly safe prediction that more than the usual scru

tiny will be given to some of the questions raised by Professor Kron-
stein even though many of them are not essentially peculiar to a course

in trade regulation and commonly harass all teachers of public law.
Is it worthwhile so widely to survey an area at the expense of more
detailed examination?8 Do public and private regulations have the inte
grated importance which is emphasized by the format of these ma

terials?9 Is any scheme of catalogue treatment the worth-while teach
ing equivalent of one full case presentation? Are students deprived of
an essential part of their training by an appealingly cursive disclosure
of the present "answers"? Do students efficiently relate brief intro
ductory descriptions to later important case applications�for example,
monopoly in its economic sense to the edited aspects of the legal concept
as developed in the Alcoa decision?10 Is it actually important to accent

a notion that failure of government regulation (or deliberate withdrawal
of previous control) amounts in a realistic sense to regulation? Does the
treatment afforded to labor organization and collective bargaining ade

quately sketch a fair basis for evaluating apparently conflicting policy
considerations?11 Do existing courses, particularly Constitutional Law,
Torts and Equity make redundant or superficial much of the background
treatment of governmental powers (and limitations), ancillary restraints,
trade secrets and names, common law copyright concepts and unfair com

petition principles?12 Does the inclusion of unfair competition materials,
or separate emphasis on problems of pricing create a too artificial group
ing?13
Such questions, as usual, suggest the obvious curbstone reply that

8 In this connection, one is reminded of the salty rejoinder of the old school master

that if he had known more, he could have been briefer and that much knowledge centers

on preview, view and review. Chapters 1, 4 and, less emphatically, 5 sketch the area of

later coverage which is viewed in the later chapters and to a large extent reviewed in Part IV,
Pricing, and in Part V, which is devoted to procedural remedies.

9 I have some impression that much of the "public regulation" material falls a little

short of the point here and perhaps tends to unnecessarily emphasize familiar constitutional

sources and limitations. See e.g., Chapter 3 and Chapter S (pp. 112-144).
10 E.g., pp. 63 and 186.
11 P. 77; Chapter 10; and see also Radio Station KFH v. Musicians Association, p. 285.

12 Compare e.g.: Seavey, Keeton and Thurston, Cases on Torts (1950), Chap. 13;
Chafee and Simpson, Cases on Equity (3rd Ed., 1951), Chap. XIV, Sec. 4; and ibid., Chap.
1TI, Sec. 2.

13 Compare e.g.: Professor Oppenheim's 1948 and 1950 publications (see Note 2 supra)
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much depends on the ability and background of the instructor. A more

reflective analysis would indicate that there is surprising pedagogical
value in a critical evaluation of these issues from the viewpoint of the
"common good" and the specific materials of this casebook. This is
true, I think, whether or not one shares the philosophy of the editors.
For in what they have skillfully chosen to highlight, Kronstein and Mil
ler have demonstrated a very high degree of scholarly accuracy and
their method of treatment is refreshingly calculated to permit the fullest

specialized expansion of particular segments without violence to the
ordered theme of the book.14
The main debate on this sort of book will probably center on the

validity and utility of the authors' underlying theme, as to which I
would make only one observation. Students, like teachers of trade

regulation, are subject to the pre-dispositions of their respective train
ing, age and environment. Since they are usually nearing the end of
their law school studies they have developed a social and economic in-

quisitiveness which was perhaps properly lacking in their earlier inves

tigation of the ownership of the rings in the bottom of the South Stafford
shire Company's water pool.15 It is simply an honest recognition of a
class-room commonplace to note their instinctive hostility to superficial
mdoctrination and the pull of a naturally eager desire for a critically or
dered and scholarly approach to their constantly elusive goal, the "right
answer". Popular literature enlivens their study with such nostrums
and concepts as "countervailing power" and "creative destruction" and
affords them a leisurely opportunity to consider relevant debates on the
competitive character of the economy.16 It seems to me that in these
circumstances only a doctrinaire pessimism would discount the impor
tance of this careful compilation of materials designed to suggest evalua
tions from the viewpoint of the "common good".

RICHARD S. SULLIVAN*

with Handler, cases on Trade Regulation (2nd Ed, 1951). The policy approach of Kron
stein and MQler would seem to point a particular justification for the inclusion of much
of this material in the arrangement of Part HI: "Exercise of Trade".

14 I might add that they pay a graceful tribute to their colleagues by leaving the de

velopment of so-called "problem cases" to the ingenuity and needs of the particular in
structor.

15 South Staffordshire Water Company v. Sharman, 2 Q.B. 44 (1896).
16 Galbraith, American Capitalism, The Concept of Countervailing Power (1952);

Lilienthal, Big Business, A New Era (1953) ; SKchter, "The Growth of Competition", The
Atlantic Monthly, Nov. 1953, Vol. 192, No. 5, p. 66; Time, Jan. 11, 1954, Vol T.xnT,
No. 2, p. 70.
* A.B., LL.B, Boston College; LLM, Harvard; Professor of Law, Boston College Law

School.
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