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THE FIFTH AMENDMENT � AN EVALUATION
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No person . . . shall be compelled in any criminal case to be a witness against
himself . . . U. S. Const. Amend V.

The provision above-quoted is both an expression of our opposition
to justice administered by inquisition, and, at the same time, the bul
wark of our protection from inquisitorial practices. In view of the pub
licity presently surrounding the Fifth Amendment and of the opprobrium
heaped upon the heads of those who invoke its protection, a reexamina
tion of its nature and purposes seems to be in order. This paper pro
poses to outline the history of the Amendment, to investigate the inter

pretation it has received at the hands of the judiciary and to inquire
into the soundness of such interpretation. An inquiry will be made into
the privilege against self-incrimination in relation to its evolution from
Star Chamber and High Commission proceedings. A comparison will
be drawn between those ancient inquisitions and current investigative
practices of Congress.
In order to keep a discussion such as this within manageable bounds

a frame of reference must be selected. The self-limitation in this case

will be the utility and meaning of the Amendment to the witness before
an investigating committee of Congress. It must be noted at the outset

that we are dealing here with the privilege of a witness. No testimony
at all may be compelled from the accused in a criminal trial since it is

rightly presumed that any testimony exacted from him is bound to be
"against himself". However, we cannot indulge in such an unqualified
presumption in favor of a witness, other than an accused�his testi

mony may, or may not, be "against himself". Only when his testimony
is "against himself" is he non-compellable. In view of the fact that the

inquiring technique of some congressional questioners, at times, turns a
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question into a charge of serious crime, the similarity, or lack of it, be
tween the privilege of an accused in a criminal trial and the witness be

fore a committee of Congress is of prime importance. We are concerned,
therefore, with determining the extent to which the testimony of such a

witness is. or should be, non-compellable.
In criminal and civil trials, the accused, the defendant and the wit

nesses are secure in the knowledge that they will receive a "fair trial".

This means, at the very least, notice of the charge placed by the state

against the one criminally accused; it means that the civil defendant

must be fully apprised of the plaintiffs allegations; and it means that

the witnesses know long before the trial, civil or criminal, the subject-
matter upon which they will be examined. In proceedings before a grand
jury, all parties called to attend can rely on the fact that all matters re

vealed to that body will remain shrouded in deepest secrecy. The ac

cused usually does not testify and the witnesses are questioned only as

to their knowledge of the charge placed against the accused. Xo formal

punishment evolves against any of the parties and all are protected from

the informal punishment of public scorn by the secrecy surrounding the
inquiry. No one knows if any one has refused to testify, for fear of self-
incrimination. This is merely the prelude to a fair trial.

Furthermore, in our concept of a "fair trial", presence and advice of

counsel are fundamental rights. This is an obvious protection to the

accused and the defendant. Less obviously, but just as efficiently, this
factor serves to protect the integrity and reputation of the witness. He

presents his side of the story under skillful direct examination by friendly
counsel in the most favorable manner possible. Cross-examination by
opposing counsel is ordinarily limited to matters revealed by the direct

examination. Unfavorable reflections cast upon the witness by this
limited cross-examination may be redeemed, in some measure, by re

direct examination by his own counsel. Opposing witnesses who testify
in contradiction run the risk of being exposed by counsel on cross-

examination. In this context compelling an individual to testify under
oath does not seem particularly onerous. These procedures are in accord
with our time-honored traditions of fair play.

These considerations, however, do not apply to the wretched witness
before a Congressional Investigating Committee. The committee need
not notify him of the subject-matter of the examination to which he is

required to submit. All too frequently the questions have no certain
answers. Our courts are far from unanimous agreement as to what
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Communism is, what it means to be a Communist, and whether there
are criminal Communists and non-criminal Communists. There is no

certainty regarding the elements of the offenses of subversion and dis

loyalty. Wise, scholarly and patriotic men honestly disagree about all
these things. Yet a witness is expected, and required, instantly and

honestly to deny association with any or all of them. He has no right
to present evidence favorable to him. He has no right to the advice of
counsel. His integrity and reputation are at stake, not in secrecy, but
rather in the pitiless glare of national publicity. Recent events teach us

that the penalties for refusal to answer the questions propounded by the
committee may be extremely severe. In the absence of the minimal safe
guards mentioned, the Fifth Amendment acquires new importance. In

fact, it becomes, perhaps the most important protection from inquisition
available to the witness before Congress.
Today Congress investigates everything and reaches citizens in every

walk of life. The clerk, the laborer, the lawyer, the doctor, the soldier,
and even the clergyman, become fodder for the investigative grist mill.
What protection would you receive from the Fifth Amendment if you
were called by a committee of Congress? Would your protection
be greater, or less, if you were innocent? If you were guilty?

History

The turn of the 17th century began a period of intense religious and

political strife in England. During the years from 1603,1 when the
autocratic James I ascended the throne, to 1689, when a reluctant Par
liament enacted the Bill of Rights,2 the realm of England was the cru

cible in which dedicated men forged the freedoms of religion and political
thought that we enjoy today. The period began, rather inauspiciously.
with the suppression of freedom of religion and the establishment of
the Church of England as an official church to which all in the realm

must belong under penalty of fine and punishment. Objectors to the

state church arose almost at once; the Puritans who wished to purify
within the organization, and the Dissenters (Separatists) who spurned
the established church and asserted the right of individuals to worship
God as they chose.3 In resentment at the autocratic rule of James I and

i James I (1603-1625), The First Stuart King. 8 Encyc. Brit. 518 (Univ. of Chicago,
1947) ; id., plate facing page 495.

2 1 William III & Mary II, Sess. 2, c. 2 (1689).
3 C. A. Beard and M. R. Beard, Basic History of the United Sates 14 (1944) ; 18 Encyc.
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Charles I, thousands of Puritans and Dissenters fled from the kingdom
in search of more political and religious freedom for themselves.

These many years of strife and rapid change greatly stimulated migra
tion to America which provided a ready haven for those who, for one

reason or another, found themselves unhappy in England.4 Virginia
had been founded in 1607 and a permanent settlement was established
in Plymouth, Massachusetts, in 1620. The period of very active, colo
nization thus begun coincided exactly with the peak years (1603-1689)
during which the individual wrested freedom of religion, freedom of

speech and freedom of the press from the Crown in England.
As an integral part of this great struggle, history records strenuous

opposition to the ex officio oath of the ecclesiastical courts and the con

current development of a privilege against compulsion of testimony in
the courts of common-law.5

During the years between 1629 and 1640, the tyranny of Charles I and the
zealous persecutions of Archbishop Laud of Canterbury made the conditions
of the Puritans and Separatists unbearable. Innumerably little congregations
of these people were tracked out and broken up throughout the realm of Eng
land. To them a forced show of outward conformity was a mere shell that
concealed hearts festering with hatred both for the Established Church and for
the means which had been and were being used to foster it and thereby sadden
their own existence. The ex officio oath, as employed in the ecclesiastical courts,
which regulated the most intimate details of men's daily life, and more particu
larly by the Court of High Commission, was possibly the most hated instrument

employed to create the unhappy plight of these Puritans and Separatists. As
early as 1604, when the cannons [sic] of the Anglican Church were drawn up,
Puritans had voiced a protest against the ex-officio oath. By 1637 the crisis
had come. The trial of John Lilburn (1637-1645) focused the attention of the
whole of England upon the proceedings in the Star Chamber, High Commission
and other courts using ex-officio proceedings wherein persons accused were forced
by oath or other compulsion to speak truly and confess their own delinquency.
The obstinancy [sic] on the part of John Lilbum in refusing to take oath or

to answer against himself was merely representative of a like attitude on the
part of hundreds of others who likewise refused to be sworn or, being sworn, re
fused to answer.6 [Emphasis supplied.]

Brit. 780 (Univ. of Chicago, 1947) ; 1 Morison and Commager, The Growth of the Ameri
can Republic 50-59 (1950).
* C. A. Beard and M. R. Beard, op. cit. supra, n. 3, at 16; 1 Morison and Commager, op.

cit. supra, n. 3, at 50-59.
5 Pittman, The Colonial and Constitutional History of the Privilege Against Self-

incrimination in America, 21 Va. L. Rev. 763, 769 (1935). Hereinafter frequently cited
simply as Pittman, op. cit. supra, n. 5.

6 See Pitman, op. cit. supra, n. 5, at 770.
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The Acts of the Privy Council of 1634-1640 describe the presence
of divers ships in the river Thames freighted with passengers for New
England.7 These passengers, future colonists of America, were the

spiritual brethren of Lilburn and his fellow rebels. They were men who
had felt the heavy burden of inquisitorial justice. Those who did not
take passage for America, those who remained in England, continued
the good fight with unabated vigor.8 As a result, a privilege against
compulsion of testimony had become an integral part of English law as

early as 1650.9 It had come to be regarded as a distinguishing feature
of English jurisprudence, so widely recognized that it was unnecessary
to reflect its existence in statutory enactment.10
The available evidence points to the conclusion that the colonists were

well aware of this privilege against compulsion of testimony, that they
understood its nature and that they had a deep appreciation of its bene
fits. They cherished the privilege and were unlikely to give it up with-

7 Pittman, op. cit. supra, n. 5, at 771.
8 Pittman, op. cit. supra, n. 5, at 773; C. A. Beard and M. R. Beard, op. cit. supra,

n. 3, at 16.
9 Pittman, op. cit. supra, n. 5, at 774; Trial of John Lilburn, 3 Howard State Trials

1315 and 4 Howard State Trials 1269, 1280, 1292, 1342 (1637-1645) ; Trials of the Twelve

Bishops, 4 Howard State Trials 3, 65 (1641); King Charles' Trial, 4 Howard State Trials

993, 1101 (1649); Scroop's Trial, 5 Howard State Trials 1034, 1039 (1660).
10 Pittman, op. cit. supra, n. 5, at 774. Mr. Pittman quotes Macauley's History of

England to support the proposition made in this text. He characterizes, as unjustifiable,
implications in Wigmore, Evidence � 2250 (3d ed. 1940) and Twining v. New Jersey, 211

U. S. 78, 106-114 (1908), that the privilege was never very important in England since it

never found its way into positive law. Mr. Pittman declares that the privilege was so

universally recognized and established in 1689 that inclusion in the English Bill of Rights
would have been like ''re-affirming the law of gravitation". Sir William Holdsworth has

this to say on the subject: "We look in vain for any statement of constitutional principle
in the Bill of Rights. . . . The most fundamental principles�The position and functions
of the king and his prerogative, of Parliament, and of the courts, and the existence of
the rights and liberties of the subject�are all assumed. The reason is to be found in the

constitutional history of the reigns of the last two Stuart kings. These fundamental

principles had in substance been settled by the legislation of the Long Parliament, and by
the results of the Great Rebellion. They had not really been matters of controversy
since the Restoration. What had been in controversy was the relative weight in the con

stitution of the prerogative and Parliament, the control of the courts, and the manner in

which the rights and liberties of the subject should be secured. All these matters of

political controversy were dealt with by this legislation." 6 Holdsworth, History of Eng
lish Law 241, 242 (1924) [Emphasis supplied.] See also, Immunity from Prosecution
Versus Privilege Against Self-incrimination, Address by Hon. Herbert Brownell, Jr., Attor
ney General of the United States, Mimeo. Press Release, Nov. 6, 1953, p. 2; Twining v.

New Jersey, 211 U. S. 78, 117-122 (1908), dissenting opinion.
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out a struggle, to submit meekly to new variants of Star Chamber and

High Commission proceedings. Throughout the early colonial period
new arrivals from England undoubtedly brought news of the struggle
against compulsory testimony going on there.11 The colonists were in

fairly regular touch with distant England and English law was the guid
ing rule. The Royal Grants establishing the various colonies all in

cluded provisos directing the grantee to govern by laws "as shall be

agreeable as near as may be to the Laws and Customs of the Realm of

England."12 Here was a part of the "Laws and Customs of the Realm
of England" near and dear to the hearts of the settlers, which they had

brought with them and which they were eager to adopt. Early America
was undoubtedly the scene of lively interest in the privilege against com
pulsion of testimony sometimes too restrictively called the privilege
against self-mcrimination. Indeed, it has been said that:13

Before the storm of the Puritan Revolution had passed in old England the

privilege against self-mcrimination had become a cherished reality in New Eng
land.

The records of colonial legal proceedings support this view. The

Body of Liberties enacted in Massachusetts Colony in 16411* provided,
in limited fashion, protection against the compulsion of testimony. A
broader provision was inserted in the first code of laws for Connecticut

Colony in 1650,15 and the House of Burgesses of Virginia enacted the

following law in 1677 :16

Upon motion from Accomac County, sent by their burgesses, it is answered and
declared that the law has provided that a witness summoned against another
ought to answer upon oath, but noe law can compell a mjn to sweare against
himself in any matter wherein he is lyable to corporal punishment. [Emphasis
supplied.]

All in all, there was considerable colonial activity on this front. It
must not be thought, however, that the sailing on the colonial sea was

11 C. A. Beard and M. R. Beard, Basic History of the United States 16 (1944).
12 The charters and grants for each of the 13 original colonies were examined in the

two-volume Poore's Constitutions and Charters (G. P. O. IS78), and all were found to

contain a provision essentially tike the one quoted which was taken from the Giant of New
Hampshire 1629, set out in volume 2 at 1270, 1272.
is Pittman, The Colonial and Constitutional History of the Privilege Against Self-

incrimination, 21 Va. L. Rev. 763, 775 (1935).
Id at 776.

is Id. at 779.
i� Id at 781.
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all smooth and without the ripples of conflict, that the privilege was there
merely for the asking. On the contrary, progress was frequently diffi
cult and the demands of the colonists often met stubborn resistance. For
instance, as the colonies became royal provinces,17 administration of
justice fell into the hands of the prerogative courts of Governor and
Council. These courts, often acting as courts of inquiry, demonstrated
a cavalier disregard for the privilege and aroused vehement objection
from the colonists. Proceedings of this kind, similar to the hated ex

officio oaths of Star Chamber and High Commission, seem to have in
fected virtually all the original colonies and to have persisted, sporadi
cally, to the eve of the Revolution.18
As the final irrevocable break with the mother country approached,

several of the colonies enacted Bills, or Declarations, of Rights, and
later, Constitutions. These documents, coming as they do in the forma
tive period of the Republic immediately preceding the Federal Consti
tution, and leading to it, throw an important light on the privilege as it
appears in the Federal Bill of Rights.
The Charter of Privileges for Pennsylvania, 1701, provided,19 "That

all Criminals shall have the same Privileges of Witnesses and Council as
their Prosecutors." The Constitution of Pennsylvania, 1776, was more

explicit:20
IX. That in all prosecutions for criminal offenses, a man hath a right to be
heard by himself and bis council, . . . nor can he be compelled to give evidence
against himself. . . . [Emphasis supplied.]

The North Carolina Constitution enacted in 1776 contained a Decla
ration of Rights, of which the seventh provision read:21

VII. That, in all criminal prosecutions, every man has a right to be informed
of the accusation against him, and to confront the accusers and witnesses with

17 The dates of transformation of company and proprietary colonies into royal provinces
are: Virginia, 1624; New Hampshire, 1679; New York, 1685; Massachusetts, 1691; New

Jersey, 1702, 1728; South Carolina, 1729; North Carolina, 1729; Georgia, 1752. See
C. A. Beard and M. R. Beard, Basic History of the United States 75 (1944).

18 Pittman, The Colonial and Constitutional History of the Privilege Against Self-

incrimination, 21 Va. L. Rev. 763, 783-786 (1935) ; cf. C. A. Beard and M. R. Beard,
Basic History of the United States 74-79 (1944) ; cf. I Morison and Commager, The
Growth of the American Republic 83-85, 116-118 (1947). See also, Immunity from Prose
cution Versus Privilege Against Self-incrimination, Address by Hon. Herbert Brownell,
Jr., Attorney General of the United States, Mimeo, Press Release, Nov. 6, 1953, p. 2.
!9 Poore, Constitutions and Charters 1538 (G. P. O. 1878).
20 Id. at 1540, 1541, 1542.
21 Id. at 1409.
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other testimony, and shall not be compelled to ghse evidence against himself.
[Emphasis supplied.]

In addition to the law of 1677 referred to earlier, Virginia saw fit to

include in its Declaration of Rights, the following clause;�

Sec 8. That in all capital or rrimmal prosecutions a man hath a right to de

mand the cause and nature of bis accusation, . . . nor can he be compelled to

pie evidence against himself. , . . [Emphasis supplied.]

The Constitution of the former Colony of Massachusetts, 1780, stated
it in this fashion:23

An. XIL Xo subject shall . be compelled to accuse, or furnish evidence

against himself. [Emphasis supplied.]

In the New Hampshire Constitution. 1784, the privilege is presented
in formal dress:24

XV. No subject shall be held to answer for any crime, or offense, until the
same is fully and plainly, substantially and formally, described to him; or be

compelled to accuse or furnish evidence against himself. And every subject
shall have a right to produce all proofs that may be favorable to himself; to
meet the witnesses against him face to face, and to be fuDy heard in his defence

by himself, and counsel. [Emphasis supplied.]

The Constitution of Maryland, 1776, declared the protection afforded
the citizens of that state in the following terms:23

XX. That no man ought to be compelled to give evidence against himself, in
a common court of law, or in any other court, but in such cases as have been usu

ally practiced in this State, or may hereafter be directed by the Legislature.
[Emphasis supplied.]

In view of the history of the privilege, and of the character of the
first colonists and their descendants these provisions can be taken as

a fair reflection of the thought of the times.2* It should be noted that
the privilege, in terms, is, in each instance, one against the compulsion
of testimony. The emphasis is on compulsion, not incrimination.
The clause in the Fifth Amendment which guarantees a witness "in

any criminal case" freedom from compulsion to testify against himself

22 Id. at 190S, 1909.
23 Id. at 956, 958.
2* Id. at 1280, 1282.
25 Id. at 817, SIS.
36 This historical aspect of the privilege is further elaborated in the ifiscusaon of the

Star Chamber and Tfigti Comnusaon. infra.
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is the direct descendant of these colonial constitutions and bills of rights.
After the Constitution had been ratified by the requisite nine states, the
privilege against self-incrimination was proposed as an amendment by
Virginia, New York, North Carolina and Rhode Island.27 All these pro
posals used the words "criminal prosecutions" to preface the privilege,
apparently following the Virginia Declaration of Rights (1776) and simi
lar language in the Declarations of Pennsylvania (1776), North Carolina
(1776) and Vermont (1777).
The Maryland (1776), Massachusetts (1780) and New Hampshire

(1784) Declarations used different language and apparently were not
limited in application to criminal prosecutions.28 These Declarations
are more in conformity with the traditional formulation of the common-

law privilege which applied to all proceedings, wherein criminal liability
might be revealed, but which did not protect against disclosure of civil

liability 29

As originally presented to Congress, Madison's proposal of the privi
lege read: "No person . . . shall be compelled to be a witness against him
self . . ."30 The words "in any criminal case" were inserted at the in
stance of John Laurance of New York who "thought it [the privilege]
ought to be confined to criminal cases, and moved an amendment for
that purpose; which amendment being adopted, the clause was unani

mously agreed to by the committee. . . ."31 The Senate concurred in
the Amendments proposed by the House without reported discussion.32
The ratifications by the states show no comment on the Amendments.33

As construed by the Supreme Court, the words "in any criminal case"
have a broader scope than the words "a criminal prosecution" in the

27 Virginia: 1 Elliott's Debates 327, 3 Elliott's Debates 658 (1876) ; New York: 1

Elliott's Debates 328 (1876) ; North Carolina: 1 Elliott's Debates 331, 4 Elliott's Debates

243 (1876); Rhode Island: 1 Elliott's Debates 334 (1876).
28 See Poore's Charters and Constitutions (G. P. O. 1878).
29 2 Hawkins' Pleas of the Crown 609 (6th ed. 1787) ; 2 Cooley's Blackstone's Com

mentaries 369, 446 (2d ed. 1872) ; 3 Bacon's Abridgement 514 (Phila. 1856) ; Counselman

v. Hitchcock, 142 U. S. 547, 563, 564 (1892) ; 1 Trials of Aaron Burr 243 (1808).
30 1 Annals of Congress 434 (1789).
31 1 Annals of Congress 753 (1789).
32 1 Annals of Congress 88 (1789).
33 2 Annals of Congress 1983 et seq. (1790). See generally, Corwin, The Supreme Court's

Construction of the Self-incrimination Clause, 29 Mich. L. Rev. 1, 191 (1930) ; Pittman,
The Colonial and Constitutional History of the Privilege Against Self-incrimination in

America, 21 Va. L. Rev. 763 (1935); Note, 49 Columb. L. Rev. 87 (1949); 8 Wigmore,
Evidence � 2250 (3d ed. 1940).
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Sixth Amendment.34 They serve to prevent Madison's original proposal
from applying to a witness' civil liability and do not describe "the nature

of the proceeding in which the mcriminating testimony is sought."35
The result of this construction of the phrase "in any criminal case" has
been to shift the base of the availability of the privilege from the type
of proceeding in which the witness is questioned to the type of informa
tion which the question is designed to elicit. In short, interrogation
under oath is not forbidden, so long as it does not compel the witness to

reveal, wholly or in part, criminal activity in which he may have engaged.
It is apparent that there is a broad area in which the common-law

privilege against compulsory testimony under oath and the constitutional

privilege against self-mcrimination do not coincide. Neither protected
the witness against revelation of civil liability; but at common law, the
witness could not be compelled to answer at all, until formal proceedings
were instituted against him, whereas under present constitutional law,
a witness may be compelled to answer every question which does not

involve a substantial hazard of self-incrimination . The difficulty with
this difference of scope is that the draftsmen of the constitutional privi
lege apparently intended their clause to be a re-affirmation of the com

mon-law privilege, particularly as embodied in the colonial constitutions
and declarations of rights.
The proximate ancestors of the draftsmen of these colonial provi

sions had been in open revolt against the ex officio oath of the Star Cham
ber and the High Commission They were certainly deeply concerned
at the possibility of self-mcrimination before these tribunals, but it seems
fair to say that they were equally disturbed at being compelled to testify
at all. It was not so much the character of the testimony compelled that
they resented; it was the fact of compulsion which was per se objec
tionable and which incited their vigorous opposition.
Since the privilege arose out of proceedings in the Star Chamber and

the Court of High Commission, the nature of these courts and the pro
cedure therein bears an important relation to the meaning of the privilege
as it now exists in the Constitution.
In fourteenth century England, perhaps earlier, certain deficiencies

had become apparent in the procedure of the common law courts. These
courts lacked the power to redress many evils, and other fori were re-

34 United States v. Zncker, 161 U. S. 475, 482 (1896).
35 McCarthy v. Arndstein, 266 U. S. 34, 40 (1924) ; Blau v. United States, 340 U. S.

159, 161 (1950) ; cf. Adams v. Maryland, � U. S. �, 74 S. Ct 442 (March 8, 1954).
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quired to meet the needs of the many litigants who were dissatisfied with
the common law courts. There was a growing desire for more equitable
rules as well as more effective procedure.36
Persons who desired relief not available at common law addressed them

selves to the King and his Council. As the ultimate source of jurisdiction
the King had long been accustomed to receive complaints from those who
were unable to obtain redress in the usual courts. The continued in
crease of these petitions soon found the Council steadily engaged in
remedying the deficiencies of the courts.37
The Council, therefore, became burdened with an ever-growing mass

of semi-judicial business; part of it could be transferred to the courts
of common law, but some of it required consideration by the Council
itself, either because the case demanded unusual relief, or because the
parties were too influential to be amenable to the ordinary process of the
courts. In this dilemma the Council turned to the Chancellor and dele
gated to him petitions concerning matters of a civil nature. It retained
for itself the disposition of petitions raising questions of a criminal char
acter. The Council at Westminster seems, at first, to have had no fixed
meeting place; however, in the fifteenth century, it favored a room called
the Star Chamber and from the reign of Edward IV onwards the Council
at Westminster gradually evolved into the Court of Star Chamber.38
Originally the Court of Star Chamber furnished valuable service to

English law. It was, for the greater part of its existence, a very highly
regarded and desirable adjunct to the administration of justice in Eng
land. It was always, however, a prerogative court and it is this latter
feature which ultimately led to its downfall. Under the Tudors and
Stuarts the Court of Star Chamber became the instrument of arbitrary
and despotic power. Its organization and procedures were admirably
suited to searching for and stamping out religious and political heresy,
and in the Stuart period the emphasis was on this aspect of the court's
business.39 In 1487, by virtue of the Act Pro Camera Stellata,i0 the Star

36 Plucknett, A Concise History of the Common Law 168-171 (4th ed. 1948).
37 Ibid.
38 Id. at 172. See also 1 Holdsworth, History of English Law 478, 479, 496-499 (6th

ed. 1938).
39 See Sir William Holdsworth's excellent description of the functions and procedure of

the Court of Star Chamber during the Tudor period, 1 Holdsworth, History of English
Law 492-508 (6th ed. 1938). During the early Stuart period, id. at 508-516; and see 8

Encyc. Brit. 510 (Univ. of Chicago, 1947).
40 3 Henry VII, c. 1; Plucknett, op. cit. supra, n. 36, at 173; 1 Holdsworth, op. cit.

supra, n. 38, at 493 , 494.
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Chamber had acquired the authority to examine upon interrogatories
defendants brought before it.41

This act in one point is introductory of new law, which the former court had

not, viz. to examine the defendant, which being understood after his answer made,
to be upon oath upon interrogatories, which this ancient court proceeding in

criminal causes had not, nor could have but by Act of Parliament, or prescrip
tion, the want thereof especially in matter of frauds and deceits . . . was a mean

that truth could not be found out, . . . [Emphasis supplied.]42

This interrogation "upon oath" activated vigorous opposition in the

twilight of the Star Chamber's existence. The seventeenth century Eng
lishman had become accustomed to silence accorded the accused in the
courts of common law. When, therefore, the Star Chamber used its

power to compel testimony to enforce unpopular, and oft-times extra

legal Royal Proclamations, particularly in the Tudor and Stuart eras,43
it stimulated a search for the means of its own destruction. The court's

unpopularity was further considerably augmented by its assumption of
legislative power in issuing "decrees" and ordinances.44
The picture presented by the Star Chamber of the late sixteenth cen

tury, then, is that of a respected and useful institution perverted to evil
ends. We see a court of broad jurisdiction exercising such jurisdiction
in an inquisitorial fashion well known in the High Commission but other
wise unknown to English jurisprudence. Its compulsive oath and inter-

41 The quotation is from Coke, Fourth Inst. 63, as reported in 1 Holdsworth, op. cit.

supra, n. 38, at 49S, as footnote 1 to that text. That such power was used in a vigorous
manner, see 1 Holdsworth, op. cit. supra, n. 38, at 500, 501, where it is said that the

examining power was used like a Spanish Inquisition to rack men's consciences, to per

plex them with intricate questions and trap them into contradictions.
42 ". . . The statements he [the prisoner] made in court as he conducted his defense

were not made upon oath, . . . Moreover, the examination itself was madmissible if it
were made upon oath, for an oath was regarded as involving some degree of compulsion.
Questioning prisoners at the trial fell out of use at the Revolution, but prisoners were

still allowed to make statements in the course of the trial, and when they had counsel,
such statements were often made on their behalf. ... A series of acts during the nine
teenth century . . enlarged the class of competent witnesses in civil cases, but not until
1898 were accused persons made competent (but not compellable) witnesses at their trial.

Compulsory examination on oath has never been applied to prisoners except in the Star
Chamber and the Court of High Commission." [Emphasis supplied.] Plucknett, op.
cit. supra, n. 36, at 412.

43 Plucknett, op. cit. supra, n. 36, at 174; see also 6 Holdsworth, History of English
Law 31 (1924).

44 Plucknett, op. cit. supra, n. 36, at 174; 6 Holdsworth, op. cit. supra, n. 43, at 367
et seq.
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rogatories, often the prelude to torture, reached those in high places and
low, and its supervision of the judiciary made its influence felt all over
the realm.45 The court had grown so powerful that it threatened the
supremacy of the common-law system. Ruthless use of the ex officio
oath had allied the Puritans and other religious and political rebels with
the common-law lawyers who sought the destruction of the court because
of its threat to the common-law system.

As the controversy between the King and Parliament grew more bitter, it
became more and more apparent that it could not be settled by merely legal
reasoning. That controversy absorbed all existing differences of opinion upon
many varied matters and ranged the disputants in one of the two opposing camps.
The upholder of the rights and privileges of Parliament, the common lawyer, the
low churchman, and the Puritan opposed the upholder of the absolute preroga
tive, the upholder of the Council, and the high churchman.

The tyrannical proceedings of the Star Chamber aroused popular feeling against
it. It was it is true, an efficient court where the case before it was not political.
But the political cases, though they were the smallest part of its daily business,
made the most noise at the time, and have given to it its reputation in history.
The Parliamentary statesman saw the expediency of abolishing the most effi
cient means of prerogative government. The common lawyer saw a means of
at length triumphing over a rival judicature. The Puritan saw the fall of a

court by which he had been persecuted. The jurisdiction of the Council, there
fore, fell with the victory of the Parliament in 1641.46

Thus came to an end a system of law which had threatened to be a

serious rival to the common law. The year was 1641 and the struggle
had been at its height in the years since the turn of the century. At the
same time another English legal institution arrived at a rather inglori
ous end, as a part of the same struggle. The forces which resulted in
the demise of the Star Chamber had been directed, at the same time
and in the same vigorous manner, against its ecclesiastical twin, the
Court of High Commission. Here again we find a judicial procedure
based upon a compulsory oath, the so-called oath ex officio.
The oath ex officio was a procedural device of the canon law and

was introduced in England by the canonists.47 The judge ex officio, i.e.,
by virtue of his office, summoned the party into court and instituted

45 6 Holdsworth, op. cit. supra, n. 43, at 56-59.
46 1 Holdsworth, op. cit. supra, n. 38, at 514, 515.
47 The material for the discussion which follows is based almost entirely on Sir William

Holdsworth's account of the Court of High Commission, 1 Holdsworth, History of English
Law 605-611 (6th ed. 1938). Footnotes will be kept to a minimum with the reader's

understanding that Sir William should be referred to when in doubt.
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action. As soon as the defendant appeared he was required to answer

fully and truly all questions which might be put to him without know

ing the charges against him and without knowing his accuser. The crux

of the procedure was the personal examination and the answers on oath
of the defendant.48 Its introduction probably occurred about 1236 and
it seems to have met immediate, if intermittent, opposition.49
When Henry VIII (1509-1547) made himself supreme head of the

church he soon found it necessary to exercise supervisory powers over

ecclesiastical matters. In order to do so he issued a number of limited
commissions charged with the investigation and regulation of church
matters. These commissions followed the usual ex officio canonical

procedure. In 1559, Elizabeth I, by the Act of Supremacy, created the
Court of High Commission.50 This commission was substantially the
same as the earlier commissions except that it had statutory authority.
The judges held, however, that the commission was valid without statu
tory authority and depended only on the supremacy of the crown over

the church. The High Commission then wielded the royal supremacy
over the church when that supremacy conferred powers as large and
indefinite as the royal prerogative in the state.51
Sir William Holdsworth tells us that:52

The earlier commissions were rather a series of instruments employed by the
state to enforce its ecclesiastical policy than the definite creation of an institu
tion exercising judicial functions. On that account the powers of the commis
sioners were wide. They were entrusted with the duty of enforcing the Acts
of Supremacy and Uniformity, of dealing generally with ecclesiastical offences,
and of suppressing any movements dangerous to the church. They could
conduct their enquiries very much as they pleased, and with or without a jury.
They could summon persons on suspicion, and they could examine the accused
on oath. All these powers they exercised according to the instructions and un

der the supervision of the Council; and, as ecclesiastics and civil and canon

lawyers predominated, naturally their procedure tended to follow the model
of the civil rather than the common law.

As these general commissions came to be regularly issued to the same per
sons, they tended to become less a merely executive instrument of the state,

48 M. M. Maguire, Attack of the Common Lawyers on the Oath Ex Officio as Ad
ministered in the Ecclesiastical Courts in England, Essays in History and Political Theory
199, 203, 215 (Harvard University Press, 1936).
49 Id. at 204 et seq.
50 l Eliz. c. 1, � 8 (1559), 7 Halsbury's Stats, of England 46, 50 (2d ed.).
51 1 Holdsworth, History of English Law 597 (6th ed. 1938).
52 Id. at 606, 607.
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and more one of the regular institutions of the church. This process was helped
forward by the fact that the Council began to refer to the ecclesiastical com
mission many petitions on ecclesiastical matters which prayed for relief which
could not be got in the ordinary ecclesiastical courts. In consequence it began
to act, not only as a body entrusted with the maintenance of the policy of the
state in ecclesiastical matters, but also as a judicial court. It began to develop
forms and rules of procedure; and as early as 1570 it was referred to by the
Council in terms which showed that it was already regarded as a court. The
number of the commissioners showed a tendency to increase, and the extent
of the jurisdiction conferred on them by the commission tended to become more

definite. [Emphasis supplied.]
Under the Stuarts (beginning in 1603) the Court of High Commis

sion was subjected to extensive elaboration, its visitatorial powers were

revived and it became absolute, unlimited and without appeal. The fact
that the commissioners sat wherever their presence was required gave
the court country-wide power.

The court of High Commission stood to the church and to the ordinary
ecclesiastical courts somewhat in the same relation as the Council and Star
Chamber stood to the state and the ordinary courts of the state, central and
local. It is no wonder therefore that, throughout its history, its relations to the
Council and Star Chamber were close. Both were semi-political, semi-judicial
courts engaged in carrying out in their several spheres a common policy. Both
therefore exercised a jurisdiction which was to a large extent concurrent with
that of the ordinary courts�supplementing their deficiencies, supporting their
authority, and sometimes correcting their miscarriages of justice. And just as

its power and efficiency made the Star Chamber a popular court, so the same

qualities draw much business from the ordinary ecclesiastical courts to the High
Commission . . . Besides its work of supervising the doings of the ordinary
ecclesiastical courts, its original jurisdiction was almost co-extensive with that
of those ordinary courts. Thus it comprised many various matrimonial offences
�alimony, divorce, and so forth; immorality and simony, plurality, and other
clerical irregularities. It comprised also heresy, schism and non-conformity;
and as Professor Usher has noted, these offences then had a larger meaning
than they have now. "The quarreling of two old women in church was schism,
witchcraft was heresy, and the failure of the parson to read prayers on a

Wednesday because he was reaping his harvest, was non-conformity. Neither
heresy nor schism was necessarily connected with Puritanism or Roman Catholi
cism. Non-conformity applied equally to those who broke the rules of the
church through indifference or negligence, and to those who refused to perform
them for conscience sake." Finally, from 1613 onwards, it was empowered to
enforce the Star Chamber rules as to the censorship of the press.53

Considering the turbulence of the times, a strong court of this kind
was probably essential to support the Church of England against the on

slaughts of both the Roman Catholics and the Puritans. A strong court

53 Id. at 608, 609.
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is an efficient court and will, therefore, hold public favor for a time re

gardless of the dangers inherent in its procedures. It is not surprising
then to find that the High Commission, like the Star Chamber, was at

first a popular court. However, in the last two decades of the sixteenth

century, the growing strength of the High Commission on the one hand,
and of the Puritan opposition on the other, gave rise to attacks upon both
its procedure and its jurisdiction. The attacks centered upon the ex

officio oath. This was so simply because that oath "was the most efficient
means of extracting information as to the policy of the opponents of the
Established Church."54 So the strong core of the High Commission pro
cedure proved also to be its Achilles' heel. As we have seen this pro
cedure consisted of an oath to speak truly in answer to a series of inter

rogations. In actual application these interrogations were extremely
comprehensive, and at the same time so precise and minute as to leave
the suspected party no room for evasion.
The opposition pointed its assault at the alleged extension of the Act

of Supremacy from which they contended that the entire jurisdiction of
the court was derived. This view, however, was refused acceptance by
the courts and the Puritans were unable to enforce their contention

legislatively since they lacked a majority in the House of Commons. The
first two Stuart kings (James I, 1603-1625, and Charles I, 1625-1649),
changed these conditions by claiming, in a very definite and forceful

manner, that their royal prerogative made them the supreme power in
the state. At the same time the Stuart kings allied themselves with the

party in the church which was most opposed to the Puritans thereby
uniting the Puritan religious opposition with the common-law lawyers
who opposed the crown on legal and constitutional grounds. With this
alliance the opposition achieved a majority in the House of Commons.
From the latter part of Elizabeth's reign (1558-1603) through the in

tervening years the anti-Puritan religious policy of the Crown had been
a grievance of as much importance as any constitutional question of
the day. The strengthening of the High Commission under the Stuarts
to enforce this policy, and the activity of the Commission during the
eleven years of prerogative rule (1629-1640), insured its downfall when
Parliament met.
In 1641 the Court of High Commission was abolished by the same

act which abolished the Star Chamber and neither was ever revived.55

54 Id. at 609.
55 16 Charles I, cc. 10, 11 (1641), 7 Halsbury Stats, of England 189 (2d ed.) ; see

also Plucknett, A Concise History of the Common Law 183 (4th ed. 1948) .



1954] The Fifth Amendment�An Evaluation 361

We can only conclude then that these two courts, the Star Chamber
and the High Commission, were exact counterparts, one having its effect
on the common law, the other on the ecclesiastical law. In both in
stances a single procedure was the focus of objection to these courts�

the interrogation of persons, be they defendants, plaintiffs or witnesses,�
upon an oath compelling them to answer truly. In both instances the

objection stemmed from the same source�the Puritans. We find that
the time of maximum struggle and final victory (1603-1641) over this

objectionable procedure is the time when the primary objectors�the
Puritans�swarmed to the United States. It is not particularly strange
then to find, as we did, colonial laws and colonial constitutions designed
to prevent the imposition of a system of inquisition upon oath.
One cannot avoid the striking parallelism of nature and procedure

between the Star Chamber, the High Commission and our own congres
sional investigating committees. The Star Chamber is semi-political and
semi-judicial, with a dash of the legislative; the High Commission is

semi-political and semi-judicial. The congressional investigating com

mittees are legislative; their judicial character has been proudly stressed

by members of Congress�"the greatest open court in this country";57
their political character is obvious.
The Star Chamber and the High Commission stood above the law

courts of the realm; their function was to search out political and re

ligious heresy. Congressional investigating committees currently con

duct their affairs as if they too are above and beyond the ordinary courts

of the land, and the searching out of political heresy is certainly one of

their major concerns. Even the tactics are similar. In both instances

the examination is detailed, severe and relentless. The overall activities
of the committees bear a startling, and frightening, resemblance to those
of the Star Chamber and the High Commission.
It has been suggested that this resemblance is illusory and misleading.

It is alleged that the Star Chamber and the High Commission were in

deed courts of inquiry but that their operations were essentially di

rected at convicting someone, or producing evidence leading to someone's

conviction. Congressional investigating committees, on the other hand,
56 M. M. Maguire, op. cit. supra, n. 48, at 207. The history of the oath ex officio leads

inevitably to the conclusion that the objections were aimed at compulsion of anyone, not

solely the accused.
57 Interim Report on Hearings Regarding Espionage in the United States Government,

80th Cong., 2d Sess. 892 (1948) ; Snee, One for the Money, Two for the Show: The Case

against Televising Congressional Hearings, 42 Georgetown L. J. 1, 14 (19S3).
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are created for the sole purpose of producing information upon which

Congress can legislate. The purpose of convicting a man, or producing
evidence leading to his, or another's, conviction is foreign to Congress
and its committees. If the purpose of a committee of Congress is to

convict someone, or to unearth evidence leading to someone's conviction
then such a committee has no valid constitutional existence. Since we

must assume that all committees have a constitutional existence and pur
pose we are asked to conclude that the privilege before a congressional
committee cannot be the same as the privilege developed in the Star
Chamber and High Commission. The privilege before a committee
must be given a more liberal interpretation, i.e., an interpretation less
restrictive of the inquisitorial practices of the committee.
It is submitted that thus contrasting the inquisitorial courts with in

vestigating committee activity is itself misleading. Historically, the
ancient inquiries were held objectionable because they coupled an inter

rogation upon compulsory oath with an unknown and unknowable accu

sation. The primary objection was not solely to the incriminatory char
acter of the answer sought to be elicited; it was directed equally to the
fact of compelled interrogation on unspecified charges.58 All the ques
tioned party wanted was a fair trial before an impartial jury where he
knew the charges against him and met his accuser face to face. It is
no accident that in most of the colonial and state laws and constitu
tions the privilege is coexistent with the right to know the nature and
cause of the accusation brought against a person. This is the real crux
of the Fifth Amendment privilege and it is in this respect that congres
sional committee investigations offend against it. The compulsory inter
rogatories upon oath of the Congressional committees of investigation
are obviously, and precisely, the type of procedure which the colonists
and the draftsmen of the constitutions, state and federal, intended to

prevent. Any other conclusion is historically unsound.
The language of the Fifth Amendment does not specifically refer to

self-incrimination; it does refer clearly and specifically to compelled
testimony and directly prohibits such compulsion. Historically, the

non-compellability of an individual who was charged with an offense at
the inquiry was of perhaps greater importance than the incriminatory

58 It must be remembered that the ancient ex officio inquiries involved "witnesses"
as well as those directly "accused"- See footnotes 56 and 48, supra. In addition, the wit
nesses in such proceedings were often literally "accused," as are present-day congressional
committee witnesses.
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nature of the testimony sought from him. Those who drafted our declara
tions of rights and constitutions were undoubtedly aware that the dis
honest, the murderous and the traitorous would take advantage of the

privilege and shield their criminal activities behind its voluminous cloak.

Dishonesty, murder, treason and general lack of patriotism are not new,
they existed at the time of the Stuarts and at the time of the American
Revolution as they do now. Still the privilege developed as one against
compulsion, physical or moral, not merely as one against self-incrimina
tion.

Judicial Interpretation
The cases concerning the investigative power of Congress, its nature

and limitation, fall naturally into two broad classes: (a) those dealing
with the investigative power per se, and (b) those construing the Fifth
Amendment to the Constitution.

Cases of the first class are relatively few and the area of the power
is conclusively marked out by Kttbourn v. Thompson59 and McGrain v.

Daugherty.� Both cases deserve the closest and most serious scrutiny.
Hallett Kilbourn refused to answer certain questions put to him as

a witness by the House of Representatives of the Congress of the United
States concerning the business of a real-estate partnership of which he
was a member, and to produce certain books and papers in relation to

the partnership. He was adjudged to be in contempt of the House for
such refusal and, was, by order of the House imprisoned for forty-five
days in the common jail of the District of Columbia.61 He then brought
suit to recover damages for such imprisonment against the Sergeant-at-
Arms of the House and the members of the House Committee who had
caused him to be brought before the House. The question before the

Supreme Court of the United States was whether the House of Repre
sentatives had power to punish a private individual for a contempt of
its authority.62
In a long and scholarly opinion the Supreme Court first pointed out

that the powers of Congress, and consequently of either house thereof,
are dependent solely on the Constitution. "No general power of inflict
ing punishment by the Congress of the United States is found in that

59 103 U. S. 168 (1880).
eo 273 U. S. 135 (1927).
6i 103 U. S. 168, 170-177 (1880).
62 Id. at 181.



364 The Georgetown Law Journal [VoL 42 : p. 345

instrument. It contains in the provision, that no 'person shall be de

prived of life, liberty, or property, without due process of law.' the

strongest implication against punishment by order of the legislative
body."*3 Obviously the Constitution contains no express grant of power
to either house to punish for contempts. The Court then directed its

attention to the argument, First, that Congress acquired this power by
derivation from its exercise in the House of Commons of England, and
Second, that the power must exist since it is a necessity to enable the

Congress to perform the duties and exercise the powers conferred upon
it by the Constitution. The Court then carefully examined the English
precedents and concluded:

. . the powers and privileges of the House of Commons of England, on the

subject of punishment for contempts, rest on principles which have no appli
cation to other legislative bodies, and certainly can have none to the House of
Representatives of the United States,�a body which is in no sense a court, which
exercises no functions derived from its once having bee* a part of the highest
court of tie realm, and whose functions, so far as they partake, in any degree
of that character, are limited to punishing its own members and determining
their ejection.

We are of opinion that the right of the House of Representatives to punish
the citizen for a contempt of its authority or a breach of its privileges can derive
no support from the precedents and practices of the two Houses of the English
Parliament, nor from the adjudged cases in which the English courts have up
held these practices. Nor, taking what has fallen from the English judges, . . .

is much aid riven to the doctrine, that this power easts as one necessary to

enable either House of Congress to exercise successfully their function of legis
lation.
This latter proposition is one which we do not propose to decide in the pres

ent case, because we are able to decide it without passing upon the existence or

non-existence of such a power in aid of the legislative function. [Emphasis
supplied.]64

The Court then stated that the House of Representatives had the

power to punish its members by imprisonment for disorderly conduct
and for non-attendance; that the House might also imprison witnesses
who refused to testify at an investigation of the election and qualification
of a member, or witnesses who proved to be recusant at an impeachment
proceeding before either house.

Whether the power of punishment in either House by fine or imprisonment
goes beyond this or not, we are sure that no person can be punished for COO

'S Id. at 182.
M Id. at 189.
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tumacy as a witness before either House, unless his testimony is required in a

matter into which that House has jurisdiction to inquire, and we feel equally
sure that neither of these bodies possesses the general power of making inquiry
into the private affairs of the citizen?6 [Emphasis supplied.]

The Court then made it clear that the House had "jurisdiction to in
quire" only in matters exclusively legislative.66 The action taken with re

spect to Kilbourn was clearly judicial and the order of the House afforded
no protection to the unfortunate Thompson in Kilbourn's suit against him
for false imprisonment.

Some 47 years later the Supreme Court considered again the broad
problem posed in the Kilbourn case. By its own process, the Senate
of the United States procured the arrest of Mally S. Daugherty, by John
J. McGrain, a Deputy Sergeant-at-Arms of the Senate. Daugherty had
refused to attend and give his personal testimony before a select com
mittee of the Senate. McGrain took Daugherty into custody at Cin
cinnati, Ohio, with the purpose of bringing him before the bar of the Sen
ate; thereupon Daugherty petitioned the Federal District Court in Cin
cinnati for a writ of habeas corpus. In due course the case then came to
the Supreme Court.67
The Supreme Court speaking through Mr. Justice Van Devanter posed

the question in this fashion.
We have given the case earnest and prolonged consideration because the prin
cipal questions involved are of unusual importance and delicacy. They are (a)
whether the Senate�or the House of Representatives, both being on the same

plane in this regard�has power, through its own process, to compel a private
individual to appear before it or one of its committees and give testimony
needed to enable it efficiently to exercise a legislative function belonging to

it under the Constitution, and (b) whether it sufficiently appears that the process
was being employed in this instance to obtain testimony for that purpose.68

... we are not now concerned with the right of the Senate to propound or the
duty of the witness to answer specific questions, for as yet, no questions have
been propounded to him. He is asserting�and is standing on his assertion�

that the Senate is without power to interrogate him, even if the questions pro
pounded be pertinent and otherwise legitimate�which for present purposes must
be assumed. [Emphasis supplied.]69
It will be noted that question (a) is very similar to the question which

65 Id. at 190.
66 Id. at 194, 195.
67 273 U. S. 135, 150-154 (1927).
68 Id. at 154.
6S> Id. at 160.
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the Court had felt it unnecessary to decide in KBbourn v. Thompson.�
There the Supreme Court held that the resolution of the issues presented
did not require it to decide whether the power to punish a private indi
vidual for contempt is necessary in aid of the legislative function of

Congress, In the McGrain case, the principal question is whether either
house of Congress can compel a private individual to appear before it.
or one of its committees, and give testimony needed to enable it properly
to exercise a legislative function.71 Obviously both questions are di
rected to the same issue�the power of Congress to exact information
from the private individual. The McGrain v. Dougherty opinion meets

the question head-on and proposes to lay it decently at rest once and
for all.

In proceeding to do this the Court passes rather cursorily over the

English precedents13 and leans heavily on the numerous instances when

Congress had exercised the power in the past.73 Similarly state court

decisions and federal statutes are set out m extenso to show that such
power had early won general recognition.1* Several prior decisions
of the Supreme Court are discussed, particularly KUbourn v. Thompson.
This latter case is very creditably briefed and then disposed of in the

fallowing manner:
He case has been died at times, and is rited to as bow, as strongly mrimat-

ing, if not boldms, that nrithnr house of Congress has power to make inquiries
and exact evidence in aid of contemplated fcji lrtki There are gg�p=saims
in the opinion which, separately considexed, might bear such an aula lactation;
but that this was not intended is shown by the immediateiy succeeding state
ment (p. 189) that This latter proposition is one which we do not propose to
decide in the present case becaiEe we are able to decide the case withooo. pp>-'g=fag
upon the existence or non-edstence of such a power hi aid of the legislative
ftfKm ~rrs

The Court then points out that it is already settled law that Con
gress possesses not only the powers expressly granted by the Constitution
but also such auxiliary powers as are necessary and appropriate to make
the express powers effective; and. that Congress does not possess a gen
eral power to inquire into private affairs and compel cBscJosuxes from

� 103 U. S. 16&. 1S9 (1380).
n ~T3 F. S. Ii5, 160 (1927).
13 Id. at 161.
^ Id. at 161-164.
T* Id. at 165-168.
15 Id. at 171.
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private individuals.76 With respect to the particular question before it
the Supreme Court concludes that:

. . . the power of inquiry�with process to enforce it�is an essential and
appropriate auxiliary to the legislative function.77

... A legislative body cannot legislate wisely or effectively in absence of in
formation respecting the conditions which the legislation is intended to affect
or change; and where the legislative body does not itself possess the requisite
information�which not infrequently is true�recourse must be had to others
who do possess it. Experience has taught that mere requests for such informa
tion often are unavailing, and also that information which is volunteered is
not always accurate or complete; so some means of compulsion are essential
to obtain what is needed. All this was true before and when the Constitution
was framed and adopted. In that period the power of inquiry�with enforcing
process�was regarded and employed as a necessary and appropriate attribute
of the power to legislate�indeed, was treated as inhering in it. Thus there is
ample warrant for thinking, as we do, that the constitutional provisions which
commit the legislative function to the two houses are intended to include this
attribute to the end that the function may be effectively exercised.78

. . . We must assume, for present purposes that neither house will be disposed
to exert the power beyond its proper bounds, or without due regard to the
Hghts of witnesses. But if, contrary to this assumption, controlling limitations
or restrictions are disregarded, the decisions in Kilbourn v. Thompson and
Marshall v. Gordon point to admissible measures of relief. [Emphasis sup
plied.]79

Thus spoke the Court in McGrain v. Dougherty. The entire opinion
of the Court deserves the most searching analysis. The Court did not

reject, whole and entire, the doctrine and philosophy of the Kilbourn
case. On the contrary, that case is given the utmost respect and is con

sidered as outlining some restrictions on the power of inquiry. McGrain
v. Daugherty does not treat the power of inquiry as unlimited; rather
there is a wary appreciation of its possible abuse, a caution that proper
bounds exist and a warning that the rights of witnesses must not be dis

regarded. It is this last warning, and the fact that it has been ignored
by congressional committees of investigation, that causes so much con

cern to all thinking Americans who cherish their heritage. It is this
incontrovertible fact that the congressional power of inquiry is self-

76 Id. at 173, 174.
77 Id. at 174.
78 Id. at 175.
79 Id. at 175, 176.
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limiting, that it contains, within itself, the limitation that it must be
exercised with due regard for the rights of witnesses which brings to

mind the Fifth Amendment. Unquestionably the history and develop
ment of the Fifth Amendment demonstrate that it was, and is, primarily
intended to prevent the exaction of testimony under oath by any tri
bunal which did not, and does not, afford the ordinary safeguards of
what we have come to call "a fair trial". That the privilege of the Amend
ment extends to witnesses, as well as to those formally accused of crime,
and that it was designed to forestall the kind of inquisitorial techniques
commonly practiced by congressional committees of investigation seems

hardly to admit of dispute. Yet neither the Kilbourn nor the McGrain
case makes even a passing reference to the Fifth Amendment. Perhaps
this is due to inadvertence. Perhaps the parties did not raise the issue
and the Court, therefore, did not feel a need to enter upon such a dis

cussion; perhaps there are still other reasons which cannot now be
ascertained.
The omission of any reference to the Fifth Amendment in the Kil

bourn case is both excusable and understandable since it was totally
unnecessary to the decision of that case�the Court having concluded,
for other reasons, that the House of Representatives could not punish
Private Citizen Kilbourn for refusing to testify. The same omission in
the McGrain case is, in the light of subsequent events, regrettable. Here
in setting down a new rule concerning the power of Congress to inquire
to an uncertain extent into the affairs of private citizens, particularly
where such power was not expressed in the Constitution but implied
from the most general provisions of that document, the Court should
have spelled out the limits of this vague power and have explored every
area of constitutional law which might give rise to its limitation. Where
the Court sets down such a fundamental principle, dictum is desirable
as a guide for the future. In this instance judicial self-restraint has
resulted in an arrogant assumption of boundless power by Congress
to such an extent that witnesses before committees of that body have,
in fact, no rights. And all this stems from the tenuous basis of a power
the existence of which must be implied from the Constitution.
A distinct and well-ordered body of case law has accumulated over

the years dealing directly with the meaning and scope of the Fifth
Amendment. Perhaps the earliest, and certainly one of the most com

prehensive discussions can be found in the Aaron Burr case.80 The

so United States v. Burr, 25 Fed. Cas. 38, No. 14,692c (C. C. D. Va. 1807).
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opinion is by John Marshall, a towering figure on the judicial landscape
of the United States; the time (1807) is so near the Revolution that one

may safely assume that the events leading to that conflict were still
fresh in the recollection of the great Chief Justice.
Mr. Chief Justice Marshall said:81

When two principles come in conflict with each other, the court must give
them both a reasonable construction, so as to preserve them both to a reasonable
extent. The principle which entitles the United States to the testimony of every
citizen, and the principle by which every witness is privileged not to accuse him
self, can neither of them be entirely disregarded.

When a question is propounded, it belongs to the court to consider and decide
whether any direct answer to it can implicate the witness. If this be decided
in the negative, then he may answer it without violating the privilege . . . If a

direct answer to it may criminate himself, then he must be the sole judge what
his answer would be. The court cannot participate with him in this judgment,
because they cannot decide on the effect of his answer without knowing what it
would be; and a disclosure of that fact to the judges would strip him of the

privilege which the law allows, and which he claims. It follows necessarily . . .

that if the question be of such a description that an answer to it may or may
not criminate the witness . . . it must rest with himself . . . to answer the

question or not. If ... he say upon his oath that his answer would criminate

himself, the court can demand no other testimony of the fact. If the declara
tion be untrue, it is in conscience and in law as much a perjury as if he had
declared any other untruth upon his oath; as it is one of those cases in which
the rule of law must be abandoned, or the oath of the witness be received. [Em
phasis supplied.]
It is true that there may be some ambiguity in the portion of the

opinion quoted above; but surely no one can doubt that the total import
of the language is that the witness is entitled to determine for himself,
and by himself, whether the answer to a particular question would in

criminate him. The test called for by the Fifth Amendment here is

largely a subjective one controlled by the party questioned. Subjective
evaluation brooks no interference by the courts, and if this is unsatis

factory, "the rule of law must be abandoned." It is somewhat unfor
tunate that the Chief Justice approached the problem from the aspect
of the self-incriminatory nature of the question posed rather than that
of the non-compellable nature of the testimony. Practically speaking
the results are the same. If the witness may subjectively determine not

to answer a question, if he can say that his testimony would incriminate
him and "the court can demand no other testimony of the "fact", then
that individual's testimony is non-compellable.

81 Id. at 39, 40.
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The unfortunate result of the Court's approach is that subsequent
judicial consideration has centered upon the function of the court rather

than the subjective participation of the witness. This circumstance

arises from some of the language used in the opinion: "When a question
is propounded, it belongs to the court to consider and decide whether any
direct answer to it can implicate the witness."82 Other courts fastened
on this sentence to the exclusion of everything else said in the opinion
and used it as the opening wedge in a war of attrition upon the original
scope of the privilege. The fair meaning of this statement, in context,
is merely that there are some questions, the answers to which cannot be

incriminating. If the witness is in doubt he may elect to stand on his
privilege.
To catalogue all the cases dealing with the Fifth Amendment is far

beyond the scope of this article. The cases discussed hereafter are,
however, fairly representative of the totality of judge-made law on

the subject.
At first, the privilege was held in comparatively high esteem. In 1892,

for instance, the Court held that it must be given a broad construction
in favor of the right it was intended to secure. The object of the privi
lege was that no person should be compelled, when acting as a witness
in any investigation, to give testimony which might tend to show that
he himself had committed a crime.83 In those days the Supreme Court
held a high regard for the rights of the witness, and a rather charm

ing solicitude for his general well-being:
It is not everyone who can safely venture on the witness stand though en

tirely innocent of the charge against him. Excessive timidity, nervousness

when facing others and attempting to explain transactions of a suspicious char

acter, and offences charged against him, will often confuse and embarrass him
to such a degree as to increase rather than remove prejudices against him. It

is not everyone, however honest, who would, therefore, willingly be placed on

the witness stand.84

Rather startling language in these days of "Fifth Amendment Com

munists", guilt by association and oft-repeated assertions that an inno
cent witness would not invoke the privilege; that such invocation is

82 Id. at 40.
83 Counselman v. Hitchcock, 142 U. S. 547, 562 (1892).
8* Wilson v. United States, 149 U. S. 60, 66 (1893). This is not a Fifth Amendment

case. It deals primarily with the presumption of innocence and the failure of the ac

cused to take the stand.
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tantamount to guilt. We have come a long way! But is our "progress"
in the right direction?
In Brown v. Walker the majority held that the witness could not

refuse to answer on the basis that such answer would tend to disgrace
or humiliate him.85 The Court cautioned, however, that if the answer

would have the sole effect of impairing the credibility of the witness,
he might then fall back on his privilege.86 The privilege is still sub
stantial but there is a drifting away from the subjective test; the court
is beginning to "participate" more and more in the witness' judgment
of whether his answer would incriminate him. A vigorous dissent took
the view that the witness was the sole judge of the incriminatory nature

of his answer.87
The attitude that the court must in some way control the exercise of

the privilege became more and more pronounced through the years. The

privilege came to be regarded as a necessary evil, a constitutional nui
sance. Mr. Justice Cardozo regarded the privilege as something less
than a fundamental right and obviously felt that its disappearance would
do no great harm.88 In direct contrast to this view one might refer to
the earlier case of Twining v. New Jersey, itself not a particularly broad
construction of the privilege:

At the time of the formation of the Union the principle that no person could
be compelled to be a witness against himself had become embodied in the com

mon law and distinguished it from all other systems of jurisprudence. It was

generally regarded then, as now, as a privilege of great value, a protection to the

innocent, though a shelter to the guilty, and a safeguard against heedless, un

founded or tyrannical prosecutions. [Emphasis supplied.]89
The hostility prevailed, however, and the function of the court became

greater and greater, so much so that Judge Learned Hand accurately
stated the law when he said, in 1940: 90

Obviously a witness may not be compelled to do more than show that the an

swer is likely to be dangerous to him, else he will be forced to disclose those

very facts which the privilege protects. . . . The only practicable solution is

to be content with the door's being set a little ajar, and while at times this no

doubt partially destroys the privilege, and at times it permits the suppression
of competent evidence, nothing better is available. [Emphasis supplied.]

85 Brown v. Walker, 161 U. S. S91, 598 (1896).
86 Ibid.
87 Id. at 610-628, dissenting opinion (Shiras, Gray and White, JJ.) ; second dissenting

opinion at 628-638 (Field, J.).
88 Palko v. Connecticut, 302 U. S. 319 (1937).
89 Twining v. New Jersey, 211 U. S. 78, 91 (1908).
90 United States v. Weisman, 111 F. 2d 260, 262 (2d Cir. 1940).
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If the witness must set the door ajar, if he must show some crim
inal tendency inherent in his answer, then we have moved to a com

pletely objective test. The court controls, not the witness. Further, the
privilege has become unavailable to the innocent witness for he can re

veal no criminality. Only the real criminal can invoke the privilege, and
even for him it is only a partial privilege. This is a far cry from John
Marshall's position in the Aaron Burr case.91 This bears only a dis
tant relation to the "privilege of great value, a protection to the innocent,
though a shelter to the guilty and a safeguard against heedless, un
founded or tyrannical prosecutions" described in the Twining case,*2
This is also, historically, an unnecessarily restricted concept of the privi
lege of the Fifth Amendment. The error results from undue emphasis
on the aspect of self-incrimination coupled with a gradual drift to an

external, objective test of incrimination. Applied to the accused in a

criminal trial this does no great harm since he is protected by myriad
other safeguards. Applied to witnesses in proceedings lacking the safe

guards of a "'fair trial" the harm is serious since such witnesses are thus
left completely at the mercy of the inquisitor. This is the situation which
obtains before a congressional investigating committee.
Recent cases indicate a withdrawal from this position�which perhaps

exists more as a rule of law than as a practical guide applicable to actual
witnesses�and a return to a subjective test,93 These decisions, how
ever, are at the circuit court level and have not been approved by the
Supreme Court. They have been disapproved in non-judicial circles.*4
In 1951, Mr. Justice Black, dissenting, raised a small voice of protest in
the wilderness of judicial attrition of the Fifth Amendment,95 He

deplored the general hostility toward the privilege to be silent and the

tendency to abate this "constitutional nuisance" by narrowing the scope
of the privilege and extending the doctrine of waiver.96 These are

small but encouraging signs of diminishing hostility to the witness.

S1 25 Fed. Cas. 38, 39-40, No. 14,692c (C C. D. Va. 1807).
92 Twining v. New Jersey, :il U. S. 78, 91 (1908).
�s United States v. Roses, 174 F. 2d 187 (2d Or.), cert, denied, 338 U. S. 851 (1949) ;

Alexander v. United States, 181 F. 2d 480 (9th Car. 1950) ; Doran v. United States, 181
F. 2d 489 (9th Or. 1950) ; Easinowitz v. United States. 1S1 F. 2d 632 (9th Or. 1930) ;
Healer v. United States, 186 F. 2d 164 (9th Or. 1950).

�* Falknor, SeK-Crimrnarion PrivOege: 'Links in the Cham". 5 VawL L. Rev. 479. 486-
491, 501-502 (1952).

39 Rogers v. United States, 340 U. S. 367 (1951), dissenting opinion
9� Id. at 375-381.
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The sum of judicial interpretation then has been twofold: (a) a vast
increase in the power of Congress to subject the private individual to
its investigative processes; (b) paralleled by an independent, progres
sive decrease in the protection afforded the private individual actually
subjected to such investigation. "The principle which entitles the
United States to the testimony of every citizen, and the principle by
which every witness is privileged not to accuse himself"97 are no longer
in proper balance. The scales are heavily weighted against the citizen.

Conclusion

The American people have consistently expressed a healthy fear of a
too-strong executive. We have always been alert to stifle efforts of
the executive branch to destroy the balance of power existing between
it and the other two branches of government�judicial and legislative.
We have always held that substantial equality of power between these
three great divisions was essential to the protection of the rights of the
individual citizen. Perhaps our concern with encroachment upon indi
vidual rights by the executive has blinded us to a very real danger from
another direction�the growth of an all-powerful National Legislature.
Oppression of the individual is no more pleasant�or constitutional�

coming from Congress than it is coming from the President.
Some time ago, Mr. Justice Jackson warned the legal profession of

the danger to our liberties which are inherent in authoritarianism, on

the one hand, and totalitarianism on the other.98 In the course of his

perceptive discussion he had occasion to remark:99

It seems to me that these traditional freedoms are less in danger of any sud
den overthrow than of being gradually bartered or traded for something else on

which the people place a higher current value. In this anxiety-ridden time,
many are ready to exchange some of their liberties for a real or fancied increase
in security against external foes, internal betrayers or criminals. Others are

eager to bargain away local controls for a federal subsidy. Many will give up
individual rights for promise of collective advantages. The real question posed
by the Fascist and Communist movements, which together have captivated a

large part of the world's population, is whether, today, liberty is regarded by
the masses of men as their most precious possession. Certainly in the minds of

many foreign peoples our type of individual liberty has been outvalued by prom
ises of social welfare and economic security, which they want too passionately

97 United States v. Burr, 25 Fed. Cas. 38, 39, No. 14,692c (C. C. D. Va. 1807).
98 Jackson, The Task of Maintaining Our Liberties: The Role of the Judiciary, 39

A. B. A. J. 961, 962-963 (1953).
99 Id. at 963.
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to be critical of the price. // tikis indifference to traditional values should spread
to us, it would be the greatest threat to our own liberties. [Emphasis supplied.]

The learned Justice then discusses the difficult task facing the courts in

protecting individual liberties and somewhat ruefully, perhaps, confesses
their inability to do so alone. He closes with this peroration:100

So I urge that the lawyer, as a leader of public opinion, can do no greater
service to our institutions than to see that the people are repeatedly warned
and kept everlastingly aware that they must be their own guardians of liberty
and that they cannot thrust that whole task on a handful of judges.

It seems clear that our courts have been something less than vigilant
in protecting the individual from over-ireacbing by the legislative branch.

Unhappily our courts have seemed more and more disposed to relin

quish the freedom of the individual for a dubious mess of pottage called
better legislation. It is far from certain that the caliber of the mass of
federal legislation has improved proportionately with the removal of re
strictions on the congressional power of inquiry.
Today Congress investigates everyone and everything. The limita

tion that the questions posed to the witness must be pertinent to the

subject matter of the inquiry and that such subject matter must be leg
islative has proved to be an illusion.101 On this matter the District
Court of the United States for the District of Columbia said:102

While the power of the Congress to carry on investigations is not without
limit, nevertheless, the Congress has broad discretion in determining the subject
matter of the study and the scope and extent of the inquiry. // the subject un
der scrutiny may have any possible relevancy and materiality, no matter how

remote, to some possible legislation, it is within the power of the Congress to

investigate the matter. Moreover, the relevancy and materiality of the subject
matter must be presumed. [Emphasis supplied. ]

This is no limitation at all and protects no one. The committees of

Congress have become national grand juries�cum�supreme courts.

They investigate like grand juries and assume to act as courts,103 com

bining the worst features of each of these bodies. We complacently
100 Id. at 965.
Mi McGrain v. Daugherty, 273 U. S. 135, 175-176 (1927) ; Sinclair v. United States,

279 U. S. 263, 291-292 (1929).
102 United States v. Bryan, 72 F. Supp. 58, 61 (1947) ; cf. Bowers v. United States, 92

U. S. App. D. C 79, 202 F. 2d 447 (1953).
i*3 Interim Report on Hearings Regarding Espionage in the United States Government,

80th Cong., 2d Sess. 892 (1948); Snee, One for the Money, Two for the Show: The
Case Against Televising Congressional Hearings, 42 Georgetown L. J. 1, 14 (1953).
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view this arrogance as the legitimate exercise of a power "necessarily"
implied from the Constitution in order to legislate effectively. We are

now being called upon to believe that Congress has the function of politi
cally educating the American people.104 This too is to be necessarily
implied from the express Constitutional power to legislate. Is there an

end to these implied powers?
We have lost our sense of proportion. We have allowed Congress to

acquire power over us far beyond that possessed by the other branches
of the Government to our own detriment as private citizens. It is high
time that we restore, between the three branches of our Federal Gov
ernment, the proper balance so vital to sound democratic government.
The Fifth Amendment provides a means of effectuating such restoration.
The Amendment should be enforced in its historical sense, i.e., as a direct
prohibition upon the exaction of testimony under oath from private
individuals. True this prohibition is in terms limited to criminal mat

ters; but reference to the Amendment's history, and the few sound
decisions in this field, demonstrate its applicability to congressional in
quisition.
If all this has a strange sound in this "anxiety-ridden time" we ask

you to remember that as late as 1880, the Supreme Court of the United
States felt that the congressional power of inquiry could not be implied
as a necessity arising from the express Constitutional power to legis
late.105 We ask you to note that a large part of the evidence in sup

port of the existence of this implied power is simply a listing of the occa

sions upon which Congress has asserted the power.106 Strange proof
this whereby mere assertion is equated to constitutionality. Text writers
and commentators who have discussed the subject have relied heavily
on Woodrow Wilson's book Congressional Government107 to support the
need for wide-ranging congressional investigations. This is particularly
true when proof is sought to substantiate unlimited investigations as an

element of the so-called "informing function" of Congress.108 In jus
tice to Mr. Wilson we urge a thorough re-reading of the book. His

notions of congressional power and proper congressional functions when

read in context, offer precious little encouragement to the advocates of

104 Snee, op. cit. supra, n. 103, at 19-21.
105 Kilbourn v. Thompson, 103 U. S. 168 (1880).
106 McGrain v. Daugherty, 273 U. S. 135 (1927).
107 Wilson, Congressional Government (1885).
108 See Snee, op. cit. supra, n. 103, at 12-14.
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unrestricted inquiry.109 The American people have need to remember
that "power tends to corrupt and absolute power corrupts absolutely."110
When the Costellos, the Lucianos. the Browders and Mrs. Moss are

quizzed without objection from the American people, precedents are

established which may apply to any individual�guilty or innocent.

The truth of the matter is that there is no firm basis in law for con

gressional exaction of testimony upon oath from the private individual.
The power to require John or Jane Doe to take an oath to answer truth

fully questions put to them by Congress exists only by self-arrogation.
If Congress wishes to act as a court, if it is in fact a species of court, it
must give the individual citizen brought before it at least notice of the

subject matter of the inquiry, the right of counsel, and the right to pre
sent evidence in his favor. An mquiry under oath without any of these

safeguards runs squarely into the express right of the citizen to refuse to
answer as embodied in the Fifth Amendment. Unless we have absolutely
discarded every ordinary and usual principle of statutory construction,
when the Constitution is the subject of construction, the express right of
the individual must take precedence over the implied power of Congress.
Rules designed to protect the individual witness are no longer a matter

of decency on the part of particular congressional committees. They
are required by the Constitution.111 If the individual liberty thus guar
anteed by the Fifth Amendment is no longer important to the American

people the Constitution should be amended.

The principle of the Fifth Amendment applies with equal force to pro
tect every American citizen. A fortiori it extends to the government
employee. Even in investigations of the various departments of the Fed
eral Government, where power of inquiry more clearly exists, Congress
cannot compel the testimony of the employee-witness "against himself".
The Government can, however, through legislation or Executive Order,115
make the exercise of the Fifth Amendment privilege a reason for dis-

109 See Wilson, Congressional Government 297-303 (1SSS).
110 Lord Acton, Letter to Bishop Mandefl Creighton, 1SS7 ; see Bartktt's Familiar Quo

tations 1041 (12th ed. 1951).
111 For examples of rules which might provide the proper safeguards, see Cooky and

Glasae, Congressional Investigations�Salvation in Self-Regulation, 38 Georgetown L. J.
343 (1950); the New York State Code of Fair Procedure, The Sunday Star, Washington,
D. C� April 4, 1954, p. A-l, cols. 6-7. See also, Dean Griswold's recent speech concerning
congressional investigations and due process of law, Griswold, Per Legem Terras, 13 The
Harv. Law Sch. Record, No. 8, Thursday, March 25, 1954.

112 Executive Order 10,491, 18 Fed. Reg. 6583 (Oct. 16, 1953).
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missal, or make waiver of the privilege a condition precedent to employ
ment. No one has a constitutional right to employment by the Federal
Government.113
A word in passing must be said concerning the so-called immunity

statutes.114 To the extent that such statutes are predicated on the
theory that Congress possesses the unrestricted power to compel the
testimony of a witness under oath, to that extent they are unconstitu
tional. If such statutes propose a legislative substitute for the constitu
tional right to remain silent in the circumstances outlined in this paper,
they constitute an attempt to amend the Constitution by unconstitutional
means.

Congress is presented with a choice. It can seek amendment of the
Constitution so as to eliminate or modify the Fifth Amendment. It
can guarantee to all witnesses certain minimal safeguards. The pro
tection afforded to persons who are compelled to appear before adminis
trative agencies adjudicating matters of fact might serve as a guide.115
Or, Congress can abandon the attempt to extract information from un

willing witnesses. It can do any of these three things but it cannot go
on as it has.

Unquestionably the investigative power of Congress could be effec

tively exercised even though the witnesses were afforded the full pro
tection of the Fifth Amendment privilege. The quantum of informa
tion secured when the rights of the witness are respected would be no

less than that produced by the present untrammeled procedure. The

public information disseminated through an inquiry conducted under

procedures giving the witnesses the indicated protection would be as

great as at present, and much, much more reliable. Prospective legisla
tion would then be based on more certain information and the general
public would be more enlightened. Thus, respect for, and due recogni
tion of, the Fifth Amendment would, in the long run, increase the power
and value of congressional investigations.

113 Bailey v. Richardson, 86 U. S. App. D. C. 248, 262, 182 F. 2d 46, 60 (1950), affirmed
per curiam, 341 U. S. 918 (1951).
"* R. S. 102, 103 (1875), 2 U. S. C. �� 192, 193 (1946); R. S. 859 (1875), 18 U. S. C.

� 3486 (Supp. V, 1952); see Note, 41 Georgetown L. J. 511 (1953). For the view that

immunity statutes are unconstitutional as an attempt by Congress to compel the people
to take a statutory substitute for a constitutional privilege, see Brown v. Walker, 161

U. S. 591, 610, 628 (1896), separate dissent by Shiras, J., Gray and White, JJ., joining.
115 See, Davis, Administrative Law (1951), at Chapters VI, VII and XI.



DIVERSIFICATION OF CONTROL OF THE MEDIA OF

MASS COMMUNICATION � POLICY OR FALLACY?

'HE Gold Rush is on."1 Since May 1. 1952, when the Federal Com-
munications Commission issued its now famous Sixth Report and

Order, applicants for the new television channel allocations made avail

able have literally swamped the Conunission.2 In many cases there are

two and sometimes three or more applicants for each channel available.
The great task of deciding, by way of comparative hearings, which appli
cants shall prevail in the competition for television construction permits,
will be one of the primary tasks of the Federal Communications Com
mission for the next year, or possibly two.
In such comparative proceedings the administrative process achieves

its greatest similarity to judicial function and in most cases, the burden
of responsibility on the administrative body, its bureaus and its ex

aminers, is at least as onerous as that placed on the courts of the Xation
in the most serious of cases. National policy, miDion-dollar business
ventures, and the Uvelihood of countless individuals can be, and often

are, intimately affected by the way in which the adrninistrative agency
resolves the questions placed before it.
Conscious of its great resrxmsibility to protect the public interest, the

Federal Communications Commission will, in the coming year or more,
apply all the time-honored criteria to the new television applicants in
an effort to determine which are best suited to supply the Xation with
accurate news coverage and wholesome entertainment. The familiar
catch-all phrase, "the public interest, convenience and necessity," will be
spoken and written in hearing after hearing and pleading after pleading.
The less familiar but more concrete criteria used by the commission in

comparing mutually independent applicants for the same frequency or

* B.S. (S3.), Georgetown UmSrersity, 1948; LLJS. Georgetown University School of
Law (1953) . Member of the District of Colombia Bar, Member of the Bar of the Federal
Communications Commission. Associate, law firm of Dow, Lohnes and Albertson, Wash

ington, D. C.
1 This phrase was used by Commissioner Wayne Coy in answering a question by Sena

tor Capehart as to the possibility that the lifting of the so-called television freeze would
result in a mass of applicants for the facilities made available. See Hearings before Senate
Interstate and Foreign Commerce Committee on FCC Policy on Television Freeze and
Other Communication Matters, 82d Cong., 1st Sess. 30 (1951).

2 17 Fed. Reg. 3905 (1952).

Jerome H. Heckmax*
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channel will be put into constant play. Applicants will be preferred on

such grounds as greater integration of ownership and management,
better program planning, more realistic approach to telecasting prob
lems, and many others.
Most of the criteria used are obviously and incontestably valuable in

deciding which of two or more applicants will better serve the public
interest if granted a television construction permit. Others have a

dubious value and are the subject of constant controversy. As to some
of these criteria, there is even doubt as to the basic validity of employ
ing them at all. Of this latter group, few have occasioned more com

ment than the criterion known as the "policy of favoring greater diversi
fication of control of the media of mass communication." This policy
has often been effected by the so-called multiple-ownership3 and chain-
broadcasting4 rules promulgated by the commission.
Effectuation of the policy has also taken another form and this form,

concern over newspaper ownership of television or radio facilities, has
come to be the one most closely associated with the phrase, "diversifica
tion of control of the media of mass communication." It is for this
reason that, for the purposes of this article, the above phrase will be
used only in this latter connection and no discussion of the chain-broad
casting or multiple-ownership rules will be here included except insofar
as these problems affect the questions set forth below.
It is the primary purpose of this paper to examine the validity of

applying any rule or policy which gives a preference to one applicant for
a broadcasting facility over another on the sole ground that the one

has no newspaper or radio interest while the other does have either or
both. Stated otherwise, the question we seek to answer is: Should the

applicant who has radio or newspaper interests have a greater burden
of proof than other applicants in showing that a grant in his favor will
better serve the public interest?
In order to resolve this question and also to present a more complete

picture of how the newspaper-radio-television problem has developed
and has been re-emphasized by the new "post-freeze" television hear

ings, it will be necessary to briefly state the historical background of
and the philosophy behind the diversification principle, to review the
case law and legislative history affecting the problem, and to set forth
some recent developments whereby this problem has been newly em

phasized.
3 See Rules and Regulations of the F. C. C, �� 3.3S, 3.240, and 3.636.
4 Id., � 3.106.
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Historical Background�The Philosophy Behind the

Diversification Principle

The first discussion of the newspaper-radio problem occurred about
16 years ago in a dissenting opinion in the Federal Communications Com
mission's decision in the case of United States Broadcasting Corp. et al.5
Before this discussion in 1936, there was no radio case wherein news

paper ownership by an applicant for a broadcast license was made a

basis for any preference of another applicant. Indeed, from 1936 until
1941 there were only two cases wherein newspaper ownership was cited
as a ground for denial of a broadcast construction permit and in both
of these cases great weight was given to the fact that the non-newspaper
applicants had applied a great deal earlier than their competitors.6 It

may well be said that the commissioms struggle to decide precisely what
its position on the subject should be and just how far it could go in

effectuating a policy against the newspaper applicant for a broadcasting
facility began in earnest in 1941.
It was in this year that the commission issued its Order 79 which was

later supplemented by Order 79A.7 These orders directed the com

mencement of an investigation to determine what policy should be set

in regard to newspaper applicants for broadcast facilities. Many news

paper publishers were convinced that these orders were issued as a

direct attempt at retribution for the support given the unsuccessful presi
dential candidate in the elections of 1940 by about S5 per cent of the

country's publishers.8 As a result of this belief, the commission's right
to conduct the investigation was attacked on the ground that it had no

authority to pursue such an investigation.
The question of the validity of the conunission's Orders 79 and 79A

came before the Court of Appeals for the District of Columbia in the
case of Stahlman v. FCC? Stahhnan had refused to appear at a hearing

5 See 2 F. C. C 208, 240 (1936) (dissenting opinion of Commissioner Stewart).
6 Stephenson, Edge & Korsmeyer, 8 F. C. C 497 (1941) ; Stevens and Stevens, 5 F. C C

177 (1938).
7 Order No. 79, F. C C. Mimeograph, No. 48496, March 10, 1941; Order No. 79-A,

F. C. C. Mimeograph, No. 79-A. July 1, 1941.
8 See Fed. Com. B. J, VoL \TL No. 4, p. 12 (1944). The Newspaper-Radio Com

mittee (consisting of newspaper owned or affiliated broadcast stations) was outspoken in

its approbation of the inquiry. See the following pamphlets published by the committee:
The Xewspaper-Radio Issue Before the F. C. C, July 21, 1941; Federal Communications
Commission Newspaper Investigation, No. II (1941); Freedom of the Press, March 1942.

9 75 F. S. App. D. C. 176, 126 F. 2d 124 (1942).
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ordered by the Federal Communications Commission in connection with
its investigation. The District Court sustained the Commission and or

dered him to appear and testify whereupon Stahlman appealed to the
Court of Appeals for the District of Columbia. The Court of Appeals
affirmed the district court and ordered Stahlman to appear but, as will
be pointed out below, it also carefully warned the commission not to

attempt to promulgate rules which would discriminate against news

papers.10 Very probably as a result of the court's warning, the commis
sion cut its hearing short and has never passed any formal rule regard
ing newspaper applicants.

Since the problem was brought to the public eye by the events chroni
cled above, much has been written on the subject at hand. The Federal
Communications Commission, in decision upon decision, has discussed
the situation, and has cited its "policy in favor of diversification of the
media of mass communication." Nevertheless, the entire subject re

mains plagued by vagueness.
In general, it may only be said that the commission has shown con

cern over the possibility that the granting of radio and television

permits to applicants with newspaper interests may cause too great a

concentration of power over the media of mass communication in only
a few hands. The basic philosophy relied upon by the commission
in this regard is that concentrating power over the mass media in a given
area would lead to monopolistic control over public information. In

effect, the commission seeks to prevent thought control.
The commission's philosophical position is sound and it would be

sheer foolhardiness to deny that thought control is intolerable in a free

country. The questions which arise, however, are whether there is

now, in fact, any real danger of monopolizing control of mass media of

communication in this country and, furthermore, if there is such a dan

ger in some instances, may the commission, under present case law and

under present statutory law, presuppose such a danger in every instance.

To pose the question more concretely, it must be asked again if it can be

stated as a general proposition that ownership of a newspaper in itself

puts an applicant for a radio or television construction permit in the

position of being compelled to produce stronger proof of its general capa
bility to operate a broadcast facility than a competitor.

10 Id. at 179, 126 F. 2d at 127.
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The Case Law
In the Courts.

The first court case which seriously dealt with the question at hand
was Tri-State Broadcasting Co. v. FCC.11 In this case the Court of

Appeals for the District of Columbia summarily dismissed the appel
lant's argument that the successful applicant in the case should not have
received the license grant because of his ownership of a local newspaper
by saying:13 "TVe know of no provision of statute or rule of law, and
are cited to none, which forbids broadcasting by the owner of a news

paper."
In effect, the court affirmed the commission's holding that ownership

of a newspaper in itself does not indicate that a monopolistic situation
would result where the newspaper applicant receives a broadcast license
in the same city or town in which the newspaper is distributed and,
therefore, such ownership in itself is not a bar to a license applicant.
The court was again confronted with the newspaper-broadcasting

conflict, in the Stahlman case.13 In this case, as has been stated, the
primary question raised was whether or not the Federal Communications
Commission could compel testimony at hearings conducted for the sole

purpose of determining what policy or rules, if any. should be adopted
concerning applications for AM or FM stations by owners of news

papers. Although the court affirmed the commission's right to hold such

hearings, great pains were taken to restate and reaffirm the Tri-Staie
rule. Indeed, the court further emphasized its stand in the Tri-State
case by stating:1*

For we have previously held that there is nothing in the Act which either

prevents or prejudices the right of a newspaper, as such, to apply for and re

ceive a license to operate a radio broadcast station fating Tri-State case]. Fur-
tkeir consideration confirms that view. [Emphasis supplied.]

The Court went on to say that, although the commission has wide

power to grant licenses subject only to the requirement that it act as
public necessity and convenience require:15

This, however, as the Supreme Court remarked ... [in Federal Communica
tions Commission v. Sanders Bros. Radio Station], is not a grant of uriBmited
power, ... It does not embrace and should not be extended by implication to

11 68 App. D. C. 292, 96 F. 2d 564 (1938).
15 Id. at 294, 96 F. 2d at 566.
13 See n. 9, supra.
14 See n. 10, sapra.
15 See n. 10, supra.
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embrace a ban on newspapers as such, for in that case it would follow that the
power to exclude exists also as to schools and churches; and if to these, the
interdict might be applied wherever the Commission chose to apply it. [Em
phasis supplied.]

We might well conclude that the court had taken a rather strong stand
on the side of a policy of no discrimination as to newspaper applicants
at this point. The same subject came before it again in the cases of
Plains Radio Broadcasting Co. v. FCC16 and Scripps-Howard Radio v.

FCC.17 It should be noted that, in both of these cases, the court was

more concerned with the commission's treatment of other comparative
factors as between the applicants; but it did, at the same time, announce
the opinion that the commission could consider newspaper ownership
by an applicant in its weighing of the general desirability of competing
applicants. In both of these decisions, however, the court was studi

ously careful not to over-emphasize the strength of the diversity argu
ment. The opinions seem to tack on the newspaper objection in such a

way as to indicate that this consideration is at best a rather weak make

weight. Nowhere is it indicated that there has been any abandonment
of the basic "no discrimination" principle of the Stahlman and Tri-State
cases.18
In substance, these four cases represent the highest court opinion yet

proclaimed on the controversy at hand. A further analysis of their
rationale and portent will be found below.

The Administrative Decisions.

Aside from judicial decisions, there have been a large number of com

mission decisions in which the diversification issue has played a part.
Obviously, most of these decisions involved cases where a newspaper

applicant has applied for an AM or FM permit. There have been rela

tively few decisions wherein a newspaper-radio broadcasting applicant
has applied for television facilities. The "pre-freeze" television grants
were largely uncontested because of the many uncertainties confronted

by the new industry. It is noteworthy that a majority of the original
television grants were to experienced broadcasters, many of whom had

newspaper affiliations, possibly for the reason that the expenses of tele-

is 85 U. S. App. D. C. 48, 175 F. 2d 359 (1949).
" 89 U. S. App. D. C. 13, 189 F. 2d 677, cert, denied, 342 U. S. 830 (1951). Cf. Mans

field Journal Co. v. FCC, 81 U. S. App. D. C. 102, 180 F. 2d 28 (1950); but note

that this case actually involves a different factual situation in that there was evidence

in this case tending to show monopolistic intent.
18 See nn. 10 and 12, supra.



384 The Georgetown Law Journal [Vol. 42: p. 378

vision pioneering did not appeal to any but the most hardy type of busi

nessman.

It is nonetheless clear from the relatively few decisions in cases where
in a newspaper-radio broadcasting applicant has applied for television
facilities and thereby necessitated a comparative hearing, that the com

mission applies the diversification criterion in television cases in pre

cisely the same way as it was applied to the radio cases.19 This is fur
ther demonstrated by the fact that the commission's examiners have

recognized that the same considerations are to be weighed in their ren

dering of initial decisions in television cases as are weighed in radio
cases.20 For this reason it is believed that a review of the adminis
trative decisions dealing with the subject at hand is here advisable.
It may be said that the first cases in which the Federal Communications

Commission discussed the policy in favor of diversification of control of
the media of mass communications as a serious factor were the cases

of Hartford Broadcasting Co., Inc.,21 Mason City Broadcasting Co.,22
Bell Broadcasting Co.23 Union Tribune Pub. Co.2i All of these deci
sions were handed down in 1936. In the Mason City case, the applicant
preferred owned the only newspaper in the community for which the
broadcast facility was licensed.25 In only one of the four, the Union
Tribune case, did the commission prefer a competitive applicant, giving
as one of its grounds the fact that the other applicant in the case had

newspaper interests.26
In 1937 the commission handled only one comparative proceeding in

which the newspaper question was a factor and here again the newspaper
applicant was ultimately the successful applicant.27 It was in this year,
also, that the general counsel of the Federal Communications Commis
sion in a memorandum opinion advised the commission that it did not

have the authority to exclude newspapers from ownership of stations,
saying:28

19 See Easton Pub. Co., 8 Pike & Fischer, R.R. 31 (19S3) ; see also Aladdin Radio
and Television, Inc., 9 Pike & Fischer, R.R. 1 (19S3).

20 See Northeastern Indiana B/casting, Inc., 9 Pike & Fischer, R.R. 261, 313 (1953).
21 2 F. C. C. 330 (1936).
22 3 F. C. C. 116 (1936).
23 3 F. C. C. 90 (1936).
24 3 F. C. C. 451 (1936).
25 See n. 22, supra.
26 See n. 24, supra.
2* Finlay and Finlay, 4 F. C. C. 356 (1937).
28 Opinion of F. C. C. General Counsel Hampson Gray, February 13, 1937.
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In my opinion, therefore, the Commission does not have the authority, under
the existing law and in the absence of an expression of public policy on the sub
ject by the Congress, to deny an application to a newspaper owner for radio
facilities solely upon the ground that the granting of such an application would
be against public policy.

Despite this pronouncement by its general counsel in 1937, in 1938
the commission handed down the first really important decision in which
a non-newspaper applicant was preferred to one affiliated with a news

paper. This case, the Port Huron Broadcasting Co. case,29 along with
the case of Stephenson, Edge, and Korsmeyer30 represents the first vigor
ous attempt by the commission to vitalize the diversification principle.
However, it should be noted that even in these two cases, as much reli
ance was placed on the fact that the non-newspaper applicants in both
cases had filed their applications much sooner than the newspaper appli
cants, as was placed on the diversification factor.

From 1941 until 1945, there was very little development of the com

mission's announced policy. The only case of significance decided dur

ing that time was the case of Stephen R. Rintoul.31 In this case, the
successful applicant was the principal shareholder of the only news

paper in Stamford, Connecticut, and was applying for the only broad
casting frequency available to this town. These facts were duly con

sidered by the commission but the grant was allowed on the theory that
Stamford was receiving a great deal of coverage by New York City news

papers and broadcasting stations, the theory being that no monopoliza
tion of the sources of information could possibly arise under these cir
cumstances. The rationale of the commission's decision in this case is

important for the reason that it emphasizes the fact that unless there is

danger of a monopolization of the sources of mass information, there is
no valid reason for using the policy in favor of diversification of control
of the media of mass communication as a criterion for preferring one

applicant in a competitive proceeding over another.

It was in 1946 that the first great rash of cases arose in which the
commission held against newspaper applicants partially on the ground
that it was in the public interest to promote diversification of control
of the media of mass communications. In this year the commission

29 Stevens and Stevens, 5 F. C. C. 177, 182 (1938). Note that at this time prior filing
could be a basis for preference.

30 8 F. C. C. 497, 501 (1941).
31 11 F. C. C. 108 (1945).
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denied the applications of no less than nine newspaper applicants.32 But

even here, it should be explained that in at least four of these cases there

was a great deal of evidence tending to show that the granting of the

broadcast facility to the newspaper applicant would result in a monopo
lization of the sources of mass communications.33 The outstanding case

in this group of nine was the case of Southern Tier Radio Service, Inc.,
in which the commission stated:34

Aside from the specific question of common ownership of newspapers and
radio stations, the Commission recognizes the serious problem involved in the
broader field of the control of the media of mass communications and the im

portance of avoiding monopoly of the avenues of communicating fact and

opinion to the public. All the Commissioners agree to the general principle
that diversification of control of such media is desirable. The Commission does
not desire to discourage legally qualified persons from applying for licenses, but
does desire to encourage the maximum number of qualified persons to enter

the field of mass communications, and to permit them to use all modern inven
tions and improvements in the art to insure good public service.
In the processing of individual applications for licenses, the Commission will

inquire into and in its decisions give expression to "public interest" considera
tions. The Commission does not feel that it should deny a license merely be
cause the applicant is engaged or interested in a particular type of business.
However, it does not intend in granting licenses in the public interest to permit
concentration of control in the hands of the few to the exclusion of the many
who may be equally well qualified to render such public service as is required
of a licensee. [Emphasis supplied.]

This statement has been cited many times as an explanation of the
commission's diversification policy.
Strangely enough, it was also in 1946 that the commission published

its decision in the case of Orlando Daily Newspapers, Inc.35 in which
case it preferred the only newspaper in a community over an applicant
having no newspaper interests. Said the commission in this case:36

32 See Southern Tier Radio Service, Inc., 11 F. C. C. 171, 3 Pike & Fischer, RR.,
211; Observer Radio Co., 11 F. C. C. 3S4, 3 Pike & Fischer, R.R. 234; Voice of Augusta,
3 Pike & Fischer, R.R. 434; Arkansas-Oklahoma Broadcasting Corp., 3 Pike & Fischer,
R.R. 479; Nashville Radio Corp., 11 F. C. C. 672, 3 Pike & Fischer, R.R. 540; MeadviHe
Tribune Broadcasting Co., 11 F. C. C. 666, 3 Pike & Fischer, R.R. 544; Roderick T. Pea
cock, Sr., 11 F. C. C. 679, 3 Pike & Fischer, RR. 564; Voice of Augusta, Inc., 11 F. C. C.
733, 3 Pike & Fischer, R.R. 590 (all decided in 1946).

33 See Arkansas-Oklahoma Broadcasting Corp.; Meadville Tribune Broadcasting Co.;
and Roderick T. Peacock, Sr., all cited in n. 32, supra.

34 3 Pike & Fischer, R.R. 211, 222 (1946). This statement in the case was a quotation
of the commission's Policy Statement of 1944, 9 Fed. Reg. 702 (1944).

35 3 Pike & Fischer, R.R. 624 (1946).
36 Id. at 631.
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... In considering conflicting applications between an applicant having no

newspaper interest and one controlling newspapers, particularly where no other
daily papers are published in the community, the Commission has on numerous

occasions favored the former. This is designed to bring about a diversification
of the media of mass communications. But the fact of newspaper ownership
has been only one of the bases for consideration in determining who would
better serve the public interest, convenience and necessity. It does not dis
qualify an applicant. And this fact, although always requiring careful evalua
tion, loses some emphasis when a number of other stations are in the community
so that the broadcast medium of mass communications is diverse. [Emphasis
supplied.]

While it would appear that the Southern Tier and Orlando cases are

somewhat in conflict, one factor is obviously common to both decisions.
This factor is, again, the purpose of the commission to emphasize its basic
anti-monopoly philosophy on the diversification question. Thus, both
cases call attention to the importance of avoiding monopoly and both
cases deny the validity of refusing to grant a license or construction per
mit to a newspaper applicant on the sole ground that he has newspaper
interests.
From 1947 to 1951, more than twenty-two commission decisions in

volved, in one way or another, the question at hand. By way of sum
mary, it might be stated that newspaper applicants prevailed in about
half of these cases. Of those cases in which the newspaper applicants
did prevail, the one in which the commission most clearly set forth its

continuing emphasis of the monopoly factor was the case of Lubbock

County Broadcasting Co?1 In this case the commission said:38

"Newspaper ownership does not automatically disqualify an applicant. It is
a factor which is considered, but only in relation with the other aspects of com

parative determination and as it bears upon the final decision of whether a

grant to the applicant in question is in the public interest." There is no show
ing that the common control of Station KFYO and the Lubbock Newspapers
has been or would be utilized to effectuate a monopoly of mass communications
or has otherwise been or would be exercised contrary to the public interest.

[Emphasis supplied.]

The outstanding feature of the cases in this period in which non-

newspaper applicants prevailed is the fact that in not one of them did
the commission base its decision on the diversity principle alone. As
a matter of fact, the commission has never used the newspaper considera
tion as more than a makeweight. The real touchstones in the cases de-

37 6 Pike & Fischer, R.R. 949 (1951).
38 Id. at 983.
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cided adversely to newspaper applicants have been one or more of the

following factors:

(a) Local ownership as opposed to absentee ownership.39
(b) Integration of ownership and management as opposed to placing

the day-to-day operation in the hands of employees.40
(c) Broadcast experience as opposed to inexperience.41
(d) Licensee applying for improved facilities as opposed to new

applicant applying for the same facilities.42

This is further borne out by the fact that in the cases where news

paper applicants were successful, the commission's decisions were based
on emphasis of the same comparative factors outlined above.43 It seems
safe to conclude that the mere fact of newspaper ownership alone has
never determined the granting of a license.
The cases since 1951 do nothing to disturb this conclusion. One

of the few television decisions which involved the diversification prin
ciple was the case of Easton Publishing Co.** In holding for the news

paper-radio applicant in that case, the commission clearly indicated that
the television cases would be handled in the same manner as the radio
cases. Said the commission:45

Newspaper control, however, does not automatically disqualify an applicant,
although diversification of the sources of news may be an element in deter

mining the public interest in the grant of an application. . . . We do not believe

39 WBNX Broadcasting Co., Inc., 4 Pike & Fischer, RJt. 205 (1948) ; Scripps-Howard
and Radio, Inc., 4 Pike & Fischer, R.R. 525 (1948), aff'd, 89 U. S. App. D. C. 13, 189 F.
2d 677, cert, denied, 342 U. S. 830 (1951).

40 Green Bay Broadcasting Co., 3 Pike & Fischer, RJt. 748 (1947) ; Commonwealth
Broadcasting Corp., 3 Pike & Fischer, RR. 998 (1947) ; Norman Broadcasting Co., 5
Pike & Fischer, R.R. 120 (1949) ; Cushing Broadcasting Co., 5 Pike & Fischer, R.R. 1041
(1950) ; Scripps-Howard and Radio, Inc., n. 39, supra.
41 Green Bay Broadcasting Co., n. 40, supra; WBNX Broadcasting Co., Inc., n. 39,

supra.
42 City of Sebring, Florida, 3 Pike & Fischer, R.R. 710 (1947) ; James A. Noe, 3 Pike

& Fischer, R.R. 1821 (1949) ; Kokomo Pioneer Broadcasters, 6 Pike & Fischer, R.R 285
(1950).
43 See, e.g., Town Talk Broadcasting Co., 3 Pike & Fischer, R.R. 769 (1947) ; Capital

Broadcasting Co., 3 Pike & Fischer, R.R. 702 (1947) ; Hanford Publishing Co., 3 Pike &
Fischer, R.R. 1281 (1947) ; Midland Broadcasting Co., 3 Pike & Fischer, R.R. 1961 (1948) ;
Hampden-Hampshire Corp. (WHYN), 4 Pike & Fischer, R.R. 504 (1949); Belleville
News-Democrat, 4 Pike & Fischer, R.R. 1043 (1950); Hearst Radio, Inc., 6 Pike &
Fischer, R.R. 994 (1951).

44 8 Pike & Fischer, R.R. 31 (1953).
45 Id. at 66.
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there is evidence in the record to justify a finding that the Easton Publishing
Company has used its newspaper to attempt to obtain a monopoly over news

sources in the community, or otherwise to obtain in a manner not in the public
interest. [Emphasis supplied.]

As a matter of fact, the more recent television cases do much to point
out the folly of attempting to discriminate on the basis of newspaper
ownership, and at least one examiner, in an initial decision, has taken
the very realistic view that unless there is a true threat of monopoly
over the media of mass communications, no great weight should be given
to consideration of the newspaper-radio ownership factor. It shall
suffice to discuss but a few of these decisions.46
In the case of WJR, The Goodwill Station, Inc.,47 the examiner ex

pressly ruled that the diversity factor was unworthy of consideration
where two of the applicants operated radio stations and one owned a

chain of theaters. In so holding, the examiner took cognizance of pres
ent-day conditions in a very matter-of-fact way. In recognizing that
the movie owner was as much a controller of mass communication as

the radio operators, he pointed up the simple truth that it is virtually
impossible to get true control over the media of mass communication.
There are in this day and age far too many outlets for such communica
tion to allow monopolization in any but the most unusual cases.
Another case which exemplifies current thought on the subject is

the case of McClatchy Broadcasting Co.48 In this case the examiner,
citing the commission's past statements of policy, obviously with the
basic philosophy underlying the diversity rule in mind, ruled:49 "But
diversification [of control of media of mass communications] is not

an end in and of itself and where monopoly, or the threat of monopoly,
does not exist such precedents lose force."
This position is strengthened by some recent Final Decisions in radio

cases. Thus, in the Atlantic City Broadcasting Co. case,50 the appli
cant was preferred even though it controlled both of the local news

papers. And again, in the W. H. Greenhow Co. case,51 the successful

46 It should be noted that while neither of the two cases cited immediately hereafter is a

final decision, they are cited because of the compelling reasoning urged by the examiners

in their initial decisions.
47 9 Pike & Fischer, R.R. 227 (19S3).
48 9 Pike & Fischer, R.R. 1190 (1953).
4� Id. at 1211.
BO 9 Pike & Fischer, R.R. 647 (1953).
51 8 Pike & Fischer, R.R. 730 (1952) ; In this case, the competitive applicants with

drew so that the commission issued only a final order and not a complete opinion.
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applicant controlled the only daily newspaper. Here it was held that
the newspaper ownership was not enough to deny the application where

there was nothing to show that the licensee had acted otherwise than in
the public interest.
At first blush it seems impossible to reconcile all of the cases outlined

above. Nevertheless it appears that in the over-all there is a pattern
to these decisions. This pattern, it is submitted, is to be found by
comparing the commission's basic philosophy with its fervent attempt
to develop some general basic doctrines upon which to apply the diversi
fication principle. There is much to indicate that this development has
taken place to the point that unless there is a real threat of a monopoly
of the mass media in a given area, there is no reason to cfiscrhriinate

against a newspaper or radio applicant for another authorization. This
view would certainly seem to be in accord with what Commissioner

Hyde has called the commission's "matured" philosophy on the subject
of diversification of control of the media of mass communications.52

Nevertheless, in many respects the administrative decisions are want

ing in clarity and consistency. For this reason and also because of some
recent indications that new reliance will be placed on the early outlook
of the commission, as exemplified by a policy statement issued by it ir
1944,53 it would seem appropriate to see what fight may be drawn
from Congressional thought on the subject. It is for this reason that a
bit of the recent legislative history which deals with diversification of
the media of mass communications is herein set forth.

The Legislative History of the McFarland Act and the Problem
of Diversification of the Media of Mass Communication

Unlike the case law which leaves some doubt as to how the newspaper
problem affects decisions on license matters, the legislative history of
the Communications Amendments of 1952 gives a very lucid picture of
Congressional feeling on the subject.54 The McFarland Bill, the basis
for these amendments, was, in most of its important aspects, the same

as a predecessor bill introduced into the 81st Congress and reported

52 See Editor & Publisher magazine, January 23, 1954, p. 51.
53 3 Pike & Fischer, RJt. 211, 222 (1946). This statement in the case was a quotation

of the commission's Policy Statement of 1944, 9 Fed. Reg. 702 (1944).
s* Communications Act Amendment of 1952, 66 Stat. 711 (1952), 47 U. S. C. A.

�� 307 et seq. (Supp. 1953).
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out of the Senate Committee on Interstate and Foreign Commerce.55
This Bill, S. 1973, read in � 14 :58

Section 332. . . . The Commission shall make or promulgate no rule or regula
tion of substance or procedure, the purpose or result of which is to effect a

discrimination between persons based upon race, religious or political affiliation
or kind of lawful occupation or business association.

In the hearings on this Bill, acting Chairman Hyde made this state
ment as to the commission's position on the proposed new section:57

This Section proposes to add Section 332. It is the so-called antidiscrimina
tion section, the effect of which would be to prohibit the adoption of any rule
which would prevent any person from securing a license because of race, religious
or political affiliation or business affiliation. The principal intent of the section
is, of course, to outlaw the possibility of any rule excluding newspaper owners

from owning radio stations. There is no objection to this section. [Emphasis
supplied.]

On further questioning as to � 14 of S. 1973, Mr. Hyde stated:58

I would like to say our comment on this Section is "No objection."
We mean by that that we feel there should be no discriminations, of course.

Now whether or not you wish to enact that kind of legislation is, of course, a

matter for your consideration.
I am just giving my own personal views, but I see no necessity for it be

cause I think in principle there should be none of these discriminations, and I
am not going to object to the legislation. [Emphasis supplied.]

Because of the strong denial of discrimination made by the commis

sion, � 14 was dropped from S. 1973 and this explanation was given in
the Committee Report:59

The Committee deems it important to point out why this section was dropped
from the bill. This language was first proposed nearly 6 years ago during hear

ings on a Communications Act amendment bill, solely because the Federal Com
munications Commission at that time had under consideration a rule which
would prohibit newspapers from becoming holders of radio licenses. While the
Commission may have been motivated, in part at least, by the best intentions
in seeking to prevent monopolistic control of organs of public expression in a

community, the threatened action was of questionable constitutional validity,
particularly in the absence of specific authority in the basic act to adopt such
a rule. . . .

55 S. 6S8, 82d Cong., 2d Sess. (1952).
56 S. 1973, 81st Cong., 1st Sess. 14 (1949).
57 Hearings before Subcommittee of Committee on Foreign and Interstate Commerce

on S. 1973, 81st Cong., 1st Sess. (1949), pp. 20-21.
58 Id. at 43.
59 Senate Rep. No. 751, 81st Cong., 1st Sess. 2 (1950).
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It should be distinctly understood that in eliminating this section the com

mittee has done so solely because the Commission is now following the proce
dure which was outlined in tie section, has testified that it intends to follow
that procedure, end that it is of the opinion that it kas no legal or constitu
tion authority to follow any other procedure. [Emphasis supplied.]

When S. 1973 was reintroduced as S. 658 in the 82nd Congress, the
House version added to the Bill the so-called "Newspaper Amendment"
which read:60

The Commission shall not make or promulgate any rule or regulation of sub
stance or procedure, the purpose or result of which is to effect a discrimination
between persons based upon interest in, association with, or ownership of any
medium primarily engaged in the gatherings and dissemination of information
and that no application for a construction permit or station license, or for the
renewal, modification, or transfer of such a permit or ficense. thatl be denied
by the Commission solely because of any such interest, association, or owner
ship.

This provision was accorded a lengthy airing on the floor of the House.
Said Mr. Harris of the House Committee on Interstate and Foreign Com
merce in reporting on the ""Newspaper Amendment":61

It was the sole purpose of the amendment inserted by the House committee
to make sure that newspaper applicants will be treated on a par with other ap
plicants for radio and television licenses and that the Commission does not
follow any arbitrary policy which discriminates against those who are engaged
in the gathering and disseminarion of information. [Emphasis supplied.]

Representative Priest of the same Committee further emphasized the
legislative intent in stating:62

Not only shall the Commission determine it [the granting of licenses, etc]
solely on the basis of public interest but on the other hand, no applicant <hatl
have two strikes against him solely because of his interest in a news-gathering
organization, corporation, or partnership, or whatever it might be.

And perhaps the best picture of the Congressional state of mind can

be obtained from a statement by Representative Rogers of Florida dur
ing the same House debate. Said Representative Rogers:63

Mr. Chairman, we discussed this problem in detail in the Interstate and
Foreign Commerce Committee, As stated by the gentleman from Tennessee
[Mr. Priest] he offered the amendment and after long discussion of it I do not

66 Conference Report on Cornmnnkatiorts Act Amendments, H. R. Rep. No. 2426, 82d
Cong, 2d Sess. IS (1932).

61 9S Cong. Rec 7524 (June 17, 1952).
62 Id. at 753a
53 Id. at 7551.
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believe there was any opposition at all when it came to a final vote on the
amendment. All of us concurred in the viewpoint that there should be no dis
crimination against newspapers. That is all it means. It is simple. It says that
the Commission shall issue no rules or regulations that will discriminate in any
way against newspapers, newspaper owners, or those associated with the news

paper business. That is all that is provided. It is in the negative, it states they
shall not refuse to issue a license solely because of the fact that one may have
an interest in a newspaper. I think that is a fair provision. If a man owns a

newspaper and shows that it is in the public convenience and necessity for him
to operate a station in his vicinity I do not think that the Commission should
hold that against him. I do not think they should say to him: "You have a

newspaper down there so we will not give you a license to operate a radio
station." [Emphasis supplied.]

These were clear expressions of Congressional attitude. The com

mission convinced Congress that this attitude corresponded to the posi
tion the commission intended to maintain. For this reason the Con
ference Committee on the McFarland Bill decided to drop the "News
paper Amendment" after a careful reiteration of the Congressional posi
tion, and a full explanation as to the reason for deleting the amend
ment. The Conference Report reads as follows:64

The Senate Bill contained no such provision, and the provision is not in
cluded in the Conference substitute. This provision was omitted from the
Conference substitute because the Committee of Conference felt that it was

unnecessary. It is the view of the Conference Committee that under the pres
ent law the Commission is not authorized to make or promulgate any rule or

regulation the effect of which would be to discriminate against any person be
cause such person has an interest in, or association with, a newspaper or other
medium for gathering and disseminating information. Also the Commission
could not arbitrarily deny any application solely because of any such interest
or association.

From all this it may be concluded that Congress stands squarely in
accord with the court's rulings in the Stahlman*5 and Tri-State� cases.

It would seem that the strong position taken by Congress would have
settled the newspaper issue on a "no discrimination" basis but recent

developments belie the truth of such a conclusion.

Recent Developments

When mutually independent applicants for a television grant engage
in comparative proceedings, the first stage of procedure after the filing
6* See n. 60, supra.
65 75 U. S. App. D. C. 176, 179, 126 F. 2d 124, 127 (1942).
66 68 App. D. C. 292, 294, 96 F. 2d 564, 566 (1938).
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of the application and preliminary pleadings is the comparative hearing.
Based on the hearing and proposed findings of fact submitted by the

separate applicants, an initial decision is made by the hearing examiner.

After such a decision is released, all of the parties are allowed to take

exceptions to the decision and to answer the exceptions taken by the

other parties. At this stage, the Broadcast Bureau of the commission is
also permitted to file exceptions to the decision if it considers it in the

public interest to do so. After oral argument and a consideration of

the exceptions, the commission then renders a final decision, subject to
appeal to the courts.

Surprisingly enough, the Broadcast Bureau in many of the recent tele
vision cases has, in taking exceptions to the examiners9 decisions, es

poused an exceedingly strong version of the diversification principle.
The position taken is well exemplified by a quotation from the excep
tions filed by the Broadcast Bureau in the Tampa Times case now pend
ing before the commission which reads as follows:67

Id the absence of over-riding considerations, preference shook! be green to

the applicant who will bring to the coramunity an added medium of mmmimra-

tioa having no connection, direct or indirect, with the ownership of other com-
mtmication media in thai community. Since the Commission has, by Decision
and Policy, determined that diversification of control of the mass media is de

sirable, the significant difference between Tampa Times and its compering appli
cants in this respect is a matter which must be considered. It is evident that

grant of an additional medium to Tampa Times can only serve to further the
degree of concentration of control of the mass media already existing. Accord
ingly, tie decision should have ctmdwied on this point in favor of Orange and
Tampa TV We do not beSeve that the grounds on slack Tampa Times was

preferred have snmdeni force to override this factor of diversification, [Em
phasis supplied.]

Taken at its face value, the Bureau's statement would indicate that the
diversification principle is so strong as to warrant overlooking an ex

aminer's findings which indicated, (1) a lack of a realistic approach to
telecasting problems in one competitive applicant and, (2) a lack of a
background of good public service in the other, for it was upon these
factors that the examiner in the Tampa Times case primarily relied in
finding for the newspaper-radio applicant.*8
If the exception filed by the Broadcast Bureau in the Tampa Times

case were sustained, one might well conclude that an applicant for a

67 Exceptions of Chief. Broadcast Bureau to initial decision. F. C. C. Release No. 831,
January 25, 1954, p. 3 of memorandum brief.

68 Tampa Times Co-, 10 Pike ft Fischer, ML 77 (1954).
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radio or television facility who happens to own a newspaper would be
forced to overcome what would, in effect, be a prima facie case against
him. Such a rule could be adopted only by a complete abandonment of
the Tri-State and Stahlman cases and only in complete disregard of the
recently avowed Congressional intent.69 Indeed, this view, if adopted,
would represent a thorough reversal of form by the commission itself.
The position taken by the bureau is not a new one, however. Indeed,

it is the very same position taken by Commissioner Wayne Coy in the
Hearst Radio case wherein he said:70

The Commission is committed to the principle that unless there are over

riding considerations, preference should be given to a non-newspaper, non-multi
ple owner applicant as against an applicant which publishes a newspaper or has
other broadcast stations in order to encourage the greater diversification of con
trol of the media of mass information. [Emphasis supplied.]

It is noteworthy that this statement by Commissioner Coy was fully
rejected by the majority of the commission in the Hearst case and the
commission has since used its rejection of Coy's view to indicate to

Congress the lack of necessity for the so-called "Newspaper Amend
ment".71
In taking its position in the Tampa Times case, the Broadcast Bureau

relied on the policy statement issued by the commission in 1944 which
stated:72

Aside from the specific question of common ownership of newspaper and
radio stations, the Commission recognizes the serious problem involved in the
broader field of the control of the media of mass communications and the im

portance of avoiding monopoly of the avenues of communicating fact and opinion
to the public. All of the Commissioners agreed to the general principle that
diversification of control of such media is desirable. The Commission does not
desire to discourage legally qualified persons from applying for licenses, but does
desire to encourage the maximum number of qualified persons to enter the field
of mass communications, and to permit them to use all modern inventions and

improvements in the art to insure good public service. [Emphasis supplied.]
In the processing of individual applications for licenses, the Commission will

inquire into and in its decisions give expression to "public interest" considera
tions. The Commission does not feel that it should deny a license merely
because the applicant is engaged or interested in a particular type of business.

However, it does not intend in granting licenses in the public interest to permit

69 See nn. 60-66, supra.
70 Hearst Radio Inc., 6 Pike & Fischer, R.R. 994, 1036a (1951).
71 98 Cong. Rec. 7550 (June 17, 1952).
72 3 Pike & Fischer, R.R. 211, 222. This statement in the case was a quotation of

the commission's Policy Statement of 1944, 9 Fed. Reg. 702 (1944).
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concentration of control in the hands of the few, to the exclusion of the many
who may be equally well qualified to render such public service as is required
of a licensee.

In passing, we point out that this statement of policy was not made in
connection with a case in issue, nor in connection with the adoption of

any regulation. It was not an adoption of a rule made in accordance
with the Administrative Procedure Act. In a word, it has little or no

authoritative value. Furthermore, as has been pointed out, recent case
law, legislative history, and multiplication of the facilities for mass com

munication make this statement somewhat outmoded.

Despite the seemingly mountainous precedent against the bureau's

position, other recent developments lend some support to its view. Just
recently, Senator Kilgore of West Virginia has expressed a great interest
in the radio-television-newspaper problem and has had printed in the

Congressional Record, a law review article entitled, Shall Radio Take
Over Television.13 In so doing the senator has taken up the cause of
those who would not only apply the diversification principle as an extra

burden to the newspaper applicant for a broadcast facility, but who
would apply the rule in even stricter fashion as against radio broad
casters who seek television grants.
In contrast to the positions taken by the Broadcast Bureau and by

Senator Kilgore, there is good reason to believe that the commission
itself has adopted an entirely different and more enlightened view to

wards the diversification problem as witnessed by a recent interview of
Commissioner Rosel Hyde by Editor & Publisher magazine. The re

port of this interview reads:74

As a matter of fact, the chairman indicated, as between an applicant con

trolled by a local newspaper which has shown itself to have community in-

73 100 Cong. Rec. A1210 (Feb. 16, 1954). The article cited was originally printed
as "Competition in the Broadcasting of Ideas and Entertainment: Shall Radio Take Over
Television," by Henry B. Weaver, LL.B. and Thomas M. Cooley, LL.B. Senator Kil
gore has taken a rather unusual view as to the crux of this problem. This is evidenced
by his strong stand and his approach to its solution. His basic theory seems to be that
television is being taken over by radio and that the granting of television licenses to
radio broadcasters is per se or should be per se a violation of the anti-trust laws. In
this connection the senator has asked the attorney general to investigate the situation
and has also sought Congressional investigation of the subject. See Broadcasting-Tele
casting magazine, March 15, 1954, p. 58.
For an excellent editorial answer to Senator Kilgore, see Broadcasting-Telecasting maga

zine, March 8, 1954, p. 114.
74 See n. 72, supra.
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terests at heart and an applicant unable to make such a showing, or a less con

vincing showing, the newspaper probably would have the edge for the channel.
Of course, he said, many other factors enter into the commission's considera
tions of applicants.
Under its "matured" philosophy in considering applicants on a local service

basis, the type of business or industry that owns or controls the applicant is not
considered as a separate factor. If such were the case, Mr. Hyde pointed out,
certain categories of applicants (such as newspapers, to use an example) would
be automatically precluded, and there would be no necessity in spending public
money on hearings and other proceedings. . . . [Emphasis supplied.]

The Broadcast Bureau and Senator Kilgore in taking up the old cry
of discrimination on the basis of the diversification principle have either
lost sight of recent developments or are valiantly striving to bring the
entire question to a head so that a final solution of the problem may be
made either by the commission or in the courts. This is quite apparent
when it is realized that even if it were conceded that nothing has inter
vened to alter the policy of the commission set forth in its statement

in 1944, there would be no basis on which to hold that this policy pre
scribes the adoption of a rule which would, in effect, raise a presumption
of undesirability against a newspaper or radio broadcaster applying for
a television grant.

General Conclusions

As has been heretofore stated, there has been no case, either in the
courts or at the administrative level, in which an application question
was decided solely on the basis of the diversification principle. There

is every reason to believe that should a case arise in which a denial was
based on this issue alone, the administrative decision would be reversed

by the courts.

There is, if it may be so called, one possible exception to this con

clusion. One cannot validly deny the commission's right to refuse a

license where it appears that the granting of it would result in a monopo
lization of the sources of information in a given area.75 The advisa

bility of terming a case in which the granting of a license would result

in a complete monopoly "an exception to the conclusion", is doubtful,
since this type of situation can be dealt with on the basis of a reasonable

presumption that the public interest is never served by the granting of

a monopoly over the dissemination of information. In such cases a

denial of an application is based on the principle that a monopoly would

be obviously detrimental to the public interest and not on any such

T5 Cf. Mansfield Journal Co. v. FCC, 86 U. S. App. D. C. 102, 180 F. 2d 28 (1950).
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vague concept as the theoretical need for "less concentration". In cases

where there is no real danger of the creation of such a monopoly by the

granting of a license, the underlying philosophy of the diversification

principle is inapplicable. This philosophy seeks to prevent thought con
trol, not to penalize a newspaper applicant for a radio or television
license or both. If the underlying principle fails, to uphold the rule can

well be considered arbitrary and capricious. A aUscrimination or classi

fication, to be constitutional, must be reasonably related to some per
ceivable public good.
Further, it is fallacious to say that diversification of control of the

media of mass communication in itself, is in the public interest. If
there exists no threat of monopoly and, therefore, no threat of thought
control, it may well be that some concentration of interest in the mass

media is desirable.76 Certainly a newspaper-radio applicant is in many
instances capable of more efficiently using a broadcasting facility in
the public service. For example, such an applicant is usually well

equipped with a large and experienced news-gathering staff. The public
interest, in such cases, may well be better served by the fuller coverage
provided. It would be unfortunate, indeed, if the newspaper and radio
industries which pioneered in television were now to be held unfit to

develop it.
It is likewise no answer to the problem to say that some newspaper

applicants in the past may have attempted to monopolize the resources

of mass communication media. Nor is it of any consequence to point
out the spurious way in which some publishers and broadcasters have
mishandled their responsibility for good reporting. The commission is
vested with complete power to deny licenses where any applicant is
shown to be unfit. There is no need, in these cases, to ground denial
on the diversification principle. The same ground may exist for refusing
an applicant whose former business was dry goods or groceries.
In summary, it is submitted that, since the only valid reason for the

rule is to prevent the monopolization of the sources of public informa

tion, it should have no force or effect in any case wherein there is a lack

76 See, Midland Broadcasting Co., 3 Pike & Fischer, R.R. 1961 (1948) wherein it was

held that the excellent public service record of the newspaper owned by the successful
applicant was a point to be considered in its favor. It should also be noted in this
connection that without the pioneering of newspaper licensees in both radio and tele

vision, it is doubtful if the present high development of these media could have been
so rapidly attained.
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of strong evidence to support a conclusion that the granting of a televi
sion license will serve to create or to perpetuate such a monopoly in the

applicant.77 If lack of legislative enactment has clouded the issues,
Congress should act to give statutory authority to its outspoken intent;
but a more satisfactory solution is to be found in an administrative adop
tion of the "no discrimination" rule outlined above.

77 This is precisely the view taken by the examiner in the McClatchy case, 9 Pike &

Fischer, R.R. 1190 (1953).
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ADMINISTRATIVE LAW
THE ATTORNEY GENERAL'S LIST OF SUBVERSIVE

ORGANIZATIONS: DUE PROCESS ASPECTS

Introduction

One of the most interesting facets of the current war against sub
versive employees in the Federal Government is the list of subversive or

ganizations maintained by the Attorney General. This list was initially
compiled under Executive Order 9835/ signed on March 21, 1947, which
established the so-called "loyalty program" for employees in the execu

tive branch of the Government. It was republished under Executive
Order 10450,2 signed on April 27, 1953, which superseded Executive Or
der 9835 and established a so-called "security program" for employees of
federal departments and agencies. Its present function is to assist ad
ministrative officials charged with the duty of separating from Govern
ment service those persons whose continued employment is not clearly
consistent with national security.3 Widespread public condemnation of

1 12 Fed. Reg. 1935 (1947).
2 18 Fed. Reg. 2489 (April 29, 1953).
3 Under Executive Order 9835, one of the factors to be considered in determining whether

there were reasonable grounds for the belief that an individual was disloyal to the gov
ernment of the United States was membership in, affiliation with, or sympathetic asso

ciation with any organization, association, movement, group or combination of persons
designated by the Attorney General as totalitarian, fascist, communist, or subversive, or

as having adopted a policy of advocating or approving the commission of acts of force
or violence to deny other persons their rights under the Constitution, or as seeking to

alter the form of government of the United States by unconstitutional means. Under
Executive Order 10450, on the other hand, one of the factors to be considered in deter-

rnining whether an individual's employment is clearly consistent with the interests of na

tional security is membership in, affiliation with, or sympathetic association with any

organization, association, movement, group, or combination of persons, which is totali

tarian, fascist, communist, or subversive, or which has adopted or shows a policy of advo

cating or approving the commission of acts of force or violence to deny other persons
their rights under the Constitution, or which seeks to alter the form of government of

the United States by unconstitutional means. This Executive Order goes on to provide
that the Attorney General shall continue to maintain a list of organizations designated
by him as within one of the foregoing categories. The significance of the difference in the
italicized language above is not altogether clear, but it would seem to indicate that the
function of the list is now purely advisory. The ultimate question in proceedings under
the present order is thus whether the organization in question is in fact subversive, etc.,
and not whether it has been designated as such by the Attorney General.
That such a difference in phraseology may not be purely fortuitous is illustrated by the

401
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the principle of guilt by association has stimulated the interest of the

legal profession in the constitutional issues presented by administrative

"rjlarklisting" of this type.
Two basic questions are involved. The first is whether an organiza

tion listed as subversive by the Attorney General has standing to contest

its listing by judicial review. The second is whether, assuming the avail
ability of such review, the present listing procedure is violative of any
legal right of a listed organization.

Standing to Contest by Judicial Review
The former question was answered in the amrmative by the now cele

brated case of Joint Anti-Fascist Refugee Committee v. McGrath} That

litigation involved four organizations listed pursuant to Executive Order
9835 which sued for injunctive and declaratory relief, alleging that the
action of the Attorney General in so listing them was unauthorized and
unconstitutional. The district court granted motions to dismiss, stating
in one case that no legally protected right of the plaintiff had been in

vaded,5 and the court of appeals affirmed by a divided bench.6 These
decisions were reversed by the Supreme Court.7

regulations of the United States Coast Guard Commandant for the Security of Vessels
and Waterfront Facilities, 15 Fed. Reg. 9327 (Dec 27, 1950), as amended by 16 Fed. Reg.
9312 (Sept. 14, 1951), promulgated pursuant to Executive Order 10173, 15 Fed. Reg. 7005

(1950), and the Magnuson Act of 1950, 64 Stat 427, 50 U. S. C. I� 191, 192, 194 (Sapp.
V, 1952). These regulations provide that the Commandant, in denying security clearance
to merchant seaman whose presence aboard American -vessels would be inimical to the

security of the United Slates, may consider affiliation with any organization "(i) which

is, or which has been designated by the Attorney General as being totalitarian, fascist,
communist, or subversive, (if) which has adopted, or which has been designated by the

Attorney General as having adopted, a policy of advocating or approving the commission
of acts of force or violence to deny other persons their rights under the Constitution of
the United States, or (hi) which seeks, or which has been designated by the Attorney Gen
eral as seeking, to alter the form of the Government of the United States by unconstitu
tional means." 33 C F. R, i 121.13 (d) (Supp. 1952). See Parker Lester, 98 F. Sopp.
300 (D. CaL), appeal dismissed 191 F. 2d 1020 (9th Or. 1951), for a discussion of the back
ground of these regulations.
4 341 U. S. 123 (1951).
5 International Workers Order v. Clark, 88 F. Supp. 873 (D. D. C 1949).
6 International Workers Order v. McGrath, 86 U. S. App. D. C. 287, 182 F. 2d 368

(1950), and Joint Anti-Fascist Refugee Committee v. Clark, 85 U. S. App. D. C 255,
177 F. 2d 79 (1949).
7 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123 (1951). Mr. Jus

tice Burton delivered the opinion of the Court, in which Mr. Justice Douglas concurred.
Separate concurring opinions were written by Justices Black, Frankfurter, Douglas, and
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The initial question for decision in the Refugee Committee litigation
was whether or not the plaintiffs had standing to sue for the relief de
manded.8 The "touchstone to justiciability" is of course the infringe
ment of a legally protected right.9 The district court concluded that
no such right had been infringed by the action of the Attorney Gen
eral,10 and his view was adopted by the court of appeals.11 A substan

tially identical position was adopted in the dissenting opinion of Mr.

Justice Reed in the Supreme Court.12

Jackson. Mr. Justice Reed delivered a dissenting opinion in which Chief Justice Vinson
and Mr. Justice Minton joined.

8 Two of the plaintiff organizations were unincorporated associations. It should be

noted that an unincorporated association can sue in its own name to enforce substantive

rights under the Constitution or laws of the United States. Federal Rules of Civil Proce

dure, Rule 17 (b). See Busby v. Electric Utilities Employees Union, 79 U. S. App. D. C.

336, 147 F. 2d 865 (194S).
9 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 140-141 (1951) .

Cf. Perkins v. Lukens Steel Co., 310 U. S. 113, 125 (1940), where the Court stated:
"It is by now clear that neither damage nor loss of income in consequence of the action
of Government, which is not an invasion of recognized legal rights, is in itself a source of

legal rights in the absence of constitutional legislation recognizing it as such." See also
Larson v. Domestic & Foreign Corp., 337 U. S. 682, 693 (1949) ; Tennessee Electric Power
Co. v. TVA, 306 U. S. 118, 137 (1939).

10 International Workers Order v. Clark, n. 5, supra.
11 The late Judge Proctor, in Joint Anti-Fascist Refugee Committee v. Clark, 85 U. S.

App. D. C. 255, 258, 177 F. 2d 79, 82 (1949), stated:
We are convinced that the complaint does not present a justiciable controversy.

The Executive Order imposes no obligation or restraint upon the Committee. It com

mands nothing of the Committee. It denies the Committee no authority, privilege,
immunity or license. It subjects the Committee to no liability, civil or criminal. Cf.
United States v. Los Angeles & S. L. R. Co., 1927, 273 U. S. 299, 309, 310. . . . Nor

does the designation by the Attorney General have any such effect. . . .

The letter of the Attorney General and his list of designated organizations were fur
nished the Board only by way of information and advice. . . . The case is much like

that of Standard Computing Scale Company v. Farrell, 1919, 249 U. S. 571, . . .

where an injunction was sought against issuing certain scale specifications, injurious
to plaintiff's business. . . In upholding dismissal of the bill, the Court says, 249 U. S.
at page 575. . . :

". . . But the opinion and advice, even of those in authority, are not a law or regu
lation such as comes within the scope of the several provisions of the federal Consti
tution designed to secure the right of citizens as against action by the States."

12 Discussing petitioners' argument that the designation was violative of the due process
clause unless made after notice and hearing, Mr. Justice Reed stated, 341 U. S. at 202 , 203:

The contention can be answered summarily by saying that there is no deprivation
of any property or liberty of any listed organization by the Attorney General's designa
tion. . . . The cases relied upon in the briefs and opinions of the majority as re-
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These opinions are predicated upon the premise that an administrative
determination which does not of itself alter legal rights cannot give rise
to a justiciable controversy. This proposition is supported by such
cases as Standard Scale Co. v. Farrett,13 where plaintiff alleged that
a Xew York State official had issued scale specifications to which its
scales did not conform, and that the local "sealer of weights and meas

ures" had consequently refused to seal scales manufactured by the plain
tiff, although no legal sanctions of any sort were imposed upon plaintiff
or anyone else. The Court affirmed the dismissal of plaintiffs bill
attacking the constitutionality of the specifications, because their func
tion was, at most, purely advisory.
Similarly, in Pennsylvania R. R. r. Labor Board,1* the Court held

that the complainant could not enjoin proceedings for the settlement
of a labor dispute, when the sole sanction attendant upon the hearing
which it sought to prevent was publicity given to the resultant findings.
This case was cited as decisive in United States v. Los Angeles R. i?..15
where the Court held that a carrier could not maintain a suit to enjoin
publication of an Interstate Commerce Commission valuation order
which was fully subject to review if utilized in any subsequent proceed
ing, despite the carrier's argument that publication of the order would

immediately impair its credit standing because the commission had

grossly undervalued its property.1'
The majority of the Supreme Court in the Refugee Committee case,

however, following the dissenting opinion of Judge Edgerton in the court

of appeals,17 found that an organization listed by the Attorney General

quiring notice and hearing before vaBd action taken by admuflstrarrve osiifg*^

are where rrnnpfatngnf will lose some property or enforceable civil or statutory "g*"*
by the action taken or proposed. ~[A] raere abstract derfsratsoD1" by an admmisrrator

regarding the fharaffeg of an organization, without the e&ect of ibrbiddmg or coss-

peBmg conduct on the pert of mapbham ought not to be subject to judicial interfer
ence. Rochester Telephone Corp. v. United Scales. 307 U. 5. 125. 129, 143. That fe,
it does not require notice and bearing. [Brackets in arinaaLl

13 249 U. S. 571 (1919).
1* 261 U. S. 72 (1923).
15 273 U. S. 299 (1927).
16 See also Employers Group, etc. v. National War Labor Board, 79 U. S. App. D. C

105, 143 F. 2d 145 (1944), cert, denied, 323 U. S. 755 (1944), followed in National War
Labor Board v. United States Gypsum Co., 79 U. S. App. D. C 239, 145 F. 2d 97 (1944),
cert, denied, 324 U. S. 856, reh. denied, 524 U. S. 890 (1945). And cf. Rochester TeL
Corp. v. United States, 307 Tl. & 125 (1939).
it International Workers Order v. McGrath, 86 U. S. App. D. C. 2S7, 292, 1S2 F. 2d
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had standing to contest its listing by judicial action. As stated by Mr.
Justice Burton, the right of a charitable organization to carry on its
work free from defamatory statements of the type here involved is a

legally protected right.18 The fact that the action of the Attorney Gen
eral made no direct demands upon the listed organizations was held
not to deprive them of standing to vindicate this right.19
In Columbia Broadcasting System v. United States,20 plaintiff sued

to enjoin enforcement of regulations promulgated by the Federal Com
munications Commission, which required the commission to refuse to

grant, and authorized it to cancel, licenses in the case of all stations
entering into certain types of contracts with broadcasting networks.
The Supreme Court reversed a judgment of the district court dismissing
plaintiff's complaint, which alleged that its affiliates were cancelling
and threatening to cancel their contracts with it in the fear that they
would otherwise lose their licenses.21 In an opinion by Chief Justice
Stone, the Court pointed out that the regulations could not be denied

reviewability because they were addressed only to the Commission or

because they were merely declarations of future policy. This opinion
states in part:22

Appellant's standing to maintain the present suit in equity is unaffected by
the fact that the regulations are not directed to appellant and do not in terms

368, 373 (19S0), and Joint Anti-Fascist Refugee Committee v. Clark, 85 U. S. App. D. C.

255, 260, 177 F. 2d 79, 84 (1949).
18 Essentially similar statements may be found in the concurring opinions of Justices

Black, Frankfurter and Douglas, although Mr. Justice Jackson concluded that petitioners
had standing to sue solely to vindicate their members' rights, since in his opinion no

legally protected rights of the organizations themselves had been infringed. But cf. Hague
v. CIO, 307 U. S. 496, 514 (1939).

19 In support of this proposition, the opinions by Mr. Justice Burton and Judge Edger-
ton in the Refugee Committee case cite Columbia Broadcasting System v. United States,
316 U. S. 407 (1942); Pierce v. Society of Sisters, 268 U. S. 510 (1925); Buchanan v.

Warley, 245 U. S. 60 (1917); and Truax v. Raich, 239 U. S. 33 (1915). See also

Claiborne-Annapolis Ferry v. United States, 285 U. S. 382 (1932) ; Western Pacific v.

South. Pac. Co., 284 U. S. 47 (1931) ; Terrace v. Thompson, 263 U. S. 197 (1923) ; Truax
v. Corrigan, 257 U. S. 312 (1921).
It should be noted that the courts have permitted judicial review of administrative

determinations which do not in terms command anyone to do or to refrain from doing any

act, so long as they in fact determine tegal rights. La Crosse Tel. Corp. v. Wis. Board,
336 U. S. 18, 23, 24 (1949) ; AFL v. NLRB, 308 U. S. 401, 408 (1940) ; Powell v. United

States, 300 U. S. 276, 284, 285 (1937).
20 316 U. S. 407 (1942).
21 National Broadcasting Co. v. United States, 44 F. Supp. 688 (S. D. N. Y. 1942).
22 3.16 U. S. 407, 422, 425 (1942).
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compel action by it or impose penalties upon it because of its action or failure

to act. It is enough that, by setting the controlling standards for the Commis
sion's action, the regulations purport to operate to alter and affect adversely
appellant's contractual rights and business relations with station owners whose

applications for licenses the regulations will cause to be rejected and whose
licenses the regulations may cause to be revoked. .

. The ultimate test of reviewability is not to be found hi an overrefmed

technique, but in the need of the review to protect from the irreparable injury
threatened in the exceptional case by administrative rulings which attach legal
consequences to action taken in advance of other hearings and adjudications
that may follow, the results of which the regulations purport to control-

Trie proper basis for distinguishing the Refugee Committee and
Columbia cases from Standard Scale Co. v. FarreU33 and the cases which
follow it is somewhat difficult to ascertain. The Columbia case itself

distinguishes United States v. Los Angeles R. R.s* on the ground that

complainant's rights were there affected only upon the contingency of
future administrative action,25 while Mr. Justice Burton indicated in the

Refugee Committee case that the Los Angeles case was distinguishable
from the case before him on the ground that complainant was there
afforded a subsequent opporturiity to contest the challenged order.26
Complainant in the Los Angeles case, however, actually relied upon in

jury to its credit standing, an injury which occurred without further
administrative action and could not be remedied, except insofar as the
future was concerned, by any subsequent contest of the order. In the
Scale Co. and Pennsylvania cases, no future administrative action was

contemplated, and no subsequent opportunity for contest was afforded,
so that a fortiori complainant's rights were affected without any further
administrative action and could not be vindicated by any subsequent
judicial contest.
Judge Edgerton, dissenting in Joint Anti-Fascist Refugee Committee

v. Clark,27 suggested that the Scale Co. case and also the case of Em

ployers Group, etc. v. National War Labor Board38 were distinguish
able from the case before him because neither of them involved an order
enforceable against anyone for any purpose. AH loyalty boards, on the

23 249 TJ. S. 571 (1919).
24 273 TJ. S. 299 (1927).
23 316 U. S. 407, 420 (1942).
26 341 TJ. S. 123, 141 (1951).
27 85 TJ. S. App. D. C, 255, 260, 177 F. 2d 79, 84 (1949).
28 79 TJ. S: App. D. C. 105, 143 F. 2d 145. cert, denied, 323 TT. S. 735 (1944).
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other hand, were required to treat as correct the Attorney General's
ruling that a given organization was in fact subversive.29 This basis
of distinction draws support from the language of the Columbia opinion,
which emphasized the fact that the challenged regulations set "the con

trolling standards for the Commission's action,"30 and "purport to con

trol"31 the results of future hearings.
The foregoing test of reviewability, however, is highly unsatisfac

tory, for the right to judicial relief should not depend upon a factor the
existence or non-existence of which does not affect the putative plaintiff's
rights. It is obvious that the injury suffered by an organization listed
as "subversive" is not contingent upon whether the Attorney General's
conclusion may be controverted by a federal employee subsequently
discharged from government service in part because of his membership
in that organization.
Perhaps the only answer is that the cases cannot be completely recon

ciled.32 This "was the view of the dissenting opinion in the Columbia
case, which urged that the decision of the Court was squarely opposed
to the holding in the Los Angeles case.33 If this conclusion is correct,
the Refugee Committee case has cut across prior adjudications by hold

ing that judicial review is available whenever an administrative order
operates in fact to abridge legal or constitutional rights, regardless of
whether it is conclusive upon any one, provided only that the party
seeking review is afforded no subsequent opportunity to redress injury
to that particular right. This theory is supported by the fact that none
of the Supreme Court opinions in the Refugee Committee case even al-

29 85 TJ. S. App. D. C. 255, 266, 177 F. 2d 79, 90 (1949). Cf. Mr. Justice Reed, dis

senting, in Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 202, foot
note 17 (1951), and Judge McGuire, in International Workers Order v. Clark, 88 F. Supp.
873, 874 (D. D. C. 1949).

Whether all executive departments and agencies of the Federal Government are simi

larly bound under Executive Order 104S0, 18 Fed. Reg. 2489 (April 29, 1953), does not

seem to be settled, so that the validity of this criterion at the present time is open to grave
doubt. See n. 3, supra.

30 316 TJ. S. 407, 422 (1942).
31 Id. at 425.
32 Cf. Davis, Standing, Ripeness and Civil Liberties: A Critique of Adler v. Board of

Education, 38 A. B. A. J. 924 (1952), contrasting Adler v. Board of Education, 342 TJ. S.
485 (1952), with United Public Workers v. Mitchell, 330 U. S. 75 (1947), and charac

terizing recent Supreme Court decisions upon standing and ripeness for adjudication as

utterly inconsistent.
33 316 U. S. 407, 439 (1942).
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hides to the conclusive character of the Attorney General's list in sub

sequent proceedings before the loyalty boards. The test, as suggested
by the Columbia and Refugee Committee cases in attempting to distin

guish the Los Angeles case, is thus one of finality, and insofar as prior
cases hold otherwise they are in effect overruled.
Having established that a listed organization has standing to contest

its listing, the Supreme Court went on to hold that the Attorney General
is amenable to suit for the purpose of such litigation. It is settled be

yond dispute that injunctive relief may be obtained against a govern
ment official acting without statutory authority or pursuant to an invalid
statute.3* While a government official is not amenable to suit for simple
defamation either at law35 or in equity,36 the injury alleged in the Refu
gee Committee case was an injury to the right of a charitable organiza
tion to carry on its work. Moreover, the Attorney General is not ren

dered immune from suit by virtue of the fact that his actions form part
of the "luring and firing'' operations of the Federal Government It is
true that the Federal Government has the right to hire and fire its em

ployees at will,37 but that does not mean it can violate legal or consti
tutional rights with impunity in so doing.38

Violation of Rights

The Refugee Committee case, then, established the standing of an

organization listed by the Attorney General to contest that listing by
means of a suit for injunctive relief directed against \nm The nest

question for decision is whether any legal or constitutional rights are

violated by inclusion of an organization upon this list While claims
based upon the First, Fifth, Ninth, and Tenth Amendments were urged in
the Refugee Committee case, only those relating to due process seem

34 Larson v. Domestic & Foreign Corp- 537 U. S. 6S2 (1949) ; Land v. Dollar, 330 TJ. S.
751 (1947) ; Bell v. Hood, 327 TJ. S. 67S (1946) ; Ickes v. Fox, 300 TJ. 5. S2 (1937) ; Phila-
delphia Co. v. Stimson, 223 TJ. S. 605 (1912) ; United States v. Lee, 106 U. S. 196 (1882).

35 SpaMing v. Vilas, 161 U. S. 4S3 (1896) ; Glass v. Ickes, 73 App. D. C 3, 117 F. 2d
273 (1940), cert, denied, 311 TJ. S. 718 (1941).

36 This flows from the broader principle that so one may be enjoined from the pub
lication of a libel as such. Marfin Fire Arms Co. v. Shields, 171 N. Y. 384, 64 N. E.
163 (1902). Cf. Near v. Minnesota, 283 U. S. 597, 716 (1931 V citing Pound, Eqoitahfc
Relief against Defamation and Injuries to Personality, 29 Harv. L. Rev. 640, 650 (1916).

37 Bailey v. Richardson, 86 TJ. S. -App. D. C 245, 152 F. 2d 46 (1950), affd per curiam,
341 TJ. S. 918 (1951).

33 United Public Workers v. MitcfeeB, 330 U. S. 75 (1947) ; United States v. Lovett,
32S U. S. 303 (1946) .
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to merit serious consideration.39 Four members of the Supreme Court
held that due process required notice and hearing before an organiza
tion was placed upon the list.40
After this decision was handed down, the Attorney General prescribed

certain rules of procedure regulating the listing of organizations pro
posed for designation as subversive.41 These rules are still in effect.
They require the Attorney General to notify any organization which
he proposes to designate.42 All organizations so notified, as well as

those listed before the adoption of these rules, may file a notice of con

test, signed by their executive officers or those performing the func
tions of executive officers, within a prescribed period.43 The Attorney
General must then furnish each such organization with a statement of
the grounds upon which the designation was or is proposed to be made,
together with written interrogatories relative thereto.44 These must be
answered under oath by the executive officers or their substitutes with
in a prescribed period. Supporting affidavits may be included with
the answers.45 The organization may also request a hearing,46 but the

right to present evidence at this hearing rests in the discretion of the

hearing officer or board.47 Testimony which appears to be irrelevant,
cumulative, or repetitious may be excluded.48 As in other administra
tive hearings, the ordinary rules of evidence need not be adhered to, so
long as reasonable bounds are maintained as to relevancy, competency,

39 But cf. Justices Black and Douglas, concurring, in Joint Anti-Fascist Refugee Com
mittee v. McGrath, 341 U. S. 123, 143, 180 (1951), and Judge Edgerton, dissenting, in
Joint Anti-Fascist Refugee Committee v. Clark, 85 TJ. S. App. D. C. 255, 260, 177 F. 2d

79, 84 (1949).
40 See opinions of Justices Black, Frankfurter, Douglas and Jackson in Joint Anti-

Fascist Refugee Committee v. McGrath, 341 TJ. S. 123, 142, 149, 174, 183 (1951).
41 Department of Justice, Rules of Procedure with respect to notice, hearing, and desig

nation of organizations in connection with the federal employee security program, 18

Fed. Reg. 2619, 2620 (May 6, 1953).
42 Id. at � 41.1.
43 Id. at � 41.1.
44 Id. at � 41.2.
45 Id. at � 41.3.
46 Id. at � 41.4.
47 Id. at � 41.8 (a). This regulation provides: "If upon the basis of the statement,

interrogatories, reply and affidavits (if any) submitted as provided in this part it appears
to the board or hearing officer that a determination may appropriately be made without
the taking of evidence, the proceeding may be conducted without the taking of such
evidence."

48 Id. at � 41.8 (g).



410 The Georgetown Law Journal [Vol. 42: p. 401

and materiality.49 Moreover, evidence may be received on behalf of
the Attorney General in summary form, without requiring the disclo
sure of classified security information or the identity of confidential in
formants.50 And the right to cross-examine witnesses testifying at the

hearing is expressly limited by the provision that no witness shall be

required to disclose such information or the identity of such informants.51
In reaching his decision, however, the Attorney General is required to

consider the handicap imposed upon the organization by the foregoing
rules.52
This procedure presents two important due process problems. First,

can an organization constitutionally be precluded from adducing evi
dence on its own behalf at a hearing of this nature? Second, does the
Fifth Amendment permit abridgement of the right to cross-examination
under the circumstances here presented?
Nothing is better settled than that the rules of evidence applicable to

judicial proceedings need not be followed by administrative tribunals.53
The requirements imposed by the due process clause are not technical,
nor need any particular form of procedure be followed, so long as the
substantial rights of the parties are preserved.54 There are, however,
certain minimal safeguards which have been repeatedly required under

varying conditions. One of these safeguards is the right to introduce
evidence.55 It is not necessary in all situations to permit introduction

49 Id. at � 41.8 (f).
50 Id. at � 41.8 (i). This regulation reads: "The board or officer shall be authorized to

receive as evidence on behalf of the Attorney General information or documentary ma

terial, in summary form or otherwise, without requiring disclosure of classified security
information or the identity of confidential informants."

51 Id. at � 41.8 (j). This regulation states: "Witnesses testifying before the officer or

board shall be
(
subject to cross-examination, provided that no witness on behalf of the

Government shall be required to disclose classified security information or the identity of
confidential informants."

52 Id. at � 41.10.
53 FTC v. Cement Institute, 333 U. S. 683, 70S, 706 (1948) ; Opp Cotton Mills v. Ad

ministrator, 312 U. S. 126 (1941) ; FCC v. Broadcasting Co., 309 U. S. 134, 143 (1940) ;
Crowell v. Benson, 28S U. S. 22, 48 (1932); Bilokumsky v. Tod, 263 U. S. 149, 158

(1923); ICC v. Baird, 194 U. S. 25, 44 (1904).
54 Inland Empire Council v. Millis, 325 U. S. 697, 710 (1945), and cases cited therein.
55 ln re Oliver, 333 U. S. 257, 273 (1948) ; Shields v. Utah Idaho R. Co., 305 U. S. 177,

182 (1938) ; R. R. Comm'n v. Pacific Gas Co., 302 U. S. 388, 393, 394 (1938) ; Baltimore
& O. R. R. v. United States (Chicago Junction Case), 264 U. S. 258, 265 (1924); Akron,
C. & Y. R. R. v. United States (New England Divisions Case), 261 U. S. 184, 200 (1923) ;
ICC v. Louis. & Nash. R. R., 227 U. S. 88, 93 (1913).
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of oral testimony,56 but a hearing where no evidence whatsoever may
be introduced can scarcely be called a hearing at all in the constitu
tional sense. Nor is it enough that the right to present evidence may be
afforded to an organization in the discretion of the hearing officer or
board.57 And the mere fact that the administration of "justice" may be
expedited by denying an opportunity to present evidence does not afford
any justification for such a course.58
It is true that, under the procedure prescribed by the Attorney Gen

eral, every organization may furnish evidence in its own behalf by its
answers to the written interrogatories propounded by the Government,
and by affidavits in support of these answers. But, if the answers and
affidavits are at all responsive to the interrogatories, the character of
the evidence introduced by the organizations at this stage is completely
controlled by the Attorney General. No authority has been found in

support of the proposition that such an opportunity to present evidence
in one's own behalf comports with the mandate of the due process clause.
A hearing officer or board does not need to admit evidence which merely
reiterates the contents of an organization's answers and affidavits, since
these form part of the record,59 but some opportunity should be afforded
to introduce relevant evidence not requested by the Government through
its interrogatories.
Of course there may be cases where the statement of the Attorney

General and the answers to the interrogatories make it clear that there
is no genuine issue of fact to be resolved by the taking of evidence. If,
for example, the answers admit all the allegations of the statement, the
only question for decision may be one of law, namely, whether the alle

gations of the statement are legally sufficient to support the listing. Un
der these circumstances, the Attorney General should be permitted to

dispense with the requirement of taking evidence.60 The regulations,
however, do not limit the power of the hearing officer to such situations.
It is hence dubious whether this provision can be sustained by analogy

56 Yakus v. United States, 321 U. S. 414, 436 (1944). Cf. FCC v. WJR, 337 U. S.
265 (1949).

57 Coe v. Armour Fertilizer Works, 237 U. S. 413, 424 (1915).
58 "There can be no compromise on the footing of convenience or expediency, or be

cause of a natural desire to be rid of harassing delay, when that minimal requirement [of
a fair hearing] has been neglected or ignored." Ohio Bell Tel. Co. v. Comm'n, 301 U. S.

292, 305 (1937).
59 Department of Justice, Rules of Procedure, etc., n. 41, supra, � 41.8 (g).
60 Cf. Federal Rules of Civil Procedure (1948), Rules 12 (c) and 56.
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to judgment on the pleadings or summary judgment in judicial pro
cedure.61
Denial of the right to cross-examination upon certain subjects stands

upon a somewhat different footing, for there is here a real necessity
to prevent divulgence of confidential information. The general rule,
however, is that each party in an administrative hearing must have the

right to examine, explain, and rebut, by cross-examination or otherwise,
all evidence presented by his adversary, the term "adversary5' being
used in its broadest sense.62 As Mr. Justice Lamar stated in ICC v.

Louis. & Nash. R.R.:�

. . . manifestly there is no hearing when the party does not know what evidence
is offered or considered and is not given an opportunity to test, explain, or

refute. . . . The Commission is an admhristrative body and, even where it acts

in a quasi-judicial capacity, is not limited by the strict rules, as to the admis

sibility of evidence, which prevail in suits between private parties. . . . But
the more liberal the practice in admitting testimony, the more imperative the

obligation to preserve the essential rules of evidence by which rights are asserted
or defended. In such cases the Commissioners cannot act upon their own

information as could jurors in primitive days. AU parties must be fuUy ap
prised of the evidence submitted or to be considered, and must be given oppor
tunity to cross-examine witnesses, to inspect documents and to offer evidence
in explanation or rebuttal. In no other way can a parry maintain its rights or

make its defense In no other way can it test the sufficiency of the facts to

support the finding; for otherwise, even though it appeared that the order was

without evidence, the manifest deficiency could always be explained on the

61 But cf. Londoner v. Denver, 210 TJ. S. 373, 386 (1908), where the Court stated that
a fair hearing "in its very essence demands that he who is entitled to it ghaH have the

right to support his allegations by argument however brief, and, if need be, by proof,
however informal." [Emphasis supplied.] The italicized language, Wfcp the Attorney
General's regulations, does not in terms restrict denial of the opportunity to present evi
dence to those cases where there is no genuine issue of fact. However, since no real hear

ing at all had been afforded in the Londoner case, the Court was not called upon to decide
under what circumstances a hearing may be restricted to argument alone.

62 Reflly v. Pinkus, 338 TJ. S. 269 (1949) ; Bridges v. Wixon, 326 U. S. 135 (1945) ;
Market Street Ry. v. Comra'n, 324 TJ. S. 548, 562 (1945) ; Carter v. Kubter, 320 TJ. S. 243
(1943) ; Morgan v. United States, 304 U. S. 1 (1938) ; Ohio Bell TeL Co. v. Cornm'h,
301 U. S. 292 (1937) ; West Ohio Gas Co. v. Comnrn, 294 U. S. 63 (1935) ; United States
v. Abilene & S. Ry, 265 U. S. 274 (1924) ; ICC v. Louis. & Nash. R. R, 227 U. S. 88 (1913) ;
Sardo v. McGrath, 90 U. S. App. D. C. 195, 196 F. 2d 20 (1952) ; Southern Stevedoring
Co. v. Voris, 190 F. 2d 275 (5th Cir. 1951) ; Philadelphia Co. v. SEC, 84 U. S. App. D. C.
73, 175 F. 2d 808 (1948), vacated, 337 U. S. 901 (1949); United States v. Dilhnan, 146
F. 2d 572 (5th Or. 1944), cert, denied, 325 U. S. 870 (1945) ; NLRB v. Prettyman, 117 F.
2d 786 (6th Cir. 1941) ; Maltez v. Nagfe, 27 F. 2d 835 (9th Cir. 1928).

63 227 U. S. 88, 93 (1913).
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theory that the Commission had before it extraneous, unknown but presump
tively sufficient information to support the finding. [Emphasis supplied.]

This rule has been applied even where the evidence in question was of
a confidential nature.64
Nevertheless, the Supreme Court has refused to apply this rule

in at least four significant cases. The first of these is Origet v. Redden?5
a suit to recover allegedly excessive duties paid under protest. Plain
tiff importer was permitted to present his views to the government ap
praisers and to suggest questions which should be put to the witnesses,
but under the tariff laws then in effect he was not permitted to remain
throughout the proceedings, to be informed as to all of the evidence,
or to cross-examine the witnesses as in open court. The Court rejected
his claim that this procedure contained a constitutional infirmity:66

"It is due to merchants and others called to give such information that their
statements shall be taken in the presence of official persons only. It must

often occur that persons in possession of facts which would be of value to the

appraisers in determining market values are deterred from appearing or testi

fying by the publicity given to reappraisement proceedings."

... if the importer is afforded such notice and hearing as enables him to giye
his views and make his contention in respect of the value of his goods, he can

not complain.
The Origet case was cited with approval by Mr. Justice Cardozo,

speaking for the Court, in Norwegian Nitrogen Co. v. United States?7
In this case an American firm had requested the Tariff Commission to

raise the duty on sodium nitrate because it was unable to compete with
the two chief foreign producers of that product, one of whom was a

Norwegian firm represented in this country by petitioner. The Ameri
can firm gave the commission full information regarding its financial

operations, but petitioner refused to supply any cost data whatsoever
on behalf of its Norwegian principal. The commission, however, re

ceived estimates of these figures from independent sources, and pro
ceeded to order a hearing pursuant to the applicable statute.68 Peti
tioner then demanded access to all of the cost information supplied by

64 Chew Hoy Quong v. White, 249 Fed. 869 (9th Cir. 1918) ; Alexiou v. McGrath, 101

F. Supp. 421 (D. D. C. 1951). But cf. United States v. Watkins, 71 F. Supp. 429 (S. D.
N. Y. 1947).

65 155 U. S. 228 (1894). See also Auffmordt v. Hedden, 137 U. S. 310 (1890).
66 155 U. S. 228, 237, 238 (1894).
67 288 U. S. 294 (1933).
68 42 Stat. 858, 941-943 (1922).
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the American company, which the commission refused to disclose on

the ground that it was confidential in nature.

In overruling petitioner's demands, the Court pointed out that tariffs
were formerly regulated by Congress, and that when Congress delegated
its power to the President by a statute which required a hearing before

adoption of a new rate, it would be presumed that the hearing was of
the same type formerly granted by Congress. Of course no such right
as that claimed by petitioner has ever existed in hearings before con

gressional committees. In reaching thi^ conclusion as to the meaning of
the statutory mandate, the opinion emphasized the fact that the sig
nification of the word bearing5' depends upon the context in which it is
used:69

The answer will not be found in definitions of a hearing lifted from their set

ting and then applied to new conditions. The answer wfjl be found in a con

sideration of the ends to be achieved in the particular conditions that were

expected or foreseen.

Mr. Justice Cardozo went on to discuss whether, although full dis
closure was not required, there might be some minimum right to informa
tion implicit in the requirement of a hearing itself:70

If the Commission is under a duty to make disclosure of the costs at all. the
origin of the duty and its measure are to be found, we thir�fc, in this, that since
a hearing is required, there is a command by implication to do whatever may
be necessary to make the hearing fair. A duty so mdeterrninate must vary in
form and shape with all the changing circumstances whereby fairness is con

ditioned.

Applying this criterion to the facts before it, the Court found that no

rights of petitioner had been violated.

The Norwegian case stressed the fact that the Tariff Commission

merely investigated and advised the President regarding tariff changes.
If its recommendations were accepted, they trenched upon no legal rights.
for no one has a legal right to the maintenance of an existing duty.
Moreover, the firing of tariff rates is a quasi-legislative function. Hence
the situation then before the Court differed in three significant respects
from that presented by inclusion upon the Attorney General's list: first,
the recommendations of the commission had no binding effect upon
anyone;71 second, the recommendations, even if adopted, did not affect

69 288 TJ. S. 294, 317 (1933).
� Id. at 321.
71 But cf. n_ 29, supra.
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legal rights; third, the commission was engaged in rule-making, as dis
tinguished from adjudication.72 Nevertheless, the sweeping language
of Mr. Justice Cardozo strongly indicates that the right to cross-examina
tion is a right contingent upon all of the surrounding circumstances in

any administrative hearing.
A recent case of interest, although involving a very different situa

tion from that here under consideration, is Williams v. New York,73
where the Court held that a trial judge, in fixing the sentence of a crim
inal defendant, may consider evidence obtained outside of the court
room from persons whom the defendant has no opportunity to cross-

examine. The opinion cites Townsend v. Burke,� however, to the effect
that due process applies to the sentencing procedure. Hence this case

stands for the proposition that the due process clause does not invariably
ordain that there shall be full opportunity for cross-examination.
The most recent pronouncement of the Supreme Court in this field is

the case of United States v. Nugent.75 There the Supreme Court rein
stated convictions for violation of the Selective Service Act.76 This
statute provides that persons desiring deferment as conscientious objec
tors must present their claims to their local draft boards. If a claim
is rejected, it must be presented to an appeal board, which refers it to
the Department of Justice for hearing. The department then makes a

recommendation to the appeal board. This case deals with the de

partment hearing. The registrant is not allowed to see the reports com

piled by the Federal Bureau of Investigation on his case, nor is he

given the names of persons interviewed by the FBI, although upon re

quest he is entitled to be instructed as to the general nature and char
acter of any unfavorable information developed by the investigation.
The Court, citing the Norwegian case, stated that the word "hear

ing" takes its meaning from an analysis of the functions which Congress
has imposed upon the department. It pointed out that the department
here takes no action which is decisive, since the recommendations made
to the registrant's appeal board are in no way binding upon it. The

72 That the requirement of a hearing differs in rule-making and adjudicatory situa

tions, see Report of the Attorney General's Committee on Administrative Procedure, Sen.

Doc. No. 8, 77th Cong., 1st Sess. 97-114 (1941). And compare Londoner v. Denver, 210

U. S. 373 (1908), with Bi-Metallic Co. v. Colorado, 239 TJ. S. 441 (1915).
73 337 U. S. 241 (1949).
74 334 U. S. 736 (1948).
75 346 U. S. 1 (1953).
76 54 Stat. 885, 889 (1940), as amended 50 TJ. S. C. � 456 (j) (Supp. V, 1952).
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opinion goes on to state, moreover, that Congress had no obligation to

furnish any hearing before the department in addition to that afforded
before the local draft boards. Under these circumstances, the Court
concluded that the statute conferred no right to examine the FBI data."
It further held that there was under the circumstances no such right
under the Fifth Amendment, pointing out the difficulty of devising ade

quate procedures where the sincerity of another's religious convictions
is in issue and where the demands of mobilization leave no time for

litigious delays.7 v

The significance of the Xugeut case is best revealed by the dissenting
opinions. Mr. Justice Frankfurter, in an opinion concurred in by Jus
tices Black and Douglas, indicated that the statute should be construed
to require that the reports be made available to the registrant, because
the whole purpose of a hearing is frustrated unless there is an oppor
tunity to meet adverse evidence, and no such opportunity can exist un
less this evidence is fully known.�

77 "We think the Department of justice satisfies its duties under � 6 (j) when it affords
a fair opportnniiy to the registrant to speak his piece before an impartial bearing officer;
when it permits him to produce all relevant evidence in his own behalf and at the same

time supplies him with a fair resume of any adverse evidence in the investigator's re

port." 346 T. S. 1, 6 (1953).
TS The Court here cited WflEarns v. New York, 337 U. 5. 241 (1949), and Norwegian

Nitrogen Co. v. United States, 288 U. S. 294 (1933).
79 "The very purpose of a hearing is to give the registrants an opportunity to meet

adverse evidence. It makes a mockery of that purpose to suggest that such adverse evi
dence can be efredavetr met if its provenance is unknown. Nor is it possible to be con

fident that a 'resume is fair3 when one cannot know what it is a resume of." 346 U. S.

1, 13 (1953).
The impossOiflity of determining whether a resume is in fact fair without

the matt-rial of which it is a resume has already puzzled the lower federal courts. In

United States v. Evans, 115 F. Supp. 340 (D. Conn. 1953), Chief Judge Hincks dismissed
an indictment for refusal to submit to induction under the Selective Service Act because
the prosecution refused, under orders from the Department of justice, to produce the

complete investigative reports of the FBI which had been furnished to the presiding
officer at the departmental hearing. The court held that the Nugent case merely nega
tived a registrant's right to inspect the full report in the course of the bearing itself,
pointing out that there the registrant never requested a resume and that the Court had
hence eipres?ly refused to discus what constitutes a fair resume Judge Hincks con

cluded that, under Rule 17 of the Federal Roles of erimmal Procedure and also the case

of United States v. Andohchek, 142 F. 2d 503. 506 (2d Cir. 1944), the Government must
choose between disclosing its evidence and abandoning the prosecution.
It is not dear whether the rationale of this decision is applicable to civil suits such as

the Refugee Committee litigation. Moreover, it would appear that the case itself sub-
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A separate dissenting opinion by Mr. Justice Douglas, in which Mr.
Justice Black concurred, stated that the use of statements by informers
who need not confront the person under investigation should be elim
inated entirely.80 If this cannot be done without drying up valuable
underground sources or else foregoing use of the reports entirely, a
choice is mandatory.
It thus appears that the Nugent case upholds a procedure very similar

to that prescribed by the Attorney General with regard to the listing of
subversive organizations. The only material distinction between this
case and the situation here under discussion is that there was no obliga
tion on the part of the Government to furnish any hearing before the
Department of Justice at all, while at least four members of the Supreme
Court have held that a hearing is mandatory before an organization is
placed upon the Attorney General's list. In discussing the meaning of
the term "hearing" as used by Congress, the Nugent opinion stresses the
fact that no hearing before the department is required except insofar as

commanded by the statute under consideration. No allusion is made
to the character of the compulsion under which the hearing is held,
however, in that portion of the opinion dealing with the constitution
ality of the statutory procedure. Moreover, the requirement of a hear
ing, whether constitutional or statutory, carries with it by implication
the command that the hearing should be fair.81 Consequently, the

Nugent case indicates that a hearing of the type there afforded may be a

fair hearing in the due process sense.

Further support |or this position is found in the concurring opinion
of Mr. Justice Frankfurter in the Refugee Committee case,82 although
the precise question there under discussion was whether any hearing at

all was necessary. This opinion points out that what may be fair in one

situation can be unfair in another. It goes on to state:83

The precise nature of the interest that has been adversely affected, the manner

in which this was done, the reasons for doing it, the available alternatives to

the procedure that was followed, the protection implicit in the office of the

verts the spirit of the Nugent decision. Nevertheless, it may weaken the force of the

Nugent decision as a support for the Attorney General's position when an organization
contests its listing by judicial review.

80 346 TJ. S. 1, 13 (1953).
81 See Mr. Justice Cardozo in Norwegian Nitrogen Co. v. United States, 288 U. S. 294,

321 (1933).
82 341 U. S. 123, 149 (1951).
83 Id. at 163.
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functionary whose conduct is challenged, the balance of hurt complained of
and good accomplished�these are some of the considerations that must enter

into the judicial judgment.

Applying these considerations to the problem before him, Mr. Jus
tice Frankfurter noted that designation of an organization does not

directly deprive anyone of liberty or property, that the designation itself
is made by the highest law officer of the Government, and that the
individual's interest must be weighed against the greatest of all public
interests, namely, the national security. He goes on to state:84

That a hearing has been thought indispensable in so many other situations, leav
ing the cases of denial exceptional, does not of itself prove that it must be
found essential here. But it does place upon the Attorney General the burden
of showing weighty reason for departing in this instance from a rule so deeply
imbedded in history and in the demands of justice. . . Nothing has been
presented to the Court to indicate that it will be impractical or prejudicial to
a concrete public interest to disclose to organisations tie nature of tie case

against them and to permit them to meet it if they can. [Emphasis supplied.]

The foregoing quotations indicate that the necessity for restricting
the right to cross-examination in a hearing of this sort, a necessity which
can hardly be gainsaid, will go a long way toward establishing its con

stitutionality. The italicized language in the second excerpt from
this opinion, moreover, is worthy of comment. It is the nature of the
case against an organization, and not every piece of evidence composing
that case, which Mr. Justice Frankfurter would disclose to the organiza
tion in question.

Conclusions

The foregoing authorities establish that an organization designated
by the Attorney General pursuant to Executive Order 10450s has stand

ing to contest that listing by judicial action. Whether the present list
ing procedure is violative of any legal or constitutional right of an or

ganization so listed has not as yet been finally adjudicated.88 The two

major problems for decision relate to deprivation of the right to pre-

8* Id. at 172, 173.
83 18 Fed. Reg. 2489 (April 29, 19S3).
s6 As this article is being written, two cases which raise this issue are pending in the

United States Court of Appeals for the District of Columbia Circuit. Joint Anti-Fascist
Refugee Committee v. BrowneH, No. 11591, and National Council of American-Soviet
Friendship v. BrowneD, No. 11592. These cases represent a subsequent stage in the

Refugee Committee Irrigation. On April 29, 1954, the court of appeals affirmed the judg
ments of the district court in these cases, but on April'30, 1954, publication of the opinions
was suspended until further order.
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sent evidence at the hearing prescribed by this procedure and to denial
of the right to cross-examination upon certain subjects at that hearing.
The provision permitting denial of the right to introduce evidence

in the discretion of the hearing officer or board appears to be without
support in the decided cases. The provisions limiting the right to cross-

examination, however, seem to comport with the mandate of the Due
Process Clause. The concept of due process is essentially fluid, de

pending for its exact meaning upon all of the circumstances whereby
fairness is conditioned. In analogous situations, where unrestricted
cross-examination would have rendered it impossible to carry on the

governmental function in question, the Supreme Court has sustained
the abridgement of this right. Upon the authority of these decisions,
especially the Nugent case, it appears that the procedure prescribed by
the Attorney General should be upheld insofar as it relates to the
restriction of the right to cross-examination.

AGNES A. NEILL



NOTE
THE SEC AND ALLOWANCES IN CORPORATE

REORGANIZATION

Introduction

The era of the court-awarded allowance to reorganization freebooters
has passed. It is no longer possible for those who have violated their

fiduciary duties in a reorganization to claim fees from the court with

impunity for their unethical conduct. While the decisions in this area,
at the juncture of the law of trusts and the statutory provisions of the
Chandler Act,1 are not all in agreement, they differ mainly as to remedy.
On the necessity for lofty standards, and ordinarily on the use of the
statutes to maintain them, the law is fairly consistent, A significant role
in establishing the standards which prevail today has been played by
the Securities and Exchange Commission, appearing in corporate re

organizations by the authority of � 208 of the Chandler Act,2 Since
these appearances may be limited in the future,3 there is good reason

for a summary of the allowance activities of the SEC at this time.

This Note will review the recent history of allowance hearings against
the background of SEC participation. The scope of discussion will be
limited to instances where the issue is whether any compensation should
be awarded, as distinguished from those where the issue is the amount

of compensation. Thus limited, the decisions will be discussed generally
in chronological order within the sections where they are grouped by
the particular questions in point. An effort will be made to highlight
the present state of the law and indicate current trends on the issues of

types of compensable services, the claimant's conflict of interest, and

transactions in securities of the debtor or a subsidiary by the claimant
or a close relative during the course of the reorganization proceedings.

1 52 Stat. 840 (1938), 11 U. S. C. i 1 et seq. (1946).
2 52 Stat. 894 (1938), 11 U. S. C- � 60S (1946).
3 Demmler, Current Thinking at the SEC, an address by Ralph H. Demmler, Chair

man, Securities and Exchange Commission, before the Calvin Bullock Forum, New York

City, September 24, 1953. Referring to the development of corporate reorganization
jurisprudence over the past fifteen years, Mr. Demmler stated: . . the Courts and

litigants would not sutler substantially from a curtailment of discretionary intervention by
the Commission ... it may be anticipated that budget tiTnitatjnns and the fact that the
Courts and litigants are able to take care of themselves wiJJ cut down somewhat the
number of interventions-" SEC file copy of the address, p. 9.

420
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Background

The past record of reorganization allowances has been most aptly-
summarized by Mr. Justice Douglas in stating that, "The history of fees
in corporate reorganizations contains many sordid chapters."4 Fees
exacted by trustees, committees, and counsel in these proceedings have
been the subject of exhaustive and well documented criticism,5 and
the proceedings themselves have been characterized as the union of law
and economics "celebrated by one of the wildest ideological orgies in
intellectual history."6 The legal profession has received its full measure
of this criticism. It cannot be doubted that too frequently attorneys
have departed from their traditional role as officers of the court and
become entrepreneurs in quest of reorganization fees.7 With knowledge
of this background Congress aimed the former � 77B8 and Chapter X
of the present Chandler Act9 directly at the problem in an effort to bring
these fees under more effective control.10 Sections 241-250 of the Chand
ler Act now vest paramount and exclusive jurisdiction over reorganiza
tion fees in the bankruptcy court.

After the passage of � 77B this jurisdiction was firmly established by
the Paramount-Publix11 and Republic Gas12 cases which involved ex

tensive application of the court's power over fees. Paramount-Publix
remains a classic in this field. While the number and size of allowances
awarded was formidable enough to attract widespread attention,13 the
essential legal significance of the case lay in rejection by the court of
the claims of reorganization committee members who had traded in se-

4 Dickinson Co. v. Cowan, 309 U. S. 382, 388, rehearing denied, 309 U. S. 698 (1940).
5 See SEC, Report on the Study and Investigation of the Work, Activities, Personnel

and Functions of Protective and Reorganization Committees, Part I, pp. 184-242 (1937).
6 Arnold, Thurman W., The Folklore of Capitalism 230 (1937). For general comment

in similar vein, see the chapter in this work entitled "The Ritual of Corporate Reor

ganization," pp. 230-262.
7 SEC, op. cit. supra, n. S, at 213.
8 48 Stat. 912 (1934).
9 52 Stat. 883 (1938), 11 U. S. C. � 501 et seq. (1946).
10 H. R. Rep. No. 194, 73d Cong., 1st Sess. 1 (1933).
11 In re Paramount-Publix Corporation, 12 F. Supp. 823 (S. D. N. Y. 1935), affirmed,

85 F. 2d 588 (2d Cir. 1936), cert, denied, 300 U. S. 655 (1937).
12 In re Republic Gas Corporation, 35 F. Supp. 300 (S. D. N. Y. 1936).
13 The reorganization proceeding lasted two and one-half years. Claims for compensa

tion and disbursements of $3,650,000 were pared down to $870,000 by the district court.
This was still adequate to justify the humor of a piece entitled "Boy, Go Out and Get
Me a Shingle" which appeared in the August 3, 1935, issue of the New Yorker.
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curities of the debtor. The statement of the court that compensation
for services rendered "necessarily implies loyal and disinterested service
in the interest of the persons for whom the committee assumes to act"14
has been cited with approval in more than a score of later cases. Re

public Gas, decided in the same district less than a year later, clarified
and significantly extended the Paramount-Publix rationale on which it
was based. In the Republic Gas case compensation was denied members
of a bondholders committee who engaged in the prohibited trading
despite the fact that their purchases were from non-depositors of bonds
with their committee and despite a deposit agreement clause allowing
them to become pecuniarily interested in property which was the sub
ject of the agreement. Regarding the latter point, the court affirmed
its jurisdiction by holding squarely that such defense was destroyed by
provision of � 77B empowering the bankruptcy court to disregard such
agreements if unfair. Finally, and perhaps of greatest importance, the
court held that the proper remedy for such conduct was an absolute
denial of compensation rather than a reduction of compensation by the
amount of illicit gain.
With control of fees by the courts thus established, Congress pro

vided for participation of the SEC by � 208 of the Chandler Act13 passed
in 1938. With regard to fees, it has generally been the practice of the
SEC to make certain, initially, that applications contain full information
of the nature and extent of services for which compensation is sought,
that the required affidavits are submitted, and that security holders have

adequate notice of the hearing on the applications. Then a detailed

study of the service performed by individual applicants is prepared for
submission to the court. Representatives of the commission customarily
appear at the hearing en allowances to advise the judge regarding the
merits of the respective applications and relation of the total charges

14 In re Paramoujit-PubHx Corporation, n. 11, supra, at S2S.
is 52 Stat. 840, 894 (1938), 11 U. S. C. I 608 (1946), provides:

The Securities and Exchange Commission shall, if requested by the judge, and

may, upon its own motion if approved by the judge, file a notice of its appearance
in a proceeding under this chapter. Upon the fifing of such a notice, the Commission
shall be deemed to be a party in interest, with the right to be heard on all matters

arising in such proceeding, and shall be deemed to have intervened in respect of all
matters in such proceeding with the same force and effect as if a petition for that

purpose had been allowed by the judge; but the Commission may not appeal or
file any petition for appeal in any such proceeding.
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to the financial position of the debtor.18 Weight given to SEC recom

mendations has varied from court to court, but it is recognized that
the commission is about the only wholly disinterested party in these
proceedings,17 and the present trend would seem to indicate closer ad
herence to SEC standards.18 However, the SEC position is entirely
advisory. It receives no fees or expenses from the estate for its partici
pation, nor may it "appeal or file any petition for appeal"19 from a deci
sion of the bankruptcy court.

Throughout the period of its participation in allowance hearings, the
SEC has vigorously supported the broad interpretation of federal courts'
jurisdiction over all reorganization fees and allowances from whatever
source derived. It would appear now that, as a result of two decisions
of the Supreme Court of the United States on this issue, the "all-inclu
sive" view of jurisdiction has been definitely accepted. In Brown v.

Gerdes,20 a federal bankruptcy court had authorized an action in a state
court to collect certain claims of the debtor against its former officers and
directors. It was held that the federal court retained exclusive jurisdic
tion over fees of attorneys in the state court litigation. The more recent

case of Leiman v. Guttman21 held that the district court did have author

ity to determine a claim of attorneys against a reorganization committee,
although this claim was not compensable out of the estate of the debtor
This decision expressly overruled the district court, which had held that
it did not have authority to determine the claim,22 and in reaffirming the
rule of Brown v. Gerdes, the Court again upheld the position taken by
the SEC.

16 See SEC, Seventh Annual Report of the Securities and Exchange Commission, 46, 47

(1942).
" In re Philadelphia & Reading Coal & Iron Co., 61 F. Supp. 120, 124 (E. D. Pa. 1945).
18 See In re Norwalk Tire & Rubber Co., 96 F. Supp. 274, 275 (D. Conn. 1951) ; Finn

v. Childs Co., 181 F. 2d 431, 438 (2d Cir. 1950), where the court in referring to fee appli
cations stated, ". . .we have no other course than to remand them for further considera

tion of the district judge, paricularly in the light of the recommendations made by the

Commission. As applied at least to the circumstances disclosed in this case we think

these recommendations should not be exceeded without definite findings and conclusions

showing why this step is deemed necessary."
19 See n. 15, supra.
20 321 U. S. 178 (1944).
21 336 U. S. 1 (1949).
22 In re Pittsburgh Terminal Coal Corp., 69 F. Supp. 656 (W. D. Pa. 1947). From there

the case was taken to the New York Court of Appeals which decided that it did not have

jurisdiction of the claim, Leiman v. Guttman, 297 N. Y. 201, 78 N. E. 2d 472 (1948),
thence to the United States Supreme Court on certiorari, Leiman v. Guttman, n. 21, supra.
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Services Compensable

On the issue of which reorganization services are compensable from
the estate of the debtor SEC effort has been directed along two distinctly
different lines. On the one hand the commission has stood for strict

economy in limiting compensation, and on the other it has sought to
broaden the base of allowances to encourage participation in the reor

ganization proceedings by security holders and other parties in interest.
The former view has generally prevailed, but courts have been reluctant
to accept the latter.
Courts are in universal agreement that if the purpose of Chapter X

of the Chandler Act, financial rehabilitation of the debtor, is to be real

ized, the reorganization proceedings must be conducted with the strictest

economy. Though results in some cases may appear to be at variance
with this principle, bankruptcy courts generally use it as a starting point
in their consideration of fee applications, and "vicarious generosity"23
of the court is always frowned upon. The SEC has participated in a

number of cases for the purpose of eliminating claims for services that
were suspect, doubtful, or of negligible value to the estate. Its recom

mendations in this regard have been accepted by the courts in a vast

majority of cases, and judicial determination to employ the principle of

economy in practice appears to have been strengthened by participation
of the commission. In cases typical of this group compensation has
been denied: to an attorney of the debtor who joined with a committee
to contest unsuccessfully adoption of the amended reorganization plan;24
to an expert hired by a bondholder's committee who spent 1,681 hours,
which were of dubious value to the estate, in administrative services for
the trustee without prior approval of the court;25 and to attorneys for
debenture holders of the debtor who performed extensive services to

effect an arrangement before institution of the Chapter X proceeding.26
In these and similar cases where the SEC has urged denial of the claim,
its views have found judicial support. However, the second direction
of the commission's effort has led to no such uniform result.
Under the operation of � 77B, compensable service was generally de

termined by the concept of benefit to the estate. This concept was

limited so as to exclude from compensation those participants whose

23 See In re Gilbert, 276 U. S. 294, 296 (1928).
24 In re Porto Rican American Tobacco Co., 117 F. 2d S99 (2d Cir. 1941).
25 In re Postal Telegraph & Cable Corporation, 119 F. 2d 861 (2d Cir. 1941).
2� In re Ulen & Co., 130 F. 2d 303 (2d Cir. 1942).
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efforts resulted only in recognition in the plan for the class they repre
sented and not in "benefit to all sets of interests in the estate."27 The
matter was held to be within the discretion of the bankruptcy court, and
the statute did not "require the payment of compensation to everyone
whose efforts may redound to the benefit of the reorganized company."28
Chapter X, however, authorizes the court to allow reasonable com

pensation to "committees or representatives of creditors or stockholders,"
or to "any other parties in interest," for services "in connection with a

plan approved by the judge,"29 or for "suggestions for a plan," "pro
posals in the form of plans," or "objections ... to the confirmation of a
plan."30 It has been the position of the SEC that these provisions mani
fest the intent of Congress to broaden the concept of benefit to the estate
to include services which contributed to the final plan, though such
services were of primary benefit only to the applicant's class. This
theory has been opposed on the grounds of strict economy of adminis
tration and retention of discretion in the bankruptcy court to allow or

disallow compensation for such services. All of these principles are

graphically illustrated in the Mt. Forest case31 decided in the Sixth Cir
cuit in 1946.
The pertinent issue in Mt. Forest concerned the claim of attorneys

for a group of 120 ranching contract claimants. There were about 636
ranching contract claims filed against the debtor in the reorganization
proceeding. All were admittedly equitable claims but were disputed by
the trustee on the ground that they were barred by the statute of limi
tations. A compromise was effectuated through the efforts of the appel
lant attorneys which gave all the ranching contract holders, including
those they represented, a stock participation in the plan. Compensation
for these services was denied by the district court on the ground that

they were performed primarily for special clients and did not benefit
the general estate.32 On appeal, the SEC, though nominally appearing
for the appellee, sought reversal of this holding as an error of law.33

27 Warren v. Palmer, 132 F. 2d 66S, 668 (2d Cir. 1942). See Watters v. Hamilton
Gas Co., 29 F. Supp. 436, 439 (S. IX W. Va. 1939), modified on other grounds, sub nom.

Milbank, Tweed & Hope v. McCue, 111 F. 2d 100 (4th Cir. 1940).
28 Teasdale v. Sefton Nat. Fibre Can Co., 85 F. 2d 379, 382 (8th Cir. 1936) .

29 Section 242 of the Act, 52 Stat. 900 (1938), 11 U. S. C. � 642 (1946).
3� Section 243 of the Act, 52 Stat. 900 (1938), 11 TJ. S. C. � 643 (1946).
31 In re Mt. Forest Fur Farms of America, 157 F. 2d 640 (6th Cir. 1946) .

32 In re Mt. Forest Eur Farms of America, 62 F. Supp. 59 (S. D. Mich. 1945).
33 Brief for SEC, pp. 4-5, see n. 31, supra.
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The commission's brief cited the words of Mr. Justice Douglas who,
as a Commissioner of the Securities and Exchange Commission, had
testified regarding the purpose of a broadened base of allowances34 be
fore the passage of Chapter X. Their reasoning continues that benefit
accrues to the estate from "policing the activities of insiders"35 and

bringing before the reorganization court all points of view as to the in
terests of all classes.36 The ranching contract holders of Mt. Forest are
considered as typical of the large number of public security holders
whose participation in reorganization proceedings was sought to be en

couraged by the broadened provisions of Chapter X. Where individual

holdings are too small to warrant payment of counsel fees, representa
tion can be induced only by the prospect of obtaining compensation from
the estate for services beneficial to it. Here, it is argued that appel
lants, by obtaining recognition of their clients' claims in the reorganiza
tion plan, obtained recognition for the entire class to which their clients

belonged, and thus contributed to the plan itself. The conclusion, of
course, is that such services are compensable on this ground.37
Without meeting the "broadened base of allowances" rationale square

ly,38 the Sixth Circuit, in a two-to-one decision, affirmed the holding of
the district court. Primary emphasis was given to strict economy of

34 Hearings before House Judiciary Committee on H. R. 6439, amended and reported
as H. R. 8046, 75th Cong., 1st Sess. 186 (1937). There Commissioner Douglas, referring
to � 243 (see n. 30, supra), said in part, "This section . . . affords greater opportunity for

investor participation by changing somewhat the present rule of law under section 77B on

allowances. ... To allow the standard of compensation to remain as it is, is to put a

premium upon domination of the proceedings by the management and the investment
bankers. If the shift in power is to be to the security holders and their authorized repre

sentatives, the standard for allowances should be changed along the lines suggested in the
Chandler Bill."

35 Brief for SEC, p. 8, see n. 31, supra.
36 Ibid.
37 Brief for SEC, p. 13, see n. 31, supra.
38 See n. 31, supra, at 646. When the court says, "There is no reasonable basis ... for

an inference that Congress intended to impose, by net balance, additional fee and expense
burdens upon a harassed debtor in reorganization by the inclusion of Section 243 . . ."
it equates additional allowances to additional burdens. This is not necessarily the case,
since the same total sum for compensation may be distributed in smaller shares to a larger
number of applicants without increasing the burden on the estate. Again, the court cites
In re Porto Rican American Tobacco Co., 117 F. 2d 599 (2d Cir. 1941), for the proposi
tion that there is no reason for* a different rule under Chapter X. This case was cited in
the SEC brief and the dissenting opinion to support the opposite proposition, and it
appears clearly distinguishable on its facts from the majority interpretation.
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administration,39 and an extensive summary of authorities were cited to
that point. However, the essence of the majority opinion appears to be
that while � 243 of the Chandler Act may have vested the judge with
discretion to award compensation to the appellants, it was by no means

mandatory that he do so. The court here found no abuse of discretion,
and it is well established that, in the absence of a clear showing of abuse
of discretion amounting to a disregard of right and reason, the decision
of the district court will not be disturbed.40 The dissenting opinion con

siders appellants' services compensable because of contribution to the
plan regardless of benefit to individual clients and would reapportion
all allowances if allowing appellants' claim would increase the total un

reasonably.
While the "broadened base of allowances" position of the SEC is com

mendable and sound in theory, it is extremely doubtful that it will re
ceive any wider acceptance in the future than it has to date. It seems

apparent that any future acceptance must come at the level of the bank
ruptcy court itself rather than on appeal where it is necessary to show
abuse of discretion for reversal. Undoubtedly, it is desirable to broaden

participation in reorganization proceedings to include maximum repre
sentation of small security holders. This is possible under provisions of
the present statute, and, as pointed out in the dissenting opinion, the
base of allowances may be broadened without necessarily increasing the

levy on the estate. However, the matter still rests within the discretion
of bankruptcy judges, and until this principle is reflected in their deci

sions, SEC influence in this area must be recognized as negligible.41

Conflict of Interest

The issue of allowances where the applicant has served conflicting
interests during the course of the reorganization proceedings has ample
precedent in the law relating to trustees and fiduciaries of other kinds.
From 1941 to 1950 the law appeared to be well settled on this point, but

39 Such emphasis was not misplaced. Original applications for fees and allowances

totaled more than one-third of the most optimistic appraisal of the debtor's assets. See

n. 31, supra, at 644.
40 Sullivan & Cromwell v. Colorado Fuel & Iron Co., 96 F. 2d 219, 222 (10th Cir. 1938).
41 In the case of Finn v. Childs Co., 181 F. 2d 431 (2d Cir. 1950), where other SEC

recommendations were accorded unprecedented weight (see n. 18, supra), the court de

clined to approve the recommended applications of a committee of debenture holders and

its counsel on the ground that its services were performed before the proceeding began
and bore only a tenuous relation to the final plan.
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the Silbiger case,42 decided in the Second Circuit on March 7, 1950, and
the subsequent denial of certiorari by the United States Supreme Court*3
must be regarded as reopening the question with all of its multifold rami
fications. Since then only one important allowance case has been de
cided on the issue of conflict of interests,44 and several perplexing ques
tions raised by the Silbiger decision remain unanswered.
The cornerstone case in this area is Woods v. City Bank Co.*5 in which

Mr. Justice Douglas wrote the opinion for the unanimous Court, The
Woods case arose out of the reorganization of Granada Apartments, Inc.,
a large Chicago apartment hotel. A committee of first mortgage bond
holders was formed by the trustee. Throughout the proceedings this
committee was closely affiliated with the trustee, and the latter was

appointed as indenture trustee on petition of the committee. The two

most active members of the committee were officers of the indenture

trustee, and the indenture trustee was depository for the committee and
would receive any fees accruing to the committee. In addition, counsel
for the committee was also counsel for the indenture trustee and had
acted as counsel for one of the two principal underwriters during the

financing of the property. On application for allowances, the decision
of the district court had the effect of denying compensation to the com

mittee, the indenture trustee, and their common counsel.46 On appeal
the Seventh Circuit found no evidence of conspiracy to defraud or gross
mismanagement and remanded the case to the district court for full

payment of expenses and customary and reasonable compensation for

services 47 The Supreme Court granted certiorari.
After pointing out that the indenture trustee represents all of the

bondholders and the committee only those who have given it authoriza
tions, the Court found a conflict of interest to exist whenever the inter
ests of the majority and minority groups do not coincide. From there
it proceeded to what is perhaps the most significant statement yet made
on the issue of conflict of interests.48

42 Silbiger v. Prudence-Bonds Corporation, ISO F. 2d 917 (2d Cir. 1950).
43 Cert, denied sub nom. Prudence-Bonds Corps, v. Silbiger, 340 TJ. S. 831 (1950).

Silbiger filed a cross-petition for certiorari which was also denied, Silbiger v. Prudence-

Bonds Corp., 340 TJ. S. 813 (1950).
44 In re American Acoustics, 97 F. Supp. 586 (D. N. J. 1951).
45 312 U. S. 262 (1941).
46 In re Granada Apartments, N. D. JJ1., May 22, 1939.
47 In re Granada Apartments, 111 F. 2d 834 (7th Or. 1940).
48 Woods v. City Bank Co., n. 45, supra, at 268.

4i
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Furthermore, the incidence of a particular conflict of interest can seldom be
measured with any degree of certainty. The bankruptcy court need not specu
late as to whether the result of the conflict was to delay action where speed
was essential, to close the record of past transactions where publicity and inves
tigation were needed, to compromise claims by 'inattention where vigilant asser
tion was necessary, or otherwise to dilute the undivided loyalty owed to those
whom the claimant purported to represent. Where an actual conflict of inter
est exists, no more need be shown in this type of case to support a denial of
compensation.

The Court thus held the findings of the district court amply supported
by the evidence and on those findings denied compensation to all of the

respondents. On the question of an allowance for expenses, however,
it was held that there is a distinction between expenditures made when
the claimant was not exclusively furthering the interests of those whom
he purported to represent, and expenditures which clearly benefited the
estate. Reimbursement for the former class may be denied, but claim
ant should be reimbursed for the latter class on equity principles. The
case was remanded to the district court to conform to this distinction.
The strict ruling of the Woods case, staunchly supported by the SEC,

found immediate acceptance and governed in like cases over a span of
the next nine years. In the next important case decided on this point,49
an indenture trustee was found to be so closely associated with a com

mittee of first mortgage bondholders that he was held to be a mere "rub
ber stamp" of the committee and was removed during the course of the

proceedings. At the hearing for allowances, the committee, the inden
ture trustee, and the indenture trustee's counsel all sought compensa
tion for services. It was the position of the SEC that the indenture
trustee and his counsel should be denied all compensation, and that the
committee should be allowed compensation only for the period subse

quent to removal of the indenture trustee. This recommendation was

adopted in toto by the court which cited Woods for the proposition that
a showing of conflict of interest is ample for denial of all compensation
without evidence of fraud.
In two cases that followed shortly thereafter the Eighth and Seventh

Circuits affirmed the denial of compensation to counsel for parties hav

ing an interest which was actually adverse to that of the estate in re

organization.50 In one of these cases, counsel were acting primarily if

49 In re Rite Carlton Restaurant & Hotel Co. of Atlantic City, 60 F. Supp. 861 (D. N.

J. 1945).
so London v. Snyder, 163 F. 2d 621 (8th Cir. 1947) ; In re 32-36 North State St. Bldg.

Corporation, 164 F. 2d 205 (7th Cir. 1947).
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not exclusively for their clients whose submitted reorganization plans
were in reality bids for acquisition of the debtors properties on terms

satisfactory to the bidder.51 In the other, counsel had represented lessees
of the debtor's property who were actually debtors of the debtor and
whose interest conflicted with that of the debtor and its creditors.^

Against the background of a rigid unyielding standard established
in the Woods and Ritz-Carlton cases, the opinion of Chief Judge Learned
Hand in Silbiger v. Prudence Bonds Corporation^ is distinctly surpris
ing. Silbiger was an attorney representing three clients throughout the
reorganization of the debtor corporation and supplemental proceedings.
After the reorganization plan had been confirmed, a proceeding arose to

construe certain of its provisions relating to the relative rights of bond
holders to the collateral securing the bonds. Certain series of the bonds,
referred to as surplus series, were secured by more than enough capital
to meet the principal amount of the bonds. In other series, called deficit
series, the collateral was insufficient to meet even the face amount. The

purpose of the construction proceeding was to determine whether the

surplus should be applied to interest on the surplus series or go to other
claimants mduding holders of the deficit series. Two of Silbiger's
clients had holdings exclusively in the deficit series, and the third had
both deficit and surplus series holdings. Despite the fact that the finan

cial interest of some of his clients lay completely on the side of the deficit
series. Silbiger took the position that the excess collateral should go
entirely to the holders of surplus series bonds as interests, and he suc

cessfully prosecuted an appeal to that end result. On the issue of con
flict of interest, the Second Circuit granted the successor corporation
leave to appeal from an order awarding allowances to Silbiger and other

attorneys for services in the construction proceeding.
The court, after pointing out the disloyalty of Silbiger to two of his

clients and recognizing the general rule barring all compensation in such
cases, continued to a hitherto unprecedented distinction. It held that

corporate reorganizations might be distinguished from suits inter partes,
and the absolute prohibition of conflicting interests in the latter need
not necessarily apply to the former. The rationale of such a distinc
tion is indicated by the court in the following statement:54

51 London v. Snyder, n. 50, supra.
s- In re 32-56 North State St. Bldg. Corporation, n. 50, supra.
53 Silbiger v. Prudence-Bonds Corporation, ISO F. 2d 917 (2d Cir. 1950).
" Id. at 921.
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The purpose of the prohibition is to insure the advantage to the client of the
undivided allegiance of his attorney; and in situations in which the client is
otherwise adequately protected, and the attorney is not paid in any part by
the patty whose side he has opposed, the result is inevitably a penalty.

In this case the allowance was to come entirely from the award to the
surplus series, and when the court determined that the deficit series had
been adequately represented, the theory on which the case might be with
drawn from the general rule was complete. The fact that it has been
considered desirable or even necessary to have such a penalty in cases

where the claimant has not shown good faith is not mentioned. Having
made "an exception from the usual consequence which imposes forfeiture
of all pay"55 and yet having agreed that Silbiger failed in his duty, the
court chose the rule of Berner v. Equitable Office Building Corporation�
for the finding that Silbiger's allowance should be reduced an amount

commensurate with his wrongdoing in the proceeding. With a directed
reduction of at least one-third the amount awarded by the district court,
the case was remanded.
It would seem questionable that the exception made by the court in

the Silbiger case is sound on general principles, and particularly ques
tionable that it is sound in the case itself. While the allowance was to

come entirely from the award to the surplus series, the holders of deficit
series bonds might have willingly paid the fee, had the decision in their
favor stood�the decision from which Silbiger prosecuted an appeal to
their detriment while still nominally representing them. Also, it was

by no means established that the holders of deficit series bonds were

adequately represented in the construction proceeding.57 Even taking
the exception as sound, it is difficult to reconcile the holding of this case

with the Woods rule. Why should attorneys in corporate reorganiza-
65 Ibid.
56 175 F. 2d 218 (2d Cir. 1949). The Berner case did provide reduction of allowance

rather than forfeiture as the remedy for improper conduct of an attorney in a reorganiza
tion. However, the issue in Berner was treated as a breach of fiduciary duty rather than

representation of conflicting interests. See 63 Harv. L. Rev. 1056 (1950). The Berner

(case is discussed in a later section of this paper dealing with transactions in the securities

of the debtor by relatives or associates of the claimant.
57 The court originally stated that the deficit series had been represented by the new

corporation. On rehearing, however, it acknowledged this to be a mistake and then sug

gested that the deficit series had been represented by the "Prudence Realization Corpora
tion" whose interest happened to coincide with that of the deficit series on one aspect
of the issue in the construction proceedings. It must still be regarded as questionable
that the deficit series, nominally represented by Silbiger, did have adequate representation.
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tions be allowed a looser standard of conduct than that required of
fiduciaries in other proceedings? While the Silbiger case stands it must
be recognized as a precedent which relaxes the standards previously re

quired in reorganizations, and tends to shift the burden of enforcing un
divided allegiance from the court to the client.

The only pertinent case since Silbiger, was decided in strict con

formity to the Woods rule.58 The claimant was counsel for petitioning
creditors in the bankruptcy proceedings and, in this position, com

menced foreclosure proceedings against the property occupied by the
debtor. However, when a receiver was appoined, claimant became at

torney for the debtor and remained as such throughout the reorganiza
tion. He was allowed expenses but denied all compensation for services
on the ground that he had represented conflicting interests. This case

is a direct continuation of the strict standard theory strongly supported
by SEC recommendations. With the single anomaly of the Silbiger
decision, this theory is established as the majority rule, and the con

sistent support of the cornmission has been a significant factor in its
establishment.

Trading in Securities of Debtor

By far the most active field of SEC participation in allowance pro
ceedings has involved a construction of � 249s9 of the Chandler Act,
Under the earlier provisions of � 77B and the holdings in Paramount-

Publix and Republic Gas, it was well established that, on equitable prin
ciples, the courts might deny compensation to those who had traded in

securities of the debtor. However, this rationale had its basis in the
element of conflicting interest. Too often in the past fiduciaries had

been able to obtain allowances, despite their trading activities, by reli-

58 In re American Acoustics, Inc., 97 F. Supp. 586 (D. N. J. 1951).
59 52 Stat 901 (1938), 11 U. S. C. � 649 (1946) provides:

Any persons seeking compensation for services rendered or reimbursement for costs

and expenses incurred in a proceeding under this chapter shall file with the court a

statement under oath showing the claims against, or stock of, the debtor, if any, in

which a beneficial interest, direct or indirect, has been acquired or transferred by
him or for his account, after the commencement of such proceeding. No compensa
tion or reimbursement shall be allowed to any committee or attorney, or other per
son acting in the proceedings in a representative or fiduciary capacity, who at any time
after assuming to act in such capacity has purchased or sold such rfaimc or stock, or by
whom or for whose account such claims or stock have, without the prior consent or

subsequent approval of the judge, been otherwise acquired or transferred.
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ance on an absence of conflict of interest or lack of potentiality for use
of inside information. It was with knowledge of this, and to eliminate
the possibility of an award of compensation to a fiduciary who had
violated his trust, that Congress adopted the provisions of � 249.60
That section is a blanket sanction with respect to trading in claims of
the debtor. It goes beyond equitable standards, evidence of conflict,
and other previous considerations, and is an absolute bar to compensa
tion if the provisions of the statute have been violated. The only diffi
culty in construing these provisions has arisen with regard to trading
in the securities of a debtor's subsidiary or trading by a close relative
or associate. Where the issue has concerned only the claimant or his
firm and securities of the debtor itself, courts have interpreted the statute
with remarkable consistency. The SEC has striven for acceptance of
the section in its literal sense and sought to prevent exceptions from its
mandate.
In Otis & Co. v. Insurance Bldg. Corporation*1 one of the first cases

in point decided, the petition in the corporate reorganization proceeding
was filed more than three months prior to the effective date of the
Chandler Act, but the entire proceeding was later made subject to the
Act. Claimant, Otis & Co., had represented a bondholder's committee

during the entire proceeding, but had dealt in bonds of the debtor in two

transactions which resulted in a net loss. The court dismissed good or

bad faith and profit or loss as being entirely immaterial and held claim
ant barred from all compensation by the terms of the statute. This rule
was more clearly defined in the year following to include denial of com

pensation to an individual claimant whose firm had traded for their own
account in expectation of a profit in excess of the usual brokerage com

mission.62 In this case, however, the court appeared to rely more on the

earlier rule of equitable standards than on the statutory bar of � 249.63
The next significant decision in this area concerned the claim of a law

60 See Hearings before House Judiciary Committee on H. R. 6439, amended and re

ported as H. R. 8046, 75th Cong., 1st Sess. 184 (1937) ; Sen. Rep. No. 1916, 75th Cong.,
3d Sess. 38 (1938).

<n 110 F. 2d 333 (1st Cir. 1940).
62 In re Mountain States Power Co., 118 F. 2d 405 (3d Cir. 1941).
63 Id. at 408. After deciding the point, the court refers to � 249 and states: "The

effect of Section 249, however, was merely to make explicit under Chapter X What had been

implicit under Section 77B, namely, that one who assumes a fiduciary relationship in connec

tion with a corporate reorganization must conform to the standards of conduct which the

law imposes upon fiduciaries."
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firm which had been denied because one of the members of the firm�as

a member of a stockholder's committee in an earlier part of the pro
ceeding�had sold securities of the debtor.64 The claim was for services
to another committee later in the proceeding, and it was the contention
of the claimant that the words "in such capacity"65 lifted the bar of
the statute when compensation was based on services to a new client.
In following the recommendations of the SEC and again denying all com
pensation, the court pointed out that the door to fraud would be opened
if, "By the mere expedient of a change of client or of cestui que trust
in the proceeding an attorney or trustee could receive compensation
otherwise prohibited to him."66

If, after the Otis case, there were any doubt about the applicability
of � 249, once the proceedings had been made subject to Chapter X, that
doubt was resolved by the holding of the Third Circuit in In re Cosgrove-
Meehan Coal Corporation.67 There, the last transaction in securities of
the debtor had been made by claimant's firm more than a year prior to
the filing of the petition for reorganization, although at that time claim
ant was a member of the bondholder's committee. His service with this
committee continued throughout the reorganization and was the basis of
his claim for compensation. Also, certain bonds of the debtor, in which
the claimant had one-third interest, had been pledged and were sold

by the pledgee during the reorganization. The court held claimant dis

qualified on both counts. Regarding the sale by his firm, it was held
that his committee service was not severable and was "a continuing status

of identic quality throughout, regardless of when the reorganization pro
ceeding was instituted."68 The sale by the pledgee was also considered

disqualifying as a sale for his account "without the prior consent or sub
sequent approval of the judge."69
Against this background of strict enforcement, it is not surprising that

the last real attempt to find exception in the statute was unsuccessful.
In the Randolph Bldg. case,70 a claimant who had sold debtor's bonds

during the reorganization contended that � 249 was inapplicable because:

64 In re Reynolds Investing Co., 130 F. 2d 60 (3d Cir. 1942).
65 See second sentence of n. 59, supra.
66 In re Reynolds Investing Co., n. 64, supra, at 61.
<" 136 F. 2d 3 (3d Cir. 1943).
�8 Id. at 5.
69 Id. at 6. Also the statutory language, see n. 59, supra.
� In re 188 Randolph Bldg. Corporation, 151 F. 2d 357 (7th Cir. 1945).
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(a) he represented individual parties; (b) he had purchased the bonds
before the reorganization began; and (c) the judge was authorized to
approve the sale. All contentions were dismissed as being without merit.
It is significant to note that each of the decisions from Otis through Ran
dolph Bldg. was decided squarely on the statutory interpretation with
out regard to fraudulent intent or lack of good faith on the part of
the claimants denied compensation. The courts seem to be in general
agreement with the thought expressed in the Otis case, that despite
occasional hardship, strict statutory compliance is necessary if the de
sired standards are to be maintained.71
The only known exception to the courts' rigid enforcement of the

prohibition against dealing in securities of the debtor was made in the
Midland United case. This was a truly gigantic proceeding, and it will
be further discussed in the following two sections of this Note. One
aspect of it, however, concerned the applications of three committee
members whose brokerage houses had dealt in the debtor's securities "to
a small extent". Since these dealings were limited and entirely for the
accounts of customers, the court applied the maxim of de minimis non

curat lex, and held that neither � 249 nor the law of fiduciaries was a

bar to compensation.73 Even this exception was not followed in the later
case of In re Norwalk Tire & Rubber Co.,� where the transactions of
the secretary of a debenture holder's committee involved only a small

portion of the face value of the debentures, resulted in only nominal

profit to the committee, and were accomplished only for its customer's
convenience.75 The letter of the statute was further emphasized in a

71 Otis & Co. v. Insurance Bldg. Corporation, 110 F. 2d 333, 335 (1st Cir. 1940).
"It is doubtless true that the statute, thus construed, may work a hardship in some cases�

as in this; but such sporadic cases are inconsiderable compared to the large object sought
to be achieved by the law, which is to fix a standard of conduct by persons acting in

fiduciary capacities, in these cases, so high as to prevent any possible clash between selfish

interest and faithful performance of duty."
72 In re Midland United Co., 64 F. Supp. 399 (D. Del. 1946).
73 Id. at 417.
74 96 F. Supp. 274 (D. Conn. 1951).
75 However, the judge characterized his decision as "indeed a drastic ruling,'' and indi

cated that his ". . . personal inclination would be to avert a real hardship by accepting
the suggestion of counsel that these inadvertences should be disregarded under the doc

trine of 'de minimis'. However, counsel cites no case to support such a disposition . . ."
In re Norwalk Tire & Rubber Co., n. 74, supra, at 276. Apparently the attention of the

judge had not been directed to In re Midland United Co., n. 72, supra, at 417, which is

directly in point.
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case where denial of compensation was based solely on claimant's fail
ure to submit the required affidavit.76
The most notable extension of the doctrine outlined by the preceding

cases occurred in the Second Circuit's decision in Finn v. Childs Co.?1
decided in 1950. The issue there concerned the claim of two participants
in the reorganization who were not formally a committee nor concededly
fiduciaries. Their services were directly beneficial to the estate and
were of a type normally awarded compensation. Despite the fact
that their affidavit disclosed extensive trading in securities of the
debtor, the district court ruled that they were not acting in a representa
tive or fiduciary capacity and awarded them an allowance of $20,000.
The undisputed facts showed that they had participated in the reor

ganization for the primary purpose of gaining control of the reorganized
company, that they had developed and effectively controlled a large bloc
of from one-third to one-half of the preferred stockholders, and that they
had gained their position in the proceedings as the ostensible representa
tives of this bloc. The SEC strongly contended that these activities

placed them in a fiduciary position as representatives of the class of pre
ferred stockholders. In such a position actually, if not nominally, they
would be within the purview of � 249, and, because of their trading
activities, would be barred from compensation. The court, after con

sidering denial on the theory of conflict of interest,78 ruled that claim
ants had acted in a representative capacity and thus "brought them
selves within the literal wording of the statute."79 The effect of this
decision is, plainly, a significant extension of the provisions of � 249 to

actual, as well as formal or nominal, representation.
In view of the active participation of the SEC in each of the cases dis

cussed in this section, and the steadfast refusal of the courts to tolerate

76 In re Inland Gas Corporation, 73 F. Supp. 785 (E. D. Ky. 1947). In this case there

were two instances of failure to file the affidavit. Compensation was denied both claim

ants, though there is mention of only one of them with regard to dealing in securities of

the debtor. In re Inland Gas Corporation, supra, at 791-792.
77 181 F. 2d 431 (2d Cir. 1950).
78 Id. at 441. There the court stated: "Since any compensation awarded from the es

tate is at the expense of all the other security holders, there is some ground for urging
denial of such compensation to those who have traded for their own gain, and thus have

served interests other than those of all their class or of the whole estate.'' Were there
no � 249, this theory would seem sufficient to support denial of compensation. Why
should the other security holders be required to pay for the efforts of claimants in ob

taining benefits for themselves? At any rate, the court here did not have to go this far.
7� Ibid.
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any dealing in securities of the debtor by those seeking compensation,
influence of the commission in this area must be regarded as strong.
At each judicial opportunity, � 249 has been given increased stature.
Despite expressed recognition of hardship in individual cases and per
sonal inclination of judges to award beneficial service, no significant ex
ception to the statutory provision has been made. In each instance the
benefit of an unyielding standard has been deemed worthy of consistent
support. It would appear that the "de minimis" exception of Midland
United is an intelligent application of the rule, and, by its own limita
tion, offers no threat to the prevailing doctrine. In view of the bed
rock of precedent that these cases provide, it seems unlikely that the
immediate future will see any notable variation.

Securities of Debtor's Subsidiary
While the courts have reached practical unanimity on denial of com

pensation where there has been trading in securities of the debtor itself,
should this rule necessarily apply to trading in securities of a subsidiary
of the debtor? Is there, inherent in the latter type of transaction, the
same evil that gives rise to the rule in the former? If subsidiary stock

trading is undesirable, is it covered by � 249, or must any denial of

compensation be based on equitable principles? These questions have
reached essential importance in reorganization of the vast utility sys
tems under the Public Utility Holding Company Act of 193 5.80 All
of them are present in the two allowance decisions in the Midland United
case,81 one of the largest reorganizations ever effected.82
Midland United was a holding company with far-flung interests in

midwestern utilities. Among its assets were 39% of the voting stock of
Public Service Company of Indiana, Inc. ("Public") and 100% of the

voting stock of Midland Utilities Company ("Utilities") which, in turn,
controlled 98.8% of the voting stock in Northern Indiana Public Service

Company ("Northern").83 A petition was filed for bankruptcy reor-

80 49 Stat. 838 (1935), 15 U. S. C. � 79 et seq. (1946).
81 In re Midland United Co., 64 F. Supp. 399 (D. Del. 1946) ; affirmed, 159 F. 2d 340

(3d Cir. 1947).
82 The company was a part of the vast utilities empire of the late Samuel Insull. It

was the top holding company in the Midland system and controlled five subsidiary com

panies which, in turn, controlled fifteen additional utilities and railroads. The reor

ganization involved extremely complicated intercompany claims among components of the

system. It was twelve years in the courts, spawned a host of collateral suits, and re

quired five reorganization plans before a satisfactory compromise was reached.
83 See 58 F. Supp. 667, 671, n. 4 (D. Del. 1944).
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gariization of Midland United and Utilities in June 1934, and the pro
ceeding was carried out under applicable provisions of Chapter X of
the Chandler Act and of the Public Utility Holding Company Act of
1935. At the district court level, the pertinent apphcations for allow
ances concerned: (a) Mr. Lindsay, the chairman of a preferred stock
holder's committee who had engaged in one transaction in the stock of

Public, and who was president of a company which had engaged in arbi

trage transactions in the stock of Public and debt refunding operations
for both Public and Northern. Mr. Lindsay, however, received no part
of the profits from this arbitrage business.84 (b) Mr. Mordock, member
of a Utilities committee, who had purchased stock of Northern which
he later exchanged for stock of Utilities at a paper profit.85 (c) Mr.

Evans, attorney for a committee of Utilities debenture holders, who
had engaged in one transaction in the stock of Northern, and was a co

trustee of two trusts which had purchased stock of Northern and bonds
of another Utilities subsidiary and held them to redemption.86
The court, after dting the "direct or mdirect" provision of � 249,87

as relating "to the character of the interest acquired or transferred by
the claimant,"88 reasoned that a fiduciary holding securities of a sub

sidiary or affiliate is in an adversary position to the debtor, and hence

subject to conflicting interests. Thus, it is not entirely clear whether
the holding in the case rested on the statute or on the "conflict of inter

est" theory,89 but the holding itself is unequivocally stated:90

84 In re Midland United Co., 64 F. Supp. 399, 412-413 (D. Del. 1946). In the case oi

Lindsay there was an additional element of family trading which win be discussed in the

following section of this Note.
85 Id. at 413.
86 Id. at 413-414. The Evans issue also contained elements of trading by wife and law

partner which will be discussed in the following section.
87 Id. at 416. For wording of � 249, see n. 59, supra.
88 Ibid. The court cites this from In re Philadelphia & Reading Coal & Iron Co., 61 F.

Supp. 120, 128 (E. D. Pa. 1945), where it was suggested that an "mdirect'' interest might
be "stock of a holding corporation owning stock or bonds of the debtor."

89 Ibid. Despite the statement that, "The point is that a fiduciary must not subject
himself to conflicting interests," the court appears to ground its holding on the statute.

See id. at 417, where, in referring to the arbitrage transactions, it states, ". . . these deal

ings also will cause the bar of the statute to operate against Mr. Lindsay." The point is
effectively mooted, however, in the next paragraph where the court says, "I conclude that
the 'direct or mdirect' provisions of Section 249 cover the arbitrages, but if they did
not I should hold that the law of trusts would operate to bar Mr. Lindsay from com

pensation."
�> Ibid.
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... I entertain no doubt that a fiduciary who, during the course of the reor

ganization, deals in the securities of corporations subsidiary to or affiliated with
the debtor, may be barred from compensation.

On this basis, compensation and reimbursement for expenses were denied
in all three instances. Additionally, the court concluded that the arbi
trage business in which Mr. Lindsay's company engaged would be suffi
cient, standing alone, to bar him from compensation. Despite the fact
that he received no monetary return from this business, the court cited
the benefit accruing to any president whose company completes a suc

cessful venture.

The denial of compensation to Mr. Evans was the only ruling from
which an appeal was taken. Before the Third Circuit, Evans acknowl
edged his fiduciary role in the proceeding, but denied the existence of a
conflict of interest and contended that � 249 applied only to securities
of the debtor itself and could not be extended to include subsidiaries of
the debtor.91 The brief submitted for the SEC strongly urged hat com
pensation was properly denied both under the statute and on equitable
principles.92 The court cited � 249 as augmenting, rather than limiting,
the jurisdiction of the bankruptcy court,93 and established a violation
of this statute on the ground that Evans had acquired a "beneficial
interest" in "claims against"94 the debtor by his purchase of the pre
ferred stock of Northern. In addition, it held Evans properly barred
from compensation by the conflict of interest arising from his stock
transactions. This latter holding was supported by a penetrating analy
sis of the intracorporate relations of the debtor and its subsidiaries as

they concerned Evans' holdings. Finally, the court upheld the ruling
of the lower court that it did not have the power to approve these trans

actions, and affirmed the denial of reimbursement to Evans for expenses
which had not benefited the estate.93 In summary, this aspect of Mid
land United seems to stand for the proposition that, either under the
statute or on equitable principles, compensation may be denied to a

fiduciary who has traded in the securities of a subsidiary of the debtor.

91 In re Midland United Co., 159 F. 2d 340 (3d Or. 1947).
92 Brief for SEC, pp. 11-24; see n. 91, supra.
93 In re Midland United Co., n. 91, supra, at 345. It is interesting to note that in the

next paragraph the court suggests that the stricter rule of � 249 cannot be extended judi
cially to cover subsidiaries of the debtor unless a conflict of interest has existed. Ibid.

94 Ibid. For wording of � 249, see n. 59, supra.
95 See Woods v. City Bank Co., 312 U. S. 262 (1940).
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That it need not necessarily be denied is well illustrated by the Central
States Electric* case decided in 1953.

There, the debtor was a large investment trust corporation which
had filed a petition in bankruptcy in 1942. Assets of the debtor con
sisted primarily of holdings of the common stock of two other invest
ment trusts. Perhaps the fact that the market value of these assets in
creased from $1,400,000 to approximately $37,000,000 during the course

of the reorganization proceedings, accounted for the benign attitude of
the judge in ruling on the issue of subsidiary trading. At any rate,
the district court opinion is sprinkled with dicta unique in the recent

history of reorganization allowances,97 and it contrasts sharply with the

holdings in Midland United. The court did disallow some applications
where applicants had traded stock of the debtor itself, but it flatly re

jected the SEC contention that � 249 should be extended to the securities
of a subsidiary,98 and it allowed a fee of $250,000 to counsel who had
so traded while representing a preferred stockholder's committee. The

only pertinent appeal99 from this case was taken by one of the claimants
who had been denied compensation under � 249. In affirming this denial,
the Fourth Circuit, by dicta, recognized the Midland United doctrine
that claimant might also have been barred by bis firm's transactions in
stock of a Central States subsidiary.100 This dicta strongly implies that,
had an appeal been taken from the order granting allowances to counsel
for the preferred stockholder's committee, the Fourth Circuit would have
followed the rule of the Third and denied compensation.
The Midland United case has definitely established that a district

judge may, within his discretion, deny compensation to a fiduciary for

9� In re Central States Electric Corp., 112 F. Supp. 281 (E. D. Va. 1953).
97 Id. at 287. "It is to be remembered that there is nothing inherently wrong in deal

ing in securities and rlaims so long as the estate does not suffer as a consequence . ."
And six lines later, " . as a matter of sound policy it has long been recognized that such

practices are frowned upon." And again, ''While it is the better policy to refrain from

dealing in such securities . . ."
9S Ibid. To the SEC position outlined in a seventy-five page memorandum with

forty-eight pages of appendices and schedules attached, the court replied, "With this con

tention, I do not agree."
99 In re Central States Electric Corp., 206 F. 2d 70 (4th Cir. 1953).
100 Id. at 72. "Although the District Judge did not base the denial of compensation

to O'Brien on the trading by his firm in the stock of the subsidiaries, we agree with the
statement in the memorandum filed in the court below in behalf of the Securities and

Exchange Commission that this was ground for denial. See In re Midland United Co,
supra."
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subsidiary stock trading. In the event that he does not, it must be
regarded as likely that such a denial will be made if an appeal from the
allowance is taken, particularly if the relation between the debtor and its
subsidiaries is so close that they may be regarded as a single enterprise.101
However, it is equally well established that, despite strenuous efforts of
the SEC, the blanket sanction of � 249 has not been extended to cover

trading in a subsidiary's stock. In both Midland United and Central
States, the courts would accept only a conditional extension,102 and in
this respect the commission's view has not prevailed.

Trading by a Close Relative

An issue comparable in importance and scope to that of subsidiary
stock trading is presented where a close relative or associate of the
claimant has engaged in transactions in securities of the debtor. Do
the provisions of � 249 cover this instance? In the event that they
do, does this coverage also extend to a relative's trading in the securities
of a subsidiary? These questions were not resolved in a significant
allowance case until the decision in In re Philadelphia & Reading Coal
& Iron Co.,103 in 1945. In that case the SEC urged denial of an allow
ance to counsel for a bondholder's committee on the ground that the
wife of one of the counsel had traded in securities of the debtor during
the proceeding. The commission considered the wife's activities to have
the same legal effect as if the husband, himself, had traded. The judge,
however, accepted claimant's testimony that he had had no personal
knowledge of the transaction and allowed compensation. It was at

this point that the judge cited the "direct or indirect" provision of � 249
as relating "to the character of the interest acquired or transferred"104
and mentioned the example of a holding company�dicta which later
became significant on a collateral issue in the Midland United case. The
essence of the Philadelphia Coal holding appears to be that lack of

knowledge or acquiescence on the part of the claimant husband relieves
him of responsibility for his wife's transactions.
In the Midland United case, there were elements of relatives' trading

101 Ibid. "And, while the relationship between a corporation and its subsidiaries may
in some cases not always be so close as to bring trading in their securities within) the in

hibition of the statute, we think there can be no question as to its doing so here, where
the subsidiaries were so clearly part and parcel of a single enterprise . . ."

102 See n. 93 and n. 101, supra.
103 61 F. Supp. 120 (E. D. Pa. 1945).
104 Id. at 128. See n. 88, supra.
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in the applications of Mr. Lindsay,105 and Mr. Evans,106 and, addition
ally, compensation was denied to another applicant, Mr. Partridge,101
on that ground alone. In stating the rule that "compensation must be
denied to a fiduciary, the members of whose immediate family deal in
the securities of a debtor or in the securities of a subsidiary or an affiliate
of a debtor,"108 [emphasis supplied], it must be recognized that the

judge was referring specifically to the case at bar. The reasoning pre
ceding this conclusion is based on "an extension of the income of the

fiduciary himself," and the judge's reference to family trading is quali
fied by "at least under the circumstances at bar."109 These circum
stances included the fact that none of the three claimants denied knowl

edge and approval of his wife's transactions.110 This, alone, would
seem sufficient to distinguish the denials of compensation here from
the earlier ruling in Philadelphia Coal.
On the appeal of Evans,111 the Third Circuit regarded transactions

of the claimant's wife as transactions of the claimant himself, and again
citing the element of knowledge,112 affirmed the ruling of the lower court-
In a concurring opinion, Judge Goodrich agreed with the result but indi
cated that he would distinguish a case where the husband had no knowl

edge of his wife's trading, and also a case where the wife had dealt only
105 In re Midland United Co., 64 F. Supp. 399, 412 (D. Del. 1946). Each of Lind

say's five children and his wife had engaged in at least one transaction in the preferred
stock of Public Service Company of Indiana, an important subsidiary of United.

106 Id. at 414. Evans' wife had engaged in one transaction in the debentures of the
debtor and had traded extensively, and with consistent profit, in securities of the debtor's

principal subsidiaries. Evans' law partner, also, had made three transactions in the securi
ties of subsidiaries. Evans denied any prior knowledge of his partner's dealings, and the
issue was mooted by the court which had already denied compensation to Evans because
of his own and his wife's trading. Id. at 416-417.

107 Id. at 413. Partridge's wife engaged in one transaction in stock of the debtor. Her
investment of less than four months netted a profit of more than 300%.

108 Id. at 416.
i<� Ibid.
no Lindsay stated that he did discuss his wife's business affairs with her, "just as much

as she will let me." Id. at 412. Before the district court, Evans "made no statement as

to whether or not he had advised . . . [his wife] ... to purchase the securities.'* Id. at
414. However, on appeal, he "candidly stated that she engaged in the various transac

tions with his 'entire approval and knowledge.' " 159 F. 2d 340, 347. From Mrs.

Partridge's testimony, the court considered it "plain . . . that she knew little about invest
ments and paid little heed to them but did what her husband told her to do in respect to
them." 64 F. Supp. 399, 413.

111 In re Midland United Co., 159 F. 2d 340 (3d Cir. 1947).
i12 Id. at 347. See n. 110, supra, relating to Evans.
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in securities of a subsidiary.113 These distinctions were not discussed in
a similar aspect of the Inland Gas case114 decided seven months later
where compensation was denied squarely in accord with the district court
holding in Midland United}15
Although these cases presented a relatively consistent pattern, the

subject of a relative's trading was soon to take a novel and unexpected
turn in the litigation of the claim of Mr. T. Roland Berner for services
in reorganization of the Equitable Office Building Corporation.116 As
the representative of various common stockholders of the debtor, Mr.
Berner played a major role in Equitable's reorganization. His de

termination, skill, and prodigious energy were recognized as having pre
served for the stockholders substantially all of their equity in the
debtor's property. He applied for a fee of $210,000, and, under normal
circumstances, would have been entitled to generous compensation.
However, two days after his assumption of a fiduciary role in the pro
ceeding, his brother-in-law made a heavy investment in common stock
of the debtor. This investment was made under highly suspicious cir

cumstances,117 and it was, admittedly, occasioned by information from
Berner and made with his consent. In addition, Berner had secured
an underwriting bid from a syndicate which included a company of
which he was an officer. This company was wholly owned by his
mother-in-law, and neither the company's participation nor Berner's
connection with it were disclosed until much later in the proceeding,
after the offer had expired. While it was not shown that Berner had any
direct or indirect financial interest in the stock acquisition of his brother-

in-law, the district court expressed dissatisfaction with his loyalty and
held him barred from all compensation, both on the ground of his
brother-in-law's transaction and as a subject of conflicting interests
with regard to the proposed underwriting commission.
Berner's appeal to the Second Circuit118 was decided on the issue of

whether or not he had the burden of proving himself free from financial
interest in his brother-in-law's purchase. The court held that he would
have this burden only if his right to an allowance had been challenged

113 Id. at 348.
114 In re Inland Gas Corporation, 73 F. Supp. 785 (E. D. Ky. 1947).
115 Id. at 791-792. See n. 108, supra.
116 In re Equitable Office Bldg. Corporation, 83 F. Supp. 531 (S. D. N. Y. 1949), re

versed, Berner v. Equitable Office Bldg. Corporation, 175 F. 2d 218 (2d Cir. 1949).
117 See In re Equitable Office Bldg. Corporation, n. 116, supra, at 565.
118 Berner v. Equitable Office Bldg. Corporation, n. 116, supra.
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on the ground of his having had an interest which conflicted with that
of the class he represented. It reasoned further that if Berner had pur
chased the shares, it would have been a "wrong limited to those who
sold"119 and would still not have given him an interest conflicting with
the remainder of the class he represented. Thus, the burden of proof
of Berner s interests remained with the trustee and the SEC. Since they
had not proved such an interest, | 249 might not be applied to deny
him all compensation. Regarding the undeivmting offer of his mother-
in-law's company, the court felt, in substance, that the fact that Berner
had not disclosed this relationship did not mean that he would not have
disclosed it at a later date. It was held that this issue should not affect
his right to compensation. However, the court did recognize that Ber
ner's passing of advance information to his brother-in-law was a breach
of trust, and it held that the allowance he would have received should
be reduced on that account. The case was reversed and remanded
to the district court for further proceedings in accordance with the

opinion.120
The Berner case appears to have introduced a previously unconsid

ered refinement of the doctrine of conflict of interests. While at first
blush this distinction may seem logical, it breaks down under close scru

tiny. It is recognized by all that when he assumed to act in the pro
ceeding, Berner became the representative, not only of his clients, but of
every member of bis clients' class of security holders. The fact that
he violated his duty to only a part of this class may not give him an

interest conflicting with the remainder, but is not that really beside the

point? When a fiduciary has committed a "wrong limited to those who
sold",121 does it make any difference whether those sellers constituted

1% or 99% of the class? It would seem that, having undertaken to

represent the entire class, a fiduciary's duty would be to that entire class
and to each individual member of it. A distinction based on negation
of conflict with a remainder, after breach of trust to a part, is actually a
quantitative distinction. The Berner case seems to hold that because a

119 Id. at 220.
120 Back in the district court, the judge ruled that Berner would have been entitled to a

fee of S10OO00 ordinarily. This sum was reduced by an amount based on the loss taken

by sellers of stock to the brother-in-law and the cost of litigation growing out of the

breach of trust. The allowance awarded was S70J)00. SEC recommendation: S15J0O0.
See SEC, Sixteenth Annual Report of the Securities and Exchange Commission, p. 125

(1950).
121 Berner v. Equitable Office Bldg. Corporation, n. 116, supra, at 220.
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fiduciary's interest conflicted with only a small percentage of the share
holders he represented, he is to be favored. If this rationale is accepted
as a starting point, the next question for determination is : To what per
centage of the class of shareholders may a fiduciary breach his trust be
fore his claim for compensation is forfeited?
No issue similar to that in the Berner case has arisen since that case

was decided. The district court decision in Central States122 did not

regard minor instances of relatives' trading in stock of a subsidiary as a

bar to compensation, although compensation was denied to at least one
claimant whose wife had engaged in a highly profitable transaction in
the stock of the debtor. This denial was affirmed on appeal to the Fourth
Circuit.123
A survey of the decisions in this area would indicate that trading in the

stock of the debtor by a member of the claimant's immediate family
would probably occasion a denial of all compensation. Where the family
member trades in the securities of a subsidiary the rule becomes much
less certain, and the result may depend on the parent-subsidiary rela

tionship, extent of the trading, and other factors. The Berner holding is
anomalous but significant in that it is the present ruling in the Second
Circuit where most important reorganizations are conducted. Participa
tion of the SEC has been effective in a majority of cases, and the com

mission has made a notable contribution to development of the majority
rule.

Conclusions

Throughout its appearances in allowance proceedings, the SEC has
advocated rigid adherence to fiduciary standards for those claiming
compensation. As the remedy for any violation of these standards, the
commission has urged a complete forfeiture of compensation rather than
a reduction apportioned to the degree of wrong. In a majority of cases

the SEC recommendations have been accorded significant weight, and

the commission's position must be regarded as the prevailing rule, par
ticularly where the issue concerns dealing by the claimant in securities

of the debtor or a subsidiary.
Courts have differed from the views advocated by the commission

where the latter has urged: 1. Broadening the base of allowances to in

clude representatives of shareholders who make any material contribu

tion to the plan; 2. Extension of the provisions of � 249 to cover deal-

122 In re Central States Electric Corp., 112 F. Supp. 281 (E. D. Va. 1953).
123 in re Central States Electric Corp. 206 F. 2d 70 (4th Cir. 1953).
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ings of relatives in subsidiary stock; and 3. In the Silbiger and Berner

decisions, denial of all allowance to a claimant who has served conflict

ing interests or breached his trust. The first two instances of differ
ence are not fundamental. Courts have not denied the validity of the

principle of broadening the base of allowances: they have merely coun

tered with the equally important principle of economy in reorganization
proceedings. Also, they have treated relative trading in subsidiary
stock by the principles of � 249, though they have been reluctant to
extend the statute itself that far. It would seem that decisions to date
in this area have reached substantial justice without impairing the effec
tiveness of the statute, and that they represent, perhaps, a better rule
than would the blanket statutory extension advocated by the SEC. The
third instance, however, does represent a basic legal conflict.
The Silbiger and Berner decisions, with the distinctions on which they

were based, and the rule of reduction rather than forfeiture which they
introduced, cannot be reconciled with the rigid standards otherwise fol
lowed. In this respect, the prevailing rule of the Second Circuit must be

recognized to be at variance with that of the United States Supreme
Court in the Woods case and that of the Third Circuit in Midland
United. It would seem desirable that a future decision resolve this
variance in accordance with the standards which have purified the air
of corporate reorganizations.

JOHN E. NOLAN. JR.



RECENT DECISIONS
CIVIL PROCEDURE�The United States Can Be Interpleaded as a

Third-Party Defendant, Venue in Such Action Depending on the

Venue in the Original Suit, Despite the Fact That the Claim
Could Not Be Brought as an Original Suit, without Meetinc
Proper Venue Requirements.

Acord was injured by a mail pouch thrown by an employee of the United
States from a moving train, operated by the Chicago, Rock Island, and Pacific
Railroad Company. The act occurred in the Eastern District of Oklahoma,
wherein plaintiff also resided. Acord brought an action against the Railroad
Co. in the Western District of Oklahoma to recover damages. The Railroad
Co. filed a third-party complaint against the United States seeking indemnity.
The district court found that the failure of the Railroad Co. to warn Acord
of the possibility of danger was a proximate cause of his injury. The court

also found that the United States failed to make proper arrangements for the
safe dispatch of the mail pouch. The United States filed a motion to dismiss
the third-party complaint on the ground of improper venue, claiming that
under the Federal Tort Claims Act the proper venue was in the Eastern Dis
trict of Oklahoma where the act occurred. This plea was denied. Judgment
in the district court was for Acord against the Railroad Co. and for the Rail
road Co. against the United States. The United States appealed. Held, that
the claim of improper venue was properly denied because the venue in the

third-party proceeding depended on the venue in the original suit. United
States v. Acord, 209 F. 2d 709 (10th Cir. Jan. 14, 1954).
First of all it is a well established principle that the United States, as a

sovereign, may only be sued when it has already consented to such suit. The
United States has given its consent to be sued in such tort actions as this
in the Federal Tort Claims Act, 62 Stat. 933 (1948), 28 U. S. C.

� 1346 (Supp. V, 1952). Thus the United States is liable in such actions if
a private person would be liable in the same circumstances. Of course, this
consent to be sued must be strictly construed. United States v. Sherwood, 312
U. S. 584 (1940).
It has also been established that the Federal Rules of Civil Procedure apply

to actions brought under the Federal Tort Claims Act. United States v. Yellow
Cab Co., 340 U. S. 543, 553 (1951). Therefore since Federal Rule 14 pro
vides that a defendant may interplead a third-party defendant, the United

States may likewise be interpleaded as a third-party defendant. United States

v. Yellow Cab Co., supra. The purpose of Federal Rule 14 is to simplify and

expedite proceedings and so this rule is to be liberally construed. It is also
true that a third-party claim under Federal Rule 14 is an ancillary proceeding
incidental to the main action and, therefore no separate basis of jurisdiction is

447
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required. Metzger v. Breeze Corp., 37 F. Supp. 693 (D. N. J. 1941) ; Gray v.

Hartford Accident and Indemnity Co., 31 F. Supp. 299 (W. D. La. 1940).
But at the same time Federal Rule 82 states in broad terms that the Federal
Rules should not be interpreted to extend the jurisdiction of United States
District Courts or the "venue of action therein." And, while the United States
has given its consent to be sued in tort cases, that suit can only be prosecuted
in the judicial district where the plaintiff resides or where the act complained
of occurred, 62 Stat. 937 (1948), 28 U. S. C. 1402(b) (Supp. V, 1952).
The third party complaint was not brought in the judicial district where

plaintiff resides or where the act complained of occurred, but it was brought
as an ancillary proceeding on the theory that the venue requirements in such

ancillary proceedings depend on the venue in the original action, and hence

independent venue requirements need not be met. The issue in this case de
pends therefore on the interpretation of the apparently contradictory prin
ciples of Federal Rule 14 on the one hand, and Federal Rule 82 and 28 U. S. C.
� 1402(b) on the other. The question may be phrased thus: Does the venue

in the third-party ancillary proceeding depend on the venue in the original
proceeding, or must all venue requirements in the ancillary proceeding be
met just as if it were an original action?
The court in the principal case, while admitting that the issue was not free

from doubt, was of the opinion that "the reasons which give the court juris
diction over an ancillary proceeding by virtue of its jurisdiction over the prin
cipal action, likewise support the conclusion that venue in the ancillary pro
ceeding may depend or rest upon the venue in the main proceeding." United
States v. Acord, supra. In its decision the court first established that the

judicial district of the original proceeding is obviously the proper forum in
which the ancillary proceeding should be brought. Relying then on Dickey v.

Turner, 49 F. 2d 998, 1001 (6th Cir. 1931), the court stated that venue in
the ancillary proceeding should, like jurisdiction, depend upon the original
proceeding, and this should be so even though the ancillary proceeding could
not be maintained as an original action because of lack of proper venue. An
other case relied on in the principal case is Morrell v. United Air Line Trans

port Corp., 29 F. Supp. 757 (S. D. N. Y. 1939). That court argued at page
758 that this rule was more in accord with Federal Rule 14, "which seeks to

dispose of all related controversies arising out of one transaction or occurrence

in a single suit." The Morrell decision then proceeds to refute the argument
that such a rule was an attempt to extend the venue of actions in district
courts in violation of Federal Rule 82. The court states at page 759, that
this same argument could be applied to the question of jurisdiction in an

cillary proceedings, however it is not applied because Federal Rule 14 does not
extend jurisdiction, it merely sets up the "procedural machinery for the exer

cise of a jurisdiction which the court has always had." Therefore the same

is true of venue requirements. The conclusion in the Morrell case, supra, is,
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that since it was not necessary to meet independent venue requirements in an

ancillary proceeding before the enactment of the Federal Rules, it is not neces
sary now even under Federal Rule 82.
The principal case also refers to Moncrief v. Pennsylvania R. Co., 73 F.

Supp. 815 (E. D. Pa. 1947), which says that a third-party proceeding is an

ancillary action and need not meet venue requirements as if it were an original
action. This court argues that since a third-party proceeding is sufficiently
ancillary to waive the constitutional limitations on the jurisdiction of federal
courts, it should also be sufficiently ancillary as regards the statutory restric
tions on venue. In Lesnik v. Public Industrial Corp., 144 F. 2d 968, 976 (2d
Cir. 1944), the court maintained that where the ancillary proceeding "was
considered only a continuance of the original action, the venue of the latter
governed ..." The same result is reached in Leatherman v. Star, 94 F. Supp.
220 (E. D. Tenn. 1950), where the United States was interpleaded and moved
for dismissal on the ground of improper venue. The court denied the motion

stating at pages 222 and 223 that, "The applicable rule upheld by the weight
of authority is that where the court has jurisdiction of the main action and the

third-party proceeding is ancillary thereto, the matter of venue is excluded
from inquiry."
Thus it seems, that the main argument of the majority decision in the prin

cipal case is that, when the subject matter of the original and ancillary pro
ceedings are closely interlocked, then, since jurisdiction in the ancillary pro
ceeding is based on the jurisdiction in the original proceeding, venue in the

ancillary proceeding should also depend on the venue in the original action.
Besides, the majority contend that this rule is more in accord with Federal
Rule 14. The principal case concludes with the holding that leave to bring a

third-party proceeding should not be permitted, lacking the proper venue re

quirements of an original proceeding, if this will result in great "inconvenience"
to the third-party defendant. However, here the United States has suffered
no such inconvenience or disadvantage.
The dissenting judge in the Acord case bases his conclusion that this third-

party proceeding could only be brought in the district wherein plaintiff resided
or the act occurred, on the interpretation of Federal Rule 82. He states that
the consent of the United States to be sued must be strictly construed, and to

hold that independent venue requirements need not be met in this proceeding
nullifies both Federal Rule 82 and 28 U. S. C. � 1402(b), supra.
There are two previous federal decisions which support the minority. In King

v. Shepard, 26 F. Supp. 357 (W. D. Ark. 1938), the court argues that a third-

party proceeding cannot be maintained if its effect would be to extend the
venue of actions contrary to Federal Rule 82. In Lewis v. United Airlines

Transport Corp., 29 F. Supp. 112 (D. Conn. 1939), the court distinguishes in

ancillary proceedings between jurisdiction over the subject matter and juris
diction over the person. The court admits that jurisdiction over the subject
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matter in the ancillary action depends on the jurisdiction in the original action,
but it denies that the same rule applies to personal jurisdiction or venue in a

third-party proceeding. This case holds that where the new party is brought
in for the first time, the third-party proceeding is original and not ancillary, at
least as regards personal jurisdiction and venue requirements. The Lewis case

and the principal case differ in their interpretation of G. & C. Merriam Co. v.
Saalfield, 241 TJ. S. 22 (1916), which held a third-party proceeding an original
and not an ancillary action. The difference of opinion is as to the reason for
such construction. In the Merriam case the third-party defendant controlled
the defense of the original defendant and the original plaintiff then brought the
third-party action. The plaintiff argued that the decree against the original
defendant should be res judicata against the third-party defendant since he had
so closely participated in the original defense, and that therefore, the third-party
action was ancillary and not original. However the Supreme Court said that
the suit was not res judicata against the third-party defendant and that the
new action against him was original. We agree with the majority in the Acord
case that the reason this action was original and not ancillary was not based
so much on the fact that a new party was interpleaded, "but upon the nature of
the relief sought against the new party. United States v. Acord, supra.
It is suggested that the majority decision expresses the better point of view

on this difficidt question. Federal Rule 82 should not be interpreted to restrict
venue rules as they existed prior to the enactment of the Federal Rules. On the
other hand Federal Rule 14 should be liberally construed so as to give full
effect to its purpose of a speedy disposal of all related controversies, especially
when the end result will not cause inconvenience or disadvantage to the third-

party defendant.
WILLIAM C SENNETT

CONFLICT OF LAWS�Statute Predicating Divorce Jurisdiction Upon
Personal Appearance of Both Parties Eliminating the Require
ment of Domicile Violates Due Process.

Plaintiff-wife, who had been living with her husband in Connecticut, after
six weeks and one day residence in the Virgin Islands filed a suit for divorce
in the District Court of the virgin Islands. The divorce statute

provides that six weeks residence by a plaintiff prior to filing for a

divorce is prima facie evidence of domicile, and that if the defend
ant has been personally served, the plaintiff being a six weeks' resident, the
court has jurisdiction regardless of domicile. V.I. Laws, 3d Sess. 1953,
No. 55. The defendant waived service, appeared generally and did not con

test. The court requested further proof of domicile in addition to the plain
tiff's showing of six weeks' residence. Adequate evidence of domicile was not
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presented and the suit was dismissed for want of jurisdiction. On appeal, de
fendant filed no brief and made no argument. Held, the statute offends the
due process clause of the Fifth Amendment as it is an attempt to confer divorce
jurisdiction by consent. And the attempt to create a presumption of domicile
from mere residence alone is without legislative competency. Thus, in the
absence of a showing of domicile in fact, the district court has no jurisdiction
to grant a divorce even where the defendant enters a personal appearance.
Alton v. Alton, 207 F. 2d 667 (3rd Cir. 1953).
The case presents an important and novel problem with regard to jurisdic

tion for divorce. Here is an attempt to legislate away from the domiciliary
rule, enunciated by the United States Supreme Court in Cheever v. Wilson, 9
Wall. 108 (U. S. 1869), which bases divorce jurisdiction on domicile, by pro
viding that under certain circumstances domicile is not necessary for the grant
ing of divorce, and that domicile may be established merely by a certain period
of residence within the forum state.

Since divorce is not among the powers granted to the Federal Government
by the Constitution, control over the subject has been reserved to the states.
See Williams v. North Carolina (I), 317 U. S. 287, 304 (1942) (concurring
opinion) . Having found that the Virgin Islands are "on a par with the states"

legislatively and judicially [Organic Act of the Virgin Islands, 49 Stat. 1807

(1936), 48 U. S. C. �� 1405 et seq. (1946)], the statute was considered by the
court as though it had been enacted by a state.

Jurisdiction over the case by a competent tribunal is one of the basic ele
ments of the constitutional requirement of due process of law. This statement

but expresses a general principle as expounded in Pennoyer v. Neff, 95 U. S.
714 (1877), wherein the Supreme Court on p. 733 declared that:

. . . proceedings in a court of justice to determine the personal rights and obli

gations of parties over whom that court has no jurisdiction do not constitute
due process of law. ... To give such proceedings any validity, there must be a

tribunal competent by its constitution�that is, by the law of its creation�to

pass upon the subject-matter of the suit.

From this point of view, "If a State attempts to exercise power by creating
interests with respect to persons or things which it has no jurisdiction to create,
its action is in violation of the Fourteenth Amendment to the Constitution
and is void in the State itself." A. L. I. Restatement, Conflict of Laws � 43

(1934). Therefore, in construing the provisions of the statute the court was

primarily concerned with domicile�the foundation of a state's power over di

vorce. Williams v. North Carolina (II), 325 U. S. 226, 229 (1945); Burch v.

Burch, 195 F. 2d 799, 804 (3rd Cir. 1952). The majority stated that they
were bound by precedent and concluded that a court of a state in which neither

party is domiciled has no jurisdiction to grant a decree of divorce. Since domi

cile of at least one of the parties is necessary to give the court rendering the

decree jurisdiction, Williams v. North Carolina (I), supra, the statute would,
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in effect, overrule existing law and convert the suit for divorce into a transitory
action. Whether a court has the power to grant a divorce on the basis of

personal jurisdiction over both parties was the problem which confronted the

court in Jennings v. Jennings, 251 Ala. 73, 36 So. 2d 236 (1948). There it

was held that a non-domiciliary decree violates due process on the ground that
it was not in the power of the legislature to confer on state courts jurisdiction
to grant divorces to non-residents. The view was expressed that to do so would
invade the sovereignty of sister states by attempting to control the domestic
relations of their citizens. In thk connection the Supreme Court has stated in
Andrews v. Andrews, 188 U. S. 14, 4f (1903), that:

. The principle dominating the subject is that the marriage relation is so

interwoven with public policy that the consent of the parties is impotent to
dissolve it contrary to the law of the domicile. .

Were domicile, subject to review elsewhere, abandoned for any or all purposes
as a jurisdictional requirement, restrictive policies in states where they exist
would be jeopardized. The majority in the instant case stated on p. 676 that:

. . . adherence to the domiciliary requirement is necessary if our states are reajly
to have control over the domestic relations of their citizens. ... In the Virgin
Islands incompatibility of temperament constitutes grounds for divorce. In
Connecticut it does not. . . . [I]t is all very well for the Virgin Islands to pro
vide for whatever matrimonial regime it pleases for people who live there. But
the same privilege should be afforded to those who control affairs in Connecti
cut.

The majority of the court believed it to be lack of due process for one state to

re-adjust the domestic relations between those domiciled elsewhere. Parties
cannot by their consent confer divorce jurisdiction upon a court which does
not have the authority to deal with the marital status of non-dormciliaries.

Although the court would have jurisdiction over the parties, it would not

have jurisdiction over the subject matter�the marriage relation. Kegley v.

Kegky, 16 CaL App. 2d 216, 60 P. 2d 482 (1936). And where the court is
without jurisdiction to render a valid decree it is proper for the judge, at any
tirne while the suit is pending, to dismiss it upon his own motion, Shelton v.

Shelton, 209 Ga. 454, 74 S. E. 2d 5 (1953).
It is noteworthy, as the dissent in the instant case pointed out, that if the

court's power over divorce depends upon personal jurisdiction, then due process
may be violated where the substantive law of a state to which neither spouse
has a domiciliary relationship is imposed. In such a case the court would
not have a sufficiently close connection with the marital relation in question
and could adversely affect the rights of a part}-. Cf. Home Ins. Co. v. Dick,
281 TJ. S. 397 (1930). The full faith and credit clause, TJ. S. Const.. Art. IV,
� 1. may demand that the Virgin Islands apply the divorce law of the domi

ciliary state, i.e. Connecticut. Cf. John Hancock Ins. Co. v. Yates, 299 TJ. S.
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178 (1936). For this reason the statute might be invalid not as an invasion
of the interests of the domiciliary state in the marital relation, but rather be
cause it prejudices the defendant's rights. In construing the second provision
of the statute it is reasonable to assume that the legislature did not intend
that a more stringent foreign divorce law was to be applied, but rather the
more liberal divorce law of the Virgin Islands. Thus, this choice-of-law ques
tion would have to be considered if the court's power to decide any divorce
case depended upon personal jurisdiction. See, Recent Decisions, 67 Harv.
L. Rev. 516 (1954).
Although the validity of the statute was determined prior to any collateral

attack in another state, a distinction, in respect to collateral attack, is to be
noted between ex parte proceedings and those where the court has personal
jurisdiction over both parties. An ex parte divorce at the domicile of one of
the parties is valid and is entitled to full faith and credit. Williams v. North
Carolina (I), supra. Personal jurisdiction over the defendant is not neces

sary. However, since it is ex parte, others may collaterally attack the decree
by showing that there was no domicile in fact, and hence no jurisdiction.
Williams v. North Carolina (II), supra. Nevertheless, a divorce decree ren

dered upon personal jurisdiction over both parties is res judicata as to the

parties who participated and had full opportunity to litigate the question of

domicile, unless they could attack it in the divorcing state. Sherrer v. Sherrer,
334 TJ. S. 343 (1948) ; re-affirmed in Coe v. Coe, 334 U. S. 378 (1948). Such
a decree is not subject to collateral attack elsewhere even by a stranger. Cook
v. Cook, 342 U. S. 126 (1951); Johnson v. Muelberger, 340 TJ. S. 581 (1951).
It has been suggested that only when the parties obtain jurisdiction by fraud

may such a decree be denied full faith and credit. Staedler v. Staedler, 6 N. J.
380, 78 A. 2d 896 (1951). However, the effect of the statute in the instant
case is to foreclose any opportunity to contest the issue of domicile. Thus,
decrees issued under it could be denied full faith and credit even though the

parties participated in the litigation. The result might be that Virgin Islands'
divorce decrees are shaky and uncertain.
It is submitted that the evidence provision of the statute is valid and with

in legislative competency. The majority in the instant case held that the evi
dence provision was purely arbitrary since there would be no substantial prob
ability of domicile from six weeks' residence in a jurisdiction. A statutory
presumption is said to satisfy due process if there is some rational relation
between the fact which creates the presumption and the fact to be presumed.
Tot v. United States, 319 U. S. 463 (1943) ; Mobile, J. & K.C.R.R. v. Turnip-
seed, 219 U. S. 35 (1910). The inference from the proof of the other must not

be purely arbitrary. Because the requirements for domicile not only include

a physical presence but an intention to reside permanently within the jurisdic
tion and make a home there, A. L. I. Restatement, Conflict of Laws � 15

(1934), the majority was of the opinion that there was no rational relation be-
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tween six weeks' residence alone and the inference of domicile. The court rea

soned that in many instances spouses journey to other jurisdictions and obtain

"quickie" divorces, which in most cases are uncontested, with intent to stay
no longer than is necessary. However, other statutory presumptions have

supplied an element of intent and have accorded facts greater probative value
than was accomplished by the instant statute. Adler v. Board of Education,
342 U. S. 485 (1952) (membership in any organization on a state's subversive
list was presumptive of intent to overthrow the government by force and vio

lence) ; Luria v. United States, 231 U. S. 9 (1913) (the fact that a naturalized
citizen makes his home abroad within five years of his naturalization is pre
sumptive that he fraudulently misrepresented his intention to adhere to the
United States when he applied for citizenship) ; Mobile, J. & K.CJIJI. v. Tur-

nipseed, supra, (where a moving train damages person or property, presump
tion is that the employees of the railroad were negligent) . Generally, the pre
sumption merely shifts the burden of producing evidence,Mobile, J. &� K.CJI.R.
v. Turmpseed, supra, but any shifting of the burden of persuasion would be

questionable. Western & Atl. R. Co. v. Henderson, 279 U. S. 639 (1929). The
burden of persuasion as to the fact of domicile remains upon the plaintiff and
the normal course of introduction of rebuttal evidence is in no way impeded.
It should be added, however, that the introduction of rebuttal evidence would
be unduly restricted if the second provision of the statute operates so as to
eliminate any necessity of proof of domicile even where the defendant's pur
pose in appearing is merely to contest jurisdiction.
Recently, it has been proposed that the requirement of domicile as a requi

site to divorce jurisdiction be eliminated. See Carey and MacChesney, Di
vorces by the Consent of the Parties and Divisible Divorce Decrees, 43 111. L.
Rev. 608 (1948). And it has been suggested that the concept that a divorce

proceeding is in the nature of an in rem proceeding be abolished and divorce
be treated as a proceeding in personam. See Corwin, Out-Haddockmg Had
dock, 93 U. Pa. L. Rev. 341 (1945). This appears to be questionable since
it involves a complete overthrowing of easting concepts based on a sensible

policy and would create needless confusion. ". . . It is conceivable that the
relation of matrimony, like any other matter based on consent, might be con

sidered the private affair of the parties to the agreement, to be entered into and
dissolved at will. But this is not . . . likely to be so long as so much of our
sodal structure, and hence our law, is built around family relationships.'' Good

rich, Conflict of Laws, 396 (3rd ed. 1949). Perhaps the problem is one best
solved by Supreme Court action in continuing to maintain the balance between
the interests of the state and of the individual in domestic relations.

W. NORMAN CWART.ES, JR.
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CONSTITUTIONAL LAW�The Distribution of the King James Ver
sion of the Bible, Accomplished Through the School System, is

Violative of Both the Federal Constitution and that of the State
of New Jersey.

The Gideons International, a non-profit Illinois corporation, whose object
is "to win men and women for the Lord Jesus Christ, through . . . (c) placing
the Bible�God's Holy Words�or portions thereof in hotels, hospitals, schools,
institutions, and also through the distribution of the same for personal use,"
began, in recent years, a campaign to make the so-called Gideon Bible avail
able to pupils in public schools throughout the country. The Gideon Bible
is the translation known as the King James version. The Board of Education
of Rutherford adopted a proposal whereby these Bibles, which included the
New Testament, Psalms and Proverbs, could be distributed, free of charge,
through the Rutherford schools. A request form for the parent's signature,
prepared by the Board of Education, was distributed to all students. Those
students, whose parents requested, were to be called by name to gather in
their home room after school to receive the Bibles. The purpose of the

gathering was to be unannounced, and only those to receive Bibles were

allowed to be present. Plaintiff, Tudor, an adherent of the Jewish religion, as

a New Jersey citizen, a taxpayer of Rutherford and a parent of a Rutherford

public school pupil, sought to enjoin this distribution. Held, permitting dis
tribution of the King James version of the New Testament violated the Federal
Constitutional provision prohibiting the making of any law respecting an

establishment of religion, and it also violated the New Jersey Constitution,
prohibiting establishment of one religious sect in preference to another. Tudor
v. Board of Education, 100 A. 2d 857 (N. J. Dec. 7, 1953).
The solution of this case depends upon the answers to three distinct ques

tions: (1) whether the plaintiff has sufficient standing to raise this Constitu
tional objection, (2) whether the Bible, particularly the New Testament, is
a sectarian book such as would be a preference of one religious sect over an

other, and, (3) if so, whether the action of the defendants violated this

provision.
Although the court made no mention of the proper standing of the plaintiff

to raise this constitutional issue, there remains some doubt, in the light of
Doremus v. Bd. of Education of Hawthorne, 5 N. J. 435, 75 A. 2d 880 (1950),
appeal dismissed 342 U. S. 429 (1952). Therein, the New Jersey court sus

tained the right of the public schools to open each day's class with the

reading of five verses of the Old Testament and the recitation of the Lord's

Prayer. The Supreme Court dismissed the appeal, with the assertion that the

petitioner did not have sufficient status to enable him to raise a constitutional

issue, since there was no showing of some measurable injury. On the facts

and decision of that case, the principal case could have been similarly decided.
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However, without discussing that matter, the court went right to the merits of

the constitutional controversy.
The problem of whether the Bible is a "sectarian book" has troubled many

courts, and has, perhaps, been the cause of more litigation in state courts

than any other in this field. The determination is often a factual one, depend
ing on the use to which it is put, whether to inculcate fundamental morality,
or to emphasize the teachings of a particular sect. Decisions upholding the

constitutionality of Bible reading are more numerous than those which con

demn it, and while some of these distinctions may be founded on differences
in the state constitutional provisions, there usually need be a determination of
whether the Bible is sectarian. In this regard, compare the reasoning in
Hackett v. Brooksville Graded School Dist., 120 Ky. 608, 87 S. W. 792

(1905); State v. Scheve, 65 Neb. 853, 91 N. W. 846 (1902); and Evans v.

Selma Union High School Dist., 193 Cal. 54, 222 Pac. 801 (1924); with
The People v. Board of Education, 245 111. 334, 92 N. E. 251 (1910).
New Jersey, itself, was but recently confronted with the problem. In Dore-

mus v. Bd. of Education of Hawthorne, 5 N. J. 435,, 75 A. 2d 880 (1950), the
petitioner sought to declare invalid certain acts of the New Jersey legislature
which provided for reading, without comment, five verses of the Old Testa
ment at the opening of each public school day. N. J. S. A. 18: 14-77. The

constitutionality of the statute was upheld, but the decision, because of the

wording of the statute involved, was necessarily limited to a decision on the
Old Testament. The court was careful to distinguish Herold v. Parish Board

of School Directors, 136 La. 1034, 68 So. 116 (1915), in which the New
Testament was involved. Equally careful was the court to limit the language
of the Superior Court, the decision of which was affirmed. The lower court

opinion reads, in pertinent part, "The King James translation of the Bible,
or any edition of the Bible, is not a sectarian book . . ." Doremus v. Bd. of
Education of Hawthorne, 7 N. J. Super. 442, 454, 71 A. 2d 732, 740 (1950).
This language, the broad extent of which was clearly dictum, was very properly
restricted by the New Jersey Supreme Court to read: "We consider that the
Old Testament, because of its antiquity, its content, and its wide acceptance,
is not a sectarian book when read without comment." Doremus v. Bd. of
Education of Hawthorne, 5 N. J. 435, 448, 75 A. 2d 880, 886 (1950). In
the Doremus case, the court also upheld the constitutionality of a statute

which permitted the recitation of the Lord's Prayer at the opening of each

day's class. N. J. S. A. 18: 14-78.
In the principal case, the court found abundant and uncontradicted evi

dence in support of the proposition that the New Testament was wholly un

acceptable as far as people of Jewish faith were concerned, and that the
Gideon Bible, composed mainly of the New Testament, was "a sectarian book,
the teachings of which are in conflict with the doctrines of his [plaintiff's]
religion and that of his child, ..." Tudor v. Board of Education, supra, at
866 et seq.
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Once having decided that the Gideon Bible is a sectarian book, the re

maining question was whether its distribution through the public schools fell
within the prohibitive clauses of the first amendment to the Federal Con
stitution and the like provisions of the New Jersey Constitution, Art. I, par. 4.
That the appropriate provisions of the First Amendment are made applicable

to the states through the Fourteenth Amendment, though long open to ques
tion, now admits of no doubt. Cantwell v. Connecticut, 310 TJ. S. 296 (1940).
Just what comes within the prohibitive language is not free from doubt. In
Everson v. Board of Education, 330 U. S. 1 (1947), at 15, Mr. Justice Black,
speaking for the Court, used the following dictum to explain it:

The "establishment of religion" clause of the First Amendment means at
least this: Neither a state nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or prefer one

religion over another. . . . No tax in any amount, large or small, can be levied
to support any religious activities or institutions, ... In the words of Jeffer
son, the clause against establishment of religion by law was intended to erect
"a wall of separation between church and State."

The similar language is found, quoted with approval and adopted, in McCollum
v. Board of Education, 333 TJ. S. 203, 210 (1948). In Zorach v. Clauson,
343 TJ. S. 306 (1952), which followed the rule of the McCollum case, though
expressly refusing to expand it to cover the particular situation involved, the
Court affirmed the constitutionality of the New York "released-time" program
of religious instruction, where the instruction was not held in the school.
Mr. Justice Douglas, speaking for the majority, said at 313-315:

We are a religious people . . . When the state encourages religious instruction
or cooperates with religious authorities by adjusting the schedule of public
events to sectarian needs, it follows the best of our traditions. ... To hold
that it may not would be to find in the Constitution a requirement that the

Government show a callous indifference to religious groups. That would be

preferring those who believe in no religion over those who do believe. . . . But

we find no constitutional requirement which makes it necessary for government
to be hostile to religion . . . The government must be neutral when it comes

to competition between the sects . . We follow the McCollum Case. But

we cannot expand it to cover the present released time program unless separa
tion of Church and State means that public institutions can make no adjust
ments of their schedules to accommodate the religious needs of the people. We

cannot read into the Bill of Rights such a philosophy, [emphasis supplied].

The Court clearly recognized the difficulties, when it said: "The problem, like
many problems in constitutional law, is one of degree." Zorach v. Clauson,
supra, at 314.
In the principal case, the defendants urged that there was no coercion,

therefore no interference with "free exercise". The court countered this argu
ment by adopting the words of Mr. Justice Frankfurter's concurring opinion
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in the McCollum case, supra, at 227 et seq.-. "That a child is offered an al

ternative may reduce the constraint : it does not eliminate the operation of
influence by the school in matters . . . outside the school's domain. . . . The
result is an obvious pressure upon children . .

It is submitted that this case represents a long step away from the policy
previously adopted in Xew Jersey, and exemplified in the Doremus and Ever
son cases. Therein the court sustained practices apparently more "discrimina

tory" than found here. The Lord's Prayer would seem to be as objectionable
to Jewish people as the Xew Testament. The Jewish children, in the Doremus

case, could only keep from hearing the Lord's Prayer recited by a positive
request to be excused; here, in order to participate, they would have to have
made a positive request. The difference is apparent. The Supreme Court has,
in the Zorach case, approved the doctrine of " " acrommodating"' religions, which
the Xew Jersey court had heretofore followed. It would seem that theory
would have been equally applicable here, especially in the light of that court 's
prior decisions in the Doremus and Everson cases.

RAYMOND W. BERGAX

CORPORATIONS�Ax Attempted Devise to a Corporation of Land
Which That Corporation Is Prohibited by a Constitutional and
Statutory Provision from Buying, Acquiring, Trading or Dealing
in. Is Absolutely Void and the Land Passes by the Laws of Descent
to the Helr at Law Who May Assert a Claim to the Land in a Suit
Against the Executor of the Estate and the Devisee.

Article 22, � 2 of the Constitution of Oklahoma provides in part: . . nor

shall any corporation doing business in this State buy, acquire, trade, or deal
in real estate for any purpose except such as may be located in such towns

and cities and as additions to such towns and cities, . . This constitutional
limitation upon the corporation is given effect in the statutes of Oklahoma with
a penal provision for the violation thereof. 18 OkL Stat. � 1.20 et seq. (1951).
By the will of Binline Fletcher certain land located outside of any city or

town or addition thereto passed to three residuary devisees owned and con

trolled by the Sisters of Saint Francis, a corporation organized under the laws
of Missouri. The will was admitted to probate by the county court of Okla
homa County and was appealed to the district court by A. J. Simler. the sur

viving brother and sole heir of the decedent. Pending appeal, Simler, as sole
heir, instituted this action in the United States District Court for Western
Oklahoma against the executor of the estate of the decedent and the Sisters
of Saint Francis seeking a declaratory judgment determining that this residuary
devise was void for want of capacity of the defendant corporation to accept,
receive, and own such a devise, and further determining that in regard to
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such real estate the decedent died intestate. On motion of the defendants,
the district court entered judgment dismissing the action. An appeal was

then taken to the United States Court of Appeals where judgment was re

versed. Held, an attempted devise to a corporation of real property which
that corporation is prohibited by the constitution and a statute of the state
from buying, acquiring, trading or dealing in, is absolutely void and the land

goes by intestacy to the heir at law who may assert a claim to the land
in a suit against the executor of the estate and the devisee. Simler v. Wilson,
210 F. 2d 99 (10th Cir. Nov. 9, 1953).
The problem involved here has been litigated in several instances but the

courts have been unable to agree upon the disposition of these cases. If the

premises in the reasoning of the court in the principal case are conceded, the
conclusion is the result of clear and unassailable logic. The court reasons

that the attempted devise to the corporation is void because the corporation is
forbidden by the constitution and the statutes of the state from holding real

property located outside of any incorporated city or town or addition thereto.
Since the devise is void, the land passes by the laws of intestacy to the heirs.
The heirs thus having title have a right to assert it in court.

If a devise of this nature is void, the conclusion of the court cannot be ques
tioned. If, however, the devise to the corporation is merely voidable, title
passes to the corporation; and although subject to attack by the state, the
title would not be subject to collateral attack by third parties such as the sole
heir at law as in this case. A few courts have held in harmony with the case

under discussion that a devise to a corporation of property in excess of the
amount which the corporation has power to hold either by limitations con

tained in the corporate charter or in the general laws of the state is absolutely
void and subject to collateral attack by the heirs. This view was expressed
by the Court of Appeals of New York in a case involving a devise to Cornell

University in excess of the amount authorized by its charter. Matter of

McGraw, 111 N. Y. 66, 19 N. E. 233 (1888). The courts of Kansas and

Rhode Island have also followed this rule. Kennett v. Kidd, 87 Kan. 652, 125

Pac. 36 (1912); Wood v. Hammond, 16 R. I. 98, 17 Atl. 324 (1889).
On the other hand, many courts have held such devises to be voidable, there

by passing title to the recipient corporation, subject to being defeated in a

direct proceeding by the state and free from the claims of heirs of the testator.

The issue came before the Supreme Court of the United States when the heirs

at law of a testator contested a devise to a corporation in an amount which

the charter of that corporation prohibited it from holding. The Supreme
Court held that a restriction upon the amount of land which a corporation can

hold "cannot be taken advantage of collaterally by private persons, but only
in a direct proceeding by the state which created it." Jones v. Habersham,
107 U. S. 174, 188 (1883). Similarly the Supreme Judicial Court of Massa
chusetts held that a devise to a corporation of an amount which a statute of
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the state prohibited the corporation from holding was merely voidable and was
� good as against everyone but the Commonwealth." Hubbard v. Worcester
AH Museum, 194 Mass. 280, 289; 80 X. E. 490, 494 (1907). Other courts
have also followed thi�5 view. Farrington v. Putnam, 90 Me. 405, 37 AtL 652

(1897); Hamsker v. Hamsher, 132 UL 273, 23 N. E. 1123 (1890).
The action in the principal case was instituted in the United States District

Court for the Western District of Oklahoma. The courts of Oklahoma had
never passed on the question whether devises like the one in question were

void or voidable. The district court held that the devise was voidable, sub
ject to attack only in a direct proceeding by the state, and therefore dismissed
the action of the heir. Simler v. Wilson, 110 F. Supp. 761 (W. D. OkL 1953).
In arriving at this conclusion the district court considered the effect of a con

veyance of land inter vivos to a corporation in violation of the Oklahoma con

stitutional and statutory prohibition involved in this case. Oklahoma courts

have agreed that such a conveyance passes to the corporation a voidable title
which can be assailed only in a direct proceeding by the state. Brown v. Caffs,
164 OkL 91, 22 P. 2d 1008 (1933). This view is universally recognized by
the courts. 7 Fletcher, Cyclopedia Corporations � 3501 (1931). The lower
court further points out that a corporation holding a voidable title under a

conveyance of this nature may convey a good title prior to the institution of
proceedings by the state. State ex reL Short v. Benevolent Inv. Sr Relief Ass'n,
107 OkL 228, 232 Pac 35 (1924). The court then reasons, at p. 766:

This court sees no logical basis upon which to distinguish a passing of title
inter vivos from a passing of title through devise insofar as the character of
the title transferred is concerned. The law conclusively establishes that con

veyances pass at least a voidable title: by analogy it seems inescapable that a
devise under a valid will also transfers at least a voidable title; this places Okla
homa in harmony with the rule recognized in a majority of the states.

The Circuit Court of Appeals reversed the judgment. The appellate court,
after pointing out that they were not considering a conveyance inter vivos

here, held that the attempted devise was absolutely void and not merely void
able. The court reasoned that the constitutional and statutory provisions ex

pressly prohibited the acquiring or holding of agricultural land by corporations,
with the result that the attempted devise to the Sisters of Saint Francis was

absolutely void. Since the devise was void, the land passed by the law of
descent to the plaintiff in this action as the sole heir at law of the testatrix.
The court held therefore that the plaintiff could maintain his action against the
executor of the estate and the Sisters of Saint Francis in order to assert his

right to the land. As authority for this holding, the court cited the McGraw

case, supra, and three other cases with similar holdings.
It is suggested that the court did not arrive at the most just determination

of the problem in holding the devise void. The result of this decision is to
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deprive the chosen beneficiary of the testatrix of the land in favor of a de
liberately excluded heir, on the basis of a legal prohibition imposed for the
economic good of the public as a whole, and not for the benefit of heirs as a

class. Moreover, the position that the effect of constitutional and statutory
regulations of the type in question is to render acts in violation of their pro
hibitions only voidable, not void, is sustained by the weight of authority.

JAMES A. JACKSON

CRIMINAL PROCEDURE�Federal Courts Have Power to Grant
Motion in Form of Writ of Coram Nobis, without Substantive Re
strictions Courts of Appeal Have Placed on It.

Respondent in 1939 had pleaded guilty to a federal charge in a district court
and had served a four-year sentence. In 1950 he was convicted by a New
York court on a state charge and sentenced to a longer term as a second
offender because of the prior federal conviction. He filed a writ of error

coram nobis in the United States District Court, where his first sentence was

imposed, seeking an order voiding the judgment on the ground that his con

stitutional rights had been violated through failure to furnish him with counsel.
Held, federal district courts have power to grant this motion in the form of
the ancient common law writ of coram nobis, which permits a court in certain
cases to retain jurisdiction and void its judgment after the convicted offender
has served his sentence. United States v. Morgan, 74 S. Ct. 247 (Jan. 4, 1954).
The opinion checks a great spate of procedural disorder in the lower federal

courts, but leaves in confusion the extent of the substantive rights protected
under this procedural revival. Difficulty arises because the writ would not

have been granted on the precise facts of this case either at common law or

as the use of the writ has been expanded by state and federal courts in the
last fifteen years.
Ever since the states began passing the multiple offenders statutes in the

early 1940's, the federal courts have been searching for statutory authority
which would enable persons who have served their sentences to upset con

victions. The Supreme Court not only had expressly reserved the decision
whether this procedural gap could be filled by reactivating the ancient writ
of coram nobis, United States v. Meyer, 235 U. S. 55, 69 (1914), but also
had taken a negative attitude toward the need for such an innovation stating
as recently as 1946, ". . . it is difficult to conceive of a situation in a federal
criminal case when that remedy would be necessary or appropriate." United

States v. Smith, 331 U. S. 469, 476 (1947).
An interesting pattern of yeas and nays has come out of the circuit courts

on this question. When the writ has been denied, it has been on the basis

of specific federal statutes. United States v. Kerschman, 201 F. 2d 682 (7th
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Cir. 1953), treated the writ as a separate civil proceeding and therefore held
it was expressly abolished by the Federal Roles of Civil Procedure 60b, as

amended 1948. Untied States v. Bradford, 194 F. 2d 197 (2d Cir. 1951),
cert denied, 343 U. S. 979 (1952), looked to the Federal Rules of Criminal
Procedure as grounds for the writ, and held that Rule 35 allowing for "the
correction of an illegal sentence at any time" does not mean the sentence

can be vacated altogether. A challenge made to a court's jurisdiction by some

one not confined under federal judgment must, therefore, be made under
Rule 34 which has a five day time limit See Young v. United States, 138
F. 2d 838 (5th Cir. 1943); Cook v. United States, 171 F. 2d 567 (1st Cir.
1948), cert denied, 336 U. S. 926 (1949). Cf. HoUoway v. United States,
89 TJ. S. App. D. C. 332. 191 F. 2d 504 (1951).
Since 1948 when 28 TJ. S. C. � 2255 (1952) was enacted, the most recent

cases denying the writ have done so under this statute. It provides that a

prisoner in custody under sentence of a federal court may claim release when
the sentence is imposed in violation of the Constitution or for other reasons

for which habeas corpus is usually available. It is further provided: "A motion
for such release may be made at any time." Many courts have said Congress
intended to supersede the common law writ of coram nobis in enacting this
statute and that only one who is in custody can obtain any relief. Owens v.

United States, 174 F. 2d 469 (5th Cir.), cert denied, 338 TJ. S. 906 (1949);
Lopes v. United States, 186 F. 2d 707 (9th Or. 1950); United States v.

Lavette, 194 F. 2d 202 (2d Cir. 1952). The Revisers Note to the statute

explains that it "restates, clarifies and simplifies the procedure in the nature

of the ancient writ of error coram nobis." H. R. Rep. No. 308, 80th Cong.,
1st Sess. A-180 (1947). But the purpose of this statute as explained in United
States v. Haytnan, 342 TJ. S. 205 (1952), is simply to alleviate the congestion
of habeas corpus cases in those districts where federal penitentiaries are

located; the statute was not intended to be exclusive or to deprive prisoners
of other remedies open to them before it was passed.
Unlike the federal courts which have denied coram nobis on grounds of

the above statutes, those federal courts which have granted the writ have
not pointed to any statute as affirmative authority even though federal criminal
jurisdiction is admittedly statutory. Some have terminated their reasoning
after proving the above statutes did not prohibit coram nobis. Griffin v. United
States, 175 F. 2d 192 (6th Cir. 1949); United States v. Morgan, 202 F. 2d
67 (2d Cir. 1953). Others, ignoring statutes, have simply decided that ". . .

a court is not helpless to remedy an injustice, if one is proved to have been

committed, which goes to the extent of depriving a man of his constitutional

rights." United States v. Steese, 144 F. 2d 439, 442 (3rd Cir. 1944). See
Robinson v. Johnston, 118 F. 2d 998 (9th Cir.), cert denied, United States
ex rel. Robinson v. Johnston, 314 U. S. 675 (1941); Roberts v. United States,
158 F. 2d 150 (4th Cir. 1946); United States v. Monjar, 64 F. Supp. 746

(D. Del. 1946).
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The Supreme Court majority opinion is unique, except for one concurring
opinion, United States v. Steese, supra, in that specific statutory authority
is suggested as a basis for granting of the writ: "... the power to grant such
relief, if it exists, must come from the all-writs section of the Judicial Code."
United States v. Morgan, 74 S. Ct. 247, 250. This statute allows federal courts
to issue "all writs necessary or appropriate in aid of their respective juris
dictions agreeable to the usages and principles of law." 28 U. S. C. � 1651
(Supp. V, 1952). On referring to this section, the Court asks the question
whether it actually gives the federal courts the power to employ coram nobis.
The opinion neither argues, nor answers this query. It simply states at 252,
"We do not think that the enactment of � 2255 is a bar to this motion, and
we hold that the District Court has power to grant such a motion." There
fore, although some affirmative statutory authority is suggested as a basis for

granting this writ, the absence of any interpretation or construction of the
statute leads one to think that the same substantive reasons which impelled
the lower federal courts to allow the writ motivated the Supreme Court. The

closing words of the opinion are indicative of the underlying reasons for

reactivating this ancient procedural remedy: "Although the term has been

served, the results of the conviction may persist. Subsequent convictions

may carry heavier penalties, civil rights may be affected." United States v.

Morgan, supra, 253.

Procedurally the reasoning is neither strong nor extended. Ordinarily the
federal courts try to find specific statutory authority for criminal jurisdiction.
Thus the weakness of the Supreme Court approach appears when it, like the
lower federal courts, weighs its opinion with arguments on the absence of

statutory prohibition and on the urgent substantive need without any real

analysis of affirmative statutory grant. But unlike the lower courts, the

Supreme Court also alludes to some statutory authority as the basis for the
writ and thus gives the procedural problem a unified approach. Instead of
miscellaneous attacks formerly given the writ of coram nobis, every decision

granting such a motion now must turn toward the all-writs section of the
code and cannot use 60b of the Federal Rules of Civil Procedure, 28 U. S. C.

� 2255, or the Federal Rules of Criminal Procedure to extend or limit its

scope.
Substantively, however, the Supreme Court opinion leaves a large area of

doubt on the extent of the rights protected by the reactivation of coram nobis.
The right to the writ at common law was closely defined. The trial court

was allowed to retain its jurisdiction after the end of the term to correct

certain errors of fact not appealable because they were outside the record,
which were unknown at the time of trial and which if known would have

prevented the rendition of a verdict. The cases were restricted to clerical

error, coverture, infancy, death of a party before judgment and insanity at

the time of pleading. Frank, Coram Nobis (Newkirk Association Inc., 1953).
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The state and circuit courts extended the scope of the writ to meet the require
ments of the Supreme Court in Mooney v. Holokan, 294 TJ. S. 103 (1935), for
a post trial procedure to test whether charges and convictions were made in
violation of due process. In cases where habeas corpus was not available,
coram nobis was granted to vacate a judgment where guilty pleas were ob
tained through fraud, duress, mistake, where convictions were based on per
jured testimony and where there had been a deprivation of the right to

counsel. United States v. Steese, supra; Garrison v. United States, 154 F. 2d
106 (5th Cir. 1946); Note, 59 Yale L. J. 788 (1950).
However, the state and federal courts have consistently imposed certain

restrictions on the availability of coram nobis:
1. Actual injury must be shown to the defendant. Therefore the petitioner

must not only aver he is not guilty but must set forth facts constituting a

good defense in such detail that the court can weight the substance of it.
2. A judgment must at some time become final since the disadvantage to

the Government of a second trial through the death of witnesses and fading
memories becomes increasingly greater. Therefore laches will bar the writ,

(Also a limitation at common law.)
3. For the same reason a defendant, if he had an opportunity to raise the

question at the time of his conviction as a second felony offender, is later

estopped to do so. Pierce v. United States, 157 F. 2d 848 (5th Cir. 1946);
United States v. Rockower, 171 F. 2d 423 (2d Cir. 1948); United States v.

Moore, 166 F. 2d 102 (7th Cir. 1948); Bice v. United States, 177 F. 2d 843

(4th Cir. 1949); Farnsworth v. United States, 91 TJ. S. App. D. C. 121, 198
F. 2d 600 (1952).
The Supreme Court in handling state cases of coram nobis has recognized

these same limits. In Bronson v. Schulten, 104 TJ. S. 410 (1881), it affirmed
a state court's denial of coram nobis, saying "... the carelessness and laches
of the plaintiffs place them outside any rule justifying relief." In Gayes v.

Xew York, 332 TJ. S. 145 (1946). where the petitioner had not attacked the

infirmity of the first sentence when the second sentence was imposed and he
had had full opportunity, he was later foreclosed from doing so. And finally in
Hysler v. Florida, 315 TJ. S. 411 (1941). the Supreme Court independentiy
examined the affidavits of the petitioner and determined that the correct ground
for denying the writ was the insubstantiality of the petitioners claim of in
nocence even though the Florida court had refused it on other grounds. See
also Taylor v. Alabama, 335 U. S. 252 (1948).
Adherence to the limits imposed by the state and lower federal courts and

by the Supreme Court in its review of state decisions clearly would make the
instant case an improper one for allowing a motion in the form of coram

nobis. As the minority opinion points out, respondent waited more than twelve

years after being sentenced on the federal conviction and more than eight
years after the federal sentence was completed. He . . did not allege his
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innocence of the federal charges or set forth any facts from which innocence
could be inferred. And respondent has attempted no explanation of his pro
longed delay in seeking to remedy the asserted violation of his constitutional
rights . . ." United States v. Morgan, supra, 254.
Although the majority opinion does allude to laches in passing, its action

in the case leaves open to speculation how closely the court is going to scrutinize
the previously accepted limitations on coram nobis and exposes the possibility
of enlarging the substantive rights of an accused both as to the time in which
he may return to a court to have a judgment vacated, and as to the necessity
of having substantive proof of actual innocence before he is admitted in
court. The increased solicitude of the Supreme Court for the rights of an

accused seems to be moving toward allowing an ex-convict back into court
as long as he lives, without any substantial proof of his innocence, on the
chance that somehow he was originally deprived of procedural due process.

ANN SCHAFER

DOMESTIC RELATIONS�Where a Party Obtains a Divorce by Con
cealing His Own Misconduct, Which if Revealed Would Have
Been a Bar to the Action, the Court, upon Learning the True

Facts, Will Vacate the Decree on Its Own Motion.

The plaintiff filed a petition for divorce alleging that he had married the
defendant in 1926 and that she had deserted him in 1944. The action was not

defended and a hearing resulted in the granting of a decree nisi in favor of
the plaintiff. Six days later, the plaintiff appeared before the same court in
another action, during which a woman, not the defendant in the divorce

proceeding, testified that she had lived with the plaintiff as his common law
wife since 1944. Common law marriages are not recognized in Delaware.
The court, recognizing the plaintiff and taking judicial notice of the effect
of the testimony elicited, directed the issuance, on its own motion of a Rule
to Show Cause why the decree nisi should not be vacated, which rule was

subsequently returned. Held, the public policy of the state is opposed to the

granting of a divorce decree to one who is guilty of uncondoned adultery,
consequently the decree nisi will be vacated. Street v. Street, 101 A. 2d 803

(Del. Super. Dec. 29, 1953).
The problem presented in the instant case involves the active participation

of the state in divorce proceedings in order to protect the state's interest in the

marital res. That the state has such interest has been uniformly recognized.
27 C. J. S., Divorce � 8 (1941); Story, Conflict of Laws � 200 (8th ed. 1883).
The implementation of the state's prerogative in this respect has taken varied

forms throughout the United States. Since the divorce action as it is known in

this country is purely of statutory creation, state legislatures play an exclusive
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role as the definers of divorce laws and the extent of the state's participation in
the attempted dissolution. In some jurisdictions, statutes provide for the active

participation by the state, in the person of the attorney general, where no de
fense is interposed in a divorce action. Waites v. Wattes, 220 Ky. 251, 294
S. W. 1072 (1927). A few states have adopted the practice of requiring the

presence of a state-appointed divorce proctor who is a party to the action to

such an extent that he must be served with process. Re Estate of Stewart, 110
Or. 408, 223 Pac 727 (1924). Independent of any statute, however, it has long
been recognized that the court should be acutely aware of the state's interest
in the marital bond; in the words of one court, "the public is represented by
what is called the conscience of the court," Duerner v. Duerner, 142 X. J. Eq.
759, 61 A. 2d 307 (1948).
In the instant case, the court's role as protector of the state's interest had

been formulated by an act of the legislature which provides, 13 Del. C. � 1524

(1953):
No decree for divorce shall be granted, if it appears to the satisfaction of the

court that the suit has been brought by collusion, or that the plaintiff has pro
cured or connived at the offense charged, or has condoned, or has been guilty of
adultery not condoned.

Section 1 534 of title 13 provides that a decree nisi shall become final upon the
expiration of three months unless "the court, before the expiration of said period
for sufficient cause, upon its own motion. . . . otherwise orders."
The court in the instant case reasoned that 'the dear mandate of the statute"

was such as to preclude it from assuming a passive attitude. Pointing out that
"The bar of the Statute does not remain dormant until a spouse may choose
to defend and invoke it," the court held that a plaintiff in an uncontested di
vorce action must himself be free of immoral conduct, which would be a valid
defense if the other party had chosen to raise it. The similarity of this reason

ing to the "clean hands" doctrine of the equity courts is obvious. Indeed, it
has been generally held that while a divorce action is not technically within
the ambit of equity's jurisdiction, the courts will often apply the rules and

principles of the chancellor's court Johnson v. Johnson, 240 S. W. 2d 184

(Mo. App. 1951).
The practical difficulty facing the court in the instant case, and in all such

cases where the action is uncontested, consists in the forcible repression of the
parties within the marital bond against their wills. At least one authority has

reproached the courts for obstructing "the path of the parties seeking this

remedy". 1 Bishop, Marriage and Divorce � 47 (5th ed. 1873). The court

here asserts, however, that "a divorce case is more than a private controversy
between the parties." Courts in other states have upheld the doctrine that mar

riage is not a mere contract, but a status defined and established by law. Fisher
v. Fisher, 95 Md. 314, 52 Ad. 898 (1902) ; Skeehan v. Sheekan, 22 X. J. Super.
326, 92 A. 2d 45 (1952); Matovcik v. Maiovcik, 173 Pa. Super. 267 (1953).
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In the Fisher case, supra, the trial court had dismissed the petition for di
vorce after taking notice of a prior proceeding in which it had been determined
that both parties were guilty of adultery. The Court of Appeals, in affirming
the judgment of the lower court, held the trial judge to have been "fully justi
fied" in closely scrutinizing the proceedings to prevent suppression or perversion
of important facts. The holding in the Fisher case has received the recent

approval of the Court of Appeals of Maryland, when it was cited as authority
for the principle that public morality requires that a decree be refused to a

party not deserving it, even though no defense is made. O'Donnell v. O'Donnell,
99 A. 2d 741 (Md. 1953).
The question of in pari delicto in divorce proceedings has engendered contro

versy in recent years and has caused many courts to re-appraise the wisdom
of the state's close scrutiny of the conduct of the parties. Not infrequently
the demand has been made for "an injection of realism into the law of domestic
relations." See the dissent of Brand, J., in Evans v. Evans, 176 Or. 403, 423,
157 P. 2d 495, 502 (1945). In the Evans case, the dissenting judge was of the

opinion that although in legal theory a divorce action is an adversary proceed
ing, seldom is the action contested, absent a dispute concerning property rights,
since neither party desires the retention of the marital status. The repudiation
of the principle that divorce is a remedy for an innocent spouse has also mani
fested itself in the doctrine of comparative rectitude in cases involving re

crimination. Vanderhuff v. Vanderhuff, 79 U. S. App. D. C. 153, 144 F. 2d
509 (1944). Although, strictly speaking, the doctrine of comparative rectitude
has no immediate application in the instant case because of the plaintiff's
fraudulent concealment of his misconduct, it is obvious that an espousal of the
"realistic approach" to the in pari delicto problem would tend to color the think

ing of the courts in all cases where the conduct of the parties may constitute
a bar to the action. That such "realism"' has been injected in the law of do
mestic relations is evidenced, in some states, by the acts of state legislatures
in modifying recrimination statutes and in the courts by the liberal interpreta
tion of already existing statutes. See 25 Ore. L. Rev. 63 (1945).
The liberalization of divorce beliefs in this country during the past three

decades has facilitated the obtaining of divorce decrees. In instances where the

legislatures have refused to relax statutory requirements, pressure has been

exerted upon the courts in an attempt to achieve the desired end. Unfortu

nately, the conception on the part of a few courts of society's interest in the

attempted dissolution of marriages has left much to be desired. In the light of
this development, the position of the court in the instant case is a salutary and

refreshing one. It is submitted that the real value of the court's holding lies,
not in the novelty of its doctrine, but in a lucid and much-needed re-affirmation

of the court's duty to be vigilant lest the marital bond be lightly cast aside.

The court's holding is entirely consistent with public policy which seeks to pro
tect and preserve the most basic and important of society's institutions. The
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demand for change if change be needed, should be addressed, not to the courts

but to the legislature.
JOSEPH T. WALSH

EVIDENCE�Where One is Charged with Drunken Driving, the Prose
cution May Comment Upon the Accused s Refusal to Submit to
an Intoxometer Test.

The appellant, a resident of CaHfornia, was arrested in that state and charged
with drunken driving. When requested to take the intoxometer test, consisting
of breathing into a balloon, he refused. At trial, his refusal was commented

upon by the prosecution. Appeal was brought on grounds that the court erred
in pennitting comment. Held, that since comment can be made of the accused's
failure to take the stand, he is not deprived of one of his constitutional guar
antees when the prosecution comments upon the defendant's failure to submit
to an intoxometer test requested by the police; and that such a refusal is ad
missible as circumstantial evidence to be considered by the jury in determining
the innocence or guilt of the accused. People v. McGinnis, Cal. Sup. Ct. App.
Dept., Nov. 23, 1953.
The great majority of the courts have held that the privilege against self-

incrimination is restricted to testimonial utterances and does not include physi
cal tests forceably given. People v. Haeussler, 41 Cal. 2d 256, 260 P. 2d 8

(1953); People v. One 1941 Mercury Sedan, 74 Cal. App. 2d 199, 168 P. 2d
443 (1946); State v. Smith, 91 A. 2d 188 (Del. 1952); 8 Wigmore, Evidence
� 2263 (3d ed. 1940).
Where the accused is required to put on his hat, stand up in court, or perform

sirnilar acts for the purpose of identification, the courts have almost unani

mously held that the privilege against self-mcrimination has not been violated.
In spite of the fact that such a test is also used to establish other elements of
the charge against the accused, most courts, in conformity with the above dis

tinction, admit the results of the tests into evidence. Holt v. United States, 218
U. S. 245 (1910); Barrett v. State, 190 Tenn. 366, 229 S. W. 2d 516 (1950);
State v. O'Xeal, 210 S. C. 305, 42 S. E. 2d 523 (1947).
Although the purpose of the drunkometer test was to establish criminal in

sobriety, the results of the test would, irrespective of the privilege, be admissible
since California has steadfastly held that the privilege against sdf-mcrimination
is restricted to testimonial utterances. People v. Tucker, 88 Cal. App. 2d 333,
198 P. 2d 941 (1948); People v. Trujillo, 32 Cal. 2d 105, 194 P. 2d 681

(1948).
In Twining v. New Jersey, 211 U. S. 78 (1908), the Supreme Court decided

that the scope of the privilege against self-mcrimination on the state level was
a matter entirely within the province of the state and not subject to federal
interference. Recently, however, the Supreme Court has cast doubt upon the
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rights of the states in employing methods of physical compulsion which so shock
the sense of decency and justice that a violation of the due process clause of
the Fourteenth Amendment resulted. In Rochin v. California, 342 U. S. 165

(1952), the Supreme Court held that the forceful extraction of morphine cap
sules from a man's stomach by means of a stomach pump was such a shocking
incident that the due process clause of the Fourteenth Amendment had been
violated. Mr. Justice Frankfurter, speaking for a majority of the court stated
therein at 173:

It would be a stultification of the responsibility which the course of constitu
tional history has cast upon this Court to hold that in order to convict a man the
police cannot extract by force what is in his mind but can extract what is in his
stomach.

This decision indicates that evidence which might not be privileged under state
rulings as to what is self-incriminating, may nevertheless be inadmissible if

gained through methods which violate due process of law. Perhaps a privilege
for bodily immunity is being developed under the import of the due process
clause. If so, its scope has not yet been determined although it would seem

that tests requiring the invasion of a foreign substance into the blood stream in
order to gain evidence would be within the protection afforded by the "priv
ilege".
Between the protection afforded by the privilege against self-incrimination,

and the protection afforded by the due process clause of the Fourteenth Amend

ment, lies an area in which the accused can be forced to submit to chemical
tests. The instant case probably lies within that area. Since the drunkometer
test is not testimonial, the majority of the courts would not afford the protec
tion of the privilege against self-incrimination; nor is it likely that forcing one

to blow into a balloon is of such a nature as to be in violation of due process.
In State v. Smith, supra, at 193, the court, referring to the Rochin case stated:
"... those acts constituting behavior repugnant to the decencies of civilized
conduct and amounting to an invasion of the due process clause of the Four

teenth Amendment cannot be catalogued. Each case must be determined upon
the factual circumstances then existing." It seems unlikely that blowing into
a balloon will be so catalogued.
Where neither the self-incrimination privilege nor the due process privilege

applies, the right of the prosecution to comment upon the accused's failure to

submit to a test is unquestioned. Where self-incrimination is involved the
federal courts do not allow comment. 18 U. S. C. � 3481 (1952). However, it
was held in Adamson v. California, 332 TJ. S. 46 (1947), that the states were

not bound by federal procedure and comment by state prosecutors is permis
sible. Although most state courts do not permit comment, the Penal Code of

California Pt. 2, Tit. 10, Ch. 2, � 1323, expressly authorized comment upon
the defendant's failure to take the stand. Clearly, then, refusal to submit to
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an intoxometer test, whether it be self-incriminatory or not, would be subject
to comment in a California state court.
But if the present test is a violation of due process, as is stomach pumping,

then the question of comment on refusal to take the test involves more than
the privilege against self-incrimination. The Rochin case did not discuss such
comment since the test was taken and its results introduced. It seems likely,
however, that if there had been a refusal to permit stomach pumping, and
comment on this refusal was later admitted, the Supreme Court would have
followed the "hands-off" doctrine of the Adamson case. If so, the present
decision is correctly reasoned, even though the drunkometer test might eventu
ally be held to be a due process problem rather than only a self-incrimination

problem.
ROBERT G. CUTLER

LABOR LAW�Discharge of Employees for Distributing Handbills
Impugning Quality of Employer's Product and Making No Refer
ence to Labor Controversy Was Discharge "For Cause" within
Meaning of � 10 (c) of Taft-Hartley Act and Hence Such Dis
charge Was Not Violation of � 8 (a) (1) of Act.

The Jefferson Standard Broadcasting Company initiated, in 1949, the first
and at that time the only television service in Charlotte, North Carolina. In

July, 1949, negotiations between Local Union No. 1229, International Brother
hood of Electrical Workers, AFL�representing the 22 technicians employed
by the company�and the company reached an impasse, and for six weeks the

employees peacefully picketed the company's station but continued to work.
No exception was taken to this conduct. In August, 1949, some of the tech
nicians began a new kind of attack on the employer by circulating a handbill
denouncing the inferior equipment and programs without referring to the
labor dispute. It was signed, "WBT Technicians". Ten of the technicians
were discharged by the company after being charged with either sponsoring
or distributing the handbill. The union filed unfair labor practice charges
with the National Labor Relations Board, alleging that the company had
violated �� 8 (a)(1) and (3) of the National Labor Relations Act, 49 Stat.
449 (1935), as amended 61 Stat. 136 (1947), 29 U. S. C. � 141 (Supp. V
1952). The board ordered reinstatement of one of the workers finding he had
not been associated with either sponsorship or distribution of the handbill.
As to the other nine, the board overruled its trial examiner and upheld their

discharges on the ground that this employee activity went "beyond the pale"
of the protection of � 7 since it was "indefensible" under the circumstances.

Jefferson Standard Broadcasting Company, 94 N.L.R.B. 1507 (1951) (one
member dissenting) . The union appealed to the United States Court of Appeals
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for the District of Columbia Circuit, and, in 1952, that court remanded the
case to the board for further consideration and for a finding as to the "unlaw
fulness" of the conduct in question. 91 U. S. App. D. C. 333, 202 F. 2d 186
(1952). The Supreme Court granted certiorari, 345 U. S. 947 (1953). Held,
Discharge of employees for sponsoring or distributing handbills making a pub
lic, disparaging attack upon the quality of the company's product, in a manner
calculated to harm the company's reputation and reduce its income, is dis
charge "for cause" and not violative of �� 8 (a)(1) and (3) of Act. NLRB
v. Local Union No. 1229, International Brotherhood of Electrical Workers, 74
S. Ct. 172 (Dec. 7, 1953).
Section 7 of the Act guarantees to employees the right to self-organization,

to form and assist labor organizations, to bargain collectively through repre
sentatives of their own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid. Section 8 (a)
provides: "It shall be an unfair labor practice for an employer� (1) to inter
fere with, restrain, or coerce employees in the exercise of the rights guaranteed
in section 7", and, "(3) by discrimination in regard to hire or tenure of em

ployment or any term or condition of employment to encourage or discourage
membership in any labor organization . . ." Section 10(c), in part, forbids
the board to require the reinstatement of a discharged employee if such em

ployee was discharged for cause.

The board in the instant case conceded the "lawfulness" of the objective,
i.e., to extract a concession from the employer with respect to the terms of em
ployment, but found that the means used "were hardly less 'indefensible' than
acts of physical sabotage." 94 N.L.R.B. at 1511. See Brown Radio Service
and Laboratory, 70 N.L.R.B. 476, 478 (1946). The handbill in question asked
if Charlotte was a "second class city" and then alleged that the station pre
sented too much old film, not enough "live" shows, and no local programs.
It concluded that since other leading American cities enjoyed better type pro
grams, the employer must consider Charlotte a second-class community. There
was no showing that this attack was factually inaccurate.
The board was of the opinion that because the employees undertook to

alienate their employer's customers by impunging the quality of his product
and because they did not indicate a desire to secure benefit for themselves,
as employees, their activities were not "concerted", within the meaning of � 7,
and hence, they were cut off from the protection that section affords. Mem
ber Murdock's dissent relied, in part, on NLRB v. Peter C. K. Swiss Choc. Co.,
130 F. 2d 503 (2nd Cir. 1942), where Judge Learned Hand at p. 506 stated:

... so long as the "activity'' is not unlawful, we can see no justification for
a discharge . . . [not unlawful activity] may be highly prejudicial to its em

ployer; his customers may refuse to deal with him, he may incur the enmity
of many in the community whose disfavor will bear hard upon him; but the
statute forbids him by a discharge to rid himself of those who lay such bur-
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dens upon him. Congress has weighed the conflict of his interest with theirs,
and has pro tanto shorn rtfrri of his powers. [Emphasis supplied.]

The majority of the board distinguished the facts of the Peter C. K. Swiss
Choc, case from those of the instant case.
A fundamental and often far-reaching duty of the board is to determine

which �'concerted activities" fall within the protective ambit of � 7. No dis
cretion is required, of course, in denying protection to those activities expressly
prohibited by the Act, vis., jurisdictional strikes, secondary boycotts and
strikes for recognition in defiance of a certified union. Xor is it seriously con

tended that the board protect employees resorting to ' unlawful'' means, South
ern S3. Co. v. XLRB, 316 U. S. 31, 40 (1942). XLRB v. Sands Mfg. Co.,
306 TJ. S. 332, 344 (1939), SculUn Steel Company, 65 XX.ILB. 1294 (1946),
enforced as modified, 161 F. 2d 143 (8th Cir. 1947); or seeking ''unlawful''

objectives, Hoover Co. v. XLRB, 191 F. 2d 380 (6th Cir. 1951).
The court of appeals in the instant case defined as "unlawful", and would

have thus withdrawn the protection of � 7 from them, activities which contra

vene either specific provisions or policies of the Act (or related federal statutes)
or specific rules of other federal or local law not incompatible with the Act

Holding that activity falling outside these categories is not to be denied the

protection of � 7, the lower court found that the boards findings in the instant
case did not support its conclusion that the activity was unprotected, and on

remand, the board was instructed to make a determination as to "unlawful
ness".
The position of the board was that concerted activities may be unprotected

though not unlawful Various conduct, although not independently unlawful,
might be in the circumstances so improper, because of the objective sought
or the means pursued, as to be '^defensible''. In one of the board's earlier
decisions, � 7 was interpreted to mean that not all activity sanctioned by a

union or otherwise in the nature of collective action, is protected. The board
asked then, as in the instant case, whether a particular activity was so inde

fensible, under the circumstances, as to warrant the employer in discharging
the employees for certain union activity. Harnischfeger Corp., 9 XX.RJi. 676,
686 (1938). Subsequent Supreme Court decisions, moreover, have widened
the area of "unprotected" concerted activities. See XLRB v. Rockaway Xews

Co., 345 TJ. S. 71 (1953) ; XLRB v. Fansteel Corp., 306 TJ. S. 240 (1939).
In Auto. Workers v. Wis. Board, 336 TJ. S. 245 (1949), the Supreme Court

quoted from the dictum of the Harnischfeger case, supra, and the door was

open to speculation as to whether the Court had accepted the board's Harnisch

feger rationale m toto, in part, or at all The board argued, in the instant case.
that the Supreme Court indicated its approval, in the Auto. Workers case, of

withdrawing protection of � 7 in certain cases where a concerted activity is

lawful as to means and objectives. The court of appeals disagreed. It
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interpreted the Auto. Workers holding to mean that a state statute, prohibiting
certain concerted activity, neither forbidden nor legalized by the Act, was not
in conflict with the Act. Activity in violation of valid state laws, therefore,
would fall outside the protection of � 7, because it was "unlawful" and not
because it was "indefensible". It is clear, concluded the court of appeals, that
the Supreme Court was thinking in terms of "lawful" and "unlawful" as the
criteria for the application of protection under � 7.
In The Hoover Company, 90 N.L.R.B. 1614 (1950), the board laid down

a broad statement of policy, at 1621, recognizing that it is compelled to de
termine whether the objectives of concerted activity are independently unlaw
ful or inconsistent with the basic policies of the Act or of other pertinent fed
eral statutes. "We are not free, however, to measure concerted activity in
terms of whether the conduct is wise or fair, or satisfies standards which we

think desirable." Even if the board were correct in inferring, from the Auto.
Workers holding, Supreme Court approval of its criterion as spelled out in the
Harnischfeger case, supra, the inconsistency between this and the language
used in the Hoover case is no less unresolved.
Mr. Justice Burton, delivering the opinion of the Court in the instant case,

agreed with the board that the discharge of the technicians was "for cause"
within the meaning of � 10(c) of the Act. The Court observed that disloyalty
to an employer is an elemental cause for discharge. The cooperation between
employer and employee that the Taft-Hartley Act seeks to strengthen is born
of loyalty to their common enterprise. The Court pointed to the conference

report that led to the enactment of the law: "the courts have firmly established
the rule that under the existing provisions of section 7 of the National Labor
Relations Act, employees are not given any right to engage in unlawful or
other improper conduct . . ." H. R. Rep. No. 510, 80th Cong., 1st Sess. 38-39
(1947). The Court recognized the problem of the board in determining in any
particular case whether discharges were made, in fact, because of "good cause"
or because of some protected concerted activities.
It is noteworthy that the board, in its original decision, did not decide whether

the discharges would have been justified had the technicians uttered their

disparagement of the product in the context of a conventional appeal for sup
port of the union in the labor dispute. Having omitted all reference to the
labor controversy, and having attacked policies of the company having no dis
cernible relation to that controversy, the employees, the Court held, were de

prived of the protection of � 7. "The fortuity of the coexistence of a labor dis

pute affords these technicians no substantial defense."
The dissent by Mr. Justice Frankfurter, with whom Justices Black and

Douglas join, disapproves of floating such "imprecise notions as 'discipline' and
'loyalty' in the context of labor controversies . . ." He suggests that many of
the legally recognized tactics of labor would be considered "disloyal" when
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applied to friendly personal relations between men. Which test�the court of

appeals' " legality" test or the board's "^defensible" test�the Court approves
is not made clear. The dissent points out that it is difficult to read into the

majority opinion an acceptance of "indefensible" as the test; . . nor does
the majority reject the Court of Appeals' rejection of that test." In any event,
the issue is not whether the Court should sustain the board's order but whether
the court of appeals was correct in finding that the board employed an im

proper standard as the basis for its decision.
It is submitted that this decision will create as many problems as it has re

solved. Does the Court imphedly authorize discharge for disloyal concerted
activity that is tied directly to a labor dispute? What of employees in a

defense plant who report that their company is making defective goods? As

suming the employees in the instant case would have been immunized from

discharge had they properly identified the handbill with their controversy with
the company, would a showing that the accusations were, in fact, untrue, then
remove them from the protection of � 7? These questions go unanswered.
Prior to this decision, the board itself restricted the application of its "inde
fensible" test to instances in which the means employed involved violence or

similar conduct. See The Hoover Company, supra, at 1621. If the board
infers from the instant holding, Supreme Court authority to apply its own sub

jective standards as to what are "proper" weapons in a labor dispute, serious
constitutional questions will be raised. It is likely that the board and the
courts of appeals will find little guidance for future cases from this decision.

RICHARD B. LAVESE

LABOR LAW�State Courts Cannot Enjoin Peaceful Organizational
Picketing of an Interstate Trucking Business even though the

State Court Finds Such Conduct Violates State Law.

Trucking business operators brought an action to enjoin picketing of its

loading platform by Local 776 of the Teamsters Union. Four of the petitioner's
twenty-four employees were members of the union. Xo controversy, labor

dispute or strike was in progress and the conduct of the pickets was orderly and
peaceful. Nevertheless, the lower Pennsylvania state court enjoined the picket
ing, after finding that its purpose was to coerce the employer into compiling.
or influencing, his employees to join a union�a violation of the Pennsylvania
Labor Relations Act. The Supreme Court of Pennsylvania reversed the decree
and dismissed the bill for want of jurisdiction, and the operators brought certio
rari to the Supreme Court. Held, the state court could not adjudge the contro

versy and extend its own form of relief since the employer's business affected in
terstate commerce, and the control, or regulation, of such picketing fell exclu

sively within the jurisdiction of the Xational Labor Relations Board. Garner v.
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Teamsters, Chauffeurs and Helpers Union No. 776, 74 Sup. Ct. 161 (Dec.
14, 1953).
This problem of federal-state jurisdiction involved in the Garner case has

its origin not in the field of labor relations, but in earlier constitutional law,
where it was established that the affirmative grant to Congress of the power
to regulate interstate commerce, coupled with the federal supremacy clause
of the Constitution, enables Congress, through the exercise of this plenary
power, to close the door completely to state regulation. Gibbons v. Ogden, 9
Wheat. 1 (U. S. 1824). However, Congress often chooses to regulate only a

limited portion of a particular subject. The question then arises: What is the
fate of a state regulation in the other portions of that field? The courts have
had to answer this question in the field of labor relations. Prior to the Labor
Management Relations Act of 1947, 61 Stat. 136 (1947), 29 TJ. S. C. �� 141
et seq. (Supp. V, 1952) (hereafter referred to as the LMRA or Taft-Hartley
Act), Congress in the National Labor Relations Act 49 Stat. 449 (1935), 29
U. S. C. �� 151 et seq. (Supp. V, 1952), (hereafter referred to as the NLRA)
dealt with only certain aspects of the problem, and it was generally accepted that
Congress had not entirely occupied the field ; hence, states were free to act over
the remainder. Bethlehem v. State Board, 330 U. S. 767 (1947). But the Taft-

Hartley amendments, by superimposing federal regulations over fields previously
regulated by the states, operated to increase, rather than diminish, the conflict
between state and federal authority. In deciding such conflicts, the Supreme
Court has taken the position in the principal case that much of state power is
now restricted and the problem is one of ascertaining Congressional intent to
determine whether state activity is permissible. In this case, the Court found
that Congress intended to occupy the entire field of peaceful picketing. This
case marks the high point in the development by the Supreme Court of a broad
view of federal jurisdiction over union conduct affecting interstate commerce.

A state's jurisdiction over labor relations was first questioned in Allen-Bradley
Local v. Board, 315 TJ. S. 740 (1942). Violence, mass picketing, and obstruc
tion of streets occurred during a union strike. A Wisconsin law provided for
the enjoining of such picketing. The Court held that a clear intent of Congress
must be shown to exclude a state from exercising its traditional police powers
to regulate such types of employee activities, as in this case. Since there was

no such intent in the NLRA, the Wisconsin State law was held a valid exercise
of a state's police power. And in Hill v. Florida, 325 TJ. S. 538 (1945) where
the failure of a union business agent to take out a license under a Florida statute

resulted in a forfeiture of the union's collective bargaining rights, the Supreme
Court held, although the NLRA did not wholly foreclose the power of states to

regulate union activities, this Florida law was in direct conflict with the right
of workers to choose their own representatives, guaranteed to employees under

� 7 of the NLRA. Neither the Allen-Bradley nor the Hill case clarified the

extent of federal occupation of the field of labor relations. State courts still
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maintained that, while federal power over labor relations was paramount, it was
not exclusive, and, until federal power was actually exercised, a state could art.
The Court considered this concurrent power theory in Bethlehem Co. v. State

Board, supra, at 767, where an order by the New York State Labor Relations
Board certifying bargaining units for supervisors was in issue. It rejected this

theory by holding that the NLRA preempted this field and precluded state

regulation where the NLRB had previously exercised jurisdiction over the same

employer-employee relations, even in different disputes.
Many interpreted the Bethlehem case only as an example of a state law, in

valid because of direct conflict with a federal regulation. However, in La Crosse
Tel. Corp. v. Wis. Board, 336 U. S. 18 (1949), where once again a state's

power to certify collective bargaining representatives was involved, there was

no question of conflicting regulations, and the Supreme Court, citing the Beth
lehem case as its authority, extended preemptive effect of the NLRA to labor

disputes in industries over which the NLRB had constantly asserted jurisdic
tion, even though the NLRB had never asserted jurisdiction over the particu
lar employers or employees concerned.

Despite an underlying premise of the doctrine of preemption in determining
the jurisdictional questions in the Bethlehem and La Crosse cases, the Supreme
Court, in two later cases, seemed to retreat from their position. In Auto
Workers v. Wis. Board, 336 TJ. S. 245 (1949), the Court likened short work-

stoppages to the conduct of mass violence in the Allen-Bradley case. Even

though the Court said that this was a strike, the Court did not find that Con
gress had protected such union conduct in �� 13 and 7 of the LMRA. On the

contrary, the Court said that the right to strike was not absolute and that Con

gress did not intend to occupy the entire field of concentrated activities. In

Algoma Plywood Co. v. Wis. Board, 336 TJ. S. 301 (1949), Mr. Justice Frank
furter resurrected the concurrent theory of state regulation. After citing Beth
lehem Co. v. State Board, supra, and La Crosse Tel. Corp. v. Wis. Board, supra,
as cases of inconsistency, he held that the enumeration of certain unfair labor

practices in the LMRA did not prevent states from regulating other unfair labor
practices, providing that the regulations did not infringe upon specific rights
in NLRA.
This apparent inconsistency between the La Crosse and Algoma cases pre

vented any firm conclusion that when Congress exercised its commerce power
in the field of labor relations by the LMRA and the NLRA, it intended to

occupy the field to the exclusion of any concurrent state regulation. However,
with the cases of Plankington Packing Co. v. WERB, 338 TJ. S. 953 (1950);
Automobile Workers v. O'Brien, 339 U. S. 454 (1950) ; Bus Employees v. Wis
consin Board, 340 U. S. 383 (1951), the Court expressly rejected concurrent
state jurisdiction. In the Plankington case, the Wisconsin Supreme Court de
cision that Wisconsin courts were allowed to treat as an unfair labor practice
under state law what constituted an unfair labor practice under federal law
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was reversed per curiam without opinion. The court cited only the Bethlehem
and La Crosse cases. The Court explained its decision in the Bus Employees
case. There, it rejected the contention that states could regulate local emer
gencies of public utilities and held that the Wisconsin Public Utility Anti-Strike
Act, �� 111.50 et seq., Stats. (1951), regulating such emergencies, interfered
with the federally guaranteed right to strike under � 13 of the LMRA and was

in direct conflict. In this decision, the court adopted the reasoning of the
O'Brien case, a case in which a Michigan statute providing for more strict pre-
strike procedures than the federal Act was declared invalid. The Court, in
both of these cases, pointed to the limitations and qualifications on the right
to strike in the LMRA and concluded that none of these sections could be read
as permitting concurrent state regulation. The Court also pointed out that Con
gress was aware when the LMRA was passed in 1947, that its Labor Relations
Act preempted the field.
The principal case served as a vehicle for the Supreme Court in far reaching

terms to reenunciate the basic principles underlying the Plankington, O'Brien
and Bus Employees decisions. In those cases, state statutes regulating or pro
hibiting the right to strike were held to be in conflict with federal rights guar
anteed under the LMRA. However, in the instant case, the problem concerned
a state court's power to prohibit or restrict peaceful picketing. The Supreme
Court for the first time held that a state court could not enjoin such picketing,
since the Federal Government had occupied this field in the LMRA to the ex

clusion of the states. Restating the doctrine of federal supremacy over peace
ful picketing, the Court limited the residue of state control in this field to in
stances of injurious conduct which the NLRB is without express power to pre
vent, or such traditionally local matters as public safety, order and use of streets
and highways. However, other conduct of labor unions in the field of peaceful
picketing affecting interstate commerce is to be free of state control. The Court
declared Congress intended that only specified types of picketing were to fall
within acts prohibited as unfair labor practices and other types of picketing
were to be free. For, as Mr. Justice Jackson stated, at 171:
... it is implicit in the Act that the public interest is served by freedom of
labor to use the weapon of picketing. For a state to impinge on the area of
labor combat designed to be free is quite as much an obstruction of federal policy
as if the state were to declare picketing free for purposes or by methods which
the federal Act prohibits.

Thus, the principal case makes it clear that the Supreme Court has determined
that Congress intended to occupy this entire field to the exclusion of the state.

Despite the restrictions placed on state legislature by the Plankington,
O'Brien and Bus Employees decisions, there still had been a plethora of
state court injunctions enjoining picketing of interstate employers by unions

on the theory that where there was irreparable injury or where the Board's

process was slow, state courts had concurrent power to enjoin unfair labor
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practices. The principal case closes the door to employers seeking aid of

state courts for such injunctive relief. However, steps have already been taken

to increase and enlarge the jurisdiction of states in the field of labor relations

as is evidenced by President Eisenhower's State of the Union Message calling
for a clarification of the jurisdiction problem between Federal and state

governments as ". . . emphasized by the broad implications of the most recent

decision of the Supreme Court." But until Congress legislates this latest

case out of existence, state courts will be loath to issue injunctions in the

face of this decision, and employers will have to seek their remedies through
the XLRB.

PATRICK C. O'dONOGHUE

PATEXTS�Under Section 112 of the Patent Act of 1952, Claims Are

Allowed Which Distinguish from the Reference Patent in the

Recitation of a "Means" for Performing a Certain Specified Func

tion, Pro%tded That the '�Means'' .and the Specified Function Are
Xot Couched in Such Broad Language as to Ignore Completely the
Condition Essentlal to the Practice of the Inventive Concept.

Appellants filed an application in the United States Patent Office requesting
that Letters Patent be issued to them for improvements in a hydraulic system
for cable reels. The invention is concerned with a hydraulic system for operat
ing a cable reel on electrically propelled mine vehicles. Certain claims were

eventually rejected by the examiner in charge of the application because the
actual structure recited in the claims was met by a reference patent, and any
differences which did exist in the claimed subject matter were only functionally
expressed. On appeal to the Board of Appeals of the United Stataes Patent
Office the examiner was affirmed in a decision dated October 24. 1952. A

request for reconsideration and a rehearing was granted appellants to permit
an augmented board to consider the appealed claims under the provisions of
Section 112 of the Patent Act of 1952, which became effective subsequent to
the original decision. Held, under the provisions of Section 112 of the Patent

Act of 1952, 35 U. S. C. � 112 (1953), effective January 1, 1953, the rejection
of certain of the appealed claims is reversed since it is now considered that
the recitation of "means'' for performing a certain specified function that is

not possible with the prior art device, sufficiently specifies the novel structure
described in the specification by which the new results are obtained; and the

rejection of certain other appealed claims is affirmed since the "means" and
the specified function of these claims "are couched in such broad language as

to ignore completely the condition essential to the practice of appellants' con
cept" Ex parte Charles F. Ball and Richard T. Hair, 99 USPQ 146, 675 O. G.
5 (PO Bd. App., June 30, 1953).
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When the Patent Act of 1952, 35 U. S. C. (1953), was passed, it contained
a provision new to the patent laws, which was set out in the third paragraph
of Section 112 of the Act. This provision reads as follows:

An element in a claim for a combination may be expressed as a means or

step for performing a specified function without the recital of structure, ma

terial, or acts in support thereof, and such claim shall be construed to cover

the corresponding structure, material, or acts described in the specification and
equivalents thereof.

The instant case appears to be the first attempt to apply the above provision,
and in allowing the previously rejected claims the board stated in part as

follows:

It is agreed that some measure of greater liberality in the use of functional ex
pressions in the definition of elements in proper combination claims is author
ized by Section 112, than has been permitted by some of the stricter decisions
of the courts in the past.

In the past the courts have generally held that a claim which distinguishes
over the prior art in terms of function alone is not patentable. Holland Furni
ture Co. v. Perkins Glue Co., 277 U. S. 245 (1928); General Electric Co. v.
Wabash Co., 304 U. S. 364 (1938); Halliburton Co. v. Walker, 329 U. S. 1

(1946). This same rule has been applied by the United States Court of Cus
toms and Patent Appeals in ex parte cases and by the United States Court
of Appeals for the District of Columbia Circuit and the United States District
Court for the District of Columbia in suits against the Commissioner of
Patents. In re Hill et al., 158 F. 2d 1001, 34 C.C.P.A. (Patents) 783 (1947);
Minnesota Mining & Mfg. Co. v. Coe, 72 App. D. C. 183, 113 F. 2d 512

(1940).
The courts have generally applied this rule for either one of two reasons.

The first is that a mere functional statement in the claim does not "particu
larly point out and distinctly claim" the essential features of the invention.

The second reason, and probably the stronger of the two, is that a functional

statement is so broad that its allowance would restrict the progress of science

and the useful arts, which would be contrary to the constitutional mandate

of Article I, Section 8, upon which the patent laws are based. For a dis

cussion of this latter view see Monsanto Chemical Co. v. Coe, 79 U. S. App.
D. C. 155, 145 F. 2d 18 (1944).
However, there appears to be a number of cases that have upheld the right

of the patentee to claim his invention in terms of "means" for performing a

specified function that could not be performed by the prior art. Paper Bag
Patent Case, 210 U. S. 405 (1908); Petersen v. Coast Cigarette Vendors, 131

F. 2d 389 (9th Cir. 1942); City of Grafton v. Otis Elevator Co., 166] F. 2d

816 (4th Cir. 1948). In the Paper Bag Patent Case, supra at p. 417, the por

tion of the claim that was under consideration read ". . . operating means for
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the forming plate adapted to cause the said plate to oscillate about its rear

edge upon the surface of the cylinder. . . ." The petitioner argued that to
hold that such language covered every means to cause the forming plate to

oscillate about its rear edge would be to give the patentee a patent for a func
tion. In upholding the decision of the lower court as to the validity and in

fringement of the patent the Court stated, at p. 422:
The claim is not for a function, but for mechanical means to bring into working
relation the folding plate and the cylinder. This relation is the very essence of
the invention, and marks the advance upon the prior art.

The Otis Elevator Co. case, supra, was concerned with a patent for an auto

matic elevator which the Otis Co. claimed had been infringed. The validity
of the patent was attacked on the ground that the claims were too broad and
were couched in terms that were purely functional. The claims were charac
terized by many "means" for a certain function, as ". . . means operable in

response to each of said switches to register a call for the floor at which the
switch is located. . . ." In affirming the lower court's fmding of validity, the
Court of Appeals said at p. 819:

There might well be merit in this contention were we called on to construe

Claim 11 (and similar claims) standing alone. It, however, is well settled in

patent law that while the invention is measured in terms of the claims, yet
the claims are to be read, interpreted and applied in the light of the specification,
which may not enlarge a claim but which may explain and clarify the claim.
[Citing cases.]
Here the specifications describe at great length, and in minute detail, the pre

cise mechanisms and the specific devices that are employed to bring about the
results outlined in the claims. [Emphasis supplied.]

Therefore, it seems that there are cases which hold valid, in infringement
suits, patents in which the claims contain an element "expressed as a means

or step for performing a specified function without the recital of structure,
material, or acts in support thereof", by construing the "means" to cover the

appropriate devices, and their equivalents, set out in the specification. In
view of such cases, it does not seem that the provision set out in the third

paragraph of Section 112 of the Patent Act of 1952 is an entirely new theory
in patent law, but rather congressional approval of prior judicial interpreta
tions of the patent law.
It is thought that the salutary effect of the spelling out of a theory upon

which some courts have decided patent infringement suits will be to enable in
ventors to obtain greater protection for their inventions by the allowance of
broader claims in prosecution before the Patent Office. This was done in the
instant case, and it remains to be seen whether the courts will approve of
their breadth, or find some way to distinguish them from cases such as the
Otis Elevator Co. case, supra.

FRANCIS X. DOYLE
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TORTS�A Person Has Such a Property Right in His Own Idea as Will
Enable Him to Recover Damages in Quasi-Contracts for Its Appro
priation and Use by Another, if the Idea Is Novel, Concrete, and
Useful, and Is Disclosed in Circumstances Which Reasonably Indi
cate That Compensation Is Contemplated, if the Idea Is Accepted
and Used.

The appellee, Lloyd K. Belt, sued the appellant, Hamilton National Bank,
in the United States District Court for the District of Columbia, for damages
resulting from the Bank's appropriation and use of Belt's idea for a series of
radio programs. As contemplated in the appellee's plan, the programs were
to be fast moving talent shows, the talent being local students having vocal
or instrumental ability. A different school was to provide the participants for
each week's show. The programs were to be presented before a student assem
bly, recorded, and broadcast in the evening. A school atmosphere would be
retained by calling the shows "classes" and the acts "recitations". Introduc
tions and conversation were to be kept at a minimum to insure a well paced,
entertaining program. Sponsorship of the series would be announced at the
beginning and end of each broadcast. Since school facilities were to be utilized,
the programs would be under the control of the Board of Education. The
appellee presented this plan to an officer of the Bank, while indicating that
he expected compensation if the idea were adopted. The Bank accepted the
proposal and engaged the appellee to complete preliminary arrangements. It
was verbally understood that a revised contract covering duties and compensa
tion was to be made if the Bank's Board of Directors approved transcribed
broadcasts and placed them on the air. When the school authorities delayed
in granting the necessary approval, the Bank ended its contract with Belt.
Subsequently, the Board of Education informed the Bank of its approval.
The Bank engaged another advertising agency and carried on periodic broad
casts for a year. From a verdict for Belt the Bank appeals. Held, a person
has such a property right in his own idea as will enable him to recover dam

ages for its appropriation and use by another, if the idea is novel, concrete,
and useful, and is disclosed in circumstances which reasonably indicate that

compensation is contemplated if the idea is accepted and used. Hamilton
National Bank v. Belt, no. 11742, (D. C. Cir. December 3, 1953).
It was formerly held at common law that there could be no property right

in an idea. Walsh, A Treatise on Equity 219, 225 (1930). Literary composi
tions, however, were protected by a common law copyright before publication,
and to a lesser extent by a statutory copyright during a stated period after

publication. No property right existed in the ideas contained in the work,
but only in the form and manner in which they were expressed. The accidents

of the composition and not the substance were protected. Commercial ideas,
even though original and valuable, could be protected, generally, only by
secrecy or by a contract made before disclosure, binding the party to whom
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they were divulged to pay for their use if adopted. 2 Nims, Unfair Compe
tition 947 (4th ed. 1947). Advertising ideas could be protected only insofar
as they were expressed in words or pictures and hence cognizable as literary
works. 2 Xims, Unfair Competition 888 (4th ed. 1947).
The instant case is the first departure in the District of Columbia from the

older common law doctrine. However, there is a growing number of decisions
in other jurisdictions which have granted protection to a property right in an

idea. In its opinion [Belt v. Hamilton Xat. Bank, 10S F. Supp. 689 (D. D. C.
1953)], the court below cited with approval Liggett & Myers Tobacco Co. v.

Meyer, 101 Ind. App. 420, 194 X. E. 206 (1935), where it was said, at page
210:

The rules of the common law are continually changing and expanding with the
progress of the society within which it prevails. It does not lag behind, but
adapts itself to the conditions of the present so that the ends of justice may
be reached. While we recognize that an abstract idea as such may not be the
subject of a property right, yet, when it takes upon itself . . . concrete form
. . . , it is our opinion that it then becomes a property right subject to sale
Of course it must be something novel and new; in other words, one cannot rlahn

any right in the multiphcation table.

In allowing recovery for damages resulting from the appropriation and use

of the idea of another, courts in all jurisdictions allowing such recovery have
been careful to limit the scope of protection. The idea must be the plain
tiff's and it must be novel�original. Soule v. Bon Ami Co., 201 App. Div.
794, 195 X. Y. Supp. 574 (1922). The idea must be elaborated in sufficient
detail as to be termed concrete. Recovery will not be allowed if it is vague
or only the beginning point in a plan finally utilized. It was said in Stanley
v. Columbia Broadcasting System, 35 Cal. 2d 653, 656, 221 P. 2d 73. 75

(1950):
. . . the right of the originator of an idea to recover from one who uses or in

fringes it seems to depend upon whether or not the idea was novel and reduced
to concrete form prior to its appropriation by the defendant, . . Where these
prerequisites exist, recovery may be had upon a theory of contract implied in
fact or in law.

The idea, of course, must be useful. Further, it must be disclosed in cir
cumstances which reasonably indicate that compensation was contemplated
if the idea was utilized. The court in the instant case summarized the re

quirements of the situation wherein a properly right in an idea would be recog
nized and protected, as follows:

In addition to being new, novel or original, an idea to be legally protected must

also be concrete The law shies away from according protection to vagueness,
and must do so especially in the realm of ideas with the obvious dangers of
a contrary rule. An abstract idea, in any event when not the subject of a

contract, is so unattached as to be deemed legally without the quality of indi-
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vidual identity or property. Protection of ideas at all, in contrast with inven
tions, literary productions and trade secrets, the law with respect to which we
do not now consider, must be careful to avoid attributing to individual owner
ship that which is in reality common property; and it would be unwise to
place a burden upon communication of ideas by requiring compensation for
their adoption and use. But the dangers suggested are sufficiently avoided to
warrant the law in placing an idea among protected property rights when it is
definite and concrete, new and novel, has usefulness and is disclosed for com

mercial purposes in circumstances which the parties ought reasonably to con

strue as contemplating compensation for its use.

The appellant in the instant case contended that the idea submitted by
Belt was so general and abstract that it was devoid of a property right in the
absence of a definite contract for compensation if use follows disclosure. The
appellant also argued that the concreteness of the plan was a matter of law
and that it was error to submit this question to the jury. The court held that
the plan was concrete and hence submission to the jury did not harm the Bank,
even though the instructions were inadequate. The court noted that some

jurisdictions would have required the submission of a script for each broadcast
in order for the plan to be considered concrete. O'Brien v. RKO Radio Pic

tures, 68 F. Supp. 13, (S. D. N. Y. 1946), Bowen v. Yankee Network, 46 F.

Supp. 62 (D. Mass. 1942). These jurisdictions afford protection, not to the

idea, but to its expression. This is merely an application of the earlier common
law doctrine of copyright regarding literary works. The present case can be

distinguished in that it recognizes a property right in the idea itself and pro
tects the idea from wrongful appropriation and use by others.

The proposition relied on in this case, that there can be a property right in
an idea, is by no means firmly fixed in the law. The concepts involved in this

problem are tenuous and threaten to merge at times with similar concepts
of the law of copyright. See Recent Decisions, 41 Georgetown L. J. 424

(1953), where in discussing the opinion of the trial court in the instant case, it

was submitted as desirable that the decision of the court be considered as an

extension of the law with respect to common-law copyrights.
But the common-law copyright protected the manner in which ideas were

expressed�it did not prevent the appropriation and use of the ideas contained
in the work. The substantial reproduction and publication of a particular
manner of expressing certain ideas was prevented, and nothing more. In the

instant case, the unjust appropriation and use of the appellee's idea is the

wrong for which compensation was sought. To consider this appropriation
and use as a publication of a plan, analogous to publication of a literary work,
and the publication as the basis of recovery, would be to place a premium on

obtuse thought.
Judicial recognition of a property right in one's own idea has two results.

First, a remedy is provided for a situation where natural justice demands re-
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dress. To state the rule is to show its justice. Further, the qualifications limit
ing its use insure against too broad an application. Second, by making express
contracts for compensation before divulgence unnecessary, the free disclosure
of valuable ideas is encouraged and a rapid utilization of them is facilitated.

JAMES D. LARK

TORTS�Partial Permanent Impairment of Hearing Resulting from

Exposure to Noise in the Course of Employment Was a Relative
Disability for Which a Percentage of Compensation Provided in
the Statutory Schedule for Total Loss of Hearing Was Payable,
though Employee Had Sustained No Wage Loss and Had Not Ter
minated Employment Which Caused the Disability.

Employee, Albert Wojcik, began working for the Green Bay Drop Forge
Co. (hereinafter referred to as the employer) on March 14, 1945, and had
not at the time of the decision terminated this employment. On November 2,
1951, the employee filed with the Industrial Commission, his application for
workmen's compensation based on an alleged partial permanent loss of hearing
through exposure to excessive noise during his employment. Employee had
worked in the drop forge department of the employer for the entire term of
his employment. It was stipulated by counsel for employer and its insurance
carrier that the noise in the drop forge department of the plant was above
the sound adequate to injure the ear if exposure were continued for a sufficient
time. Expert medical witnesses testified that the employee had incurred a

permanent partial loss of hearing in both ears, which impairment they at

tributed to employment in the drop forge plant. The Industrial Commission
awarded compensation but the Circuit Court of Dane County reversed that

decision, and the Commission appealed to the Supreme Court of Wisconsin.
Held, partial permanent impairment of hearing resulting from exposure to

noise in the course of employment was a relative disability for which a per
centage of compensation provided in the statutory schedule for total loss of

hearing was payable, though employee had sustained no wage loss and had
not terminated the employment which caused the disability. Green Bay Drop
Forge Co. v. Industrial Commission, 265 Wis. 38. 60 X. W. 2d 409 (1953),
rehearing denied, Green Bay Drop Forge Co. v. Wojcik, 61 N. W. 2d 847

(Wis. Dec, 31, 1953).
The case is one of novel impression under the schedule of disabilities in

the Workmen's Compensation Act. Sec. 102.52, Wis. Stats. 1951. At first
blush the awarding of compensation without a showing of wage loss by the

employee seems to fly in the face of the well-established Wisconsin rule
that in cases of occupational disease, e.g.. silicosis, there can be no disability
within the meaning of the Workmen's Compensation Act without a wage
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loss, and it is this wage loss and not the exposure of the employment which
constitutes the disability. Milwaukee Malleable and Grey Iron Works v.
Industrial Commission, 220 Wis. 244, 263 N. W. 662 (1935), rehearing denied,
265 N. W. 394 (1936). Schaefer & Co. v. Industrial Commission, 220 Wis.
289, 265 N. W. 390 (1936).
In the Milwaukee case, supra, the court held that no compensation was

to be awarded an employee, who had been fired for working too slowly and
who had later been discovered to have been suffering from silicosis, because
he had suffered no wage loss, (and, therefore, no disability), during the term
of employment. The Schaefer case, supra, reiterated the same strict definition
of disability, but decided that a certain 1933 Amendment defining time of
injury as "the last day of work for the last employer whose employment
caused the disability", Sec. 102.01 (2) Wis. Stats. 1951, related the time
of the injury in cases where the disability was never manifested prior to

termination, back to the last day of employment.
Many of the more recent workmen's compensation cases in Wisconsin have

been principally concerned with fixing the time of injury, especially in cases

involving occupational diseases. In all of them, without exception, the
Wisconsin court has held that to constitute a disability within the meaning
of the statute, it was necessary that the injured employee suffer a loss of

wages or earning potential. This definition of disability seems to be the one

most generally accepted in other jurisdictions. Scott v. Alaska Industrial

Board, 12 Alaska 655, 91 F. Supp. 201 (D. Alaska 1950).
The court distinguished the instant case from all earlier cases. The latter

all were concerned with non-scheduled disabilities, while the principal case

presented, for the first time, the problem of whether a loss due to occupa
tional disease of a member or faculty of the body specifically covered by the

statutory schedule of disabilities would in itself establish the disability ir

respective of wage loss. The Wisconsin statute permits payment of a per
centage of the average weekly earnings multiplied by a set number of weeks

for the loss of certain scheduled members and faculties. Sec. 102.52, Wis.

Stats. 1951. Partial payment pro rated upon the percentage the partial im
pairment bears to the total loss listed in the schedule is also allowed. Sec.

102.55, Wis. Stats. 1951. The court held that loss of hearing, being a

scheduled impairment, constituted, of itself, the disability, and that it was

unnecessary to show any wage loss.
The court, in reaching this conclusion, seems to have relied principally

upon a statement which implies that a distinction lies between scheduled

and non-scheduled injuries, and that the former would be an exception to the

general rule that the statute requires a showing of a loss of earning power.

Northern States Power Co. v. Industrial Commission, 252 Wis. 70, 30 N. W. 2d

217 (1947). Such a distinction is not without some logical support. The

reasoning behind it would appear to be that the legislature, cognizant of this
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definition of disability as equivalent to a loss of earning capacity, placed
these injuries in the schedule in order to take them out of the operation of
the general rule. If the legislature intended a wage loss be shown in every
instance, the schedule becomes a useless distinction. The effect of this decision,
then, is to say that the legislature must have intended to compensate for these
injuries on the schedule, regardless of whether or not there was a resulting
loss of earning potential, since there seems to be no other reason for creating
the schedule.
There is no apparent reason for singling out and preferring these injuries

above all others. Many injuries as serious and as grave remain unlisted.

Many injuries which almost certainly preclude continuation of employment
by the disabled employee are omitted, while there are included in the schedule
some injuries which can be suffered without any concomitant lessening of

earning capacity. The decision seems to impute to the legislature an intention
to permit one man suffering the loss of a finger to recover compensation even

though he loses no working time nor any salary, because he has suffered a

scheduled injury, but to require another, afflicted with silicosis, to prove
a loss of earnings before be can recover compensation under the same statute.

The real question to be resolved is whether this schedule was intended
as a mandatory grant of compensation to persons suffering the type of injury
which is compensable irrespective of whether or not they had lost any earn

ings thereby, or rather as a standard guide for compensation to be applied
to those cases which the legislature anticipated would most frequently occur,
based on what was considered to be a reasonably expectable loss of earning
power in such instances. There appears to be no valid reason to favor one

type of injury over another: if one is to be compensated without a loss of

wages being necessary, so should all the rest. It seems more probable, then,
that this schedule was intended as a guide, especially considering that the

compensation for the scheduled injuries is based not upon definite fixed

sums, but upon a number of weeks multiplied by the average weekly wage
of the disabled employee. Sec 102.52, Wis. Stats. 1951.
It would seem therefore that at the time this schedule was inserted in

the statute, the legislature contemplated compensating for wage loss. The

court, in the instant case, seems to have ignored this fact, for under the

present decision, one of two men similarly injured by the loss of a left thumb,
can recover the same compensation as the other, despite the fact that the
first can continue to work while the second, because be is, let us say, left

handed, finds it impossibJe to augment his income by working.
The Wisconsin court has not always been completely satisfied with the

conclusions they have been forced to reach in construing this statute. Wiscon

sin Granite Co. v. Industrial Commission, 208 Wis. 270, 242 X. W. 191

(1932). In this most recent encounter, the court, perhaps overly swayed by
a sense of sympathy for the disabled working man. seems to have based its
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decision largely on the employer's social responsibility, rather than on strictly
legal considerations. It is submitted that the decision creates an anomaly in
the workmen's compensation law never intended by the legislature.
The basic trouble over all, is that both the legislature and the court have

lost sight of the original purpose for which the Workmen's Compensation
Acts were intended. They have come to be regarded as glorified relief pro
grams, but their initial raison d'etre was as a substitution for the employee's
tort action against his employer. 39 Va. L. Rev. 951 (1953). The Wisconsin
legislature and the Supreme Court of Wisconsin have heretofore made wage
loss the essential requirement in workmen's compensation cases; yet in the
tort action which it is supposed to have supplanted, often the greatest per
centage of the recovery is not for loss of earnings, or for medical expenses,
but for such elements as pain, suffering, mental anguish and disfigurement.
True, such elements of damages are sometimes difficult of ascertainment, but
this does not justify their being entirely ignored. A return to the tort action
would not supply the solution. The reasons which originally compelled the
enactment of a substitute are still forcefully valid. 7 Industrial and Labor
Relations Review, 51, 61 (1953). It is recommended that some steps should
be taken to include these elements in workmen's compensation; only then
will the Workmen's Compensation Act serve its avowed purpose. Perhaps
such fixing of damages as suggested, should be left to the discretion of the

courts.
It is submitted that the decision in the principal case indicates a desirable

step forward in social progress. However, the case seems to give the Work
men's Compensation Act a more generous scope than is required by its present
form, even by a liberal standard of construction. Such changes, no matter

how desirable, would, perhaps, more properly come from the legislature.
ROBERT L. MC CLOSKEY
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THE FEDERAL COURTS AND THE FEDERAL SYSTEM by Henry M. Hart, Jr.

and Herbert Wechsler. The Foundation Press Inc., Brooklyn, 1953. Pp. hra,
1445. $11.00.

This is the case-book to end all case-books on this subject; it may
fairly be said to be the last word; a massive affair, so complete and

exhaustive, so competently, indeed inspiringry, written as to render any
new book in this field extremely urdikely for some time to come. It is
a case-book of the new type, intended, of course, to be used in the class
room but later destined for the desk of the student turned practitioner.
In this sense, it is not only a teaching but a 'Svorking" book.
For, to put it shortly, most of federal jurisdiction and a great deal of

federal procedure will be found in one form or another, in case, text,
query or note, in this work. A student who could absorb it from end to
end would become by that achievement alone a virtual minor master in
the subject, for the authors do not aim at principles alone but take into
account the refinements and exceptions in this difficult and almost law
less field. Nor is history neglected; indeed it contains almost as much

history of the federal law as Frankfurter and Landis' The Business of
the Supreme Court, which gives, almost as an aside, the best account so
far achieved of the beginnings and growth of the federal procedural
law.
Our authors have therefore produced a work which is in sum admir

able. It constitutes a massive piece of research by experts who have
not hurried and who have pondered as they went along. Only one

familiar with the subject can realize the immense amount of erudition
and hard work that went into the doing of the job. The "question and
discussion" section after each main topic is the best part of the book;
the authors stir up the interest of the student, and the teacher too, by
searching questions as to the how and the why, the background and the

tendency, the conflict and the application of the principles already dis
cussed.

Having said this, it remains to consider the work from the practical
aspect. As it holds itself out as a "teaching book," we must judge it on
its own prospectus; can it be used to teach a class?
The answer is a guarded yes: with the right teacher and the right

students. It must be remembered that this work by prior standards
is tremendously long; it contains 1,445 pages, much of it in fine print.
Its size presupposes either an allocation of time not usually given this

488
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subject or the necessity of selection of material. By the latter is meant
not that the text itself must be cut for classroom discussion�this is obvi
ous; but that only parts of the book can even be read by the average
student. It is only fair to say the authors themselves realize the prob
lems of size and time; they state the opening chapter on the history of
the federal judicial system was intended for reading rather than class
room discussion. Chapter 2, dealing with the nature of the judicial
function (cases and controversies, moot cases, etc.), and Chapter 3,
discussing the original jurisdiction of the Supreme Court, might also, the
authors suggest, be omitted except for an advanced course. Chapters
4 to 8, inclusive, are the core of the book and are designed to provide
the substance of a two- or three-hour semester course. They deal with
the distribution of judicial power among federal and state courts (Chap
ter 4); Supreme Court review of state court decisions (Chapter 5);
the law applied by the federal courts (Chapter 6); federal question and
diversity jurisdiction (Chapter 7); and the general problems of juris
diction and procedure, including jurisdictional amount, process, venue

and removal (Chapter 8). This enumeration follows ordinary datum
posts; once more, however, the ample space is impressive. Thus, the
six chapters above referred to comprise approximately 800 pages, almost
the usual size case-book. To these are added chapters on federal govern
ment litigation, federal habeas corpus, appellate review of federal deci
sions and the certiorari policy, which, in all, cover over 600 pages. The
chapter on government litigation is unique; no other case-book even

mentions the subject, whereas this work allots it almost a hundred and
fifty pages. This is as it should be, for the federal government is now

the managing partner in all our lives and is involved in approximately
one-half of the litigation in the federal courts�we had better learn
how to attack and defend. Yet, the only full course on federal liti

gation is here at Georgetown. It is a far cry from the days when it was
thought the federal government would amount to nothing; when Robert
Harrison turned down a Supreme Court appointment on the ground
that a state chancellorship was more important. One of the massive
ironies of history is the spectacle of the Supreme Court deciding today,
in one term, more government cases than it considered during the entire
first fifty years of its existence.
Admirable, too, is the treatment of federal habeas corpus, to which

almost a hundred pages are devoted. This is in itself a small treatise�

the only one restricted to the federal aspect of the writ. The authors
note the expanded scope of inquiry opened up by Johnson v. Zerbst,
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304 TJ. S. 458 (1938), and that case is appreciated at its landmark value.
To this reviewer, the two most interesting chapters in the book are

the first and the last. The first gives a history of the formation of the
federal judicial system which is as good in its way as Frankfurter and
Landis' early chapters in The Business of the Supreme Court, to which
the authors give high praise (p. 38). The last chapter deals with the
certiorari policy and contains as much information as standard works
such as Stern and Gressman's Supreme Court Practice, and the Wolfson
and Kurland edition of Robertson and Kirkham's Jurisdiction of the
Supreme Court. The authors state the traditional rules: "review in
the interest of the law, not of the particular parties" (Hughes, C. J.);
"not primarily concerned with correction of errors" (Vinson, C. J.);
questions of importance "far beyond the particular facts and parties
involved" (Vinson, C. J.); no review of facts "erroneously appraised"
by two or even three lower courts (Frankfurter, J.). All of this has a

strange sound to a layman who is inclined to think these things are

precisely what the Supreme Court is there to do.

Perhaps wisely, the authors take no part in the growing controversy
as to the functioning of the certiorari practice and whether it does well
or ill. Their discussion, however (pp. 1418-1422), shows that they are

well aware of the difficulties of the problem and the dilemma in which
it places the practitioner whose client wants Supreme Court review and
who cannot be talked out of the attempt. Perhaps this is not the place
to point out the anthropophagous nature of the certiorari policy; that
the "Justices' Bill" of February 13, 1925, substituting (in all but a few

cases) certiorari for appeal has operated to destroy the Supreme Court

bar; that the only bar the Court now knows is composed of government
attorneys from the fifth floor of the Department of Justice;1 that under
Choate's dictum "it is not always what you say but who says it," these

government attorneys have had an appreciable and melancholy influ
ence in producing the creeping ice-cap of federal control�these are all

1 I saw this amusingly illustrated once in the Supreme Court. A case was called for

argument and up stepped a dignified but courtly and old-fashioned gentleman. He started
out by referring to a character in Dickens who had died "a-boraing", at which point,
Justice Holmes, who sat next to the Chief Justice, burst out with the audible whisper
"who is that old fool." The question was an astonishing one because the lawyer was an

absolute leader of the bar of New York. Holmes had never heard of him. This is quite
possible because hardly any lawyer outside of the government argues more than one

Supreme Court case a term, if that. Yet government attorneys argue from 10 to 20 and

the Solicitor General many more if he so wishes. Solicitor General Beck once argued
over fifty.
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matters that merit a book in itself, a book this reviewer hopes will be
written with the knowledge and discrimination shown by the authors of
the present work.

WILLIAM J. HUGHES, JR.*

DIE NICHTIGKEITSKLAGE�im Recht der Europaischen Gemeinschaft fur
Kohle und Stahl by Ernst Steindorff. Vittorio Klostermann, Frankfurt Am
Main, 1953. Pp. 173.

The establishment of a federal power, limited as it might be, calls for
a co-ordination of the legal systems in force in those countries which
become part of the new federal unit. For this reason, one may expect
an increased interest in inter-European comparative law as a result of
the establishment of the High Authority for Coal and Steel, popularly
known as the "Schuman Plan". The strong influence of American legal
ideas on the basic document, especially in regard to problems of trade

regulation, calls for comparative American-European studies also in
connection with this new institution. Americans of legal eminence co

operated in the drafting of the principal document of the Schuman Plan,
some as members of the staff of the High Commission for Germany, and
others as experts of the Department of State on International Trade.
Ernst Steindorff, who was one of the assistants of the German head

negotiator, Walter Hallstein, has published the first study analyzing
one of the important problems concerning the new Authority�that of

judicial review of High Authority orders. In this work, he has ably put
the comparative method to its fullest use.
The jurisdiction of the European Community, represented by the High

Authority, is strictly limited to the creation, maintenance, and regula
tion of a joint market for coal and steel within the borderlines of the
six member European nations. Within this field, the member govern
ments have assigned to the Community and its instrumentalities defined

powers to be exercised within the territories of the participating nations.
These powers are spelled out in the treaty establishing the Community.
The Community itself has no legislative powers. The very limited

opportunities to adapt the functions of the High Authority to new eco

nomic developments reflect this fact. The High Authority, partly ad

vised by and partly dependent upon the co-operation of the Council of
Ministers and the Joint Meeting of members of the six Parliaments, is

* Professor of Law, Georgetown Law School.
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the executive authority and has all powers necessary to accomplish the
limited objectives of the Community, The Authority exercises its powers
in the form of rule-making orders and "private" contracts.
Articles 32 through 45 of the treaty provide for the Comraunity Court

and define its jurisdiction. The principal function of this court is to

protect governments, enterprises, and the public against abuse of power
by the High Authority.
SteindorfFs book is exclusively devoted to the question of petitions

to the court for judicial review for the purpose of setting aside or avoid

ing decisions or recommendations of the High Authority. This is in
deed a problem of great importance. A decision of the High Authority
must be carried out in every detail by the addressee, no matter whether
it be a government or an enterprise. A recommendation, on the other

hand, binds the addressee in regards to its aims or purpose, leaving him
free in regard to the means used to attain the end sought. Under the
Treaty, the court has no power to change executive ridings or to in
struct the High Authority as to what it should do. It is up to the High
Authority to draw the correct conclusions from the court's ruling.
As there can be judicial review of "decisions and recommendations",

it is of vital importance to determine which acts of the High Authority
are of such character. Steindorff has no doubt that all "command5'
(e.g., dissolutions of mergers, fixing of prices or quotas, and the approval
of loans) and "penalty" decisions and recommendations have this
character. But, are such very important acts of the High Authority as

the grant of loans, or guaranties, which might be to the detriment of

competitors, "decisions or recommendations" subject to judicial review?
Once it has been determined that a particular act of the High Au

thority is subject to judicial review, the next question is to determine
who has standing before this court. The establishment of high mini
mum prices or the introduction of production quotas, creating an artifi
cial limitation of the market, are certain to affect government, enter

prise and consumers. By those devices, the Community has the power
to enter upon a policy of cartel character. The right of "outsiders",
i.e., of the people eventually affected by such measures, to sue, is an

effective device against such a development.
The author tries to define the type of "decisions and recommenda

tions" subject to review and those enjoying standing before the court,
by fully utilizing the French, German and American materials on these

points. Typical of his method is his discussion of the problem of
whether persons other than the addressee of a decree may "appeal" it.
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The treaty is silent on this problem, but, in Steindorff's opinion, the ex

perience of American, German and French economic law suggests that
every one "interested in this case" has a good standing before the court.
Reference is made to two decisions of German administrative tribunals,
a decision of the French Conseil d'Etat, to the effect that every business
man may attack the decision of the government to establish a "public
enterprise", and a number of American cases. The author uses all of
these cases to justify a suggested principle that every member state, and
every citizen of each of those states, may call upon the court for help
against discrimination in the broadest sense of the term.
With special skill, Steindorff, using the comparative method, discusses

the substantive reasons for avoiding executive rulings. The direct rela
tionship between the pertinent substantive provisions and the practice
of the French Conseil d'Etat are obvious. Lack of jurisdiction, basic
procedural errors, illegality or excess of discretion are grounds for over

ruling the High Authority. Each of these grounds is discussed in terms

of the French model and the new Community Court. Referring to the
American Administrative Procedure Act, and American administrative

practice, Steindorff suggests that rulings of the Executive may be avoided
if rendered without giving interested persons such opportunity of hear

ing as is provided for in Article 48 of the Treaty. If Steindorff's inter

pretation is adopted, the treaty provisions as to hearings would be much
more effective than is usually the case with such provisions under west
ern continental European practices.
Courts will always be reluctant to review executive decrees in eco

nomic matters, where they are required to re-examine such strictly eco

nomic findings as whether there is a "shortage of goods" or "an abun
dance of goods". Under this treaty, the court may review an admin
istrative finding as to "an economic over-all condition" only if the High
Authority has made the finding in excess of its power. Obviously afraid
that this limitation on the power of judicial review may induce the court

to restrict the general scope of its activities, Steindorff put this excep
tional rule within its proper boundaries. In so doing, he touches upon
a problem which arises in every country which subjects economic deci

sions of administrative agencies to judicial review. Referring to Ameri
can and French law, the author shows how no limitation should inter
fere with the power of the reviewing court to examine whether the de

cree disturbs the aims and general principles of the economic order.
Steindorff holds that the court is free to consider whether a decree of

whatever nature is based upon actual facts and involves a proper appli-
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cation of the treaty. Unfortunately, the lack of legislative power in the

Community deprives the court of recourse to principles developed in
the process of establishing "new law" for newly arrived problems. Even
in the interpretation of such general principles as "fair and reasonable"
the court appears to be more limited than are regular courts.
Steindorff surprises the American reader with his excellent presenta

tion of American legal material. However, he is inclined to view Ameri
can law in a much too optimistic way. especially in regard to the stand
ing in the appellate courts of persons seeking judicial review of admin
istrative rulings and to the scope of substantive control by courts over

the Executive. Indeed, the comparison of American with French and
German material on judicial review requires a study of the basically
different general relatioriships between law and state under the systems
in force in each country. Nonetheless. Steindorff is right in calling the
attention of the new Community Court to American experience. In
deed, the new court should re-examine many of the traditional lines of
European Administrative Law.
The first year of experience has already shown that only a broad

interpretation of the jurisdiction of the High Authority can make pos
sible the successful operation of the Community. In the first meeting
of the Council of Ministers. Jean Monnet, Chairman of the High Au
thority, told the Council that a broadening of the general common eco

nomic policy is unavoidable.
StemdbrfFs book makes one curious as to what the new court will do.

It also makes this reviewer look forward to whatever future work Stein-
dorff himselfwill accomplish.

HELNRTCH KRONSTETN*

CASES AND MATERIALS OX TORTS by Young B. Smith and Wffliain L, Pros-
ser. The Foundation Press. Brooklyn. 1952. Pp. 1239. ^.00.

Two well known teachers and scholars produced a casebook which no

doubt will be the leading work in its field. It is complete, stimulating
and progressive. It has its roots in the historical development of the
law of torts. The authors state in their preface:

In tins book there are 415 principal cases, which is as many as can adequately
be discussed in class. They are suppfesoenied by a great deal of test dealing
with hundreds of cases, both by way of introduction and by way of comment.
This test material has. in general, three purposes. One is to give the student

* Professor of Law, Geoigetown Law School.
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the background needed to discuss intelligently the basic questions presented by
the cases, and save the teacher the time usually spent in exposition. The sec

ond is to give information on collateral points which ordinarily can receive little
mention or none at all in class. The third is to suggest problems for dis
cussion, with or without reference to cases which may afford a clue.

The student who begins his law school career with this casebook owes

a debt of lasting gratitude to its authors. This book does several things
which are very important. It informs and it stimulates. It is designed
to open the student's mind in his preparation for class so that he will
be aware of problems before he encounters the give and take of tradi
tional law school pedagogy. In this way the surprise element is mini
mized and the chances of learning, and learning profoundly, are en

hanced. The textual material and note questions are well adapted to

serve the twin ends of information and stimulation.
Another reason for student gratitude is a matter of economics. This

book costs nine dollars. A treatise or handbook on the law of torts costs

approximately seven or eight dollars. While this book does not render
obsolete such current works as Harper on Torts or Prosser's own horn

book, the average student will not feel the same need to acquire a treatise
to supplement and clarify his thinking about the subject. If law is
still to be taught inductively by the case system, the emphasis in study
and class should be upon analysis of decided cases with the recognition
that, because of the vastness of the field and limitations of time, an

optimum of help by way of textual material should be included. There
is a happy marriage of convenience with necessity here and the resulting
economy is a healthy child of the union.

The book follows the classical tripartite division of tort law. Negli
gence, of course, receives the greatest treatment. There are several in

novations, notably Chapter I, entitled "Development of Liability Based

On Fault", which puts in historical perspective the matter covered in

the field of intentional and negligent torts. Another is Chapter IV,
"Punitive Damages", and Chapters XII, "Measure of Damages in Ac

tions for Personal Injuries", subjects which heretofore have had too

scant treatment except in the course on damages.
There is always room for disagreement as to matters omitted, as to

arrangement, and as to chapter and section headings. This reviewer can

find no major fault on these points and the minor ones are not worth

mentioning. He looks forward to the experience of using Smith and

Prosser in the torts course at Georgetown. philip a. ryan*

* Professor of Law, Georgetown Law School.
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