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THE IMMUNITY BILL

Leonard B. Boudin*

E fifth amendment to the Constitution of the United States pro
vides that no person "shall be compelled in any criminal case to be a

witness against himself." This constitutional right is implicit in our ac

cusatorial system under which government must produce evidence rather
than compel self-conviction. It arises from a moral concept, a revulsion
against requiring a man to injure himself, and from an historical fact,
that political and religious dissenters in 17 th century England were un

able to protect themselves if they took the oath ex officio.1
For several years, witnesses before congressional committees have in

voked the constitutional privilege and thereby have relieved themselves
of the legal duty to answer questions of an incriminating nature. They
thus avoided a contempt citation for refusing to answer, a perjury indict
ment for answering where contrary testimony, true or false, was available,
and possible prosecution for substantive crime, again for answering.2
Although the privilege, say the courts, is for the protection of the in

nocent3 as well as the guilty, an extraordinary campaign by government
and press has created the widespread impression that assertion of this

particular constitutional right is an admission of guilt.4 Thus, for ex-

* Member of the Bars of the Supreme Court of the United States and of the State of
New York.

1 See Boudin, The Constitutional Privilege in Operation, 12 Lawyers Guild Rev. 128

(19S2).
2 See Aiuppa v. United States, 201 F. 2d 287, 300 (6th Cir. 1952), reversing 102 F. Supp.

609 (N. D. Ohio 1952).
3 See cases cited in Boudin, n. 1, supra, at 135, n. 101. Hence such phrases as "risk of

prosecution," Matter of Doyle, 257 N. Y. 244, 265, 177 N. E. 489, 496 (1931) ; and "crim

inated or placed in jeopardy," People ex rel. Lewisohn v. O'Brien, 176 N. Y. 253, 268, 68

N. E. 353, 357 (1903).
* Senator Joseph R. McCarthy, Chairman of the Senate Committee on Government

Operations, has coined the term "Fifth Amendment Communist". His annual Report of
the Permanent Subcommittee on Investigations of the Committee on Government Operations,
Sen. Rep. No. 881, 83d Cong., 2d Sess. 7, 10 (1953), describes the new Executive Order,
No. 10491, requiring discharge of government employees asserting the privilege, and similar
action taken by the General Electric Company, a private employer.
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ample, Senator McCarthy's celebrated, though unproven, charges of

espionage are based exclusively upon the assertion by many witnesses
of this constitutional privilege.5 Numerous persons have lost their jobs
and suffered opprobrium and community sanctions for reliance upon the
Amendment. Nevertheless, it remains effective in the principal area for
which it was intended, to require the accuser rather than the accused to

produce the incriminating evidence.
Two years ago Senator McCarran of Nevada began a campaign to

eliminate the use of the constitutional privilege as a ground for refusal
to answer questions in congressional hearings. The McCarran bill,6 now

S. 16, was inspired by the Supreme Court's decision in Blau v. United
States7 that a witness before a grand jury could not be required to answer

questions concerning Communist Party membership. This decision was

a necessary result of the Smith Act prosecutions which, perforce, made
admissions of membership mcriminatory. It applied equally to testimony
before congressional committees.8
Senator McCarran's proposed method was to guarantee the witness

against criminal prosecution concerning the subject matter of his testi
mony. This guarantee was regarded as eliminating any danger to the
witness. It would be given by a two-thirds vote of the committee involved,
with two members of the minority party concurring. If the Attorney-
General objected, a majority vote of the house involved would be re

quired to grant immunity.
The bill passed the Senate on July 9, 1953. Three facts are significant:

(1) No committee hearings were held on the bill, although it was of

5 See editorial. New York Times, Jan. 14, 1954, p. 28, col. 2. See also New York Herald
Tribune, Nov. 16, 1953, p. 14, col. 1; and Nov. 14, 1953, p. 1, coL 8; and 1953 Report of
the Subcommittee, n. 4, supra, at 49.
6 S. 1570, 82d Cong, 1st Sess. (1951), introduced May 31, 1951 (97 Cong. Rec 5972),

and reported Aug. 27, 1951, Sen. Rep. No. 717, 82d Cong, 1st Sess. It was repeatedly
passed over at the request of various Senators, 97 Cong. Rec 12390, 12945 (1951), and
finally put at the foot of the calendar on Jury 3, 1952, 98 Cong. Rec 9052, 9114. On Jan. 7,
1953, S. 16, 83d Cong, 1st Sess, was introduced by Senator McCarran, 99 Cong. Rec 153.
It was reported on April 20, 1953, Sen. Rep. No. 153, 83d Cong, 1st Sess, 99 Cong. Rec
3319; debated in May, 99 Cong. Rec 4737-4743; laid aside on the suggestion of Senator

Taft, 99 Cong. Rec 4770; passed over, 99 Cong. Rec 6172 ; and passed, on Jury 9, 1953, 99
Cong. Rec 8357. The bill was supported by the Special Committee to Investigate Organized
Crime in Interstate Commerce, Final Report, Sen. Rep. No. 725, 82d Cong, 1st Sess, 95
(1951), and by the American Bar Association Commission on Organized Crime, Report to
the American Bar Association, Sept. 1, 1951, p. 53.

T 340 TJ. S. 159 (1950).
8 See cases cited in Boudin, n. 1, supra.
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obvious importance; (2) It was delayed in passage for two years by
Senator Taft and other conservative leaders; (3) The opposition was of
two kinds, that of Senators George, Lehman and Hoey who opposed all
such legislation; that of Senators Kefauver and Morse, who believed that
the Attorney-General, not the Congress, should determine when im
munity should be given.
More recently, Representative Keating introduced a bill9 supported by

the Administration which is similar to the McCarran bill except that
under it the Attorney-General possesses the immunity power.

The Fifth Amendment and the Protection of

Congressional Witnesses

If S. 16 became law, it would cause a revolutionary increase in the
congressional power of investigation. It is therefore appropriate to deter
mine how wisely the existing power has been exercised, and whether the
record of congressional committees justifies such an enlargement of their
powers.
It is common knowledge that the investigating authority of congres

sional committees has been used in the last decade as a means of inter

fering with fundamental civil liberties.10 While many congressional com
mittees have quietly carried out their traditional functions of overseeing
the executive departments of the government and of determining the
need for new legislation, the committees which this bill is intended to aid
have far exceeded their legal functions and have engaged in mass trials
of "subversives".
As the Attorney-General has said approvingly,11 "Many of these in

vestigating committees have been particularly concerned in alerting the
American people to the nature of subversive and other criminal activities;
the many forms that these activities take and how they threaten the
democratic processes."
Witnesses have been examined by the same committee in repeated

executive and public sessions, and shuffled from committee to committee.

Subjected to television and newspaper releases, their dramatic cross-

examination has been timed for newspaper deadlines. They have been de
nounced by other witnesses and committee members who enjoy con-

9 H. R. 6899, 83d Cong., 2d Sess. (19S4).
10 The literature is too vast for notation here. A good example is Lloyd Garrison's Con

gressional Investigations: Are They a Threat to Civil Liberties? 40 A. B. A. J. 125 (1954).
11 Brownell, Remedy for Abuse of Constitutional Privilege Against Self-incrimination, an

address before the National Press Club, Washington, D. C, Oct. 14, 1953.
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gressional immunity. They have been deprived of the secrecy -which

governs grand jury proceedings, the right to counsel, and to cross-examine
their accusers and have been put to the hazard of subsequent criminal
proceedings for contempt, perjury and other crimes.

These attacks upon fundamental liberties have been resisted by com

mittee witnesses in a variety of ways. Some witnesses have refused to

testify by invoking the First Amendment which guarantees freedom of

speech, belief and assembly, by asserting the separation of powers doc
trine which gives the judicial branch of government the exclusive power
to determine crime, or by calling attention to a particular committee's
lack of jurisdiction over the subject matter of its investigation.
Each of these defenses requires the witness to gamble that his legal

arguments in an uncharted field will receive judicial approval. It is
virtually impossible for the witness to secure a judicial decision until after
he has made his committee appearance and subjected himself to the

danger of contempt proceedings. No federal court has thus far vacated
a congressional committee subpoena. In Mins v. McCarthy, the United
States Court of Appeals for the District of Columbia Circuit, in denying
a motion for leave to file an application for stay of a congressional com
mittee subpoena, said:12

The Court is of the opinion that where a committee of the Congress has issued
a subpoena ad testificandum to a witness to appear at a hearing, without defin
ing the questions to be asked, the judicial branch of the Government should not

enjoin in advance the holding of the hearing or suspend the subpoena. The

rights of witnesses in respect of any question actually asked at the hearing are

subject to determination in appropriate proceedings thereafter.

There is some indication, however, that relief may be granted in clear-
cut or exceptional cases. For example, a subpoena duces tecum calling
for the production of documents outside a committee's jurisdiction might
be the basis for an injunctive suit. Although in Hearst v. Black13 the
same court that later decided Mins v. McCarthy refused to enjoin a

Senate committee from using documents in its possession which it had

unlawfully seized, the court also ruled that had the motion been brought
prior to the passage of the documents into the committee's possession,
an application to restrain their unlawful seizure would have been enter-

13 209 F. 2d 307 (D. C. Cir. 1933). See, eg, Fkchkr v. McCarthy, 117 F. Supp. 643
(S. D. X. Y. Jan. 6, 19S4) ; and Hutner v. McCarthy, CSvfl No. S9-364, S. D. X. Y. Dec 8,
1953 (decided without opinion), denying injunctive refief against a congressional committee
13 66 App. D. C. 313, 87 F. 2d 68 (1936).
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tained.14 Since unlawful executive acts may be enjoined,15 there is no

constitutional reason for denying protection against infringements of
rights by the legislative branch. It must, however, be recognized that this
path is beset by difficulties.
Even in litigation arising after the witnesses' appearance before a com

mittee, the Supreme Court has avoided a decision upon the First Amend
ment defense by refusing to review lower court decisions sustaining the
power of the House Un-American Activities Committee.16
The doctrine of separation of powers is not more promising as a de

fense for the witness. Congressional committees have usually been able
to make a theoretical case that they have some legislation in mind. They
argue in court that the discovery of crime or the "intent to combat sub
versive activities" elsewhere admitted to be their true objective, is merely
incidental to a bona fide legislative purpose.17
Yet of course the doctrine is reasonably applicable to the congressional

investigating scene. For as Mr. Justice Brandeis said: "The doctrine of
the separation of powers was adopted by the Convention of 1787 not to

promote efficiency but to preclude the exercise of arbitrary power."18 It
is rather interesting that this doctrine has been enforced obliquely by
assertion of the constitutional privilege in response to a legislature's extra
legal inquiry into crime.
As for the jurisdictional limitations of each committee,19 Congress has

14 "And so, also, if a Senate Committee were to attempt to force a telegraph company
to produce telegrams not pertinent to the matters the committee was created to investigate,
the company could be restrained at the instance of the sender of the telegrams, for as the

Supreme Court said in McGrain v. Daugherty, 273 U. S. 135 . . . , the decisions in Kil-
bourne v. Thompson, 103 U. S. 168 .. . and Marshall v. Gordon, 243 U. S. 521 . . . point,
in such circumstances, to admissible measures of relief. We are, therefore, of the opinion
that the court below was right in assuming jurisdiction as to the commission, and if the
bill had been filed while the trespass was in process it would have been the duty of the
lower court by order on the commission or the telegraph companies or the agents of the
committee to enjoin the acts complained of." 66 App. D. C. at 316, 87 F. 2d at 71. See

also, Reeve v. Howe, 33 F. Supp. 619 (E. D. Pa. 1940).
15 Youngstown Sheet and Tube v. Sawyer, 343 U. S. 579 (1952).
16 Barsky v. United States, 83 U. S. App. D. C. 127, 167 F. 2d 241, cert, denied, 334

U. S. 843 (1948) ; Lawson v. United States, 85 U. S. App. D. C. 167, 176 F. 2d 49 (1949),
cert, denied, 339 U. S. 934 (1950) ; United States v. Josephson, 165 F. 2d 82 (2d Cir. 1947),
cert, denied, 333 U. S. 838 (1948).

17 See, e.g., Brief for the United States, Emspak v. United States, no. 67, U. S. Sup. Ct.,
Oct. Term, 1953.

18 Myers v. United States, 272 U. S. 52 (1926).
19 These limitations are imposed by the Legislative Reorganization Act of 1946, 60 Stat.

831; the Standing Rules of the Senate, Sen. Doc. No. 10, 83d Cong., 1st Sess. (1953); and
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never seen fit to enforce them for the protection of witnesses. Other

defenses, such as the irrelevance of questions, or the undue breadth of a

subpoena duces tecum, are equally hazardous.20
The Fifth Amendment therefore stands today as the only complete

answer to a congressional investigation of political beliefs and associa
tions.21 This conclusion is not intended to question the moral or legal
justification for the other defenses suggested above. The Supreme Court's
increasing awareness of the true nature of current legislative investiga
tions suggests the possibility of a partial reversion toKilbourn v. Thomp
son33 which upheld the right of privacy in congressional investigations.23
Nor is it intended to suggest that the invocation of the Fifth Amendment
is a technical device, useful but morally questionable. Elsewhere24 I
have indicated the significant relationship between the First and Fifth
Amendment and the view that each was historically intended to protect
political and religious dissent, a view which is unchanged.
the Rules of the House of Representatives, H. R. Doc No. 812, 82d Cong., 2d Sess. (1952).
They have been completely disregarded in recent years by the Permanent Subcommittee on

Investigations of the Committee on Government Operations which has investigated sub
versive activities allocated to the Judiciary Committee by specific resolution, S. Res. 366,
81st Cong, 2d Sess. (1950), and the overseas information program which was in the process
of investigation by the Committee on Foreign Relations, Sen. Rep. No. 406, 83d Cong, 1st
Sess. (1953). Nevertheless, the Committee on Government Operations had no difficulty in

securing its 1954 appropriations, 100 Cong. Rec 1064 (Feb. 2, 1954). The failure of com
mittees to recognize their congressional limitations was noted by Congressman Javits, For
a Joint Committee on Subversion, New York Times, Feb. 28, 1954, � 6, Part 1, p. 10.
20 Bowers v. United States, 92 TJ. S. App. D. C. 79, 202 F. 2d 447 (1953), is one of the

few decisions based on failure to prove pertinency. Cf. United States v. Orman, 207 F. 2d 148

(3d Or. 1953), holding that it is the question, not the answer, which must be pertinent.
Congressman Keating has introduced H. R. 4975, 83d Cong, 1st Sess. (1953), which would

give congressional committees direct recourse to the courts to enforce their subpoena power.
This would improve the situation if the courts in the first instance would determine
whether the committees are acting within the scope of their jurisdiction, and in the second

indanrp, whether the questions asked are pertinent and not otherwise objectionable.
21 Lloyd Garrison has described a witness' defenses on "a trial for his actions, associations

or beliefs" as "for practical purposes worthless." Garrison, n. 10, supra, at 125.
22 103 U. S. 168 (1880).
23 Mr. Harvey O'Connor, the leading proponent of the First Amendment position,

United States v. O'Connor, Crim. no. 1650-53, D. C D. C, has pot the matter well in a letter

to the writer: "The only practical difference between the First and the Fifth, fa that the

Fifth is the poor man's amendment. If a man can afford legal defense and also make pro

vision for his family while he is in the coop, he should by all means choose the First.''

And "we have to keep hammering away on the First until finally some court somewhere

recognizes its validity. Otherwise it becomes as dead a letter as some of the other amend

ments are."
24 Boudin, n. 1, supra.
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S. 16 is intended to destroy this defense by requiring the witness to
answer all questions concerning himself and others under pain of punish
ment for contempt.

S. 16 is Neither Necessary nor Intended to Aid Congress
in its Legitimate Functions

The Administration's arguments in support of the bill are that the
privilege was intended for the "innocent", that the public believes that
"subversives" are "coddled" and that the privilege is being "abused".25
These arguments, discussed briefly below, are self-revelatory. They point
up the objective of the bill: to increase a congressional power of harass
ment already at high-water mark.
The bill is neither necessary to the legislative process nor intended to

aid it. Congressional committees have only two legitimate investigative
functions: (1) to determine the need for new legislation and (2) to over

see the operations of the executive branch.28
The bill is intended to aid Congress to carry out a supposed third func

tion: the dissemination of political information to the American people.
This function is not within the constitutional power of Congress and no

court has ever so held. The claim of its existence is often incorrectly
attributed to President Woodrow Wilson. But even he did not regard
the congressional committees as the public's source of interesting in
formation.27 In his view the right of Congress to inform the people was

connected with the legitimate concern of Congress, as overseer of the

operations of the executive branch, in the behavior of "the administrative

agents of the government". His reference to the "informing function of

Congress" did not suggest that Congress could investigate anything sus

ceptible of communication to the public.
Even this informing function, Mr. Justice Frankfurter warns,28 "has

25 Brownell, n. 11, supra.
26 McGrain v. Daugherty, 273 U. S. 135, 173-174 (1927).
27 His full conclusion reads as follows: "It is the proper duty of a representative body

to look diligently into every affair of government and to talk much about what it sees.

It is meant to be the eyes and the voice, and to embody the wisdom and will of its con

stituents. Unless Congress have and use every means of acquainting itself with the acts

and the disposition of the administrative agents of the government, the country must be help
less to learn how it is being served; and unless Congress both scrutinize these things and

sift them by every form of discussion, the country must remain in embarrassing, crippling
ignorance of the very affairs which it is most important that it should understand and direct.

The informing function of Congress should be preferred even to its legislative function.''

Wilson, Congressional Government 303 (15th ed. 1913).
28 United States v. Rumely, 345 U. S. 41, 43-44 (1953). See Mr. Justice Holmes' famous
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its limitations," and President Wilson "did not write in light of the his

tory of events since he wrote; more particularly he did not write of the

investigative power of Congress in the context of the First Amendment."
We may add that a committee's exercise of a public information func
tion is different from its power to compel testimony in furtherance of that

objective.
Likewise the names of Landis and Frankfurter are frequently used to

support latitudinarian activities of congressional committees.29 But these
statements supported bona fide legislative functions, not the aberrations
of today. Mr. Justice Frankfurter undoubtedly had himself in mind in
his warning about Woodrow Wilson. This may be seen too in his recent

reminder that "This Court has not hesitated to sustain the rights of pri
vate individuals when it found Congress was acting outside its legislative
role."30
Congress does not need the testimony of witnesses against themselves

in order to determine the need for new legislation. The necessity of such
legislation can be determined more rationally and fairly by the expert
testimony of government officials, bar associations, voluntary witnesses
and other competent observers. Congress does not require the guidance
of those whom it simultaneously denounces as criminal. Until the Ke-
fauver Committee began its investigations, so often judicially criticized,51
it was unheard of to call putative criminals to testify in support of legisla
tion directed against them.
Nor will S. 16 aid committees to determine whether the laws are being

dictum that all powers have their limitations, Hudson Water Co. v. McCarter, 209 U. S.

349, 355 (1908). Senator McCarthy has several times cited the Romery case as authority
for a broad interpretation of President Wilson's comments. See Sen. Rep. No. 881, 83d

Cong, 2d Sess. 4 (1953), although, as indicated, it holds the exact contrary.
29 Landis, Constitutional Limitations on the Congressional Power of Investigation, 40

Harv. L. Rev. 153 (1926) ; Frankfurter, Hands off the Investigations, 38 New Republic 329

(1924) . It is a rare government brief that omits their citation.
30 Tenney v. Brandhove, 341 U. S. 367, 377 (1951).
31 Virtually aD the contempt citations resulting from the hearings of the Special Com

mittee to Investigate Organized Crime in Interstate Commerce, popularly known as the
Kefauver Committee, have resulted in acquittals of the witnesses, often with criticism of
the Committee: Bowers v. United States, 202 F. 2d 447 (D. C Cir. 1953) ; Aiuppa v.

United States, 201 F. 2d 287 (6rh Cir. 1952) ; Poretto v. United States, 196 F. 2d 392 (5th
Cir. 1952) ; Marceuo v. United States, 196 F. 2d 437 (5th Cir. 1952) ; United States v. Di-

Carlo, 102 F. Supp. 697 (N. D. Ohio 1952) ; United States v. KMnman, 107 F. Supp. 407
(D. D. C. 1952). But see United States v. Costello, 198 F. 2d 200 (2d Cir. 1952) ; United
States v. Orman, 207 F. 2d 148 (3d Cir. 1953) ; United States v. Pechart, 103 F. Supp. 417
(N. D. CaL 1952).
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administered properly. No one has ever made this flat contention, al
though the validity of the bill depends upon such a necessity. But if the
argument were made, it could be easily disproved. For one thing, most
of the recent investigations of teachers, doctors, lawyers and trade union
leaders have nothing to do with government operations. They are openly
directed at ridding the colleges of supposedly radical teachers, at affect
ing union elections, at embarrassing the witnesses. Moreover, investiga
tion even of government employees is not facilitated by compelling an

individual to confirm the accusations of prior witnesses as to his political
views and associations; yet this is the essence of today's investigations.32
Senator McCarran has revealed the non-legislative function that his

bill is intended to serve. It "has no special application to Communists
but would eliminate [sic] this problem as well as their claims of priv
ilege . . .

"33 and would "help combat the Communist conspiracy."34 The
breadth of this conspiracy is apparent from the definitions recently em

ployed by Attorney-General Brownell and Senator McCarthy.
Two Attorney-Generals have made similar admissions: "[I]mmunity

granted to conspirators of lesser importance might result in obtaining
needed testimony against the top criminals";35 and "Subversives and
criminals have been quick to rely upon this provision which was written
into our Constitution to protect law-abiding citizens against tyranny and

despotism."36
Thus the bill is not in furtherance of a bona fide legislative function

but is intended rather to expand the existing index of political dissenters
and to facilitate criminal prosecutions. It would permit legislators to

"depart with impunity from their legislative functions, sit as kangaroo
courts, and try men for their loyalty and their political beliefs."37
Now either these dissenters or "subversives" are criminals or they are

not. If they are being interrogated for evidence of crime, then Congress

32 The most active congressional committees take the position that the witness is called

because they already have knowledge concerning his political activities.
33 Sen. Rep. No. 717, 82 Cong., 1st Sess. 5 (1951) [Emphasis supplied].
3* 99 Cong. Rec. 4579 (1953).
35 McGrath, J. Howard, Address before the Conference on Criminal Law Enforcement,

Mar. 2, 1951.
36 Brownell, Herbert, Jr., Immunity from Prosecution versus Privilege Against Self-

incrimination, Address before The Law Club of Chicago, Chicago, 111., Nov. 6, 1953.
37 Douglas, J., dissenting in Tenney v. Brandhove, 341 U. S. 367 (1951), where the

Court held that a suit could not lie against a California legislative committee under the

Civil Rights statutes.
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is engaging in extra-legal business. The Attorney-General virtually ad
mits error when he says:38
... if Congress is to legislate wisely with respect to subversion, and other crime
and corruption, it must not be obstructed from learning who are its leaders,
organizers and members; the nature and scope of their activities; the character
and number of their adherents.

We had thought that Congress had already legislated "wisely" on "sub

version"; certainly, there is no lack of existing law on any aspect of this
subject. It is a rare criminal prosecution these days, under the listing
anti-sedition statutes, in which the government does not prevail.
The fundamental objection to the Brownell-McCarran thesis is that

the details of a crime are relevant not to legislation but to the prosecu
tion of crime. That is exclusively a grand jury function under our tri

partite system of government.
The revelation of crime by congressional committees is especially im

proper because it deprives the accused of important procedural rights
inherent in our accusatorial system. The grand jury historically func
tions in secrecy to afford protection against improper accusations of
crime, an objective which is nullified by today's congressional investi
gations.
On the other hand, if the dissenters are not criminals�and our entire

tradition holds that dissent from the prevailing political philosophy is
not a crime�then clearly we have an invasion of the rights guaranteed
by the first amendment to the Constitution.39
Quite aside from these constitutional principles, the right to compel

testimony depends upon whether it is necessary for the functioning of
Congress. Testimony of this involuntary type, merely expanding the
subversive index and causing retribution to the witnesses, their families
and friends, does not meet this test. Moreover, while Congress has an

inherent power to inquire, it does not have an inherent power to grant
immunity. In Chief Judge Cardozo's words:40

... a power to suspend the criminal law by the tender of immunity is not an im-

38 Brownell, Herbert, Jr, Remedy for Abuse of Constitutional Privilege Against Self-
incrimination, an Address before the National Press Chib, Washington, D. C, Oct. 14, 1953.

33 It is well to remind ourselves that "[tlhe right to pass laws, necessarily implies the

right to obtain information upon any matter which may become the subject of a law."

People ex reL Karfin v. Culkin, 248 N. Y. 465, 4/8, 162 N. E. 48?, 492 (1928), quoting from
Briggs v. MacKeflar, 2 Abb. Pr. 30 (N. Y. 1855).
40 Matter of Doyfc, 257 N. Y. 244, 260-261, 177 N. E. 489, 495 (1931). The case held

that a legislative act duly signed by the government would be required to grant immunity,
not that immunity could never be granted at all.
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plied or inherent incident of a power to investigate. It may be necessary for
fruitful results in a particular instance, but it is not so generally indispensable
as to attach itself automatically to the mere power to inquire.

We may go further, as did Senator Cooper, and express "grave doubt
that the granting of immunity should be exercised at all by Congressional
committees."41 Legislative procedures, unlike judicial, cannot adequately
protect a witness who is compelled to testify. As Senator Cooper went
on to say:42

The granting of immunity ought to be under definite safeguards. It is usually in
a court of record, and under a code of procedure governing the court or quasi-
judicial body granting immunity. A judge or presiding officer guards the interests
both of the Government and of the witness. It is evident that if congressional
committees do not have all these safeguards none of these incidents would be
present, and none to the degree that we recognize and want in a system of justice
of law.

The witness appearing before a grand jury cannot even be cited for
contempt, much less tried and convicted, until a judge has heard the
question and answer and ruled on it. This takes place in a secret ses

sion, an additional protection to the witness. A congressional committee
proceeding affords the witness neither privacy nor judicial guidance.
The witness before a quasi-judicial administrative agency has other forms
of protection which are discussed below.

Immunity Powers Should be Strictly Limited

The power to grant immunity should never exist on a wholesale basis,
particularly in the legislative area. Congress has operated since its in

ception (except for a short period, 1857 to 1862) without a general im
munity statute.43 The investigations of the Truman Defense Committee,
the La Follette Civil Liberties Committee and those involving Teapot
Dome and Pearl Harbor show how satisfactorily Congress has functioned
without the extraordinary power to give immunity.
The proponents of the legislation have a heavy burden to sustain.

They must show why our Congress needs the extraordinary power to

inquire into private affairs and compel incriminating testimony, a power
without which this nation has well survived.44

41 99 Cong. Rec. 8349 (1953).
42 Ibid.
43 The complete immunity law, 11 Stat. 155 (1857), was replaced by one giving partial

immunity, 12 Stat. 333 (1862), R. S. 859 (1875).
44 Chancellor Hardwicke well stated the test two centuries ago: "This necessity is indeed

now urged, but surely it ought to be shown that the present circumstances of affairs differ
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The vast majority of our states have not found that power necessary
to the legislative process.45 Their legislative committees usually operate
without this immunity power; where given, it is sometimes even limited
to a particular investigation.46
True, a congressional committee's investigation may occasionally lead

to a criminal trial. In such cases, it should be picked up by a grand jury.
If the matter critically involves the administration of government, a

legitimate interest of Congress, special authority to give immunity in that

investigation can always be sought.47
This is the way the matter has historically been handled. In England,

a pardon has sometimes been given to a witness in a criminal trial whose

testimony was deemed necessary to the prosecution.48 Parliamentary in

vestigators have sought power to grant immunity in a number of cele
brated cases beginning with Bishop Atterbury's trial in 1723.49 In each,

from those of any former age, before it can with any propriety be asserted, that measures
are now necessary, which no other distresses, however urgent, or provocations, however

flagrant, have hitherto produced. It ought to be proved, that wickedness had discovered
some new shelter from justice, before new engines are invented to force it from its retreat,
and new powers applied to drag it out to punishment.
"The nation has subsisted, my lords, so many centuries, has often recovered from the

lingering desease of inward corruption, and repelled the shocks of outward violence; it has

often been endangered by corrupt counsels, and wicked machinations, and surmounted them

by the force of its established laws, without the assistance of temporary expedients; at

least without any expedients like this, which neither law nor justice can support, and which

would in itself be a more atrocious grievance than those, if they were real, which it is in

tended to punish, and might produce far greater evils than those which are imputed to him

against whom it is projected." 12 Cobbett, Parliamentary History of England 694-695

(1742).
� 8 Wigmore, Evidence � 2281, n. 11 (3d ed. 1940).
46 See, e.g., Miss. St. Legislature Committee to Investigate evasion of gasoline taxes,

Miss. Laws 1944, c. 224; S. Car. Acts 1945, no. 227, 44 Stat, at Large p. 544 (Legislative
Committee to Study Coastal Fisheries Law).

47 This was sought to be done in New York, although unsuccessfully because by resolu

tion, not statute. Matter of Doyle, 257 N. Y. 244, 177 N. E. 489 (1931). Even with

administrative agencies "the power to grant immunity is one which is very rarely exercised

and even when it is the grant of immunity is extended only to minor participants in a

scheme after it has been demonstrated that their testimony is an absolute prerequisite to

the successful completion of an invesigation [sic]." Letter of Donald C. Cook, Chairman of

the Securities and Exchange Commission, to Sen. Harley Kilgore, dated May 14, 1953, 99

Cong. Rec. 8343 (1953).
4� 3 Wigmore, Evidence � 2280a (3d ed. 1940). R. v. Boyes, 1 B. & S. 311, 325, 121

Eng. Rep. 731, 736 (Q. B. 1861), is the leading case, but see Burdick v. United States, 236

U. S. 79 (1915), holding that a pardon may be refused.
4� Bishop Atterbury's Trial, 16 How. St. Tr. 324, 603 (1725); 2 Hallam 455; 8 Pari.
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there was a full dress debate on the practical need for and political de
sirability of the immunity grant. The debates in the House of Lords in
1742 on the bill to give immunity to witnesses against Robert Walpole
and in 1806 regarding witnesses against Lord Melville make stirring read
ing even today. They illustrate our point that immunity legislation
should be particular, not general.
Today's tendency is to cut down on wholesale immunity grants even in

the non-legislative field.60 Most of our state immunity statutes, involving
testimony before grand juries, relate to specific crimes, not to crime gen
erally. The power of a federal administrative agency to compel testi
mony and to grant immunity appears in the statute creating that agency,
not in the Administrative Procedure Act or any other generally applicable
statute. The New York State Crime Commission has proposed restric
tions upon existing immunity statutes in New York.51 Governor Dewey
of New York, in commenting upon S. 16, noted that "the granting of im

munity is an extraordinary power which should in all cases be carefully
restricted."52
Our American experience with such wholesale legislation has been un

satisfactory. In 1857 a federal statute gave full immunity to witnesses
before congressional committees.53 The occasion for the bill was a news

paper reporter's refusal to testify in support of his charges of congres
sional bribery. The statute, in Senator Trumbull's words, "holds out an

inducement for the worst criminals to appear before our investigating
committees."54 Embezzlers of two million dollars of government bonds

History 195, 267, 298; Green, Short History of England 699 (1879); Earl of Macclesfield's
case, 16 How. St. Tr. 921, 1147 (1725). On the Bill to Indemnify Evidence against Robert
Earl of Orford (Walpole), see 12 Cobbett, Parliamentary History of England 625-734

(1742).
50 See, e.g., Report of New York State Law Revision Commission, N. Y. Leg. Doc.

No. 65 (I) (1942) ; N. Y. Leg. Doc. No. 65 (B) (1943). Mr. Justice Frankfurter, dissent

ing in United States v. Monia, 317 U. S. 424, 434 (1943), says: "Indeed, so sensitive has

Congress been against immunizing crime that it has not entrusted prosecutors generally with

the power to relieve witnesses from prosecution in exchange for the incriminating evidence

against others."
51 New York State Crime Commission, 3d Report, May 4, 1953.

52 Letter of Governor Thomas E. Dewey to Sen. Harley Kilgore, dated May 13, 1953,
99 Cong. Rec. 8343 (1953).

53 n Stat. 156 (1857).
54 Cong. Globe, 37th Cong., 2d Sess. 428 (1862). Similar views were expressed by Mr.

Lovejoy who introduced the bill to repeal the second section of the Act of 1857 (id. at 228),

by Rep. Wilson reporting the bill on Jan. 16, 1862, for the Committee on the Judiciary (id.
at 364), and by Sen. Wade who introduced a similar bill (id. at 387). See also Eberling,

Congressional Investigations 320-323 (1928).
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and other criminals were protected from criminal prosecution by their

testimony. As a result, in 1862, the statute was amended to narrow the

privilege to the point where it was held insufficient constitutionally.65 In
1876 an attempt was made to return to the 1857 law by a bill similar to
the current McCarran bill. It was adversely reported by the Senate Com
mittee on the Judiciary, which said that upon "principles of constitu
tional considerations, and of expediency involved in questions of this

character, the bill seems to be open to many valid objections."56
S. 16 avoids much of the danger of the 1857 law, but does not elim

inate it. Congressional committees and Attorney-Generals, by their very
nature, play politics and make deals; the present Attorney-General's
handling of the White case was certainly less than judicial.57 In seeking
for himself exclusive power to grant immunity, the Attorney-General
warns us of the "undue pressures" to which a Congress possessing that

power might be subjected.58 Do not the same considerations apply to

Attorney-Generals? In February, 1952, Congress rejected President
Truman's proposal to give immunity power to Newbold Morris, Special
Assistant to the Attorney-General.59 Whatever its limitations, the ju
diciary remains the safest repository of the immunity power. If such

power is to be exercised by anyone, it is preferable that the courts deter
mine when and where it is in the public interest to grant immunity.60
The Attorney-General properly objects to exercise by Congress of an

immunity power which is directly related to the prosecution of crime.
The objection of Congress to participation by the Attorney-General in
its functions is equally reasonable. The correctness of both positions

55 12 Stat. 333 (1862). The decision was made with respect to a parallel section, R. S.
860 (1875), applying to evidence in a "judicial proceeding." Counselman v. Hitchcock,
142 U. S. 547 (1892). The statutory history is discussed in United States v. Bryan, 339

U. S. 323 (1950).
5� Sen. Rep. No. 253, 44th Cong., 1st Sess. (1876). The bill had passed the House, 44th

Cong., 1st Sess., 14 Cong. Rec. 1571 (1876) upon a favorable report of its Judiciary Com

mittee, H. Rep. 2572 (1876).
67 See, e.g., James Reston, Washington, New York Times, Nov. 15, 1953; Statement of

Attorney-General Brownell, Department of Justice release, Nov. 9, 1953.
58 Brownell, Herbert, Jr., Immunity from Prosecution versus Privilege against Self-

incrimination, Address before the Law Club of Chicago, Chicago, 111., Nov. 6, 1953.
59 New York Times, Feb. 15, 1952, pp. 1, 10; Feb. 20, 1952, p. 1; Feb. 21, 1952;

Editorial, Baltimore Sun, Feb. 18, 1952.
60 "Where a claim of privilege is made by a witness in judicial proceedings the judge has

an opportunity to weigh the desirability of obtaining evidence against the undesirability of

granting immunity, particularly if he has specific issues before him to aid in his judgment.''
Letter of Donald Richberg to Sen. Harley Kilgore, 99 Cong. Rec. A2879 (1953).



1954] The Immunity Bill 511

arises from the fact that criminal prosecutions are not the stuff of legis
lative action.
Two related constitutional problems arise from this duality of func

tion: the validity of legislative pardons, and the validity of delegation to
a committee of the power to grant such pardons.
The validity of legislative pardons is somewhat doubtful in view of

the decisions that only the executive can grant pardons. This was the
ground urged by the Senate Judiciary Committee in successfully opposing
the 1876 immunity bill.61 The English method of special acts of in
demnity was regarded as avoiding this problem, probably because the
executive participated in the particular act of Parliament.
It is however true that in Matter of Doyle62 Chief Judge Cardozo de

clared a legislative resolution to be an unsatisfactory basis for a grant
of immunity precisely because amnesty is a legislative act requiring the
executive's participation. Further, while the federal cases involving leg
islative committees do not discuss the point, the validity of similar
statutes involving testimony before grand juries and administrative agen
cies has been constantly upheld.63 One can of course draw distinctions:
in cases involving grand juries and administrative agencies a judicial
order is required before a witness can be compelled to testify even with
the protection of an immunity statute. It is doubtful, however, that this
distinction is substantial enough to distinguish congressional committee
hearings from the other proceedings in the respect now under discussion.
The second constitutional problem arises from the delegation of au

thority to a legislative committee to grant a pardon. The situation was

different under the 1857 law, where the mere testimony of the witness
before the committee automatically gave him immunity. Under the Mc
Carran bill, as well as under the proposed 1876 law, the committee must
rule upon the claim of privilege and decide whether to grant the witness

immunity. Assuming that Congress could declare that a witness by the
mere act of appearing can secure immunity, can it vest this discretionary
power in a committee without setting forth controlling standards?64
The Supreme Court has never passed on the constitutionality of a

statute giving legislative committees the power to grant immunity. The

early cases, Counselman v. Hitchcock65 and Brown v. Walker66 respec-
61 See n. 56, supra.
62 257 N. Y. 244, 177 N. E. 489 (1931).
63 See n. 68, infra, and Hale v. Henkel, 201 U. S. 43 (1906).
64 Cf. Panama Refining Co. v. Ryan, 293 U. S. 388 (1935).
65 142 U. S. 547 (1892).
66 161 U. S. 591 (1896).
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tively rejecting and upholding immunity laws, involved grand jury pro
ceedings. Even in the latter case, four judges believed the law unconsti
tutional. The more recent cases, such as United States v. Bryan,67 in

volving congressional committees, assumed the validity of a well drafted
immunity law covering committee witnesses but had no occasion to decide
the issue because of the defects in the 1862 law.
For the reasons set forth below the writer believes that no immunity

law can constitutionally require a witness to testify. But assuming that
such a law could validly compel testimony before a grand jury or ad
ministrative agency,68 it does not follow that a congressional committee
can exercise similar compulsion.
Since the proponents of the bill argue that many of our administrative

agencies possess the power to give immunity,69 it is well to note four
differences between them and Congress: (1) The administrative agency
has a jurisdiction narrowly limited by its organic statute, while con

gressional cornmittees have an open field. (2) The witness before an

administrative agency can learn the subject of the agency investigation
by reading the complaint or similar paper upon which it is based, with
the result that he is able to judge the pertinency of questions. (3) His
refusal to testify before the agency cannot by itself alone cause his im

prisonment or indictment. The agency must apply for and secure a court
order requiring him to testify, and he can be heard in opposition to the

application and contempt proceedings. If the agency is clearly acting
beyond its jurisdiction, it cannot compel testimony. (4) Finally, like
grand juries and courts, administrative agencies are engaged in law en

forcement and may reasonably investigate criminal matters whereas Con
gress may not ord!inarily do so.

The proponents of this immunity bill repeat Lord Argyle's argument
on Lord Orford's bill in 1742 that "The public hath a right to the evi
dence of every individual of the society."70 The answer was given by
Lord Chancellor Hardwicke in the same debate: "The public is indeed
entitled to the evidence of every man, but not to every method of coming
at that evidence."71 "The public has not a right to require from anyman

� 339 U. S. 323 (1950).
68 Recent cases not involving congressional committees do make this assumption. United

States v. Monia, 317 U. S. 424 (1943) ; Shapiro v. United States, 335 U. S. 1 (1948) ; Smith
v. United States, 337 U. S. 137 (1949).

69 Shapiro v. United States, n. 68, supra, cites many of these statutes.
70 12 Cobbett, Parliamentary History of England 648 (footnote quotation from the

Seeker Manuscript) (1742).
Ti Id. at 652.
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that he should betray himself, because every man may plead that he is
exempted from that demand by the public faith."72
But if the government ever has a right to such evidence, it is grounded

upon its necessity to the administration of justice which can exist only in
the judicial forum.

Immunity Statutes and Prosecutions for Perjury
From 1742 to date the opponents of immunity statutes have urged

that such laws provide a temptation to perjury. Chancellor Hardwicke,
discussing the Orford bill, said: "This Bill indemnifies all the rogues in
the three kingdoms if they will come in for a particular purpose. I had
rather suffer by such a Bill than vote for it."73 Senator MacDougal in
1862 made the same point;7* so did Senator Lehman and others more

recently in opposing S. 16.75
It is true that the leading government informers in congressional hear

ings and Smith Act trials need no immunity statute to make them talk.
Although confessing to serious crimes, none of them has been or will be

prosecuted. As to them, the perjury-incentive argument is not persuasive.
However, there are many persons who will become involuntary in

formers under the proposed bill unless they are prepared to face contempt
proceedings. They know the kind of evidence which is desired by some

of the committees. Under congressional pressure, with loose rules of
examination prevailing, a weak person may be led into speculation,
exaggeration and even lies concerning the political views and associa
tions of his friends. For above his head lies the threat of federal prosecu
tion for contempt if the committee believes that he is withholding in
formation and for perjury if it doubts his veracity.76
Recent hearings of the McCarthy Committee, particularly in execu

tive sessions, include a degree of bullying inconceivable in court, where
the testimony fails to satisfy the examiner ; this has occasionally brought

72 12 Cobbett, Parliamentary History of England 694 (1742).
73 Id. at 6S3 (footnote quotation from the Seeker Manuscript). See also id. at 696.
74 He said: "[I]t was to avoid the temptation to perjury that the rule in question was

established early in the English Law. You bring a witness before your committee, or you
bring him upon a stand in court, and you involve his personal liberty or his personal
reponsibility in his answers to questions, what is that but an invitation for him to see how

he may avoid the truth, or may swear falsely?" Cong. Globe, 37th Cong., 2d Sess. 430

(1862).
75 Senator Lehman at 99 Cong. Rec. 8345 (1953).
7(5 Aiuppa v. United States, 201 F. 2d 287, 300 (6th Cir. 1952), reversing 102 F. Supp.

609 (N. D. Ohio 1952).
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the witness to the desired objective, particularly where he is asked for his

opinions of others.
But there is a greater risk than perjury by the malevolent or the

frightened. It is the prosecution of the innocent for perjury. That is a

danger familiar to students of political history. Witnesses will be com

pelled to answer questions concerning the political views and associations
of themselves and others. The questions are boundless in subject matter,
form and time. They require the witness to speculate, to answer hypo
thetical questions and to draw conclusions covering decades of experience
at the risk of punishment. Indeed, these interrogations, as was said re

cently of loyalty questionnaires "are a perjury trap in which an entirely
loyal and innocent person can . . . get caught disastrously. "TT Dean Gris-
wold of Harvard Law School has decribed one aspect of the practical
danger75 and this writer has elsewhere suggested that the problem may
be a constitutional one.79
Witnesses are asked whether they could have stolen classified material

had they desired to; whether they had ever "discussed" classified data
with unauthorized persons; whether they should not be electrocuted for

espionage. Another was threatened with a perjury prosecution because
he had no opinion as to whether his sister-in-law had committed espi
onage. Senator McCarthy has publicly viewed his investigations as a

means of convicting witnesses of contempt or perjury in tie absence of
evidence of substantive crime.80
We have recently had a number of perjury prosecutions in the political

area. Some have been based upon distant trivialities.81 In others, con-

MHis, Anns and Men, New York Herald-Tribune, March 4, 1953, p. 18, coL 7. See

also editorial, light on the Fifth Amendment, The Christian Science Monitor, Feb. 15, 1954,
p. 18, coL 2, where it was said: "For many an innocent man has gone to prison and even

to the scaffold of whom not a few have been convicted ;ojt of their own mouths'�by
admissions, perhaps, which diligent prosecutors have fitted convincingly into patterns of
other evidence.'' These references illustrate a belated lay recognition of what judges and

lawyers have always known. See People ex rel Taylor v. Forbes, 143 X. Y. 219, 38 X. E.

303 (1894).
"s Erwin X. Griswold, Dean, Harvard Law School, Address to Massachusetts Bar Ass*n,

reprinted in 18 Harvard Law School Record, Xo. 12. Feb. 11, 1954. The privilege is a

"barrier interposed between the individual and the power of the government.'' Matter of

Doyle, 257 X. Y. 244, 250, 177 X. E. 489, 491 (1931).
79 Boudin, Hie Constitutional Privilege in Operation, 12 Lawyers Guild Rev. 128, 135,

n. 101.
53 100 Cong. Rec 1051 (Feb. 2, 1954). See Sen. Rep. Xo. S81, Sid Cong., 2d Sess. 6

(1954).
81 See, eg., United States v. Lattimore, 112 F. Supp. 507, 522 (D. D. C. 1953).
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victions have resulted from circumstantial evidence. Harry Bridges'
views on China trade were deemed relevant in his trial for perjury on

the issue of Communist Party membership.82 William Remington's first
conviction was based entirely upon circumstantial evidence.83 Sylvia
Neff's conviction was based upon such matters as the collection of dues
for Henry Wallace which a prosecution witness said were really Com
munist Party dues.84
This is not a new situation. Seven centuries ago Henry III prosecuted

the Bishops of Lincoln and Worcester because they required men to take
the oath ex officio.85 This oath was objectionable, says one commentator,
owing to "the danger of perjury by forcing them to answer on oath in
regard to the secret and private actions and opinions of others wherein
they might easily be mistaken."86 Coke subsequently argued "that no
free men should be compelled to answer regarding secret thoughts." In
words applicable to our contemporary hearings he said that "laymen for
the most part are generally illiterate, wherefore they may easily be
inveigled and entrapped in heresy and matters of faith."87
In supporting immunity bills the Attorney-General admits that "There

are other persons who refuse to answer because they feel that their recol
lections of events long past are feeble, and that falsehoods even on trivial
or irrelevant matters may subject them to a charge of perjury."88 The
admission makes inexplicable his conclusion that an immunity statute
"... serves to remove the dangers mentioned for the innocent . . .

"89

For perjury prosecutions are expressly excepted from the immunity pro
visions of the proposed law.90
The perjury issue aside, there is no doubt that the use of informers,
82 Bridges v. United States, 199 F. 2d 811, 839, n. 9 (9th Cir. 1952), reversed, 346 U. S.

209 (1953).
83 United States v. Remington, 191 F. 2d 246 (2d Cir. 1951), cert, denied, 343 U. S.

907 (1952).
84 United States v. Neff, 211 F. 2d � (3d Cir. 1954), reversing the earlier unreported

decision of the United States District Court in New Jersey.
85 Maguire, Attack of the Common Lawyers on the Oath Ex Officio as Administered in

the Ecclesiastical Courts in England (Essays in History and Political Theory in honor

of Charles Howard McBwain) 206 (1936).
86 Id. at 226, citing Jenners' Case, Stowe Mss., 424 f. 159b.
87 Of oaths before an Ecclesiastical Judge Ex Officio, 12 Coke Rep. 26-27 (1826).
88 Brownell, Immunity from Prosecution versus Privilege Against Self-incrimination,

Address before the Law Club of Chicago, Chicago, 111., Nov. 6, 1953.
89 Ibid.
90 "No person shall be exempt from prosecution or punishment for perjury or contempt

committed in so testifying." S. 16, 83d Cong., 1st Sess. (1953).
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voluntary and otherwise, would be materially increased by the passage
of the bill. Enough has been written on the subject of political informers
to make obvious the undesirability of this mode of "proof".91 Their use
is contrary to principles of decency and our Anglo-American tradition of
fair play. They are notoriously untruthful. Whatever their utility in
other fields, they should not be used in political cases where ideas rather
than concrete acts are at issue. For here the possibilities of undetected

perjury are too great, and the rewards are too high.
If the Smith Act trials are an indication of what may be expected at

congressional hearings, S. 16 would require testimony against one's
friends and relatives who joined, often at their instigation, in what once
were accepted as lawful activities and organizations. As Ambassador

Lodge recently said: "We do not want a nation of informers" but "a
nation made up of citizens with integrity."92

The Defects in the Immunity Granted by S. 16

The immunity bill promises more than it can give. It fails to give true

immunity in three principal areas: federal, state and private.

Immunity and Federal Disabilities
The Internal Security Act,93 federal executive orders, and current

loyalty procedures, prohibit the employment of so-called radicals in

government or defense facilities. Employment as a longshoreman or in
the privately owned merchant marine is subject to governmental
screening.94
The McCarran Act requires the registration of persons connected with

groups found by the Subversive Activities Control Board to be "Com
munist organizations" and makes it unlawful for them to be employed
by the Federal Government, to apply for or use a passport, and requires
registration of individuals with the Attorney-General. Material, mail or
broadcasts by "Communist organizations" must plainly indicate that the
source is "a Communist organization". The President by declaring the

91 See Donnally, Judicial Control of Informants, Spies, Stool Pigeons, and Agents Pro

vocateurs, 60 Yale L. J. 1090 (1951), for the most thorough discussion of the decisions; and
Donner, "The Informer," The Nation, April 10, 1954, for the ablest view of the realities.
Also see In the Matter of , an Attorney, 86 N. Y. 563, 574 (1881), a leading case

in which it was said: "Informants have always been a despicable race, yet the law finds
itself obliged to use them."

92 New York Post, Jan. 6, 1954, p. 29, col. 5.
93 64 Stat. 987 (1950), 50 U. S. C. �� 741 et seq. (Supp. V, 1952).
94 64 Stat. 428 (1950), 50 U. S. C. � 191 (Supp. V, 1952).
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existence of "an internal security emergency" can intern anyone as to
whom there is reasonable ground to believe that such person will prob
ably engage in, or probably will conspire with others to engage in acts of
espionage or sabotage.
It is inconceivable that the government would license political dis

senters to operate radio stations, would give them government contracts,
or permit their employment in governmental jobs, defense plants, or other
industries whose employment is controlled by it. The President's recent

proposal to deprive of citizenship persons convicted of Smith Act viola
tions permits of ready extension to persons compelled to make such ad
missions before congressional committees.
Obviously, S. 16 is not intended to permit admitted "Communists" to

have defense contracts, secure passports, retain citizenship rights and
remain outside concentration camps in the event of a national emergency
declaration. All of these very substantial disabilities will continue to

exist in the case of one compelled to testify. Therefore, true immunity is
not intended nor can it be given by S. 16. It could be argued, of course,
that these disabilities may exist upon the basis of government information
or may arise from the witness' assertion of his constitutional privilege.
Without conceding the legality of the disabilities in either case, their
existence does not mitigate the forfeiture arising from the compulsory
disclosure or show that true immunity is given.

Immunity from State Prosecution

S. 16, would not, or course, grant immunity against state and municipal
prosecutions. It is doubtful that Congress could grant such immunity;
the weight of authority is against the existence of such a power.95 It is

true that the recent case of Adams v. State of Maryland96 held that 18

U. S. C. � 3486 bars the use of testimony before a Congressional com
mittee as evidence in a state criminal proceeding against the witness; but
the case did not touch on the problem whether Congress could forbid

state prosecution on account of "any matter, transaction or thing" con

cerning which a witness may testify. Theoretically at least, a state is

still free to prosecute a witness before a Congressional committee for

95 Brown v. Walker, 161 U. S. 591 (1896), is the only decision which holds that Con

gress has such a power; and on this point, the strong dissent is more persuasive. The suc

ceeding cases, such as United States v. Murdock, 284 U. S. 141 (1931), certainly proceed
on the assumption that the minority was correct. See the views of John W. Davis, 99

Cong. Rec. 8343 (1953), of former Solicitor General Philip B. Perlman, id. at 8344, and of

Senator Wayne Morse, id. at 8354.
96 74 S. Ct. 442 (March 8, 1954).
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crimes which he reveals in the course of his testimony, as long as that

testimony is not introduced in the state criminal proceeding.
Even if Congress has the power to grant witnesses before its com

mittees immunity from state prosecution, it has been held that Congress
does not have to exercise this power in order to enact a valid immunity
statute. Although such eminent authorities as Chief Justice Marshall97
and Mr. Justice Holmes98 have written opinions which sustained the
exercise of the privilege because of the danger of mcrimination under
state laws, later cases have interpreted federal constitutional law the
other way.99
The result of the current doctrine, under which immunity from pun

ishment by the sovereign which compels the testimony is constitutionally
sufficient, is to place the witness in an intolerable situation where the
same act is both a federal and a state crime. This is frequently the case

in the matter of subversive activities. Although the Supreme Court of

Pennsylvania recently held that the Smith Act superseded the local sedi
tion law, this decision was based upon the language of the particular
statute involved in the prosecution.100 It leaves related laws in Penn

sylvania and similar ones in other states untouched. This includes statutes
and ordinances requiring registration and teachers oath laws, to mention

only a few. In this field, the principle that federal and state authorities
may not co-operate with one another in such a way that one compels in
criminatory testimony and the other punishes the crime should receive
wide application.101 This is all the more true in view of the extent of

97 United States v. Saline Bank, 1 Pet. 100 (1828).
98 BaHman v. Fagin, 200 U. S. 186 (1906).
99 Hale v. Hankel, 201 U. S. 43 (1906) ; United States v. Murdock, 284 U. S. 141

(1931) ; Jack v. Kansas, 199 U. S. 372 (1905), and Feldman v. United States, 322 U. S. 487

(1944), make it clear that a state may compel testimony of an incriminatory nature even

though it cannot protect the witness against federal prosecution, and that the Federal

Government is not precluded from prosecution even though the witness has revealed his

crime under the compulsion of a state immunity statute. The more enlightened decisions of

the state courts, particularly those of Michigan, support the doctrine of Marshall and
Holmes that immunity from one sovereign is not enough. See Grant, Immunity from

Compulsory Sdf-Incrimination in a Federal System of Government, 9 Temple L. Q. 57,
194 (1934-1935) ; Boudin The Constitutional Privilege in Operation, 12 Lawyers Guild Rev.

128 (1952). The same view is implicit in Chief Judge Cardozo's opinion in Matter of Doyle,
257 N. Y. 244, 267, 177 N. E. 489, 497 (1931), where he says: "We put aside as remote

and unsubstantial the supposed penalty of exposure to prosecution for the making of false
tax returns to State or Federal officers."
ioo Commonwealth v. Nelson, no. 94, S. Ct. Pa. (Jan. 25, 1954).
101 See United States v. Di Carlo, 102 F. Supp. 597 (N. D. Ohio 1952), in which a federal
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federal-state collaboration and of the breadth and vagueness of the con

cept of "subversive activities". Since each acts as the other's agent in
this area, neither should have the right to compel disclosure of incrimi
nating material in aid of the other's case.102

S. 16 does not seek to give the witness immunity against state prosecu
tion. Probably, it could not; certainly, as the decisions now read, it does
not have to. The result is that S. 16 will compel the witness to incriminate
himself under state law.

Immunity from Private Sanctions

Privately imposed disabilities include expulsion from labor unions, loss
of employment, discrimination in housing and schooling, and public
opprobrium.103
These sanctions are not generally regarded in the United States as

reason for invoking the constitutional privilege.104 However, the Eng
lish equity courts, in the 18th century, allowed witnesses to be silent
where admissions of papacy would result in property loss,105 or where ec

clesiastical censure would follow,106 or where a parliamentary seat was

at stake.107 In 1806 Parliament was considering a bill "to indemnify"

district judge acquitted a witness before the Kefauver committee, which was investigating
state crime, of a contempt charge.

102 Cf. Byars v. United States, 273 U. S. 28 (1927) ; Sutherland v. United States, 92 F. 2d

305 (4th Cir. 1937).
i�3 The Matter of Peters (New York Housing Authority), N. Y. L. J., March 9, 1954,

p. 10, col. 4. In this case, the Appellate Division (N. Y.) 2d Dept., upheld a federal

statute [66 Stat. 393, 403 (1952), 42 U. S. C. � 1411c (1952)] which requires as a condi

tion of occupancy in federally aided projects that the tenant furnish a certificate of non-

membership in any organization designated as subversive by the United States Attorney-
General.

104 Typical: "The exemption can only be based upon the liability to such penalties or

forfeitures as may be the subject of a penal or criminal proceeding." United States v.

La Bourgogne, 104 Fed. 823, 824 (S. D. N. Y. 1900). See also United States v. Ulrici,
3 Dillion 532, 534, 28 Fed. Cas. 328, No. 16,594 (C. C. E. D. Mo. 1875).

105 Harrison v. Southcote and Morehead, 2 Ves. sen. 389, 394, 28 Eng. Rep. 249, 252

(Ch. 1751), where Chancellor Hardwicke relied upon "that general rule established with

great justice and tenderness for the law of England, that none shall be obliged to discover

what may tend to subject him to a penalty, or that which is in the nature of a penalty."
Smith v. Read, 1 Atk. 527, 26 Eng. Rep. 332 (Ch. 1736) was a bill to discover.

106 Finch v. Finch, 2 Ves. sen. 49, 28 Eng. Rep. 315 (Ch. 1752), and Brownsword v.

Edward, 2 Ves. sen. 243, 28 Eng. Rep. 157 (Ch. 1751).
107 Honeywood v. Selwin, 3 Atk. 276, 26 Eng. Rep. 961 (Ch. 1744). At common law

one need not give testimony that would subject him to forfeiture of office. Glynn v. Hous

ton 1 Keen 329, 48 Eng. Rep. 333 (Ch. 1836) ; Burrowes et al. v. The High Commission

Court, 3 Bulstr. 48, 81 Eng. Rep. 42 (K. B. 1616), cited in Bram v. United States, 168
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witnesses on the impeachment of Lord Melville. It is significant that the
issue of whether it must give immunity against civil suit was referred to

the judges, who divided on it. Mr. Justice Grose, for example, said that

evidence would not be required "against his own pecuniary interest and

perhaps to his utter ruin."108
In more recent years the New York Court of Appeals held that a law

yer's disbarment was a forfeiture within the meaning of the constitutional

privilege.109 But subsequently Chief Judge Cardozo speaking for a unani
mous court affirmed the disbarment of a lawyer despite his claim to im

munity because of his testimony at a criminal trial.110 Cardozo distin

guished between "penalties and forfeitures" as used in immunity laws
and as used in equity proceedings. One must question this distinction, at
least as applied to the case, since both the constitutional privilege and the

equity rule have a common source, opposition to the oath ex officio.111
It was an equity discovery proceeding in which Lord Chancellor Hard-

U. S. 532, 545 (1897). Nor was testimony required with respect to violations of a statute

against simony which forfeited ecclesiastical livings or rights of presentation. Parkhurst v.

Lowton, 1 Mer. 391, 35 Eng. Rep. 718 (Ch. 1816) ; Bishop of London v. Fytche, 1 Bro.

C. C. 96, 28 Eng. Rep. 1008 (Ch. 1781). See also cases involving removal as postmaster,
Nye v. Daniels, 75 Vt. 81, 53 Atl. 150 (1902) ; removal from government office, United
States v. Collins, 25 Fed. Cas. 545, No. 14837 (C. C. S. D. Ga. 1873) ; and loss of franchise

as citizen of London, Mayor of London v. Ainsley, 1 Anst. 158, 145 Eng. Rep. 831 (Exch.
1793).

108 6 Pari. Deb. 237 (Cobbett's 1806) ; Mr. Justice Rooke said that one was "not bound
to answer questions which must prejudice his pecuniary interest." Id. at 239. These, of
course, were extreme positions to which a majority of the judges would not subscribe.

109 Matter of Kaffenburgh, 186 N. Y. 49, 80 N. E. 570 (1907). Similarly, Matter of
Nathanial Cohen, 155 App. Div. 900 (1st Dept. 1906), opinion withheld from publication.
no Matter of Rouss, 221 N. Y. 81, 116 N. E. 782 (1917). The court held that disbarment

was not a penalty or forfeiture within the meaning of N. Y. Penal Law � 584 and that "to

bring him within the protection of the Constitution, the disclosure asked of him must

expose him to punishment for crime." 221 N. Y. at 86, 116 N. E. at 784. The Chief Judge
held that "the forfeiture and penalties which the state undertakes to remit cannot be the
forfeitures and penalties which equity refused to aid; and this for the simple reason that
the state would be powerless to remit them effectively." 221 N. Y. at 89, 116 N. E. at

785. He cited the rule of equity that permitted a witness to remain silent where his estate

might be forfeited which he held could not have been within the contemplation of the
New York Legislature since it had no power to prevent the forfeiture. His conclusion was

that "the forfeitures permitted are forfeitures imposed by the sovereign power as part of
the punishment of crime. . . . Punishment of crime may for this purpose include recovery
from the offender of penalties and forfeitures through the form of civil actions. . . . But

punishment there must be." 221 N. Y. at 90, 116 N. E. at 786.
m See Boudin, The Constitutional Privilege in Action, 12 Lawyers Guild Rev. 128

(1952).
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wicke warned against "setting up the oath ex officio; which then the par
liament in the time of Charles I would in vain have taken away . . .

"112

The statute to which he referred113 abolished the Court of High Commis
sion, which used the oath ex officio, and was the first legislative step in
the development of our constitutional privilege. Moreover, it was an

American equity discovery proceeding, United States v. Saline Bank,11*
which was one of our first leading cases on the Fifth Amendment. Chief
Judge Cardozo was properly concerned with the matter at hand : whether
an attorney who testified as to his criminal conduct could claim immunity
from disbarment. His decision could well rest upon a different principle
�that good character is always a condition of continued membership
at the Bar.115
Where the effect of political heresy is as serious as it is today, the dis

senter is undoubtedly subject to a penalty or forfeiture, treating those

112 Brownsword v. Edwards, 2 Ves. sen. 243, 245, 28 Eng. Rep. 157, 158 (Ch. 1751).
Similarly in Finch v. Finch, 2 Ves. sen. 49, 28 Eng. Rep. 315, 316 (Ch. 1752), holding that
the defendant was not bound to answer what may subject him to ecclesiastical censure, that
court repeated: "As to the first objection to it, that it will subject him to ecclesiastical cen

sures, and that the court will not compel him to answer on oath, which is like an oath ex

officio, that is not true. ..."
113 16 Car. I, c. 11, s. 4 (1640), as confirmed by 13 Car. 2, stat. 1, c. 12, s. 4 (1661),

provided that no person exercising ecclesiastical jurisdiction should "tender ... to any

person whatsoever . . . any oath whereby such person . . . may be charged or compelled
to confesse or accuse or to purge him . . . selfe of any criminall matter or thing whereby he

may be liable to any censure or punishment. ..."
114 1 Pet. 100 (U. S. 1828).
115 Judge Cardozo did establish that the privilege under the Constitution and the priv

ilege in equity did not have precisely the same dimensions. This he did by showing that

equity would not compel a discovery where loss of an estate would result. See n. 108,
supra. Undoubtedly, such a loss would not be a basis for asserting the constitutional priv
ilege, but it is equally true that the example is an extreme one. We are told of course, first,
that equity will not enforce a forfeiture where an action at law is available; second, that a

discovery will be withheld from penal actions. 2 Pomeroy, A Treatise on Equity Jurispru
dence � 459 (5th ed., Symonds, 1941). But this neither explains the precise reasons for the

rules nor removes the moral reasons which seem to lie beneath both the equity rule and the

constitutional privilege. In Smith v. Read, n. 103, supra, a discovery proceeding, both self-

accusation [the privilege] and the forfeiture [the equity rule] are treated as common

ground: "I think the defendant is not bound to discover, for there is no rule more estab

lished in equity, than that a person shall not be obliged to discover what will subject him

to a penalty, or anything in the nature of a penalty.
"Under the rule, a man is not obliged to accuse himself, is implied, [sic] that he is not

bound to discover a disability of himself; and there is no difference between a forfeiture of

a thing vested, and a disability to take, inflicted as a penalty ; and the Eleventh and Twelfth

of Will. 3 is a penalty statute." (Hardwicke, C. J.).
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terms realistically. To be excluded from employment in government, in
private defense plants and in the entertainment industry, to mention but
a few, approaches Coventry. It eliminates vast areas in which men have
hitherto supported themselves and their families. In particular, the

Supreme Court's conception of trade unions as public utilities, thus re

quired to file non-Communist affidavits in return for governmental
favors,116 turns the loss of union membership into a powerful federal
sanction.
One might also take note of the mother judicially deprived of her

children in matrimonial litigation because of her political views.117 She
can hardly be persuaded that she has not been subjected by judicial order
to a penalty or forfeiture beyond that of mere imprisonment.
These problems arise from the political character of congressional in

vestigations which preclude secrecy and invite retaliation against the
witnesses. In England, witnesses are guarded against such private
sanctions:118

Persons summoned to give evidence are carefully protected against any evil effects
from their fulfilling their duty to speak the truth. A special act of Parliament
. . . threatens fine and imprisonment to anyone who threatens, punishes, damnifies,
or injures any person for giving evidence to a committee (or a royal commission)
or an account of the evidence given by him.

In the Cummings and Garland cases,119 the Supreme Court regarded
the loss of employment as punishment and declared the post-Civil War
test oath statutes to be bills of attainder. In our own day, the Court took
similar action in United States v. Lovett:120

. . . the fact that the punishment is inflicted through the instrumentality of an
Act specifically cutting off the pay of certain named individuals found guilty of
disloyalty, makes it no less galling or effective than if it had been done by an

Act which designated the conduct as criminal.

It is true that in Brown v. Walker121 the Court held that the privilege
did not protect the witness against disgrace and humiliation. Four judges
dissented from this decision. In any event, as shown here, the penalties

116 American Communications Ass'n v. Douds, 339 U. S. 382 (1950).
117 Breathed Sr. v. Breathed Jr. (Super. Ct. L. A.), Calif. National Guardian, Jan. 30,

1952, p. 5, is an example of several such cases.

118 2 Redlich, The Procedure of the House of Commons, 192-193 (1908).
H9 Cummings v. State of Missouri, 4 Wall. 277 (U. S. 1866) ; Ex Parte Garland, 4 Wall.

333 (U. S. 1866).
120 328 U. S. 303, 316 (1946).
*2i 161 U. S. 591 (1896).
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of today, including loss of employment, are far more onerous than those
upon which the dissenters rested.

The Need of Change in the Statutes Regulating
Committee Procedure

This increase in congressional committee powers is proposed at a time
when some committees are regarded by a substantial and respectable por
tion of the people as acting unconstitutionally, disregarding their respec
tive statutory jurisdictions, and tormenting, entrapping and defaming
witnesses. For several years, bills have been introduced to limit the
powers of committees and protect more adequately the rights of wit
nesses.122 These proposals include the right of counsel, to cross-examine
witnesses, to reject the lead role in a television drama, to know the evi
dence against oneself and to be permitted to respond to it.
Former Attorney-General Biddle, upon being asked his opinion of

S. 16, suggested the need for an improvement in congressional proce
dures.123 Professor Paul Freund has urged that such a law be made a

condition precedent to immunity legislation.124 Professor Lindsay Rogers,
bearing in mind the defects of our congressional investigations, has made
the more fundamental suggestion that we follow the English practice of

investigation by commissions rather than by congressional committees.125
It may incidentally be doubted that any responsible group of private
citizens sitting on a commission would need or request the immunity
power.
There is little likelihood that these long-pending proposals will become

law or that they would materially improve the situation. They will be
disregarded, just as committees have disregarded the jurisdictional lim
itations imposed by statute, only to receive their 1954 appropriations
from a compliant Senate.126 Also, the committees presently claim to have

given witnesses the right to counsel, to confront their accusers, and other
similar rights.127 Such a disregard of the realities will not vanish with the

passage of a statute giving procedural due process.
But the bills, even if passed and enforced, would not meet the issue,
122 See, e.g., H. R. 4123, 83d Cong., 1st Sess. (1953) ; H. R. 6899, 83d Cong., 2d Sess.

(19S4) ; H. Res. 29, 83d Cong., 1st Sess. (1953) ; S. Res. 83, 83d Cong., 1st Sess. (1953).
123 99 Cong. Rec. 8343 (1953).
12* Id. at 8344.
125 Id. at 8345.
126 100 Cong. Rec. 1046-1064 (Feb. 2, 1954).
127 Annual Report of the Permanent Subcommittee on Investigations of the Committee

on Government Operations, Sen. Rep. No. 881, 83d Cong., 2d Sess. 8 et seq. (1953).
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since they are predicated upon the theory that the witnesses are defend
ants in a criminal prosecution. The evil of the investigations is that our
constitutional system does not contemplate criniinal prosecutions by con

gressional committees. Procedural due process cannot afford the witness
the substantive protection to which he is entitled under our accusatorial

system.
Dean Griswold of Harvard Law School correctly suggested that Con

gress might "help the present situation ... by enacting that no answer

by a witness to any question would constitute a waiver by him of his

privilege under the fifth amendment."125 As he went on to say: "[M]any
witnesses are led to refuse to answer any questions at all, or any ques
tions which might be thought to be in a vulnerable area, because they
fear that if they answer a single question, apparently harmless in itself,
they will thereby have waived the privilege." This kind of approach
would both give Congress information and protect the rights of wit
nesses. There, however, appears to be no possibility that such reasonable

legislation will be introduced.

Of course, legislation is needed to counter the current investigating
methods of Congress. Congressmen who in committee hearings make

unsupported charges of espionage or other crimes should be liable to civil
and criminal action; so, too, with those who physically expel witnesses
and counsel from the hearings.129 Committees who summon witnesses
to deprive them of their constitutional rights should not be immune from
suits under the Civil Rights Act.130 The committees should be held by
judicial decree to their jurisdictional lines instead of subjecting the wit
nesses to the hazards of criminal prosecution. Improvements in con

gressional procedure, however, are not a justification for immunity legis
lation.

i2S 99 Cong. Rec 8345 (1953).
129 The use of force to sflence and expel witnesses and counsel has occurred most fre

quently in the case of the Senate Permanent Subcommittee on Investigations. One is re

minded of the refusal of Reuben M. Whitney in 1837 to appear before the House Com
mittee on Commerce investigating the Bank of the United States. Brought before the House
he explained his refusal staring inter alia his fear of violence, an earlier disagreement with
the committee having led to the use of weapons. 13 Reg. Deb. 1739 (1837). The House

eventually excused him. Id. at 1879.
130 This would require an amendment of the present statute in view of the Supreme

Court's decision in Tenney v. Brandhove, 341 IT. S. 367 (1951). While that case involved a

state legislative committee, the statute in terms relates to all conspiracies against the exercise
of federal constitutional rights. See 8 U. S. C. � 47(3) (1946).
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The Moral and Political Philosophy Behind the Privilege

Our argument up to this point has had a technical flavor: the failure
of the proposed Act to afford complete immunity to the extent guaranteed
by the Fifth Amendment, since the testimony of the witnesses before
the Federal Government may lead to prosecution by the states and to

many other impediments.
But there is a basic principle involved, a principle both of political

philosophy and of morals. Ours is an accusatorial system grounded upon
the presumption of innocence and the requirement that the government
prove the crime. The practical reason for the system is obvious. Where
the burden is shifted to the citizen, prosecuting officials tend to rely un

duly upon the extortion of evidence from defendants. "The immediate
and potential evils of compulsory self-disclosure transcend any diffi
culties that the exercise of the privilege may impose on society in the de
tection and prosecution of crime."131
But the moral basis of the privilege is more important: a revulsion

against compelling persons to injure themselves. "The essential and in
herent cruelty of compelling a man to expose his own guilt is obvious to

everyone, and needs no illustration."132 Senator George, in opposing
S. 16, has correctly said:133

. . . that underlying our whole concept of jurisprudence is the personal right of
a witness, not only to refuse to testify or to answer a question which would tend
to incriminate him, but it is also the right of the witness to refuse to testify when
his testimony would necessarily bring into public contempt and disrepute the
members of his immediate family. It is a much broader right than the mere right
of the defendant himself to escape punishment for a criminal offense.

Senator Hoey added:134
I am opposed to the entire bill. I believe we are going right in the face of the
Constitution. The Constitution of the United States provides that no person
shall be required to testify against himself. We are undertaking to say that a com

mittee of the Congress can do what the courts cannot do. The courts can grant
immunity, but they cannot force a witness to testify against himself. We are

granting to a committee of the Congress the power to take away the constitutional

guaranties and rights to the protection which the Constitution gives us. We are

saying, "When you come before a committee and we grant you immunity, you
have got to testify." The Constitution says a man does not have to do that. I do

not believe Congress ought to pass a measure such as the one which is before us.

131 United States v. White, 322 U. S. 694, 698 (1944).
132 Field, J., dissenting in Brown v. Walker, 161 U. S. 591, 637 (1896).
133 99 Cong. Rec. 4742 (1953).
is* 99 Cong. Rec. 8352 (1953).
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The practical insufficiency of the immunity bill is not as important as
the philosophic desirability of the privilege under our form of govern
ment.

Those who argue that the constitutional privilege is outmoded dis

regard the equivalence of the inquisitions which gave rise to it and those
of today. The reiteration of Cardozo's remark in the Palko case135 that
we would survive without it overlooks his express reservations, his views
about the grand jury system and other accepted institutions and that the

privilege remains by common consent in our Constitution. If it is out

moded, it should be eliminated from the Constitution by direct amend

atory action, not eroded by legislative enactment, any more than by the
"subtle encroachments of judicial opinion"136 against which we were

recently warned.
The Attorney-General's suggestion that the privilege was a defense

against torture137 is historically incorrect. It illustrates Judge Magruders
reminder that "our forefathers when they wrote this provision into the
First Amendment of the Constitution had in mind a lot of history which
has been largely forgotten today."138 The oath itself was regarded as a

form of torture. The privilege was a defense against both physical com
pulsion and the moral compulsion that an oath to a vengeful God com

mands of a pious soul.139 Hence Governor Bradford's ministers' warning
that a magistrate "may not extracte a confession�by any violente means,
whether it be by an oath imposed or by any punishment inflicted."140
The Attorney-General and other proponents of the legislation have led

133 Palko v. Connecticut, 302 U. S. 319 (1937).
136 ilagruder, C. J, in Maffie v. United States, 209 F. 2d 225, 227 (1st Or. 1954).
1ST Brownell, Remedy for Abuse of Constitutional Privilege against SeM-IncrhninafioT),

p. 6, National Press Club, Oct 14, 1953.
13S See n. 134, supra.
139 Senator Bayard was therefore quite right historically when he said that "yet it is of

far greater and higher importance not to permit a man to be subjected to the torture of

being obliged to give evidence against himself ..." 59 Cong. Globe, 37th Cong.. 2d Sess.

430 (1862). In Omychund v. Barker, 1 Atk. 22, 48, 26 Eng. Rep. 15, 32 (1744), Hard-
wicke said that the oath was an "appeal to the Supreme Being, as think him the rewarder

of truth, and the avenger of falsehoods." See also R. v. White. 1 Leach Cr. L., 4th Ed. 430,
168 Eng. Rep. 317 (K. B. 1786).

140 Bradford, History of Plymouth Plantation, Mass. Hist- Soc Coll. ser. 4, VoL 3,
pp. 390-397 (1912). From this and other material, Pittman correctly says, "it is apparent
that the Puritan mind placed the ecclesiastical oath in the category of tortures* just as it

did the rack, the boot, and the thumbscrew." Pittman, The Colonial and Constitutional

History of the Privilege Against SeK-Incrimination in America, 21 Va. L. Rev. 763, 779

(1935).
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themselves into squarely contradictory positions. First, they argue that
the assertion of the Fifth Amendment is an admission of guilt requiring
sanctions; hence, Executive Order No. 10491, permitting the exercise of
the privilege to be taken into consideration in the determination of the
compliance of an employee with the security requirements for federal
employment.141 Then, they argue that the privilege was intended to pro
tect "innocent persons", not conspirators, and that its use by the latter
requires its replacement by an immunity grant.142 The truth is that the
privilege was intended to protect everyone. The Attorney-General gilds
the lily when he refers to the Puritans as "innocent persons"143 when they
were quite otherwise under 17th century English law.
His view that the privilege has been "abused" is predicated upon the

large number of witnesses who have asserted it.144 Is it not more reason

able to regard the widespread use as a function of the increasing misuse
of the congressional power? The privilege, after all, is the "result of the
long struggle between the opposing forces of the spirit of individual lib
erty on the one hand and the collective power of the State on the
other."145 As this collective power becomes more threatening, it increas
ingly calls into operation the privilege against self-incrimination.
The Attorney-General has said that "it is little wonder that law-abiding

citizens frequently are heard to say that subversives and other wrong
doers are unduly coddled by existing law."146 Passing over the use of the
term "subversive" by our chief law officer, one must question popular
passions as a rational basis for legislation. Indeed the privilege has been
most necessary when the government inquisition of minorities is sup
ported, as it so often is, by the general public. It is then that we perceive
the essence of the constitutional privilege�"the dignity and intrinsic im

portance of the individual man."147

1*1 Described in Sen. Rep. No. 881, 83d Cong., 2d Sess. (1953).
1*2 Brownell, Immunity from Prosecution versus the Privilege Against Self-incrimination,

an Address before the Law Club of Chicago, Chicago, 111., Nov. 6, 1953.
i*3 Id. at 2.
144 Id. at 1.
145 Erwin N. Griswold, Dean, Harvard Law School, address to Massachusetts Bar Ass'n

reprinted in 18 Harvard Law School Record, No. 2, Feb. 11, 1954. The privilege is a

"barrier interposed between the individual and the power of the government." Matter of

Doyle, 257 N. Y. 244, 177 N. E. 489, 491 (1931).
1*6 Brownell, Remedy for Abuse of Constitutional Privilege Against Self-incrimination,

an Address before the National Press Club, Washington, D. C, Oct. 14, 1953.
147 See n. 145, supra.
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Conclusion

We conclude then that the proposed immunity legislation is not neces
sary for the exercise by Congress of its legitimate functions. It is in
tended, rather, to aid in the current drive against heterodoxy . It gives a

fictitious immunity by making the witness testify against himself, and
then bringing upon his head the many sanctions, penalties and disabilities
which a powerful society can impose upon its minorities. Most important,
it destroys a constitutional privilege, inherent in our governmental system
and predicated upon the dignity of the individual.
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FEDERAL LEGISLATION
DIGEST OF SIGNIFICANT LEGISLATION PENDING

BEFORE CONGRESS

Constitutional Law

S. 3067, 83d Cong., 2d Sess. (1954), Messrs. Ferguson and Knowland.

A Bill requiring the Secretary of State to transmit to the Senate for
committee consideration, within thirty days after final formalities, every
international agreement other than a treaty to which the United States
is a party. The Bill only provides for the transmission of the agreement
to the Senate, making no requirements for any action by the Senate. It
was introduced following the defeat of the Bricker Amendment. It is to

prevent the occurrence of a secret executive agreement.
H.R. 8211, 83d Cong., 2d Sess. (1954), Mr. Smith.
The purpose of this Bill is to define the power of states to act in a

field occupied by congressional legislation. It provides that the intent of
Congress to occupy a field to the exclusion of the states must be ex

pressed. An act will only invalidate state laws in its field if there is a

direct and positive conflict between them, so that the two cannot be
reconciled or interpreted so as to stand together consistently.

CETMESfAL Law

S. 2752, 83d Cong.. 2d Sess. (1954), Mr. Potter.
This Bill declares that each member of the Communist Party is a

participant in an unlawful conspiracy to overthrow the Government of
the United States. The Bill imposes the sanction that anyone who know

ingly becomes or remains a member 60 days after the passage of this
Bill, or who solicits membership, shall be guilty of a felony.
H.R. 7894, 83d Cong., 2d Sess. (1954), Mr. Dies.
This Bill declares that the Communist Party, and any front organiza

tion thereof, as well as any similar organization whose objective is the
overthrow of state or federal government, is illegal. This illegality
deprives the Communist Party of the rights of a legal body and it revokes
any hitherto granted rights, privileges or immunities. Further, any
member of the Communist Party, knowing of its purpose, or anyone who

knowing of that purpose participates in the revolutionary activities of
such organization, is liable to ten years imprisonment or a penalty of
S 10,000, or both. Knowledge requisite for prosecution is not defined,
and no mention is made of constructive knowledge. Neither is the partici-

530
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pation in the activities of such a party defined with respect to the degree
of such participation necessary for prosecution.

Evidence

H.R. 8649, 83d Cong., 2d Sess. (1954), Mr. Keating.
A Bill authorizing the admission into evidence of wiretap evidence

which was totally forbidden by section 605 of the Communications Act
of 1934. However the Bill exempts such evidence from the rule only in
prosecutions of certain crimes endangering national security. The in
formation must be intercepted from wire or radio under written permis
sion of the Attorney-General, by agents of the FBI or military intel
ligence, acting under a federal court order which is to be issued upon a

showing of reasonable belief that such a crime has been or will be com

mitted, and that the interception may aid investigation. The court order

provision applies to wiretapping subsequent to the date of enactment. It
was added by amendment to the Bill as reported by committee, and

against the Attorney-General's requests. This Bill passed the House on

April 8.
H.R. 6899, 83d Cong., 2d Sess. (1954), Mr. Keating.
An amendment to Title 18, United States Code, section 3486, providing

for the compulsion of testimony, documentary or otherwise, when the
witness claims the privilege against self-incrimination. The Attorney
General must adjudge the evidence to be necessary to the public interest,
and make an appropriate written communication to the forum which is

taking the testimony whether it be a house of Congress, a congressional
committee, grand jury or court of the United States. If the proceeding
is before a grand jury or court, the testimony may be compelled without
further procedure. In a proceeding before the Congress, the vote of a

majority of the members present to grant immunity is necessary before
the witness may be compelled to testify. In the case of committee pro
ceedings, the vote of two thirds of the full committee, including at least
two members of each of the two parties having the largest representa
tion on the committee, is required. If a witness claims the privilege
against self-incrimination, and is compelled to testify, then the witness
is immunized from any prosecution, penalty or forfeiture on account of
the subjects on which he was compelled to testify.
H.R. 7658, 83d Cong., 2d Sess. (1954), Mr. Hosmer.

A Bill providing that the invoking of the Fifth Amendment privilege
against self-incrimination is contemptuous where the witness does not in
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fact fear, or has no reasonable grounds to fear, that the testimony
required might tend to mcriminate him. In testifying before Congress or
committees thereof, the unjustified claim of the privilege is made punish
able by imprisonment and fine.

Federal Trade Regulations

H.R. 8190, 83d Cong., 2d Sess. (1954), Mr. Battle.
This Bill seeks to clarify certain areas of confusion as to the purposes

of anti-trust laws which prohibit price discrimination. It states that the

legislative intent behind prohibition of price discrimination is to secure

the equality of opportunity of all persons to compete in trade or business.

It affirms a seller's right to cut prices and grant discounts if it is done in

good faith to meet competition. It provides that the appropriate adminis

trative agency is to balance these two principles, but if the evidence

shows that the exercise of the seller's right substantially impairs the

equality of opportunity to compete, then the commission may issue an

order terminating the discrimination.

Labor Law

S. 2650, 83d Cong., 2d Sess. (1954), Mr. Smith.
A Bill amending the Taft-Hartley Law by adopting the revisions recom

mended by President Eisenhower. Under its terms the restrictions against
secondary boycotts are modified to allow concerted action against:
(1) a secondary employer who is performing "farmed-out" work for
the account of a primary employer, whose employees are on strike, and

(2) a secondary employer who together with the primary employer,
whose employees are striking, is working on a mutual undertaking at the
scene of the concerted activity. Another provision states that if a lawful
strike exists, in which recognition was not originally an issue, then the

National Labor Relations Board cannot entertain an election petition
filed by the employer prior to the end of the strike or one year after the
commencement of the strike, which ever occurs sooner ; nor in such in

stance shall the board entertain a petition filed by anyone else, except
the striking union, before the end of the strike or 6 months after the
strike began, which ever shall occur sooner. Another amendment pro
posed, provides that neither party- to a bargaining contract, for a fixed

period, has the duty to discuss any modification of the terms and condi
tions of employment, whether or not such terms are embodied in the
contract The second section of this Bill declares that in determining
whether a party is liable for an act as an unfair labor practice the com-



1954] Federal Legislation 533

mon law rules of agency shall be applicable; and further that no labor

organization shall be responsible for the acts of a person solely because
of membership in the organization. This amendment also requires an

employer to file a non-communist affidavit in order to invoke the aid of
the board.

Racial Discrimination

H.R. 8160, 83d Cong., 2d Sess. (1954), Mr. Granahan.
This Bill forbids discrimination against persons travelling in a con

veyance operated by a common carrier engaged in interstate commerce.

Discrimination consists in the denial of the full and equal enjoyment of
the carrier's services because of race, creed or color. The Bill forbids
discrimination by the carrier itself, as well as any officer, agent or em

ployee of the carrier. The Bill provides a fine for its violation and makes

the violator subject to a civil suit for damages by the one discriminated

against.



NOTE

JURISDICTION OF STATE COURTS OYER ACTIONS
FOR THE SALE OF A VESSEL

L'ntil the decision in Madruga v. Superior Court1 came down last Janu-
uary. the question whether there was any way in which state courts could
entertain actions for the sale of a vessel and partition of the proceeds
among the co-owners had been one of the most interesting problems in

admiralty law. The question involved the limits of the exclusive ad

miralty? jurisdiction of the United States district courts, the character of
an action for sale and partition of the proceeds, and the alleged rule that
the interests of the co-owners must be equal before partition by sale will
be decreed.

The Madruga case has now made it clear that in the absence of further
federal legislation, the states may enact statutes giving their courts juris
diction in personal actions to order sales of vessels for partition of the

proceeds among the co-owners, and that until such time as Congress or

the Supreme Court establishes a national rule, the states are free to adopt
or reject the requirement that in suits of this type the interests of the
co-owners must be equal. In view of the potentially great importance of
this decision, the reasoning by which the majority of the Court reached
its conclusion deserves serious consideration.

Origin of the Problem

The fundamental law governing the distribution of admiralty and mari
time jurisdiction in the United States is found in Article III. Section 2
of the Constitution of the Lnited States,2 and in the Judiciary Act of
17S9.3 as revised in the Judiciary Code of 1948.4 The Constitution places
all causes of admiralty and maritime jurisdiction within the judicial
power of the United States. The statutes give "exclusive" original juris
diction in all civil causes of admiralty and maritime law to the United
States district courts, but save to suitors the "other" remedies to which

they may be entitled. The gist of the judicial construction of these pro
visions has been that if there is a common law remedy for a maritime
cause of action, the litigant may sue in either a federal or a state court;

1 74 S. Ct. :S5 (1954).
2 U. S. C :rfi (1946).
3 1 Stat. 73, 77 (17591.
* 23 U. S. C. | 1333 (Supp. V, 1952).
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but if he seeks an in rem remedy, he must sue in the federal courts.5 In

short, it is not the claim which determines jurisdiction, but the character
of the proceeding in which relief is sought.
The application of this doctrine to the issue whether state courts could

entertain suits by dissatisfied co-owners for sale of a vessel and partition
of the proceeds was the problem which faced the Supreme Court in the
Madruga case. Does admiralty have jurisdiction to order the sale of a
ship at the instance of some of the co-owners? If it does, is such an action
for sale and partition an action in personam or in rem?
In the past, state courts have given conflicting answers to these ques

tions. In Francis v. Lavine,6 an action in a Louisiana court for damages
for breach of a partnership agreement and for a settlement of the part
nership affairs, the lower court ordered a ship, part of the partnership
property, to be sold. On appeal, this was held proper as an incident to the
settlement of the partnership business.
In Andrews v. Betts,7 the plaintiff, a minority owner of a vessel,

brought an action in equity in which he asked for the appointment of a
receiver and a sale of the ship. The Supreme Court of New York held
that "admiralty courts do not exercise jurisdiction to sell vessels owned

by tenants in common, held in unequal shares, upon their dispute as to

the employment of the vessel."8 As a result, exercise by state courts of
such jurisdiction cannot infringe on the exclusive admiralty jurisdiction
of the federal courts. But even if admiralty courts do have such juris
diction, the New York court continued, the admiralty jurisdiction of the
federal courts in this matter is not exclusive. The Judiciary Act of 1789,
as re-enacted in the Revised Statutes of the United States, preserved the
common law remedies to suitors,9 and "partition of personal property
may be sought in equity."10
About eight years later, suit was brought in a state court in Minnesota

by a minority owner of a steamboat for an accounting and for a partition
of the interests by sale.11 The Supreme Court of Minnesota affirmed the

order of the district court directing the sale of the ship. Although the

remedy sought by the plaintiff was not a common law remedy, and hence

5 Madruga v. Superior Court, 74 S. Ct. 298, 300, 301 (19S4) ; The Moses Taylor, 4

Wall. 411, 427 (1866); The Resolute, 168 U. S. 437, 440, 441 (1897).
6 26 La. Ann. 311 (1874).
7 8 Hun 322 (N. Y. Sup. Ct. 1876).
8 Id. at 323.
8 R. S. � 563(8) (1875).
10 8 Hun at 324, 325 (N. Y. Sup. Ct. 1876).
n Swain v. Knapp, 32 Minn. 429, 21 N. W. 414 (1884).
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not within the saving clause of the federal statute regulating admiralty
jurisdiction, state courts still had jurisdiction to order the sale of a ship
at the instance of a minority owner, because such a sale was not within

admiralty jurisdiction at all. It was a principle of admiralty law that a

majority of the co-owners should have the right to decide matters affect

ing the operation of a ship, and partition by sale would not be decreed
at the request of aminority, no matter how dissatisfied with the operation
it might be.
The decisions in Andrews v. Belts and Swain v. Knapp agree in deny

ing jurisdiction to federal courts in admiralty over the sale of a ship at
the suit of dissatisfied minority owners. They disagree, however, on

whether the equity power of the states to order a partition of property
by sale is within the clause saving to suitors on maritime causes of action
the common law remedies which may be available to them. In 1903, the
Supreme Court of Wisconsin made a bold attempt to settle this issue. In

reversing a judgment which dismissed (for want of jurisdiction) an action
for partition of a vessel by sale, the court declared:12

A vessel is personal property. A judicial sale thereof and division of its equiva
lent in money, where partition cannot otherwise be had, and there is good ground
in equity for one of two or more common owners to seek such relief, is a proper
subject for the exercise of equity jurisdiction by the rules of the common lam.
In fact, only a court of equity, by the common law, can deal with such matters.
Its jurisdiction in that regard is very ancient and is founded solely on want of
any remedy at law.

The whole problem of state jurisdiction to decree partition of a vessel

by sale at the suit of minority owners was re-examined in Fischer v.

Carey.13 In this case, the Supreme Court of California held that the ad
miralty jurisdiction of the federal courts did empower them to direct the
sale of a vessel at the instance of a dissatisfied minority of the owners.

The fact that the federal courts did not do so was traced to their unwill

ingness under the general principles of maritime law, not to a lack of
power. Moreover, such suits for partition were essentially in rem pro
ceedings, because they involved the taking over and sale of the ship by
the court, acting through a receiver. Furthermore, whatever the equity
power of state courts might be to order partition of personalty by sale,
such power was an equity power, unknown to the common law, and con-

12 Reynolds v. Nielson, 116 Wis. 483, 486, 93 N. W. 455, 456 (1903) (emphasis snppBed).
!3 173 Cal. 185, 159 P. 577 (1916). This case was followed in dine v. Price, 39 Wash.

2d 816, 239 P. 2d 322 (1951). On the general problem, see Seeks and Moss, The Exclusive
Admiralty Jurisdiction, 27 Wash. L. Rev. 176; 190 (1952).
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sequently not within the clause saving common law remedies. The court

logically concluded that relief by sale and partition of the proceeds was

to be sought exclusively from the admiralty jurisdiction of the federal
courts.

The Madruga Case
Such was the conflict in the decisions when the majority owners of the

Madruga brought suit in the Superior Court of San Diego against the
minority owner for partition of the vessel by sale. The majority owners

wanted to wind up the business; the minority owner did not. Under the
applicable California statute, the minority owner, not the ship, was

named defendant. Although the Supreme Court of California had already
decided in Fischer v. Carey1* that proceedings of this type were essen

tially in rem actions, and therefore within the exclusive admiralty juris
diction of the federal district courts, the majority owners hoped for
success in their suit on the basis of the 1948 revision of the Judicial Code.
Until this revision was made, the federal statute regulating admiralty

jurisdiction had preserved to litigants "the right of a common law remedy,
where the common law is competent to give it."15 But in 1948 the word

ing of this clause was changed to "saving to suitors in all cases all other
remedies to which they are otherwise entitled."16 This alteration in the

savings clause made it possible for the Supreme Court of California to

sustain the jurisdiction of the lower state court without overruling Fischer
v. Carey.11 The Supreme Court of the United States then granted cer

tiorari to consider the state court's jurisdiction.
Owing to the way in which the controversy had developed, the first

question which the Supreme Court had to consider was whether the ad

miralty jurisdiction of the federal courts empowered them to decree the
sale of a ship for partition of the proceeds among the co-owners, at the
suit of a dissatisfied group of the co-owners.18 After a short discussion of

14 173 Cal. 185, 159 P. 577 (1916).
15 1 Stat. 73, 77 (1789), R. S. � 563(8) (1875), 28 U. S. C. � 41(3) (1946).
is 28 U. S. C. � 1333 (Supp. V, 1952).
17 Madruga v. Superior Court, 40 C. 2d 65, 67, 69, 251 P. 2d 1, 2, 3, (1952).
18 It should be noted that this case was brought by a majority of the owners. Most of

the decisions in the state courts had dealt with suits by minority owners, and consequently
had to consider the rule that the majority have the right to control the operation of the

vessel. See Andrews v. Betts (n. 7, supra), Swain v. Knapp (n. 11, supra), Fischer v. Carey
and Cline v. Price (n. 13, supra) . For some of the cases in the lower federal courts dealing
with the question, see Cross v. The Dolphin, 6 Fed. Cas. 892, No. 3432 (D. S. C. 1800) ;

The Seneca, 21 Fed. Cas. 108, No. 12,670 (C. C. E. D. Pa. 1829) ; The Lexington, IS Fed.

Cas. 501, No. 8336 (Super. Ct. Fla. 1835) ; Walter v. The Montgomery, 29 Fed. Cas. 113,
No. 17,120 (S. D. Fla. 1840) ; The Kristel, 14 Fed. Cas. 865, No. 7935 (S. D. Fla. 1848) ;
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the conflict of opinion in prior state and federal cases, the Court simply
declared: "We think . . . that the power of admiralty, as Congress and the
courts have developed it over the years, is broad enough for United States
district courts to order vessels sold for partition."19
This brought the Court to the second issue: Is such power exclusive?

The answer to this question involved two problems: (1) What remedies
are preserved to suitors under the savings clause of the statute giving
United States district courts exclusive jurisdiction over all admiralty and
maritime causes of action? (2) Is partition by sale one of the remedies
saved?
Before the revision of the Judicial Code in 1948, it was well settled

that admiralty jurisdiction was exclusive "only as to those maritime
causes of action begun and carried on as proceedings in rem."20 Without

deciding the exact effect of the change in the wording of the savings
clause wrought by the 1948 revision, the Supreme Court held that it
"in no way narrowed the jurisdiction of the state courts under the orig
inal 1789 Act."21 The result of this construction was to put the issue of
the exclusive character of admiralty jurisdiction over actions for par
tition of a vessel by sale on exactly the same footing as if there had been
no revision in 1948. The minority opinion, written by Mr. Justice Frank

furter, points out that the Court did not adopt the construction of the
amendment made by the Supreme Court of California, under which the

changed wording would give state courts the power to invade what had
formerly been the exclusive province of admiralty jurisdiction.22
The central issue in the case, therefore, is whether an action by one

or more co-owners for partition of a vessel by sale is an action in per
sonam or in rem. Or put another way, the question is whether the right
of a dissatisfied part owner to have the vessel sold for partition of the
proceeds is a personal claim against the other owners or an in rem claim
against the vessel. Although the difference in the way the problem is
stated may seem unimportant, it is actually the controlling factor in
the case.

The majority of the Court took the position that the action in the
California court was a personal proceeding against the minority owner.

The statement of their reasoning is succinct:23
Bennett v. The Tevere, 3 Fed. Cas. 234, No. 1325 (S. D. Fla. 1855) ; The Annie H. Smith,
1 Fed. Cas. 968, No. 420 (S. D. N. Y. 1878).

19 Madruga v. Superior Court, 74 S. Ct. 298, 300 (1954).
20 Id. at 301.
21 Id. at 300, footnote 12 (emphasis supplied).
22 Id. at 303.
23 Id. at 301.
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The proceedings in this California partition were not in rem in the admiralty
sense. The plaintiffs' quarrel was with their co-owner, not with the ship. Manuel
Madruga, not the ship, was made defendant. Thus the state court in this pro
ceeding acts only upon the interests of the parties over whom it has jurisdiction
in personam, and it does not affect the interests of others in the world at large,
as it would if this were a proceeding in rem to enforce a lien. The California
court is "competent" to give this partition remedy and it therefore has juris
diction of the cause of action.

Mr. Justice Frankfurter, dissenting,24 makes one of his typically blunt
and spirited attacks upon the majority holding. "If this is not an action
against the thing, in the sense in which that has meaning in the law, then
the concepts of a res and an in rem proceeding have an esoteric meaning
which I do not understand."25 The lack of any separate underlying per
sonal claim outside the ship is fatal in his eyes to the classification of this
action as an in personam proceeding. The only characteristic of a per
sonal suit which he finds is that the minority owner, not the ship, was
named defendant. With his familiar contempt for labels, he declares:26

To make the existence of State power depend on such tenuous formalities is to
make questions of jurisdiction in matters maritime, as between federal and
State courts, turn on distinctions much too frail.

The disagreement between the majority and the minority of the Court
in this case rests, therefore, on the difference in their concepts of in

personam and in rem proceedings. The majority seems to be saying that
partition is a personal right, and therefore a petition suit brought against
the other owners in their names is a personal proceeding. The minority
declares that an action for partition, when there is no personal claim
other than part ownership for which sale of the res and partition of the

proceeds is sought as an ancillary remedy, is a proceeding directly against
the thing itself, and hence in rem.

The majority decision that the California proceeding was personal
settled the issue for which certiorari was granted. The Court went on,
however, to the determination of one more question: Was the California
court bound by the so-called equal interests rule? After pointing out that
neither Congress nor itself had previously established a national parti
tion rule, and that the prior decisions of lower federal courts and state

courts were not in agreement, the Court refused to impose any partition
rule on the nation. "Since the absence of such a national rule has pro-

24 Id. at 302-304. Mr. Justice Jackson joined in the dissent.
25 Id. at 303.
26 ibid.
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duced few difficulties over the years," it declared, "it appears to us that
it would be better to let well enough alone."27

Significance of the Madruga Case

Broadly stated, this decision of the Supreme Court sustains the power
of state courts to exercise concurrent jurisdiction with federal courts over
actions for the partition of vessels by sale. This power is subject to the
control of Congress. In the absence of congressional action, the power
extends to the adoption of such rules of law as each state thinks fit.
The significance of this decision, however, is broader in scope. Never

before has the Supreme Court declared flatly that the admiralty juris
diction of United States district courts extends to actions for partition by
sale. Moreover, the availability of the concurrent jurisdiction of the state
courts may be a great convenience for dissatisfied co-owners, as the ma

jority opinion suggests,28 but the freedom which the states enjoy to
fashion their own rules may result in as many different laws as there are

jurisdictions. Lastly, the majority's concept of in rem and in personam
actions contains a seed fertile in speculation.
Both the minority and the majority of the Court agree that United

States district courts have jurisdiction in admiralty to order the sale of
a ship and partition of the proceeds, at the suit of a dissatisfied group of
the co-owners. Neither the majority nor the minority of the Court en
tered into an extensive discussion of the reasons for this holding. Mr.
Justice Frankfurter, in his dissent, adopts the reasoning of the Supreme
Court of California in Fischer v. Carey: exercise of control over the rem
�the ship itself�is a fundamental part of admiralty jurisdiction.29 The
Supreme Court has categorized the equal interests rule as one affecting
the exercise of admiralty jurisdiction, not its existence.
State courts, however, also have power to order partition by sale. In

California, this power rests on a statute, but there does not seem to be
any reason why the general equity power to decree partition would not
also be sufficient.30 State power is, of course, limited to personal pro
ceedings; interests of parties not before the court will not be affected.
The most serious consequences of state jurisdiction is the non-uniformity
which it makes possible. The majority did not consider the establishment

27 Madruga v. Superior Court, 74 S. Ct. 298, 302 (1954).
28 Ibid.
29 Id. at 303; Fischer v. Carey, 173 Cal. 185, 198, 159. P. 577, 583 (1916).
3� See Andrews v. Betts, 8 Hun 322 (N. Y. Sup. Ct. 1876).
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of a national partition rule of "major importance to the shipping world";31
but as Mr. Justice Frankfurter declared in his dissent:32

It is significant that the need for a body of maritime law, applicable throughout
the nation and not left to the diversity of the several States, was the one basis
for the creation of a system of inferior federal courts, authorized by the Con
stitution, which was recognized by every shade of opinion at the Philadelphia
Convention.

The majority of the Court, however, apparently feels that it or Congress
can step in to make the law uniform, whenever the need arises.
Apart from the recognition both of admiralty jurisdiction in the federal

courts and personal jurisdiction in the state courts over suits for partition
of vessels by sale, this decision of the Supreme Court has interest to
students of the theories of in personam and in rem proceedings. Is the
distinction based on the binding effect of the judgment upon third per
sons, or upon whether the right asserted is against a person or in a thing?
The right in equity to partition may arise solely out of part ownership,
without any contract or tort on the part of the co-owners. If the essence

of an in rem action is that the judgment binds the world, there is no good
reason why there cannot be a partition proceeding binding only the
parties before the court, and therefore personal in character. But if the
essence of an in rem action is that the relief sought is judicial recognition
of an interest in a thing, and not of a claim against a person, a partition
suit would necessarily be an in rem proceeding.
The majority of the Court in the Madruga case held that the Cali

fornia proceeding was not "in rem in the admiralty sense."33 The holding
is undoubtedly correct; the characteristic feature of an in rem proceed
ing in admiralty is that the decree binds the whole world. Nevertheless,
it is important in other phases of the law that the distinction between in
rem and in personam proceedings which is based on the type of claim
asserted should not be forgotten. The Supreme Court has left itself free
to preserve the distinction. Whether it will do so remains to be seen.

DONALD R. BYRNE

31 Madruga v. Superior Court, 74 S. Ct. 298, 302 (1954).
32 Id. at 304. Cf. the statement of the Court in Knickerbocker Ice Co. v. Stewart, 253

U. S. 149, '160, 161 (1920): "That we have a maritime law of our own, operative through
out the United States, cannot be doubted . . . the Constitution must have referred to a

system of law coextensive with, and operating uniformly in, the whole country. It certainly
could not have been the intention to place the rules and limits of maritime law under the

disposal and regulation of the several States, as that would have defeated the uniformity
and consistency at which the Constitution aimed on all subjects of a commercial character

affecting the intercourse of the States with each other or with foreign states."
33 Madruga v. Superior Court, 74 S. Ct. 298, 301 (1954).



RECENT DECISIONS
CIVIL PROCEDURE�An Order Is Not Final Under Federal Rule 54(b)

Even though the Trial Judge Labels It as Such if the Claim Fails
to Meet the Standard of Separateness or Distinctness.

This action was brought by Gold Seal Company in the United States District
Court for the District of Columbia seeking a decree authorizing the Commis
sioner of Patents to register the trade mark "Glass Wax". The District Court
entered a judgment dismissing Gold Seal's allegation that the term "Glass Wax"
had acquired a secondary or distinctive meaning, as defined in Section 2(f) of
the Trade Mark Act of July 5, 1946, 60 Stat. 427, 15 U. S. C. � 1051 et seq.
Gold Seal's contention of registerability on the ground that the term "Glass
Wax" was not merely descriptive nor deceptively misdescriptive was allowed to

remain pending. The judgment of the District Court was phrased in the

language of Federal Rule 54(b), which provides for the entry of a final judg
ment on one of multiple claims for relief. Gold Seal appealed from the judg
ment, and S. C. Johnson & Son, Inc. filed a motion to dismiss the appeal. The

appeal was dismissed. Held, Federal Rule 54(b) is applicable only in actions

comprising multiple claims, and an express determination of the district court
that an order is within the rule will be set aside if in fact only a single claim is

present. Gold Seal Co. v. Weeks, 209 F. 2d 802 (D. C. Cir. 1954).
The problem of determining what constitutes an appealable order has caused

considerable dissension in the federal appellate courts since the adoption of the
Federal Rules of Civil Procedure. Prior to the inception of the Federal Rules
an appeal would be heard only on an order which adjudicated all issues as to
all parties. United States v. River Rouge Co., 269 U. S. 411 (1926). When
the Federal Rules introduced the free joinder of claims and parties, the Rules
also had to provide for separate judgments which would be final as to part of
the litigation, and Rule 54(b) was designed to meet this need. But the question
then arose as to how to distinguish an interlocutory order from a final order
given by grace of Rule 54(b). The difficulty centered on determining the nature
of the "claim for relief" as referred to in the Rule. One school of thought placed
the emphasis on the facts of the occurrence, i.e., whether the claim or claims
arose out of the same transaction. Rosenblum v. Ding]'elder, 111 F. 2d 406
(2d Cir. 1940). Another school predicated its approach on the common law
principle that each legal theory constitutes a distinct cause of action. Zarati
S. S. Co. v. Park Bridge Corp., 154 F. 2d 377 (2d Cir. 1946). It is readily
discernible that these two approaches are inconsistent and conducive to un

certainty in determining what and when to appeal. It was hoped that this
confusion and uncertainty could be dispelled by amending Rule 54(b). For
a more detailed discussion of the problem see 49 Vale L. J. 1476 (1940).
The purpose of amending Rule 54(b) was not to alter concepts, such as

"claim for relief", nor to infringe upon the jurisdiction of the appellate courts.

542
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From the statement of the Advisory Committee on Amendments to the Rules,
28 U. S. C. (1952) following Rule 54 at 4338, its purpose was to re-establish
"an ancient policy with clarity and precision". This statement is consistent with
a literal reading of the Rule, which is quoted below:

(b) Judgment Upon Multiple Claims. When more than one claim for relief
is presented in an action, whether as a claim, counterclaim, cross-claim, or third-
party claim, the court may direct the entry of a final judgment upon one or more

but less than all of the claims only upon an express determination that there is
no just reason for delay and upon an express direction for the entry of judgment.
In the absence of such determination and direction, any order or other form of
decision, however designated, which adjudicates less than all the claims shall not
terminate the action as to any of the claims, and the order or other form of
decision is subject to revision at any time before the entry of judgment adjudicat
ing all the claims.

It is clearly seen from a comparison reading of the original version, quoted
below, that the essential feature of the amendment was labeling the order:

When more than one claim for relief is presented in an action, the court at

any stage, upon a determination of the issues material to a particular claim and
all counterclaims arising out of the transaction or occurrence which is the subject
matter of the claim, may enter a judgment disposing of such claims.

But in attempting to clarify the method of determining and describing the
nature and content of a final order, i.e., by having it explicitly labeled, the
amended rule raised the new question whether the district courts now had

discretionary power to make an order final and reviewable merely by an express
statement to that effect. Pabellon v. Grace Line, 191 F. 2d 169 (2d Cir. 1951).
In the instant case, the court of appeals held that only a single claim was

involved and Federal Rule 54(b) was therefore not applicable. But the court

took the occasion to express its views on the subjects of ( 1 ) what is the nature

of the claim spoken of in Rule 54(b), and (2) what is the effect of that Rule
on the reviewability of judgments.
The court stated that the "claim for relief" mentioned in Rule 54(b) is

synonymous with the term "cause of action" found in Rule 8(a). "A view
that a claim for relief need not state a cause of action . . . would be an abandon
ment of fundamental premise of our system of law, to wit, that the courts

administer justice not according to the personal notions of the judge but accord

ing to law." It is seen that the allegation under � 2(f) does not state a claim
for relief separate from the allegation under � 2(e) of the Act, but rather the
allegations under the two sections are merely different grounds for remedying
the same legal wrong, to wit, the wrongful refusal of registration. Therefore,
the claim for relief under the � 2(f) allegation is not a claim for relief separate
and distinct from the other claim presented, and is not, therefore, the proper
subject of a final judgment under Rule 54(b).
In arriving at this conclusion the court pointed out that the "same evidence''
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test is valid when positively applied, i.e., if the same evidence supports two

claims they are one and the same; but that the converse is invalid. Thus
the District of Columbia Circuit adheres to the older rule that an order must

dispose at once of all causes, claims and counterclaims, arising out of the same

transaction and does not believe that the amendment to Rule 54(b) has changed
the traditional concept of a cause of action.

Opinions of the Second and Third Circuit in this sphere contain statements
of mutual opposition. Flegenheimer v. General Mills, 191 F. 2d 237 (2d Cir.

1951) and Bendix Aviation Corp. v. Glass, 195 F. 2d 267 (3d Cir. 1952). The

divergence of opinion between these circuits, with the District of Columbia
aligned with the Second Circuit, apparently stems from a different approach
to Rule 54(b) and its language. The Third Circuit apparently takes a more

liberal view, one that gives a larger scope to the rule, and in so doing tends
to find more claims subject to a final judgment. On the other hand, the broad
transaction concept of a cause of action held by the Second and District of
Columbia Circuits entails fewer distinct claims.
In next directing its attention to the subject of the nature of a final order,

the court in the instant case reiterates the requirements for distinct and separate
claims in one litigation, and states that absent such separateness no order can

be final notwithstanding compliance of the district court with the form of Rule
54(b). Apparently, the Third Circuit is directly opposed to this position for
it is of the view that the district court, because of its vantage point of observa
tion, should be and is empowered to make a conclusive determination affecting
reviewability. Bendix Aviation Corp. v. Glass, supra. The minority in the
Bendix case opposed this holding, and criticized it, thereby following the view
of the Second and District of Columbia Circuits. The Third Circuit minority
in the Bendix case maintained that such a view is novel because it allows the
district court to determine from case to case the jurisdiction of the appellate
tribunals. There is no question that the amended Rule 54(b) has affected the
question of reviewability in that withholding an express determination under
Rule 54(b) would prevent review of the order even if it were on a separate
claim. Without such a determination, any order adjudicating less than all the
claims is interlocutory and subject to revision by the district court.
In the midst of the confusion that the amendment to Rule 54(b) has

created, the courts must not lose sight of the fact that Rule 54(b) only applies
to actions involving multiple claims, and not to those actions involving only a

single claim. It is believed that the tendency of the Third Circuit to view
multiple grounds for relief as multiple claims for relief is in a direction away
from the purpose of the Rule, and is an attempt to make an interlocutory order
a final one by the affixing of a label. The court of appeals in the instant case
properly dismissed the appeal as being founded on one of multiple grounds for
relief, and not one of multiple claims as is required.
Thus the instant case indicates that the amending of Rule 54(b) not only
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did not achieve the hoped for dispelling of confusion as to the nature of claims
and final orders, but instead has added one more point of contention. This
case directs attention to the need for adherence to fundamental concepts and a

literal reading of the Rule. It might be added that Moore, in his Commentary
on the V. S. Judicial Code (1949), at 518, indicates a concurrence with the
view that the Rule be applied literally, and he further states that if the Rule
does not survive a fair period of time without uncertainty, it should be remedied

by a statutory enactment.
WILLIAM W. RAYNER

CONSTITUTIONAL LAW�Provision for Court-Martial of Discharged
Servicemen for Crimes Committed in the Service Is Proper Regula
tion of Armed Forces, and Removal without Hearing, Pursuant to
Such Law, Is Not Deprivation of Due Process.

Military authorities apprehended Robert W. Toth at his job in Philadelphia
on May 13, 1953, whereupon they flew him to Korea. He had been honorably
discharged from the Air Force five months before being charged, on April 8,
1953, with premeditated murder, allegedly committed while he was in the

service in Korea. These proceedings were pursuant to Article 3(a) of the
Uniform Code of Military Justice, 64 Stat. 108 (1950), 50 U. S. C. �� 551

et seq. (Supp. V, 1952).
Toth's sister filed for and was granted a habeas corpus writ in the District

Court for the District of Columbia, on the grounds that no express or implied
provision in the Military Code allowed the removal to Korea. The Secretary
of the Air Force appealed. Held, the power of removal can be implied from

the amenability to court martial; the statute is constitutional as an exercise of

Congress' power to regulate the armed services under Art. I, sec. 8 of the Con

stitution. Talbot v. Toth, no. 11964, D. C. Cir., March 25, 1954.

Toth's action is the first challenge of the new Article 3(a), both as to its own

constitutionality and that of the removal undertaken thereunder. The statute

provides:
Subject to the provisions of Article 43, any person charged with having com

mitted, while in a status in which he was subject to this code, an offense against
this code, punishable by confinement of five years or more and for which the

person cannot be tried in the courts of the United States or any State or Terri

tory thereof or of the District of Columbia, shall not be relieved from amenabil

ity to trial by courts-martial by reason of the termination of said status.

Many of the same sort of statutes, in force since 1863 until the enactment of

the present one, have been held constitutional in a number of lower court cases.

For that reason, the court here felt it was "too late for any court other than

the Supreme Court to say that [Congress'] action . . . was unconstitutional,"
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thus leaving any new analysis of that problem to that court, where the case is
now on appeal.
However, the precedent on which the court here relied is worth examining.
It consists solely of the decisions of In re Bogart, Fed. Cas. 796, Xo. 1596

(D. Cal. 1873); in Ex parte Joiy, 290 Fed. 858 (S. D. X. Y. 1922) ; Terry v.

United States, 2 F. Supp. 962 (W. D. Wash. 1933) ; and Kronberg v. Hale,
180 F. 2d 128 (9th Cir. 1950). They all affirmed the validity of statutes

(e.g. 62 Stat. 640 (1948)) subjecting discharged servicemen to court-martial
for certain frauds against the government.
The first of these cases. In re Bogart, held the court-martial valid on the

ground that the case fell under the fifth Amendment exemption from due

process of "cases arising in the land or naval forces." It inteipreted "cases" to
mean crimes committed. For support it employed a dictum in Ex parte MUUgan,
4 Wall. 2 (1866). where it was thought that the sentence, "Congress [has
regulated] . . . offenses committed while the party is in military or naval
service . . defined the Fifth Amendment exemption mentioned above.

Without considering this rationale, the Joiy case felt bound by the Bogart
decision because of its standing for sixty years, despite the fact that no case

in point had come up in that time. Both Bogart and Joiy were cited by the

Terry opinion, which went back to the MUUgan dictum again. Finally the
court in the Kronberg case considered itself bound by all these decisions because
of the long passage of time during which only one case contrary to such an

interpretation of the Fifth Amendment could be found, pe.. Fiamtery v. Com

manding General, 69 F. Supp. 661 (S. D. X. Y. 1946).
Although the Supreme Court denied certiorari to some of these cases, it has

never decided the constitutionality of such statutes. In effect, then, the Bogart
case is the only real precedent for the instant derision.
Summing up its examination of the above decisions, the present court con

cluded, "if the statute of 1863 and its successors were valid constitutionally.
Article 3(a) . . . is valid." The court dismisses the distinction that the present
statute applies to over forty crimes, while the former only concerned one. The
fact that Article 3(a), due to the vast numbers of men drafted in recent times,
makes many more millions of civilians amenable to military- proceedings, was
not brought up.
The principal case further considered the constitutionality of Article 3(a)

under the power of Congress "to make Roles for the Government and Regula
tion of the land and naval Forces,1' given by Art. I, � S of the Constitution. Tn
effect, said the court, this section is a condition attached to discharges from
the service, and thus is a rule within that provision of the Constitution. By
express statement, the court thus adopts an interpretation of the Constitution
which recognizes no limitations upon the broad regulatory power of Congress
in the military field.
But the question then is. how far may Congress go in placing conditions
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upon discharge from the service? Though the present condition may be reason

able, the premises on which it is allowed by the instant case would, for example,
justify the statute if prosecution under it were subject to no statute of limita
tions, which would seem unreasonable. The traditional test of necessity for
military discipline receives no consideration in the Toth opinion, though the
authority to conscript Toth, in the first place, is itself justified only when
necessity requires it. United States v. Macintosh, 283 U. S. 605 (1930).
The Macintosh case also provides the rule of basic limitation on Congres

sional war power. Such power, it held, at 622, being in itself limitless once

exercised, is to be used only "when necessity calls . . . [t]o the end that war
may not result in defeat. ..." It may now be time to consider whether the
civil principle of due process announced by Nebbia v. New York, 291 U. S.
502 (1934), is not also properly applicable in military jurisprudence. That
case held, at 525, that a statute to be valid "shall have a real and substantial
relation to the object sought to be attained." At least the rule seems worthy
of consideration when supposed military legislation primarily affects the civil
order, in the person of a discharged draftee. For constitutional considerations

along these lines, see Note, 67 Harv. L. Rev. 479 (1954). Even such basic

limitations, however, are left undefined by the rationale in the instant case.

It is hard to see how much closer to the civil order military jurisprudence
could come. Toth's original tie to the military was by the weakest of bonds,
conscription. His present tie is solely for the avowed purpose of Article 3(a),
that in the words of Judge Prettyman, "an honorable discharge from military
service shall not be an absolution for crimes theretofore committed." Yet
the principal case is content to apply purely military due process, not only to

the trial of Toth, but to every step of procedure from the time of his being
charged with a military crime. Granted, again, Toth may have been fairly
treated in the present case, but Judge Prettyman's constitutional basis is once

more without visible limitation. He applies the classic rule of French v. Weeks,
259 U. S. 326 (1922), that military due process is what Congress makes it.
Such a rule, made in a case concerning persons still in the service, might bear
re-examining where a civilian is affected. Even Burns v. Wilson, 346 U. S. 137

(1953), upon which the instant case relies heavily, mellowed its concept of due

process to the point that it allowed the test might vary with the circumstances,
though it is divorced from civil due process. Mr. Justice Frankfurter's opinion
on rehearing, 74 Sup. Ct. 3, October 12, 1953, raises the serious question,
whether even that divorce is as absolute as assumed. He mentions Winthrop,
the "Blackstone of American Military Law," as considering himself bound

�by the Supreme Court's pronouncements on military due process.
The court was probably reluctant to tamper with the province of the new

Court of Military Appeals, which determines military due process. It preferred
to consider extending civil due process to the point of requiring a civil hearing
before any subjection of such as Toth to military law. But Judge Prettyman
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quickly disposed of such procedure on the lack of precedent for it, once it is
admitted that military jurisdiction exists. That jurisdiction exists under the

present facts because in making Toth amenable to court-martial Article 3(a)
implies all power necessary to bring nim before a court-martial, including arrest

and removal. It was on this ground that the court reversed the district court,
which found no powers of this sort granted by the statute. The real basis of

Judge Prettyman's rationale, aside from precedent, is the premise that the

military may exercise its jurisdiction over a civilian without any form analogous
to extradition, because the civil and military are parts of one sovereignty, the
LTnited States. But the court gives no basis for its assumption that sovereignty
alone is the test of necessity for the safeguards of extradition procedures. The
Burns case, while holding that military and civil jurisprudence are divorced,
also points up the vastly greater difference on that ground between civil and

military than between federal and state jurisdictions.
There exists grounds, therefore, for a compromise solution to the problem

of procedure, in outweighing the formal unity of sovereignty with the real

divergence of jurisprudences. There may be myriad more grounds. But any
approaches to this question of what standards must be applied to the extreme

mtermeshing of civil and military process exemplified by the Toth case, are
left expressly to the Supreme Court by this opinion, which feels that precedent
is not sufficiently distinguishable from the instant facts to warrant a re-analysis
by this court,

JAN KACXWAREK

COPYRIGHTS�A Statuette Can Be Protected by Copyright in the

United States when the Copyright Applicant Intended Primarily
to Use the Statuettes in the Form of Lamp Bases to be Made and

Sold ln Quantity and Carried These Intentions into Effect.

Respondents, Stein et al, are partners in the manufacture and sale of electric
lamps. One of the respondents created original works of sculpture�statuettes

in the form of human figures. From the original sculpture a production mold
for casting copies was made. The resulting copies of the statuette, without any
lamp components added, were submitted by respondents to the Copyright Office
for registration as works of art or reproductions thereof under 17 U. S. C.
� 5 (g) (h) (Supp. V, 1952), and a certificate of registration was issued. Safes
of the statuettes as components of fully equipped lamps preceded the applica
tions for copyright registration of the statuettes in accordance with 17 U. S. C.
�� 10, 11, 13, 209 (Supp. V, 1952) : Rules and Regulations, 37 C.F.R. �� 202.8,
202.9 (1949 ed.). Thereafter the statuettes were sold in quantity throughout
the country by respondents both as lamp bases and statuettes, the former

accounting for all but an insignificant portion of respondents' sales. Petitioners,
Mazer, without the authorization of respondents. Stein, copied the statuettes,
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embodied them in lamps, and sold them. Respondents sued petitioners for
infringement of their copyright in the United States District Court in Maryland.
The district court dismissed the complaint. The United States Court of
Appeals for the Fourth Circuit reversed the district court and held the copy
rights valid. The United States Supreme Court granted certiorari. Held,
successive copyright acts and the practice of the Copyright Office unite to
show that "works of art" and "reproductions of works of art" are terms which
were intended by Congress to include the authority to copyright statuettes,
and since Congress is empowered to copyright the published work of an author,
the intended reproduction of statuettes as lamp stands would not bar their
registration. Mazer v. Stein, 347 U. S. 201 (1954).
The Supreme Court granted certiorari because of conflicting decisions among

certain courts of appeals. One such decision resulted from an action brought by
respondents against the Expert Lamp Co. Stein v. Expert Lamp Co., 96 F.

Supp. 97 (N. D. 111. 1951). There the district court held that the statuettes
were not copyrightable as a part of a lamp because there was evidence of

practical use intended. The Court of Appeals for the Seventh Circuit affirmed
on the ground that the Copyright Act "... does not refer to articles of manu
facture having a utilitarian purpose nor does it provide for a previous examina
tion by a proper tribunal as to the originality of the matter offered for copy
right . . ." Stein v. Expert Lamp Co., 188 F. 2d 611, 613 (7th Cir. 1951).
In another action brought by respondents, Stein v. Rosenthal, 103 F. Supp.

227 (S. D. Cal. 1952), the District Court at 230, stated: "Protection is
not dissipated by taking an unadulterated object of art as copyrighted and

integrating it into commercially valuable merchandise." On appeal, the Court
of Appeals for the Ninth Circuit affirmed, saying: "The theory that the use of
a copyrighted work of art loses its status as a work of art if and when it is

put to a functional use has no basis in the wording of the copyright laws and
there is nothing in the design-patent laws which excludes a work of art from the

operation of the copyright laws." Rosenthal v. Stein, 205 F. 2d 633, 635 (9th
Cir. 1953).
The specific question which was answered by the Supreme Court in the

instant case was whether there is misuse of a copyright by using a statuette

which was copyrighted, as such, as a component of an article of manufacture,
in this instance, a lamp. The court answered this question in the negative. A
more far reaching question, which was brought out in the dissent, was the

important underlying constitutional question whether the copyright statutes

and the interpretations given to them, which sanction the copyrighting of

statuettes, are within the meaning of Article I, Section 8 of the Constitution.
A logical analysis of the situation presented by the facts in the instant case

demands review of Article I, Section 8, of the Constitution which reads in part:
To promote the Progress of Science
and the useful Arts, by securing for
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limited Times to Authors . . .

the exclusive Right to their re

spective Writings. . . .

Does the word :lwritings'* as set forth in Article I. Section 8, include statuettes?

If it does, it follows that the copyright laws and the practice thereunder granting
TOpyrights on statuettes are within the Constitution. If not, the opposite con

clusion must be reached. Once the meaning of the word "writings'" is deter

mined, it is deemed that the actual decision in Maser v. Stem, supra, must follow
accordingly.
In the Trade Mark Cases, 100 U. S. 82 (1879), at 94, the Court said: "The

writings which are to be protected are tie fruits of intellectual labor, embodied
in the form of books, prints, engravings, and the like." (Emphasis by the court) .

In Lithographic Co. v. Sarony, 111 U. S. 53 (1884), at 58, the Court said: "We
entertain no doubt that the Constitution is broad enough to cover an act

authorizing copyright of photographs, so far as they are representatives of

original Intellectual conceptions of the author." Again, in Bleistem v. Donaldson

Lithographing Co., 188 U. S. 239 (1903), the Court held that chromolithographs
were the proper subject matter for protection under the copyright laws. Then
in Harper &� Bros. v. Kalem Co.. 169 F. 61 (2nd Cir. 1909), which involved
the pirating by motion pictures of the copyrighted dramatic rights of a book,
it was stated that by the Act of July 8. 1870, 16 Stat. 212, copyright was
extended to paintings, drawings, chromos, statues, models, designs, photographs,
and the negatives thereof, and that the construction of the word "writings" to
cover these various forms of expression has been acquiesced in for over fifty years.
On appeal. Kalem Co. v. Harper Bros-, 222 TJ. S. 55 (1911) the Supreme Court
did not treat the statement made by the lower court but held that there was

infringement. In F. IT. Wookeorsh Co. v. Contemporary Arts, 193 F. 2d 162

(1st Cir. 1951), a copyright on a statuette of a dog was found to be infringed.
This same case reached the Supreme Court on the issue of the measure of

recovery, but the Court did not rrarekW whether statuettes were included in
the term "writings". 344 U. S. 228 (1952).
The lower courts have at various times rendered decisions as to what they

have considered proper subject matter for copyrights. In YuengUng n. SchUe,
12 Fed. 97 (S. D. X. Y. 1882), the court held that a chromo, if a meritorious
work of art, may be copyrighted.. Again, in Schumacher -a. Sch&encke, 25
Fed. 466 (S. D. X. Y. 1885), it was held that a copyright on a painting was

valid. And in Pellegrini v. Allegrim, 2 F. 2d 610 (E. D. Pic 1924), a copyright
on a statuette was held infringed.
The legislative development of the copyright laws shows that there has been

a constant broadening of the subject matter afforded protection under the
copyright laws. In 1 790 the First Congress conferred a copyright on "authors
of any map. chart, hook or books already printed." 1 Stat. 124 (1790). Design
ing, engraving, and etching were later included. 2 Stat, 171 (1802). In 1831
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musical compositions were added. 4 Stat. 436 (1831). Dramatic compositions
were added in 1856. 11 Stat. 139 (1856). In 1865 photographs and negatives
thereof were included. 13 Stat. 540 (1865). The act of 1870 included statues,
statuary, and models or designs intended to be perfected as works of the fine
arts. 16 Stat. 212 (1870). In 1909 Congress stated in 35 Stat. 1076 (1909):
"That the works for which copyright may be secured under this act shall
include all the writings of an author." Although not clear, this was considered
to be declaratory of existing law. H. R. Rep. No. 2222, 60th Cong., 2d Sess.
10 (1908). In 1910 the pertinent copyright regulation read, "Productions of
the industrial arts utilitarian in purpose and character are not subject to copy
right registration, even if artistically made or ornamented." Rules and Regula
tions for the Registration of Claims to Copyright. Bulletin No. 15 (1910), at
p. 8. It was later reworded to read ". . . registration in the Copyright Office
has been made to protect artistic drawings notwithstanding they may afterwards
be utilized for articles of manufacture." 37 C.F.R. � 201.4(7) (1st ed. 1939).
The current pertinent regulation, 37 C.F.R. � 202.8 (1949 ed.), reads as follows:

Works of art (Class G)� (a)�In general.
This class includes works of artistic

craftsmanship, in so far as their form
but not their mechanical or utilitarian
aspects are concerned, such as artistic

jewelry, enamels, glassware, and tapes
tries, as well as all works belonging
to the fine arts, such as paintings,
drawings and sculpture. . . .

Prior to the instant decision, the Supreme Court decisions appear to have

gradually enlarged the constitutional term "writings" beyond its literal meaning
so that it encompassed more than a strictly literary production and included

engravings and photographs.
The lower court decisions found chromos, paintings, and sculpture within

the protection of the copyright laws enacted by Congress. Since the lower
court decisions in many instances did not specifically question the constitu

tional validity of the laws, but acquiesced in the laws as made by Congress, it
appears inherent in their decisions that they interpreted the copyright laws as

being within the Constitution.

The scope of the copyright laws has been constantly broadened by Congress
so that at the present time they appear to include any original intellectual
work product of an individual, whether in the field of writing, music, painting,
or sculpture.
Taken in combination, both the judicial and legislative interpretations appear

to be based on an incentive theory; namely, that an individual, by giving
something of himself to the public can have, as a reward therefor, the exclusive

right to his specific contribution for a limited period of time.
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It is submitted that the instant derision is a logical extension of previous
decisions, which held photographs and chromohthographs to be embraced by the
term "writings", in that it also considers statuettes the proper subject matter
for which a copyright can be granted. It is further submitted that to allow a

copyrighted article to be utilized as a component of an article of manufacture
without impairing the vahdity of the copyright is a logical and necessary

interpretation of the incentive theory behind the copyright laws. If protection
of the copyright were deprived when an article was used in this manner, the
incentive theory upon which the copyright system appears to be based would

seemingly be destroyed.
JOSEPH P. GASTEL

CRIMINAL LAW�State T\tmlmtv Statute Covering Witnesses ln Pro
ceedings Based upon Designated Statutes Covers Witnesses in Pro
ceedings Based in Part upon Other Statutes, Immunity Bars Prose
cution for Any OffenseWhatsoever, and Statute Does Not Destroy
Privilege against Self-Ixckimesatiox if Witness Reasonably Fears
Federal Prosecution.

Relator was subpoenaed before a grand jury in Dade County, Florida, in
connection with "an investigation into gambling activities in Dade County of
Dave Marcus, both as to conspiracy to violate the gambling laws, bookmaking,
a charge of bookmaking, and a charge of conducting a lottery." He was held
in contempt for refusal to answer eleven questions before this grand jury on

the ground that his answers would tend to incriminate him in the state and
federal courts, whereupon he filed a petition for a writ of habeas corpus in the

Supreme Court of Florida. Respondent, the Sheriff of Dade County, then filed
a return and a motion to quash, alleging that relator was immune from prosecu
tion in the state courts under � 932.29 F. S. 1951, and that the privilege against
self-incrimination conferred by the Constitution of Florida pertains only to

proceedings under the laws of that state. Held, a state statute conferring
immunity upon witnesses who testify in proceedings based upon designated
statutes is applicable to witnesses who testify in proceedings based in part
upon other statutes; such witnesses are immune from prosecution for any
offense substantially connected with the subject matter of their testimony;
and this statute does not destroy the privilege of a witness to refuse to give
testimony tending to incriminate him of a federal offense. State ex reL Mitchell
v. Kelly, no. 24,726, Sup. Ct. Fla., March 19, 1954.
The first question for decision in this case was whether � 932.29 was ap

plicable to the grand jury in question. This statute provides in part as follows:

No person shall be excused from attending and testifying, . . . upon any in

vestigation, proceedirig or trial, for violation of any of the statutes of this state

against bribery, burglary, larceny, gaming or gambling, or of any of the statutes
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against the illegal sale of spirituous, vinous or malt liquors, upon the ground . . .

that the testimony . . . required of him may tend to convict him of a crime or to
subject him to a penalty or forfeiture, but no person shall be prosecuted or sub
jected to any penalty or forfeiture for or on account of any transaction, matter or
thing concerning which he may so testify. . . .

Relator claimed that this statute had no applicability because the grand jury
was investigating "conspiracy" as well as gambling, and the statute does
not extend to investigations of conspiracy. In support of his position, he cited
State v. Sullivan, 37 So. 2d 907 (Fla. 1948); Johns v. State, 157 Fla. 721, 27
So. 2d 75 (1946); People v. Rockola, 339 111. 474, 171 N. E. 559 (1930);
Matter of Doyle, 257 N. Y. 244, 177 N. E. 489 (1931).
The court distinguished all of these cases as holding merely that a statute

conferring immunity upon witnesses who testify in investigations of one offense
has no applicability to witnesses who testify in investigations of other offenses
alone. The opinion goes on to state that, where the subject matter of an in
vestigation is an offense specified in the statute, the statutory immunity arises
despite the fact that a conspiracy to commit that offense may also be under
investigation, citing State v. Chitwood, 73 Ariz. 314, 240 P. 2d 1202 (1951);
Ex parte Williams, 127 Cal. App. 424, 16 P. 2d 172 (1932).
In the Chitwood case, the applicable statute, � 43-2715, A. C. A. 1939,

provided:
No person shall be exempt from testifying concerning any offense mentioned

in this article [gaming] on the ground that such testimony may incriminate him;
but no prosecution can afterwards be had against him for any offense concerning
which he testified. [Emphasis supplied.]

The Arizona court held that Chitwood was immune from prosecution for

conspiracy to operate a gambling casino, because he had previously given testi

mony which related to the offense denounced in the article and was substantially
connected with his alleged crime.
In the Williams case, the statute in question, Cal. Pen. Code � 334, provided:

No person, otherwise competent as a witness, is disqualified from testifying as

such concerning the offense of gaming, on the ground that such testimony may
criminate himself ; but no prosecution can afterwards be had against- him for any
offense concerning which he testified. [Emphasis supplied.]

The California court held that this statute extended to testimony which related

to conspiracy to violate the gaming laws, on the theory that this type of

conspiracy is "an offense concerning gaming".
It must be noted that both of the foregoing statutes confer immunity upon

persons who testify "concerning" the offense of gaming, while the Florida
statute confers immunity upon persons who testify "upon any investigation
. . . for violation of any of the statutes of this state against . . . gaming." The

instant case, however, does not allude to this distinction. Instead it states that
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the relevant language in all three statutes is virtually identical, comparing the

provisions of the Arizona and California statutes that "no prosecution can

afterwards be had against him for any offense concerning which he testified3'

with the provision of the Florida statute that "no person shall be prosecuted
... for or on account of any transaction, matter or thing concerning which he

may so testify.*5 The court then concluded that, under the Chitwood and Wil

liams decisions, the statute before it was applicable to a grand jury investigat
ing both gaming and conspiracy.
It is submitted that this is a complete non seqmtur. The above-quoted

language relates solely to the scope of immunity once gained, and not to the
nature of the proceeding in which the witness must testify in order to gain
immunity The fact that all three of these statutes afford immunity of

identical latitude does not mean that all three of them afford immunity under

identical circumstances. As a matter of fact, the pertinent language in the

Florida statute is very different from that in the Arizona and California statutes,
as pointed out above.

The .significance of this distinction is difficult to evaluate. There was in the
instant case no dispute as to the subjects under investigation by the grand jury.
A different situation might have been presented, however, if relator had been

subpoenaed to appear before a grand jury "investigating the activities of Dave
Marcus." without more. If he had been interrogated concerning both conspiracy
and gaming, could the state have successfully contended that the immunity
statute was inapplicable because the grand jury was "investigating" only con

spiracy, and hence that relator did not gain immunity from prosecution by his

testimony? To avoid the problems presented by this question, it has been

suggested that the character of an investigation is determined by the nature

of the information sought to be elicited, and not by the subjective intent of
those conducting it If this principle is correct, there is little practical distinc
tion between a statute applicable to testimony concerning gaming and a statute

applicable to testimony given in an investigation of gaming. The reliance of
tie instant case upon the CMtmood and Williams decisions would thus be

justified, although for reasons different from those set forth in the opinion.
Regardless of the applicability of these decisions, however, the result reached

by the Florida court appears sound. It has frequently been assumed without
discussion that immunity provisions of this type extend to proceeclings based

only in part upon the designated statutes. See United States v. Andolschei,
142 F. 2d 503 (2d Cir. 1944) ; United States v. Weinberg, 65 F. 2d 394 (2d
Cir.). cert, denied, 290 U.S. 675 (1933); United States v. Goldman, 28 F. 2d
424 (D. Conn. 1928). Moreover, the statutory language itself supports this
conclusion. In plain English, a grand jury which is investigating conspiracy
and gaming is an 'investigation . . . for violation of . . . the statutes . . . against
. . . gaming."* The courts should not insert the word "solely" where the legis
lature has seen fit to omit it.
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Likewise sound is the court's conclusion that the protection of this statute
extends to prosecution for any offense substantially connected with the witness'
testimony. The statute clearly states that the witness shall not be prosecuted
for any transaction, matter, or thing concerning which he testifies. As stated
by the court, "the five categories of crimes mentioned in the statute determine
whether the statute is applicable at all, but do not define the extent of the
immunity granted." A similar rule has frequently been enunciated by the
federal courts. See United States v. Andolschek, supra; United States v. Wein
berg, supra; United States v. Goldman, supra. As indicated by the Florida
court, a contrary conclusion would render such statutes unconstitutional inso
far as they compel testimony despite a claim of privilege. Brown v. Walker,
161 U. S. 591 (1896); Counselman v. Hitchcock, 142 U. S. 547 (1892).
It is of course frequently difficult to decide whether an offense is "sub

stantially connected" with prior testimony. The instant case suggests, although
its language is not altogether clear, that this requirement is satisfied if any of
the testimony constitutes "a link in the chain of evidence needed to prosecute
the witness" for the offense in question. In other words, if the witness could
have claimed his privilege, absent the statute, on the ground that his testi
mony would tend to incriminate him of the offense for which he now stands
indicted, the testimony is "substantially connected" with the offense. Otherwise,
the protection of the statute would not be coterminous with that of the privilege.
Cf. Edwards v. United States, 312 U. S. 473, 479-480 (1941); Heike v. United
States, 227 U. S. 131, 143-144 (1913).
The third and final issue before the court for decision was the effect of this

statute upon the privilege of a witness to refuse to answer on the ground that
his answers would tend to incriminate him under the laws of the United States.
The court held that the statute did not impair this right, but it further found
that relator's testimony had no such tendency.
Ordinarily the privilege against self-incrimination extends only to offenses

under the law of the interrogating sovereignty. United States v. Murdoch,
284 U. S. 141 (1931). The courts have indicated, however, that federal
immunity statutes afford protection in the state courts by a general prohibition
of "prosecution". Brown v. Walker, supra; cf. Adams v. State of Maryland,
74 Sup. Ct. 442 (March 8, 1954). A state immunity statute, on the other

hand, cannot afford protection against federal action. Jack v. Kansas, 199 U. S.
372 (1905). Moreover, testimony compelled under a state immunity statute

may be introduced against the witness in a federal court. Feldman v. United
States, 322 U. S. 487 (1944).
The result of these decisions has been severely criticized. The Florida

court has long held that the state constitution prohibits the use of testimony
compelled by a federal immunity statute, regardless of the applicability of
the statute itself to state proceedings. Clark v. State, 68 Fla. 433, 67 So. 135

(1914). The Michigan court has also held that a witness can refuse to answer
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questions tending to incriminate him under federal law, although he is immune
from state prosecution. People v. DenUyl, 318 Mich. 645, 29 N. W. 2d 284

(1947). See Annotation, 2 A. L. R. 2d 631. The Court of Appeals for the
Fifth Circuit recently expressed the hope that more state courts would follow
this decision. MarceUo v. United States, 196 F. 2d 437, 443 (5th Cir. 1952).
The decision of the Florida court on this point is a matter of policy and not

of legal logic. The growth of federal legislation in fields hitherto reserved to

the states is leading to an ever-growing list of offenses which are criminal under
both state and federal law. This means that the states are investigating an

increasing number of "federal" offenses. Unless a witness interrogated about
such offenses by state authorities can claim his privilege despite the existence
of an applicable state immunity statute, these statutes will operate with

mounting frequency to convict a witness out of his own mouth. For this reason,
the course adopted by the Florida court appears to be the best solution to a

perplexing problem.
AGNES A. NFTTT.

DAMAGES�In Action Against a Ctvhjan for Injuries to Members of
the Armed Forces, Value of Medical and Hospital Services Fur
nished Gratuitously by the Government are Proper Items for Jury's
Consideration ln Determining Amount of Damages to be Paid.

An action was brought for injuries sustained by the appellants, all members
of the United States Xavy. in a collision between the automobile driven by
one of them and an automobile which was knocked into them when it was

struck from behind by a third car driven by the defendant. At the trial, during
the opening statement of counsel for the appellants, it was pointed out that
although the three appellants were in the naval service and that medical treat
ment was rendered at a United States Xaval Hospital, the appellants were

entitled to compensation for full value of the services. At this point objection
was made by the appellee on the ground that services rendered by the Govern
ment in the form of medical attention and hospitalization were without charge
to the appellants and that they could not, therefore, recover them from the

appellee. After argument before the court, it was ruled that the appellants
could not recover compensatory damages for services for which they were not

required to pay and the objection was sustained, subject to exception. Under
this ruling evidence of the value of such medical treatment to sustain the
appellants' claims to damages was excluded. The jury returned a verdict for
the appellant. Plank, in the amount of $800. and for the other two appellants in
comparable amounts for pain and suffering. From this judgment and from the
ruling of the trial court that the preferred testimony as to value of medical
service was inadmissible, appeal was taken. The court of appeals reversed the
trial court and remanded the case for further proceedings. Held, In an action
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against a civilian for injuries to members of the Navy, value of medical and
hospital services that were furnished to the plaintiffs gratuitously by the
Federal Government at a naval hospital as part of their compensation for
services rendered were proper items for the jury's consideration in determining
the amount of damages to be paid the plaintiffs by the defendant. Plank v.

Summers, 102 A. 2d 262 (Md. Jan. 12, 1954).
This decision by the Maryland Court of Appeals represents an extreme

departure from the basic theory of damages which is termed compensation. At
common law the so-called tort measure of damages was the amount necessary
to put the plaintiff in the position he would have been but for the act of the
defendant. This form of compensation included loss of earning powers and
medical expenses. But, as with other developments of the common law, as

social ideas have altered, changes have taken place. To the theory of com

pensation was added a factor for the prevention of future harm. The courts
became concerned, not only with compensation to the victim, but with admoni
tion of the wrongdoer, not in a punitive sense as much as an enforcement of
his moral obligation. This new aspect of the problem gave rise to the "Collateral
Source Rule" under which courts refused to reduce damages where the loss to
the plaintiff was compensated from some source collateral to the defendant's
wrong. The court would rather let the plaintiff make a profit than lighten the

wrongdoer's punishment through reduction of his liability. This principle was

clearly enunciated in the case of Campbell v. SutlijJ, 193 Wis. 370, 214 N. W.
374 (1927), in which the court held that the extent of the liability of the

wrongdoer depended on the extent of the injury to the plaintiff, and that the
recovery of the plaintiff would not be diminished because he received wages
from his employer or other compensation during his recovery. In such case

the courts have continued to use the terminology of compensation even though
application of the Collateral Source Rule inevitably results in damages to a

punitive rather than a compensatory degree.
The Collateral Source Rule has been expanded or modified to allow com

pensation in many fields. In the case of Mobley v. Garcia, 54 N. M. 175, 217
P. 2d 256 (1950), the plaintiff was injured by the defendant during an epileptic
seizure of the latter, and lost her earning capacity. She was consequently forced
to apply to the Department of Public Welfare for medical attention as well as
financial support for her family. In a suit for pain and suffering, loss of earning
capacity and medical expenses the court said, at 177, "The right of redress for

wrong is fundamental. Charity cannot be made a substitute for such right, nor
can benevolence be made a set-off against the acts of a tort-feasor." The court

affirmed the judgment for medical treatment and hospital care as well as loss
of earning power, pain and suffering. Under this rule it has also been held that
where an injured person has received gratuitous medical attention, or where

such medical attention has been provided by some other party, the victim is
still entitled to receive benefits in compensation for expenses of the medical
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attention involved. Such rule has been applied to gratuitous services by parents,
Acme-Evans Co. v. Schnepf, 15 N. E. 2d 742 (Ind. App. 1938); to damages
recovered by a city fireman where medical expenses had been paid by the

fireman's relief association, Clough v. Schwartz, 48 A. 2d 921 (N. H. 1946);
and to damages recoverable when medical services were paid for by the city
under a statutory liability, Mullins v. Bolinger, 56 N. E. 2d 496 (Ind. App.
1944). It has even been ruled that where the injured party has received sick

benefits from a source other than the wrongdoer, the amount of recovery would

not thereby be diminished. Denco Bus Lines v. Hargis, 229 P. 2d 560 (Okl.
1951). Many states have ruled that the fact that the injured party has received
insurance will not reduce the amount of recovery and is not proper evidence
for consideration of the jury.
The same general result has been reached in a case involving personnel of

the military service. In the case of Standard Oil Co. v. United States, 153 F.
2d 958 (9th Cir. 1946), a soldier had been injured by a truck of the appellant,
who had paid the soldier a settlement of $300 as compensation in return for

a release from all claims. The Government then instituted suit in the district
court and recovered for wages paid to, and the medical care of, the soldier.
On appeal the court of appeals held there was no relationship of master and
servant between the Government and the soldier, and therefore, under Cali
fornia law, the Government could not recover since the injured party had

already been paid for his losses. In this case the court indicated that the prevail
ing rule was that an injured person might recover for wages lost and medical

expenses incurred during his incapacity even though such amounts were sup
plied by insurance, a contract of employment, or gratuitously. On appeal to
the Supreme Court of the United States, 332 U. S. 301 (1947), it was held
that state law did not govern the question of relationship between the Govern
ment and the soldier, but that the matter of subrogation of claims was one of
fiscal policy and that, since Congress had provided no statutes applicable, it
was not a matter for the Court's intervention, and that the Government could
not recover. The Court did not mention the opinion of the court below as to

recovery of damages by the injured person. Mr. Justice Jackson wrote a rather

strong dissent to the majority opinion, maintaining that tort law and tort

liability is established primarily by the Judiciary, and that the Court should
not hesitate to allow recovery to the Government in absence of any legislation
whatsoever. He stated that such recovery has been allowed the British Govern
ment by the courts of England and cited an English case which had so held.

Attorney-General v. Valle-Jones, [1935] 2 K. B. 209.

Through all such cases, with the exception of the Standard Oil case, supra,
there runs a common thread which justifies the basic terminology of compensa
tion. In each instance there has been a financial loss, partial or total loss of

earning capacity, by the injured party, or there has been an obligation between
the party furnishing the expense of medical treatment gratuitously and the
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injured person. This obligation may be in the nature of an allegiance or kinship,
such as the obligation of parental care, the obligation of an employer to his
employees in return for past services or anticipation of continued beneficial
employment, or the obligation created by the payment of insurance premium or

participation in a group pension, retirement, or medical benefit plan based on

the so-called "fringe benefits" of an employment contract. In the exception,
noted above, the wrongdoer voluntarily made the settlement and paid damages
to the injured party in return for a release, and so is not to be considered
decisive of the principle involved here.
These cases, and others, are cited and relied upon by the court in the principal

case, which states at 266-267:

It therefore appears that the majority of the cases hold that where the hospital
and medical services are furnished gratuitously to the injured party, he can re

cover the value of those services from the tort feasor. This seems to be the
modern rule. Here also it might well be considered that medical and hospital serv
ices supplied by the Government to these members of the United States Navy
were part of the compensation to them for services rendered, and therefore that
by their service in the Navy they had paid for these.

It is the last sentence in the quotation above in which the court seems to
have fallen into error. From a military point of view, as well as from the

legal standpoint, it would seem that medical services rendered to the military
personnel are not of a compensatory nature or a "fringe benefit" of their employ
ment, but a necessary and integral part of the service itself, organized and
established to minister to the needs of the military. From their very inception,
the duties and services rendered by the medical branches of the armed forces
were essentially those of military necessity�to avoid the repugnant conditions
of the sick and wounded on the scene of military action such as has plagued
armed forces from the dawn of history, to resist and bring under control the

spread of contagion and disease, to inspect food and living conditions of the
forces and to make recommendations as to their diet, and in case of injury
through combat or other cause, to heal and restore the injured party to active

duty as soon as possible or to recommend his removal. Such treatment is

strictly a military expediency, a necessity to the force itself, and not a compen
sation for services rendered.

For example, under modern conditions, a soldier has been taken into the

army by the Selective Service Act, and is injured on his very first day of

training. That man will receive full medical treatment in a military hospital,
even though such treatment continue through and up to the last day of his
active duty requirement under the Selective Service. Furthermore, during all
of this period he receives his pay regularly, he receives the best of medical

treatment, and he is credited with active duty service. For what, then, can

damages assessed against the wrongdoer who injured him be compensation,
besides nominal pain and suffering? He has rendered no past service and
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probably will give none in the future. He has suffered no loss of earning power
for he was regularly paid. The only loss he personally undergoes, other than
pain and suffering, is the toss of military experience during the period of hospi
talization, training and other military duties, which in the over-all view is

probably no detriment to his civilian career. Any damages recovered from the

tort-feasor are truly a windfall. Therefore, it cannot be accurately held that

military medical treatment is a compensation for service to the Armed Forces.

Compensation enters in only in the extension of medical treatment to dependents
of the serviceman and not in the treatment of military personnel themselves.
The common thread referred to above, which binds all the compensation

cases under the Collateral Source Rule, is clearly absent in the case of military
personnel tortiously injured by a civilian. Any recovery granted in such case

has little, if any, relation to the compensatory aspect. Unless, as suggested by
Mr. Justice Jackson in the Standard Oil case, supra, the Government is permitted
to recover for the medical expenses of services supplied as a military necessity
and at the expense of the American taxpayer, it cannot be justified as compen
sation. Such damages, as adjudged by the court in this case, are rather in the
nature of a punitive fine levied against the tort-feasor for the sole benefit of
one who has actually lost nothing by the tort. The party who has actually
borne the cost of the medical expense is barred from recovery, and yet the
penalty is sanctioned by the court and camouflaged behind the term "com

pensation".
MARION G. TROESDALE

DOMESTIC RELATIONS�A Tort-feasor Cannot Have Contsibution
from a Joint Participant Who Is the Husband of tttr Injured
Party, because There Is No Common Liability in View of the

Common Law Petnctple That a Wife Cannot Sue Hkr Husband
in Tort for Personal Injuries Occasioned by Hts Negligence.

An auto owned by Benjamin Kennedy and driven by his wife Harriet,
collided with a car operated and owned by William Camp. Viola Camp, wife
of William Camp, was a passenger in her husband's auto, and as a result
of the collision sustained personal injury. In an action by Viola Camp against
Benjamin Kennedy and Harriet Kennedy, a recovery for personal injuries
was allowed. William Camp joined in the action to recover the damage to his
auto, and Benjamin Kennedy countercla imed for the damage to his vehicle.
Neither of these claims was allowed on the ground that the accident was the
result of their joint and concurring negligence. The judgment was satisfied

by the Kennedys, and this action was subsequently brought for contribution
on the hypothesis that the Kennedys and William Camp were joint tortfeasors.
Held, the statutory right of contribution is founded on a common liability in

tort, and there is none such here because William Camp could not be liable
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in an action brought by his wife, due to the common law doctrine that a wife
cannot sue her husband in tort, which, as to negligent torts, still applies in
the state of New Jersey. Kennedy v. Camp, 102 A. 2d 595 (N. T Tan 11.
1954).
At common law, no contribution was allowed in the case of joint tort

feasors. In New Jersey, the rule has been abrogated by the Joint Tortfeasors
Contribution Law, N. J. S. A. 2A: 53A. This act requires that the joint
tortfeasors be jointly or severally liable in tort for the injury caused by
their concurring negligence. A common liability is therefore required. The
court in the principal case decided that there was no common liability between
the parties, because Viola Camp could not sue her husband. This finding was

based on the common law fiction of the legal identity of husband and wife,
which for purposes of actions between the spouses arising from negligent torts
of the parties, still existed in the state of New Jersey.
The common law considered the unity of the persons in the case of spouses,

and therefore created the legal fiction of their identity. For this reason, no
civil action could be maintained by one spouse against the other. Criminal
law and equity however, disregarded this identity concept, and allowed actions
to protect a wife from the tortious conduct of her husband. Prosser, Torts
(1941) p. 900. Today, Married Women's Acts or Emancipation Acts have
been almost universally passed to secure to a married woman a separate legal
identity. Still, however, the majority of American courts have refused to

permit actions between spouses for personal torts. Thompson v. Thompson,
218 U. S. 611 (1910); Cohen v. Cohen, 66 F. Supp. 312 (N. D. Tex. 1947).
It follows, therefore, that when no right of action for personal torts exists
between spouses, there can be no contribution when one of the joint tortfeasors
is the spouse of the injured party, because the element of common liability
is not present. Yellow Cab Co. of D. C, Inc. v. Dreslin, 86 U. S. App. D. C.
327, 181 F. 2d 626 (1950); Kaczorowski v. Kalkosinski, 321 Pa. 438, 184
Atl. 663 (1936).
While there can be no doubt that the greater number of courts refuse to

allow a claim by one spouse for the personal tort of the other, still "a minority
of courts, increasing in recent years, . . . have broken away from the older
rules to permit personal tort actions between husband and wife ..." Prosser,
Torts, p. 897 (1941). The problem very often becomes one of statutory inter

pretation, and in attempting to reach a solution, several courts have in

vestigated the legislative intent. Courtney v. Courtney, 184 Okla. 395, 87
P. 2d 660 (1939); Brandt v. Keller, 413 111. 503, 109 N. E. 2d 729 (1953).
It is a principle of statutory interpretation that statutes in derogation of
the common law are to be given a strict interpretation. Thompson v. Thomp
son, supra. First, however, the intent of the legislature should be determined,
and the act then construed accordingly. Johnson v. Southern Pacific Company,
196 U. S. 1 (1904). If the meaning is clear from the legislative intent, no

question of strict or liberal construction arises.
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In the principal case, the statute involved is the New Jersey Married Per
sons Act, N. J. S. A. 37: 2-1. It is there stated that nothing contained therein
would authorize a contract or suit between spouses, unless expressly so stated.
In view of this clear language, the court undoubtedly felt compelled to give
the Married Persons Act a literal construction. The wisdom of the finding
is not challenged since the precedent had been set by earlier decisions in New

Jersey. Hudson v. Gas Consumers' Association, 123 N. J. L. 252, 8 A. 2d
337 (1939); Bendler v. Bendler, 3 N. J. 161, 69 A. 2d 302 (1949). However,
the courts of other states in interpreting their respective Married Women's

Acts, have determined that the legislature in this type of statute, intended
to give the wife a separate legal identity for the purposes of contracting with
and suing her husband without exception. King v. Gates, 231 N. C. 537, 57
S. E. 2d 765 (1950); Courtney v. Courtney, supra. Some other states which
have seen fit to allow actions between spouses even in the case of personal
torts are Alabama, Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917);
Colorado, Rains v. Rains, 97 Colo. 19, 46 P. 2d 740 (1935); Connecticut,
Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925); North Dakota,
Fitzmaurice v. Fitzmaurice, 62 N. D. 191, 242 N. W. 526 (1932); South
Carolina, Prosser v. Prosser, 114 S. C. 45, 102 S. E. 787 (1920); and Wiscon
sin, Fontaine v. Fontaine, 205 Wis. 570, 238 N. W. 410 (1931).
Admittedly, these last cited cases express the minority rule, but it is sub

mitted that nevertheless it is the more just one. When two or more parties
are jointly negligent, and their joint negligence is the cause of injury to a

third person, it seems equitable that all should bear the burden equally when
that third party sues to recover for personal injuries. Nor should the fact
that one of the joint tortfeasors is the husband of the injured party relieve
that person entirely of responsibility. It is argued that very often, where
the husband has liability insurance, to allow an action by the wife against
the husband would perpetrate a fraud against the insurer. One solution to

this problem is for insurance companies to insert a clause in the policy, exempt
ing the insurer from liability for personal injuries to the spouse of the insured.
The minority rule has received the unanimous approval of legal Writers; and

Prosser, after pointing out that increasing support for the minority view has
been encouraged by the presence of liability insurance, concludes that the

only justification for the majority rule is one "of historical survival." Prosser,
Torts, (1941) p. 904.

It is submitted, therefore, that the more realistic and equitable rule is to
allow personal tort actions between spouses. This could be done either by
legislative action, where necessary, or by a more liberal judicial interpretation,
where it is possible to read the broad construction into a statute which is
silent on the subject of actions between spouses for personal torts. The major
ity of states already allow actions between spouses for torts to property. The

denial, therefore, of an action for personal torts produces the ridiculous result
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that a wife may sue her husband for damage to her property but not, for
example, the loss of a limb.

EDWIN L. MEYEEING

EVIDENCE�Defendant's Assertion during Direct Examination That
He Never Possessed or Handled Any Narcotics, Justifies the Intro
duction by the Government of Evidence Illegally Obtained in Con
nection with an Earlier Proceeding, to Impeach Defendant.

In May, 1950, petitioner was indicted for illegal possession of narcotics.
Since the heroin had been obtained through unlawful search and seizure, peti
tioner's motion to suppress the evidence was granted and the case was dismissed.
In January 1952, petitioner was indicted for illegal sale of narcotics. During
the trial petitioner asserted on direct examination that he never had any contact
whatsoever with narcotics. On cross-examination petitioner maintained this
position, denying any sale, purchase or possession of narcotics. To attack peti
tioner's credibility, the Government introduced the illegally obtained evidence
used to obtain the first indictment. The trial judge after carefully explaining
to the jury that such evidence could be considered only as reflecting on peti
tioner's character for truth and veracity, admitted the illegally obtained evi
dence. After defendant's conviction an appeal was taken on the issue of
whether this evidence had been properly admitted. The appellate court affirmed
and the Supreme Court granted certiorari. Held, by his testimony on direct
examination, petitioner had opened the door to evidence previously inadmissible
and the unlawfully obtained evidence was thereafter admissible for impeach
ment purposes. Walder v. United States, 74 Sup. Ct. 354 (Feb. 1, 1954).
The present decision refused to interpret the Fourth Amendment as exclud

ing unlawfully obtained evidence, when used to impeach a defendant who per
jured himself on direct examination. This new demarcation of the scope of the
Amendment is preceded by a review of the limitations previously imposed by
the Supreme Court on the use of illegally obtained evidence through the con

struction of that Amendment. A defendant, upon proper and timely motion, is
entitled to have any evidence unlawfully obtained by the Government returned
to him, whether or not such evidence is relevant to the Government's case-in-
chief. Weeks v. United States, 232 U. S. 383 (1914). This protection by the
Fourth Amendment covers not only any direct use of such evidence, but extends
to any knowledge gained by the Government through its own wrong. Silver-
thorne Lumber Co. v. United States, 251 U. S. 385 (1920). The Government's

ability to take advantage of the knowledge gained by unlawful search and
seizure is further restricted by the "fruit of the poisonous tree" doctrine, which
forbids derivative use of that which could not be used directly. Nardone v.

United States, 308 U. S. 338 (1939). Tainted evidence which is inadmissible
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on direct examination, is equally inadmissible on oross-exainination. The Gov
ernment cannot cross-examine a defendant with the sole purpose of obtaining
an expected denial, and then introduce unlawfully obtained evidence to im

peach htm. AgneUo v. United States, 269 U. S. 20 (1925). But a defendant
cannot give perjurious testimony on direct examination in reliance on the
Government's knowledge having been obtained illegally, and still enjoy the
benefits of the Fourth Amendment. "Beyond that, however, there is hardly
justification for letting the defendant affirmatively resort to perjurious testi

mony in reliance on the Government's disability to challenge his cxedibflity."
Walder v. United States, supra, at 356.
The factual situation of the principal case is sharply distinguished by the

Court from the somewhat similar one of the AgneUo case, supra. Agnello made
no perjurious statements on direct examination. The Government on cross-

examination asked him whether or not he had ever seen narcotics before. This

question was asked with the intent to get before the jury the unlawfully ob
tained evidence by using it as impeachment evidence upon receiving defendant's

expected untrue answer. This maneuver on the part of the Government was

regarded as an invasion of the defendant's constitutional rights. In the instant

case, no wilful plan on the part of the Government was involved. The evidence

produced by unlawful means was introduced to impeach Walder only after he
lied on direct examination. In arriving at its present decision, the Supreme
Court lays great stress on the rationale of the AgneUo case, supra, which dis

tinguished between perjurious statements made during direct examination and
untrue statements which a defendant was forced to make on cross-examination.
That such testimony on direct might waive a defendant's privilege to have un

lawfully obtained evidence excluded, is indicated in the AgneUo case. "In his
direct examination, Agnello was not asked and did not testify concerning the
can of cocaine. . . . He did nothing to waive his constitutional protection or to

justify cross-examination in respect of the evidence claimed to have been ob
tained by the search. ..." AgneUo v. United States, supra, at 35.
The broad language of the Weeks case, supra, forbidding any use of illegally

obtained evidence by the government, left much up in the air. In solving one

problem it presented another, namely, the precise limitation of the privilege
derived from the Fourth Amendment The decision of the Walder case, supra,
establishes a limit, which appears in hold relief when the conduct of Walder is
contrasted with that of Agnello. To go beyond this limit means loss of the
Fourth Amendment privilege. What a defendant does on direct examination
will either permit or exclude the introduction of evidence obtained by the
Government through unlawful search and seizure. This loss of privilege, viewed
with the perjurious testimony of Walder in mind, is justifiable. Pronouncements

by an accused that he never saw. used or dealt with narcotics will certainly have
an effect on a jury. This effect would be greatly increased if the prosecution.
bound by the Fourth Amendment, could not introduce evidence to attack the
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defendant's veracity. As the Supreme Court points out in its present decision,
the defense of an accused could to a great extent rely on such restriction on
the prosecution.
The administration of criminal justice by the federal courts would be greatly

hampered, had the decision of the Supreme Court excluded the illegally obtained
evidence when used to impeach a defendant for his perjurious testimony on
direct examination. But it seems rather doubtful that a jury would disregard
such evidence for all purposes except impeachment. It is easy enough to in
struct a jury that the facts introduced are to be weighed only when determining
defendant's character for truth and veracity. Whether a jury would stay within
these prescribed limits is questionable. The danger of using impeaching evi
dence substantively is probably increased where the impeaching evidence is
closely related to the material issue of the case. Courts and legal writers have
often doubted the capacity of juries to draw the distinction between evidence
introduced to impeach and evidence introduced to prove a fact in issue. Some
courts have completely abolished the distinction between substantive and im

peaching evidence. "... a jury could not be expected to comprehend the dis
tinction between the effect of a contradictory statement as impeaching evi
dence and as substantive evidence. ... In 2 Wigmore on Evidence (2 Ed.),
section 1918b, 460, Prof. Wigmore maintains there is nothing to prevent a tri
bunal from giving substantive credit even to extrajudicial contradictory state

ments made by one who later testifies at a trial." Pulitzer v. Chapman, 337
Mo. 298, 319, 85 S. W. 2d 400, at 411 (1935). A defendant is probably par
tially convicted on the basis of illegally obtained evidence which is used to

impeach him, if he lies on direct examination.

Therefore, a defendant has an election. He may limit his direct testimony to

truthful statements and avoid the use of illegally obtained evidence by the gov
ernment, but if he chooses to make up stories for the benefit of the jury and

himself, he waives his constitutional privilege. Such a limitation governing the
exclusion or admission of tainted evidence is just. Any other interpretation of
the Fourth Amendment would result in gross miscarriage of justice.

BELA A. KARLOWITZ

LABOR LAW�Proof of Discrimination in Employment Terms by Em

ployers and Unions where Such Action Is Likely to Encourage

Participation in Union Activities Constitutes Violation of �� 8(a)
(3) and 8(b)(2) of the Taft-Hartley Act.

Three cases, consolidated for argument before the Supreme Court, involved
encouragement of unionism through discriminatory employment practices en

forced by union-employer cooperation.
The salient facts in two of the cases follow the same pattern. In NLRB v.

International Brotherhood of Teamsters and Radio Officers Union of Com-
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mercial Telegraphers Union, AFL v. NLRB, 74 Sup. Ct. 323 (Feb. 1, 1954),
the unions enlisted the cooperation of the employers to discrmunate against
disobedient union members in order to enforce their adherence to union rules.
The unions were charged with violation of � S (b)(2) of the Taft-Hartley Act

which makes it an unfair labor practice for a labor organization to cause or

attempt to cause an employer to violate � 8(a)(3), which forbids an employer
to encourage or discourage membership in any labor organization by discrimina-
tion in regard to hire or tenure of employment or any term or condition of

employment. 61 Stat. 141 (1947), 29 U. S. C � 158(b)(2) (Supp. V, 1952).
In the Teamsters case, there was a union-employer agreement that any

controversy over seniority standing should be referred to the union for settle
ment A union by-law stipulated that any member who failed to pay dues
forfeited seniority rights. There was no valid union-security contract. Boston,
a truckdriver, fell in arrears in his dues and was consequently dropped to last
on the seniority list.
In the Radio Officers case, there was an agreement with the ship companies

that the union should give a clearance to all members in good standing. This

contract, the board and the courts agreed, was not a valid hiring hall arrange
ment. Fowler, a union member, neglected to obtain a clearance. The company
was induced to give the job to another and the union refused to clear Fowler
for any other jobs on that line.
The third case, Gaynor Xeu>s Co. Inc. v. NLRB, is distmguished in that a

non-union member. Loner, is complaining of the company's action in granting
retroactive wage increases and vacation payments to union employees. The
union had an old closed-shop agreement with the company which was changed
in 1947 to include an invalid union-security clause and provided for increased

wage and vacation benefits. The new agreement was retroactive by three
months. The company refused to make these retroactive payments to non-union
members on the ground that it was not contractually so bound. The company
is charged with a violation of � 8(a)(3) making it an unfair labor practice
for an employer erby discrimination in regard to hire or tenure of employment
or any term or condition of employment to encourage or discourage member

ship in any labor organization." 49 Stat. 452 (1935), 61 Stat, 140 (1947). 29
U. S. C � 158(a)(3) (Supp. V, 1952).
Held, The Teamsters and Radio Union violated � 8(b)(2) and the Gaynor

Co. violated � 8(a)(3). Radio Officers' Union, etc. v. NLRB, 74 Sup." Ct.
323 (Feb. 1, 1954).
Section 8(a) (3) has previously been held by many circuits to comprise three

elements, each of which must be proved by specific evidence: (1) the intent of
the employer to discourage or encourage unions, (2) a discrimination in terms
of employment, and (3) actual encouragement or discouragement of unionism.
The result of the Supreme Court's construction of the statute in the instant
case is to do away with two of these elements and to hold that when "discrimina
tion" alone is proved, the violation of � 8(a)(3) is established.
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The Court accomplishes this desiccation of the statute by allowing the NLRB
to draw an inference from the fact of discrimination to the fact of encourage
ment or discouragement of unionism, and then from the fact of this encourage
ment or discouragement to the fact of the employer's intent to accomplish this.
Usually inferences are allowed to be drawn from one fact to another when in
the common experience of mankind "there is a rational connection between the
facts proved and the fact presumed; ..." Tot v. United States, 319 U. S. 463,
467 (1943). The Supreme Court in the instant case sets up what it believes to
be the common experience of mankind in discrimination cases by establishing
just when inferences may be drawn in � 8(a)(3) violations. Mr. Justice Reed
writes that "it is common experience that the desire of employees to unionize
is raised or lowered by the advantages thought to be attained by such action."
Radio Officers Union etc. v. NLRB, supra, at 341. Since discrimination by
definition is to make a distinction in favor of or against a person, it is always
theoretically to the advantage or disadvantage of someone, and thus an inference
may automatically and conclusively be drawn from the fact of discrimination
to the fact of encouragement or discouragement or unionism. The Court again
permits an automatic inference of employer intent to be drawn from the dis
couragement or encouragement of unionism under the theory that a man is held
to intend the foreseeable consequences of his conduct. The intricacies of the
Court's reasoning are simply to establish conclusive links from discrimination
to union encouragement and from union encouragement to employer intent to
bring this about.
The Gaynor decision is an apt illustration of such an application of the

statute. As the brief for the news company pointed out, there was in fact no
intent of the employer to encourage or discourage union membership; on the

contrary, "petitioner would have been much more interested in keeping its

temporary non-union personnel in status quo, since they would thereby continue
to be contractually ineligible for extra benefits." Brief for the Gaynor News
Co., p. 5, NLRB v. Gaynor News Co. Inc., supra. Evidence was also refused
that Loner's membership in the union had been sought and rejected and that
the union was closed to all but first-born sons of members. Here, then, there
was no intent to encourage membership and actual encouragement in the
closed union was practically impossible; proof of discrimination alone was held
sufficient for conviction.
The reason for this broad statutory construction is a policy consideration.

As the Court points out, these are the first cases to reach it where the violation
of the statute is through encouragement of unions. Prior cases have all involved

attempts by employers to discourage unionism. But the efforts of the unions

to enforce obedience to union by-laws by causing employers to discriminate

against disobedient union members has given rise to a new problem of construc

tion with regard to the frequently litigated "encouragement of membership"
section in the Taft-Hartley Act.
In support of their position that discrimination by employers on the basis
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of the employee's standing in the union does not violate the statute, the unions

urge a strict construction of the act, under which encouragement of "member
ship" would mean encouragement to join a union, not encouragement of partici
pation in union activities by those who have already joined. The statute,
they argue, was not intended to enable persons who have submitted to union

regulations to take advantage of their membership and yet flout union policies
at will. Furthermore, there must be specific proof that the discrimination

actually encouraged employees to join a union, because in most of the cases the

complainants (like Fowler and Boston in the instant cases) are already members
of a union.
The NLRB, on the other hand, maintains that the whole policy of the Taft-

Hartley Act is to insulate an employee's job from his organization rights. The

purpose of the statute is "to divest both employer and unions of any control
over employment when utilized to advance or retard an employee's exercise of
his right to participate in or to forego union activity." Brief for the NLRB,
pp. 9, 10, NLRB v. International Brotherhood of Teamsters, supra. In view
of this policy of the statute, �� 8(a)(3) and 8(b)(2) should be construed
to forbid the allocation of seniority or any employee privileges and benefits
on the basis of the employee's good, bad or indifferent standing in a union.
A comparison of the arguments advanced by the unions and by the NLRB

reveals the basis of the dichotomy between their positions: the unions argue

duties; the NLRB emphasizes rights. Faced with the problem of deciding
which construction of the statute is correct, the Supreme Court has adopted the

position of the NLRB. Encouragement of membership means encouragement of
active participation, as well as encouragement to join. Moreover, an "inference
of encouragement" may be drawn whenever there is discrimination in employ
ment practices on the basis of standing in a union. The practical effect of
this decision by the Supreme Court is to force the unions to search for more
modest means than control over employment to solve their discipline problems.
The policy behind � 8(a)(3) has been established as that of preserving to

the individual his organizational rights and job freedom without permitting
any union enforcement through employment control of his concomitant organi
zational duties.

Curiously, precedents for the ehmination from the statute of both the ele
ment of intent and of the element of encouragement or discouragement of
unionism can be found in the days of the Wagner Act before the discipline
problem of union members brought about these new cases.

In early theory both "intent" and "encouragement" had to be proved by
specific evidence. The necessity of proving employer intent to discourage or

encourage unionism was laid down in the very first case which interpreted the
Wagner Act. NLRB v. Jones and Laughlin, 301 U. S. 1 (1937). For eighteen
years the courts and law review writers have from time to time given a good bit
of lip service to employers' motive. Cox, Some Aspects of the Labor Manage
ment Relations Act, 1947, 61 Harvard L. Rev. 274 (1948); Wells, Inc. v.
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NLRB, 162 F. 2d 457 (9th Cir. 1947) ; NLRB v. Reynolds Internat. Pen Co.,
162 F. 2d 680 (7th Cir. 1947). But "intent" from the beginning was read out
of the statute in one class of cases where the employer acted simply for economic
interest without any desire to injure or favor unionism. This situation fre
quently occurred where two unions were fighting for control of a plant. The
circuit courts agree that "[w]hen it is once made to appear . . . that the em

ployer has violated the express provisions of the Act, we may not inquire into
his motives." NLRB v. Gluek Brewing Co., 144 F. 2d 847, 854 (8th Cir. 1944) ;
NLRB v. Industrial Cotton Mills, 208 F. 2d 87 (4th Cir. 1953); Cusano v.

NLRB, 190 F. 2d 898 (3d Cir. 1951); Allis Chalmers Mfg. Co. v. NLRB, 162
F. 2d 435 (7th Cir. 1947); NLRB v. Hudson Motor Car Co., 128 F. 2d 528
(6th Cir. 1942). The circuit courts have generally seemed to follow a rather
inconsistent pattern. Where there is evidence of an intent on the part of the
employer to discriminate, it is emphasized as an essential element of the viola
tion of the statute; but where no such motive can be found, the courts take the
practical attitude that motive is too difficult to determine and proof of discrimi
nation and the encouragement or discouragement of unionism is sufficient.
The Supreme Court first found specific evidence of the actual fact of union

discouragement too difficult to find and allowed the inference of such discourage
ment to be drawn. In 1940 the Court stated in NLRB v. Link-Belt Co., 311
U. S. 584, 588 (1941):

It would indeed be a rare case where the finders of fact could probe the precise
factors of motivation which underlay each employee's choice. Normally, the
conclusion that their choice was restrained by the employer's interference must
of necessity be based on the existence of conditions or circumstances which the

employer created or for which he was fairly responsible and as a result of which
it may reasonably be inferred that the employees did not have that complete and
unfettered freedom of choice which the Act contemplates." [Emphasis sup
plied.]

The board was allowed to draw the same inference from the fact of discrimi
nation to the fact of discouragement of unionism in the Republic Aviation

Corp. v. NLRB, 324 U. S. 793 (1945).
The confusion came when the Labor Management Relations Act of 1947 was

passed. The House Report cites the Link-Belt case as an example of the
NLRB's reliance upon "inferences" and "imponderables" and as "shocking
injustices" in the board's ruling. By providing in � 10(b) of the amended Act
that " 'so far as practicable' the new board's proceedings shall be conducted
'in accordance with the rules of evidence applicable in the district courts of
the United States under the rules of civil procedure'," the House Committee
felt the board must be required "to rest its rulings upon facts, not interferences
[sic], conjectures, background imponderables and presumed expertness. . . ."

Legislative History of the Labor Management Act, 1947, at 332 (G. P. O.

1948). The Supreme Court, however, interpreted these changes in the new act

to mean that the reviewing courts must consider the record as a whole to see if
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there is substantial evidence to sustain the finding; of the board instead of

viewing the favorable evidence in isolation as had often been done under the

Wagner Act They now must take into account "all evidence from which con

flicting inferences could be drawn." In other words, the Court did not seem to

agree with the imphcation of the House Report that such inferences as had been
made in the Link-Belt case were now prohibited by the Taft-Hartley Act
Universal Camera Corp. v. NLRB, 340 U. S. 474, 481 (1951).
The circuit courts were divided before the passage of Taft-Hartley and

continued their disagreement afterward. Many wielded a large power of reversal
on the ground that the board failed to sustain the burden of proof with substan
tial evidence that a discriminatory discharge had the effect of encouraging or

discouraging membership in any labor organization. NLRB v. Del E. Webb
Const. Co., 196 F. 2d 702 (8th Cir. 1952) ; NLRB v. Reliable Newspaper Del.,
187 F. 2d 547 (3d Cir. 1951) ; Western Cartridge Co. v. NLRB, 139 F. 2d 855
(7th Cir. 1943); NLRB v. Air Associates, 121 F. 2d 586 (2d Cir. 1941).
This power of reversal in the circuits is now cut off. Not only does this

decision shift the burden of proof off the NLRB, since the board need no longer
prove actual discouragement or encouragement of unionism nor employer intent,
but by admitting that an inference can correctly be drawn whenever there is in
theory an "advantage" resulting from discrimination, it eliminates any chance
of the employer to prove in fact there was no intent to discriminate, nor any
actual encouragement of individuals to participate in union activity. Mr. Justice
Frankfurter in his concurring opinion is acutely aware of this when he writes
"little room will be left for judicial review." Radio Officers Union v. NLRB,
supra, at 344.
By leaving more discretion up to the NLRB and limiting the circuit courts'

power of review, the Supreme Court leaves the unions to the mercy of the
NLRB. The question now raised is what clauses in union-employer contracts
will the NLRB decide are discriminatory and therefore a violation per se of
�� 8(a)(3) and 8(b)(2). See Pacific Intermountam Express Co., N. L. R. B.,
No. 158, 33 L. R. R. M. 1252 (1954), overruling Firestone Tire and Rubber
Co., N. L. R. B., No. 981, 27LR.R.M. 1498 (1951).

ANN SCHAFER

NEGOTIABLE INSTRUMENTS�Provision in Stop Payment Order Re
leasing Bank from Liability if Check Is Paid through Negligence
Is Void as against Public Policy.

Plaintiff, depositor, went to defendant bank to stop payment on a check
he had drawn the previous day. A clerk gave him a printed form, entitled
"Request to Stop Payment of Check", which he signed. This form included
a clause reciting that the bank would be in no way liable if the check, through
inadvertence, accident or oversight, should be paid, and that the signer agreed
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to be legally bound by the release. Three days later, despite the stop re

quest, the bank paid the check through inadvertence, accident or oversight.
Held, a bank that because of negligence pays a check on which a proper stop
payment order has been given is liable despite a provision of the signed stop
order form relieving it of liability if paid through inadvertence, accident or

oversight, such provision being against public policy. Thomas v. First Nat.
Bank of Scranton, 101 A. 2d 910 (Pa. Jan. 12, 1954).
As a clear and forthright holding on an issue on which courts have shown

a sharp division, this decision is significant in that it continues what may be
characterized as a modern trend toward refusing to allow banks to relieve them
selves of liability for negligence in regard to stop payment orders. To reach
its decision, this court relied entirely on the character of banks as public
service institutions.
At common law a bank is absolutely liable to the drawer of a check if it

pays after receipt of a proper stop payment order. German Nat. Bank v.

Farmers' Deposit Nat. Bank, 118 Pa. 294, 12 Atl. 303 (1888). It is to avoid
this absolute liability that banks customarily insert provisions in stop order
forms intended to waive liability for negligence in handling of stop orders.
In 1920 such a waiver in a stop payment order was construed and held to

relieve the bank of liability for its negligence in paying the check despite
the stop order. Tremont Trust Co. v. Burack, 235 Mass. 398, 126 N. E. 782

(1920). The same result was reached in Gaita v. Windsor Bank, 251 N. Y.

152, 167 N. E. 203 (1929), and in Hodnick v. Fidelity Trust Co., 96 Ind.

App. 342, 183 N. E. 488 (1932). These cases gave little attention to the
two questions to which courts on the opposite side of the issue look: First,
what consideration is there for the depositor releasing the bank from its ab
solute duty to stop the check? Second, should a bank, as a public service

institution, be able to contract away liability for its negligence?
A series of cases have held the exculpatory clause ineffective to relieve a

bank of liability for its own negligence because of lack of consideration.
Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926) ; Calamita
v. Tradesmens Nat. Bank, 135 Conn. 326, 64 A. 2d 46 (1949); Reinhardt
v. Passaic-Clifton Nat. Bank & Trust Co., 16 N. J. Super. 430, 84 A. 2d 741

(1951), aff'd 9 N. J. 607, 89 A. 2d 242 (1952); Speroff v. First-Cent. Trust
Co., 149 Ohio St. 415, 79 N. E. 2d 119 (1948). In the Hiroshima and Speroff
cases, supra, the clause was also held void as against public policy. In the

Calamita case, supra, a contention by the bank that as it had the right to
terminate its relationship with the depositor at any time, continuance of the

relationship constituted consideration for the waiver given by the clause, was

rejected by the court because such an exchange was not bargained for. The

same contention was made in the Reinhardt case, supra, and rejected for the

same reason. Therefore it is plain that these courts would have held the

requirement of consideration satisfied by such bargaining. Furthermore it
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would seem that a release put in the original contract of deposit would satisfy
the requirement for consideration. For these reasons, the ultimate fate of
the exculpatory clause in stop payment orders rests on considerations of

public policy.
The question of the relationship to public policy of the release clause in

stop payment orders was squarely presented and forthrightly answered in
the instant case. The court examined the position of the depositor in a bank
and found it analogous to that of the passenger on a common carrier. It
found the importance of banks' public service to be indicated by the govern
mental stipulations regulating incorporation, organization, examinations and

supervision of banks. If a person desires to deposit money in a bank he is

necessarily relegated to a go\ernmentally-regulated hanking institution. Hence,
it concluded, it is against public policy to allow a bank to contract to release
itself from liability for its negligence, even as courts have consistently held
it to be against public policy to permit a common carrier to limit its liability
to passengers for its negligence.
The court in the instant case held the release clause invalid only insofar

as it purports to relieve the bank of liability due to its own negligence. But
at common law a bank was held to absolute liability for paying a check on

which a proper stop order had been given. Yet no court has refused to allow
a bank to relieve itself of such absolute liability merely by having the de
positor sign a Mop order form containing a release clause. Some courts have
specifically held that, if the bank exercised reasonable care, then such a

release clause relieves the bank of liability though the check was paid over

the stop order. Speroff v. First-Central Trust Co., supra; Carroll v. South
Carolina Xat. Bank, 211 S. C. 406, 45 S. K 2d 729 (1948).
This compromise position between the bank's absolute liability at common

law and the bank's disavowal of all liability for negligence is the position
adopted by the final form of the Uniform Commercial Code. The Code is

being considered for adoption and Pennsylvania has been the first state to

enact it into law. Uniform Commercial Code, of April 6, 1953, 12A P. S.

� 1-101 et seq. Section 4-403 specifies that a bank customer may stop pay
ment of any item payable for his account Under this provision Ma payment
in violation of an effective direction to stop payment is an improper payment,
even though it is made by mistake or madvertence. Any agreement to the

contrary is invalid under Section 4-103(1) if in paying the item over the

stop payment order the bank has failed to exercise ordinary 0316." Uniform
Commercial Code, Comment 8, � 4-403 (1952). Although the Code does not
become effective in Pennsylvania until July 1, 1954, the court in the instant
case cites its provision enacting that ;;no agreement [of a bank] can disclaim
a bank s responsibility or limit the measure of damages for its own lack of

good faith or failure to exercise ordinary care." Uniform Ommercial Code,
� 4-103(1). Thus the rule of the instant case will be enacted into statutory
law by states that adopt the Uniform Commercial Code.
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Though it is recognized that the strict liability imposed on banks by common
law is subject to abuse by irresponsible drawers and that excessive use of
the stop payment order can put a heavy burden on banks, such liability does
have the virtue of simplicity and certainty. Excessive use of stop orders could
be curbed by charging a fee for the service. Insurance could be used to cover

possible losses due to occasional failure to observe the order (if such payment
cannot be recouped by subrogation rights such as those granted by the Uni
form Commercial Code, � 4-407). Under � 4-403(3) it will be held that
once the fact and amount of loss resulting from disregard of the stop order
is shown by the customer the burden of persuasion rests on the bank as to
its own non-negligence. See Uniform Commercial Code, Comment 9, � 4-403

(1952). However where the bank includes in the stop order form a provision
for non-liability unless it is negligent (as permitted by � 4-103(1)) it might
be held that this provision supersedes the application of � 4-403(3). The
result would then be that the depositor would have the burden of persuasion
of the bank's negligence. In the latter instance the depositor might be helped
were a presumption of negligence to be created from the basic fact of dis

regard of the stop order. See Morgan, Presumptions, 12 Wash. L. Rev. 255, 264
(1937).
It is submitted that, if the strict liability of banks for paying in disregard

of stop orders is to be discarded, then the rule of the instant case is preferable
to that which permits banks to virtually require the usually ill-informed and
worried depositor to release the bank from liability for its own negligence. If
the stop order is a useful commercial device, banks should not be allowed

to vitiate its effectiveness, but, as institutions of public service, better able

to bear a possible loss or protect themselves against it than is the depositor,
should be held required to use reasonable care to obey the orders of their

customers.
DEWIE J. GAUL

TAXATION�A Sale to the Holder of a Cost-Plus-Flxed-Fee Govern

ment Contract Negotiated under Terms of the Armed Services Pro

curement Act of 1947 and Providing That the Contractor Should

Act as Purchasing Agent of the Government, Which Would Be

Directly Liable to the Seller for the Purchase Price, Is Not

Subject to State Taxation.

Pursuant to authority granted by the Armed Services Procurement Act of

1947, the Department of the Navy awarded a cost-plus-fixed-fee contract for

the construction of an ammunition depot to a joint venture of private con

tractors operating under the designation WHMS. Provisions of the contract

required the contractor to furnish all supplies and equipment as purchasing
agent for the Government. Title to the equipment and materials so acquired
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was to pass immediately to the Government, and the Government was to be

directly liable for the price. The contractor, however, was to obtain prior
approval for each major purchase and was to handle all payments unless other
wise directed by the officer-in-charge. For performance of this contract, WHMS

procured two tractors from Kern-Limerick Inc., a local seller. Its Gross Receipts
Tax Law levying a 2% tax on all sales to consumers or users and specifically
designating sales to contractors as such, Ark. Statutes, 1947 �� 84-1901, 84-

1902(e), 84-1903, Arkansas assessed against Kern-Limerick a tax upon the

receipts of this sale. Relying on the holding of Alabama v. King & Boozer,
314 U. S. 1 (1941), the Arkansas court upheld the assessment. Parker v. Kern-

Limerick, Inc., 254 S. W. 2d 454 (1953). Certiorari was granted by the Supreme
Court. Held, under provisions of the Armed Services Procurement Act of 1947
the military departments can designate private contractors as purchasing agents
of the United States so as to immunize sales to such contractors from state
taxation. Kern-Limerick Inc. v. Scurlock, 74 Sup. Ct. 403 (Feb. 8, 1954).
Both the Arkansas court and the Supreme Court turned their determinations

of the instant controversy in large measure on the prior decision of Alabama
v. King & Boozer, supra. In that case Alabama had sought to tax a sale of
lumber for use by a cost-plus independent contractor in constructing an army
camp. The contract reserved extensive powers of supervision to the Govern

ment, though it did not purport to make the contractor a purchasing agent or
obligate the Government directly for the purchase price. If the validity of this
Alabama tax were to be determined by its economic impact, it would probably
fall, since by virtue of the contract, the tax was simply passed on to the Govern
ment. This "economic burden" test had been applied to effect an immunity
before, notably in Panhandle Oil Co. vn Knox, 277 U. S. 218 (1928) and Graves
v. Texas Co., 298 U. S. 393 (1936). Subsequently, a stricter regard for
"practical effects" tended to limit its application in Helvering v. Mountain
Producers Corp., 303 U. S. 376 (1938) and James v. Dravo Contracting Co.,
302 U. S. 134 (1937). Nevertheless, in the King & Boozer case, the Court
renounced the economic burden standard entirely, pointing out, at pages 8
and 9, that

So far as a . . . nondiscriminatory state tax upon the contractor enters into the
cost of the materials to the Government, that is but a normal incident of the
organization within the same territory of two independent taxing sovereignties.

To the extent that they represented a contrary approach, Panhandle Oil Co.
v. Knox, supra, and Graves v. Texas Co., supra, were "no longer tenable".
The Court then went on to examine whether, if immunity could not result
from the mere shifting of the economic burden, the tax might nonetheless be
invalid because levied on sales to the United States, as purchaser, so as to
cast its incidence upon an exempt sovereign. But despite the strict control
reserved by the contract to the Government and despite the fact that title was

to pass to the Government on shipment of the lumber by the seller, the Court
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concluded that the purchaser was not the United States, but the contractor, and
therefore sustained the tax.
The instant case, like King & Boozer, concerned a sale to a cost-plus con

tractor of supplies for use in performance of the contract. In arriving at a

result contrary to that of King & Boozer the Court directed its attention to
two problems: first, the authority of the Navy to negotiate the contract in
question under the Procurement Act and, second, the legal effect of the ter

minology of the contract if authorized by the Act.
Terms of the Armed Services Procurement Act, 62 Stat. 21 (1948), 41

U. S. C. �� 151-260 (Supp. V, 1952), grant broad authority to the services in
contracting and purchasing supplies "for the use of any such agency or other
wise," in � 2(a) of the Act. In certain instances advertising is not required, and
by � 4(a) contracts "of any type which in the opinion of the agency head
will promote the best interests of the Government" are allowed. Giving full

scope to the language of this last provision, the Court concluded that it was
sufficiently comprehensive to cover the contract at issue. If it were found, then,
that a contract designating the contractor as purchasing agent and giving him,
as such, authority to pledge the credit of the Government would "promote
the best interests of the government," it was within the authority granted.
Having found authority for the making of the contract, the Court then took

note of the legal effect of its terms. The contractor, by virtue of the contract

provisions, was acting as agent for the Government; title to the materials

purchased was to vest in the Government; and the Government was to be

directly obligated for the price. In King & Boozer, though the contract and
the practical handling of the transaction were much the same, these particular
terms were absent. There, in fact, the Court had apparently laid some stress

upon the absence of any direct obligation of the Government for the purchase
price. Accordingly, the Court found in the instant case that the actual purchaser
of the goods, the one obtaining title and substantively liable, was the United
States and not the contractor. That the Arkansas statute designated the con

tractor as the consumer or user, taxing sales to the same, was not controlling.
While the state could designate the party legally liable to it for payment of
the exaction, it was for the Court to determine by terms of the contract whether
or not the true purchaser was the United States.

In dissenting, the Chief Justice and Justices Douglas and Black attacked both

stages of the argument of the majority. They found in the Procurement Act
no express authorization and no fair implication of an intent to authorize the

type of contract in question. To read such an intent into the act would
sanction a "tremendous break" in established procurement practices on a

tenuous foundation. Secondly, the position was assumed that the state was

the proper party to determine the legal incidence of its own taxation measures.

The state certainly could not collect the tax from the United States. Still, if
it designated the contractor as the person on whom the legal incidence of the
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tax fell, then the circumstance that the burden, economically, was passed on to

the United States should have no effect. Alabama v. King &� Boozer, supra, it
was argued, had made this precise distinction as the Court there staled, at 9-10,
that " Who. in any particular transaction ... is a purchaser' within the mean

ing of the statute, is a question of state law. . . The effect of disreganfing
this distinction between the exact legal incidence of the tax, as determined

by the state, and the economic burden of its exaction, while turning immunity
instead upon formalistic issues of "agency1, "'title ". and "obligation to pay",
was to undermine the whole fine of cases terminating in Alabama v. King &�

Boozer, supra. As to the substance of the transaction and the nature of the
economic burden on the United States, the instant case was not to be dis

tinguished from King &� Boozer, and, dispensing with "fruitless talk*' of agency
and title, the result should properly be the same in both instances.
The area within whkh the present case fans, mvohdng as it does the balanc

ing of the essential freedom of government on the one hand and the practical
demand for revenue on the other, has both called for and elicited numerous

close distinctions. James v. Drano Contracting Co., supra. Compare, tor-
instance. United States ?. Allegheny County, 322 U. S. 174 (1944) with Esso
Standard Oil Co. v. Evans, 345 U. S. 495 (1953). Nevertheless, it seems un

fortunate that the Court felt compelled in the present case to turn its decision
on so narrow a ground. The terms as to "title"", "obligation to pay", and
"agency"" apparently were inserted in the contract for the precise purpose of

avoiding the result of King Sr Boozer. Parker r. Kern-Limerick, Inc., supra.
The majority, indeed, delivered its opinion on this assumption. In substance
and actual treatment the transaction here did not differ from that in King Sr
Boozer, and the terms at issue neither changed nor were intended to change
the process of purchase. It was on tins bask that the Arkansas court had
rejected their effect as being '"more synthetic than real". Parker v. Kern-
Limerick, Inc., supra, at 457.
Of course it is agreed that the tax could not have been levied upon the

United States. But the minority would avoid this obstacle by allowing the
state to designate the contractor as purchaser and thpn ignore the economic
effect of the tax as placed by the contract. Carried to its logical extension,
this would seem to raise at least one serious problem. For assuming that there
is valid authority for a department to designate a particular firm or individual
as agent for the United States, it is difficult to justify an approach which would
allow the state to disregard this relationship simply by designating the agent
as a contractor and taring him as such. Both the majority and the Arkansas
court rejected the idea that a state could so arbitrarily ignore the presence or a

sovereign immunity.
But however formidable these diSkailties, it is manifest that if the Procure

ment Act did not authorize the form of contract adopted, no consideration of its
effect would be necessary. Certainly, in allowing contracts whkh in the opinion
of the department head will promote the best interests of the Government, the
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provisions of that act are broad and comprehensive. It is equally certain,
nonetheless, that they cannot have the purely unlimited scope which, literally,
they may appear to sanction. So to hold would ignore the context completely.
As negotiation was to be both permitted and encouraged in certain cases, discre
tion for effective negotiation was required. Thus, leeway in price, time, form
and modifications was doubtless to be encompassed in the interests of more

efficient and economical procurement. Sen. Rep. No. 571, 80th Cong., 1st Sess.
2, 16-17 (1947); H. R. Rep. No. 109, 80th Cong., 1st Sess. 19 (1947). But to
interpret the language as manifesting an intent that an administrative official
could designate any contractor or subcontractor as agent for the United States
and thereby determine the boundaries of state taxation is to go very much further.
The problem of tax immunity does not appear to have been considered as such
in the passage of the act. Sen. Rep. No. 571, 80th Cong., 1st Sess. (1947) ; H. R.
Rep. No. 109, 80th Cong., 1st Sess. (1947); 86 Cong. Rec. 2321 (1947). Nor
is the matter one in which Congress has shown any uniform policy. 86 Cong.
Rec. 7532-7535 (1940). Of course it may be asserted that it is only necessary
that Congress intend to sanction the type of contract at issue, the result of
immunity necessarily following whether actually contemplated or not. But no
reason appears why this consequence should be imposed unless the terms of the
act absolutely require it. Indeed, as was stressed in dissent, the revelation of
abuses in wartime contracting renders it extremely unlikely that Congress would,
absent express language, delegate such sweeping authority as was here asserted.
The Court has indicated that the doctrine of immunity is to be strictly con

strued. Graves v. New York, 306 U. S. 466 (1939). The line of cases terminat

ing in Alabama v. King & Boozer, supra, adhered to that principle. By reading
so liberally the present act, it is submitted that the Court has reversed the whole
spirit, if not the precise holdings, of these cases. Whether, if the reading given
to the act were necessary, the conclusion following was equally necessary is one

question. Whether the reading was necessary is another. If resort were to be
had to so narrow and technical a pivot as here employed, it would seem better to

rely on that disposition only if the Procurement Act necessitated it. No such

necessity appearing, the Court should have left the matter to a more explicit
declaration of congressional intention.

JOHN a. bell

TAXATION�The Bestowal of a Monthly "Honorarium" of $170 per

Month on a Retired Minister, in the Absence of a Request on His

Part or any Obligation to Perform Future Services, Is a Gift and

Excludible from Gross Income.

Petitioner is a clergyman who had served as minister for twenty-four years

prior to his retirement. There had been tangible evidence of his accomplish
ments- the membership had increased more than four-fold, a new church and

school' erected. His yearly salary during that time had varied between $6,000



578 The Georgetown Law Journal [Vol. 42 : p. 542

and $10,000. Upon his retirement in 1936, the Board of Trustees adopted a

resolution by which "an honorarium of one hundred and seventy dollars per
month be paid to Dr. Mutch as Pastor Emeritus until further action by the
Board." The Tax Court, while finding that Dr. Mutch had not requested the

payments, nor agreed to render further services, held that he had failed to show
the payments were a gift rather than income. Held, the circumstances clearly
demonstrated such payments were not intended as income, but were a bona-fide

gift. Mutch v. Commissioner of Internal Revenue, 209 F. 2d 390 (3d Cir., Jan.
13,1954).
Income that may be taxed includes gain derived from labor. Eisner v.

Macomber, 252 U. S. 189 (1920). But the problem of distinguishing taxable
income from those payments excluded as gifts under Int. Rev. Code � 22(b) (3),
26 U. S. C. � 22(b)(3) (1946), has caused much concern and prompted a

great deal of litigation. At one time, it was thought that certain type payments
might be at once "gifts" and compensation for personal service. The lower
federal courts, interpreting the language in Old Colony Tr. Co. v. Comm'r Int.
Rev., 279 U. S. 716, 730 (1929), had reached conflicting results. Compare
Walker v. Commissioner of Internal Revenue, 88 F. 2d 61 (1st Cir., 1937) with
Cunningham v. Commissioner of Internal Revenue, 67 F. 2d 205 (3d Cir., 1933).
It remained for the Supreme Court to clear up the confusion. In Bogardus v.

Commissioner, 302 U. S. 34, 39 (1937), the Court, with four Justices dissenting,
set forth the law as follows:

The statute definitely distinguishes between compensation on the one hand and
gifts on the other hand, the former being taxable and the latter free from taxa
tion. The two terms are, and were meant to be, mutually exclusive; and a

bestowal of money cannot, under the statute, be both a gift and a payment of
compensation.

The question then devolved upon a determination of which designation, gift
or compensation, best fitted the payment in issue. One of the most succinct
formulae was set forth four years prior to the Bogardus case, and has been fre
quently cited with approval since then, in Bass v. Hawley, 62 F. 2d 721, 723,
(5th Cir., 1933):

That only is a gift which is purely such, not intended as a return of value or

made because of any intent to repay another what is his due, but bestowed only
because of personal affection or regard or pity, or from general motives of phil-
anthrophy or charity. Those payments made because of past services, . . . over

and above what was contracted ... to be paid, . . . are taxable income to the
recipient.

The question, therefore, is basically a factual determination of the intent of the
parties�particularly the payor. In determining this intent, all the surrounding
circumstances will be considered. Bogardus v. Commissioner, supra, at 44.
This is the second time that appeals have been taken from a decision of the

Tax Court in a case of this type in recent years, in which opinions have been
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written to explain the reversals. A somewhat similar situation, that of regular
payments to a retired minister, was presented in Charles B. Schall, 11 T. C. Ill
(1948), rev'd sub nom., Schall v. Commissioner, 174 F. 2d 893 (5th Cir.,
1949). In that case, the Tax Court conclusion was based on calling the payment
"a moral duty on the part of the church." Reasoning that the congregation had
realized the prior inadequacy of Dr. Schall's salary and determined to remedy
the situation, the Tax Court held the payments taxable as income. Some em

phasis was placed on the fact that the resolution directing the payments called
them "salary or honorarium". In reversing this decision, the 5th Circuit examined
all the circumstances, the fact that Dr. Schall was ignorant of the resolution, had
agreed to render no further services, and held "a gift is none the less a gift
because inspired by gratitude for past faithful service of the recipient." Schall v.
Commissioner, supra, at 894; Frank T. Knowles, 5 T. C. 525, 534 (1945).
Two other cases have recently dealt with the tax question raised by these

voluntary payments to a retired minister. In Hershman et al. v. Kavanagh,
Admr., 5 CCH 1954 Fed. Tax Rep. 9123 (E. D. Mich. 1953), involving a

suit against the former District Collector of Internal Revenue for taxes im

properly collected, the members of Rabbi Hershman's congregation had bound

themselves, by a resolution adopted in 1937, to pay him an annual pension of

$5000 on his retirement. When he finally retired in 1946, after 40 years of

service, the congregation resolved to elect him Rabbi Emeritus for life, and
increased the payments temporarily to $9,000, then permanently to $7,500. The
District Court held the $5,000 yearly payments taxable as income, as the "adop
tion of the resolutions . . . and the continued service of Rabbi Hershman . . .

resulted in a fixed legal obligation. . . ." As to the amounts in excess of $5,000,
the court found an intent to bestow a gift on the Rabbi "inspired by the feeling
that the $5,000 per year was not adequate, and because of the admiration,
affection and esteem in which Rabbi Hershman was held . . ." This was affirmed

by the 6th Circuit Court of Appeals, in a per curiam opinion, no. 11,970 Feb. 17,
1954. Similarly, in Abernethy et al. v. Commissioner of Internal Revenue No.

11977, D. C. Cir., April 1, 1954, a decision of the Tax Court, holding money
received by a retired pastor pursuant to two similar resolutions taxable as income,
was reversed per curiam on the authority of the Bogardus, Schall, Mutch and
Hershman cases.

The trend was clearly established by the Schall and Mutch cases, and while

the Tax Court still holds such payments to be taxable income, the per curiam

opinions in the Hershman and Abernethy cases now line up at least four judicial
circuits on the side of the taxpayer in this particular problem�the 5th (Schall),
3rd (Mutch), 6th (Hershman) and District of Columbia (Abernethy).
It has been suggested that theoretical tax law falls before compassion when

there are involved payments made to a retired minister. The courts often dis

regard the fact that they are payments made to a retired employee because of his

past service. The voluntary nature of the payments, the fact that they might
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be discontinued at any time and the fact that no further services are required of
the recipient are the factors most usually considered. These factors taken singly
would be insufficient to place the payment in the realm of gift rather than

compensation. However, when more than one of these factors are joined, and
the payments are made to a retired minister, it must now be foreseen that the
various courts of appeals will determine them to be gifts.
It is not anticipated that a new codification of the Internal Revenue Code will

change this rule at all. As reported and passed by the House of Representatives,
the Internal Revenue Code of 1954, H. R. 8300, 83rd Cong., 2d Sess., � 102,
contains substantially the same provision now covered by Int. Rev. Code �
22 (b) (3), supra. The report of theWays and Means Committee of the House of

Representatives, discussing the proposed � 102, states: "This section is a restate

ment of section 22(b)(3) of the 1939 Code. No substantive change is made."
H. R. Rep. No. 1337, 83rd Cong., 2d Sess., A32 (1954).

RAYMOND W. BERGAN

TORTS�An Instruction That Violation of a Safety Regulation Is Neg
ligence Per Se Is Prejudicial Error.

Plaintiff was a customer in defendant's department store. When leaving the
store she passed into a vestibule from which there were three "balanced" doors
leading to the street. These doors do not open entirely in one direction, but,
when pulled open from the outside, extend inward about one-third of their total
width. There was no device present to protect those in the vestibule who passed
in front of those doors. Plaintiff, while crossing over in front of one of the doors,
was struck by the inward projecting edge of a door pulled open by an incoming
customer. There is in the District of Columbia a Building Regulation entitled
"Aisles and Corridors" (Art. 601-09), and it reads in part, "Doors shall not
swing into passageways." The defendant introduced evidence to show the wide

spread use of these "balanced" doors, both within the District and in the states.

Defendant showed that the plans for the building, including this type of door,
had been submitted to and approved by the public authorities of the District of
Columbia. The defendant offered, and the court rejected, testimony of a liaison
officer of the District of Columbia Building Department that the act did not

apply to the situation before the court. The issue of fact was left to the jury as

to whether the company had exercised reasonable care to prevent injury to its
customers. In addition, the court, holding that the ordinance applied to the situa
tion presented, instructed the jury that its violation by the company would be

negligence as matter of law. Judgment was rendered for plaintiff and defendant

appealed. Held, expert testimony as to the interpretation and application of a

safety regulation should be received by the court; and the instruction that the
violation of a safety regulation would constitute negligence per se is prejudicial
error. Hecht Co. v. Julia McLaughlin, U. S. App. D. C. No. 11756, February
25, 1954.
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The standard of conduct required of a reasonable man may be prescribed by
legislative enactment, Earl W. Baker & Co. v. Lagaly, 144 F. 2d 344 (10th Cir.
1944), or by ordinance, Ross v. Hartman, 78 U. S. App. D. C. 217, 139 F. 2d
14 (1943). Violation of the standard prescribed is generally held to constitute
negligence per se. Young v. Julian, 97 F. Supp. 370 (D. Del. 1951). In a

minority of jurisdictions it may not constitute negligence per se, Sheehan v. Nims
et al., 75 F. 2d 293 (2d Cir. 1935), but only evidence of negligence to be sub
mitted to the jury together with other evidence. Stewart v. United States,
186 F. 2d 627 (7th Cir. 1951). Even in those jurisdictions which hold that
violation of a statute is negligence per se, not every violation of a statute will
result in civil liability. The plaintiff must be one of a class whom the statute was

intended to protect, Earl W. Baker & Co. v. Lagaly, supra, and the viola
tion of the statute must have been the proximate cause of the injury. Steel Car

Forge Co. v. Chec, 184 Fed. 868 (7th Cir. 1911).
The District of Columbia, under the doctrine enunciated in Ross v. Hartman,

supra, is among those jurisdictions which hold the violation of an ordinance
intended to promote safety is negligence. In the Ross case there was a violation
of an ordinance which required that every motor vehicle be equipped with a lock
suitable to lock the starting lever, throttle or switch, or gear-shift lever, by
which the vehicle is set in motion, and forbade that any motor vehicle remain
unattended on any public place without first having locked the switch by which
the car would be set in motion. Defendant's agent left defendant's truck, un
attended, in an alley with the key in the ignition. An unknown person drove the
truck away and negligently ran over the plaintiff. It was held that violation of
an ordinance intended to promote safety is negligence, and if by creating a

hazard which the ordinance was intended to avoid, it brings about harm which
the ordinance was intended to prevent, it is the legal cause of the harm.

This general rule, however, was held inapplicable in the subsequent case of

Peigh v. Baltimore & O. R. Co., 204 F. 2d 391 (D. C. Cir. 1953). Here the
statute itself required a "reasonable" standard to be followed, and its violation,
since such a standard was prescribed, could not be said to constitute negligence
per se. The case had to go to a jury to determine the fact of negligence. The
court characterized the doctrine of negligence per se as one to be applied cautious

ly, with an eye to essential fairness, pointing out that if its use in a given case

fastened liability based not on any departure from the standards of prudent
conduct, but only upon a technicality, the courts are justifiably reluctant to apply
it. Having held that the statute did not set out a definite standard of conduct,
and hence not being one to which the doctrine could be applied, the court's words
of caution were simply dicta.
The principal case adopts the warning dicta of the Peigh case, but applies it

to a situation where an ordinance prescribes a definite course of conduct. The

court acknowledges the unequivocal evidence that defendant obtained the ap

proval of public and architectural authorities before installing this door at this
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place. It held these measures indicative of care upon the company's part quite
inconsistent with the theory that violation of the regulation alone, all else aside,
is negligence as matter of law. The court concluded that "the question of the

Company's negligence is to be decided on all relevant evidence, including viola

tion of any safety regulation found to be applicable, and consequently admissible
in evidence, but mcmding also evidence tending to show due care on the part of
the Company in the selection and installation of the door."
In analysis then, the doctrine of negligence per se as enunciated in the case

of Ross v. Hartman, supra, would appear not to be reversed by the instant case,
and may continue to be applied when the violation of a statute, setting forth a

definite standard of conduct, or a clear, simple mandate or regulation, admits of
no justification. When, however, as in the principal case, there is evidence of
due care and a serious question as to whether the statute was intended to apply
to the facts at hand, the court will consider all evidence tending to show due care

on the part of defendant. It is submitted that the decision is not only eminently
just and reasonable, but provides a norm for the future to which other cases

dealing with similar statutes might be referred.
WTT.T.TAM J. SIC NAMARA

TORTS�Promoters of Soap Box Derby Are Inyttors as a Matter of Law
Thereby Chargeable with the Doty of Exercising Reasonable Care
for the Protection of the Invitees.

While a spectator at the Soap Box Derby, the pla in tiff-appellant was injured
when one of the racers went out of control and struck him. The race was

sponsored jointly by the Evening Star newspaper and General Motors Cor

poration, the defendants-appellees. The derby and its sponsors were extensively
advertised and spectators were invited to watch the competition free of charge.
The derby was conducted on a public street which had been barricaded off by
ropes. The use of public property was pursuant to arrangements with municipal
authorities, and included police supervision for the safety of the invited spec
tators. It is disputed whether the police or the defendants were in charge of
spectator safety at the race. There was testimony that the police department
considered the spectators' safety to be its responsibility. But the evidence
also showed that an agent of the Evening Star used a public address system to

urge spectators to get behind the rope barricades and threatened to hold up
the races until his orders were obeyed. At the trial the plaintiff contended
that the safety measures employed by the defendants were inadequate to

discharge the duty which was owed to the plaintiff as an invited spectator. The

jury was instructed that before the defendants could be charged with a duty to

exercise reasonable care, as kmtors, it must be determined as a matter of fact
that the defendants possessed the control necessary to discharge that duty. The

jury denied the plaintiff recovery. On appeal, the plaintiff contended that the
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instruction was erroneous. The appellate court reversed and remanded the case

for a new trial. Held, the instruction was error. The defendants, as a matter
of law, occupied the status of invitors chargeable with the duty of exercising
reasonable care for the protection of the invitees. Further, provision for police
protection does not, as a matter of law, discharge this duty. Watford v. The
Evening Star Newspaper, 211 F. 2d 31 (D. C. Cir. 1954).
As a general rule of law, an invitor owes to an invitee the duty of exercising

reasonable care to provide for his safety. This duty is an affirmative, active or

positive one, and is not limited merely to refraining from injurious acts.
Palmer v. Boston Penny Savings Bank, 301 Mass. 540, 17 N. E. 2d 899 (1938).
It is well settled that this rule applies to an invitation to enter private property.
When the owner or occupant of premises induces others to come thereon by
invitation, express or implied, he owes them the duty of using reasonable or

ordinary care to keep the premises in a safe and suitable condition so that
they will not be unnecessarily or unreasonably exposed to danger. Haefeli v.
Woodrick Engineering Co., 255 N. Y. 442, 175 N. E. 123 (1931).
When an invitation is issued to come onto private property, the invitor

either has actually provided for safety measures or he is in a position to provide
for them. Such an invitor possesses control over the premises. However, this
may not be true when the premises are public property and the invitor is a

private individual. Therefore, an apparent basis for a distinction exists between
the liability of an invitor onto public property and that of an invitor onto

private property in the control which the invitor has over the property, in the
one case, or lacks, in the other case. However, when the land is public, courts
seem to imply that the invitor has represented to the invitees that the necessary
control and ability to provide for safety exists, and such an invitor will not be
heard to deny any lack of control. The liability proceeds from the duty to

exercise due care which is imposed by law upon one who issues an invitation.
There is an implied legal duty owed to the invitees. Even though the property
is public, one who issues an invitation assumes the legal duties and liabilities

running with such an invitation. McKinney v. Adams, 68 Fla. 208, 66 So.
988 (1914). Liability is imposed upon those who offer the use of premises under
such circumstances as to raise a legal duty to those who accept the offer and
are injured. McKinney v. Adams, supra. See Skelly v. Pleasure Beach Park

Corporation, 115 Conn. 92, 160 Atl. 309 (1932).
An invitee has a right to assume that the invitor possesses the necessary

control and ability to employ adequate measures to protect guests from fore
seeable dangers arising out of the event which they have been invited to witness.

Frear v. Company, 83 N. H. 64, 139 Atl. 86 (1927). Thus, even an invitor

who has neither the control nor the ability to employ safety measures, never

theless will be held liable to an invitee who is injured as a result of the failure

to provide such measures. Hotels El Rancho v. Pray, 64 Nev. 591, 187 P. 2d

568 (1947) ; O'Dwyer v. Northern Market Company, 24 App. D. C. 81 (1904).
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The duty to use reasonable care is implied from the invitation and the invitor

assumes this duty by issuing the invitation. Invitees have a right to expect
that the invitor has discharged his duty of exercising reasonable care to prevent
injury to them, because there is an implied warranty that the premises are

reasonably safe for the purpose stated in the invitation. Hence, when the

plaintiff went onto the land for the purpose of viewing the Soap Box Derby,
he could expect that the defendants would exercise due care for his safety.
The liability is imposed because of the invitation. It is the holding out to

the public which creates the relation and gives rise to this duty. Freer v. Com
pany, supra. In Macon Telegraph Co. v. Graden, 79 Ga. App. 230, 53 S. E.
2d 371 (1949), the plaintiff was also injured by a Soap Box Derby racer.

The race was held on a roped off public street The Georgia court held that the
defendant owed the plaintiff a duty to exercise reasonable care for her safety.
The court stated that the invited public occupied the status of an invitee and

that the defendant owed to the spectators who were present as a result of the
defendant's invitation, the duty of exercising reasonable care in keeping the

premises safe for them.

By the majority rule, control of the property is not a prerequisite to liability.
An invitation implies control. Hotels El Rancho v. Pray, supra; Frear v.

Company, supra; Marih v. Kingfisher Commercial Club, et al., 44 Okla. 514,
144 Pac 1047 (1914); CTDwyer v. Northern Market Company, supra. How
ever, a New Jersey court in Bongo v. Carteret lions Club, 12 N. J. Super. 52,
79 A. 2d 57 (1951), stated that in order to hold an invitor liable, it must be
shown that he had control over the premises. The admission of sponsorship
does not carry the implication of control. It is seen that the majority rule

prevents the invitor from denying liability due to lack of control. The question
to be determined is not that of control but rather the exercise of due care in
the discharge of the duty owed to an invitee. The court in the instant case
considered the Bongo case but chose to follow the majority rule.
The question of whether or not due care was exercised is a jury question.

The safety measures that the defendants employed in the instant case may well
have been sufficient to discharge their duty to the invitees. However, as a

matter of law, mere arrangements for police protection do not discharge this

duty of reasonable care. On the other hand, the New Jersey court in the Bongo
case held that the mere arrangements for police supervision may be sufficient
to discharge this duty. Notwithstanding this case, the court in the instant
case states that the duty could be discharged only if the defendants, or the
police on behalf of the defendants, took reasonable precautions for the protec
tion of the public from injury, as a matter of fact. This duty may not be
delegated. Frear v. Company, supra. Actual safeguards must be provided.
Under the New Jersey rule there is no assurance that reasonable care was in
fact exercised. The court in the instant case applied the better rule when it
stated that the question of whether reasonable care was exercised was a question
to be determined by the jury.
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The majority rule seems to be the better reasoned rule. It is not unjust or
unreasonable to hold one who invites the public to come onto property, either
public or private, to the duty of exercising reasonable care for the safety of his
guests. This is the minimum that can be expected of the invitor. He assumes

this duty when he issues the invitation. If a person cannot discharge this duty,
then he should not issue the invitation. It is not the duty of the invitee to
ascertain whether the invitor is in control of the premises. This is not in fact
liability without control as the defendants contended. By issuing the invita
tion the defendants represented to the plaintiff that they had the necessary
control over the premises to provide for the safety of the invited spectators.
Hence the control is an implied control. Therefore, whether or not actual
control over the premises existed in fact, the invitor nevertheless will be held
liable for injuries to spectators if due care was not exercised in providing for
their safety. The determination of this question is for the jury.

WILLIAM J. COONEY

TORTS�Under Wrongful Death Statute, if Statutory Beneficiary

Dies, the Action Abates, and Does Not Survive to Estate of Bene
ficiary.

An Ohio statute provided for a wrongful death suit to be brought by the
administrator of the decedent's estate for the exclusive benefit of the surviving
spouse and children and other next of kin of the decedent. Damages were to
be measured in proportion to the pecuniary harm suffered by the beneficiary.
The administrator of the deceased's estate brought such an action, but pending
a second trial, after the first had been set aside, the sole remaining statutory
beneficiary died. Held, where during pendency of wrongful death action, the

only heir and next of kin of decedent who suffered pecuniary harm, died, no
one remained within the purview of the statute in whose behalf the action could
be prosecuted. Danis v. New York Central Co., 117 N. E. 2d 39 (Ohio Jan.
20, 1954).
At common law, the injury suffered by surviving spouse, children, or other

next of kin, was without remedy. This obvious hardship was corrected in

England in 1846, by the passage of Lord Cambell's Act, Fatal Accidents Act,
1846, 9 & 10 Vict., C. 93, which created a new cause of action to be brought
for the benefit of designated beneficiaries by the administrator of the deceased's
estate. Today, all American jurisdictions have enacted like or similar statutes.

Although all states quickly recognized the justice in such legislation, there was

and is considerable diversity of judicial opinion as to the nature and extent of
the cause of action thereby created. Thus, while the principal case holds that

the action abates if there is no living statutory beneficiary who has suffered

pecuniary damage, we need only turn to Van Beeck v. Sabine Towing Co., 300
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U. S. 342, 349 (1937), to find an opposite holding expressed by Mr. Justice
Cardozo to the effect that "the cause of action once accrued is not divested or

extinguished by the death of one or more of the beneficiaries thereafter, but
survives, like a cause of action for injury to a property right or interest, to the

extent that the estate of the deceased beneficiary is proved to be impaired."
That the diverse interpretations cannot be attributed to the numerous statutory
enactments on the subject is well illustrated by a reading of the New Jersey
wrongful death statute, 2 N. J. S. A. � 47-4, (1937), and a perusal of the cases

decided on the basis of that statute. Although it states, as the Ohio statute

does, that the damages recoverable are for the exclusive benefit of the surviving
spouse, children, and next of kin, the courts of that state have interpreted it as
creating a cause of action which gives to the beneficiary a property right
having the quality of survivorship. Cooper v. Shore Electric Co., 63 N. J. L.
558, 565, 44 Atl. 633, 636 (1899).
The varying interpretations given these statutes by state courts result from

a failure to agree on whether the right of action was intended to compensate
the beneficiary for a purely personal injury, which, not being an injury to a

property interest, does not survive the beneficiary's death, Hardtner v. Aetna

Casualty & Surety Co., 189 So. 365, 368 (La. 1939), or whether an injury to

the beneficiary's property interest has occurred, thus giving the right of action
the character of a vested property interest attaching to the beneficiary's estate.
Williams v. Hoyt, 117 Me. 61, 63, 102 Atl. 703, 704 (1917). It is at once

apparent that courts when confronted with the problem set out in the principal
case utilize the concept of property in determining whether the right of action
has the quality of survivorship. And since opposite conclusions are reached,
obviously, courts differ as to the scope of the term.

Courts which adhere to the theory that the right of action survives the death
of the beneficiary, reason that had the decedent continued in life, the benefi
ciary would have profited from the support, education, or services required by
law, as well as the gifts bestowed by the decedent. They further reason that
insofar as the tort-feasor has deprived them of these benefits, an injury has
been done to their property interest requiring compensation. Matter of Meekin
v. B. H. R. R., 164 N. Y. 145, 148, 58 N. E. 50, 51 (1900). This theory, which
is adopted by the dissenting judge in the principal case, is lauded by the text
writers as the more reasonable view. Prosser, Torts, p. 958 (1941); Harper,
Law of Torts � 279 (4th ed., 1940).
With respect to the reasoning behind the view adopted in the principal case,

the conclusion seems rather weak. The majority rely on Doyle v. Baltimore &
O. R. R., 90 N. E. 165 (Ohio 1909), a case utterly devoid of authorities. The
case involved the death of the beneficiary, after an appellate court reversed a

trial court judgment in her favor. The Ohio Supreme Court held that the
action abated because the statute created the right of action for the exclusive
benefit of the widow, children, or next of kin, and since the mother of the
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widow, who would share in beneficiary's estate, was not within this class, the
action failed. The court concedes that had the judgment remained valid, it
would have vested as a property right in the beneficiary's estate, but they
refuse to recognize the right of action as a species of property that would survive
to the estate. It would appear that the Doyle case is a poor precedent because,
in addition to being illustrative of narrow statutory construction, the case turns
on a property concept, which the court does not clearly define. Indeed, nowhere
in the case is there a logical argument refuting the administrator's contention
that the right of action is a property interest which attached to the beneficiary
at the deceased's death. However in Gilkeson v. Missouri Pac. Ry., 222 Mo.
173, 197, 198, 121 S. W. 138, 145, 146 (1909), we find an attempt to refute
this argument where the court reasons that the harm done by the tort-feasor,
while it did constitute a violation of the domestic relations of the beneficiary
inasmuch as it deprived him of the legal support and education owing to him
from the deceased parent, was not a wrong done to a property interest, for the
beneficiary had no property interest to be injured. In support of this conten
tion they point out that the statute gives a right of action even if the deceased
was totally incapable of supporting his dependents; and that therefore compen
sation for property injury was not the object of the legislation. It would seem

clear then, that where the rule obtains that the death of beneficiary causes the
action to abate, this holding is based mainly on the premise that the expecta
tion of benefits which would have accrued to beneficiary but for tort-feasor's
act, is not to be regarded as lying within the ill-defined boundaries of the
concept of property.
It is submitted that the view set forth in the Gilkeson and Doyle cases, and

adopted by the court in the principal case, reflects an undue concern for form
rather than substance. It is not unreasonable to say that the legislature has
chosen to regard as a pecuniary right the interest which a person has in the life
of another on whom he is dependent, or to whose services he is entitled, and
that the right has the essential attributes of property, so that when it is im

paired, a recovery is in order. Once the injury occurs for the recovery of which
the legislature has granted a remedy, that remedy should not be defeated by
construing the statute in favor of the tort-feasor rather than the person harmed.

Moreover, courts would be well-advised to disregard the elusive concept of

property when confronted with the problem provoked by the principal case, and
concern themselves more with the inherent equities present in the situation at

which wrongful death statutes are aimed.
EDWARD W. DUNN



BOOK REVIEWS
THE ADVICE AND CONSENT OF THE SENATE�Joseph P. Harris. The

Umversity of California Press, Berkeley, 19S3. Pp. xii 457. S5.00.

This book is a significant one, for it is the first complete study of
Senate confirmation of presidential appointments from the framing of
the Constitution to the Eisenhower Adrnmistration. Professor Harris
covers all types of positions subject to Senate confirmation and offers a

complete historical treatment, with special emphasis on the more recent

controversies between the President and the Senate over appointments.
As research director of President Franklin D. Roosevelt's Committee
on Administrative Management, Professor Harris was in an excellent

position on the Washington scene to observe the workings of Senate con
firmation, and this book, based as it is on numerous interviews with

Senators, ex-Senators, key federal officials, and other informed persons,
as well as on extensive library research, is a solid one. At the same time,
it is highly interesting reading.
The author begins with an analysis of the debates in the Constitu

tional Convention on the appointing power and then traces the develop
ment of senatorial confirmation practices from the presidency of George
Washington to that of Dwight D. Eisenhower. A second part of the
book is given to an analysis of the practice of Senatorial Courtesy
(whereby majority power Senators dictate the appointments of Senate-
confirmed positions in their states), and the committee and other pro
cedures which the upper chamber uses in passing upon the President's
nominations. Four chapters then follow, evaluating the Senate's role in
passing upon nominations to specified types of key positions, namely,
cabinet officers and beads of independent agencies, diplomatic officers,
judges, and administrative and military officers. After a chapter re

viewing recent proposals to extend the scope of senatorial confirmation,
Professor Harris concludes with a final chapter of evaluation and
recommendations.

Particularly to be commended are the chapters on Senatorial Courtesy
and on Procedure. Much has been written before describing Senatorial
Courtesy in a general way, but Professor Harris offers for the first time
a detailed analysis of the rule of personal obnoxiousness which an in
dividual Senator may invoke when the President does not permit him to
make the actual selection to fill the particular post. The author presents
the views of leading Senators, both of former days and of the con

temporary scene, on the precise nature and application of this rule and

588
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discusses significant instances of Senatorial Courtesy, evaluating the
positions and actions of the Presidents and Senators involved. The
chapter on Procedure is noteworthy for its research on the movement
within the Senate to have open hearings on nominations, finally success

ful in 1929. Since that date, Senate action on nominations has been
exposed to public scrutiny and public opinion has been more influential
in determining final Senate action.
Professor Harris deplores the recent efforts, such as those of Senator

McKellar of Tennessee, to make additional positions subject to Senate
confirmation. Such efforts he very properly refers to as "patronage
grabs", to be understood as such despite the contentions of Senator
McKellar and others that the Senate can be better relied on for naming
qualified persons than the United States Civil Service Commission. The
author also condemns the present requirement of Senate confirmation
for the collectors of customs, federal district judges, marshals, and
other so-called "local" positions, now filled by the individual Senators
as their patronage. All friends of the merit system, of course, will agree
with him.
No outright repeal of the provision in the Constitution for Senate

confirmation is pleaded, or expected, by the author. This would be un

realistic. In addition, he believes that for certain classes of positions of
the policy-determining type the requirement has brought good results
in the form of Senate refusal to approve unqualified nominees. Probably
some readers will feel that the author does not stress sufficiently those
cases where the Senate has performed a real service to the country
by refusing to confirm, nor will others agree with him that, without
Senate confirmation, partisan considerations would be less influential
in the President's appointment of major policy-determining officers.
While the claims of certain Senators that confirmation insures good
appointments have in general not been proved by the record, the op

portunity for citizen groups to rally the Senate against appointment
of obviously unqualified persons is always present. It is not so much

a question of protection against presidential "dictatorship" as it is of

stimulating the Chief Executive to make good appointments.
Professor Harris quite correctly points out that the Senate has not

lived up to the expectations of Alexander Hamilton, who predicted the

upper chamber would base its decision solely on the central question of

the fitness of the candidate. By refusing to confirm for reasons of par
tisanship, personal spite, and, in some cases, simply a desire to obstruct,
the Senate has harmed the country rather than helped it. The author's
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account of recent confirmation cases, such as those of David Lilienthal
and Gordon Clapp. shows very clearly how certain Senators have mis
used the power to confirm.
On the other hand, Professor Harris believes that the Senate is

justified in "rejecting nominees whose views are not acceptable to a

majority." Although he later qualifies this by saying that the Senate
should "confine its consideration to subjects relevant to the duties of
the office and should not inquire into general opinions or attitudes of
nominees.'' in practice Senators who do not like a noniinee's general
social outlook can argue easily that the appointee is unsound and cannot
be trusted to execute the duties of any responsible job properly. T.ilien-
thal's Xew Dealism, for example, was held by his enemies to make him
unfit for the post of Chairman of the Atomic Energy Commission. Un
less it is to ferret out nominees who are basically unsympathetic with the

objectives of federal law, as in the case of anti-trust legislation, this
reviewer does not believe the Senate should base its decision on any
question other than the character and competence of the nominee. Of

course, this is Utopian, and, practically speaking, the real hope for the
future is that an increasing number of Senators win insist that nominees
be rejected only for sound and special reasons as Hamilton envisioned.
It is to be hoped that Professor Harris' book will stimulate efforts

to recognize and control the dangers in senatorial confirmation, and to

redirect it in the best interests of the country. Without question, the
book is required reading for all students of American government�and
for participants, such as Senators.

FELIX A. NIGRO*

LAW OF CONTRACTS: Cases and Materials�Walter H. E_ Jaeger. Dennis &
Co.. Inc., Buffalo. 1953. Pp. xv, 677. S7.50.

If the problem of the selection of a casebook has been a stimulating
and challenging one for contracts teachers, because of the relatively
large number of excellent ones from which to choose, it will become
more so; for here is a new casebook, worthy of a place alongside those
whose standards of excellence have long been recognized.
This book is divided into three parts. Part One is entitled "Formation

of the Contract," and deals with the elements of the contract, the
problems connected with the formation of a contract by Offer and

* B_A, MA, PhD, University of Wisconsin.
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Acceptance, Consideration, and Contracts Under Seal. Part Two is
concerned with Contractual Rights and Duties, in which are covered
Assignments, Third Party Beneficiaries, and Joint and Several Con
tracts. Part Three deals with Enforcement and Termination, and covers

Conditions, Non-Performance, under which is treated agreements un

enforceable because of public policy or some statutory bar; actionable
non-performance including anticipatory breach; excusable non-perform
ance because of so-called Impossibility of Performance; and finally,
Discharge and Termination.

Cases have been selected not only for the purpose of showing current

developments in the law of Contracts, but also for their value for
teaching purposes. Thus the traditional land-mark cases are included
to show how the common law is made and why; for in these older cases
are found the reasons for many legal principles which are sometimes
treated in the recent cases as so well settled as not to require more than
a citation of authority, and sometimes not even that.
In Part One, a casual count of the cases indicates that twenty five

of the cases were decided prior to 1900; twenty two in the period 1900
to 1940; one from 1940 to 1950; and twenty since 1950. The recent

ones are particularly well chosen to introduce the student to contract

problems in a modern setting and to the necessity of crossing course

lines in the determination of the legal rights and liabilities of the parties.
In Part Two, of the twenty six cases dealing with Contract and

Rights and Duties, seven were decided after 1950; eleven between 1900
and 1940; one between 1940 and 1950; and seven prior to 1900. Since
the rights of donee and creditor beneficiaries are quite uniformly recog
nized today, it is assumed that the future litigation will hinge around
the question whether the third party is a mere incidental beneficiary
with no rights anywhere. Accordingly, we find the recent case, Isbrandt-
sen Co. v. Local 1291, Int. Longshoremen's Association, 204 F. 2d 495

(1953), which presents the problem in a modern setting and where the

court draws upon the works of both Corbin and Williston. In a foot

note, reference is made to a recent Pennsylvania case, Spires v. Hanover

Fire Insurance Co., 364 Pa. 52, 70 A. 2d 828 (1950), where, despite
the Restatement of Contracts' view that intent of the promisee is to

govern, recovery was denied the alleged third party beneficiary for the

reason that the contract did not disclose that both the parties intended

to confer a right on him. This case offers the opportunity for class

discussion as to the fairness of a rule which regards as of primary im

portance the intention or purpose of the promisee, merely because he
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is the one who paid for the promise, or whether the requisite intent, as

in other situations is objective rather than subjective; and if objective,
whether the facts to be operative in determining intent of promisee
must be known to both the contracting parties. Perhaps the promisor's
intent should be of some significance because, after all, he is the one who
has to pay the bill; and the probable amount he may be called upon
to pay, obviously has a lot to do with the value of the consideration
required by him as the price of his promise. In support of the Pennsyl
vania case, classroom discussion may urge that this is simply a new

situation in which our old friend, Hadley v. Baxendale, should not be

ignored. To some it may suggest that if the element of foreseeability
is important in deteimining the limit of liability for damages, it is even

more important in determining the limits of the promised performance.
Perhaps this is what the Connecticut court had in mind when it said
in Bttwen v. Devenis, 99 Conn. 203, 215. 121 A. 566, 570:

It was optional with the promisor whether he should engage in its performance
for the third party. Having voluntarily so agreed, it is no hardship to require
him to fulfill his agreement.

Or, in the final analysis, it may be determined that the real problem
is one of interpretation of the defendant's promise rather than one of
determination of the promisee's intent.

The chapter on Joint and Several Contracts, comprising twelve pages
is short but sufficient to give the student the common law background
necessary for an understanding of the pertinent Rules of Civil Pro

cedure, and the statutes in those states where there are legislative
modifications of the common law rules.

La Part Three, which includes Conditions, are to be found a greater
proportion of cases decided prior to 1900, some in the late 1700's. Forty-
two cases were decided prior to 1900, thirty one between 1900 and
1940, two between 1940 and 1950, and nine subsequent to 1950.

It may be noted that of all the cases reprinted in the book, only four
were noted to be decided between 1940 and 1950. Perhaps this is due
to the conclusion that many cases during this period were affected either
directly by the war or by its consequences, and, therefore of lesser im
portance than similar cases in a more normal, or perhaps less disruptive,
stage in our history.
Little attention is given to the Parol Evidence Rule, other than to call

attention to its existence, which probably is all that is done anyhow, even
when a book is being used which includes cases dealing with the Rule,
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the customary reason being that the cases will be dealt with in the Evi
dence course.

Likewise, scant treatment is given the Statute of Frauds, other than
to set forth the usual sections of the English Statute, and of the Uniform
Sales Act. This is not regarded as improper, since experience shows
that the subject is not treated extensively even where case material has
been made available in the case book. Furthermore, the conclusion may
be justified that the problems arising under a Statute of Frauds may be
studied just as well from a local standpoint, with each instructor select
ing his own materials.
The outstanding feature of this casebook is the material which precedes

each chapter. First is an individual Table of Contents, which indicates
the subdivisions and the cases to follow. It gives the student a sort of
outline, in legal terminology, of what he is going to study in the sub

sequent cases, and this should be very helpful to the beginning student
who is faced with learning a new vocabulary, and at the same time,
the necessity of determining without relevant background or experience,
what particular point the case or cases are to develop.
Secondly, and here is the distinctive feature of this casebook, are

headnotes, which are excerpts from cases which have formulated the
basic principles which are involved in the cases which follow, and which
have been selected from England, Canada, and the various jurisdictions
in the United States. These are statements, in the court's own lanuage,
of the principles which governed the particular case.

For example, in connection with the chapter on Consideration, ex

cerpts are taken from forty-eight selected cases, ranging from Cooke
v. Oxley, Philpot v. Gruninger, James Baird Co. v. Gimbel Brothers,
Orr v. Orr, Schnell v. Nell, Foakes v. Beer, the old standbys, to cases

as recent as 1953.
After the student has read and studied the total of these excerpts,

he has a knowledge of the principles which he can expect to find in the

subsequent cases. Soon he learns that rules of law are not to be memo

rized; they are to be understood; and the ability to search out the issues,
and to reason to a logical conclusion in the light of known legal, eco

nomic, and social experience is the skill to be developed.
At the end of each chapter are Problem Notes in the form of con

densed statements of fact from cases, followed by pertinent questions,
and the citation to the cases. Here again, we run into some of the tra

ditional cases, as well as the very recent ones. Illustrative are the prob
lem notes at the end of Chapter II, Offer and Acceptance, where we find
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the facts of Johnston Brothers v. Rogers Brothers; Brackenbury v.

Hodgkin, Port Huron Machinery Co. v. Wohlers, Nassau Supply Co.
Inc. v. Ice Service Co., Inc., representative of the traditional cases, and
such new ones as Nutmeg State Machinery Corp. v. Shuford, 129 Conn.
659, 30 A. 2d 911, and Ogletree v. Ingram & LeGrande Lumber Com
pany, 69 S. E. 2d 723 (1952).
The inquiring and discriminating student will utilize these problem

cases, of which there are 118, and if not satisfied with his solution, will
read the actual case. This method of appealing to the initiative of the
student will, it seems, offer greater possibilities than the use of extensive
footnote citations, which practice has been avoided, to its credit, in this
book.

Here, then, is an excellent casebook. It can be used with satisfaction
and confidence by instructor and student alike, having been prepared
by one whose reputation as an outstanding teacher and legal scholar, is
so well deserved.

eldon s. magaw*

PHILOSOPHY OF LAW�Giorgi Del Vecchio, translation by Thomas Owen Mar
tin. The Catholic University of America Press, Washington, 1953. Pp. xxiv,
474. $6.50.

From Antigone, who challenged the authority of Kreon in forbidding
the burial of her dead brother, to the contemporary teen-ager, who
quipped when questioned by a Chicago policeman about his activities,
"It's a free country, ain't it?," men have questioned, at least implicitly,
the meaning and obligation of law. These questions have been treated
in an explicit and technical way by philosophers of all ages. To that
body of knowledge, a notable addition has been made by Giorgio Del
Vecchio in his Philosophy of Law.
The author, a neo-Kantian of the Italian school, is an ardent student,

a prolific writer, and a distinguished professor of legal philosophy at the
University of Rome, whose work has been widely recognized in the
Western World. Philosophy of Law, which presents in summarized form
his complete philosophical system, first appeared in 1930. The present
translation by Thomas Owen Martin is taken from the eighth edition.
In this allegedly elementary work, the author, after an introductory

chapter devoted to the methodology of legal philosophy, allots one half

* A.B., LL.B., S.J.D.; Assistant Dean, Temple University School of Law.
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of the book to a history of the philosophy of law and the other half to
a systematic treatment of law, its nature, genesis, and rational founda
tion.
The neo-Kantian concept of law, propounded by Professor Del

Vecchio, is a principle of practical evaluation of human acts. It differs
from morals, or ethical evaluation, in that the latter has to do with
actions only in so far as they are possible actions of one subject prescind
ing from his relation to other subjects; juridical evaluation, or law, has
to do with actions in so far as the subject acting has a relation to other
subjects. Law, then, in this neo-Kantian system, may be denned as the
objective coordination of possible actions between several subjects ac

cording to an ethical principle which determines them, excluding the
impediments thereto. Thus, objective law would be the proposition
which states the coordination between several subjects, and, in this sense,
is bilateral, general, imperative, and coercible. Subjective law would be
the faculty of willing and of demanding attributed to a subject because
of the objective law. While law, by this definition, appears in its im
mediate aspect to limit the liberty of the subject, in reality it is a

guarantee thereof precisely in so far as it gives the subject a right to
demand on others. A right, therefore, becomes more than a mere interest.
The author affirms his belief in man as a political being for whom

existence in society is natural. He also views society as an organism.
However, unlike an organism wherein the parts have no value except
to maintain the life of the whole, society, though having ends of its

own, is for the welfare of the individual. Among the many differing
kinds of societies, one, the state, is given particular attention in this book.
The State is seen by Professor Del Vecchio as an entity made up of

a people, in a certain territory, bound together by a series of rights and
duties determined by a single supreme power. From it emanate the

juridical norms which form the higher law to which individuals must be
subordinate. This internal sovereignty, however, is viewed as a product
of the will of the subjects who, not historically, but by logical postulate,
must have agreed to be ruled by the State. The functions of the State
would extend beyond the old Kantian doctrine of "keep the law" ; it may
act in a positive manner, by entering into departments of life hitherto

considered the domain of private individuals or groups. But it is still
a State of law, in the sense that, in furthering its ends, the State must

not act arbitrarily, but always in the form of law.

The external sovereignty of the State, i.e., its independence of other

states, also must be considered as subordinate to a higher law, just as
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individuals must be considered subordinate to the higher law of the

State. This conclusion, the author reasons, results from a corollary of

the fundamental ethical law. States, then, in regard to each other must

act juridically.
In Professor Del Vecchio's view, the rational foundation of law�

the ideal criterion of evaluation of positive law�is human nature itself.
The subject, looking at phenomena through his teleological lens as op

posed to his efficient causality lens, realizes that all reality is but a de
termination of consciousness. Thus the ego, subjectivity in general, not
as an individual or empirical personality, but as an organ of ideas, as

serts itself as an absolute and autonomous principle. This transcen

dental faculty converts itself into a supreme norm for the subject, that
is, "Act not as a means or vehicle of the forces of nature, but as an

autonomous being." This same ethical principle is valid as such for
all and, hence, gives each subject the exigency, the right, not to be

impeded or unrecognized in practice by others in this its quality. In this
bilateral and transsubjective correlation is seen revealed precisely the
character proper to the juridical deterrrrination. The maxim is then laid
down: Every person can, simply because he is such, demand that he
shall not be treated by anyone as if he were only a means or an element
of the sensible world. According to this principle, or idea-limit, of a

right which belongs universally to a person, must be measured all other
social relationships.
The person of whom we are speaking in this connection, is not the

empirical reality, but the universality of the subject, that universality
which becomes concrete in various individual specie or figures and re

presents their common essence and eternal value. To this value even the
sacrifice of the contingent individuahty may be necessary.
There is little hkelihood that these philosophical views propounded by

Del Vecchio will be acceptable to either scholastic or certain non-scholas
tic philosophers. While various words, phrases, and even arguments
and views contained in this work have a ring familiar to the scholastic
philosopher, the bell is certainly different. Undergirding all the views
of the author is the Kantian epistemology with its whole panoply of
categories as tools for getting at a reality which can not be known in
itself. On the other hand, many of the modern schools of legal philosophy
took their starting point from Kant. Supporters of these views, who see

themselves as progressing from Kantianism, may look on this neo-

Kantian attempt as a return to the horse and buggy days of an outmoded
philosophy.
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The historical part of this work purports to give an overall acquaint
ance with the answers which individual philosophers, from early Greek
to modern times, have proposed to the problems behind the law. The
author in this section manifests the tendency of many Anglo-Saxon
historians to minimize the importance of the medieval period. One need
only to compare his treatment of St. Thomas Aquinas with that of
Kant, or his rather cavalier treatment of the problems of universals, to
get the impression that the real philosophy of law began only with the
"modern" period.
Whether this is the book which will give the practicing attorney an

appreciation of what the philosophy of law is and attempts to do may
be questioned. It is also doubtful that this is the ideal textbook for the
two-hour philosophy of law course usual in many law schools. Few
students and trained lawyers would find this work as elementary and
simple as the author claims it to be.

However, every professor of philosophy of law will find in this book
a valuable aid. The systematic format of this work gives a comprehen
sive view of practically all the questions of importance to be treated in a

course of this kind. In the historical section, the notes on contemporary
philosophies developed in various countries of the West and Near East

give valuable leads in further personal study or for seminar work. And
for that ever growing number of legal scholars, who are becoming ap
prehensive of the effects of the "force" philosophy of law, the author's

arguments against that view will be a sharp stimulus to find a truly
rational basis of law.

JEROME A. PETZ, S.J.

TREATISE ON LABOR LAW�Morris D. Forkosch. The Bobbs-Merrill Co.,
Indianapolis, 1953. Pp. 1197, xiv. $10.00.

Professor Forkosch has clearly recognized that labor law may not be
studied in a vacuum. He writes: "This treatise thus presents those

particular historical facts which round out the labor field for the average
lawyer."1
The author has divided his "Treatise" into five "Books." In his

Introduction, he explains the arrangement: Book I deals with the
workers' efforts to obtain minimum standards of working and living. In
the second Book, workers are examined in their "collective capacity"

1 A Treatise on Labor Law, Forkosch, p. v.
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seeking security through unionization. The development of the com

mon law dealing with these efforts of labor to organize is the subject of
Book HI. Finally, Books IV and V treat respectively of the statutory
and practical aspects of collective bargaining.
Professor Forkosch devotes 15 pages to the historical background

(Chapter IT), and covers the material usually found in works of this

kind. Beginning here, and throughout the five Books, the author em

phasizes the desire of the workers for "security." This is the central

theme of the entire opus. The next chapter deals with the Social Security
Act of 1935, and social legislation generally; then follows labor legisla
tion. In these and other chapters, statutory provisions are reproduced in
copious footnotes. Chapter TV (labor legislation) contains 173 pages,
and ends with a table entitled "Social Security Programs by Administra
tive Pattern, 1947."2
In his introduction to Book LI, 'The Worker in his Collective Capa

city', Professor Forkosch has more footnotes than text. At times these
footnotes are so profuse as to distract the reader. The first chapter in
this Book deals with the history and background of modern labor

organizations, beginningwith "the English scene."3 Here he leans heavily
on the writings of the Webbs and on standard works dealing with the

political and economic history of England. Eventually he gets to the
Industrial Revolution, to which he attributes a less significant role in the

development of labor organizations than do most writers. He suggests
that it was the prior economic revolution which provided the necessary
conditions which caused laborers to organize.* Following a comprehen
sive discussion of this historical background, the author examines the
structure of modern labor unions (chapter VI). Here, charts are used to
illustrate the relationships of the various governing bodies of national
and international unions. As is to be expected, the American Federation
of Labor, the Congress of Industrial Organizations, the United Auto
mobile WTorkers (CIO) and the United Mine Workers are given individ
ual treatment. The Chapter closes with a discussion of the raHworkers
unions, i.e., the "Big Four." Immediately thereafter occurs a discussion
of union law: The law based on the constitution and by-laws of the union.
Here also is a discussion of the Labor Management Relations Act,5 and
its relation to collective labor organizations, particularly with respect to

2 Op. dt. p. 225.
3 Op. cit. p. 229.
* Op. cir, p. 237.
5 Tic Taft-Hartley Act, 61 Star, 136.
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their internal management and economy. Included is the reference to
the so-called "anti-communist'' affidavit requirement, the prohibition on

political expenditures, and the entity status of unions for purposes of
suit.6 There is also a short discussion of the applicable state law.
Book III of the Treatise covers the development of union liability. At

the outset, "Criminal and Civil Liability of Unions" (Chapter VIII),
then "The Doctrine of Just Cause" (Chapter IX), "Injunctions" (Chap
ter X) and their statutory control (Chapter XI), and finally, "Consti
tutional Limitations" (Chapter XII).
The core of modern labor law, collective bargaining, is the subject of

the last two Books. Book IV is entitled the "Statutory Law of Collective
Bargaining," and Book V, "Collective Bargaining Practice." Herein are

found 327 pages of the actual text (894 pp.) of Professor Forkosch's
Treatise. The remaining 303 pages contain 7 Appendices (pp. 895-1000),
the table of cases (pp. 1000 to 1105), a list of articles (pp. 1107-1133)
and books (pp. 1135-1168), and an index which concludes the volume.
The Appendix includes "standard by-laws",7 a collective labor agree

ment (General Motors Corporation and the UAW-CIO8 and the various

statutes, Sherman Anti-Trust Act, the Clayton Act, the Anti-Injunction
Act and the Labor Management Relations Act, all of which have a pro
nounced effect on labor relations.
Rather confusing was the arrangement by sections which were not

numbered consecutively. Thus, at page 224 section 84 is found, and the
next section is 90; after section 2259 there is an apparent hiatus, the
next section being 230.
There is no doubt that Professor Forkosch has made a contribution to

the literature in the field of labor- law.
WALTER H. E. JAEGER*

6 A Treatise on Labor Law, Forkosch, pp. 337-340.
7 Op. cit., p. 895.
8 Op. cit., p. 901.
9 Op. cit., p. 633.
* Professor of Law, School of Law, Georgetown University.
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