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INDEX TO RECENT DECISIONS
Administrative Law

A Federal Communications Commission's regulation which precludes an applicant
from a hearing when he owns the maximum number of A-M, F-M or Tele
vision Broadcast stations as therein stipulated is violative of due process and
the Communications Act of 1934 as amended. Storer Broadcasting Co. v.

United States, 220 F. 2d 204 (D.C. Cir. 1955) 671

Stay in proceedings will not be granted in a collection suit while administrative
appeal is pending following an unfavorable decision by an administrative
body in the absence of a denial of due process and resulting irreparable in

jury. United States v. Shanaman, 123 F. Supp. 402 (E.D. Pa. 1954) 101
The NLRB is not entitled to enforcement of its order when the Board, by express

decision entered during the pendency and under its new jurisdictional stand
ards, would not now assert jurisdiction over the employer's business. NLRB
v. National Gas Company, 215 F. 2d 160 (8th Cir. 1954) 98

When one of two mutually exclusive applicants for a broadcast facility amends to
specify another frequency, thus removing both applications from Federal
Communications Commission hearing docket, the amending applicant whose
construction permit was granted shortly after that of his competitor is not
a ''party in interest" under Section 309(c) of the Communications Act, and
is estopped from claiming possible competitive injury as the basis for stand
ing. In re Central City-Greenville Broadcasting Co., 11 Pike & Fischer R.R.
484 (1954) 282

Arbitration

The right of a court to interpret an arbitration clause extends to inquiry within
the agreed dispute, and the court may strike out certain items considered by
the arbitrators. Theofano Maritime Co. v. 9J51J9 Long Tons, Etc., 122 F.
Supp. 853 (D. Md. 1954) 285

Civil Procedure
In an action for accounting, district court's denial of defendant's motion for a

stay pending arbitration was not an appealable order or interlocutory in
junction within the meaning of 28 U.S.C. �� 1291 and 1292(1). Baltimore
Contractors v. Bodinger, 75 Sup. Ct. 249 (1955) 498
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Judgment of dismissal on grounds of contributory negligence of wife's counter
claim for property damage to her husband's automobile is res judicata as to
the issue of her negligence in a subsequent suit by the wife for personal in
juries suffered when the wife-driven automobile collided with defendant's.
Petrus v. Robbins, 83 S.E. 2d 408 (Va. 19S4) 289

Louisiana Watercraft Statute, providing that operation of a vessel in territorial
waters of the state by a nonresident shall be deemed equivalent to appoint
ment, by such nonresident, of the Secretary of State as attorney for service of

process in any proceeding growing out of accident or collision involving the
vessel within the state, does not violate due process. Tardiff v. Bank Line,
Ltd., 23 U.S.L. Week 2328 (19SS) 502

State Courts in Minnesota are free to apply the doctrine of forum non conveniens
in action brought under the Federal Employees Liability Act. Johnson v.

Chicago, Burlington & Quincy RJi., 23 U.S.L. Week 2199 (Minn. 1954) 292

Civil Service

A classified civil servant cannot be removed from Government service after an

executive order has excepted his position from classified service unless the re

moval procedures of the Lloyd-LaFollette Act are followed. Roth v.

Brownell, 215 F. 2d 500 (D.C. Cir. 1954) 104

Conflict of Laws

A state has a sufficient interest in safeguarding the rights of persons injured with

in its borders to enact a statute authorizing direct action against a liability
insurer by a person injured locally and to require an insurance company

doing business locally to subject itself to such direct suits, even though the
contracts of insurance are made outside of the state and in jurisdictions
which allow liability insurers to include contrary provisions in their con

tracts. Watson v. Employers Liability Insurance Corp., 75 Sup. Ct. 166

(1954) 673

Constitutional Law

Provisions of Internal Security Act of 1950 requiring communist action organiza
tions to register with the Attorney General are constitutional. Communist

Party of the United States of America v. Subversive Activities Control

Board, No. 11850 U.S. App. D.C. (1954) i 507

Segregation of the races at public bathing beaches, bath houses, and swimming
pools maintained by the State of Maryland and City of Baltimore does not

deprive Negroes of rights protected by the Fourteenth Amendment. Lone
some v. Maxwell, 123 F. Supp. 193 (D. Md. 1954) 106

Taking of land for slum clearance in pursuance of a plan calling for its sub

sequent conveyance with a provision against residential use is for a public
purpose and not violative of the Massachusetts Constitution nor of the Four
teenth Amendment to the United States Constitution. Papadinis v. City of
Somcrville, 121 N.E. 2d 714 (Mass. 1954) 298

The Gamblers' Occupational Tax Act, as applied to the petitioner in the District
of Columbia, is not a penalty under the guise of a tax, and it does not

contravene the Fourth Amendment's ban against unreasonable search and
seizure nor the Fifth Amendment's prohibition as to compulsory self-
incrimination. Lewis v. United States, IS Sup. Ct. 315 (1955) 676
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Where petitioner was first informed that he would be tried as an habitual criminal

when he appeared without counsel for trial on a housebreaking charge, denial
of his request for opportunity to obtain counsel for the habitual criminal

accusation, summary trial thereon, and sentence to life imprisonment con

stitute a denial of due process under the Fourteenth Amendment. Chandler
v. Fretag, 75 Sup. Ct. 1 (19S4) 296

Contracts

Acceptance by mail of an offer of a bilateral contract does not become effective

until received by the offeror, as long as the offeror has the right to reclaim
the letter from the Postal Authorities. Rhode Island Tool Company v. United

States, No. 49913, U.S. Ct. CI. (19S5) 679

A contract for the purchase of comic strip "Mats" from a syndicate is an exempt
personal service contract within the meaning of the District of Columbia Use

Tax Act. Washington Times-Herald, Inc. v. District of Columbia, 213 F. 2d
23 (D.C. Cir. 19S4) 109

Corporations

A charter provision authorizing corporation directors to call for purchase at any

time shares of common stock is not a restraint on aUenability and is valid if

exercised in good faith. Lewis v. H. P. Hood & Sons, 121 N.E. 2d 850 (Mass.
1954) 302

Criminal Law

Conspiracy to violate the Gold Reserve Act and Treasury Regulations thereunder,
which carry only civil penalties, is an indictable offense within the meaning of

the General Conspiracy Statute, 18 U.S.C. � 371 (1952). United States v.

Wiesner, 216 F. 2d 739 (2d Cir. 1954) 511
Count in indictment for perjury which charges defendant with testifying falsely

when he denied being a "sympathizer", and which contains no definition or

concrete specification of the term, is void for vagueness. United States v.

Lattimore, 23 U.S.L. Week 2021 (D.C. Cir. 1954) Ill

Damages

Under the collateral source rule, a veteran may recover from a tortfeasor for the
reasonable value of necessary medical and hospital services gratuitously pro
vided him by the Government. Hudson v. Lazarus, 217 F. 2d 344 (D.C.
Cir. 1954) 515

Domestic Relations

Heterologous artificial insemination, with or without the consent of the husband,
constitutes adultery on the part of the mother, and the child so conceived is

illegitimate. Doornbos v. Doornbos, No. 54S.14981, Super. Ct. of Cook

County (111.) in Chancery (1954) 517
Statute which provides that, when practicable, the adopting parents must be of

the same religion as the child or, in the case of dispute as to the religion of
the child, of the same religion as the natural mother is constitutional. Peti
tions of Goldman, 121 N.E. 2d 843 (Mass. 1954) 305

Under the doctrine of divisible divorce, a foreign ex parte divorce secured by the
husband does not affect the wife's equitable right to maintenance. Hopson v.

Hopson, No. 11558, U.S. Ct. App. D.C. Cir. (1955) 520
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Estate Tax

Where decedent has relinquished the reserved power to revoke a trust, it does not

affect his additional reserved power to change or modify the trust and there
fore � 811(D) of the 1939 Internal Revenue Code requires that the corpus
of the trust be included in decedent's gross estate. Rhode Island Trust Co.
v. Commissioner, 23 U.S.L. Week 2467 (1st Cir. 1955) 682

Evidence

The doctrine of "opening the door" is an application of the rule of completeness
and limits cross examination to the explanation or rebuttal of adverse in

ferences arising on direct examination of the witness. United States v.

Provoo, 215 F. 2d 531 (2d Cir. 1954) US
Where an accused in a criminal case not involving bodily injury is found to be

insane at a judicial hearing prior to trial and is committed to a state mental

hospital and while a patient there makes a statement to the psychiatrist
treating him that he had faked his symptoms of insanity in the psychiatric
examination conducted for the preliminary hearing, this statement is privi
leged and it cannot be received in evidence at the trial of the accused if he
should later be found sane. Taylor v. United States, No. 12034, D.C. Cir.

(1955) 684

Federal Tort Claims Act

In an action based on a multi-state tort the Federal Tort Claims Act requires
that liability of the Government be determined by the law of the State in
which the negligent employee was located when he acted. Eastern Air Lines
v. Union Trust Company, 221 F. 2d 62 (D.C. Cir. 1955) 688

Income Tax

Sums received as exemplary damages for fraud or as the punitive two-thirds por
tion of a treble damage antitrust recovery, or pursuant to the "insider

profits" provision of the Securities Exchange Act are taxable as gross income.
Commissioner of Internal Revenue v. Glenshaw Glass Co., 75 Sup. Ct. 473

(1955) 691

Labor Law

Employer's refusal to bargain concerning terms and conditions of a stock pur
chase plan is an unfair labor practice under Section 8(a)(5) of the Taft-

Hartley Act, since such a plan is encompassed by the terms "wage" and
"condition of employment" as used in the Act. Richfield Oil Corporation,
34 L.R.R.M. 1658 (1954) 309

In spite of incidental secondary effects, organizational picketing is valid so long
as there is no pre-arranged agreement with employees of neutral employers
to respect picket lines. Baltimore Bldg. Trades Council, 108 N.L.R.B. 221

(1954) 118

Military Law

American servicemen tried, convicted, and sentenced by a foreign civil court

pursuant to the Status of Forces Treaty, who are in the custody of such
foreign country, cannot obtain a writ of habeas corpus from a United States
court. Keefe v. Dulles, 23 U.S.L. Week 2125 (D.C. Cir. 1954) 121

Negotiable Instruments

A bank is not liable in tort for the payment of altered checks to the damage of
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depositor's credit and business. Stella Flour & Feed Corp. v. National City
Bank, 136 N.Y.S. 2d 139 (Sup. Ct. 1954) 694

Real Property

A vested remainder subject to being completely divested will be accelerated upon
abandonment of a preceding use, even though this defeats a possible substitu

tionary estate in a third party. Baldesberger v. Baldesberger, 105 A. 2d 713

(Pa. 1954) 123

Sales

Buyer cannot recover damages from seller for breach of implied warranty that
food is fit for human consumption where sickness was caused by eating pork
cooked more than four hours on an open fire. Silverman v. Swift & Co.,
107 A. 2d 277 (Conn. 1954) 313

Under the Perishable Agricultural Commodities Act, buyer may reject for material
breach of contract not relating to condition or quality of goods. Sckuman &
Co. v. Nelson, 219 F. 2d 627 (3d Cir. 1955) 697

Statutes

Statutory provision that a federal employee may be removed when he constitutes
a threat to national security applies to employees in nonsensitive positions.
Cole v. Young, 125 F. Supp. 284 (1954) 526

Taxation

Net worth method of proving income tax evasion is valid if opening net worth
is established with reasonable certainty and if evidence is sufficient to support
inference that net worth increase is attributable to taxable income. How
ever, the method is so fraught with danger for the innocent that the courts

must closely scrutinize its use. Holland v. United States, 75 Sup. Ct. 127
(1954) ; Friedberg v. United States, 75 Sup. Ct. 138 (1954) ; Smith v. United
States, 75 Sup. Ct. 194 (1954) ; United States v. Calderon, 75 Sup. Ct. 186

(1954) 533
Where the lessee of business property is obligated by the lease to maintain the

property, the expenditures made pursuant to that obligation are ordinary and
necessary business expenses and deductible as such. Journal-Tribune Publ.
Co. v. C.I.R., 216 F. 2d 138 (8th Cir. 1954) 529

Torts

A letter written to an employer, stating that one of his employees is indebted to
the writer and that he has refused to pay this just debt, when in fact no
debt existed, is actionable libel without a showing of special damages. Holt
v. Boyle Brothers, Inc., 217 F. 2d 16 (D.C. Cir. 1954) 537

Reference to one member of a family as a "communist," even if false, does not

give rise to a cause of action for libel in favor of another member of that
family in the absence of injury to the latter's reputation. Pogany v. Cham
bers, 134 N.Y.S. 2d 691 (Sup. Ct. 1954) 316

Trusts

A bequest of property in trust to be distributed and paid over to such "re
ligious, charitable, scientific, literary, educational, or fraternal corporations
or associations" as the trustees, in their discretion, should select and determine
creates a mixed trust and the entire bequest is invalid. Goetz v. Old National
Bank of Martinsburg, 84 S.E. 2d 759 (W. Va. 1954) 699
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NARCOTICS AND THE FEDERAL LAW
Leon R. Yankwich*

I

Limitations Upon Federal Control

|^NE pronounced characteristic of our Federal Government in this

century is its extension of indirect control over objects which it is
forbidden to regulate directly.
This is a recurrent theme in history. Every government confronted

with conditions not envisaged by its begetters, or its fundamental law,
has sought to achieve indirectly what it is forbidden to do directly.1
And if the object is one which the community approves, there is no great
outcry against the assumption of a nonexistent power. When the Federal

Anti-Kidnapping Law had been approved by the Supreme Court,2 a

witty Attorney General, who had seen the same Court strike down the
National Industrial Recovery Act of 1933, stated that it was fortunate
that no one had an interest in supporting kidnapping. The United States
has used its power to control commerce between states for the purpose
of regulating the greatest variety of activities ranging from transporting
stolen automobiles3 and securities4 from one state to another, to regulat
ing the wages and hours of labor of persons engaged in interstate com

merce or in the production of goods for such commerce.5 The control
of the Federal Government over the postal establishment has been
stretched to prohibit the mailing of obscene matter which, as denned,
covers material which teaches birth control by describing means for

* Chief Judge, U. S. District Court, Southern District of California.
1 Cruet, La Vie du Droit (1938). See the writer's opinion in George v. United States,

196 F.2d 445, 450 (9th Cir. 1952).
2 18 U.S.C. �� 1201-1202 (1952). See Robinson v. United States, 324 U.S. 282 (1945);

Gooch v. United States, 297 U.S. 124 (1936).
3 18 U.S.C. � 2313 (1952).
4 18 U.S.C. � 2315 (1952).
5 52 Stat. 1060 (1938), 29 U.S.C. �� 201 et seq. (1952). See United States v. Darby,

312 U.S. 100 (1941).

1
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preventing conception or inducing abortion.6 Control over transportation
has been used to forbid the transporting of women in interstate commerce

for immoral purposes�the famous "Mann Act."7 This law, denominated
by its author as "The White Slave Act," which he declared solemnly
before the Supreme Court was intended to punish transportation of

women only for commercial purposes, has been extended by the Supreme
Court to cover all kinds of transportation of women unconnected with
commerce which the Court considered illicit, including the movement

from state to state of plural wives of Mormons of the old type.8 Lottery
tickets,9 prison-made goods10 and birds and wild animals are excluded
from the mails and forbidden transportation or importation in interstate

commerce.11 There are even penalties for transporting persons from
shore to gambling ships outside American waters, whether it is done
"for hire or otherwise."12 The federal taxing power has been used to

regulate many local activities, the latest being the tax on a presumably
illicit enterprise�gambling.13 And judges, including myself, have had
no difficulty in sustaining the exercise of such powers.14
Any discussion of narcotics and the federal law must be considered in

this context, as the Federal Government's most significant control of
narcotics is a clear example of reaching a forbidden object by an indirect
and thereby legitimate means. The Harrison Anti-Narcotics Act passed
in 19 1415 was twice declared constitutional by the Supreme Court solely
as a revenue measure and as an exercise of the federal power to tax. The
Act provides for the registration and the payment of an occupational
tax by all persons who produce, import, manufacture, dispense or other-

6 18 U.S.C. � 1461 (19S2).
1 18 U.S.C. � 2421 (19S2).
8 Caminetti v. United States, 242 U.S. 470, 484-486 (1917) (non-commercial youthful

adventure) ; Cleveland v. United States, 329 U.S. 14, 18-20 (1946) (plural wives of Mormon

sect) .

� 18 U.S.C. �� 1301, 1302, 1304 (1952). See Lottery Case, 188 U.S. 321 (1903); In

re Rapier, 143 U.S. 110 (1892).
10 18 U.S.C. � 1761 (1952). See Whip & Collar Co. v. Illinois C.R., 299 U.S. 334 (1937).
11 18 U.S.C. �� 42-44 (19S2). And protection of migratory birds against local slaughter

under treaties. See 40 Stat. 755 (1918), 16 U.S.C. �� 703-711 (1952); Missouri v. Holland,
252 U.S. 416 (1920) ; Bailey v. Holland, 126 F.2d 317 (4th Cir. 1942).

12 18 U.S.C. � 1083 (1952).
13 Int. Rev. Code of 1954 � 4701.
1* United States v. Kahriger, 345 U.S. 22 (1953) ; United States v. Smith, 106 F. Supp.

9 (S.D. Cal. 1952).
15 Int. Rev. Code of 1954 �� 201 et seq.
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wise deal in opium, or coca leaves or any compound, manufacture, salt
derivative or preparation thereof. All sales or transfers of these drugs
are required to be made on official order forms, but an exception from
the order form requirement is made in favor of a registered practitioner
dispensing for or prescribing for a patient in the course of professional
practice only, and in the favor of the registered druggist who fills the
narcotic prescription. But even the doctor and the druggist must keep a

record for two years of all the prescriptions they write or fill. Possession
alone of these drugs which have not been properly stamped is prima facie
evidence of a violation of the Act. The effect of these provisions is
clearly to regulate production and manufacture and distribution through
channels of medical supply to the dispensing registrants, the qualified
practitioner and the druggist.
The question under consideration in this article is: How well does this

extension of federal control by indirect means work out in the field of
narcotics?

_

A history of Supreme Court cases under the Harrison Act shows the
limitations inherent in an indirect attack upon the problem of narcotics
and the determination of the courts to prevent zealous administrators
from broadening a tax measure into an extreme regulation of the practice
of medicine.
The Harrison Act became law at a time when the Court was controlled

by what is know as a "liberal" group. The leading case which sustained
its constitutionality was by a divided court, in which the majority con
sisted of Justices Day, who wrote the opinion, Holmes, Brandeis, Clarkand Pitney. The Chief Justice, who was then the great Southerner
Edward Douglass White, and Justices McKenna, Van Devanter and
McReynolds dissented.16 Two brief paragraphs contrast the difference
m approach. To put the dissent first, the dissenters expressed the opinionthat

"

The court below correctly held the act of Congress, in so far as it embraced the
matters complamed of, to be beyond the constitutional power of Congress to
enact because to such extent the statute was a mere attempt by Congress to
exert a power not delegated, that is, the reserved police power of the States."

."^f States V- Doremus> 249 U-S- 86 (1919); Alston v. United States, 274 U.S.289 (1927). Curiously enough in the latter case the Government was given an additionalseventy-five mmutes to argue that the Harrison Act was passed in execution of a treaty
/ nTJ P1Um Convention) therefore under Missouri v. Holland, 252 US416 (1920), was a valid exercise of the treaty power. The opinion in the Alston case'however, sustained the Act solely on the basis of the federal taxing power.17 United States v. Doremus, supra, n. 16, at 95.
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The majority opinion stated:
The act may not be declared unconstitutional because its effect may^ be to

accomplish another purpose as well as the raising of revenue. // the legislation
is within the taxing authority of Congress�that is sufficient to sustain it.18

[Emphasis added.]
The case before the Court involved a physician who was alleged to

have prescribed narcotics to an addict. To the majority, the indirect

regulation of medical practice was incidental to the collection of the
revenue. Indeed, the Court, in its opinion said that an addict given a

large number of prescriptions "... might sell some others without pay
ing the tax, at least Congress may have deemed it wise to prevent such
possible dealings because of their effect upon the collection of the
revenue."19 The minority, however, felt that the so-called exception in
favor of physicians was, in reality, an indirect regulation of the practice
of medicine. In effect, the Congress left it to a judge or jury to decide
whether in a particular instance the prescription was proper medication
or not.
Even the "liberals" had occasion to regret some of the broad language

in the first decision. In 1922 Dr. Morris Behrman was charged with

unlawfully selling to an addict, by means of prescriptions, large quantities
of heroin, morphine and cocaine. The indictment did not in terms chal-

18 Id. at 94. A few years later the Court, speaking through Mr. Chief Justice Taft,
had this to say about the scope of the Act:

"In interpreting the Act, we must assume that it is a taxing measure, for otherwise it
would be no law at all. If it is a mere act for the purpose of regulating and restraining
the purchase of the opiate and other drugs, it is beyond the power of Congress and must be

regarded as invalid, just as the Child Labor Act of Congress was held to be, in Bailey,
Collector, v. Dresel Furniture Company, 2S9 U.S. 20. Everything in the construction
of � 2 must be regarded as directed toward the collection of the taxes imposed in � 1 and
the prevention of evasion by persons subject to the tax. If the words cannot be read as

reasonably serving such a purpose, � 2 cannot be supported.
"The importation, preparation and sale of the opiate, or other like drugs, and their

transportation and concealment in small packages, are exceedingly easy and make the

levy and collection of a tax thereon correspondingly difficult. More than this, use of the

drug for other than medicinal purposes leads to addiction and causes the addicts to resort

to so much cunning, deceit and concealment in the procurement and custody of the

drug, and to be willing to pay such high prices for it that, to be efficient, a law for taxing
it needs to make thorough provision for preventing and discovering evasion of the tax�

as by requiring that sales, purchases and other transactions in the drug be so conducted

and evidenced that any dealing in it where the tax has not been paid, may be detected and

punished and that opportunity for successful evasion may be lessened so far as may be

possible." Nigro v. United States, 276 U.S. 332, 341-344 (1928).
19 United States v. Doremus, 249 U.S. 86 (1919).
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lenge the good faith of the physician and did not contain the allegation
that the prescriptions were not issued in the course of professional
practice only. A demurer to the indictment was sustained in the district

court, but the Supreme Court reversed upon the ground that a prescrip
tion did not protect a physician and that the indictment sufficiently
alleged that the prescription was not for legitimate medical purposes.20
Mr. Justice Holmes, in a dissenting opinion in which Justices McRey-
nolds and Brandeis concurred, felt that the Court had gone too far
because it made a prescription, given honestly but foolishly, a crime.
It seemed to Holmes that the court had created "a crime . . . without
a word of warning."21 On the facts of the case, because of the enormous

quantities of narcotics which Dr. Behrman had prescribed, he thought
that the Government could have directly challenged the good faith of
the doctor which would have placed the issue in the hands of a jury; but
if, as the Government contended, the Act made any prescription given
to an addict one which was not in the course of medical practice, the
field of medicine was too closely controlled and ". . . Congress meant
to strain its powers almost to the breaking point. . . ."22
A few years later, the Court saw the justice of the warning. Another

physician, Dr. Linder, had actually been convicted for prescribing three
tablets of cocaine to an addict. The indictment, as in the Behrman case,
did not specifically challenge the good faith of the physician or deny
that the sale was, in the course of professional practice only. The Govern
ment again broadly contended that any prescription to an addict
was not in due course of "professional (medical) practice" and
therefore was a violation of the statute. The Court of Appeals for the
Ninth Circuit�our own court of appeals�affirmed the conviction. But
the Supreme Court reversed. And, in so doing, the Court asserted that
not every prescription to an addict was a violation of the law. The
opinion clearly deems such a construction of the statute to be unconstitu
tional23 and warns the Government that the control of medical practice
is beyond the federal power.24 The Court was emphatic that the narcotics
act must be viewed and interpreted as a revenue measure alone, whose
". . . provisions must be reasonably applied with the primary view of
enforcing the special tax."25 They found "no facts alleged in the indict-

20 United States v. Behrman, 258 U.S. 280 (1922).
21 Id. at 290.
22 United States v. Jim Fuey Moy, 241 U.S. 394, 402 (1916).
23 Linder v. United States, 268 U.S. 4 (1925).
2* Id. at 18.
25 Id. at 22.
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ment sufficient to show that petitioner had done anything falling within
definite inhibitions or sufficient materially to imperil orderly collection
of revenue from sales."26
The courts were from this time on determined to keep the object of

the statute in proper perspective. In the trial of a Kansas City man

accused of selling a pound of gum opium to a government undercover
agent, the judge over-emphasized the nefariousness of the narcotic traffic

by saying that "... Congress felt the need of a law that would ... aid
... in a suppression of such traffic in so far as it was designed for the

purpose solely and alone of feeding the appetite of those who were ad
dicted to the use of such drugs.27 The court of appeals disapproved the

instruction,28 stating that ". . . whatever moral effect is attained by
prosecution under the law in question is purely incidental to the declared

purpose of the law and the constitutional limitation of the national law

making power."29
These cases show the injustices that can be committed against practic

ing physicians under the federal law. Years ago, the medical officer of the

city of Los Angeles established clinics for the purpose of assisting
indigent drug addicts by supplying to them their daily minimum needs.

Physicians who were members of these clinics were prosecuted for viola
tion of the federal law.30 One of the first narcotics cases I tried as a

judge of the United States district court, in 1936, involved a physician
who had been requested by the City Health Officer \to prescribe and did

prescribe for certain addicts, after the clinic had been discontinued and
who was charged with violation of the Harrison Anti-Narcotic Act.31

Acquitting him, I said:
What the law punishes is not bad judgment in a physician, but bad faith. And
the bad faith must appear. I agree with counsel for the government that circum
stances may arise where, from the unexplained number of prescriptions, the
unlimited amount, the relationship of the parties, an inference of bad faith might

26 Id. at 22-23.
27 Nigro v. United States, 7 F.2d SS3, 559 (8th Cir. 1925).
28 See note 26 supra, 268 U.S. at 22-23.

29 Nigro v. United States, supra, note 27. Other courts have approved such instruction.

See Oliver v. United States, 267 Fed. 544, 546 (4th Cir. 1920) ; Trader v. United States,
260 Fed. 923, 925-926 (3d Cir. 1919). The Court of Appeals for the Ninth Circuit in Du

Vail v. United States, 82 F.2d 382, 385 (9th Cir. 1936), while approving the instruction

felt that, in view of the conflict of authority, "the trial courts should be advised not to

give such an instruction."
30 Gary v. United States, 86 F.2d 461 (9th Cir. 1936).
31 United States v. Anthony, IS F. Supp. 553 (S.D. Cal. 1936).
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be drawn without any other evidence. But I do not think that the law compels
such a conclusion as a finding�a dogmatic, irrevocable conclusion�to be drawn

in all cases where the prescription is not limited to one dosage or several dosages.
Where there is an explanation, the law relegates us to the position of having to

determine, as the trier of facts, in the light of such testimony as has been

presented by the experts in this case, and in the light of all the circumstances
of the case and the testimony of the physician himself, whether or not there
was good faith.32

From what has been said, these matters are evident: That, except
ing control of imports of opium and other drugs under the Pure Food
and Drug Act,33 Tariff Acts34 and Drug Control Acts passed to comply
with the obligations of the United States under international conven
tions35�the major control exercised by the Federal Government through
the Harrison Anti-Narcotic Act and its successors is indirect. The Con

gress has no right to control the sale of narcotics other than in inter
state or foreign commerce. Nor can it regulate the practice of medicine.
What the federal law punishes, in the first place, is damage to its
revenue. Its action affects only indirectly traffic in narcotics and the

practice of physicians in prescribing them. So when we consider what

scope is being given to the Narcotics Act by the Federal Government,
we must examine it to see whether the Act is being kept within the
bounds of a revenue measure or if the indirect object has supplanted
entirely the direct end and only constitutional basis for its existence.

II
The Inapt Federal Penalties

The problem of punishment for crime has confronted legislators since
the beginning of time. The old aim was "punishment to fit the crime."
The theory was immortalized by Sir William S. Gilbert in the famous
satirical couplet in which the Mikado, after extolling his own virtues,
"A more humane Mikado never, Did in Japan exist", sings,

"My object all sublime
I shall achieve in time�

To let the punishment fit the crime,
The punishment fit the crime."36

32 Id. at 559-560.
33 35 Stat. 614 (1909), 21 U.S.C. �� 171 et seq. (1952).
3* 52 Stat. 1077 (1938), 19 U.S.C. � 1001 flfl 23 and 24 (1952).
86 56 Stat. 1045 (1942), 21 U.S.C. �� 188 et seq. (1952).
36 Gilbert, "The Mikado," Act II, in Complete Plays of William S. Gilbert 382 (Modern

Library ed. 1936).
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Under this concept, severity of punishment becomes the dominant
characteristic of criminal law. Often, in the past, and to some extent in
the present, it has taken the form of vengeance.37 The modern approach
is to substitute the norm, "punishment to fit the criminal." As two

modern students of the problem have put it,
Punishment is no longer just in itself. We can, therefore, conclude with Holmes
that "there can be no case in which the lawmaker makes certain conduct criminal
without his thereby showing a wish and purpose to prevent that conduct. Preven
tion would accordingly seem to be the first and only purpose of punishment."
. . . Punishment cannot be justified as retributive, nor can retribution properly
be the ultimate end of the criminal law. The end of the criminal law must

be the common good, the welfare of a political society determined, of course,

by reference to its constitution. Punishment can be justified only as an inter
mediate means to the ends of deterrence and reformation which, in turn, are

means for increasing and preserving the welfare of society; the infliction of pain
may be only one of many kinds of treatment which serve this purpose.38

The fruit of the modern attitude has been individualization of punish
ment, and the establishment of methods which enable the judge, through
indeterminate sentences and probation, and through parole, to impose
the punishment that will prevent the particular individual from com

mitting an offense in the future.
The indeterminate sentence, which has been a part of California law39

for many years, does not exist in the federal system. However, proba
tion40 and parole41 are recognized. The first is exercised by the judge,
the other by the parole board created by the Congress. As punishments
are ordinarily between a minimum and maximum, the problem of the

judge is to determine the quantum of punishment in each case, unless
he decides to grant probation. But even within this realm, the Congress
has not allowed full scope to the exercise of judicial discretion.
Most of the prosecutions for narcotic violations are under the Internal

Revenue Code.42 By a recent amendment known as the Bogg's Act, Con
gress has curtailed the judicial discretion by increasing the penalties 43

37 See Yankwich, Changing Concepts of Crime and Punishment, 32 Georgetown L.J.
1 (1943) ; Yankwich, The Federal Penal System, 10 F.R.D. 539, 541-545 (1950) ; Cantor.

Crime and Society, 241-242 (1939).
33 Michael and Adler, Crime, Law and Social Science 351-352 (1953).
89 Cal. Penal Code � 1168.

40 is U.S.C. �1 3651 et seq. (1952).
41 18 U.S.C. �� 4201 et seq. (1952).
42 int. Rev. Code of 1954 � 4721.
43 Int. Rev. Code of 1954 � 7237(a).
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Thus, for instance, instead of a maximum fine of $2,000 or imprisonment
for not more than five years or both, in the discretion of the court, the
law now provides for both fine and imprisonment. The imprisonment
must be for "not less than two or more than five years." For a second

offense, the fine remains the same, but the imprisonment is for "not less
than five or more than ten years." For subsequent offenses, the fine is
still the same, but the imprisonment is for "not less than ten years or

more than twenty years."44
If these increased penalties are envisaged in the light of the sole

constitutionally-valid purpose of the Act�collection of revenue�we

have a strange situation which is fraught with possible danger for the

validity of the Act. It can conceivably be seen that a future Supreme
Court, determined to delimit the scope of federal power, would question
whether obligatory penalties of ten, five or even two years are consistent
with the revenue purpose to collect small registration fees. Rigid and
severe penalties have never acted as a deterrent. Flexible penalties, on
the contrary, aid individualization. Mandatory penalties limit the power
of the judge and place him in a position where he cannot individualize

punishment intelligently or effectively. There are cases of first offenders,
or even of subsequent offenders, in which the minimum penalty is not

justified. So the only alternative of the judge, in such cases, is to grant
probation. But here again, the Congress has limited judicial power by
providing that, upon conviction for a second or subsequent offense, proba
tion shall not be granted. Either probation is a good corrective method
or it is not. If it is, and the Congress seems to have recognized it as such
by enacting the probation statute, it should not tell the judge when to

exercise it. In a government having as many enforcing agencies as the
United States has, the attitude of each particular agency is that probation
shall not be used in offenses dealing with its activities. But the Congress,

44 Ibid. Despite the attack on it by certain law-enforcement officers, probation is an

effective method of rehabilitation. The Survey of Release Procedures made by the Attorney
General of the United States recommended its more extensive use rather than its curtailment.
"Prisons today are a success as custodial institutions for dangerous criminals but as

forces for rehabilitating offenders, they stand as sordid reminders of failure. Many men

are being sent to prison only to come out worse social misfits than when they entered.
Now that these facts are recognized, it becomes increasingly apparent that the basic

principles of probation are sound and that its use should be widely extended rather than
curtailed. Probation must play a large part in any program which aims at the ultimate
control of crime. As Attorney General Cunimings recently pointed out:
" 'Probation is a method of discipline and treatment.' " 2 Att'y Gen. Survey of Release

Procedures 471 (1939).
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except in denying probation to recidivists, has made the probation law
applicable to all offenses and rightly so. For just as there is no stage
of degradation or depravity at which God's grace and mercy cannot
reach a person, there is none in which probation may not properly be
exercised. To say that it shall not be exercised after the first offense is
to re-enthrone vengeance as a basis for punishment, which modern penol
ogy has sought to abandon.
The great criticism of allowing judges discretion in imposing sentences

is that they are too lenient. The record does not support this charge.
Of course, so long as the Congress does not choose to enact an indeter
minate sentence law, or to leave the determination of a sentence to a

board which is to decide on the actual sentence between a maximum
and a minimum after a complete study of each individual defendant,
there will be variance between the sentences imposed by judges. This, of
necessity, stems from the dissimilar personalities of judges and the

divergence of their methods of approach.
A study of California state statistics has shown that on the average,

in California, after the adoption of the indeterminate sentence law, the
sentences of parole boards were higher than those imposed previously
by the judges. This is also true of other parole states.45
The Bureau of Federal Prisons lists each year the average sentences

by judicial circuits and districts. While there is variance between circuits
and districts and between judges in the same district, the report for the
fiscal year ending June 30, 1952, shows that the average sentence for
all offenses during the period was 21.4 months. The average sentence for
violation of the Marihuana Act was 30 months. And the average for
other narcotics was 37.8 months. In the Ninth Circuit as a whole�to
which our court belongs�the average for marihuana was 27.1 months
and for other narcotics 41.1 months. The average for the Southern
District of California as to marihuana was 18.8 months and 37.1 months
for others.46
A study of the sentences imposed by the judges of the Southern

District of California for a period of two years, between October 1, 1951,
and September 30, 1953, indicates, that, without segregating the convic
tions for marihuana from other narcotics convictions, the average is 32.46
months. The lowest sentences were imposed in the southern division of

45 Yankwich, Changing Concepts of Crime and Punishment, 32 Georgetown L.J. 16-17

(1943).
46 Federal Prisons 80-83, tab. 22 (19S2).



1954] Narcotics and the Federal Law 11

our district, and, in many instances, by judges from districts other than

California, sitting there. The number of probations granted was 19 out

of a total of 226 defendants sentenced.
These facts do not call for fettering judicial discretion. After all, under

the constitution, the judicial function is performed by judges. It would
be unhealthy for a democratic society to allow the prosecutor's or the

policeman's viewpoint to control the administration of criminal justice.
Should this happen, we would be in a totalitarian state.

All judges distinguish between the addict and the commercial supplier.
And an analysis of the figures will show that the disparity between our

averages and the national averages arises from the fact that we impose
lighter sentences in marihuana cases. The reasons are several. Marihua
na has only been recently added to the list of drugs which are made tax

able under the federal acts and subject to federal control. Medical
authorities are in agreement that marihuana addiction does not present
the problems which the derivatives of opium and other active alkaloidal
drugs present.47 In the countries to the south of us, the use of marihuana
is very common. Americans, especially border residents, who go over to

Mexico, including soldiers, are often caught with a few marihuana ciga
rettes in their pockets, which they bought on a "lark." In the circum-

47 Reichard, Some Myths About Marihuana, 10 Federal Probation 15 (Dec. 1946).
A study of the 1953 Report of the Bureau of Federal Prisons covering the fiscal year

ending June 30, 1953�the last published�indicates the consistency of the pattern with

regard to sentences in cases involving narcotics. The average sentence imposed for all
offenses throughout the federal judicial system during that year was 22.2 months. The

average for marihuana was 35.0 months, for other narcotics, 42.8 months. In the Ninth

Circuit, the average for marihuana was 32.0 months, for other narcotics, 39.0 months. The

average for the Southern District of California for marihuana was 27.0 months and for

other narcotics, 32.9 months.

Thus, the distinction in the sentences between marihuana and other narcotics continues.
The slight increase both in the national average and the average for the Ninth Circuit
does not indicate the result of a "drive" to "toughen" sentences of the type which narcotic

agents in the public press continually urge. Rather, it is accounted for by the fact that
the cases before the courts were of the type which the judges, considering them individually,
deemed more serious. This happens all the time. I know, for instance, of one case in

April 1954 in which one of our Southern District Judges imposed a sentence of twenty-five
years in a serious case of narcotic sales. That the increase in sentences is due to this factor
is also evidenced by the fact that the number of commitments in the Ninth Circuit for
both marihuana and other narcotics has increased. There were for 1952, 83 marihuana
commitments and for 1953, 112; for other narcotics, 138 for 1952 and 187 for 1953. The

larger number of cases would result in a larger average as it would bring before the court

a larger number of aggravated cases in which larger sentences are called for. Ultimately,
not "drives" but consistency of handling is the wisest policy in law enforcement.
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stances, the judges do not feel that harsh punishment is warranted.
There is also the fact that California has, since 1939, had a very effective
state narcotics statute.48 Technically, a man may be guilty of violating
the federal laws by the same acts by which he violates the state law.

And repeatedly, we have declined to heed the plea of defendants who
have argued that, because they had been punished under the state law,
they should either not be punished at all or very lightly for a federal

violation arising out of the same act. The answer has been that the laws

of two sovereignties are involved and punishment for violation of one
does not exclude the punishment for the other.

Despite this technical justification for dual prosecutions of addicts and

suppliers, from a practical standpoint federal prosecutions should not be
resorted to except in cases involving large commercial interstate illegal
activities. It must be remembered that the federal narcotics law owes

its existence and its scope to the fact that it is ostensibly a revenue

measure. It should not be exploited to reach in and control local activities
which in this and other fields should be handled by the local police force.
It is true, many criminal activities involve both violations. There are few
local frauds which do not involve use of the mails, but the Government
does not, as a rule, undertake to prosecute them unless the mails were

the chief instrumentality of the fraud. The Federal Government cannot

supplant entirely local and state authorities. If it took over local law

enforcement, the Federal Bureau of Investigation and other federal

enforcing agencies would have to be expanded into a federal police
48 Cal. Health and Sanitation Code �� 11,000 et seq.; Cal. Penal Code, app., 834 et

seq. California does not invalidate a conviction for use of evidence obtained by illegal
search or seizure. See People v. Haeussler, 41 Cal. 2d 252, 260 P.2d 484 (1953) ; People
v. Curley, 114 Cal. App. 2d 577; 250 P.2d 667 (1952); People v. Kelley, 22 Cal. 2d 169,
137 P.2d 1 (1943); People v. Mayen, 188 Cal. 237, 205 Pac. 435 (1922). Thirty-one other

states follow the same rule. See Wolf v. Colorado, 338 U.S. 25, 29 (1949) ; 7 C.J.S.,
Searches and Seizures �� 5(a) and (b). By contrast, the Fourth Amendment to the Consti
tution of the United States condemns unreasonable searches and seizures. Searches and

seizures without a warrant, obtained upon a showing of probable cause, are forbidden.

And use at a trial of evidence obtained without proper search warrant or incidental to a

lawful arrest, invalidates a conviction in a federal court. United States v. Rabinowitz,
339 U.S. 56, 63-64 (1950); Harris v. United States, 331 U.S. 145, 150 (1947); Weeks

v. United States, 232 U.S. 383 (1914). So state arresting officers have more latitude than

federal officers. But if a federal agent assists local police officers in making an illegal search,
the local officers become agents of the federal government and the conviction obtained with

the aid of the evidence secured illegally will not stand. See Lustig v. United States, 338

U.S. 74 (1949) ; Byars v. United States, 273 U.S. 28, 32 (1927) ; 79 C.J.S., Searches and

Seizures 782. And see Johnson v. United States, 333 U.S. 10 (1948).
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force of great magnitude that would affect the lives of our citizens in

a manner in which Americans, used to local self-government, would
resent. The conclusions of the investigative agencies, such as the Senate
crime investigating committee (the Kefauver Committee) and others
who have dealt with the problem of crime, is that, in the main, law
enforcement is a local and not a federal problem.

Ill

The Appropriate Sphere of the Federal Government

The realm in which the Federal Government is most effective in nar

cotics control is in implementing international conventions which limit
the production of drugs and in providing for institutions which care for
narcotic addicts.
Because opium, one of the greatest sources of active alkaloidal drugs,

is a cash crop of countries like China and Italy, the problem is interna
tional and not much can be achieved until these opium-producing coun

tries reduce production. Smuggled drugs form the principal source of

supply of illicit traffic in the United States.49
The Federal Government has been the initiator of international con

ventions on narcotics since 1909. The basis of present international
control is the Manufacturing Limitation Convention of 1931, now ratified
or acceded to by the United States and seventy-two other countries. The
Convention created a system of regulations for the narcotic drug industry
extending over the whole world. It contemplated the adjustment of world
manufacture to legitimate world demand and the control of all channels
of distribution, both national and internal; it provided a system of sta
tistical recording of all manufacture, consumption, importation and ex

portation of narcotic drugs, both national and international; and it
entrusted to international organs the task of supervising and coordinating
the working of the whole machinery throughout the world.
Added to this agreement is the Protocol of 1948 whereby new drugs

found by The World Health Organization to have dangerous addiction-

liability are brought under the control imposed by the 1931 Convention.50

49 Tennyson, History and Mechanism of International and National Control of Drugs
of Addiction, 5 Am. J. of Med. 578, 581 (1953).

50 Id. at 582. The international conventions on narcotics at which the United States
has been represented are the following:
The Hague Convention 1912.

Obligations were undertaken by the contracting powers to enact effective laws or regula
tions for control of the production and distribution of raw opium, of preventing the export
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The ultimate aim toward which the United States is working through
the United Nations Commission on Narcotic Drugs is to limit the produc
tion of drugs to the world's medical and scientific needs.51
The second area in which the Federal Government has been effectively

helping clear up the narcotic problem is in a rehabilitation of the addicts

through hospitalization in two federal institutions. These hospitals in
Fort Worth, Texas, and in Lexington, Kentucky, care for ( 1 ) those who,
on conviction, are sentenced to confinement in such institutions, (2) those
who are ordered to submit to such treatment as a condition of probation,

of raw opium to countries which shall have prohibited its entry and to restrict both

import and export of raw opium to that made by duly authorized persons.
The Geneva Narcotic Convention of 1925.
The American delegation to the conference was not authorized to sign any agreement

which failed to recognize the necessity of controlling the production of raw opium in such
a manner that there would be no surplus available for non-medical and non-scientific

purposes. Unable to secure such a provision the United States delegation withdrew from
the conference.
The Geneva Convention of 1931.
"All countries (including non-parties) were obliged to furnish annual estimates by August

first of each year to the Permanent Central Board at Geneva showing their needs for
each of the stated derivatives of opium and coca leaves for the ensuing year and these
needs were to be based solely on medical and scientific requirements. A Supervisory Body
examined these estimates and had the right to require of any country further information
or details in order to make the estimate complete or to explain any statement made therein.

The Supervisory Body was directed to transmit to each of the parties a statement containing
the estimates for each country and, if it considered necessary, an account of any explana
tions given or required and any observations it might desire to make in respect of any
such estimate or explanation. Thereafter each country was obligated to Umit its manufacture
of each of the drugs in accordance with the estimate furnished for the particular year.
Statistics of actual manufacture, consumption, importation and exportation of the drugs
were required to be reported periodically to the Permanent Central Board which had the

right to ask any country for explanations; and if the Board found that any country was

exceeding its estimate, it was required to notify that fact to all the other parties who
would not, during the year in question, authorize any new exports to the offending country.''
Protocol of 1946.

All functions assigned under the several conventions to organs of the defunct League of

Nations were transferred to corresponding organs of the United Nations.

Protocol of 1948.

New synthetic drugs were brought within the 1931 convention provisions.
51 Today the manufacture in this country of synthetic drugs, methadon, nisentil,

dromoran, and demerol which have addiction-liability present a grave problem. The Bureau

of Narcotics plans to have introduced at the next session of Congress a law which would

directly limit local manufactures. The Bureau would argue that the constitutional basis

for such a law would be the implementation of obligations assumed in the Protocol of 1948.
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and (3) patients who apply voluntarily for treatment. The statute

authorizing the Surgeon-General to provide for the "care, protection,
treatment, and discipline of" addicts commands: ". . . Such care and
treatment shall be provided at hospitals of the Service especially equipped
for the accommodation of such patients and shall be designed to rehabili
tate such persons, to restore them to health, and, where necessary, to
train them to be self-supporting and self-reliant."52
The oldest institution, at Lexington, Kentucky, was opened May 25,

1935. From that date to January 1, 1948, there have been 11,341 indi
vidual addicts admitted and a total of 19,482 first and readmissions.
Included in this total are 2,199 admissions of women patients. From

July 1, 1947, to January 1, 1948, out of a total of 1,324 persons admitted
to that institution, 960 were voluntary patients. The classification of the
others was:

Violation of Narcotic Laws 312
Violation of Marihuana Tax Laws 20
Other Crimes 32

It is the conclusion of those in charge that, while recidivism is high, a
large number of addicts are cured of the habit. The Medical Officer in

charge at the Lexington institution wrote some years ago :

. . . Our latest study of patients discharged during the years 1942 through 1946
indicates that 22.3 percent of the men and 29.8 percent of the women, excluding
voluntary patients who left against advice, are reliably believed to have relapsed
to using drugs. The status of 42.6 percent of the men and 33.6 percent of
the women is unknown. While this may seem to show a disappointingly small
number of ex-patients known to be off drugs, it must be remembered that the
natural tendency for ex-patients is to disappear or fail to respond to inquiries of
this sort.
Of considerable importance in our follow-up studies is the fact that 54 percent

of discharged men and 61.5 percent of discharged women have not been reported
to have been admitted to any other institution because of the drug addiction or

held for any law violation. These figures are believed to be significant inasmuch
as it is believed that few addicts can continue their addiction for long periods
without coming to the attention of law-enforcement officers. Consequently, it
is believed that a fair proportion of those on whom no follow-up information is
obtained represents patients who have not relapsed to the use of drugs.53
[Emphasis added.]

�2 58 Stat. 698 (1944), 42 U.S.C. � 257 (1952). The contribution of the Federal
Government by providing hospitals for addicts is highlighted against the lack of such
institutions in the various states. As far as is known only New York and New Jersey
are beginning to hospitalize addicts on a substantial scale.

53 Vogel, Treatment of the Narcotic Addict by the U.S. Public Health Service, 12
Federal Probation 45 , 48-49 (June 1948).
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Voluntary commitment is an important innovation in the law enacted
in 1944. Addicts admitted to hospitals as voluntary patients must sign
a pledge promising to submit to treatment for the maximum of time

estimated by the Surgeon-General to be necessary to effect a cure. But

the Government may not force them to stay there against their will. The

addidt may be required to pay for his subsistence, care and treatment.

Confinement under this section cannot be used against the addict in a

proceeding in court. It is not considered punishment and his admission
for treatment does not risk forfeiture or abridgement of his rights as a

citizen.54
A Protestant minister, who is Chaplain at the United States Public

Health Service Hospital at Lexington, Kentucky, recently paid this
tribute to the efficacy of the Government's endeavors in this field:

I believe that the United States Public Health hospital service is the best treat
ment yet found for the narcotic habit and that this would be strongly confirmed

by all who have made a close study of its work.
And along with this statement as a chaplain dealing with the religious side,

let me also add my own conviction that this narcotic business for the individual
addict needs more than personal resolve, or laws, or doctors to solve it. In
addition to other recognizable factors in it, it is a sickness within the soul and
needs the soul's healing for full security and happiness.55 [Emphasis added.]

IV

The Remedy

The quotation just given is the clue to the entire narcotic problem.
Drug addiction is a disease. We fail because we treat it as a crime.
Success in the future, as in the past, will depend upon treating the addict
as a sick person and viewing his problem with understanding and compas
sion. In this approach religion as exemplified by the statement just given,
agrees with the conclusions of science. What a former Medical Director
of the Hospital at Lexington wrote about the marihuana addict may be
applied with great cogency to the drug addict in general:

If we regard him, solely by reason of his addiction, as a degenerate, a pervert,
an unpredictable specialist in violence, we may perpetuate his addiction by
making life at a nonaddictive level too difficult even for a normal person to
endure. If we permit him to be treated realistically, regard him as a sick man

to be helped, his lack of self-control to be supplemented by judicious and well-
timed detention in a proper institution, and this to be followed by realistic

54 58 Stat. 701 (1944), 42 U.S.C. � 260.
55 Corey, A Chaplain Looks at Drug Addiction, 15 Federal Probation 17, 24 (Sept. 1951).



1954] Narcotics and the Federal Law 17

helpful supervision, he has an excellent chance for rehabilitation. He can become
not a liability, but an asset to Society.56

The purpose of this article has been to show in what areas the federal
and state governments are most effective in their control of narcotism.
But it must be admitted that neither international limitations on supply
nor hospitalization for addicts, nor rigid local control of illicit use and
sale are ultimate answers. The sources of drugs can never be entirely
dried up so long as there is medicinal use for opiates. In some way or

other, the unscrupulous everywhere will keep the supply going in the
future just as they have in the past.
Narcotism is an escape from reality. It may stem from inability of

bewildered, tormented persons to cope with the stresses and anxieties
which are a component part of our social life. In brief, maladjustment
to society, or to the group to which the individual belongs, is the chief
source of drug addiction. Self-transcendence�the desire to be other than
oneself whether higher or lower�is a common trait of humanity.57 It

may lead to saintliness or deviltry. To many people who lead a life that
is drab, drug addiction may be the means for self-transcendence.58 Social
adjustment involves a two-faceted problem�that of the individual who

adjusts and the environment to which he does adjust. We are willing to

recognize the problem in the individual, but we avoid admitting respon
sibility for the social frustrations which may cause the maladjustment.59

56 Reichard, Some Myths About Marihuana, 10 Federal Probation IS, 22 (Dec. 1946) .

57 Huxley, The Devils of Loudin 64-93, 313-317 (1952).
58 "Most men and women lead lives at the worst so painful, at the best so monotonous,

poor and limited that the urge to escape, the longing to transcend themselves if only for a

few moments, is and has always been one of the principal appetites of the soul. . . . And
for private, for every day use there have always been chemical intoxicants.

"Ideally, every one should be able to find self-transcendence in some form of pure or

applied religion. In practice, it seems unlikely that this hoped for consummation will ever
be realized." Huxley, Doors of Perception 49, 54 (1954).

89 A noted psychiatrist has stated the problem in this manner:

"We psychiatrists are fond of a slogan: 'adjust to reality.' But whose reality must one

adjust to? The reality of Mr. Carefree was quite different from that of Mr. Careful.
The reality of the predatory and acquisitive is different from that of the gentle and self-

denying, that of the monk is not that of the hedonist, nor does the devoted wife of a

philosopher agree with him as to the validity of their respective realities. ... If a society
is psychopathic, foolish, or criminal, as all societies are to a degree, must one adjust to
that psychopathy or foolishness or cruelty? . . . Was it normal to adjust to the Germany
of Hitler, to become a servant of the state, to lose personal worth, to believe in oneself
and one's kind as the only Volk, to 'heil' Hitler all day long, and to crush everything
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Until we do, neither the problem of crime in general nor that of narcotism
in particular can be met successfully.60
And ours is the task, the responsibility by means of education, social

betterment and other corrective measures, to find means for the prospec
tive drug victim to sublimate the desire to escape or to transcend himself
�whichever be at the basis of his narcotism�and turn it to something
socially desirable. If we do this, perhaps its effect upon our own thinking
may be as revolutionary as it was upon the Chaplain after seven years
of dealing with the victims of the drug habit at close range. We, too,
may discover a new meaning to the command to be our "brother's

keeper."
individual and original in oneself, except as it gave the state more power? ... Is it normal
to adjust to the stupidities of Main Street, or to the hidden notions of the provincialism
which form the backdrop both for wholehearted lust and for fierce asceticism? . . .

Society expects man to be a passive social animal who believes like the people of the Field

in Jurgen that 'to do what you have always done' and 'what is expected of you' are the

twin rules of life. This, of course, is not true. The wanton crucifixion of impulses, the

unnecessary blocking and frustration of the drives and urges, are an evil that reflects itself

in sophistication, ennui and boredom, dissatisfaction, melancholy, fatigue, anxiety and

neurosis. The emotions and the inner visceral drives of mankind are not always amenable

and often resist, overtly or covertly, the admonitions to behave properly. A man may be

finally disciplined out of emotional expression and become a stolid passive personality, or
he may be conditioned into irritability, exploding with violence into emotional expression
of an adverse and disorganizing type.
"Government and discipline are absolutely essential, lest men be plunged into habits of

sensuality and disorganized yielding to impulse. Without them there would be a minor war

whenever two people met or attempted to live together. With them we have civilization,
and I prefer civilization, with all its terrible cost, to raw animality. All the things I love,�

order, beauty, literature, art, music, and science�otherwise could not be. But a good
bookkeeper stresses liabilities as well as assets, and the liabilities of civilizing the human

being are very great indeed." Myerson, Speaking of Man 95-97 (1950).
60 13 Nat'l Committee on Law Observance and Enforcement Rept. on Causes of Crime,

v. 1, 138-139 (1931); Lukas, Crime Prevention: Who Prevents What?, 12 Federal Proba

tion 19 (June 1948) ; Pescor, Abnormal Personality Types Among Offenders, 12 Federal

Probation 3 (June 1948) ; Pescor, Relation of Mental Illness to Delinquency and Crime,
17 Federal Probation 14 (Sept. 1953).



JUDICIAL VERSUS ADMINISTRATIVE DETERMINA
TION OF CONTROVERTED CLAIMS TO

UNITED STATES CITIZENSHIP
Gilbert Zimmerman*

"Not only is United: States citizenship a 'high privilege', it is a priceless treasure."

So remarked Mr. Justice Black,1 adding the comment that our citizen

ship is enriched by the ideal which gave birth to the constitutional pro
vision for an independent judiciary, with authority to check abuses of
executive power, and issue writs of habeas corpus liberating persons
unlawfully held.
But even to one not yet possessed of the "priceless treasure" of

citizenship, Mr. Justice Black continued, the United States has been

"traditionally hospitable," according "a generous and ascending scale
of rights as he increases his identity with our society." The provisions
of the Constitution apply to all persons within the territorial jurisdiction
of the United States, regardless of nationality.2 If a resident, an alien

may invoke our judicial process to determine whether executive action
taken in accordance with a statute to deport him conforms to the due

process requirements of the Constitution. It is to be noted, however,
that due process does not necessarily require that judicial forms of pro
cedure be observed in such a matter.3
On the other hand, it is established that an alien has no right of sub

stance, independent of the permission of Congress, to enter the United
States.4 Even prior actual residence, followed by departure, without
interruption of domicile in this country, gives an alien no vested right
under the Constitution to re-enter. Moreover, as the Court has re

marked in Tulsidas v. Insular Collector concerning the law excluding
aliens from the United States:

The law is in administration of a policy which, while it confers a privilege; is
concerned to preserve it from abuse and, therefore, has appointed officers to
determine the conditions of it, and speedily determine them. . . .5

* LL.B., Georgetown University 1951; LL.M. Georgetown University 1954; Chief
of Investigations, General Branch, Investigations Division, Immigration and Naturaliza
tion Service, United States Department of Justice. The views expressed herein are those
of the author as an individual and not necessarily those of the Department of Justice.

1 Johnson v. Eisentranger, 339 U.S. 763, 791 (1950) (dissenting opinion).
2 Yick Wo v. Hopkins, 118 U.S. 356 (1866).
3 Japanese Immigrant Case, 189 U.S. 86 (1903).
4 Chinese Exclusion Case, 130 U.S. 581 (1889).
5 262 U.S. 258, 263 (1923).
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All this is settled law as to a person whose alienage is established.
However, where a purported alien makes a claim, which is not frivolous,
to United States citizenship, the question arises as to when, and to what

extent, if any, he is entitled to a judicial trial on that issue of fact.
That issue, of course, goes to the very jurisdiction of the administrative
authorities to hold him under the statute dealing with aliens.
Sustained by a pragmatic logic, but without explicit support in con

stitutional or statutory language, the Supreme Court has drawn a

practical, judge-made distinction with respect to the right of a judicial
trial on the jurisdictional fact of citizenship between deportation pro
ceedings on the one hand, and exclusion proceedings on the other.
Several recent cases in the courts have blurred this distinction. Ap
parently, these cases are implicitly based on the concept that nothing
short of a judicial determination can satisfy due process requirements,
where a person seeking entry has a more-than-colorable claim to citizen

ship, and makes a showing that he had a prior residence in the United
States. As shall be noted, these courts have not deigned to explain why,
necessarily, a fair administrative determination could not equally serve

the ends of due process. There is now a conflict between the Second
and the Ninth Circuits on the point. Though some recent opinion has
championed the cause of those courts which hold such a person entitled
to a judicial trial,6 there is another side as well.
United States citizenship is indeed a "priceless treasure." It is the

right to coequal membership, with all of the concomitant rights and
duties of that status, in the body politic of American citizenry. But
when a claim is advanced to that membership, there are two sides to
be considered. On the one side proper determination, whether by the
courts or administratively, of the facts in a case of disputed citizenship
is a matter of serious concern to the person advancing the claim. On
the other side it is likewise a matter of vital interest to all American
citizens that such an issue of fact be rightly resolved, and the truth
established.
We can all agree that a claim to citizenship which is more than color

able ought never be lightly denied. On the other hand, as an earnest

judge has asked, should the "precious fund" of American citizenship
ever be judicially dispensed to anyone who does not establish by clear
and convincing evidence that he is unequivocally entitled to share in it?7
Where a substantial claim to citizenship is advanced in exclusion

� Note [19S0] Wis. L. Rev. 677; Also, 37 Georgetown L.J. 438 (1949).
1 Ly Shew v. Acheson, 110 F. Supp. SO, 59-60 (N.D. Cal. 1953).
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proceedings, the long-settled rule, only now subject to some question, is
that a finding adverse to a claim of citizenship asserted by any person
seeking entry into the United States is conclusive on the courts, if
supported by "substantial evidence" and reached after a fair adminis
trative hearing. This rule was enunciated in the pioneer case of United
States v. Ju Toy.8 That case established these two fundamental proposi
tions: first, that a statutory provision making the decision of adminis
trative officers final in alien exclusion proceedings applies as much to
the factual questions of citizenship as to any other facts disputed in such

proceedings; second, that such a statutory provision is constitutional,
as due process does not require a judicial trial of such a factual issue
in exclusion proceedings.
It has been noted, however, that in deportation proceedings a different

rule prevails. This rule was established in 1922 by Ng Fung Ho v.

White9 as a limitation upon the traditional rule, now obtaining only in
exclusion cases. Ng Fung Ho v. White involved deportation of residents
who claimed citizenship and supported that claim by evidence which, if
believed, entitled them to a finding of citizenship. The decision in the
case was that on such a claim, so supported, the claimants were en

titled as a matter of due process to a judicial trial of the issue. How

ever, the Court reasserted the doctrine of United States v. Ju Toy as

applied to persons seeking entry. The concept of "jurisdictional fact,"
stressed in the rationale of the Ng Fung Ho case, has since been largely
discredited.10 But it has been said that while the "jurisdictional fact"
language of that case must fall, the proposition it established stands
"not upon logic about jurisdiction, but upon a practical judgment that
the Court has held for thirty years without wavering."11 Accordingly,
attention will here be restricted to the judicial approach to the problem

8 198 U.S. 253 (1905).
9 259 U.S. 276 (1922).
10 Under a line of Supreme Court decisions it is largely settled that administrative

agencies may now determine the facts pertinent to their own jurisdiction to act. New
York v. United States, 331 U.S. 284 (1947); Estep v. United States, 327 U.S. 114

(1946) ; Yonkers v. United States, 320 U.S. 685 (1944) ; Federal Power Commission
v. Gas Co., 320 U.S. 591 (1944) ; Railroad Commbsion v. Rowan & Co., 310 U.S. 573

(1940); cf. Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946); Endicott

Johnson v. Perkings, 317 U.S. 501 (1943).
11 Davis, Administrative Law 921 (1951). In St. Joseph Stock Yards Co. v. United

States, 298 U.S. 38, 77 (1936), Mr. Justice Brandeis suggested that there might be a

distinction between a case of infringement of personal liberty and infringement of

property rights, and stated that a person claiming infringement of personal liberty is
entitled to a judicial review.
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of fact finding on the issue of disputed citizenship in exclusion proceed
ings.

The Fact-Finding Problem

A train of cases bearing on the problems of fact-finding in citizenship
claims has arisen from a provision of the Nationality Act of 1940, since
superseded.12 The provision in question, section 503 of the Act, con

ferred jurisdiction on the courts to hear the case of "any person who
claims a right or privilege as a national of the United States" which is
denied "by any Department or agency, or executive official thereof, upon
the ground that he is not a national of the United States . . . regardless
of whether he is within the United States or abroad." The problems
raised in the cases sanctioned by this section have required the courts

considering them to give thought to the standard of proof to be applied.
Particularly where the claim to citizenship is asserted on the basis of
alleged birth abroad to a United States citizen parent, cases fall fre

quently into a category where claims are "easily fabricated and difficult
to disprove, or . . . are evidenced merely by oral testimony of interested
witnesses as to events long past."13 An ordinary standard of proof (by
a preponderance of evidence) in such circumstances has been declared
the equivalent of applying a judicial rubber stamp to claims of this
nature.14
To meet this problem, a modification in the applicable standard of

proof was recently proposed by Judge Goodman of the United States
District Court for the Northern District of California in the case of

Ly Shew v. Acheson.15 In a lengthy opinion, Judge Goodman drew an

analogy to civil cases "where the wisdom of experience has demonstrated
the need for far greater certainty" than the ordinary standard of proof
affords, and where, consequently, the standard of "clear and convincing
proof" is applied. He asserted that the factors prompting the courts

to exact a higher standard of proof in these other cases are present
to a great degree in cases involving assertions of claims to citizenship
based on birth abroad to a United States citizen parent. He then laid
down the following standard which, he declared, a person asserting
such a claim to United States citizenship must meet, "The standard of
clear and convincing proof . . . should be applied in all cases where an

12 54 Stat. 1171 (1940), 8 U.S.C. � 903 (1952).
13 Ly Shew v. Acheson, 110 F. Supp. 50 (N.D. Cal. 1953).
i* Ibid.
is 110 F. Supp. 50 (N.D. Cal. 1953).
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application invokes the judicial power to affirm such a claimed right of
United States citizenship. . . ,"16

Ly Shew v. Acheson involved two applicants seeking admission to the
United States as American citizens on the basis of a claim that they
were the children born in China of a father who was conceded to be a

United States citizen by derivation. A perusal of a part of the opinion
will give some indication of the effect of the novel (in this setting)
judicial standard which the case proposed:

The Court does not find that the plaintiffs and their witnesses are not telling the
truth. But rather I cannot tell whether they are or not. Their evidence has
neither the satisfactoriness or clarity or convincing character that justifies, in
effect, the conferring of American citizenship.
It may well be that Ly Shew is the father of the two plaintiffs. In denying

the relief asked for ... I am not finding that he is not their father. I am denying
the petition because the evidence does not meet the proper standards. . . .17

Some of the judicial rationale of the Ly Shew case has but question
able support in the authorities cited.18 Nevertheless, the novel applica
tion of the standard of "clear and convincing" proof draws validity from
the analogy made between those civil cases where the wisdom of ex

perience has demonstrated the need for greater certainty than that
offered by the ordinary rule, on the one hand, and those cases arising
under section 503 of the Nationality Act as original suits to establish

disputed citizenship claims, on the other. Such claims indeed are often
in an area where they are easily fabricated and difficult to disprove,
where the only testimony is that of interested witnesses to events long

16 Ly Shew v. Acheson, supra note IS, at 59.
17 Ibid.
18 He argues that the jurisdiction of the courts to declare the citizenship at birth of

a person born abroad to a United States citizen parent, which is conferred by a statute

enacted by the Congress, is substantially equivalent to the judicial jurisdiction to admit
a person to citizenship under the statute establishing the judicial naturalization process.
In support is cited Wong Kim Ark v. United States, 169 U.S. 649 (1898), where
reference is made to the naturalization power conferred on the Congress by Art. I, � 8

of the Constitution as authority for the statutes of the United States conferring citizen

ship at birth on children born abroad of United States citizen parents. This was

written at a time when constitutional doctrine required that all legislative power
derive its power and validity from constitutional provisions. However, it has now come

to be settled constitutional doctrine that Congress may legislate, and the executive may

act, with respect to external affairs, independently of a constitutional grant of powers.
United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). Moreover, it
would appear possible to argue that Congressional enactments on this subject are merely
confirmatory of the common-law rule. See Wong Kim Ark v. United States, supra at 671.



24 The Georgetown Law Journal [Vol. 43 : p. 19

past, and "where the opportunity for fraud and the temptation to per

jury is great."19
Two other district judges have applied the clear and convincing

standard of Ly Shew v. Acheson to cases arising under this provision
of the Nationality Act. Both of these cases likewise involved Chinese

persons claiming United States citizenship on the basis of being children
born abroad to a United States citizen parent. In both instances the

opinions adverted to that of Judge Goodman in Ly Shew v. Acheson
as the basis for this adoption of the standard of "clear and convincing
proof."20 A third recent opinion refers to Ly Shew v. Acheson and inti
mates approval of the standard there laid down.21 Whether the courts

will continue to use this standard is not certain: the time is too short.
At least an intimation of possible disapproval of any "special quantum
of proof" has recently been expressed by the Court of Appeals for the
Ninth Circuit,22 reversing a district court decision. The case in the
lower court, however, was decided prior to the Ly Shew case and the
court had not expressly applied a standard of clear and convincing proof,
although it had posed many of the problems common to this type of

litigation.
The root of many of the difficulties facing the courts in this area lies

in fact-finding problems inherent in determining citizenship claims.
These problems have become particularly acute in cases involving
Chinese persons seeking admission to the United States from China on

the basis of a claim to being children of United States citizen parents.
In Ly Shew v. Acheson Judge Goodman stated that familiar as the court
was with Chinese-interpreted testimony, "it can be categorically stated
that it is well nigh impossible to determine the credibility" of the wit
nesses in such cases.23 Another judge, who had already tried approxi
mately twenty such cases, noted that while each involved a different set
of individuals and an individual set of facts, there was, however, a

marked similarity of facts between them.24 The alleged father returns

19 Ly Shew v. Acheson, 110 F. Supp. SO, 58 (N.D. Cal. 1953).
20 Soo Hoo Yin Deep v. Dulles, 116 F. Supp. 25 (D. Mass. 1953); Wong Gum v.

McGranery, 111 F. Supp. 114 (N.D. Cal. 1953).
21 Lew Mun Way v. Acheson, 110 F. Supp. 64, 71 (SJD. Cal. 1953).
22 Mar Gong v. Brownell, 209 F.2d 448 (9th Cir. 1954), reversing Mar Gong v.

McGranery, 109 F. Supp. 821 (S.D. Cal. 1952). The exact holding of the Circuit Court
was that the District Court had erred in not confining itself to the evidence in the case

before it.
23 110 F. Supp. 50, 55-56 (N.D. Cal. 1953).
24 Mar Gong v. McGranery, 109 F. Supp. 821, 823 (S.D. Cal. 1952).
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to the ancestral village to marry. A child is born, generally a male off
spring, within the year. The father returns to the United States after
the wife conceives for the second time. Other children are conceived,
in some cases, upon subsequent visits to China. When the children are

in their mid-teens, they apply to come to the United States. Usually
the last born child is not seen by the father until arrival in the United
States. Each visit to China produces another "crop" of sons. Ap
parently, there is no impotence, because every visit to China results
in offspring. The offspring are predominantly male. They are all born
in an unknown village where the homes and villages are described as

being alike. There are no doctors, only midwives. All offspring survive
and are strong and healthy.25 It has been indicated that substantially
this same pattern of facts applies to all the Chinese cases pending in
the United States district courts in California.26
A further observation is that ordinarily the Government cannot make

advance preparations for the trial. The only testimony it can produce
is negative, positive testimony to disprove the claim being unobtainable.
A discrepancy in any case is a "poor crutch on which to lean, and in
these cases discrepancies are unreliable."27 The difference in customs,
the difficulties of interpretation, the differences between the Chinese
and western calendars, and the many different names by which the same

Chinese person may be known make it extremely difficult to distinguish
between a significant discrepancy on the one hand, and honest confu
sion on the other.28
Documentary evidence in these cases is practically unobtainable. Most

25 The discussion of these matters in Mar Gong v. McGranery, supra note 24, is both
informative and amusing. The court noted, for instance, that in all the cases before it
there was "no evidence of a visit to China on the part of the male American-Chinese
which failed to produce an off-spring"; that while public health facilities were unknown
in the villages, yet children's diseases apparently were also unknown; that "none
of the sons before this court ever admits having experienced an illness"; that "these
people live a charmed life"; that "for each birth or pregnancy ... a strong, healthy
robust individual results . . . who later presents himself for admission into the United
States." At 823.

2� Ly Shew v. Acheson, 110 F. Supp. SO (NJD. Cal. 1953).
27 Mar Gong v. McGranery, 109 F. Supp. 821, 823 (S.D. Cal. 1952).
28 Mar Gong v. McGranery, supra note 27, explains the source of some of the honest

confusion. Often it is the difference in custom or usages. Often, too, the witnesses are

very literal. A man does not "see" his wife until she raises her veil and he sees her
face; a man testifies that he lives at, say, east 45 Street, while it later develops that the
term "east" was used by him to designate the side of the street on which his residence
is situated. At 825.
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of the plaintiffs in the suits pending in the California district courts in

1953, for example, claimed birth in villages unknown to the United
States authorities and not locatable on available maps. Applications for

certificates of identity to come to the United States filed in Hong Kong
as of 1953 showed that a preponderance of the applicants claimed birth
on the day of the month corresponding to the number of the month.29
The Government has contended that this state of affairs is indicative
of fraud, in that corresponding dates were selected in order to make
them easy to memorize. Judge Goodman, in the Ly Shew case, observed
in this connection:

Each one of these cases requires the determination of the identity of the claimant
to citizenship. And such identity rests upon evidence given in a foreign language
as to birth, in an inaccessible foreign area, of persons born and living under a

completely foreign culture, with no means of investigation or verificaton open
to the people of the United States, who are vitally concerned. Furthermore, it
is a foreign culture, which does not generally recognize ethical demands of society
beyond family loyalty.30
In Ly Shew v. Acheson, where the standard of "clear and convincing

proof" was applied to facts bearing on problems of this sort, Judge Good
man found that the testimonial evidence of the claimants and their
witnesses "had neither the satisfactoriness, nor the clarity, nor the

convincing character" needed to persuade him to decree that they be

recognized as United States citizens.31 It is pertinent to observe, how
ever, that the judges in two cases which adopted his "clear and con

vincing" standard of proof were persuaded by the testimonial evidence
of the claimants and their witnesses.32 In the later of these two cases,
Soo Hoo Yin Deep v. Dulles, Judge Ford of the United States District
Court for the District of Massachusetts rejected the Government's con

tention that the claimant in an action such as was there involved could
not establish his case by clear and convincing evidence unless the oral

testimony was corroborated by documentary evidence. Judge Ford
declared:

Oral testimony, even hearsay as in proof of date of one's birth, can, and in fact
it daily does, produce in triers of fact a firm conviction of the truth of the
matters testified. Moreover, it is well known that in cases of this type docu

mentary evidence of the essential facts is usually non-existent, or at least not

29 Ly Shew v. Acheson, 110 F. Supp. SO (N.D. Cal. 1953).
30 Id. at 56.
si Id. at 59.
32 Soo Hoo Yin Deep v. Dulles, 116 F. Supp. 25 (D. Mass. 1953) ; Wong Gum v.

McGranery, 111 F. Supp. 114 (N.D. Cal. 1953).
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readily available. The nature of the case is such that the only evidence available
to the claimant of citizenship is the oral testimony of himself and his immediate

family or friends. This situation, of course, makes it easier to fabricate spurious
claims, and requires the courts to insist upon a high standard of proof. But zeal
to guard against false claims must not go too far in the opposite direction.
American citizenship is a valuable right. To impose upon those who claim it a

standard of proof which in the circumstances cannot be met by genuine claimants
is to run a serious risk of committing the grave injustice of denying the precious
privilege of that citizenship to those to whom it belongs by right of birth. "It
is better that many Chinese immigrants should be improperly admitted than that
one natural born citizen . . . should be permanently excluded from his country."
... Of course each case must be decided on its own peculiar facts and major
contradictions should weigh heavily against applicants in this type of . . . proceed
ing.33 [Emphasis supplied.]

Turning to the case at hand, Judge Ford then went on to observe that
he was convinced of the veracity of the plaintiff and his witnesses, that
their story was consistent and not inherently impossible or unlikely,
that cross-examination had brought out "nothing more than slight dis
crepancies or contradictions in matters of detail which are too minor to
shake the conviction that their story is substantially true."34 Possible
fraud or motives for fraud were not to be assumed in the absence of

tangible evidence to indicate its presence.
The foregoing well indicates the nature of the fact-finding dilemma

present in most of the cases which arise originally in the courts. A court

experienced in such matters may find certain discrepancies important,
while a court not usually encountering such cases may find the same

discrepancies unimportant. If it be the courts' obligation to dispense
the "precious fund" of American citizenship only to those who establish
by clear and convincing evidence that they are unequivocally entitled
to share in it, can it be said that it is "better that many . . . immigrants
should be improperly admitted [and we may add, as United States
citizens entitled to all rights of that status] than that one natural born
citizen of the United States should be permanently excluded"?35
In light of this vexing fact-finding problem facing the courts in the

original action brought to decide controverted issues of citizenship, we

may now turn to a consideration of the current judicial attiude towards
the finality of administrative fact finding on disputed issues of citizen-

83 Soo Hoo Yin Deep v. Dulles, supra note 32 at 27.
34 Ibid.
35 Kwock Jan Fat v. White, 253 U.S. 454, 464 (1920), quoted in Soo Hoo Yin Deep

v. Dulles, 116 F. Supp. 25, 27 (D. Mass. 1953).
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ship, the recent conflict on this matter, and the possible paths of its
resolution.

The Present Judicial Attitude Towards Finality of Administra
tive Fact-Finding on Disputed Issues of Citizenship

Before turning to examine in detail the views recently manifested
in the courts towards the fact finding of administrators in these matters,
it is well to take a brief look at the attitude of the courts towards some

of the problems present in this area.

The Hearsay Problem
Note has already been taken of a judicial view that even hearsay may

produce in the triers of fact a firm conviction of the truth of the matters
testified.36 Yet in Wong Wing Foo v. McGrath37 the Court of Appeals
for the Ninth Circuit, pointing to the Nationality Act of 1940 authoriz

ing original actions in the courts to determine disputed issues of citizen

ship, concluded that Congress "well could have decided that citizen
ship is not to be denied one possessing it, by an administrative proceed
ing ... in which . . . mere hearsay evidence which may be determinative
is admissible. . . ,"38 The hearsay rejected in the Wong Wing Foo case

for the purposes of judicial determination of the fact of citizenship
was the testimony of an alleged uncle of the claimant, given at the
administrative exclusion hearing before a board of special inquiry. The
trial court had proceeded on the theory that its consideration of the
matter under the Nationality Act was in the nature of a review de novo

of the board's order, rather than an original action, or trial de novo,

and on that basis it agreed with the board of special inquiry that the
uncle's testimony warranted rejection of the claim. The uncle was

available, but he was not called to testify in the court action.
This was hearsay of a reliable sort, testimony taken on the same

issue and between the same parties and subject to the right of cross-

examination when made. Yet, it did not constitute judicial proof. If
the uncle came in, and testified contrarily, the prior testimony could

go into the record for impeachment purposes, but not affirmatively.
Still, his testimony had been of such a nature as to outweigh the self-

serving statements of the claimant and his alleged father, in the view
of both the administrative board and the district court. It may well be

3� Soo Hoo Yin Deep v. Dulles, supra note 35.
37 196 F.2d 120 (9th Cir. 1953).
38 Id. at 122.
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asked, then, whether this result best serves the cause of truth and the
interests of the citizenry in the protection of their "precious fund" of
citizenship.
The Problems of Inconsistencies and Credibility
Consider the approach of Judge Ford in Soo Hoo Yin Deep v.

Dulles.39 There the court was satisfied in the absence of what were

termed "major contradictions", that the claimant had sustained his
burden of proof by "clear and convincing evidence", despite the presence
in the record of what were referred to as "slight discrepancies" in
matters of detail.40 The clear and convincing evidence in this case ap
pears to have been entirely the self-interested testimony of the claim
ant and his family.
In contrast to this finding in Soo Hoo Yin Deep v. Dulles is the ap

proach of Judge Goodman in Ly Shew v. Acheson*1 already discussed.

Judge Goodman attached no weight to at least part of the testimony of
the claimants and their father. He remarked in this connection that
"the mere say-so of interested witnesses does not have to be accepted."42
He noted that in some respects the testimonial evidence was so in
consistent as not to be credible (without specification of the inconsist

encies), and asserted categorically, "It is well-nigh impossible to deter
mine the credibility of such witnesses. At least, after ten years of con
stant trial work, I find it so."43

The Administrative Alternative
The judicial approach evinced in these cases to the fact-finding prob

lem appears to be no better than the administrative approach to the
same or like problems. The courts have turned their decisions upon the
seriousness with which they regarded the discrepancies in the self-inter
ested testimony of the claimants and their families, and required the
claimants to carry the burden of proving their cases by "clear and con

vincing evidence." It appears indeed that the courts went at least as far as
they have ever allowed the administrative authorities to go in making ad
verse fact-finding with respect to "substantially supported" claims to
United States citizenship 44

39 116 F. Supp. 25 (D. Mass. 1953).
40 Id. at 27.
41 110 F. Supp. 50 (N.D. Cal. 1953).
42 Id. at 59, quoting from Flynn v. Ward, 104 F.2d 402 (1939).
43 110 F. Supp. 50, 53 (N.D. Cal. 1953).
44 Compare Wong Ying Loon v. Carr, 108 F.2d 91 (9th Cir. 1940) ; Chew Deck v.
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Moreover, the administrative process for excluding and deporting
aliens has some of its own safeguards. For instance, there is the Board
of Immigration Appeals, the administrative body attached to the office
of the Attorney General which is charged with appellate review of im

migration cases. Illustrative is the case of Ellen Knauff,45 considered by
the Board on August 29, 1951, in exclusion proceedings. Ellen Knauff
was the relator in Knauff v. Shaughnessy,46 the noted case that was

decided by the Supreme Court in 1950. The Court in that case had be
fore it an alien who was a war bride entitled to the benefits of the War
Brides Act 47 She had been excluded from admission to the United
States without a hearing. The question was whether this was lawful.
The Court held that it was, in the circumstance that the Attorney
General had determined that the national interest of the country re

quired it during a time of national emergency. The essential premise
of the case was that an alien seeking entry has no right of entry, but
only the privilege to enter upon such terms as the United States may
choose to provide. The provisions of the War Brides Act were held
not to alter this outcome.

The Attorney General subsequently determined that Knauff should be
accorded a hearing before a board of special inquiry. The Board found
her inadmissible on "prejudicial entry" grounds. On appeal, the Board
of Immigration Appeals reversed, and ordered that Knauff's appeal be
sustained. The Attorney General considered the record, and on No
vember 2, 1951, concluded that the alien should be admitted, noting
however that his action did not constitute approval of all the legal
principles set forth in the opinion of the Board of Immigration Ap
peals.48
The Board had found that all of the Government's evidence presented

at the hearing was in the category of "uncorroborated hearsay". It

pointed to the cases allowing hearsay to be relied upon in administrative
proceedings "in the interest of expedition and supposed administrative

Comm'r, 17 F. Supp. 78 (S.D.N.Y.), aff'd, 86 F.2d 1020 (2d Cir. 1936), cert, denied
300 U.S. 666 (1937) ; Ng Heu Yim v. Bonham, 79 F.2d 65S (9th Cir. 193S) ; Yep Suey
Ning v. Bershire, 73 F.2d 745 (9th Cir. 1934), with Jung Yen Loy v. Cahill, 81 F.2d 809

(9th Cir. 1936) ; Ward v. Flynn ex rel. Yee Gin Lung, 74 F.2d 145 (1st Cir. 1934).
45 Board of Immigration Appeals, In re Knauff, A6937471 (1951) ; order approved by

Att'y Gen. Nov. 2, 1951; 20 U.S.L. Week 2194 (1951).
46 338 U.S. 537 (1950).
47 S9 Stat. 659 (1945), 8 U.S.C. �� 232 et seq. (1952).
48 See note 45 supra.
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efficiency",49 with the caution that "mere uncorroborated hearsay or

rumor does not constitute substantial evidence",00 and the warning that
the "more liberal the practice in admitting testimony, the more impera
tive the obligation to preserve the essential rules ... by which rights are

asserted or defended. . . ."51 Under its view, then, "uncorroborated

hearsay" could not support an adverse decision.
We have already observed the present judicial approach to the fact

finding problem in original actions arising on the issue of disputed
citizenship followed by at least some of the courts. We have also noted
that administrators are not unready to observe safeguards in their
own procedures in these matters. However, several recent cases have
manifested a doctrinaire judicial approach in dealing with questions
of judicial review of administrative fact-finding in exclusion cases in

volving controverted citizenship claims.52 Since a conflict has arisen on

this point, a careful consideration of these and related cases would ap
pear in order.

The Conflict Between the Second and Ninth Circuits.
First to be considered is the case of United States v. Watkins.53 In

that case the Court of Appeals for the Second Circuit had before it a
claimant to citizenship who was seeking entry to the United States, and
who had had a prior residence in this country. The view apparently
was strongly urged on the court that a person seeking entry and making
a substantial claim to citizenship who had previously resided in the
United States should be entitled to an independent judicial determina
tion on the issue of citizenship.
The court collected and reviewed all the prior authority supporting

the rule that administrative determinations of the fact of citizenship
are conclusive on the courts in exclusion cases. Judge Clark, speaking
for the majority, composed of himself and Judge Chase, stated:

Here the matter in issue is . . . exclusion. . . . The relator has not cited any case

where the question of alienage was held to be one for judicial determination in
an exclusion proceeding. Our own search of the authorities has failed to disclose

49 NLRB v. Phelps, 136 F.2d 562 (6th Cir. 1938).
50 Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938).
51 ICC v. Louisville & Nashville Ry., 227 U.S. 88 (1913) ; cf. Baltimore and Ohio

Ry. v. United States, 264 U.S. 258 (1924).
52 Lee Gong Fook v. Wixon, 170 F.2d 245 (9th Cir. 1948) ; Carmichael v. Delaney,

170 F.2d 239 (9th Cir. 1948) ; see United States v. Watkins, 166 F.2d 897 (2d Cir. 1948)
(dissenting opinion); Chu Leung v. Shaughnessy, 83 F. Supp. 925 (S.D.N.Y. 1949).
63 166 F.2d 897 (2d Cir. 1948).
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holdings consistent with the position he advances. In fact, there is unanimity in

the cases that a claim of American citizenship advanced by one applying for

admission does not entitle him to a judicial trial of the validity of his claim.
Such a person has only the right to a fair hearing by the administrative agency
entrusted with the enforcement of the immigration laws. . . . [Citing authorities]
... At this date it cannot be challenged that the administrative determination on

the question of citizenship in an exclusion proceeding is conclusive so long as a

fair hearing was had and there has been no application of an erroneous rule
of law.64

The court noted that in the cases it cited as authority for this

proposition, the claim to citizenship had been based on certain recurrent

fact situations, namely, birth abroad to United States citizen parents;
marriage to a citizen; and birth in the United States. However, despite
these variations in the factual bases for the claim, "the courts, in dis

posing of claims for citizenship by those seeking admission . . . have

invariably held that the administrative determination�if fair hearing
had been allowed�was final."55 The court asserted that in view of this

weight of authority "no distinction is possible between exclusion cases

where the claim of citizenship is supported by some evidence of residence
in the past and those where such element is lacking." In this connec

tion, the court further asserted:

As we have seen, a claim of citizenship by birth does not entitle the claimant
to a judicial determination of his claim. . . . Nor does it seem reasonable that the
element of residency should add anything to the claimant's right to a court trial.
At most, past residency can be no more than some slight substantiation of the
claim of citizenship. Yet, as the . . . cases indicate, evidence more substantial
than past residency has been offered to support a claim and the courts have
denied judicial determination of it. Moreover, the practical reasons justifying
strict proof in the case of deportation, which necessarily severs one from his home
and present connections, are non-operative, or at least much less compelling, in
the case of exclusion of non-residents.56

Addressing itself to the argument which had apparently been made
to it, that the force of the case precedents is dissipated by the fact that

they mostly concerned persons of "races rigorously excluded, such as

the Chinese", the court pointed out that a number of the cases con

sidered "the claim of citizenship advanced by Europeans."57
Judge Frank entered a vigorous, dogmatic dissent. He asserted that

the question whether an administrative determination of a claim to

54 Id. at 899.
ss Id. at 900.
56 Ibid.
57 Ibid.
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citizenship "is reviewable de novo by the courts, should, in reason,
depend not on the category of 'exclusion' or 'deportation' in which cir
cumstances placed the alleged alien, but on the substantial nature of
the evidence which he advances to support his claim to citizenship."58
Proceeding further, Judge Frank declared:

Absent conflicting testimony, his own assertion of birth within the United States
. . . would be evidence sufficient to support a finding of citizenship by either the

Immigration Service or a court. I think, therefore, that when a person makes a

claim of citizenship supported by such evidence, he should be entitled to a writ
of habeas corpus, and a trial de novo on his claim, whether it be made in support
of an assertion of a right to re-enter or in defense of a deportation. //, on the
other hand, the courts are to follow the distinction made by my colleagues, a

person born in the United States, who had lived here continuously, would by the
mere circumstance of taking a voluntary business trip outside this country,
deprive himself of a judicial determination of his right to return to this country.
I am disturbed, indeed, shocked by that conclusion.59

Judge Frank further asserted that "the District Court, granting a trial
de novo on the issue of citizenship, might, with the evidence now avail
able to it, come to a conclusion different from the Board's. I think it
should be given an opportunity and be required to exercise its independ
ent judgment on the issue of fact."60
Judge Frank did not explain why leaving a factual determination of

a citizenship claim to the administrative authorities, as opposed to

having it decided by a court, shocked him so in the circumstances of
the case. The claimant had conceded alienage when arrested and im
prisoned many years before, at a time when it was not in his interest
so to do. There was substantial evidence admissible in administrative
proceedings to support a finding of alienage.61 Surely, this was not a
case for a doctrinaire approach to the problem, considering the fact
finding approach currently taken by some of the courts, as indicated
above.
In the same year that United States v. Watkins was decided, a case

of appealing facts came before the Court of Appeals for the Ninth
Circuit. This was Carmichael v. Delaney.62 In that case a resident
of the United States had enlisted in the United States Maritime Service
during wartime. He had participated in naval engagements on the high
58 Id. at 901.
59 Ibid.
60 Id. at 903-904.
61 Id. at 898, 899.
62 170 F.2d 239 (9th Cir. 1948).
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seas, and had visited in many ports. The vessel had been proceeding
under orders from the United States military authorities. When the
vessel returned to the United States in 1945, the relator was excluded
as an alien in exclusion proceedings. He applied for a writ of habeas

corpus, claiming citizenship.
The court held that under the circumstances the relator's return to

the United States did not constitute an "entry" within the meaning of
the immigration laws, since it had not been his voluntary act, but the
exigencies of war that had taken him outside the country. Accordingly,
the court determined, the relator's discharge from custody had been

properly ordered, whether or not he was a citizen.
While this was sufficient to dispose of the case, the court went on to

consider whether the trial court had been right in granting the claimant
a judicial trial de novo on his claim to citizenship, and, having done

so, in finding him to be a native born citizen. The Court determined
that this was proper. Noting that the Court of Appeals for the Second
Circuit had collected and reviewed the authorities on the point in
Medeiros v. Watkins, the court said, curiously enough, of the rule
enunciated in that case, "We do not question the rule or suggest the need
or desirability of departing from it."63 However, it thereupon proceeded
to at least qualify it, stating:

Our thought is only that it cannot constitutionally be applied to one who is a

resident of the United States. As to him, the due process of law guaranteed by
the Fifth Amendment would seem to require that his substantially supported
claim of citizenship be accorded a judicial trial.64

This case can be rationalized as not departing from the settled rule
in exclusion proceedings, inasmuch as the court found that under the
circumstances of the case, no departure and no entry had been made.

Consequently, the situation in this case could be assimilated to that in
a deportation case, though in form an exclusion proceeding was had.

However, the case was immediately followed by another case in point,
Lee Fong Fook v. Wixon.65 In that case, the Court of Appeals, with
two of the same judges sitting on the bench, observed in a per curiam

opinion that "this court has just now held that a resident of the United
States, who is excluded at the border, is entitled to a judicial trial of his
claim to be a citizen," citing Carmichael v. Delaney.� Neither in this

63 Id. at 244.
64 Ibid.
85 170 F.2d 245 (9th Cir. 1938).
66 Id. at 246.
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case nor in Carmichael v. Delaney did the court give any clear ex

planation of its insistence in the latter case that as for a person seeking
entry, and claiming to be returning to an uninterrupted domicile, "the
due process of law guaranteed by the Fifth Amendment would seem to

require that his substantially supported claim of citizenship be accorded
a judicial trial."67
Subsequently, Judge Kaufman, of the United States District Court

for the Southern District of New York, considered the matter in United
States v. Shaughnessy.6* He referred to Carmichael v. Delaney and Lee

Fong Fook v. Wixon, noted that they had been decided by the Court
of Appeals for the Ninth Circuit, and stated that the relator, Chu Leung,
in his case was a "resident" in the sense in which that term was applied
by those two cases. However, he pointed out that in Medeiros v. Wat-
kins his own Court of Appeals for the Second Circuit had clearly re

jected the "residence" concept adopted by the Ninth Circuit in the
Carmichael and Lee Fong Fook cases.

Having noted this clear conflict between the decisions of the Second
and Ninth Circuits, he declared:

Were it not that I feel the determination of the majority in the Medeiros case

is binding upon me, I should have come to the conclusion that relator here is
entitled to a judicial determination on a trial de novo of his claim to citizenship.
In view of the Medeiros case, however, I am constrained to dismiss the writ. . . ,69

Here, again, the court took a doctrinaire approach to the fact-finding
problem which is the subject of this paper. Judge Kaufman failed to

explain why the courts could not under the due process, clause leave
the determination of the fact of citizenship to the administrative
authorities.
This decision of the district court came before the Court of Appeals

for the Second Circuit in 1949.70 The Court of Appeals noted the district
court's reluctance to dismiss the writ, and stated:

The considered opinion of this court in the Medeiros case in 1948 refused to
make ... an exception on the ground of residence. We adhere to that full and
recent expression and we do so without sharing the reluctance expressed by
Judge Kaufman.71

However, the court went on to weaken the effect of this statement, by
67 Carmichael v. Delaney, 170 F.2d 239, 244 (9th Cir. 1948).
68 83 F. Supp. 925 (S.D.N.Y. 1949).
69 Id. at 927.
70 Chu Leung v. Shaughnessy, 176 F.2d 249 (2d Cir. 1949).
71 Id. at 250.



36 The Georgetown Law Journal [Vol. 43 : p.

adding a comment that the criticism voiced with respect to the rule in
exclusion cases "loses its force when considered in the light of the pro
vision for court test of nationality contained in the Nationality Act of
1940 � 503. . . . The Act as interpreted by the courts provides for a

judicial declaration of the United States 'nationality' or 'citizenship' of
persons claiming rights based upon such nationality or citizenship."72
Before considering this statutory aspect to the problem, and its sub

sequent alteration in the corresponding provision of the Immigration
and Nationality Act, enacted in 1952, consideration should be given to

the recent indications in Supreme Court opinions as to how this conflict
between the Second and Ninth Circuits will probably be resolved, when
a case squarely presenting the issue comes before the Supreme Court.

Prospective Resolution of the Conflict on the Question
of Judicial Review of Fact-Finding on Disputed Issues of

Citizenship in Exclusion Proceedings

Notice has already been taken of the case of Knauff v. Shaughnessy�
decided by the Supreme Court in 1950. In that case the Supreme Court
carried the rule concerning the fundamental basis of exclusion proceed
ings to its ultimate degree, forecast in the very early cases on the subject
of exclusion of aliens. As already observed, that case was concerned
with an alien war bride. No claim to citizenship was involved. The war

bride was excluded without a hearing for "security" reasons on the basis
of confidential information. The nature of this information was not dis

closed, on the ground that its disclosure would endanger the public
security.
The Court, with three justices dissenting, and two justices not par

ticipating, determined that where the best interests of the country during
a time of national emergency require it, an alien seeking admission to

the United States may be excluded without a hearing.
The Court reaffirmed that the right to exclude aliens is a fundamental

act of sovereignty, stemming not alone from legislative power, but also
from the inherent power of the executive to control the foreign affairs
of the nation. Further, it asserted the following propositions. An alien
who seeks admission to the country may not do so under any claim of

right. Admission is a privilege granted to aliens only upon such terms
as the United States chooses to prescribe. Whatever procedure is

72 Ibid.
73 338 U.S. 537 (1950).
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authorized for exclusion by the Congress, it is due process so far as an

alien denied entry is concerned. The Court declared:

... the decision to admit or to exclude an alien may be lawfully placed with the

President, who may in turn delegate the carrying out of this function to a

responsible executive officer of the sovereign, such as the Attorney General. The

action of the executive officer under such authority is final and conclusive.
Whatever the rule may be concerning deportation of persons who have gained
entry into the United States, it is not within the province of any court, unless

expressly authorized by law, to review the determination of the political branch
of the Government to exclude a given alien. . . . Normally Congress supplies
the conditions of the privilege of entry into the United States. But because the

power of exclusion of aliens is also inherent in the executive department of the
sovereign, Congress may in broad terms authorize the executive to exercise the

power, ... for the best interests of the country during a time of national

emergency. . . .74

The three dissenting justices concurred in Mr. Justice Jackson's dis
sent. In this dissent Mr. Justice Jackson remarked that he did not

"question the constitutional power of Congress to turn back from our

gates any alien or class of aliens." However, he disagreed, for reasons

not pertinent here, with the majority's narrow reading of the War Brides
Act.75
Knauff v. Shaughnessy thus carries to full measure the statements

appearing in the early cases on the subject of the plenary authority of
the executive over the exclusion of aliens, untrammelled by judicial
review. The Court did speak, however, about executive officers being
"entrusted with the duty of specifying the procedures for carrying out
the Congressional intent", and asserted, "Whatever the procedure author
ized by Congress is, it is due process as far as an alien denied entry is
concerned."76
While this statement of the Court is not to be taken as sanctioning

arbitrary action by the executive, assuming that it were possible for
the Court to know that the action is arbitrary, the Court did here accept
as in accord with due process a procedure for exclusion without any
hearing, and without the Court being in a position to know whether or
not the action might be arbitrary. Apparently, the Court placed its
reliance on the Attorney General, terming him a "responsible executive
officer", following some unexplained mode of procedure which would
be fair in arriving at the determinations called for under the regulations�

74 Id. at 543.
75 Id. at SSO.
78 Id. at S43-S44. Cf. Harisiades v. Shaughnessy, 342 U.S. 580, 587 (1952).
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the essential ones being that the public interest required denial of the

privilege of entry, and that the information on which this determination
was based could not be revealed because its disclosure would be prejudi
cial to the public security.
Knauff v. Shaughnessy was followed three years later by Kwong Hai

Chew v. Colding.17 Kwong Hai Chew involved a relator who was ex

cluded from the United States under the same regulations as were upheld
in Knauff v. Shaughnessy. The facts in the case were these. The relator
had entered the United States as a seaman, apparently during certain

years before 1945. During World War II he had served with credit in
the United States Merchant Marine. Following an entry in 1945 he
married a native citizen and bought a home here. Through suspension
of deportation proceedings which culminated in 1949, he obtained the
status of a lawful permanent resident as of the time of his 1945 entry.
In 1950 he applied for naturalization as a United States citizen. In that
same year he departed from the United States as a seaman aboard a

vessel of American registry, which had its home port in the United
States. The vessel stopped at several foreign ports. On the return of
the vessel to the United States in 1951, he was excluded without a hear

ing on the same "security" grounds as applied in Knauff v. Shaughnessy.
The lower courts, relying on that decision, dismissed relator's application
for a writ of habeas corpus.
At the outset the Supreme Court noted that the Attorney General did

not have authority under the regulations, which purported to deal only
with entry, "to deny to a lawful permanent resident of the United States
who is an alien continuously residing and physically present therein,
the opportunity to be heard in opposition to an order for his 'permanent
exclusion' and consequent deportation,"78 even though the Attorney
General determined that there was information of a confidential nature

warranting such action, the disclosure of which would be prejudicial to
the public interest.

The Court thereupon defined the "critical issue" as whether the At

torney General had that authority under the following "additional cir
cumstances" :

... the resident alien is a seaman, he currently maintains his residence in the
United States and is usually physically present there, however, he is returning
from a voyage as a seaman on a vessel of American registry with its home port

" 344 U.S. 591 (1953).
� Id. at 591-592.
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in the United States, that voyage has included scheduled calls at foreign ports
in the Far East, he is detained on board by order of the Attorney General. . . .79

The Court, concluding that these additional circumstances did not alter
the alien's status, treated him as though he were continuously residing
and physically present in the United States, and held, consequently,
that the Attorney General did not have the authority under the regula
tions to bar the relator without a hearing.
Significantly, the Court distinguished this case from Knauff v. Shaugh

nessy. The Court stated in this connection:

The case of Knauff v. Shaughnessy . . . , relied upon below, is not in point. It
relates to the rights of an alien entrant and does not deal with the question of a
resident alien's right to be heard. For the purposes of his constitutional right to
due process, we assimilate petitioner's status to that of an alien continuously
residing and physically present in the United States. . .

80

The Court also took passing notice of a provision in the naturalization
law assimilating certain aliens, including seamen serving on American

vessels, to the status of persons with continuous physical presence in
the United States for naturalization purposes, even though temporarily
outside the country.
Aliens physically present in the United States are entitled to have

their right to be here tested in deportation rather than exclusion proceed
ings. Consequently, the assimilation of the relator to the status of an
alien physically present in the United States, raised the question whether
the provision, for excluding security risks without a hearing applied to

him at all. The Court specifically refrained from ruling whether an alien
in the relator's circumstances is to be treated for all purposes of the law
as an alien physically present in the United States, stating that it did not
reach the question whether he is to be so treated.

Thus, it appears that the Supreme Court only went so far in this
case as to say that due process required the relator to have a hearing
on the issue of his excludibility as a security risk, in the particular
circumstances of the case, but did not necessarily prevent his being
treated otherwise as an alien physically outside the United States and

seeking entry.
Thereupon, having reserved the question as to the form of hearing

to which relator was entitled, the Court reviewed the constitutional right
to a hearing of aliens physically present in the United States, stating:

� Id. at S92.
so Id. at S96.
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It is well established that if an alien is a lawful permanent resident of the United
States and remains physically present there, he is a person within the protection
of the Fifth Amendment. He may not be deprived of his life, liberty or property
without due process of law. . . . before his expulsion, he is entitled to notice
of the nature of the charge and a hearing at least before an executive or ad
ministrative tribunal.81

The Court concluded that the regulation in question is to be inter

preted "as making no attempt to question a resident alien's constitu
tional right to due process."82 It left open what would be the status
of the regulation if it were interpreted as denying to a permanent resi
dent alien, physically present in the United States or assimilated to that
status, all opportunity for a hearing.83
Sometime thereafter the district court had occasion to consider the

case of this relator on the issue of whether he should be regarded as

entitled to the right, accorded lawful resident aliens physically present
in the United States who are subjected to deportation proceedings, to
question his continued detention during the pendency of such proceed
ings by the administrative authorities, on the ground that his continued
detention was an arbitrary action in violation of the due process clause
of the Constitution. The district court held that while the Supreme
Court had not found it necessary to decide whether the proceeding
against the relator was in exclusion or in deportation, the underlying
rationale of the decision required that the relator's assimilated status

encompass not only the right to notice of the charges against him, and
a hearing thereon, but also the right to question his allegedly arbitrary
continuation in detention without bond.84
The third and most recent Supreme Court case indicating the course

of future decision on the scope of review of an administrative finding on

the issue of citizenship arising in exclusion proceedings is Shaughnessy
v. Mezei86�a case falling in the area between Knauff and Kwong Hai
Chew. It will be recalled that Knauff had never been in the United
States previously, whereas Kwong Hai Chew had been domiciled here,
and had departed from the country but temporarily as a seaman aboard
an American vessel.
The dissenting opinion of Mr. Justice Black in Shaughnessy v. Mezei,

si Id. at S96-S97.
82 Id. at S98-S99.
83 Id. at 597, 598, 602.
8* Kwong Hai Chew v. Shaughnessy, 113 F. Supp. 49 (S.D.N.Y. 1953).
85 345 U.S. 206 (1952).
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in which Mr. Justice Douglas concurred, discloses the following facts
concerning the relator in the case. He was an alien who had been ad
mitted to the United States for permanent residence in 1923. He had
lived as a lawful resident alien in this country for a period of twenty-
five years, and had a wife and home in Buffalo. He made a trip to

Europe in 1948. On his return to the United States he was excluded
without a hearing on corresponding grounds and under the same regula
tions as Knauff and Kwong Hai Chew.86
The majority opinion, written by Mr. Justice Clark, reveals these

facts concerning the relator. When he left the country in 1948, he did
so without obtaining any papers to authorize his re-entry. He thereafter
"remained behind the Iron Curtain for 19 months."87
The dissenting opinion of Mr. Justice Jackson, in which Mr. Justice

Frankfurter joined, noted that, accepting the allegations in the petition
for the writ of habeas corpus as fact, since the Government declined to

try the case on the merits, the case was to be taken as involving "a law
ful and law-abiding inhabitant of our country for a quarter of a century,
long ago admitted for permanent residence, who seeks to return home".
Further, "after a foreign visit to his aged and ailing mother that was

prolonged by disturbed conditions of Eastern Europe, he obtained a

visa for admission issued by our consul and returned to New York.
There the Attorney General refused to honor his documents and turned
him back as a menace to this Nation's security".88
The specific issue before the Court was the question whether the

relator's continued exclusion without a hearing�custody being retained
by the administrative authorities since no country seemed willing to re

ceive him�amounted to an unlawful detention. What was sought on

behalf of the relator was a temporary enlargement under bond until
arrangements were made for his departure abroad. However, since it
appeared that no country was willing to accept him, the prospect was
either for indefinite detention or for indefinite enlargement, depending
on the Court's action.
The case squarely presented the issue whether long-continued lawful

permanent residence, plus the temporariness of a visit abroad without
intent to interrupt domicile in the United States, removes a case from
the Knauff category and carries it over into the Kwong Hai Chew

category.
86 Id. at 216, 217.
8T Id. at 214.
88 Id. at 219.
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The Court equated the case to that of Knauff. It held that "for

purposes of the immigration laws ... the legal incidents of an alien's

entry remain unaltered whether he had been here once before or not.

He is an entering alien just the same, and may be excluded if un

qualified for admission under existing immigration laws."89
The Court pointed out that in this case the relator's history "dras

tically differs from that disclosed" in Kwong Hai Chew's case. "Unlike
Chew who with full security clearance and documentation pursued his
vocation for four months aboard an American ship, respondent . . .

simply left the United States and remained behind the Iron Curtain
for 19 months."90
Further, the Court went on to say that, whereas the provision in the

naturalization law regarding maritime service on an American vessel
not interrupting residence in the United States for naturalization pur
poses lent weight, in the view of the Court, to its holding in Kwong
Hai Chew, the same provision treated protracted absence such as re

spondent's as a break in the alien's continuous residence here.
From these considerations, the Court found "no difficulty in holding

respondent an entrant alien or 'assimilated to that status' for constitu
tional purposes."91
In United States v. Shaughnessy92 the Court of Appeals for the

Second Circuit took note of the effect of the Supreme Court's reversal
of its decision in the Mezei case. United States v. Shaughnessy involved
one Bojarchuk, who had first entered the United States as a seaman on

shore leave. Like Kwong Hai Chew, he also entered on various sub

sequent occasions as a seaman. He had last arrived at New York aboard
an American ship on which he had been serving for a period of five
years. He was then excluded without a hearing for security reasons.

Under the Mezei decision, said the court, it would be necessary to de
termine whether Bojarchuk:

. . . has the status of an entrant alien as Mezei was held to have and so [is]
not entitled to a hearing, ... [or has a status that may be] assimilated to that
of a resident alien, as was the case in Kwong Hai Chew v. Colding. . . ,93

The missing facts the court required for purposes of determining whether
Mezei or Kwong Hai Chew should apply were whether the relator had

89 Id. at 213.
�� Id. at 214.
91 Ibid.
92 206 F.2d 238 (2d Cir. 19S3).
93 Id. at 240.
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ever established a lawful entry for permanent residence, and main

tained a domicile here, and thus been only temporarily absent aboard

ship.
The clear lessons, pertinent to the subject of this article, to be derived

from these three Supreme Court cases, Knauff, Kwong Hai Chew and

Mezei, when taken together, are:
1. While the due process clause of the Constitution applies to

an excluded alien in the particular circumstances of Kwong Hai

Chew, the clause does not necessarily require that he be given a

hearing in the form of a deportation proceeding (which offers greater
protection than an exclusion proceeding in the greater scope of
constitutional and statutory review which it affords). The clause
does require, however, that he be given notice of the charges against
him, a hearing in some administrative form on those charges, and
a judicial opportunity to test the legality of his detention where its
continuation without bail is alleged to be arbitrary.
2. If not within the particular circumstances of Kwong Hai Chew,
the status of an excluded alien under the due process clause is much
different. Whether seeking entry for the first time or returning to
a prior unrelinquished domicile of whatever duration after a tempo
rary visit abroad, such an alien is not entitled to notice of the
charges against him, a hearing in any form on those charges against
him, or a judicial opportunity to test the legality of his continued
detention as being arbitrary and, hence, illegal.
3. As for any alien seeking entry to the United States�except one
in the particular circumstances of Kwong Hai Chew�admission
to the United States is a privilege, never a right. Any substantive
limitations on the grant of the privilege and any procedure for de
termining admissibility which the Congress chooses to prescribe is
due process under the Constitution. The Congress, further, may
lawfully place the power to admit or deny admission with the execu
tive branch of the Government; if so provided by the Congress,
executive action under such authority can be final and conclusive.
For such action in exclusion is a fundamental act of sovereignty,
stemming not only from legislative power, but also inherent in the
power of the executive over foreign affairs. And responsible execu
tive officers may also be entrusted with the duty of specifying the
procedures to carry out the congressional intent. Finally, absent
any statutory authorization, it is not within the province of the
courts to review the determination of the executive to exclude a
given alien.

can now turn to consider the effect of the three cases, Knauff,
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Kwong Hai Chew, and Mezei, taken together, on the problem of judicial
review of fact-finding on a disputed issue of citizenship in exclusion

proceedings involving a person who has previously resided in the United
States. It is submitted that these three cases draw more sharply than
ever before the distinction between the person knocking at our gates
who is barred from entry, and the person who, having successfully
passed through our gates, is physically present in the United States
and is fighting expulsion; and, except for a person in circumstances
similar to Kwong Hai Chew, prior residence is of no consequence.
As for one seeking admission, due process does not compel a hearing

on the issue of why he is deemed inadmissible, or why, pursuant to a

determination that he is inadmissible, he remains held for exclusion
without bail. As for the person already present in the United States,
due process compels a hearing on the issue of why he is deemed de

portable, and why, if he be held pending final determination on that

issue, he is so held in detention without bail�at least so long as the

Congress does not specifically provide otherwise. (It is indicated in
a recent case that Congress could otherwise provide.)94
Only a person seeking entry who is in the particular circumstances

of Kwong Hai Chew is assimilated to a status entitling him to the due

process right of an alien physically within the United States. Only
such a person, if excluded, would have the right to a judicial determina
tion of his more-than-colorable claim to citizenship. Even the twenty-
five year prior residence of a Mezei will not entitle him, if excluded, to
a judicial trial of his claim to citizenship.
That is the conclusion which may fairly be drawn from the three

cases, Knauff, Kwong Hai Chew, and Mezei, when considered against
the background of the firmly settled line of authorities holding that due

process does not compel a judicial trial of the issue of citizenship when
disputed in exclusion proceedings. Further confirmation is to be found
in the congressional withdrawal of the provision conferring a right to

judicial determination of the fact of citizenship on persons outside of
the United States. The withdrawal of that provision will be considered.
Surely the lesson inherent in the judicial difficulties with the provision
will not be lost on the court.

�* Harisiades v. United States, 342 U.S. 580, 588 and n. 14 (1952).
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The Statutory Aspect to the Problem

Some of the provisions of the Nationality Act of 1940 have already
been considered with respect to fact-finding problems in determining
disputed issues of citizenship. Since some of the later cases, particularly
those making inroads on the principle that due process does not require
a judicial trial on these issues in exclusion proceedings, have referred
to this Act as evidencing a congressional intent to accord such a judicial
trial, a more detailed account of the history of this provision is in order.
The history of the courts' difficulties in the cases arising under it has

already been sufficiently detailed in this article.
With respect to the question as to how that provision got into the

Nationality Act of 1940 in the first place, it is interesting to note that
most of that Act was taken, section by section, and practically word for

word, from the draft Nationality Code which the President submitted
to the Congress on June 13, 1938. This draft code was prepared, the
President's message transmitting the code to the Congress indicates, by
officials of the Department of State, Department of Justice, and Depart
ment of Labor who were engaged in handling cases relating to nation
ality.95 However, what subsequently became Section 503 of the Nation
ality Act of 194098 was not included at all in the draft code submitted
to the Congress. Apparently, at some point in the legislative process,
perhaps out of concern for nationals of the United States who might
run afoul of the new expatriation provisions contained in the Nationality
Act, the section in question was added.97
However that may be, the section providing for judicial proceedings

to declare United States nationality, when disputed by any administra
tive authority, was couched in broad language. It, in effect, gave the
right to a judicial trial de novo, or to an original action in the courts,
to determine the facts of citizenship wherever and whenever denied by
administrative authority. Moreover, it provided that a person outside
the United States could obtain from an American consular officer
abroad a certificate of identity entitling him to enter the United States
in connection with the prosecution of his action by submitting to the
consular officer a sworn application stating that his claim of American
nationality was made in good faith and had a substantial basis. If the
action failed, the claimant then became subject to deportation.

95 House Committee Print of the Draft Code, 76th Cong., 1st Sess. (1938).
96 54 Stat. 1137 (1940), 8 U.S.C. � 903 (1946).
�7 See Ly Shew v. Acheson, 110 F. Supp. 50, 55 (NX). Oal. 1953) ; and 86 Cong. Rec.

13247 (1940).
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Apparently, attorneys were slow to grasp the breadth of the op

portunities lurking in this section. It was little used in the first few

years after its enactment.98 The first action by a Chinese person,
originally brought in court under this provision was not commenced
until 1947, some six years after the effective date of the Act. The first
Chinese case filed under this section in the California United States
district courts was in 1949. Two more were filed in the same year. In

1950, twenty-two additional cases were filed in those courts. In 1951,
one hundred and sixty-one cases were filed there.99 As Judge Goodman

reports :

Then came the deluge. By the close of business on December 24, 1952, there
were on file in this District a total of 716 cases. By the same date, 189 cases

had been filed in the Southern District of California, a grand total of 905 cases

in both California Districts. As near as may be presently ascertained, a total of
1288 cases (including the California suits) have been commenced in the United
States.100

Judge Goodman estimated with respect to the cases then pending in his
court that it would take one of the judges eight years�working full time
�to try and dispose of them.
To this flood of cases there has been added the potential of all exclu

sion cases involving denial of more-than-colorable claims to citizenship.
In Wong Wing Foo v. McGrath101 the Court of Appeals for the Ninth
Circuit authoritatively decided in 1952 that there was nothing in the
text of the provision to suggest that it was not meant to apply to de
terminations reached in exclusion proceedings. The court stated in this
connection that it did "not think the independence of the 903 action
is lost in . . . cases where the denial of the 'right or privilege' is preceded
by a hearing at which findings are made and a decision reached."102
In 1952, when Congress enacted the Immigration and Nationality

Act, it inserted a very circumscribed provision in lieu of Section 503 of
the Nationality Act. This provision is Section 360 of the new Act.103
Subsection (a) of this new provision limits the right to bring an action
for judicial declaration of United States nationality only to persons
physically within the United States, and then only within five years of

98 Note, [1950] Wis. L. Rev. 677, 682 n. 28.
9� Ly Shew v. Acheson, 110 F. Supp. SO, 54 (N.D. Cal. 1953).
100 Ibid.
101 196 F.2d 120 (9th Cir. 1952).
102 Id. at 122.
103 66 Stat. 273, 8 U.S.C. � 360 (1952).
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the final administrative denial to them of a right or privilege as a United
States national. Thus, in effect, this provision is merely declaratory
of the rule of Ng Fung Ho v. White, and even limits that rule by re

quiring that the action be brought within five years of the denial of a

right or privilege as a national of the United States.

Moreover, this subsection carries a very pertinent exception which
reads as follows:

... no such action may be instituted in any case if the issue of such person's
status as a national of the United States (1) arose by reason of, or in connection

with, any exclusion proceedings under the provision of this Act or any other

Act, or (2) is in issue in any such exclusion proceeding. . . .

It thus appears clearly that, on the one hand, no court can properly
point to Section 503 of the Nationality Act of 1940 as necessarily
evidencing a congressional intent to confer a right to bring an action
where a claim to citizenship is denied in exclusion proceedings. On the
other hand, there can be no doubt but that Subsection 360 (a) of the

Immigration and Nationality Act, 1952, evinces a definite congressional
intent to affirm the rule laid down in United States v. Ju Toy that an
administrative determination of the fact of citizenship, in exclusion

proceedings, is final, and not subject to judicial trial de novo.
Section 360 of the Immigration and Nationality Act contains another

provision confirming the rule of United States v. Ju Toy. Subsection
360 (b) makes provision for the issuance of certificates of identity, en

titling the holder to come to the United States, to two classes of persons
abroad: persons who at some prior time had been physically present
in the United States, and persons under sixteen years of age, born
abroad of a United States citizen parent. The issuance of these cer

tificates is made entirely an administrative matter, with a statutory ap
peal from the denial of such a certificate lying only to the Secretary
of State.

As for persons issued such certificates, Subsection 360 (c) provides
that when they arrive at the border of the United States and apply for
admission, they are to be subject to the same exclusion process as aliens
generally. It also provides that a final, adverse determination of the
certificate holder's claim to citizenship by the Attorney General shall
be subject to review by the courts "in habeas corpus proceedings, and
not otherwise".
This is a clear manifestation of congressional intent to support the

rule of United States v. Ju Toy.
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Some Observations on the Judicial Attitude
We come, then, to the matter of eminent judges like Judge Frank

expressing themselves as "disturbed, indeed shocked" by any conclu
sion that an administrative determination on the fact of the citizenship
of one who has resided in the United States can be final, and that a

judicial trial de novo of that fact is not required under the due process
clause of the Constitution.104
Mr. Justice Brandeis has enunciated for the Court in 1922 the limita

tion of Ng Fung Ho v. White on the established rule of United States
v. Ju Toy, and, again, when rendering his separate opinion in the noted
case of St. Joseph Stock Yards Co. v. United States,105 has distinguished
the rights of personal liberty from property rights. He made the follow

ing observations in his St. Joseph Stock Yards opinion which are sig
nificant here:

The question on which I differ was put thus by the District Court: 'If in a

judicial review of an order of the Secretary his findings supported by substantial
evidence are conclusive upon the reviewing court in every case where a constitu
tional issue is not involved, why are they not conclusive when a constitutional
issue is involved? Is there anything in the Constitution which expressly makes

findings of fact ,by a jury of inexperienced laymen, if supported by substantial

evidence, conclusive, that prohibits Congress making findings of fact by a highly
trained and especially qualified administrative agency likewise conclusive, pro
vided they are supported by substantial evidence?' ....
Like the lower court, I think no good reason exists for making special excep

tion of issues of fact bearing upon a constitutional right. The inexorable safe

guard which the due process clause assures is not that a court may examine
whether the findings . . . are correct, but that the trier of the fact shall be an

impartial tribunal; that no finding shall be made except upon due notice and

opportunity to be heard; that the procedure at the hearing shall be consistent
with the essentials of a fair trial; and that it shall be conducted in such a way
that there will be opportunity for a court to determine whether the applicable
rules of law and procedure were observed.106

The cases cited and the problems discussed in this article make it
abundantly clear that determining when a contested claim to citizenship
sounds in truth or in fraud can be a vexing fact-finding problem, whether
the arbiter of the fact be a court of law or an administrative officer
regularly sitting as a tribunal to determine facts of that nature in im
migration proceedings. Accordingly, we can question the assumption

i�* See United States v. Watkins, 166 F.2d 897 (2d Cir. 1948) (dissenting opinion).
100 298 U.S. 38 (1936).
i�� Id. at 80.
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implicit in some of the judicial opinions cited in this paper that, some
how, an administrative proceeding is incapable of adducing the truth
with respect to a citizenship claim with fairness to both the claimant
and the Government, whereas the courts are able to do so. These cases

advert to the "pricelessness" of the right to United States citizenship.
They fail to mention the necessity of protecting the "precious fund"
of American citizenship in behalf of the entire citizenry, a duty which
falls on all branches of the Government equally.
It is as much the obligation of the administrative authorities charged

with responsibility to enforce the immigration laws to inquire into the
facts of a person's citizenship, and establish citizenship, if it exists in

fact, as it is to establish deportability if citizenship is found not to exist.107
Moreover, the admission of hearsay evidence into the record of a

hearing is not to be deplored, if it is accepted with caution, and is of a
nature to advance the cause of truth. Among those most learned in the
common-law jury trial rules of evidence, there is considerable doubt that,
apart from the utility of those rules in guarding against the possibility of
error when the fact-finders are a group of inexperienced laymen com

posing the jury, these rules are the best means of arriving at the truth.108
Under the continental system, for instance, one judicial officer conducts
the investigation, without regard for restrictive rules of evidence such
as the hearsay rule, and other judicial officers make their judgment on
the basis of his fact-findings.109
Wigmore has well stated the basic criticism to be leveled at the

judicial frame of mind which looks with hostility at the matter of fact
finding by administrative tribunals, in the following language:

. . . the assumption that the jury-trial system of evidence is the only safe
system that can be tolerated, and therefore that it must be imposed ... on

administrative tribunals ... is attributable to the narrow experience of the trial
lawyers who have become judges. The inveterate habit of mind cannot easily
be altered when the judicial function comes to be exercised. It . . . acts upon
the assumption that no truth ever has been or ever can be discovered, in human
controversy except by the rigid employment of the jury-trial rules.
In this assumption that those rules are necessary safeguards of truth, the

implication conveyed is that, without strict adherence to those rules, erroneous

findings will abound,� false claims will be sanctioned, or just liabilities will
escape enforcement. But is this assumption correct? Is it certain that the jury-

107 Cf. Lee Pong Tai v. Acheson, 104 F. Supp. 503 (E.D. Pa. 1952) ; Lum Man Sing
v. Acheson, 98 F. Supp. 777 (D. Hawaii 1951).

108 i Wigmore, Evidence � 4b and authorities cited there.
169 See Schwartz, The Administrative Courts in France, 29 Can. B. Rev. 381 (1951).
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trial rules of evidence do guarantee correct findings? Can anyone maintain that
those rules ... do not constantly permit false claims of fact to stand, or do not

constantly permit guilty culprits to escape? Far from it. It is tolerably obvious
. . . that the jury-trial rules of evidence do not have a necessary relation to

correctness of verdicts. . . .110

In light of these points: the obligation of the administrators to estab
lish citizenship, if it exists in fact, as well as the other facts pertinent
to enforcement of the immigration laws; the doubt that the common-

law jury trial rules of evidence advance the truth better than, or even

as well as, the informal evidence-gathering process regularly followed
by administrative tribunals; the probability that professional fact-finders
do not need to be shackled by rules of evidence designed to prevent
the possibility of error where an inexperienced group of laymen is
finding the facts,�there should be no shock on the part of the judges
if factual determinations as to citizenship are left in administrative
hands.

The final observation is that if the courts adhere to the rule of proof
laid down in Ly Shew v. Acheson, and require a person seeking a

judicial determination of his claim of citizenship to establish by clear
and convincing evidence that he is entitled to be recognized as such, it
appears that the courts should permit administrative application of
the rule in exclusion proceedings under the same conditions which gave
rise to the judicial rule. Otherwise, the anomaly may prevail that claims
that would be rejected by the courts in original actions might have to
be accepted on judicial review, under the prevailing "whole record"
formula, of adverse administrative determinations with respect to such
claims.

The Supreme Court enunciated this "whole record" formula in 1951,
though it probably should have been applied, and was applied in some

instances, before that date.111 Under this formula the courts are re

quired, when reviewing administrative fact-finding to determine whether

they are supported by substantial evidence, to look at the "whole
record" of the case, not merely to the evidence supporting the adminis
trative findings. This is, of course, in the context of the long-established
rule that substantial evidence means "evidence furnishing a substantial
basis of fact from which the fact in issue can reasonably be inferred;

no i Wigmore, Evidence � 4b.
m NLRB v. Universal Camera Corp., 340 U.S. 474 (1951). Cf. NLRB v. Southland

Mfg. Co., 201 F.2d 244 (2d Cir. 1953).
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and the test is not satisfied by evidence which merely creates a suspicion
... or which gives equal support to inconsistent inferences."112
Applying this test to cases involving only the self-serving testimony

of the person claiming citizenship and members of his family, because
all other evidence is unavailable, the courts may have difficulty finding
in the "poor crutch" of discrepancies "a substantial basis of fact" to

support the administrative finding that citizenship does not exist.

Conclusion

How to draw a proper line which will not cause injustice to those

persons rightly entitled to be recognized as United States citizens, while
at the same time protecting the "priceless treasure" of American na

tionality, in behalf of the entire citizenry, from those who would take
it by fraud, is a problem that may defy complete solution.
It is no answer to the problem, however, to say that all such de

terminations should be left to the courts. The "Pandora's box of mis
chief" that followed the opening up of access to the courts to all claim
ants to citizenship, whether in the United States or abroad, under the
Nationality Act provision has made this fully apparent. The administra
tive process need be entrusted here, as in other areas of fact-finding
in connection with the business of Government, with at least its present
responsibility in the matter. There is danger of complete frustration
of the law, and endless bogging down of the courts, if we do otherwise.

112 Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 246 (1938), citing Appalachian
Electric Power Co. v. NLRB, 93 F.2d 985, 989 (2d Cir. 1938).
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FEDERAL LEGISLATION
DIGEST OF SIGNIFICANT FEDERAL LAWS PASSED IN

JUNE, JULY, AND AUGUST 1954

Interstate Commerce

Pub. L. No. 385, 83d Cong., 2d Sess. (June 4, 1954)
This Act provides that whoever transports into any state fireworks,

knowing such are to be dealt with in a manner prohibited by the laws of
such state, shall be subject to fine and imprisonment. The definitions of
fireworks contained in the laws of the respective states are declared ap
plicable. The prohibition does not apply to common or contract carriers,
nor to fireworks for the use of Federal agencies or for agricultural
purposes.
The Act was passed by voice vote in the House (100 Cong. Rec. 6718,

May 25, 1954) and by a vote of 73 to 3 in the Senate (100 Cong. Rec.
6396, May 18, 1954).

D.C. Corporations

Pub. L. No. 389, 83d Cong., 2d Sess. (June 8, 1954)
This Act is patterned after the Model Business Corporation Act pre

pared by the Committee on Corporate Laws of the American Bar As
sociation (100 Cong. Rec. 6667, May 25, 1954). It prescribes procedures
for incorporation, qualification of foreign corporations, consolidation,
merger, and dissolutions. It contains provisions regarding capital stock,
dividends, amendments, reduction of capital, registered agents, rights of
stockholders, directors, officers, and annual reports. To meet objections
from Delaware, a proviso was inserted that no corporation may be organ
ized under this Act unless the place where it conducts its principal
business is located in the District of Columbia.

Default Judgments
Pub. L. No. 400, 83d Cong., 2d Sess. (June 18, 1954)
This Act amends 28 U.S.C. � 1923(a) (1952) so as to expressly de

clare that default judgments are "final hearings." A "final hearing" is
necessary to enable winning counsel to be entitled to docket fees. The
Act puts into statutory law the position of the court in United States v.

Bowden, 182 F.2d 251 (10th Cir. 1950).
53
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International Trade

Pub. L. No. 464, 83d Cong., 2d Sess. (July 1, 1954)
The 1953 one-year extension of the President's authority to enter into

trade agreements was designed to permit a study of the tariff and inter

national trade situation. Pub. L. No. 215, 83d Cong., 1st Sess., provided
for a commission to study and report on the question. Though the report
was completed, the Administration decided not to seek more than a one-

year renewal again this year. An effort to extend the authority for three

years failed in the Senate by a vote of 32 to 45. (100 Cong. Rec. 8408,
June 24, 1954).

Internal Security

Pub. L. No. 557, 83d Cong., 2d Sess. (July 29, 1954)
This Act amends section 7(d) of the Internal Security Act of 1950,

64 Stat. 987 (1950), 50 U.S.C. � 786(d) (1952), to provide that any
organization required to register as a Communist-action or Communist-
front organization must also register all equipment for the printing or

publication of any printed matter in the possession, custody, ownership,
or control of such organization or its members.

Suits to Recover Taxes

Pub. L. No. 559, 83d Cong., 2d Sess. (July 30, 1954)
This Act permits a taxpayer to bring an action in the district court

of the district in which he resides to recover internal revenue taxes er

roneously or illegally assessed or collected. It also permits a party to

such action to demand a jury trial. The former requirement that sums
in excess of $10,000 were only recoverable as against the United States
in the Court of Claims is thus eliminated. The Act also marks a change
in policy in that it allows a trial by jury in a suit brought against the
United States (Conference Report, 1954 U.S. Code Congressional and
Administrative News 4206).

Housing

Pub. L. No. 560, 83d Cong., 2d Sess. (Aug. 2, 1954)
This Act seeks to prevent the obtaining of Government-insured mort

gages exceeding the cost of the project and to protect home owners

against misrepresentation by the sellers of home improvements. New
maximum mortgage limits are set up for old and new housing. Provision
is made for the gradual liquidation of the present Federal National Mort-
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gage Association. The Administration request for authority for 140,000
public housing units over a four-year period was reduced to a grant of

authority for 35,000 units for a one-year period.
The Act in final form was passed by a 358-30 vote, in the House (100

Cong. Rec. 10523, July 20, 1954) and by 59-21 in the Senate (100 Cong.
Rec. 11883, July 28, 1954).

S. E. C.

Pub. L. No. 577, 83d Cong., 2d Sess. (Aug. 10, 1954)
This Act amends the Securities Act of 1933, 48 Stat. 74 (1933), 15

U.S.C. � 77a et seq. (1952), the Securities Exchange Act of 1934, 48

Stat. 881 (1934), 15 U.S.C. � 78a et seq. (1952), the Trust Indenture
Act of 1939, 53 Stat. 1149 (1939), 15 U.S.C. � 77aaa et seq. (1952), and
the Investment Company Act of 1940, 54 Stat. 847 (1940), 15 U.S.C.

� 80a-l et seq. (1952). The Act permits the making of hitherto prohib
ited written offers to buy or sell securities before the registration state

ment is effective, and the further dissemination of information between
the fifing and effective dates of the registration statement. The one-year
period during which delivery of a prospectus is required in trading trans

actions as distinguished from initial new securities distribution is cut to
40 days. The prohibition against extending credit to purchasers of a

new issue by dealers is reduced from 6 months after the offering period
to 30 days. An amendment to exempt from registration with the S. E. C.
securities not aggregating more than $500,000 failed in conference and
the $300,000 limit remains unchanged.

Internal Revenue

Pub. L. No. 591, 83d Cong., 2d Sess. (Aug. 16, 1954)
This Act revises and rearranges the Internal Revenue Code and

deletes obsolete material. Individual income tax rates are not changed
but various categories of taxpayers get some relief. Among those who
may benefit: stockholders, annuitants, retired workers, working mothers,
widows and widowers, and inventors. Changes are made in rules for
dependents' exemptions, deduction of medical expenses, business losses,
and depletion-allowance rates on many minerals. The final date for fifing
returns is changed from March 15 to April 15.
The bill in final form passed the House by a vote of 316 to 77 (100

Cong. Rec. 11769, July 28, 1954) and the Senate by 61 to 26 (100 Cong.
Rec. 11953, July 29, 1954).
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Witness Immunity

Pub. L. No. 600, 83d Cong., 2d Sess. (Aug. 20, 1954)
This Act provides that a witness before a congressional committee

investigating matters involving national security or defense who invokes
the Fifth Amendment may be required to testify provided that ( 1 ) two-
thirds of the members of the committee vote to give him immunity and

(2) that an order of the United States District Court requiring him to

testify has been obtained. In all cases the Attorney General shall be
notified of the proposed grant of immunity. A similar provision is made
with respect to witnesses before grand or petit juries in federal courts,
except that there the request for a court order would be made by the

Attorney General or his authorized representative.

Communist Control

Pub. L. No. 637, 83d Cong., 2d Sess. (Aug. 24, 1954)
This Act declares the Communist Party an instrumentality of a con

spiracy to overthrow the Government, and its existence a clear present
and continuing danger to United States security. It deprives the Com
munist Party or any successor of the rights, privileges, and immunities
which it may hitherto have had. Anyone who knowingly and willfully
becomes or remains a member with knowledge of its purpose is declared
subject to the provisions and penalties of the Internal Security Act of
1950, 64 Stat. 987 (1950), as amended, as a member of a "Communist-
action" organization.
The Act also sets up machinery for proceedings to determine the

identity of Communist-infiltrated organizations. If any employer or any
labor organization is found to be such an organization, it becomes ineligi
ble to receive the benefits of the National Labor Relations Act, 49 Stat.
449 (1935), as amended, 29 U.S.C. �� 157, 159, 160 (1952).

District Legislation
Motor Vehicle Responsibility

Pub. L. No. 365, 83d Cong., 2d Sess. (May 25, 1954)
This Act provides that any motor vehicle owner or operator who is

involved in a motor vehicle accident in the District of Columbia involv
ing personal injury or property damage in excess of $100 is required to
demonstrate that he is covered by insurance or shall be required to
deposit security sufficient to cover the injury or damage caused others.
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Upon failure to do so, such owner or operator's license will be suspended.
Provision is made for appeal by the owner or operator to the Municipal
Court of Appeals for the District of Columbia.
The Act is similar to laws presently in force in some 45 states (100

Cong. Rec. 5948, May 10, 1954) and goes into effect on May 25, 1955.

D. C. Adoption Procedure

Pub. L. No. 392, 83d Cong., 2d Sess. (June 8, 1954)
This Act prescribes and regulates the procedure for adoption in the

District of Columbia. Except as to proceedings begun before the enact
ment of this act, 16 D. C. Code (1951) ch. 2 is repealed.



NOTES
THE DURHAM CASE: "MENTAL-CAUSE" AS A

CRIMINAL DEFENSE

On July 1, 1954, the case of Monte Durham1 was decided by the

United States Court of Appeals for the District of Columbia Circuit.
This 3-0 decision, written by Judge Bazelon, provoked an instant storm
of controversy still raging in the Washington press.2 Perhaps the press
has reason for concern. The Durham case has tremendous public signifi
cance, and it may well become the most important contribution to the law
of criminal responsibility since widespread adoption of the irresistible

impulse test.

The important issue in Durham was whether the previously existing
District of Columbia standard was adequate to determine what kind
and degree of mental disorder would relieve a person from responsibility
for a crime. For the past twenty-five years insanity defenses in the
District have been weighed by the so-called right-wrong test supple
mented by the irresistible impulse test. In Durham, the court summarily
rejected both as "inadequate."3 The new test adopted was stated with

disarming simplicity:
It is simply that an accused is not criminally responsible if his unlawful act
was the product of mental disease or mental defect.4

i Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954).
2 "The effect is to throw an additional safeguard around the individual in keeping with

what the court regards as advances in psychiatric knowledge. ... If the prospect, how
ever, is for another brief sojourn in St. Elizabeth's, and then a . . . discharge, there is
a deplorable lack of protection of the rights of the people of Washington.'' Washington
Evening Star, July 5, 1954, p. A-8, col. 1. "But should not someone be concerned with
the possibility that, under the new law of insanity, a savage killer may be turned loose
on this community?" Washington Sunday Star, July 18, 1954, p. A-26, col. 1. "New
Court Ruling is Seen as a Boon to Criminals", Washington Sunday Star, July 18, 1954,
p. A-28, col. 5-8. "Hazardous 'New Era'", Washington Evening Star, October 7, 1954,
p. A-24, col. 1. "Courts Ponder Problem Of New Insanity Rule", Washington Sunday
Star, October 10, 1954, p. A-26, col. 7-8. But see "This long overdue modernization of
one of the important standards of criminal justice reflects the highest credit upon Judge
Bazelon and his colleagues. . . . This fusion of law and psychiatry will do much to

enlighten justice . . ." Washington Post and Times Herald, July 6, 1954, p. 10, col. 1.
See also Washington Post and Times Herald, July 2, 1954, p. 38, col. 6-8; and Washington
Evening Star, July 15, 1954, p. A-l, col. 1.

3 214 F.2d at 874.
4 Id. at 874-875.
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It is the purpose of this Note to inquire whether or not the Durham
rule really effects a substantial change in the criteria for criminal respon
sibility and to consider the practical significance of any such change.
It may be stated at the outset that the rule is the prevailing law in the

District of Columbia today and will be for an indefinite time in the
future. The United States Attorney's petition for a rehearing before the
Circuit Court of Appeals sitting en banc was denied.5 The time for

filing a petition for certiorari has expired6 and none has been filed. In

any event, it appears unlikely that certiorari would have been granted,
since the circuit court is recognized as the highest common-law court in
the jurisdiction and the proper tribunal to establish and revise rules of
this type.7 This Note will not attempt to discuss the closely related issue
of "diminished responsibility"8 or the issue of determination of sanity
at the time of trial.9

5 Petition denied, September 10, 1954.
6 Time limitation expired, October 10, 1954.
7 This point seems to have been established in Fisher v. United States, 328 U.S. 463

(1946), where, referring to the doctrine of diminished responsibility, the Court declined
"to force the District of Columbia to adopt such a requirement for criminal trials . . .",
and observed that "Such a radical departure from common law concepts is more properly
a subject for the discretion of the courts of the District." Id. at 476.

8 The rule of diminished responsibility would provide for a finding of second degree
murder, rather than first degree, where the accused suffered from a mental disorder not
sufficient to relieve him from legal responsibility for his act. This doctrine was unsuccessfully
urged on the Supreme Court of the United States in Fisher v. United States, supra note 7.
It was recently urged on the United States Court of Appeals for the District of Columbia
Circuit in the case of Stewart v. United States, 214 F.2d 879 (D.C. Cir. 1954), where
it was presented in a comprehensive brief compiled by the amicus curiae appointed by
the court, Mr. Abram J. Chayes. The Stewart and Durham cases were considered by the
court at the same time, and Stewart was decided fourteen days after Durham. Judge
Bazelon wrote the opinion of the court in both cases. While the rule of diminished
responsibility was not accepted in the Stewart case, the words of the court in rejecting it
are significant: "Despite the force of the considerations presented so persuasively by the
amicus, we have concluded that reconsideration of our decision in Fisher should wait until
we can appraise the results of the broadened test of criminal responsibility which we

recently announced in Durham. Only upon such an appraisal will it be possible to determine
whether need for the rule remains." 214 F.2d at 883.

9 Gunther v. United States, 215 F.2d 493, (D.C. Cir., July 1, 1954) ; Contee v. United
States, 215 F.2d 324 (D.C. Cir., July 15, 1954) ; Wear v. United States, 23 U.S.L. Week 2045
(D.C. Cir., July 22, 1954) . Gunther and Contee require that the trial court make a finding
on the defendant's competency to stand trial. Wear holds that a motion on behalf of the
accused for a mental examination, made in good faith and not frivolous, must be granted
under the terms of 18 U.S.C. � 4244 (1952). The United States Attorney for the District
of Columbia has requested a rehearing of these cases. See Washington Evening Star,
September 8, 1954, p. 1, col. 1.
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Background

The struggle of the law to keep abreast of scientific advancement in
the field of mental illness has been long, interesting and frequently un

successful. One jurist was prompted to observe that: "A striking and

conspicuous want of success has attended the efforts made to adjust the
legal relations of mental disease."10

Originally, the governing principle was the "wild-beast" test, invoked
in the early English case of Rex v. Arnold.11 Here it was stated that the
accused would not be held responsible if he "doth not know what he is

doing, no more than ... a wild beast."12 This standard soon found its

place in English law, although it has been pointed out that the statement

was probably intended more as an illustration than to be taken literally.13
Nonetheless, it remained the law for several decades until supplanted
by Earl Ferrer's Case14 approving the right-wrong test. Some eighty
years later the right-wrong test was classically stated in M'Naghten's
Case15 and in that form it gained general acceptance in both England
and the United States. The doctrine resulted from the acquittal of Daniel
M'Naghten of murder on the grounds of insanity�the charge of Lord
Chief Justice Tindal embodying the right-wrong test16�and the request
of the House of Lords that the Judges of England render an advisory
opinion on the law governing the case. The Judges, with substantial
unanimity, agreed that:

To render a person irresponsible for crime on account of unsoundness of mind,
the unsoundness should, according to the law as it has long been understood and

held, be such as rendered him incapable of knowing right from wrong.17
In substance, this has been the basic rule for determining responsibility

in forty-seven states and the District of Columbia, where it was adopted
in 1882.18 The District, additionally, adopted the irresistible impulse test

10 See State v. Pike, 49 N.H. 399, 429 (1870) (Doe, J., dissenting).
11 16 How. St. Tr. 69S (1724).
12 Id. at 764.
13 Glueck, Mental Disorder and the Criminal Law 139 (1925) ; Weihofen, Mental Dis

order as a Criminal Defense 55 (1954).
14 19 How. St. Tr. 886, 948 (1760).
15 10 CI. & Fin. 200, 8 Eng. Rep. 718 (H.L. 1843).
i� Id. at 202, 8 Eng. Rep. at 719.
17 Id. at 205, 8 Eng. Rep. at 721.
is United States v. Guiteau, 1 Mackey 498 (D.C. Sup. Ct. 1882). The court held that:

"Insanity is a defense on the very ground that it disables the accused from knowing that
his act is wrong. The very essence of the inquiry is whether his insanity is such as to

deprive him of that knowledge." Id. at 546.
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in the case of Smith v. United States19 in 1929. The Smith case resolved

earlier confusion on this issue20 by the definitive holding that:
... the accused must be capable, not only of distinguishing between right and
wrong, but that he was not impelled to do the act by an irresistible impulse. . .

21

Thus, in the District of Columbia, a defendant was legally irrespon
sible for a crime if, at the time the crime was committed, he (a) did not

know right from wrong, or (b) was irresistibly impelled to commit the

wrong. Of course, both tests are questions of fact. Such was the state

of the law when the conviction of Monte C. Durham on a charge of

housebreaking was appealed to the United States Court of Appeals for
the District of Columbia Circuit.

The Durham Rule of "Mental-Cause"

Monte Durham was discharged from the Navy in 1945 after a psy
chiatric examination found him unfit for naval service. From that date
to the time of his trial in 1953 he had a record of intermittent hospitaliza
tion and imprisonment which included one attempt at suicide, two con

victions of stealing cars and passing bad checks, findings that he was of
"unsound mind" at two lunacy hearings and one judicial determination
of competency, and four commitments to a mental institution for periods
of time ranging from two to sixteen months.22 In February 1953, he was

released from a mental hospital on the certificate of the Acting Super
intendent that he was "mentally competent to stand trial and . . . able
to consult with counsel to properly assist in his own defense."23 He was

shortly thereafter brought to trial for housebreaking. His counsel waived
the judicial determination of competency provided for by statute,24 and
he was convicted after a non-jury trial in the United States District
Court.
On appeal, the conviction was reversed on the ground that the trial

19 59 App. D.C. 144, 36 F.2d 548 (1929).
20 Taylor v. United States, 7 App. D.C. 27 (1895), (rule rejected by the trial court

and not considered on appeal); Hamilton v. United States, 26 App. D.C. 382 (1905),
(rule granted by trial court and not specifically considered on appeal, though trial court
was affirmed) ; see also Davis v. United States, 165 U.S. 373 (1897), (instruction embodying
the rule approved).

21 59 App. D.C. at 145, 36 F.2d at 549.
22 214 F.2d at 864.
23 Id. at 864-865.
24 18 U.S.C. � 4244 (1952).
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court had failed to find "some evidence of mental disorder," and thus

had not required that "sanity, like any other fact, must be proved as

part of the prosecution's case beyond a reasonable doubt."25 But the

appellate court found it necessary to go further. In doing so it formulated
the now controversial rule which is the subject of this Note.
The court traced the development of the right-wrong and irresistible

impulse tests and their adoption in the District of Columbia. Against this
background, it pointed up the "enormous developments in knowledge of
mental life"26 in recent years, and it reached the following succinct con
clusion:

We find that as an exclusive criterion the right-wrong test is inadequate in that
(a) it does not take sufficient account of psychic realities and scientific knowledge,
and (b) it is based upon one symptom and so cannot validly be applied in all
circumstances. We find that the "irresistible impulse" test is also inadequate
in that it gives no recognition to mental illness characterized by brooding and
reflection and so relegates acts caused by such illness to the application of the

inadequate right-wrong test. We conclude that a broader test should be adopted?'1
[Emphasis supplied.]

What is this "broader test" adopted? Essentially, it is composed of
two parts. First, the jury must determine whether the accused was suffer

ing from a mental disease or mental defect at the time the crime was

committed. Second, the jury must further determine that there was a

"causal connection" between the mental disorder and the act. To repeat
the court's own formulation of the rule :

It is simply that an accused is not criminally responsible if his unlawful act
was the product of mental disease or mental defect.28

Or stated in another way: for conviction, the prosecution must prove
beyond a reasonable doubt that (a) the accused was not suffering from
a mental disorder at the time the crime was committed or (b) the crime
was not the product of a mental disorder to which the accused may have
been subject.
Of course, as with the statement of any general rule, a number of

questions remain unanswered. Most of these revolve around the "prod
uct" or "causal connection" part of the rule. Certainly, if there is no

25 214 F.2d at 866. The court quotes from Tatum v. United States, 88 U.S. App. D.C.
386, 389, 190 F.2d 612, 61S (1951), where that court had quoted Glueck, Mental Disorder
and the Criminal Law 41-42 (1925).

26 214 F.2d at 870.
27 Id. at 874.
28 Id. at 874-875.
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causal connection a defendant would not benefit from the rule. But what

if the causal connection is only tenuous? What if the jury determines
the mental disorder to be only a partial cause, or one of several causes,
of the act? To what degree must the act be produced by the condition?

Presumably these questions will be resolved by juries within the frame

work of more definitive instructions in the cases to follow. The Court of

Appeals has already made a definite start by including in its opinion
a sample instruction,29 and, as future charges to the jury are accepted by
this court, the skeleton of the rule will be filled in.

Significance

The mental-cause rule is not new in the United States. In 1870, the
Supreme Court of New Hampshire affirmed an instruction to the effect
that:

. . . whether there is such a mental disease as dipsomania, and whether defendant
had that disease, and whether the killing of Brown was the product of such

disease, were questions of fact for the jury.30
One year later in State v. Jones31 the court reviewed the earlier decision
at greater length and affirmed it unanimously. Thus, for the past eighty-
four years New Hampshire courts have been guided by a rule which
bears striking similarity to that announced by the court in Durham.

However, the difference between adoption of the rule by a one-state

minority and its adoption by one of the most influential of the eleven
circuits is readily apparent. In the present instance it is much more

29 �We do not, and indeed could not, formulate an instruction which would be either

appropriate or binding in all cases. But under the rule now announced, any instruction
should in some way convey to the jury the sense and substance of the following: If you
the jury believe beyond a reasonable doubt that the accused was not suffering from a

diseased or defective mental condition at the time he committed the criminal act charged,
you may find him guilty. If you believe he was suffering from a diseased or defective
mental condition when he committed the act, but believe beyond a reasonable doubt that
the act was not the product of such mental abnormality, you may find him guilty. Unless

you believe beyond a reasonable doubt either that he was not suffering from a diseased or

defective mental condition, or that the act was not the product of such abnormality, you
must find the accused not guilty by reason of insanity. Thus your task would not be

completed upon finding, if you did find, that the accused suffered from a mental disease
or defect. He would still be responsible for his unlawful act if there was no causal
connection between such mental abnormality and the act. These questions must be
determined by you from the facts which you find to be fairly deducible from the testimony
and the evidence in this case." Id. at 875.

36 State v. Pike, 49 N.H. 399, 407 (1870).
31 SO N.H. 369 (1871).
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likely that the rule will have a profound impact on American judicial
development. District of Columbia Circuit leadership in adoption of the

irresistible impulse test is an example in point.32
Accepting the Durham rule as strong citable precedent, at the very

least, the question remains: Does it really change the law? There is

learned opinion to be found on both sides of this question. Those who
see no substantial change resulting from the Durham case proceed on

the rationale that juries have always arrived at subjective moral judg
ments and will continue to do so. They contend that, whether the test

be right-wrong, irresistible impulse or mental-cause, each juror will
answer his own version of the question, "Is this defendant morally
culpable for the crime committed?" If the answer to this question is

"No," the jury will acquit without regard to the formal requirements
of the test provided for their guidance. Those who hold that the law is

substantially changed point to the unique criteria of the rule itself, its
broadened scope, and reservation of the ultimate moral issue to the jury.
These factors, it is claimed, will contribute to a fair determination of

guilt or innocence in a number of cases where the previous tests were

inadequate.
It is fair to say that the United States Attorney for the District of

Columbia also believes that Durham has changed the law. He considered
the case of sufficient importance to petition for a rehearing before the
court en banc.33 He is reported as having suggested that dire conse

quences may follow adoption of the rule,34 and having requested the
District Council on Law Enforcement to undertake a formal study of its
effect on law enforcement.35
If instructions to the jury are to be accorded any significance at all,

it must be recognized that Durham has changed the law. The new test is

32 Weihofen, Mental Disorder as a Criminal Defense 129-173 (19S4).
33 Petition denied, September 10, 1954.
34 Washington Evening Star, October 7, 1954, p. A-24, col. 1. "Mr. Rover fears that

the new rule will greatly increase the number of insanity pleas in criminal cases, multiply
the work of psychiatrists, bog down prosecutions and bring about the release of criminals
from whom the public should be protected."

35 Ibid. "The prosecutor has asked the District Council on Law Enforcement to make
a complete study of the effect of the appellate court decisions on local law enforcement
and recommend possible legislation to strengthen the hands of police and prosecutors in
crime cases." See Washington Sunday Star, October 10, 1954, p. A-26, col. 7-8; "The
move to minimize this risk . . . probably will be made on October 25 when the Council on
Law Enforcement meets. United States Attorney Leo Rover hopes to persuade the council
to undertake formal study of the problems created by appellate rulings."
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substantially different in form and content from its predecessors. It is
broader in scope, and�at least in the cases of psychotics whose crimes
do not stem from an irresistible impulse�it will produce substantially
different results.

Practical Effect

The Durham rule also involves a decided shift in responsibility for

answering the ultimate question. In a typical case where the issue of

responsibility is decided by the right-wrong test, expert testimony is

usually taken from a psychiatrist-witness who has examined or observed
the defendant. After qualifying as an expert witness and testifying as

to the extent of his observation, the psychiatrist is required to answer

the very question on which the legal responsibility of the accused

depends. Not only is he required to estimate the defendant's mental state
at the time the crime was committed, but he must translate this estimate
into layman's language and express it by saying the defendent either did
or did not know right from wrong. The procedure is essentially the same

under the irresistible impulse test, except that symptoms are usually
recited to the psychiatrist in the form of a long hypothetical question.
The jury, thus, is only free to accept or reject the testimony in either
case. It is the psychiatrist and not the jury who makes the determination.
Under the Durham rule, testimony of a psychiatrist will be limited to

something short of answering the ultimate question of legal responsibility.
He will continue to perform his principal court function which "is to
inform the jury of the character of . . . [the defendant's] mental
disease."36 He may even testify to the probable consequences of that
mental condition on the behavior of the defendant. But even that is a

far cry from attempting to tell the jury what effect that condition had on

the isolated reasoning faculty of the defendant, as psychiatrists were

required to do under the right-wrong test.

Thus, the psychiatrist is saved from having to make a speculation
which amounts to a moral judgment. The jury has the benefit of expert
testimony in the area of that testimony's highest competence, and the
issue of causal connection is reserved to the jury itself. This returns the
ultimate determination of fact�essentially the moral judgment�to the
jury, where it properly belongs.
Nor are the psychiatrists likely to resent this limitation of their court

room function. Too often in the past psychiatrists have been aware of

36 Holloway v. United States, 80 U.S. App. D.C. 3, 5, 148 F.2d 665, 667 (1945), quoted
by the court in Durham, 214 F.2d at 876.
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the futility of the roles in which they were cast by modern criminal
procedure. This has strained the administration of criminal justice and

deprived the courts of the services of many of the most competent
practitioners.37
The Durham rule could also affect changes in the procedural aspects

of the trial. An example in point is the possible greater incidence of
directed verdicts, since the mental-cause rule increases the prosecution's
burden of proof.38
The cases at which the new test was primarily aimed and those where

a different result should first be noticed are the cases in which a brooding
or reflective psychotic is charged with premeditated crime. Many persons

subject to such mental disorders can distinguish right from wrong. If
such a person committed a crime to which he was not irresistibly im

pelled, there would be no provision for him under the previous tests. The
court cites the example of a manic depressive to whom the death of
himself and his whole family is a "less dreadful alternative" than con

tinuing in fife.39 The same example could be given for a schizophrenic
or paranoic personality where the act committed was clearly the product
of the deranged mind. In these cases, where we recognize that no moral
blame attaches, the Durham rule provides for relief from legal respon
sibility.
Of course, the paramount concern of the press with the Durham case

is the practical effect that it will have on the safety of the public. Is this
latest attempt to protect the rights of mentally unsound defendants a

threat to society at large? Will a "savage killer" be turned loose to kill

again? These are undoubtedly considerations of the gravest public con

cern, but it would appear that treatment of them has been somewhat
less than objective. Wisely applied, the rule should pose no new danger
for the community. New Hampshire has operated under substantially

37 See Preliminary Report of the Committee on Forensic Psychiatry of the Group for
the Advancement of Psychiatry 16, n. 2.

United States v. London, No. 1199-S3 D.D.C., October 6, 19S4. Despite testimony of
a psychiatrist that he could not determine mental state of the defendant at the time of
the alleged crime, the judge directed a verdict of acquittal after stating: "I do not believe
that the man was or is insane, but I am equally convinced that at the time of the crime
he was not mentally responsible." It would seem that this issue should still have gone to

the jury under the new test if it would have under the old. The judge further stated:
"The defense of insanity is going to be used by every other defendant who comes into
this court. We are embarked on a new era."

S9 214 F.2d at 873-874. The court cited example from the Royal Commission on Capital
Punishment 1949-19S3 Report (Cmd. 8932) 110 (1953).
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the same rule for eighty-four years and it has not considered that its
citizens were unduly imperiled. There is no reason to suppose that the
rule would have a different effect elsewhere.
On the issue of protecting society from mental defectives, one funda

mental distinction is frequently obscured. The public interest in this area

is served by treatment�not by punishment. In other words, this is

fundamentally a problem of public health rather than of public adminis
tration of justice. Society is well-served when those who constitute a

danger to it by reason of unsound mind are treated, hospitalized or con

fined. It is not well-served when someone is convicted of a crime caused

by his mental disorder.

Evaluation and Conclusions

At the very least, the Durham rule would seem to be a more honest

approach to one of the most difficult problems in modern criminal pro
cedure. It presents the essential factual issue to the jury in terms that
do not distort it, and it recognizes the moral question that is resolved by
the jury verdict. It limits psychiatric testimony to its most reliable area

and shifts the actual decision to the jury itself.
While the rule is essentially different from the earlier tests, the prac

tical effect of this difference is more likely to be seen in individual cases
than in any drastic change in the administration of criminal justice. It
is likely that some defendants who would have been convicted before
adoption of the rule will now be acquitted if they meet its requirements.
This should pose no threat to society. Conviction of crime is no pre
requisite for psychiatric treatment of those who would be dangerous with
out it, and the collateral issue of preserving the public interest by super
vision of mental health remains unaltered.
Thus, the test for legal responsibility formulated in the Durham case

appears fully consonant with the public interest as well as with our

present understanding of the human mind.
RAYMOND W. BERGAN

"NO-MAN'S LAND" IN LABOR RELATIONS�A SURVEY

A new and intriguing jurisdictional problem was introduced in the
field of labor relations by the passage of the Labor-Management Rela
tions Act, or Taft-Hartley Act,1 in 1947. By requiring that state law
must be in conformity with the national law before jurisdiction can be

1 61 Stat. 136 (1947), 29 U.S.C. �� 141 et seq. (1952).
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ceded to the state board,2 this Act curtailed the NLRB's generous
practice of permitting the states to handle certain cases. Jurisdictional
difficulties resulted because the NLRB continued to decline jurisdiction
in cases which it was empowered to hear, holding that the effect of these
cases on interstate commerce was "too remote" or that the activities
involved were "essentially local in character." The states were heard to

complain that this resulted in ". . . the creation of a 'no-man's land' in
which there is doubt whether the State Boards may act, even though the
National Board declines to exercise jurisdiction."3
The problem which arose was enveloped in the larger conflict of

federalism in labor relations. So long as it was argued that the states
had concurrent jurisdiction over labor-management relations, this "no-
man's land" was clearly eliminated, because, if the states had such power,
they would retain it when the NLRB declines to act. But, as the battle
has steadily turned in favor of an exclusive federal jurisdiction,4 it has
become more urgent to investigate the consequences of the declination
of jurisdiction by the NLRB. By espousing the theory of exclusive
federal control and rejecting the concurrent jurisdiction of the states,
the Supreme Court highlights the fact that there may be federal rights
which cannot be enforced. If the NLRB will not act, what remedies, if
any, are then available for the defense of the substantive rights covered

by the Taft-Hartley Act? That is the question this note proposes.
The resistance of the courts to theories of concurrent jurisdiction is

not the only recent development that makes such an inquiry topical. In

July, 1954, the National Labor Relations Board issued two releases5
establishing new jurisdictional standards which must be met before the
Board will process a case. The new standards, as compared with the old,6
mark a definite withdrawal of the Board from areas in which it had

previously exercised jurisdiction. More cases than before are deemed to

be primarily of local concern, and the refusal of the National Board
to accept them widens the penumbra which has been called a no-man's
land. But the shadow which has been cast is not so extensive as a casual
reading of the new standards might indicate, and the criticism that mil
lions of workers have been stripped of their rights is unfounded. The

2 Labor-Management Act, supra, � 10(a), 61 Stat. 146 (1947), 29 U.S.C. � 160(a) (1952).
3 Report of the New York Labor Board, 25 Lab. Rel. Rep. (Ref. Man.) 77 (1948).
* Garner v. Teamsters Union, 346 U.S. 485 (1953), includes a strong refutation of any

state claim to concurrent jurisdiction.
5 34 Lab. Rel. Rep. (Labor-Management) 223, 261 (1954).
� Release of National Labor Relations Board, 26 Lab. Rel. Rep. (Ref. Man.) 50 (1950).
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Board's estimate is that the new procedure will reduce its workload by
not more than ten percent and that only about one percent of the em

ployees in the country are affected under the new standards and the

previous revision of 1950.7 But this is still no small area, and the prob
lems arising from the new order justify concern.

Since the outlines of our problem have only lately been sharply defined,
it is not surprising to find that very little research in the over-all juris
dictional question has been directed specifically to this narrow issue.
There is a dearth, too, of judicial decisions directly in point. This is of

particular concern when dealing with a relationship recognized to be as

delicate and treacherous as that of state-federal jurisdiction. Obviously,
then, the conclusions of this note can be only speculative. They rest

upon principles derived from cases sometimes long decided before ad
ministrative remedies were thought of, and, in general, concerned with
issues that at best can claim to be cousins to the one at hand. So, although
certain conclusions are favored, it will be enough if they serve to indicate
the scope and complexity of the issue. To hope for more is to fall victim
to that "vaulting ambition which o'erleaps itself."

Development and Present Status of the Question
The recognition of the possibility of a no-man's land antedates the

Taft-Hartley Act. Under the original National Labor Relations. Act, or
Wagner Act,8 the existing cession agreements between state and federal
boards and the less inclusive coverage of the act itself served to lessen

any conflict between the agencies. Nevertheless, the separate opinion of
Mr. Justice Frankfurter in the Bethlehem Steel case9 indicated an aware

ness of the danger. But the Taft-Hartley Act enlarged the jurisdiction of
the NLRB both as to unfair labor practices,10 and as to industries
covered and elections to be held,11 and at the same time, as we have

seen, it limited the power of the Board to cede jurisdiction. The National
Board was led to submit to the Joint Congressional Committee reasons

for a reconsideration of section 10(a), which limited cession agreements.
It pointed out that the failure of the states to enact suitable legislation

7 See the opinion of the Board in Breeding Transfer Co., 110 N.L.R.B. No. 64 (Oct. 26,
1954), 35 Lab. Rel. Rep. (Labor-Management) 1020, 1024 (1954).

8 49 Stat. 449 (1935), 29 U.S.C. �� 151-166 (1952).
9 Bethlehem Co. v. State Board, 330 U.S. 767, 779, 780 (1947).
10 49 Stat. 452 (1935), 29 U.S.C. � 158 (1952).
H Labor-Management Relations Act, � 9, 61 Stat. 143 (1947), 29 U.S.C. � 159 (1952).

See Millis and Brown, From the Wagner Act to Taft-Hartley, 401 (1950).
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had made it impossible for the Board to cede to the states cases which

they had been accustomed to handle. "There is," recognized the Board,
"considerable danger of creating a no-man's land, especially if the Na
tional Labor Relations Board decides to refrain from exercising its own

jurisdiction to the hilt."12
At this time, the Board was wrestling with its General Counsel over

the extent to which it was the duty of the Board to assert its jurisdic
tion.13 The General Counsel held that jurisdiction should be exercised
"to the full extent that the Act will permit," and that the Board should
enter those fields which formerly for budgetary or policy reasons it
had avoided. But the NLRB was uncertain what industries and busi
nesses were covered, and was not inclined to extend its facilities too far.
It is true that at first the majority of the Board did take jurisdiction over

what were primarily local industries. A later trend, however, was toward
declining jurisdiction over essentially local concerns. This process culmi
nated in the issuance of the first set of jurisdictional standards on October
6, 1950, wherein the Board codified the limitations which it had set for
itself in a series of cases.
Dissatisfaction remained. The New York Labor Board, for instance,

complained of "jurisdiction upon the accordion theory" and a "dog-in-
the-manger policy."14 And, at the same time, the National Board found
that its work load remained excessive in spite of its effort to apply the
new standards. Chairman Guy Farmer defended the right of the Board
to decline to handle enterprises which were local in character and made it
clear that he believed more labor cases should be handled on a local level.
He gave a hint of the forthcoming 1954 standards when he said: ". . . we

intend to re-examine the jurisdictional plan and to bring it into closer

proximity to present day reality."15 It was the apparent intention of
Chairman Farmer that the state should control what the Board released.
This same intention was manifested in a later address by NLRB General
Counsel George J. Bott. He recognized clearly the existence of the

jurisdictional problem, which had been sharpened by the Supreme Court's
emphatic denial in the Garner16 case of concurrent state jurisdiction. He

12 Joint Congressional Committee on Labor-Management Relations, Hearings, Labor-

Management Relations, 80th Cong., 2d Sess., June 11, 1948, Pt. 2, p. 1125.
13 Millis and Brown, op. cit. supra note 11, at 401-402.
1* Report of the New York Labor Relations Board, 28 Lab. Rel. Rep. (Ref. Man.) 93

<1951).
15 An address of Chairman Guy Farmer before the 14th Annual Law Institute of Ten

nessee College of Law at Knoxville, Tenn., Nov. 6, 1953.
16 See note 4 supra.
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proposed this query: "If the activity affects interstate commerce but
the Board declines to assert its jurisdiction, is there a no-man's land
created where the states cannot act and the Board will not act?"17 He
answered the question by affirming that in these circumstances the state

agency would have the right to act.

Finally, in July, 1954, the new standards were issued. They were

generally received as an invitation to the state boards to assert jurisdic
tion. In New York, Chairman Kramer of the State Labor Relations
Board stated that the standards "vastly expanded the sphere of useful
ness"18 of the New York board. And a statement by the attorneys for
the American Federation of Labor indicated their fear that the "restric
tive labor laws and restrictive court decisions" of some states would be
used "to hamper and harass labor activity."19
It is evident, then, that the effect of the National Board's declining

jurisdiction has not yet been determined. The question of state activity
in this circumstance is still an open one. On the one hand, a New York
case has held that the state labor board cannot act, stating that the "un

availability of any relief in this particular case appears to be the result
of a consciously adopted congressional policy."20 On the other hand, a
decision of the Wisconsin Employment Relations Board has asserted the

jurisdiction of the state.21 The Supreme Court itself has made it clear
that it has not yet passed upon the precise issue. On January 18, 1954, in
a per curiam decision the court said: "Since there has been no clear

showing that respondent has applied to the National Labor Relations
Board for appropriate relief , or that it would be futile to do so, the Court
does, not pass upon the question ... of whether the State court could
grant its own relief should the Board decline to exercise its jurisdic
tion."22 The force of this statement was recognized by Solicitor General

17 An address of Gen. Counsel G.J. Bott before the Arkansas Bar Association, Hot
Springs, Ark., May 13, 1954, 34 Lab. Rel. Rep. (Labor-Management) 67, 68-69 (1954).

18 Chairman Kramer of the New York Labor Board in an address before the New York
State Federation of Labor, July 21, 1954, 34 Lab. Rel. Rep. (Labor-Management) 279

(1954).
19 AFL Comment on NLRB Jurisdictional Policy, 34 Lab. Rel. Rep. (Labor-Manage

ment) 263, 264 (1954).
20 New York State Labor Rel. Bd. v. Wags Transp. Sys., 130 N.Y.S.2d 731 (Sup. Ct.,

Special Term, N.Y. County, March 25, 1954).
21 In Re Drivers, Salesmen, Etc. and Cooper-Utter Lumber Company, May 24, 1954,

Decision No. 3739, Wisconsin Employment Relations Board, 34 Lab. Rel. Rep. (Labor-
Management) 1287 (1954).

22 Building Trades Council v. Kinard, 346 U.S. 933 (1954).
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Simon E. Sobeloff in a memorandum submitted to the Supreme Court.
After pointing out that the federal legislation had established, in general,
a pattern of labor relations exclusive of state regulation, he mentioned
the Board's policy of declining cases which did not satisfy the jurisdic
tional yardsticks. He went on to say: "This Court has noted but not

passed upon the question whether the States, in the absence of an agree
ment with the Board ceding jurisdiction to them, may act with respect
to interstate industries over which the Board has, but declines to assert

jurisdiction."23 There is good reason to emphasize that a solution to
the question has not been foreclosed. For, if the Supreme Court cases

are not read with the realization that their holdings have excepted this
precise issue, the conclusions of the Court would seem to forbid state
action under any circumstance.

Congressional action could cut through all the uncertainty which
surrounds this facet of state-federal jurisdiction. It has not done so.

A presidential message,24 congressional hearings25 and proposed legisla
tion26 have all indicated an awareness of the problem, but at the close
of the second session of the 83d Congress no amendments had been

adopted to clarify the issue. Hence, for the present, we are restricted
to a legal examination of the conflicting opinions which the Taft-Hartley
Act has spawned. First, there is an opinion which denies that the National
Board has a right to decline jurisdiction.27 Although this note supports a

contrary opinion, it cannot be said that the matter has been fully investi
gated or clearly determined by the courts. Second, there is the opinion
of those who would attack the Supreme Court's stand on concurrent

jurisdiction, either directly or by seeking to distinguish each new case

from previous holdings. The limit of such effort is the ingenuity of the
advocate. But, for the purposes of this note, it will be assumed that the
exercise of jurisdiction by the NLRB excludes the state from regulating
labor practices affecting interstate commerce. Third, there are those who

23 Memorandum of National Labor Relations Board submitted to the Supreme Court
at its request in the Laburnum case, United Workers v. Laburnum Corp., 347 U.S. 656

(19S4).
2* Presidential Message, 100 Cong. Rec. Ill (Jan. 11, 1954).
25 Hearings before Committee on Labor and Public Welfare on S. 2650, 83d Cong., 2d

Sess. (Feb. 15, 1954).
26 Particularly the floor amendment proposed by Sen. Ives to S. 2650, 100 Cong. Rec.

5653 (May 5, 1954).
27 New York State Labor Rel. Bd. v. Wags Transp. Sys., note 20, supra. However, the

opinion of the court is not clear on this point, as there are indications that the court holds
that the National Board does have such discretion. Also see note 13 supra.
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affirm and those who deny that the state may fill up any vacuum created
by the jurisdictional withdrawal of the NLRB. And, in this wide area,
varying conclusions and shades of conviction have doubtless been sup
ported by able argument.
The conclusions which this note will try to establish should perhaps

be stated here so that they may be compared with the above and may
serve as an outline of the subsequent argument. It is our view that the
National Labor Relations Board has the power to refrain from exercis

ing its statutory jurisdiction, thereby leaving certain enterprises bereft
of a federal administrative remedy. The major discussion in this note

will center on who may then enter this area to regulate unfair labor

practices. Although it is not stressed, the conclusions are meant to apply
to unfair labor practices only, since representation elections and other
labor regulations introduce elements of complexity which have not been
evaluated. It will be found that the federal courts, have been shorn of

power to intervene and that state laws and agencies have been rendered

inoperative because of congressional legislation. However, under the ex

isting framework of congressional action and Supreme Court decisions,
there is still room for a state court to administer federal law and thus
provide a remedy.

Jurisdiction and Discretion of the National Board

It was under the Wagner Act that the jurisdiction of the National
Labor Relations Board was challenged and first upheld as a valid and
constitutional procedure for the regulation of interstate commerce and
of labor practices affecting commerce, even when such regulation extends
to manufacturing within a state.28 It had long since been decided, of
course, that in the regulation of interstate commerce, Congress can

reach admittedly local and intrastate activities "having such a close and
substantial relation to interstate traffic that the control is essential or

appropriate to the security of that traffic, to the efficacy of the interstate
service, and to the maintenance of conditions under which interstate
commerce may be conducted upon fair terms and without molestation
or hindrance."29 This principle was applied to the regulation of labor
disputes affecting commerce and it was established that under the Na
tional Labor Relations Act Congress, had set no dollar-volume limits to
the jurisdiction of the Board, other than that to which the maxim of

28 Labor Board v. Jones & Laughlin, 301 U.S. 1 (1936).
28 Houston & Texas Ry. v. United States, 234 U.S. 342, 3S1 (1914).
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de minimis might apply. Indeed, it was said that the Act evidenced "the
intention of Congress to exercise whatever power is constitutionally
given to it to regulate commerce."30 The Taft-Hartley Act did not re
strict this extensive grant of jurisdiction, but extended it to cover new

enterprises and labor practices.31
The National Board itself has, the exclusive initial power to determine

in fact the limits of its own jurisdiction, subject, however, to judicial
review.32 But the Board has had a general policy of remaining well
within the wide limits it can patrol. This has been a policy based on

budgetary and jurisdictional reasons.33 There is no problem when the
Board says it has no jurisdiction, either because the labor practice is
not covered by the federal act or because the industry is solely intrastate;
if the Board has no jurisdiction, the state is not barred from acting. But
an issue does arise when the Board refuses to hear a case over which it
does have statutory jurisdiction. May the Board, by its own action,
deprive a complainant of a federal remedy without a hearing? The

Supreme Court has rather obliquely favored such a discretionary power
when it said that the "... Board sometimes properly declines to [take
jurisdiction of a complaint], stating that the policies of the Act would
not be effectuated. . . ."34
The issue of the Board's discretion was more clearly presented in a

later case and the self-limitation of the Board was sustained in Haleston

Drug Stores v. National Labor Relations Board.35 It was held that the
Board is empowered to dismiss a complaint even when interstate com

merce was in fact affected and the Board did have jurisdiction. Section

10(a) of the Taft-Hartley Act was quoted in support of this holding.
It was pointed out that the word "empowered" did not "direct" the Board
to prevent persons from engaging in unfair labor practices. No case had

30 Labor Board v. Fainblatt, 306 U.S. 601, 606-607 (1939).
31 See note 11 supra.
32 Newport News Co. v. Schauffler, 303 U.S. 54 (1938).
33 In Haleston Drug Stores v. National Labor Relations Bd., 187 F.2d 418, 421 (9th

Cir. 1951), it was said: "The Board itself, without judicial challenge, acted on the assump
tion that it could, for reasons of policy or for budgetary or other reasons, decline to issue
an unfair labor practice complaint, or to dismiss a complaint after issuance without de

termining the existence of an unfair labor practice, if in its reasoned judgment the policies
of the act would be best served by that course." This is in accord with the opinion of
Chairman Millis of the NLRB which is given in Millis-Brown, op. cit. supra note 11, at 401.
3* Labor Board v. Denver Bldg. Council, 341 U.S. 675, 684 (1951).
35 Haleston Drug Stores v. National Labor Relations Bd., 187 F.2d 418, 421 (9th Cir.

1951), cert, denied, 342 U.S. 815 (1951).
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come to the court's attention in which the discretionary authority of the
Board had been questioned under the Wagner Act.
With these few indications of the Board's discretionary power, the

stage is set to inquire how its exercise will effect the right of other bodies
to prevent persons from engaging in unfair labor practices.

The Federal Courts

The status of the federal courts will not be changed by the action of
the NLRB. The Norris-LaGuardia Act36 limited the jurisdiction of the
federal courts by denying to them the power to grant an injunction in
cases arising out of a labor dispute unless certain definite conditions were
met.87 When those conditions are met, the court retains its equity power
of injunction, independent of any action of the NLRB. But we are here
concerned with cases which are under the jurisdiction of the NLRB and
which are not such as to give the federal courts jurisdiction under the
Norris-LaGuardia Act. The strictures of the Norris-LaGuardia Act will
continue to bind the federal courts and the declination of jurisdiction by
the Board does not give to the courts any injunctive power which they
would not otherwise have.
Under the Wagner Act, the jurisdiction of the district courts was

litigated and it was held that they were without jurisdiction to prevent
a person from engaging in an unfair labor practice, since the grant of
such power was exclusive and was entrusted to the NLRB and the
Circuit Courts of Appeal.38 And, under the Labor-Management Rela
tions Act, the same question was asked and a similar answer given in the
Amazon case.39 It was said that the Taft-Hartley Act did not extend the

powers of the federal courts except in strict conformity to the Act itself.
That is, the federal courts will get jurisdiction over an unfair labor

practice only when the National Labor Board or the Attorney General
brings suit. Therefore, a suit brought by a union for an injunction against
the employer was dismissed by the Circuit Court. The provisions of the
Norris-LaGuardia Act were held to be controlling. And, in the Wagshal
case,40 the Supreme Court once again found that the limitations of the
Norris-LaGuardia Act have been unaffected where proceedings are insti
tuted by a private party.

36 47 Stat. 70 (1932); 29 U.S.C. �� 101-115 (1952).
37 Norris-LaGuardia Act � 7, 47 Stat. 71 (1932), U.S.C. � 107 (1952).
38 Myers v. Bethlehem Corp., 303 U.S. 41 (1938).
3� Amazon Cotton Mill Co. v. Textile Workers Union, 167 F.2d 183, 185 (4th Cir. 1948).
40 Bakery Drivers Union v. Wagshal, 333 U.S. 437, 442 (1948).
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State Legislation and State Labor Boards

For convenience, both state legislation and state boards will be con

sidered together. There is such an interdependence that the factors which
may prohibit the activity of state boards will also make inoperative the
state laws. A search for such factors may begin with several out

standing labor cases which, although concerned with the issue of con
current jurisdiction and arising out of different labor regulations, will
nevertheless furnish fundamental constitutional principles governing
state-federal relations.
A customary starting point is found in the Allen-Bradley case.41 Here

the appellant union had objected to the jurisdiction of the state board
which had entered an order against it, and based its objection on the

ground that the company "as respects the matter in controversy . . . was

subject exclusively to the provisions of the National Labor Relations
Act and to the exclusive jurisdiction of the federal Board." The Court
would not deal with the "theoretical disputes" which were urged in favor
of and in opposition to the existence of concurrent state jurisdiction, but
only with "concrete and specific issues". It was held that the mass

picketing and violence such as were involved in the case were not subject
to regulation by the federal Board. Such activity fell outside the field
of the federal Act and could stand consistently with the Act. Therefore,
the Court refused to prohibit the state from regulating such activity.
Similar principles guided the Court at a later date in Auto Workers v.

Wis. Board.42 Intermittent work stoppages were held to fall outside
the protection of the federal statute. Both the Wagner and Taft-Hartley
Acts were considered, and it was held that Congress had not dealt with
such conduct. Hence, again, there was no reason to deny the state the

power to regulate such activity.
The third case permitting state action was that of Algoma Plywood

Co. v. Wis. Board.43 The right of the state to legislate concerning the
enforcement of a maintenance-of-membership clause in a labor contract
was questioned on the basis that Congress had legislated on the matter.

The Court was of the opinion that � 8(3) of the Wagner Act merely
disclaimed "a national policy hostile to the closed shop or other forms of

union-security agreement",44 while leaving the area open for state regula
tion. The particular area, therefore, is subject to state action.

*i Allen-Bradley Local v. Board, 315 U.S. 740 (1942).
*2 336 U.S. 245 (1949).
*3 336 U.S. 301 (1949).

Id. at 307.
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These three cases did not invoke the constitutional principle that "State
law remains effective, so long as Congress has not manifested an un

ambiguous purpose that it should be supplanted".45 Such a principle
applies only after federal legislation on a particular matter is admitted.
It is only then that one asks whether such legislation is intended to sup
plant state regulation. But in these cases the Court held that the congres
sional regulation had not extended to the particular matters involved.
In the absence of such congressional action, there is no ground for

conflict, and the state power to regulate is not limited. Nor is this free
dom of the state to legislate lost merely because the parties in a case

might, as regards other activity, be subjected to the jurisdiction of the
National Board. The Algoma Plywood case points out that the exercise
of jurisdiction by the NLRB in an election will not deprive the state
of the freedom to enforce its policies in matters not governed by the
federal law.46
These cases, frequently cited to uphold the general right of state

action, have been analyzed only to show that they afford no help to the
issue in this note. The above cases simply say that where Congress has
not intended to regulate an area, state action is not barred. Our problem
arises where Congress has regulated an area, and over which the NLRB
consequently has statutory jurisdiction.
Our discussion, therefore, must revolve around those cases wherein the

Court has found a congressional intent to regulate. In those cases,, as

we shall see, the Court has struck down the state regulations. What

principles will justify these holdings? To close the door to state action,
is it enough to point a finger to a federal law? If this were so, our query
would be answered and the states would be barred under all circum
stances from any case falling under the wide sweep of the statutory
jurisdiction of the NLRB. But the Court has gone further. Having found
that the federal law is applicable, the Court then analyzes the law in
the light of certain constitutional principles.
In Hill v. Florida*7 a Florida statute regulating union activities was

held to have been so applied to these activities as to come into irreconcil
able conflict with the collective bargaining regulations of the NLRA. The
statute as applied "stood as an obstacle to the accomplishment and execu

tion of the full purpose and objectives of Congress."48
45 Id. at 312.
46 Id. at 314-315.
47 325 U.S. 538 (1945).
48 Id. at 542; Hines v. Davidowitz, 312 U.S. 52, 67 (1941).
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In one of the most important cases, Bethlehem Co. v. State Board49
a New York state board under state law had certified a union of foremen
as a collective bargaining agency at a time when the NLRB was not so

certifying, although, after a subsequent decision of the Supreme Court
had upheld the right of the National Board to certify,50 it began to do so.

The issue as presented by the Court was "whether, Congress having
undertaken to deal with the relationship between these companies and
their foremen, the State is prevented from doing so."51 On narrower

grounds than those suggested by this issue, the Court rejected the con

tention of the state "that while federal power over the subject is para
mount, it is not exclusive, and in such a case as we have here, until the
federal power is actually exercised as to the particular employees, State
power may be exercised."52 The Court presents an excellent case by
case analysis of the principles under which state legislation may be
excluded by federal action. It finds that the action of the National
Board in refusing to recognize the foremen's union in other cases was

equivalent to an actual "exercise of its discretion to determine that such
units were not appropriate for bargaining purposes".53 Finally, the state

board is denied the right to exercise a concurrent jurisdiction which
could be in opposition to national policy. This policy was expressed
through the discretion of the federal administrative body. It would not

matter, it was said, that state regulation might be the same as federal:
"But the power to decide a matter can hardly be made dependent on
the way it is decided. As said Mr. Justice Holmes for the Court, 'When

Congress has taken the particular subject matter in hand coincidence is
as ineffective as opposition. . . .' "54

Although the holding of the Court may be sustained on the limited

grounds of conflict between state and federal regulation and policy, the
court speaks in wider terms, indicating that congressional action in the
field preempts the field and will exclude all state regulation of the same

matter. This preemption may be found in the delegation of the wide
discretion to the NLRB. Although the Court specifically does not decide
what result would follow where the Board declines jurisdiction for
budgetary reasons, Mr. Justice Frankfurter in his separate opinion makes

49 330 U.S. 767 (1947).
50 Packard Co. v. Labor Board, 330 U.S. 485 (1947).
51 Bethlehem Co. v. State Board, 330 U.S. 767, 771 (1947). (Emphasis supplied.)
52 Ibid.
53 id. at 775.
54 Id. at 775, 776. (Emphasis supplied.)
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the observation that the Court's opinion carries overtones of meaning
that the state is excluded from enforcing rights as to which Congress has

granted opportunity to invoke the authority of the National Board.55 Nor
does he see how a budgetary poverty could make the Board richer in its

power to cede.56 This objection was made because he believed that there
was a valid and subsisting jurisdictional agreement between the federal
and state boards.

In La Crosse Tel. Corp. v. Wis. Board,51 the principles of the Bethle
hem case were said to control, and again the state board was denied the

power to certify collective bargaining representatives.
In the Plankinton case,58 in a per curiam decision, the Court reversed

the judgment of the lower court59 with a mere citation of the Bethlehem
and LaCrosse cases. The Supreme Court of Wisconsin had held that the
state board had jurisdiction to treat as an unfair labor practice what was
an unfair labor practice under the National Act, even though the company
was engaged in interstate commerce.

The constitutionality of the strike-vote provision of the Michigan labor
law came before the Court in Automobile Workers v. O'Brien� It
was the opinion of the Court that the Labor-Management Relations Act
could not be read "as permitting concurrent regulation of peaceful
strikes for higher wages. Congress occupied this field and closed it to
state regulation." In addition, it noted that the particular act could not
be sustained because it was in conflict with the federal act.

And, in Bus Employees v. Wisconsin Bd.,61 where the constitutionality
of Wisconsin's Public Utility Anti-Strike Law was considered, the Court
again found a conflict with federal legislation. In a note to the case, the
Court observes, "Since the N.L.R.B. was given jurisdiction to enforce
the rights of the employees, it was clear that the Federal Act had
occupied the field to the exclusion of state regulation. Plankinton and

85 Id. at 778.
56 Id. at 779. He says: "If such cooperative agreements between State and National

Boards are barred because the power which Congress has granted to the National Board
ousted or superseded State authority, I am unable to see how State authority can revive
because Congress has seen fit to put the Board on short rations."

57 336 U.S. 953 (1950).
58 Plankinton Packing Co. v. Wisconsin Employment Relations Board et al., 338 U.S.

953 (1950).
59 255 Wis. 285, 38 N.W.2d 688 (1949).
60 339 U.S. 454 (1950) .

61 340 U.S. 383 (1951).
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O'Brien both show that states may not regulate in respect to rights
guaranteed by Congress in � 7."62

Theories of Exclusion

The theories under which federal action has been held to displace state

law have been excellently classified63 in a three-fold division: 1) con

flict;64 2) coincidence; 3) occupation of the field. A reading of the labor
cases just considered gives evidence that all three theories have been

prominent in the mind of the Court. However, it is submitted here that
each theory is but a convenient way of answering the same one funda
mental question: "What was the purpose of the federal law?" There is
no hard and fast pattern into which each theory may be pressed in sharp
distinction. The amorphous concept of "the intent of Congress," some

times contradictory in its manifestations, is the key which can unlock
the mystery of state-federal jurisdiction.65 Once this intent has been

uncovered, problems are easily solved. The real problem is in finding
the intent.

Suppose Congress has passed a law. It is obvious that state legisla
tion is prohibited which is directly contrary to the law or which places
an obstacle in the way of its fulfillment. Here is an application of the
theory of conflict, made on the obvious basis that Congress intends the

62 Id. at 390-391.
63 See Note, "'Occupation of the Field' in Commerce Clause Cases, 1936-1946: Ten

Years of Federalism," 60 Harv. L. Rev. 262 (1946). The cases there cited substantiate
the classification here given. An expression of this classification is found in Missouri-
Pacific R.R. v. Porter, 273 U.S. 341, 346 (1927): "State laws cannot be applied in

coincidence with, as complementary to or as in opposition to, federal enactments which
disclose the intention of Congress to enter a field of regulation that is within its jurisdic
tion."

64 The theory may be expressed thus: an act of Congress will displace state law when
there is a conflict between them, but "the repugnance or conflict should be direct and

positive, so that the two acts could not be reconciled or stand together." Sinnot v. Daven

port, 22 How. 227, 243 (U.S. 1859). And "it long has been the rule that exclusion of state
action may be implied from the nature of the legislation and the subject matter although
express declaration of such result is wanting." Napier v. Atlantic Coast Line R., 272

U.S. 60S (1926).
65 It should be noted that there is an area in which state regulation is prohibited

regardless of federal legislation. It has been established in cases too numerous to mention
that state action which interferes with interstate commerce or which regulates a field where
national uniformity is essential is inadmissible even when Congress has not acted. This

principle needs no attention here, since it is admitted that, in the absence of federal law,
the state can regulate labor relations.
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accomplishment of what it specifically legislates. But what of parallel
or auxiliary state regulation? How extensive is the congressional control?
It may be that Congress intends nothing more than is found in the specific
regulation. In such case, no difficulty arises when the state regulates.
It will be said that there is no conflict; that Congress has not occupied
the field. Even when the state legislation is parallel, there is no reason

why Congress cannot permit it, if it so desires. But on the other hand,
the regulations of this same act may be intended to cover the field;
Congress may have desired to exercise a plenary power, excluding state

action altogether. The specific regulations are but part of the law. There
is another area, hard to mark out in the absence of precise definition

by Congress, which Congress intends to be unregulated. For instance, if
Congress intends to regulate all picketing and specifies certain conduct

as unfair, it may be that the law implies that the picketing which is not

condemned is protected. It may be hard to determine those limits where

picketing shades off into other practices, but other areas will clearly be
immune from state restriction. State laws which directly contradict
the act are said to be in conflict; laws which parallel the act are said to

be coincidental, or in conflict with the policy of paramount federal

authority; Congress, in general, is said to occupy the field.
In other words, in these matters which are open to federal legislation,

state action is excluded precisely to the extent that Congress is held to

intend, and the words of an act are not in themselves determinative of
this intent. Since Congress often fails to stake out its claim by definite

markers, the borders of the area of federal jurisdiction are usually traced
by the pinpricks of judicial decisions. The theories above, upon which
the courts rely for such decisions, are not mutually exclusive, but each
differently expresses the same truth.
There has grown up, however, some difference in the application of

these principles. Coincidental legislation, as has been indicated, may be

weighed by the theory of conflict or of preemption, or even be permitted
by Congress to remain in effect. This theory is not of itself determinative
of a question of state-federal jurisdiction.66 When one speaks of conflict,
however, it is said that the repugnance of the acts must be direct,67 that
congressional intent to exclude state action must be clear and that such

66 See the separate opinion of Mr. Justice Frankfurter in Bethlehem Co. v. State Board,
330 U.S. 767, 783 (1947). In commenting on a quotation of Mr. Justice Holmes which had
been cited by the majority, he reminds us that the basis for excluding coincidental legisla
tion is a conflict of policy.

67 See note 64 supra.
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intent needs no help from a generous judicial interpretation.68 On the
other hand, when one argues from federal occupation of the field, it is
said that congressional intent to preserve state action must be clear.69
Expressed in this way, it seems as if each theory already implies the very
determination it professes to derive. When it is assumed that Congress
does not extend the law beyond its express terms, then the presumption
is in favor of state law in the same field, and the presumption yields only
when the state law is shown to hamper the express federal law. But, if
the assumption has been made that congressional regulation extends

beyond the express terms of its act, then all auxiliary legislation by the
state is presumed to be opposed to this predetermined intent of Congress.
Suspect and proscribed, state action then is saved only by the gracious
nod of Congress. Fundamentally, then, congressional intent is the key
which is used.
We have seen how the Supreme Court applied these theories in a series

of cases to the claim that the state could exercise jurisdiction concur

rently with the National Board. The forceful dissent of Mr. Justice
Frankfurter in the Bus Employees case70 indicates that the theory of
conflict is sufficient to save the holdings of the earlier cases. But this

case, the Garner case,71 and the implications given in the earlier cases

show that the Court has accepted a wider view of congressional intent
under the label of preemption. Accepting this wide view, the field of
action for the state is correspondingly narrowed. Indeed, the decisions
of the Court lead to the definite conclusion that, in any matter falling
under the statutory jurisdiction of the NLRB, state action is prohibited
as long as the NLRB does or may exercise its jurisdiction. This conclu
sion is founded by the Court on the congressional intent to establish a

paramount authority and in the conflict of policy which would arise were

two discretionary bodies permitted to act on the same matter.

Consideration of Theories and of Section 10(a)
Under the circumstance of the declining of jurisdiction by the NLRB,

will these same principles still require the exclusion of state action? It

68 See separate opinion of Mr. Justice Frankfurter, Bethlehem Co. v. State Board, 330

U.S. 767, 780 (1947).
69 Gamer v. Teamsters Union, 346 U.S. 48S, SOI (1953).
70 Bus Employees v. Wisconsin Bd., 340 U.S. 383, 399 (1951).
71 Garner v. Teamsters Union, 346 U.S. 48S (1953). This case, while holding the widest

view of congressional intent, is concerned primarily with hmitations on state courts, and
not on state law and agencies. It will be considered later.
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is maintained that that state action is still excluded which is contrary to

the express provisions of the federal legislation or which is more restric
tive than Congress intended. For the action of the Board in refusing a

case does not confine the sweep of its statutory jurisdiction. The coverage
of the National Act and the intent of Congress would remain the same.

Inasmuch as Congress is held to have occupied the field, other regula
tion by the state would be prohibited.
But what of the vast area wherein the state law parallels the federal

law? What reason would here compel the state to forego offering the

remedy the NLRB declines to give? In the absence of an indication that

Congress intended to exclude the states, there is no compelling constitu
tional reason which prohibits the state from applying parallel regulation,
unless there be a conflict of policy. We have seen that the establishment
of the NLRB as a paramount authority gives rise to such a policy
conflict when the NLRB exercises jurisdiction. Indeed, to forestall such

conflict, the state is denied the right of action even where the NLRB
has not yet actually entered the case. But, if the Board positively de
clines jurisdiction, the federal act for all practical purposes becomes in

operative in regard to the particular case, the possibility of conflict in
decisions ceases, and, by supposition, there is no other conflict of law or

policy because we are dealing with coincidental legislation. From this

point of view, then, there remains no reason why the state law and state

boards could not properly give a remedy when the NLRB does not wish
to act.

However, it is believed that, if the consideration stopped here, it would
be fatally defective. It begins by supposing that the only congressional
intent to exclude the states is to be found by implication in the intention
to make the NLRB a paramount authority, and concludes by finding
that such an intention becomes exclusive of the states only when the
NLRB retains jurisdiction. The argument overlooks one factor which
seems to be decisive. For � 10(a) of the Taft-Hartley Act72 can be

72 "The board is empowered, as hereinafter provided, to prevent any person from engag

ing in any unfair labor practice (listed in section 1S8) affecting commerce. This power shall
not be affected by any other means of adjustment or prevention that has been or may be
established by agreement, law or otherwise: Provided, That the Board is empowered by
agreement with any agency of any State or Territory to cede to such agency jurisdiction
over any cases in any industry (other than mining, manufacturing, communications, and

transportation except where predominantly local in character) even though such cases may
involve labor disputes affecting commerce, unless the provision of the State or Territorial
statute applicable to the determination of such cases by such agency is inconsistent with
the corresponding provision of this subchapter or has received a construction inconsistent
therewith." 29 U.S.C. � 160(a) (1952).
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understood only on the supposition that the sole process under which the
state boards may gain authority to act in this field is through a cession
of jurisdiction by the Federal Board. In the reasoning of the Court in
Bus Employees v. Wisconsin Bd., the Court gives emphasis to this
section:73

When it amended the Federal Act in 1947, Congress was . . . well aware of
the problems in balancing state-federal relationship which its 1935 legislation has
raised. The legislative history of the 1947 Act refers to the decision of this
Court in Bethlehem Steel Co. v. New York Labor Board, 330 U. S. 767 (1947),
and, in its handing of the problems presented by that case, Congress demonstrated
that it knew how to cede jurisdiction to the states. Congress knew full well that
its labor legislation "preempts the field that the act covers insofar as commerce

within the meaning of the act is concerned" and demonstrated its ability to

spell out with particularity those areas in which it desired state regulation to

be operative.

Outside of the areas left to state control,74 state legislation was to
be inoperative unless the National Labor Board ceded jurisdiction. True,
this restriction in the federal legislation is most properly interpreted as

a limitation upon the exercise of concurrent jurisdiction. But, it is asked,
how can the requirements of the section be changed merely because the
board decides not to exercise jurisdiction? It seems that in all cases some

positive act of the National Board is demanded. Under the Wagner Act,
it could be argued that the declining of jurisdiction by the Board would
be enough, since there would be no conflict, to enable the state to act.
But the Taft-Hartley Act requires something more; there is no automatic

filling-up of the jurisdictional picture.
It is clear that where the state law is not in accord with federal regula

tions, the Board cannot, by positive act or otherwise, cede jurisdiction.
And where the state law is in accord, but the federal Board is exercising
jurisdiction, it seems evident that the only way the Board can evidence
an intention to cede jurisdiction is by some positive act. If the passivity
of the Board were sufficient to obtain jurisdiction for the state, the power
of the Board to cede would become rather meaningless. It would be
required to deny jurisdiction to the state if it wished to retain its exclu
sive authority. But the matter is otherwise. The state must obtain

73 Bus Employees v. Wisconsin Bd., 340 U.S. 383, 397-398 (1951).
74 There are two areas left to state control. One is the area which is not governed by

federal legislation [see Allen-Bradley Local v. Board, 315 U.S. 740 (1942), Auto Workers
v. Wis. Board, 336 U.S. 245 (1949) and Algoma Plywood Co. v. Wis. Board, 336 U.S.
301 (1949)]. The other is the area wherein Congress has preserved the right of state action
in the face of federal legislation which would otherwise exclude it.
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jurisdiction. To say that the state board may not act unless permitted
by the federal Board is quite different from saying that the state board

may act unless the federal Board denies it the right. What the federal
Board seems to have is a power of discretion. Granting the same state

laws, one state may be permitted to act and another may be denied the

right. How the Board exercises such discretion can be learned only
through some positive unequivocal act.
That such is the case as long as the Board itself continues to exercise

jurisdiction seems evident from the words of � 10(a). But it has
been argued that, where the Board declines jurisdiction over a labor

practice or a group subject to the act, such declination acts as a cession
of jurisdiction to the state. This cannot be admitted. The Board still
retains its power of discretion. It is not enough for a state to point to
the declination of jurisdiction. The state board must adduce some posi
tive proof that the federal Board intended this particular state to handle
the matter. In the absence of such agreement, state law remains inopera
tive in the field occupied by the federal legislation. Indeed, if the federal
Board wishes the state board to handle certain cases, it is a relatively
simple matter for the NLRB to specify its concessions in a formal agree
ment. Since it is so easy for the NLRB to do this where it desires and
since such a formal agreement seems more in accord with the require
ments of � 10(a), it may be maintained that a declination of jurisdiction
is not sufficient to empower a state board to act, even where the NLRB

might actually have no objection.
It may be concluded, therefore, that, in the absence of a cession agree

ment, the existence of the statutory jurisdiction of the NLRB is a bar
to state action.75 This conclusion is primarily dependent upon � 10(a)

75 This argumentation is persuasively presented at length in New York State Labor
Rel. Bd. v. Wags Transp. Sys., 130 N.Y.S.2d 731 (Sup. Ct., Special Term, New York

County, March 25, 1954). The opinion may be criticized both for its ambiguous references
to the power of the NLRB to exercise a discretionary jurisdiction and also for extending
its remarks to include a denial of all remedy, even through the state courts. However, the
case meets the issue of this note, and rejects the claim of the agency to afford relief.

Comparing the corresponding sections of federal and state law, the court said:
There is no direct or positive conflict in these provisions of the acts and thus no

basis for rejection of state jurisdiction on this account is [sic, as] repugnant to or

irreconcilable with federal legislative objectives, although there are inconsistencies.
. . . The issue here is clearly one of jurisdiction.

The refusal of the NLRB to assume jurisdiction was urged in the case:

Petitioner argues that the then prevailing policy of the National Board in declining
or refusing to assume jurisdiction permitted the application of the State Labor Act
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of the Labor-Management Relations Act. A statement of the Supreme
Court confirms the application which has been made of this section
to the declination of jurisdiction. For, it was said that the purpose of
the proviso giving the NLRB the power to make cession agreements was

"to meet situations made possible by [the Bethlehem case], where no

to respondent's labor relations. It goes further and contends that if this were not the

case there would be no forum where relief could be obtained. . . . This . . . would
create a ''no man's land" in labor relations, a situation and condition not con

templated by the Congress and resulting in intolerable confusion.
The contention of the respondent was that the exclusive jurisdiction of the National

Board could not be made dependent upon an election to act or not to act; the mere

existence of the statutory jurisdiction of the board would be sufficient to prohibit state

action.
The court held that " . . The national law intended to preclude state boards from

extending their facilities to firms over which the National Board has jurisdiction, even

where it has failed to exercise such jurisdiction. Where the field of labor relations is

occupied by the federal act, the state may not furrow. Accordingly it follows that federal

jurisdiction is not dependent upon whether the N.L.R.B. acts or declines to act in the

premises."
The court proceeds to give reasons for its holding: 1) "This is not a situation in which

the state has laid hold of a separable or distinct segment of matter not covered by or in
conflict with the federal statute." Rather, this is a matter covered by federal law. The
court quotes with approval two Pennsylvania cases [Pittsburgh Rys. Co. etc. Employees
Case, 357 Pa. 379 (1947), 54 A.2d 891; Pa. Labor Relations Bd. Aplnt., v. Frank, 362 Pa.
537 (1949), 67 A.2d 79] in which it was said that the criterion to determine the validity
of the exercise of state power was the existence of the federal legislation on the matter,
not the exercise of jurisdiction by the federal agency.

2) The most important reason offered by the court is its analysis of � 10(a) of the Taft-

Hartley Act. Arguing from the intentions of Congress, the court said: "It follows quite
logically that Congress provided in section 10(a) the sole means for transferring to state

jurisdiction activities which are subject to the National Labor Relations Act, as amended."

3) The court concluded its reasons by rejecting a contention that this case is one in which
the inaction of a federal agency permits the exercise of state powers. Rather, it found
that the case was controlled by another principle. "When Congress has outlined its policy
in rather general and inclusive terms and delegated determination of their specific applica
tion to an administrative tribunal, the mere fact of delegation of power to deal with the

general matter, without agency action, might preclude any state action if it is clear that

Congress has intended no regulation except its own." The court had reference to Bethlehem
Co. v. State Board, 330 U.S. 767 (1947) and Oregon-Washington Co. v. Washington, 270
U.S. 87 (1926). The principle, in the fight of those cases and as applied to state legisla
tion, is valid; as applied to the action of a state court, it is questionable.
This case was appealed and affirmed, New York Board v. Wags Transp. System, N.Y.

Sup. Ct., App. Div., First Dept., Oct. 26, 1954, 35 Lab. Rel. Rep. (Labor-Management)
2058 (1954). However the appellate division, while approving the reasoning of the lower
court requiring a cession agreement, also felt that there was no clear showing that the
NLRB had declined jurisdiction.
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State agency would be free to take jurisdiction of cases over which the
National Board had declined jurisdiction."�

State Courts
The exclusion of the state legislative control does not necessarily

imply a denial of state judicial jurisdiction. When speaking of the su

premacy of federal power, questions pertaining to the legislative jurisdic
tion of the states must sharply be distinguished from those involving
the concurrent jurisdiction of state courts. The distinction between the
two questions was clearly perceived at the very foundation of the Consti

tution, and the doctrine then expressed by Hamilton in The Federalist77
has met with later approval. He enumerated three cases in which there
is an exclusive delegation of judicial authority to the Federal Govern
ment: 1) where an exclusive authority is, in express terms, granted to

the Union; 2) where a particular authority is granted to the Union and
the exercise of a like authority is prohibited to the states; and 3) where
an authority is granted to the Union, with which a similar authority in
the states would be utterly incompatible. But, of those cases which

pertain to the primitive jurisdiction of the states, he maintained that the
state courts would have a concurrent jurisdiction in all cases arising
under the laws of the Union where it was not expressly prohibited.
In 1820, in the case of Houston v. Moore� it was established that the

state might still exercise its judicial jurisdiction in the enforcement of
a federal law which had so preempted the field as to render invalid the
state legislation in the matter. In the opinion of Mr. Justice Washington,
it was affirmed that the federal legislation in organizing, arming and
disciplining the militia had made inoperative state laws, whether similar
or in direct conflict. Then he proposed a pertinent question:79

Admit that the legislature of Pennsylvania could not constitutionally legislate
in respect to delinquent militia-men, . . . had the state court-martial jurisdiction
over the subject, so as to enforce the laws of Congress . . . ?
This, it will be seen, is a different question from that which has been just

examined. That respects the power of a state legislature to legislate upon a

subject, on which Congress has declared its will. This concerns the jurisdiction
of a state military tribunal to adjudicate in a case which depends on a law of
Congress, and to enforce it.

Having proposed the question, he answers it by applying the doctrine

76 Algoma Plywood Co. v. Wis. Board, 336 U.S. 301, 313 (1949). (Emphasis supplied.)
77 No. 82 of The Federalist.
78 S Wheat. 1 (U.S. 1820).
79 Id. at 24, 25.



88 The Georgetown Law Journal [Vol. 43 : p. 58

of The Federalist. That Congress might have withdrawn the case from

the competence of state tribunals was not questioned. But, even though
the offense grows out of the Federal Constitution and laws of the United

States, the right of the state court-martial to take cognizance of the cause

was affirmed. He would vindicate to the state such a right for all causes
wherein it had not been expressly excluded.

During the next half-century there was elaborate discussion of this
constitutional question. Opinions were manifested contrary to what has
been expressed above, but in Claflin v. Houseman80 the doctrine was

reaffirmed in what is now the leading case on the matter. The case arose

out of an action by an assignee in bankruptcy under the Bankruptcy Act
of 1867. It had been objected that such an action, arising out of the pro
visions of an act of Congress, could be prosecuted only in the federal
courts. The opinion by Mr. Justice Bradley, defending the concurrent

jurisdiction of the state, overruled this objection.81 Once more Hamilton's

analysis was presented and approved. The Court obliquely criticized
Houston v. Moore as going further than this Court perhaps would, but
it also approved the principle of that case.82 The classic expression of
the constitutional principle involved was given in the case:83

. . . rights, whether legal or equitable, acquired under the laws of the United
States may be prosecuted . . . in the State courts; subject, however, to this

qualification that where a right arises under a law of the United States, Congress
may, if it see fit, give to the Federal courts exclusive jurisdiction. [Cases cited.]
This jurisdiction is sometimes exclusive by express enactment and sometimes

by implication. If an act of Congress give a penalty to a party aggrieved with
out specifying a remedy for its enforcement, there is no reason why it should not

be enforced, if not provided otherwise by some act of Congress, by a proper
action in a State court. The fact that a State court derives its existence and
functions from the State laws is no reason why it should not afford relief;
because it is subject also to the laws of the United States.

The state courts will not be exercising any new jurisdiction to be
conferred on them by Congress, but only their ordinary jurisdictions,
derived from their own state constitutions and state laws creating them.

so 93 U.S. 130 (1876).
81 Id. at 136. ". . . where jurisdiction may be conferred on the United States courts, it

may be made exclusive where not so by the Constitution itself; but if exclusive jurisdiction
be neither express nor implied, the State Courts have concurrent jurisdiction whenever, by
their own constitution, they are competent to take it."

82 The Court's criticism may have been based on its recognition that there could be

an implied, as well as an express, exclusion of the state court. Houston v. Moore does

not seem to have recognized this.
83 Claflin v. Houseman, 93 U.S. 130, 136-137 (1876). (Emphasis supplied.)
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Indeed, speaking with precision, Congress cannot really grant jurisdiction
to the state courts; Congress grants jurisdiction only to those courts
established and maintained under federal powers.84
After Claflin v. Houseman, there was another series of cases stemming

from the Employers' Liability Act85 which also verified the right of the
state court to apply federal law. Although Congress had expressly pre
served the right of the state court in these cases, this fact is of no im

portance. It has been pointed out that such a reservation presupposes
that the courts already have a jurisdiction.86 Had Congress said nothing,
the states would have retained this judicial authority; they will retain
it unless a congressional intent to exclude them is made manifest. In
Mondou v. New York, N.H. & H.R. Co.,87 it was again demonstrated
that exclusive legislation by Congress does not displace the right of a

state court to entertain cases arising under federal law. There are other

cases, too, which support this same thesis.88 A summation of the reason

ing supporting this view is as follows:89
Since 1789, rights derived from federal law could be enforced in state courts

unless Congress confined their enforcement to the federal courts. This has been
so precisely for the same reason that rights created by the British Parliament
or by the Legislature of Vermont could be enforced in New York courts. Neither
Congress nor the British Parliament nor the Vermont legislature has power to
confer jurisdiction upon the New York courts. But the jurisdiction conferred
upon them by the only authority that has the power to create them and to confer
jurisdiction upon them�namely the law-making power of the State of New York

84 Therefore, when the federal government removes its claim to exclusive jurisdiction
(or when the conflict which prohibits state action ceases), "the concurrent jurisdiction of
the state courts [is] eo instanti restored, not by way of grant from the national govern
ment, but by the removal of a disability before imposed upon the state tribunals." Houston
v. Moore, S Wheat. 1, 28 (U.S. 1820).
The fundamental principle is given in Martin v. Hunter's Lessee, 1 Wheat. 304, 330-331

(U.S. 1816) : "Congress cannot vest any portion of the judicial power of the United States,
except in courts ordained and established by itself. . . ."

8� 35 Stat. 65, c. 149, as amended April 5, 1910, 36 Stat. 291, c. 141, 45 U.S.C. �� 51-60

(1952).
86 Mondou v. New York, N.H. & H.R. Co., 223 U.S. 1, 56 (1911), and Miles v. Illinois

Central R. Co., 315 U.S. 698, 714 (1942).
87 Supra note 86.
88 Testa v. Katt, 330 U.S. 386 (1947) ; Miles v. Illinois Central R. Co., 315 U.S. 698

(1942) ; Baltimore & Ohio R. Co. v. Kepner, 314 U.S. 44 (1941) ; McKnett v. St. Louis
& S.F. Ry. Co., 292 U.S. 230 (1934) ; Minn. & St. Louis R.R. Co. v. Bombolis, 241 U.S.
211 (1916). Some of these cases deal with the obligation, rather than the right, of a state

court to enforce federal law.
89 Brown v. Gerdes, 321 U.S. 178, 188 (1944).
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�enables them to enforce rights no matter what the legislative source of the

right may be.

Indeed, it may be observed that the laws of Congress are the supreme
law of the land, and hence have a greater force before the state courts
than do the laws of a foreign nation or sister state.90
The principles which have been developed may be clearer if outlined

here. 1 ) Congress may expressly or by implication limit the enforcement
of federal law to federal courts. 2) Where there is no such limitation,
the federal law may be enforced in state courts. 3) Such enforcement
arises out of the ordinary jurisdiction of the state court. Congress need

not, indeed, cannot, grant jurisdiction, nor is any congressional expres
sion necessary in order to preserve the state power.
We may now inquire why it is that the state courts have been excluded

from exercising any jurisdiction over cases arising out of the Taft-Hartley
Act. The strongest presentation of the right of the state court to exercise
concurrent jurisdiction was made, and rejected, in the Garner case.91
In this case, the Supreme Court of Pennsylvania had dismissed92 an

injunction which had been granted to enjoin picketing whose purpose had
been found to be to coerce the complainant into violating a state and the
federal law. The Supreme Court of the United States pointed out that
the activity did not fall into one of those areas which are outside of the
Federal Act and, for this reason, open to independent state action. The

right of a state court to extend its own form of relief was denied, since
Congress had established a paramount authority for adjudicating rights
under the Act, and since a conflict of remedies, procedures and policies
constituted an implied exclusion of state juridical power. It was said:93

The same reasoning which prohibits federal courts from intervening in such
cases, except by way of review or on application of the federal Board, precludes
state courts from doing so. [Cases cited.] And the reasons for excluding state
administrative bodies from assuming control of matter expressly placed within
the competence of the federal Board also exclude state courts from like action.
[Cases cited.]

The Court then answered the argument that the rights under the Act were
merely rights of the public, and that the rights of individuals were still
amenable to state juridical powers inasmuch as the conflict which was

90 See Testa v. Katt, 330 U.S. 386 (1947), and Mondou v. New York, N.H. & H.R. Co.,
223 U.S. 1, 56 (1911).

91 Garner v. Teamsters Union, 346 U.S. 485 (1953).
�2 Gamer v. Teamsters, C. & H. Loc. Union 776, 373 Pa. 19, 94 A.2d 893 (1953).
93 Garner v. Teamsters Union, supra note 91, at 491.
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said to exclude state power was concerned with the rights of the public.
The Court's answer was by denying such a distinction of rights under the
federal legislation. Rather, the Court said the basis of differentiation
"is between legal rights or duties enforced through the administrative
process and those left to enforcement on private initiative in the law
courts."94 All rights under the Act are protected through the National
Board. The Court concludes that the Board has exclusive jurisdiction
to enforce the rights enumerated in the Taft-Hartley Act.
In the context of the case, the conclusion is valid. The case arose out

of the exercise of jurisdiction by the state although the NLRB has not

declined jurisdiction. Hence, there arises the same conflict of policy and

remedy which was analyzed before in excluding state law and agencies.
On this basis, it is true that the state courts are excluded by "the same

reasoning." But we have also seen that such implied conflict ceases when
the NLRB does decline jurisdiction. The argument previously given is

supported by indications in recent cases. In the Garner case it was said:
"To the extent that public interest is found to require official enforce
ment instead of private initiative, the latter will ordinarily be excluded."95
Is there not a clear implication that private initiative is not excluded
where the public interest does not require official enforcement? And,
where the NLRB declines jurisdiction because it feels that a case does
not sufficiently involve the public interest, the conflict which arises from
enforcement will cease. It is felt that this situation meets the criterion
set up by the Supreme Court when, in the Laburnum case,96 it said:
"The care we took in the Garner case to demonstrate the existing conflict
between state and federal administrative remedies in that case was, itself,
a recognition that if no conflict had existed, the state procedure would
have survived." However, we have seen that, although the conflict of
policy may cease upon the declination of jurisdiction by the NLRB,
the federal courts remain chained to the Norris-LaGuardia Act and the
state laws and state agencies remain bound by the strictures of � 10(a)
of the national Act. Is there any such additional reason which will con
tinue to limit the exercise of the jurisdiction of the state court? It is
submitted that there is none. On the contrary, under the rule of Claflin
v. Houseman?"1 the court will be able to exercise its jurisdiction to protect
the rights given under the federal law.

94 Id. at 495-496.
95 Id. at 501.
96 United Workers v. Laburnum Corp., 347 U.S. 656, 665 (1954).
97 See text at note 83.
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First, it should be noted that the Taft-Hartley Act includes substantive
rights and rules of law. That it does more was pointed out in the Garner

case, where the procedural aspect of the Act was stressed. But in the
Garner case,98 and in others,99 the grant or recognition of substantive
rights is made clear. Hence, it follows that Congress does intend that
there be some remedy granted for a violation of these rights. Congress
did establish a remedy, and an exclusive one, at least where the NLRB
takes jurisdiction.
But is there any remedy when the Board declines jurisdiction? There

is no federal remedy at all in such a case, and this is the second point to
be considered. Under the rule of Claflin v. Houseman, if Congress has

specified a remedy, this suffices to bar the state courts, since there is an

implied conflict and a consequent exclusion of state action. But the

remedy given in the Federal Act is here unusual in that Congress also

gives the Board a discretion not to undertake a case. When the Board

rejects a case, not on the merits, but only because the public interest is
not sufficiently involved, then there is really no remedy at all. What
Congress has really done is to specify a procedure through which a

remedy will be given provided the Board wishes to handle the case. This
is a conditional remedy. When the Board rejects a case, there is not only
no specified remedy, there is no federal remedy at all. This conditional

aspect, arising from the conjunction of the Board's discretion and a

specified procedure which is exclusive, is the unique feature of the
remedy. Hence, where the remedy is denied by the NLRB, the state
court may afford a remedy for the violation of the substantive rights
guaranteed by the federal law, unless the court is excluded in some other

way.
No reason, either express or by implication, which would exclude the

state court from enforcing federal law, is to be found in the laws of
the United States which regulate the general relationship between the
state and federal courts. It is true that � 258 of the Judicial Code100
was an attempt to catalogue the areas in which federal judicial control
was exclusive. The section, however, was repealed in the 1948 revision
because it was incomplete. In order that a state now be excluded from

exercising its judicial function, the intent of Congress to exclude must be
found expressly or by implication in its legislation. In certain areas,

98 Garner v. Teamsters Union, supra note 91, at 490.
99 Amalgamated Utility Workers v. Consolidated Edison Co., 309 U.S. 261, 263 (1940),

and cases there cited.
loo 28 U.S.C. � 371 (1940).
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such intent is found in the United States Code, Title 28.101 But, when
speaking of jurisdiction over civil actions and proceedings arising under
acts of Congress regulating commerce,102 no such ground for exclusion
is found.
Nor can it be maintained that the Taft-Hartley Act itself requires the

prohibition of state court action in the situation we have supposed. There
is no express prohibition. For, as was said in reference to concurrent

jurisdiction: "Congress has not seen fit in either of these Acts [Wagner
and Taft-Hartley] to declare either a general policy or to state specific
rules as to their effects on state regulation of various phases of labor
relations. . . ."103 If this is true in regard to the legislative power, it is no

less so as applied to the judicial power. There is no implied prohibition.
It might be argued that the state court is excluded because Congress has
intended that there be no regulation except its own. We have seen that
this is true where the NLRB exercises its powers. But, outside those
cases of conflict, there is nothing in the Act to indicate that Congress
intended that there should be no remedy except its own. The whole tenor
of the federal legislation is to protect certain rights. It is hard to believe,
in the absence of some compelling reason, that the congressional intent
must be interpreted so as to give a privileged position to those violations
which the NLRB finds not to affect the public interest.
But, it is rejoined, the legislative history of the Acts gives ample

evidence that Congress wished the regulation of labor activity to be
federal. The diverse and conflicting policies of the state were to be made
to submit to a cohesive federal plan. To a considerable extent, this point
is true, but it is no objection to our thesis which is that state courts

may apply federal law. The intent of Congress was to exclude state

legislation and action, whether by a court or agency, based thereon. This
end has been obtained. But here we have a state court vindicating the
federal rights. It is this application of federal law which assures the
conformity desired by Congress, and avoids conflict with the congres
sional intent. Indeed, the "action of a state court must be in accord with
the federal statute and the federal rule as to its application, rather than
state statute, rule or policy."104 The state court will not have a free hand

101 An express exclusion is found: 28 U.S.C. �� 1333, 1334, 1338, 1351, 1355, 1356, 1491,
1583 (1952); and see 18 U.S.C. � 3231(1952). An implied exclusion is found: 28 U.S.C.
�� 1346, 2321-2322 (1952).

i�2 28 U.S.C. � 1337 (1952).
103 Auto Workers v. Wis. Board, 336 U.S. 245, 252, 253 (1949).
10i Baltimore & Ohio R. Co. v. Kepner, 314 U.S. 44, 52-53 (1941). It may perhaps be
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in interpreting the law; federal norms will govern, simply because it is
a federal and not a state law.
Nor is � 10(a) an obstacle to this exercise of state judicial power.

On the one hand, the section is concerned with a cession of jurisdiction
to the state agencies; it is not concerned with state courts. On the other,
the purpose of the section is to prevent a conflict of remedies by the

application of diverse policies to the same activity.105 This conflict is

prevented, both because the NLRB has declined to act, and, more im

portantly, because the state court is applying federal law and federal

policy.
Such an enforcement of federal law and federal policy by a state court

will protect the parties against an arbitrary interpretation of the statute.
This conclusion is thought to safeguard the exclusive jurisdiction of the
Board when exercised, the discretion of the Board, and the congressional
desire for consistency of policy and availability of remedy. In the ab
sence of any compelling reason to reject it, this jurisdiction of the state

court should be affirmed.
Observations

An underlying assumption of this note has been that the establishment
of a set of jurisdictional standards by the National Board was, in effect,
a declination of jurisdiction over cases which fall below such standards.

urged that the state court will commit judicial suicide by adopting federal policy, since
this includes the Norris-LaGuardia Act, which is restrictive of court action in labor

disputes. However, this writer feels that this restrictive policy, federal though it be, is

applicable to the federal courts alone. Opposition to state court action does not arise out of

the Norris-LaGuardia Act, but out of the Wagner and Taft-Hartley Acts. This opposition,
as we have seen, ceases when the NLRB declines jurisdiction. In such circumstance, federal
courts, too, could act, were it not for the Norris-LaGuardia Act. It should not be thought
that the Wagner and Taft-Hartley Acts extended the restriction of the Norris-LaGuardia
Act to state courts; on the contrary, these Acts relaxed the restrictions somewhat in the

federal courts. Nor did Congress desire to oust the state entirely from the field of labor

relations affecting commerce. It was in its power to do so, yet, by � 10(a) of the Taft-

Hartley Act, it evidenced a willingness that the state board exercise jurisdiction provided
the applicable law and policy were consistent with the provisions of that same Act. Although
it may be admitted that Congress did not foresee action by the state court, such action
does not seem adverse to congressional intent since it is the Taft-Hartley Act itself which
the state court will apply. In this view, the Norris-LaGuardia Act, while a part of federal
policy, is a part affecting only federal courts. It does not limit the action of the state

court any more than it restricts the NLRB, which also applies federal policy.
105 See Algoma Plywood Co. v. Wis. Board, 336 U.S. 301, 306 (1949): "So far as

appears from the Committee Reports, however, � 10(a) was designed . . . merely to

preclude conflict in the adrnmistration of remedies for the practices proscribed by � 8."
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This assumption may be questioned, since it must not be forgotten that
the Board has discretion. It may overrule its standards in whole or in

part. Still, this power of discretion must not be so exaggerated as to

render nugatory the declared intention of the Board. If the Board, as

a matter of fact, does step over the standards and assert jurisdiction in
a particular case, then this new decision of the Board would destroy the
foundation for state court action in that case. But, until such a new

decision is made, full weight should be given to the declared policy of
the Board. If the Board chooses to disregard the standards in numerous

cases without revoking them, then it might be time to ask whether its

policy had not become meaningless. But, until such event, the declina
tion of jurisdiction by the Board may be deduced from the standards
themselves. A complainant before the state court would be required to

show clearly that the case at hand does not meet the requirements of the
NLRB, but it would be a meaningless gesture to require him first to go
to the NLRB and be told that the Board would not assume jurisdiction.
The Board has drawn a line which, in most cases, should be clear enough
to mark off the cases the Board wishes to handle.
A second observation to be made is that the Board has set up these

standards for the guidance of others, as well as for itself. Indeed, from
the remarks, of Chairman Guy Farmer and Gen. Counsel George Bott,106
it may be concluded that the Board wishes the state to process the cases

declined by the Board. Although the Board says it desires to define its
own limits rather than to reallocate the statutory limits of jurisdiction
which Congress has set, still the majority of the Board does not seem
adverse to state action.107 This willingness of the Board is still another
reason for treating the standards as a real declination of jurisdiction. But
it also furnishes a concrete reason why there will be no implication of
conflict excluding state action. It will be recalled that in the Bethlehem
case108 the Board, by declining jurisdiction, was held to manifest a policy
which excluded state regulation. That was because the action of the
Board was equivalent to a decision that the case should not be processed
at all. Here, under the new standards, there is evidence that the Board
wants the case processed. The policy of the Board, therefore, is in favor
of state action and is not an obstacle thereunto.
Thirdly, it may be noted that these conclusions open up or create

108 See notes IS and 17 supra.
197 See Breeding Transfer Co., 110 N.L.R.B. No. 64 (Oct. 26, 1954), 35 Lab. Rel. Rep.

(Labor-Management) 1020, 1023 (1954). See also the dissent of Member Murdock at 1024.
108 Bethlehem Co. v. State Board, 330 U.S. 767 (1947).
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many more problems than can be treated here. One problem, though, is
particularly pertinent and should be mentioned. It is concerned with the
removal of a suit from the state court to a federal court. There have
been cases109 holding that the district court has original jurisdiction110
of an action arising under the Taft-Hartley Act. For this reason, removal
of the case from the state court was allowed. But the court then held
that it had no jurisdiction to issue an injunction, and hence dismissed the
case without a hearing. If such a procedure were admissible under the
issue of this note, the jurisdiction which is claimed for the state court

would be a chimera indeed.

However, the above cases were decided under circumstances where
there was no showing that the NLRB would decline and where the

jurisdictional standards of the Board were met. There is an indication111
that this influenced judicial opinion and that, had such a showing been

made, the opinion would be otherwise. Besides, other courts112 have
faced the same question and have answered definitely that the district
court cannot have such original jurisdiction. They have reaffirmed those
limitations which, as we have seen, bind the federal bench. Thus it

appears that the state court may retain its jurisdiction over a case in

109 See S.E. Overton Co. v. International Brotherhood, Etc., 115 F. Supp. 764 (W.D.
Mich. 19S3) and Pocahontas Term. Corp. v. Portland Bldg. & Const. Tr. C, 93 F. Supp.
217 (D. Maine 19S0).
no The claim of jurisdiction was under 28 U.S.C. � 1337 (1952).
in In S.E. Overton Co. v. International Brotherhood, Etc., 115 F. Supp. 764, 774

(W.D. Mich. 1953), it was said: "From allegations of the complaint ... it is obvious
that the plaintiff company could properly seek relief under the Labor Management Rela

tions Act. . . ." And, in Capital Service v. National Labor Relations Board, 204 F.2d 848,
855 (9th Cir. 1953), Pope, J., concurring, said: "If that time came [when the NLRB
declines jurisdiction] it is possible that we might find difficulty in discovering any intention
of Congress to the effect that where the Board thus exercises its uncontrolled discretion
to leave a controversy and a business alone, State action is prohibited."
This last-named case has been affirmed by the Supreme Court, Capital Service, Inc. v.

Labor Board, 347 U.S. 501 (1954). However, it differs from the cases before cited in that

the NLRB sought the injunction, and it is quoted here only as illustrative of the reasoning
of the court. In this case, the district court acted to protect the jurisdiction it receives in

virtue of an actual petition by the NLRB. The NLRB was seeking an injunction against
the state proceeding, and the federal court granted it in order to protect its own jurisdic
tion on review. The other cases above claimed an original jurisdiction, regardless of the

Board's action and on the petition of the parties.
112 American Optical Co. v. Andert, 108 F. Supp. 252 (W.D. Mo. 1952) ; Walker v.

United Mine Workers of America, 105 F. Supp. 608 (W.D. Pa. 1952) ; Dynamic Mfrs. v.

Local 614 of the Gen. Drivers, Etc., 103 F. Supp. 651 (E.D. Mich. 1952).
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which no federal remedy is available under the National Labor Relations
Board.
As a conclusion, we may summarize the opinions of this note: 1) In

matters falling outside the legislation of the Federal Act, the state is

always free to act. 2 ) If the NLRB exercises jurisdiction under the Act,
the sole remedy is through the NLRB. 3) If the NLRB cedes jurisdic
tion to the states in accord with � 10(a) of LMRA, the state agency may
then apply state law. 4) If the NLRB does not cede jurisdiction and yet
declines to exercise it: a) the federal courts cannot exercise jurisdiction,
since they are limited by the Norris-LaGuardia Act; b) the state agency
cannot exercise jurisdiction under the state law, and the state law is

inoperative because of the restriction of � 10(a) ; c) the state court may
exercise its general jurisdiction over a case arising out of federal law,
because there is no corresponding limitation or implication of conflict

arising out of such a use of judicial power.
DEXTER HANLEY, S.J.



RECENT DECISIONS
ADMINISTRATIVE LAW�The NLRB Is Not Entitled to Enforcement

of its Order when the Board, by Express Decision Entered during
the Pendency of this Proceeding and under its new Jurisdictional
Standards, Would Not Now Assert Jurisdiction over the Employer's
Business.

In the autumn of 1952 the National Labor Relations Board petitioned the
Court of Appeals for the Eighth Circuit for enforcement of an order entered
May 27, 1952, ordering the respondent National Gas Company to cease and
desist from certain unfair labor practices and to take some affirmative action
in order to better effectuate the policies of the Labor Management Relations
Act, 61 Stat. 136 (1947), 29 U.S.C. 141 et seq. (1952). The argument for
enforcement was delayed by a remand of the case for the purpose of taking
further evidence on the union's compliance with the filing provisions of the
Labor Management Relations Act, 9 (f), (g), and (h), 61 Stat. 145, 146

(1947), 29 U.S.C. 159 (f), (g), (h), (1952). As a result the case was not

argued until the May, 1954, session of the court. In the meantime on November

30, 1953, the Board handed down a decision in the Brooks Wood Products

case, 107 N.L.R.B. 71 (1953), in which is declined to assert jurisdiction under
a set of facts similar to the instant case, -and in which it expressly overruled
the decision asserting jurisdiction in this case. Incorporating the Brooks Wood
Products decision and complementary thereto, the Board on June 30, 1954,
issued new standards which substantially altered and delimited the scope of its

jurisdiction. The United States Court of Appeals refused to grant the Board's

petition for enforcement. Held, that the Board is not entitled to enforcement
of its order when jurisdiction was specifically overruled during the pendency
of the instant case and where, under its new jurisdictional standards, the
Board would not now assert jurisdiction over the employer's business. The
law to be applied is the law in its present form and not as it existed at the time

of the decision and order below, NLRB v. National Gas Company, 215 F.2d
160 (8th Cir. Aug. 10, 1954).
Section 10 of the Labor Management Relations Act, 61 Stat. 146 (1947),

29 U.S.C. 160 (1952), empowers the Board to render decisions concerning un

fair labor practices by a union or an employer. In addition, this section of
the Act requires the Board to seek enforcement of its orders in such cases.

Though the Board's jurisdiction to hear and decide cases is rather broad, the

practicalities are such that the Board cannot possibly handle all cases over

which its jurisdiction extends. Therefore it has been found necessary to establish

regulations on jurisdiction, so that the policies of the Act may be carried out

to the greatest possible degree. When the NLRB set out its new jurisdictional
standards in June of this year, it stated that with regard to cases pending the
Board's jurisdiction was to be determined under the new 1954 rules.

98
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It is important that the word "pending" be examined with care, for the court
in the instant case has seized upon it as one of the bases for its judgment. Ac

cording to the court, "pending" is applicable, not only to all cases awaiting
decision by the NLRB, but also to those which have been decided but are still
awaiting enforcement. The Board apparently restricted "pending" to the former
cases only, for, if it intended otherwise, then one would logically have expected
the enforcement proceedings against the National Gas Company to have been
withdrawn. In deciding whether the NLRB is the proper party to construe its
administrative regulations, the court held in NLRB v. J. S. Popper, Inc., 113
F.2d 602, 603-4 (3d Cir. 1940) :

The Board is a quasi-judicial body and as such must be deemed to have the
right to construe its own rules, and unless such construction is so arbitrary as to

result in the denial of substantial justice an appellate tribunal should not place its
own construction upon them.

Hart-Bartlett-Sturtevant Co. v. Commissioner of I.R., 182 F.2d 153 (8th Cir.
1950) is to the same effect in holding that great weight must be given to the

contemporaneous construction of a statute by the regulations of the administra
tive agency charged with enforcement, and should not be overruled except for
weighty reasons.

As to how closely an administrative agency should be bound by its rules in
situations which are difficult at best, one court has stated that problems may
arise which an administrative agency could not reasonably foresee or with
which an agency may not have had sufficient experience to warrant rigidifying
its judgment into a hard and fast rule. In such a situation there is a definite

place for the case-by-case evolution of statutory standards and the choice
between proceeding by general rules or ad hoc litigation is one that lies in the
informed discretion of the administrative agency, Securities Comm'n v. Chenery,
332 U.S. 194 (1947). In another case decided just a few days before the
instant one, a court held that it would enforce an order that rested on an ap
plication of an old rule, although the employer argued that the Board should
reconsider and hold a new hearing to determine whether the speeches involved
were infractions of the new rules, Foreman & Clark, Inc. v. NLRB, 215 F.2d
396 (9th Cir. July 30, 1954). Perhaps the clearest statement by a court was
that in NLRB v. National Container Corporation, 211 F.2d 525, 534 (2d Cir.
1954), in which it was said that the Board was not a slave to its own rules.
One of the strongest cases urged by the Board in the instant proceeding is that

of the NLRB v. Red Rock Co., 187 F.2d 76 (5th Cir. 1951). There the court
held that because a self-denying rule or order had been made since the complaint
was filed and an order entered by reason of which the NLRB had limited its
future exercise of jurisdiction, this was not a matter of which Red Rock might
avail itself. It must be made clear, however, that a very pertinent fact existing
in the instant case was not present in the Red Rock or Foreman & Clark cases.

Prior to the Board's determination to enforce the National Gas Company
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decision, it had rejected its old jurisdictional standards by specifically over

ruling the jurisdictional conclusion in the instant case, Brooks Wood Products,
supra. The question which then appears is what is meant by "overruling." On
its face it would seem to mean a making void of that which had gone before, but
if in the Brooks Wood Products case the Board had intended to completely
reverse its decision in the instant case then its petition for enforcement of its
order a year later would be illogical. It would seem, therefore, in using the word
"overruled" the Board did not mean to reverse the decision in National Gas
Company, but to give prospective notice that the jurisdictional standards under
which it was decided would no longer be effective.
The Court in the instant case stated that its duty was to apply the law in

its present form and not as it existed at the time of the Board's decision and
order. An examination of the cases supporting this rule illustrates situations in
which a change in the law occurred subsequent to a judgment in the trial court
and prior to hearing on appeal and led to a reversal of the decisions of the lower
courts due to important changes in the substantive rights or liabilities of the
parties. In one case, where a bankruptcy statute involved in a railway receiver

ship proceeding was amended by Congress so as to apply to such receiverships
after petition had been filed for certiorari to review a judgment holding that
such a statute was inapplicable, the Supreme Court was required to decide the

question in harmony with the statute as amended, Carpenter v. Wabash Ry.,
309 U.S. 23 (1940). In another case, although a prior decision of a federal
district court that the petition failed to state a cause of action cognizable
under the state workmen's compensation law was correct when rendered, the
federal appellate court was required to apply the new interpretation of the
law where the state supreme court had rendered its decision after the judgment
given by the federal district court, Vandenbark v. Owens-Illinois Co., 311 U.S.
538 (1941).
The question which arises here is whether a change by the NLRB in its

jurisdictional standards is a change in the "law" as set down by the rule

emphasized by the court. In a leading case the Supreme Court held that a

revocation of an administrative regulation issued under the Emergency Price
Control Act did not prevent indictment and conviction for violation of its provi
sions at a time when it remained in force, since the Act, not the regulations,
creates an offense and imposes punishment for its violation, United States v.

Hark, 320 U.S. 531 (1944). Similar conclusions may be found in other cases,

Fleming v. Mohawk Co., 331 U.S. Ill (1947); Crary v. Porter, 157 F.2d 410

(8th Cir. 1946); O'Neal v. United States, 140 F.2d 908 (6th Cir. 1944).
If Congress had changed the unfair labor practices as set out in 8(a) of

the Labor Management Relations Act, 61 Stat. 140 (1947), 29 U.S.C. 158(a)
(1952), so that the employer in the instant case would no longer have been

guilty of any unfair labor practices at the time of the petition for enforcement,
then the rule of law as set out by the court, and as illustrated by the cases

cited by the court in support, would lead one to agree quickly with its judg-
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ment. Here, however, the law (the Labor Management Relations Act) was not

changed and the violations which existed prior to the Board's new jurisdictional
regulations remained the same. Therefore, it seems reasonable to say that
the Board in fixing new jurisdictional standards merely changed its policy
and made no change in the law as comprehended in the court's rule. To this
same effect, the Supreme Court in a leading case held that where Congress had
either expressly or by necessary implication made it unlawful to commit certain
acts, this unlawfulness served as a predicate on which an administrative agency
was authorized to make regulations appropriate to the matters covered by the

particular act. A violation of these rules could be enforced by the agency, but
in making the regulations it did not legislate as long as it did not go outside of
the circle of that which the Act itself had treated as unlawful if done, United
States v. Grimaud, 220 U.S. 506, 518 (1911). Thus the employer was not

deprived of any rights or subjected to any new liabilities. When he committed
the violations of the Act he was charged with knowledge of the law. That law
is still the same and the fact that the NLRB has limited its jurisdiction since
its original decision in the instant case does not submit the employer to any
hardship from which it should be relieved. In such a situation United States
v. Hark, supra, and the decisions following it, would seem better authority to

follow.
WALTER J. BONNER

ADMINISTRATIVE LAW�Stay in Proceedings Will Not Be Granted in
a Collection Suit while Administrative Appeal Is Pending follow
ing an Unfavorable Decision by an Administrative Body, in the

Absence of a Denial of Due Process and Resulting Irreparable

Injury.

Pursuant to the Second Renegotiation Act, 58 Stat. 78 (1944), as amended,
59 Stat. 294 (1945), 50 U.S.C. � 1191 (1946), the War Contracts Price Adjust
ment Board on April 13, 1949, determined that defendants had earned excessive
profits from January 1, 1945, to June 30, 1945, on certain government contracts.
Subsequently, the defendants petitioned the Tax Court of the United States

seeking a redetermination of the excessive profits. That case is still before
the Tax Court. The United States, meanwhile, brought an action in District
Court against defendants for recovery of these excessive profits realized by
defendants from contracts and subcontracts subject to renegotiation pursuant
to the Act. Defendants answered plaintiff's motion for summary judgment by
requesting a stay of proceedings pending a final determination by the Tax
Court. Plaintiff's motion for summary judgment granted. Held, a party who
has received an adverse ruling in tax proceedings before an administrative body
will not be granted a stay in proceedings in a collection suit instituted in
federal court prior to the exhaustion of administrative remedies and in the
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absence of a denial of due process and resulting irreparable harm. United States
v. Shanaman, 123 F. Supp. 402 (E.D. Pa. Aug. 4, 1954).
Section 403(c) (2) of tie Renegotiation Act provides that following a determi

nation by the War Contracts Price Adjustment Board that excessive profits
have been earned, an action may be brought on behalf of the United States in
the appropriate courts to recover these profits. The Act further provides that
the filing of a petition with the Tax Court may be made following a ruling by
the Board that excessive profits exist.
Section 403(e)(1) states, inter alia, that the filing of a petition with the

Tax Court shall not operate to stay the execution of the order of the Board
under � 403(c)(2), and that the Tax Court shall have exclusive jurisdiction to

determine the amount of such excessive profits, if any, such determination not

being subject to review or redetermination by any court or agency.
In accordance with a fundamental principle of administrative law, judicial

relief will not be granted for a supposed or threatened injury until the prescribed
administrative remedy has been exhausted. Myers v. Bethlehem Corp., 303
U.S. 41 (1938). In the instant case, defendants had perfected their administra
tive appeal to the limits possible, and had sought a stay in proceedings to

maintain the status quo until their administrative appeal was decided by the
Tax Court.
This presents the question whether the granting of the instant stay falls

within the general rule prohibiting the interference of courts before exhaustion
of the review provided under administrative process. In other words, can a

party, while his administrative appeal is pending and before it is determined,
obtain a court order maintaining the status quo and in effect, enjoining the
enforcement of the administrative order until a determination is had on ad
ministrative appeal?
The Supreme Court has held that the doctrine that one is not entitled to

judicial relief until the prescribed administrative remedy has been exhausted,
wherever applicable, does not require merely the initiation of the prescribed
administrative procedures, but that they must be pursued to their appropriate
conclusions and the final outcome must be awaited before seeking judicial inter
vention. Aircraft & Diesel Corp. v. Hirsch, 331 U.S. 752 (1947). The Supreme
Court required the parties in the Aircraft case, supra, to exhaust their adminis
trative remedies though questions of coverage and constitutionality were raised.
In a recent opinion, a United States court of appeals, in a case involving

rent regulations, held that the courts would not intervene to preserve the status

quo pending a final determination by administrative process, in spite of the fact

that defendants were willing to post bond for any excess rents collected. The
court concluded that defendant was barred from obtaining any equitable relief
until it had exhausted its administrative remedies, and that such remedies were

not exhausted until a final determination by administrative process. Osmond
v. Riverdale Manor, 199 F.2d 75 (4th Cir. 1952).
In the instant case, the court held that the procedural delays in the Tax
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Court allegedly caused by the government, though not condoned, were not

sufficient to constitute a denial of due process, and that the defendant's ad
ministrative remedies had not been exhausted as long as its petition before the
Tax Court was still pending. The court thus applied the doctrine of the Aircraft
case, supra, in denying to defendants a stay in proceedings.
As to what constitutes the necessary grounds for judicial intervention, the

Supreme Court has said that the presence of constitutional questions coupled
with a sufficient showing of the inadequacy of the prescribed administrative

procedure and resulting irreparable harm might, in certain instances, be sufficient
cause to dispense with exhausting the administrative process before instituting
judicial action. Aircraft & Diesel Corp. v. Hirsch, supra. Exhaustion of ad
ministrative remedies prior to seeking judicial intervention has also been held
to be unnecessary in those instances where no administrative agency has been
set up with proper authority or jurisdiction to determine the question. Bruce

v. Stilwell, 206 F.2d 554 (5th Cir. 1953).
Unless a party can show that the statutory procedure, on its face, is incapable

of affording due process, and that irreparable injury will ensue, no excuse on

constitutional grounds exists for the failure to resort to it. Yakus v. United

States, 321 U.S. 414 (1944); Natural Gas Co. v. Slattery, 302 U.S. 300

(1937); Anniston Mfg. Co. v. Davis, 301 U.S. 337 (1937). The Supreme
Court in a lengthy opinion, held that the Renegotiation Act is constitutional
on its face as authority for the recovery by the United States of "excessive

profits" (less tax credits) realized by private parties on contracts and sub
contracts for war goods in time of war. Lichter v. United States, 334 U.S. 742

(1948).
Temporary injunctive relief will not be granted in the form of a stay of

agency action based on an assertion of irreparable harm where adequate retro
active relief is available. Furthermore, in those instances where relief is asked
which will adversely affect a public interest, the courts have declined until a
final determination of the rights of the parties even though the postponement
may harm the plaintiff. Petroleum Co. v. Comm'n, 304 U.S. 209 (1938);
Virginian Ry. v. United States, 272 U.S. 658 (1926); Parker v. Lester, 98 F.

Supp. 300 (N.D. Cal. 1951). In such instances, the success of plaintiffs case

will depend on showing that the harm to him outweighs the harm to the public
caused by a delay in the effectiveness of the agency order. In the instant case,
the court held that defendants had full and complete remedies, in pursuance
with the provisions of the Act, to recover any overpayments in the event a final
decision in the Tax Court were favorable to them.
In accordance with the decision in the instant case, exhaustion of administra

tive remedies requires that they be pursued to their conclusion, and the courts,
except where denial of due process and irreparable injury are clearly shown to

exist, will not intervene to preserve the status quo prior to a final determination

by administrative process.
ALFRED H. MOSES
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CIVIL SERVICE�A Classified Civil Servant Cannot Be Removed From

Government Service After an Executive Order Has Excepted his

Position From Classified Service Unless the Removal Procedures of

the Lloyd-LaFollette Act Are Followed.

Appellant, an attorney in the Justice Department, became a member of the
classified civil service with competitive status in 1943. In 1947, by Exec. Order
No. 9830, 12 Fed. Reg. 1259 (1947), attorney positions were excepted from
the competitive (classified) service. By letter dated June 29, 1953, appellant
was removed from his position as of July 31, 1953. He was given no reasons,
and he had been given no notice that his removal was contemplated. Appellant
sued to be restored to his position, contending that the removal proceedings for
classified civil servants, provided for in the Lloyd-LaFollette Act, 37 Stat. 555

(1912), as amended, 62 Stat. 354 (1948), 5 U.S.C. � 652(a) (1952), had been
violated. The trial court dismissed his complaint, Roth v. Brownell, 117 F.

Supp. 362 (D.D.C. 1953) and he appealed. Held, the provisions of the Lloyd-
LaFollette Act that require notice and reasons to be given in order to remove

classified civil servants from government employment cannot be obviated by
excepting such employees' positions from the classified service by executive
order. Roth v. Brownell, 215 F.2d 500 (D.C. Cir. July 16, 1954).
The question presented in the instant case concerns the extent of presidential

power over civil service and the existence of protection against summary
removal relied upon by thousands of government employees. The decision
reinforces the bar against summary dismissals in civil service under the Lloyd-
LaFollette Act and buttresses the belief of the classified service employees that

they enjoy the safeguards of that Act. The district court decision was the first

challenge to the applicability of the Lloyd-LaFollette Act provisions to reclassi
fication of positions by executive order. If the President can validly promulgate
an executive order excepting a position from the classified civil service which
affects the incumbent of a position, there is no bar to a subsequent summary
dismissal by the executive branch department head.
The powers of the President in regard to the appointment and removal of

inferior officers in the executive branch are subject to congressional control.
U.S. Const. Art. II, � 2, cl. 2. Cf. Myers v. United States, 272 U.S. 52, 164

(1926); United States v. Perkins, 116 U.S. 483, 485 (1886). In 1871 Congress
passed the first Civil Service Act authorizing the President to prescribe regula
tions for the admission of persons into the civil service. Rev. Stat. 1753 (1875),
5 U.S.C. � 631. The Ramspeck Act, 54 Stat. 1211 (1940), 5 U.S.C. �
631(a) (b) (1940), authorized the President by executive order ". . . to cover

into the classified civil service any offices or positions in or under an executive

department, independent establishment, or other agency of the government;
provided, . . . That the provisions . . . shall not apply ... to any position to

which appointments are made ... by and with the advice and consent of the

Senate, . . ." Thus, there is a clear definition of the powers of the President
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to provide for admissions into the civil service and to classify positions therein.
There was no provision for the removal of any classified civil service em

ployees in the original Civil Service Act, supra. In 1912, however, the Lloyd-
LaFollette Act, supra, provided express procedure for the removal of classified
civil servants. The Act provides, in part:

No person in the classified civil service of the United States shall be removed or

suspended without pay therefrom except for . . . cause . . . and for reasons given
in writing. Any person whose removal or suspension without pay is sought shall
(1) have notice of the same and of any charges preferred against him; (2) be
furnished with a copy of such charges; (3) be allowed a reasonable time for

filing a written answer to such charges, with affidavits; and (4) be furnished at
the earliest practicable date with a written decision on such answer. . . .

Is this removal process the exclusive method of removal and consequently a

limitation on the President's power to classify positions by executive order?
The district court construed the words of � 652(a), supra, as not limiting

the President's power to reclassify civil service employees. Further, the court's

interpretation of � 631, supra, is that the President, under this original grant
of authority, "may determine whether positions shall be included or excepted
from the classified civil service." In reading � 631, the court states "There is
no express limitation on this power." Under this view of the statutes, the result
reached is that at the time appelant was discharged he no longer was in the
classified civil service, his position having been excepted by the 1947 executive
order. Since a person can be in the classified civil service only when he has

competitive status and occupies a classified position in the executive branch,
Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F.2d 46 (1950), the ap
pellant could not have been removed so as to be entitled to the procedure
required for removals by the Lloyd-LaFollette Act. Thus the district court

accepted the appellee's contention that "excepting" a position by executive
order is not a removal within the meaning of the Lloyd-LaFollette Act.
The appellant recognized that classified civil service employees do not obtain

property rights in their offices. Morgan v. Nunn, 84 Fed. 551 (C.C. Tenn.
1898). It is appellant's contention, however, that classified civil service em

ployees acquire a statutory right to the removal procedures of the Lloyd-
LaFollette Act. The court of appeals, adopting this position, regarding any
removal, including "excepting a position," as coming within the words of the

Lloyd-LaFollette Act. This view of the statue recognizes that the President
under the grant of � 631, supra, is authorized to prescribe regulations for the
admission of persons into the civil service, yet he may not promulgate an order
which has the effect of removing a person from his position without meeting
the requirements of � 652(a). Therefore, � 652(a) is held to qualify the powers
of the President to classify positions by executive order.
As a result of the court of appeals decision, the position of incumbent classi

fied civil servants cannot be affected by an executive order "excepting" their
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positions, unless the statutory requirements are met. Employees hired sub
sequent to an "excepting" executive order, however, would be subject to such
reclassification. Therefore, even the same President who covered positions into
classified service by virtue of his grant of authority from Congress may not

divest that position of its classified character by a subsequent executive order
without yielding to the mandates of the authorizing body. Authority to divest
incumbents of their classified civil service positions, then, must come from

Congress.
The district court stated that the appellant's contention would be "to imply

a limitation which would withdraw from the president's power to reclassify
every position in the government occupied by a competitive status employee
until the present incumbent resigned, retired, died or was removed under

charges pursuant to 5 U.S.C. � 652(a). Such a result is not warranted by
the language of 5 U.S.C. � 652(a)." Since � 652(a) says "No person . . .

shall be removed or suspended", apparently nothing less than the express words
"or his position excepted" would have warranted, in the eyes of the district
court, a different result. The court of appeals, recognizing that "to remove"
includes any action that takes a person out of a position once held, gives the
words their ordinary and intended meaning. "Roth was once in the classified

service, did not leave it voluntarily, is now out of it. It follows that he was

removed from it." Roth v. Brownell, 23 U.S.L. Week 2046 (July 16, 1954).
Certiorari has been requested, 23 U.S.L. Week 3057 (1954). It is submitted
that the result reached by the court of appeals is a desirable one, and in accord
with the reliance classified civil servants have placed upon removal procedures
established by Congress�a reliance justified by the words of the statute.

BEN GREENSPOON

CONSTITUTIONAL LAW�Segregation of the Races at Public Bathing

Beaches, Bath Houses, and Swimming Pools Maintained by the

State of Maryland and City of Baltimore Does Not Deprive
Negroes of Rights Protected by the Fourteenth Amendment.

Plaintiffs, adult and minor Negroes, brought suit against the Commissioners
of Forests and Parks of the State of Maryland and the Superintendent of Sandy
Point State Park and Beach, to restrain the defendants from operating the
bath houses and bathing facilities at Sandy Point State Park on a segregated
basis. Plaintiffs were denied admission to the facilities reserved for whites

solely because of their race. Two additional cases, resting on similar facts, were
grouped with the principal case and further proceedings delayed pending the
decision of the Supreme Court in the school segregation cases. It was stipulated
by counsel for all parties that the only question to be argued was the right to
segregate the races. Held, segregation of the races at public bathing facilities
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does not violate the Fourteenth Amendment when accommodations for whites
and Negroes are physically and inherently equal. Lonesome v. Maxwell, 123
F. Supp. 193 (D. Md. July 27, 1954).
Following Plessy v. Ferguson, 163 U.S. 537 (1896), Maryland courts have

consistently upheld segregation of the races provided facilities afforded the
different races were substantially equal. Law v. Mayor & City Council of
Baltimore, 78 F. Supp. 346 (D. Md. 1948) ; Boyer v. Garrett, 183 F.2d 582

(4th Cir. 1950). Segregation of the races has been the normal treatment in

Maryland, although the areas where segregation is enforced are constantly
diminishing. Williams v. Zimmerman, 172 Md. 563, 192 Atl. 353 (1937).
Whether segregation at bathing facilities would continue in Maryland depended
on the court's interpretation of the Supreme Court's decision in the recent

school segregation cases, Brown v. Board of Education, 347 U.S. 483 (1954);
Boiling v. Sharpe, 347 U.S. 497 (1954).
Confronting the court in its analysis of the Brown v. Board of Education

case was this problem: Had the Supreme Court rejected the Plessy separate
but equal doctrine in its entirety or only in part? If the former, then the Brown
case was clearly controlling in the case at hand. If, however, the Plessy case

was only overruled in part, did the facts and circumstances of the instance case,
viewed in relation to the Brown case, warrant the court in refusing to expand
the holding of that case to recreational cases of this type?
Two factors caused the court to find that the Brown case was technically

not controlling in recreational cases. First, the Supreme Court has overruled
the Plessy case only as it pertains to education. This is in keeping with the

Supreme Court's traditional policy of deciding constitutional questions only
when necessary to the disposition of the case at hand. Sweatt v. Painter, 339
U.S. 629 (1950); Rescue Army v. Municipal Court, 331 U.S. 549 (1947).
Second, the Supreme Court remanded Muir v. Louisville Park Theatrical As

sociation, 347 U.S. 971 (1954), a recreation case, to be decided "in the light
of" the school segregation cases. Thus while the Supreme Court feels its recent

decision in the school segregation cases may throw some light on the proper
disposition of segregation cases in other fields than education, it has left the
matter for the lower courts to first determine.

Having decided that the initial decision as to the effect of the Brown case

was properly for the consideration of the court, the court distinguished the
instant case from those concerning school segregation. The court found that
the factors which caused the Supreme Court to find that separate educational
facilities are inherently unequal do not apply with equal force in the recreational
field.
In Brown v. Board of Education, the Supreme Court emphasized the im

portance of education in modern American life and said that it was perhaps the
most important function of government. The Supreme Court supports this
view by reference to the compulsory character of the school attendance laws.
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But the court in the case at hand points out that the opposite is true of

recreation, which is by its very nature voluntary. This difference does not

necessarily mean that recreation is not a sufficiently important field of govern
mental activity to give rise to rights under the Fourteenth Amendment, but the
court feels that it should be considered in determining whether separate recrea

tional facilities are inherently unequal. This voluntary character of recreation
is important in the court's analysis of the discussion by the Supreme Court of
motivation. The Brown decision was based primarily on the finding of the
Supreme Court that school segregation causes psychological damage which ad

versely affects the motivation to learn and thus deprives the Negro of equal
educational opportunities. The result is that although facilities may be physical
ly equal, they are, nevertheless, inherently unequal. But segregation in the
recreational field does not affect the motivation of Negroes to enjoy themselves
(the court cites no authority). The court feels that segregation in the narrow

field of public bathing will have little psychological effect on Negroes, and will
not tend to retard their proper development�educational, mental, or otherwise.
A further consideration, discussed by the court, is the factor of supervision. In
the schools the children have trained and capable teachers to help them adjust
to the new conditions. Public bathing facilities, on the other hand, are practi
cally unsupervised, except for a few young lifeguards. This statement indicates
that the court anticipates a possible policing problem if there is racial integra
tion of such an intimate activity as public swimming and bathing. Actually,
the court continues, segregation in the narrow field of bathing and swimming
would not seem to deprive the Negro of any benefits, except social contact with
white people.
While this decision may be technically sound, there is little doubt but that

the court is grasping at straws in the form of superficial distinctions to justify
their result. The difference in motivation would seem to be the court's strongest
point, and it relies heavily on it to support its conclusion. But is the distinc
tion a valid one? Although recreation is voluntary, it is so in a limited sense

only, for if the Negro desires recreation he must go to a segregated facility.
There is little question in the mind of the objective observer about the purpose
in segregating the Negro. See Hyman, Segregation and the Fourteenth Amend
ment, 4 Vand. L. Rev. 555, 557 (1951). That segregation at recreational
facilities is just as likely to cause psychological damage to the Negro seems

obvious. The essential point is that segregation in any field is a means of sub

ordination, and if this segregation causes educational facilities to be inherently
unequal, the same result should logically follow in other fields. It appears, there
fore, that this decision is not decided "in the light of" the school segregation
cases, and violates the spirit underlying the decision in the Brown case.

FOREST D. MONTGOMERY
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CONTRACTS�A Contract for the Purchase of Comic Strip "Mats"
From a Syndicate is an Exempt Personal Service Contract Within
the Meaning of the District of Columbia Use Tax Act.

Washington Times-Herald, Inc., publisher of the daily and Sunday "Times-
Herald" in the District of Columbia, entered into contracts with several syn
dicates for the publication rights of copyrighted comic strips used in the news

paper's "funny papers." The syndicates, in performance of their part of the
contract, supplied the newspaper with fiber matrices (mats) bearing impressions
of the comic strips as drawn by the artists. The newspaper then made casts
from the mats, which were incorporated with other casts to produce a full page
mat. The impression of the full page mat was transferred to a curved metal

plate, from which the newspaper page was printed, containing the comic strip
obtained from the syndicate. The sums paid the syndicates by the newspaper
were greatly in excess of the price of blank mats. Section 47-2702, D.C. Code
(1951), provides for a tax of 2% "on the use, storage, or consumption of any
tangible personal property and services sold or purchased at retail sale." Section
47-2701 provides: "The terms 'retail sale', 'sale at retail', and 'sold at retail'
shall not include the following: . . . (3) Professional, insurance, or personal
service transactions which involve sales as inconsequential elements for which
no separate charges are made." An implementing regulation provided that the

phrase "sales as inconsequential elements" shall be deemed to include any sales
where the sales price of the tangible personal property is less than 10% of the
amount charged for the services rendered. The District of Columbia Tax Court
found as a fact that the intrinsic value of the mats was less than 10% of the
amount charged for the services rendered the publisher under the contracts

with the syndicates. The Tax Court held, however, that the transactions with
the syndicates were not tax-exempt "sales at retail" within the meaning of �
47-2701, and upheld the taxation thereof on the basis of the contract prices paid
the syndicates for mats, the intrinsic value of which was but a fraction of those
prices. The publisher petitioned the court of appeals for review. The court
sat en banc. Held, the transactions were not taxable "retail sales" under the
District of Columbia Use Tax Act, but were merely sales of personal services
involving a transaction of personal property as an "inconsequential element"
thereof. Chief Judge Stephens and two other judges concurred on the ground
that the transaction was not a use or consumption of any tangible personal
property and was not the purchase or sale of "services." Washington Times-

Herald, Inc. v. District of Columbia, 213 F.2d 23 (D.C. Cir. 1954).
The problem presented in this .case is whether the transactions were personal

service contracts, so as to be excluded from the District of Columbia use tax.

Exemptions from taxation are strictly construed against those claiming the

exemption. Washington Chapter, Etc. v. District of Columbia, 92 U.S. App.
D.C. 139, 203 F.2d 68 (1953); Hebrew Home for the Aged v. District of
Columbia, 79 U.S. App. D.C. 64, 142 F.2d 573 (1944). In light of the
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foregoing, a definition of "personal service" transactions becomes essential to
determine the nature of the contract under discussion. "Personal service"
contracts are those in which the contracting parties intend that the personal
participation of one of the parties is to be a material element of the contract.
Lucas v. Gross Motor Car Co., 32 Ohio App. 183, 161 N.E. 362 (1927).
A comic strip drawn by one other than the originator is seldom as valuable

as before. Nothing can be more obvious than a newspaper's intent in contracting
for the use of a comic strip�the personal service of the artist is considered a

material element of the contract. Though courts have split, they hold generally
that transactions involving artists and their products which are used by persons
engaged in the printing industry are professional or "personal service" trans

actions. A contract to furnish newspaper articles by the week for a definite

term, which articles from their nature were required to be written by the con

tracting party, is not a contract for the sale of goods, but one for services to be
rendered. Associated Newspapers v. Phillips, 294 Fed. 845 (2d Cir. 1923).
A commercial photographer, who produces photographs for advertising and
commercial purposes with his own property and models, and who retains title
to the picture and gives to the advertiser only the right to reproduce the photo
graph, is not engaged in the business of selling tangible personal property at

retail. /. A. Burgess Co. v. Ames, 359 111. 427, 194 N.E. 565 (1935). Manu
facturers of electrotypes, stereotypes, and matrices are not engaged in the sale of

tangible personal property at retail, but are in the business of furnishing
skill, labor, and use of machinery. The small quantity of tangible material
which is used in the operation is practically destroyed and has no further use

or value to anyone other than the customer who ordered that particular re

production. A.B.C. Electrotype Co. v. Ames, 364 111. 360, 4 N.E. 2d 476

(1936).
The court of appeals seems to have felt the instant case was "on all fours"

with the cases above, for they declared the transaction to be a "personal
service" transaction. The court made no attempt to distinguish the principal
case from Meyer v. Washington Times Co., 64 App. D.C. 218, 76 F.2d 988

(1935), wherein the transactions were similar to those in the case under discus
sion. The Meyer case involved a contract between a syndicate and a newspaper
for the publication rights of copyrighted comic strips, which were forwarded
to the newspaper on matrices. In an effort to decide whether the contract was

assignable there, the court of appeals sought to determine whether it was

"personal" in character. In holding that the contract was not "personal" and
therefore assignable, the court said, at p. 220:

The contract is assignable unless of a personal character, as a promise to marry,
or one requiring skill, science, or peculiar qualifications. The contract here
considered requiring on the one hand forwarding of matrices and on the other
use of ordinary mechanical appliances, for the purpose of manifold reproduction,
cannot be said to call into play other than knowledge of the use of ordinary
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implements. Viewed from every angle, even with prejudiced eyes, this contract
cannot be tagged as nonassignable.

There is nothing in this contract requiring the exercise of skill or peculiar quali
fications on the part of the Post Company [the vendee newspaper].

It can only be inferred that the court in the instant case either reversed by
implication the Meyer case or felt that it was not in point. The hiatus between
the assignability of contracts and the interpretation of tax legislation does not
seem so great that a common definition may not be applied to a "personal
service" contract. It is submitted, ' therefore, that the court feels tie term

"personal service transaction" in the District of Columbia Use Tax Act should
have a broader interpretation than that bestowed upon it by the Meyer case.

Perhaps Chief Judge Stephens, in the concurring opinion, resolved the apparent
conflict with the Meyer case by saying that the Times-Herald contracted for a

"right to reproduce" which was not a "use ... or consumption of any tangible
property" or a purchase or sale of "services," the transaction being then not

taxable under � 47-2702 of the District of Columbia Code.
The significance of the case is brought out by transactions analogous to the

sale of comic strip mats. The publisher who purchases a book from an author,
under the doctrine of this case, is exempt from the D. C. use tax. Manufacturers
of phonograph records who purchase music for recording purposes are ap
parently, under this case, exempt from the tax. The concurring opinion suggests
a better approach to the problem, in view of the Meyer case and the over-all
effect of the controlling opinion. Judge Stephens' opinion in no way contradicts
the Meyer case, which has been accepted as good law. It remains to be seen

whether the courts will approve of the controlling opinion's liberal concept of
"personal service" contracts, or seek some way to distinguish this case.

JOHN J. CASSIDY

CRIMINAL LAW�Count in Indictment for Perjury Which Charges
Defendant with Testifying Falsely When He Denied Being a

"Sympathizer," and Which Contains No Definition or Concrete
Specification of the Term, Is Void for Vagueness.

The United States appealed from an order of the District Court for the Dis
trict of Columbia dismissing counts one, three, four, and seven of an indictment
under D.C. Code � 22-2501 (1951) for perjury allegedly committed while testi

fying before a subcommittee of the United States Senate. Count one charged
defendant with testifying falsely when he said that he "had never been a sym
pathizer or any other kind of promoter of Communism or Communist inter
ests." The United States Court of Appeals for the District of Columbia, with
one judge dissenting, affirmed the order dismissing count one. (The order
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dismissing count seven was also affirmed but as to counts three and four it was

reversed.) Held, the first count is void for vagueness. It violates the mandate
of the Sixth Amendment that the accused be informed of the nature and cause

of the accusation against him. United States v. Lattimore, 23 U.S.L. Week 2021

(D.C. Cir. July 8, 1954).
The court's opinion first makes reference to the familiar rule that "Criminal

statutes must have an ascertainable standard of guilt or they fall for vague
ness." Williams v. United States, 341 U.S. 97, 100 (1951). Criminal statutes
which do not reveal to men of common intelligence what persons are included
or what acts are prohibited by the statute are void. "Words which are vague
and fluid . . . may be as much a trap for the innocent as the ancient laws of
Caligula." United States v. Cardiff, 344 U.S. 174, 176 (1952).
But, the court points out that it is equally well-established that an indict

ment must charge an offense with such reasonable certainty that the defendant
might make his answer, prepare his defense, and be protected against double
jeopardy. Every ingredient of the offense must be clearly and accurately
described. United States v. Cruikshank et al., 92 U.S. 542 (1876).
Modern rules have relieved prosecutors from the unnecessary verbiage of the

common law. See, e.g., Fed. R. Crim. P. 7(c). But there has been no relaxation
of the requirement that an indictment sufficiently relate all that is essential for
the defendant to answer and defend the charge. See United States v. Debrow,
346 U.S. 374 (1953), where, however, it was decided that a perjury indictment
need not contain the name of the person who administered the oath.
The court then holds this indictment to be vague and, as such, violative of

the rule that an indictment must charge an offense with such reasonable cer

tainty that the defendant is able to make his defense. In doing so it points to a

term in the allegedly perjured testimony, viz.,' "sympathizer," and says that it
is not of any certain meaning. Since the word is not defined or concretely spe
cified, the court holds that the indictment must be dismissed.
The dissent in the case under discussion contended that the court mistakenly

applied an objective test in striking down the count in the indictment. It argued
that since the test of perjury is subjective, the so-called vagueness of the
assertedly perjurious words would have nothing to do with apprising the de
fendant of the crime of which he was charged, since he must know what was
meant by them. Further, the Government must prove beyond a reasonable
doubt that the defendant did not believe his words to be true in the sense that
the defendant used them. It concluded that since all the formal elements of
the crime were particularized in the indictment, the order of dismissal should
be reversed.
The District of Columbia Code, supra, under which the defendant was in

dicted defines perjury as willfully stating, contrary to an oath taken before a

competent tribunal, any material matter which is not believed to be true. In a

case involving a federal statute similar in language it was said that "perjury
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consists in testifying to the truth of a fact which the accused does not believe
to be true; his oath must contradict his belief . . . ." United States v. Reming
ton, 191 F.2d 246, 248 (2d Cir. 1951). The dissent's premise, as to the sub

jective test for the commission of perjury, is hardly open to dispute.
In support of its argument the dissent relied upon what apparently is the

only other reported federal case which seems to bear at all upon this case. In

Seymour v. United States, 77 F.2d. 577 (8th Cir. 1935), the defendant, on ap
peal from a conviction for perjury, contended that according to his understand
ing of the word "encouraging," he spoke the truth when he replied in the
negative to a question asking whether he had encouraged the candidacy of a

certain person in a Nebraska primary. The circuit court of appeals affirmed the
conviction, holding that it was for the jury to decide whether the defendant

thought, or could have thought, that the word meant what the defendant said
he undersood it to mean. The court's affirmance gave approval to the instruction
that it was for the jury to determine, and use as the test for the commission of

perjury, whether the defendant believed the testimony as given was true at the
time and in the sense that he understood the questions and in the sense he gave
the answers.

Is the court's position justifiably said to be untenable because the defendant
to a perjury charge must know what he intended his words to mean? This

argument seems to overlook the following considerations. A perjury indictment,
like any other, must sufficiently inform the defendant of his crime so as to en

able him to make his defense. His defense must be against a charge that what
he has testified to is false, and that he so believed it to be false. The subjective
element is crucial, of course, but primarily because, with the falsity established
at trial, the proof must be that the defendant did not believe his statement to
be true. When his testimony is susceptible of no certain meaning, an innocent
defendant's knowledge of the meaning he intended offers him no comfort or
assistance in preparing to meet the charge of perjury, if the indictment is void
of any indication as to what he is charged to have meant, or in what way it is
false. He knows no more than that in some way he is said to have committed

perjury, and he is exposed to the danger of having to await trial to determine

just how it is that he did so.

The court does make the broad statement that the word "sympathizer" is
not of sufficient certainty to sustain a charge of perjury. But it cannot fairly
be said that what the court means is that it can never sustain a charge of per
jury. For the court is careful to say that there appears no definition or concrete

specification of the term in the indictment. Because the opinion does not fully
treat the matter in detail the case should not be considered to extend beyond
these facts.
The Seymour case, supra, cited by the dissent, is hardly decisive of the issue

presented by this case. It points out only that after all the evidence is in it is

up to the jury to determine whether the defendant could have intended his
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testimony to mean what at trial he contends he intended it to mean. An al

together different question would be present if the court was testing the validity
of an indictment charging perjury for having testified that the defendant did not

"encourage" the candidacy of a certain person. If such an indictment contained

nothing about what the prosecution charged the defendant intended to mean

or in what way it was false, there certainly would be "vagueness" in that in
dictment. The subjective test by which the jury must determine the guilt of a
person accused of perjury should not confuse that issue.
Essentially the same considerations which have been submitted here, as

prompting this court's holding, account for the rule of law for which Hilliard v.

United States, 24 F.2d 99 (Sth Cir. 1928), is a leading authority. This rule
requires that a perjury indictment show the factual conflict which makes the

testimony false, as part of the substance of the charge. An indictment which
does not demonstrate the falsity of the testimony by factual specification is not
sustainable. Hilliard v. United States, supra. A District of Columbia case

makes reference to this point of law in United States v. Creech, 21 F. Supp. 439,
440 (D.D.C. 1937). The indictment in that case was held sufficient, but the
court noted that the indictment alleged the falsity of the statement and spe
cified "the respects in which the statement was false".
While these cases do not speak of "vagueness" in the indictment, they clearly

show that the courts have recognized that more than the merely formal elements
of perjury must be charged in an indictment to sufficiently inform the de
fendant of the alleged perjury. The requirement that the defendant be informed
of the manner in which his statement is charged to be false is more than a re

quirement for a formal and technical allegation. This is shown by cases which
do not require the falsity to be factually demonstrated if the indictment shows
with certainty what the Government alleges the truth to be. E.g., in United
States v. Otto, 54 F.2d 277 (2d Cir. 1931), the alleged perjury consisted in a

denial that the defendant had a specific conversation. See also Sharron v.

United States, 11 F.2d 689 (2d Cir. 1926).
A defendant, then, should be able to determine from a perjury indictment

what it is alleged he meant when he testified as he did, and, secondly, what is
alleged to be false about his testimony. He should be entitled to this informa
tion under his constitutional right to be informed of the nature of his crime so

that he can adequately defend the charge. If the nature of his testimony renders
it impossible for him to be sure what the prosecutor will charge he intended to

say, and if the indictment does not so inform him, that indictment should be
dismissed. That is the holding of this case. Under these circumstances the in

dictment is "vague," although the defendant knows what he intended the words
to mean.

An indictment may attempt to define or concretely specify testimony which
alone is not of sufficient certainty to sustain the charge of perjury. But if it re

mains uncertain in what way the testimony is alleged to be false, the indictment
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should be dismissed. The indictment in this case suffers also from this infirmity
.and could have been dismissed on that basis.
If both the intended meaning and its falsity are demonstrated by the in

dictment, the effect of "vagueness" in the testimony would seem to be cured.
A court in such case would not appear to be justified in dismissing such an

indictment because of "vagueness."
EDWIN J. BRADLEY

EVIDENCE�The Doctrine of "Opening the Door" is an Application of
the Rule of Completeness and Limits Cross Examination to the

Explanation or Rebuttal of Adverse Inferences Arising on Direct
Examination of the Witness.

Appellant was indicted under 18 U.S.C. � 2381, for treasonable acts com

mitted while confined as a prisoner of war by the Japanese during World War
II. Counsel on direct examination of the appellant elicited testimony of his
hospitalization and incarceration in various military establishments in this

country subsequent to his liberation, discharge, and re-enlistment in the Army.
The prosecution on cross-examination continued the interrogation of the ap
pellant on this point over 200 pages of the court record, bringing home to the
jury the fact that appellant had been confined because he was a homosexual

suspect. It was contended on appeal that this was beyond the scope of permis
sible cross-examination and constituted an attempt to introduce before the jury
collateral matters of such a prejudicial and inflammatory nature as to require
a reversal of the conviction. In reply to this contention the Government counsel

argued that the defense by its direct examination had "opened the door" to an

inquiry on cross-examination of the true nature and reason for the appellant's
hospitalization and incarceration. Held, the doctrine of "opening the door"
is merely an application of the principle of completeness permitting the introduc
tion of the whole of a document, conversation, or statement which the opposing
party has admitted in part, for the purpose of explaining or rebutting adverse
inferences which might be drawn from the fragmentary evidence introduced by
the adversary. No possible inference adverse to the Government could have
been drawn by the jury and therefore the cross-examination was improper and
constituted reversible error. United States v. Provoo, 215 F.2d 531 (2d Cir.
Aug. 27, 1954).
This holding raises the question whether or not the doctrine of "opening the

door" is, as the court holds, an application of the rule of completeness with a

resulting restriction of the scope of cross-examination to the rebuttal of adverse
inferences possibly arising from direct examination.
The principle of completeness relates to the proof of verbal utterances, oral

or written, and is directed to the question of whether proof of a verbal utterance
be admitted as a whole by the party introducing it or whether it should
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be left for the cross-examination to do so. 7 Wigmore, Evidence �� 2094-2125

(3d ed. 1940). It is apparently well settled that a party against whom a part
of an utterance has been put in evidence may in his turn complement it by the
introduction of the remainder on cross-examination. The rule of completeness,
however, would require the party offering it to produce the whole himself.
7 id. �� 2094, 2113. Regardless of which party introduces the proof, the rule
limits admissibility to only the relevant and explanatory parts thereof. 7 id.

� 2113.
Insofar as the doctrine of "opening the door" is applied where verbal ut

terances are the object of proof, it appears that cross-examination is properly
limited to relevant parts of the whole which serve to complete the conversa

tion or document, or rebut the adverse inferences arising therefrom. United
States v. Corrigan, 168 F.2d 641 (2d Cir. 1948); Hayden v. Hoadley, 94 Vt.
345, 111 Atl. 343 (1920), and cases cited therein. Compare United States v.

Katz, 173 F.2d 116 (3d Cir. 1949), Vause v. United States, 53 F.2d 346 (2d
Cir. 1931), Emanuel v. United States, 196 Fed. 317 (2d Cir. 1912), and Cohen
v. United States, 157 Fed. 651 (2d Cir. 1907), where the court permits the
introduction of evidence to rebut the adverse inferences but does not expressly
make its admissibility contingent on the existence of an adverse inference.
Inasmuch as the rule of completeness is designed to apply to a particular

type of proof, it would seem that its applicability to other proof could be by
analogy only. However, as stated in 7 Wigmore, Evidence � 2094 (3d ed. 1940),
there is no room for the use of analogies:

When an ordinary act or occurrence is testified to . . . the witness relates
whatever circumstances are deemed useful by the party offering him, and then
rests. There is no rule specifying how much of the entire happening . . . must
be placed before the tribunal by him. . . . There is no need for such a rule. . . .

. . . the remainder of the relevant facts known to the witness may be brought
out upon cross-examination; that is, indeed, one of the chief functions and
utilities of the process of cross-examination.

It follows, therefore, since the testimony of the appellant in the instant case

was a narration of past "acts and occurrences," that the rule of completeness,
in strict theory, is in nowise applicable. By its attempt to apply the rule to

cross-examination as to past "acts and occurrences," under the guise that the
doctrine of "opening the door" is merely an application of the completeness
rule, the court in effect limits the scope of cross-examination to the rebuttal
of adverse inferences, it being conceded arguendo that the rule of completeness
is so limited. Such a result is inconsistent both with precedent and the theory
of cross-examination.
The Federal Rule as to the scope of cross-examination was set out in

Philadelphia and T.R.R. v. Stimpson, 14 Pet. 448, 461 (U.S. 1840), where
the Court modified the orthodox English rule, which permits cross-examination,
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as to all matters material to the issue, and held that cross-examination was

limited to the explanation, qualification, and modification of testimony given on

direct examination. Within the broad limits of this Federal Rule the admis

sibility of particular items of proof is left to the discretion of the trial judge,
whose judgment is not to be overruled except where there is a flagrant and
prejudicial abuse thereof. Glasser v. United States, 315 U.S. 60 (1942) ; Aljord
v. United States, 282 U.S. 687 (1931). The fact that the defendant is the
witness does not alter the rule. It is settled that by undertaking to testify in
his own behalf the defendant waives his constitutional immunity and submits
himself to cross-examination and impeachment as any other witness. Powers

v. United States, 223 U.S. 303 (1912); United States v. Minuse, 142 F.2d 388

(2d Cir. 1944).
On the other hand, the Federal Rule does not confine cross-examination to a

mere categorical reiteration of the witness' testimony-in-chief. Arena v. Dela
ware L. & W.R.R., 292 Fed. 1 (3d Cir. 1923); Coca Cola Co. v. Moore, 246

Fed. 942 (8th Cir. 1917); De Witt v. Skinner, 232 Fed. 443 (8th Cir. 1916).
"If the direct examination opens on a general subject, the cross-examination

may go into any phase of that subject." Wharton, Criminal Evidence � 1304

(11th ed. 1935). This is clearly illustrated by the cases. In Branch v. United

States, 84 U.S. App. D.C. 165, 171 F.2d 337 (1948), a prosecution for

housebreaking and petit larceny, the defendant in the course of his direct
examination was questioned as to his whereabouts the evening of the crime
and in connection with his explanation thereof mentioned that he had related
to his mother that various accusations were being made about him. On cross-

examination the Government was permitted to interrogate the defendant con

cerning the nature of the charges, the court holding that the defense had

"opened the door" to the matter and, that being so, the prosecutor could

properly develop the subject to disclose the nature of the accusations.

Again, in United States v. Kendall, 165 F.2d 117 (7th Cir. 1947), where
the defendant had been indicted for conspiracy to issue counterfeit sugar
ration stamps, and admitted on direct examination that he had been in "trouble"

before, the court allowed the Government to cross-examine the defendant about
the nature of his "troubles," eliciting the fact that he had served a sentence
on a conviction of accessory before the fact to armed robbery. The court held
that since the matter had been "opened up" on examination-in-chief, it was

proper to develop the nature of the trouble. This same principle was enunciated

by the court in Gomila v. United States, 159 F.2d 1006 (6th Cir. 1947), in
which the defendant on direct examination detailed his various corporate
holdings with the result that on cross-examination the Government under the

"open door" rule was permitted to delve broadly into the nature and extent

of the enterprises. The court held that if the result of the cross-examination
was detrimental to the defendant it was a detriment of his own making, he

having opened the subject on direct examination.
It is submitted that, although the court in the instant case seems to have
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arrived at the correct result on other grounds, it is questionable whether the rule
of "opening the door" is an application of the rule of completeness limiting
the scope of cross-examination to the explanation and rebuttal of adverse
inferences. Rather it appears that the principle of completeness is a unique
theory restricted to a particular type of proof, while the "opening the door"
doctrine is merely a crude restatement of the Federal Rule on the scope of
cross-examination. The limitation on the scope of cross-examination is the
matter related on direct examination and not necessarily matter which gives
rise to inferences adverse to the cross-examiner's case as the instant opinion
would seem to indicate.

WILLIAM FRANCIS REED

LABOR LAW�In Spite of Incidental Secondary Effects, Organizational
Picketing is Valid so long as There is no Pre-Arranged Agreement
with Employees of Neutral Employers to Respect the Picket Lines.

Respondent Trades Council embarked on a campaign to unionize all non
union employees on various building projects in the Baltimore area. At the

building site at which this dispute arose both union and non-union men were

employed. Before pickets were sent out to this site they were instructed that
their purpose was to organize the unorganized, patrol the premises peaceably,
distribute handbills, and encourage non-union workers to join unions affiliated
with the Council. The pickets carried signs stating that the job was being
picketed for the purpose of organization. Because of the picketing a large
number of union men failed to report for work.
Stover Steel Company, an iron erection company, filed a complaint alleging

that the respondents had committed unfair labor practices proscribed by �
8(b)(4)(A) of the Labor Management Relations Act, 61 Stat. 141 (1947),
29 U. S. C � 158 (1952). General Counsel of the Labor Board petitioned for
an injunction in the federal district court alleging that the picketing was

secondary in nature. The court agreed with this contention and the injunction
issued. Upon hearing, the trial examiner found that the picketing violated

� 8(b)(4)(A) of the Act, basing his findings on the supposition that since
the respondents expected many union members would refuse to cross the

picket line, it was incumbent upon them to take affirmative action to negative
the inducement which the mere existence of the picket line constituted, by
ordering the men back to work. A year later the NLRB heard the case. Held,
the picketing was merely organizational, and therefore was legal and valid,
even though it incidentally induced and encouraged employees of neutral em

ployers to leave their work. Baltimore Bldg. Trades Council, 108 N.L.R.B. 221

(1954).
The single question presented herein is whether, on the foregoing facts, the
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Council engaged in unfair labor practices within the meaning of � 8(b) (4) (A),
which provides, so far as is pertinent that:

It shall be an unfair labor practice for a labor organization or its agents . . .

to engage in, or to induce or encourage the employees of any employer to engage
in, a strike or concerted refusal in course of their employment ... to perform
any services, where the object thereof is: forcing or requiring any employer . . .

to cease doing business with any other person.

If the activities of the respondent were a permissible form of primary activity
and not unlawful as a secondary boycott, then there is no unfair labor practice
within the meaning of � 8(b)(4)(A). Labor Board v. Rice Milling Company,
341 U.S. 665 (1951).
When a union by its picketing signs or by its conduct on the picket line or

elsewhere indicates that the dispute extends beyond the primary employer,
and directly attempts to enlist the active participation of employees of neutral

employers, the picketing union is engaging in a secondary boycott. National
Labor Rel. Bd. v. Chauffeurs, Teamster, etc., 212 F.2d 216 (7th Cir. 1954).
On the other hand, if the picketing union indicates that its dispute is limited

to the primary employer, its conduct is primary and lawful notwithstanding the
fact that employees of neutral employers may, of their own volition, refuse to

cross the picket line. It would seem that secondary effects of legitimate primary
picketing are to be regarded as incidental, and that the unions have the right to
engage in such activity regardless of the effect upon a neutral employer.
The Supreme Court of the United States in Labor Board v. Denver Bldg.

Council, 341 U.S. 675 (1951), expressly ruled that any concerted activity of a
local building trades council wherein all members of the council agree to refuse
to work upon any job where a non-union contractor or non-union employees
are present, involves illegal, concerted activity prohibited by � 8(b)(4)(A)
of the Act. The Court determined that the by-laws of the Denver Council

requiring all members of a local union affiliated with the Council to refuse to
cross picket lines in front of a construction project when that project was

declared unfair, were illegal, because the Council was thereby inducing and
encouraging employees of the union contractor to engage in a strike in order
to have that contractor cease doing business with a non-union contractor.
In the instant case the signs carried by the pickets clearly indicated that the

purpose of the picketing was to persuade the non-union men on the building
site to join the union. There was no attempt to dissuade employees from work

ing; there was only a concerted and visible effort to organize the unorganized.
The Board found that there was no evidence that the respondents were engag
ing in secondary picketing under the guise of conducting an organizational
campaign. Nor was there any evidence that the respondents attempted to

persuade the unionized employees of secondary employers to respect the picket
line. For these reasons the Board found that the picketing was primary and
not prohibited by � 8(b) (4) (A) of the Act.
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In order to avail themselves of the opportunities to be gained through this
decision, the unions must clearly distinguish between recognitional and organiza
tional picketing. In Local Union No. 55, Etc. (Professional and Businessmen's
Life Insurance), 108 N.L.R.B. 29 (1954), the Carpenters' Union, after being
refused recognition by the life insurance company, picketed with placards
reading: "Working conditions on this job unfair to Carpenters' District
Council." Some men left the job, and the Board held that the picketing was in
violation of �� 8(b)(4)(A) and 8(b)(4)(B) of the Act, supra, in that the

carpenters were attempting to gain recognition, without first being certified
by the Board. The Board ruled that the picketing was for recognition, since
the placards did not denominate who or what was being picketed, and that

inducing a strike was contemplated as the means for obtaining that objective.
The Baltimore case, supra, differed from the Local Union No. 55 case, supra,

in that the picketing in the former was for organizational purposes, which were

clearly stated on the signs carried by the pickets, while the union's activities
in the latter were for recognitional purposes, which were manifested by an

attempt to gain recognition by means of secondary picketing. The Board has

approved the former and disapproved the latter.

Perhaps the most far-reaching principle established by the Baltimore case,

supra, is the fact that organizational picketing at a construction site may be
valid and legal under the Taft-Hartley Act even though union men on the job
honor and respect that picket line. Certainly it was not the intent of Congress
to abolish primary picketing at a common building site. The difficulty lies in

determining whether the picketing is primary with incidental secondary effects,
or whether it must be classified as secondary picketing. The Baltimore case,

supra, indicates that the Board will uphold picketing as primary as long as there
is no concerted agreement among the affiliated local unions and their members

that a picket line will be respected. It is submitted that the Board, by careful

appraisal of the facts, decided this case in accordance with the intent of the

Act and correctly balanced the interests of the parties.
ROBERT G. CUTLER

MILITARY LAW�An American Serviceman Tried, Convicted, and Sen
tenced by a Foreign CrvrL Court Pursuant to the Status of Forces

Treaty, and in the Custody of Such Foreign Country, Cannot
Obtain a Writ of Habeas Corpus from a United States Court.

Richard Keefe, a private in the United States Army stationed in France, and
another American soldier pleaded guilty in a French civil court to the charge
that in off-duty hours they had beaten a cab driver and stolen his taxicab. The
case was tried pursuant to the Status of Forces Treaty, 99 Cong. Rec. 8724

(1953), which gives NATO nations in which American troops are stationed
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criminal jurisdiction over such of our military personnel as may violate their
domestic laws. In his behalf, Keefe's wife filed in the District Court for the
District of Columbia a petition for a writ of habeas corpus directed to the
Secretaries of State, Defense, and the Army, alleging that those officials had

conspired to deprive her husband of his liberty as guaranteed by the Fifth
Amendment in that he was compelled to testify against himself and was subject
to a trial whose process, procedure, and law is foreign to the United States.

Respondents' motion to dismiss the petition was granted on the ground that
Private Keefe was not in their custody and thus the court was without jurisdic
tion to issue the writ. On appeal held, when convicted by foreign civil authority
pursuant to a treaty agreement, an American serviceman in the custody of such
authority cannot obtain a writ of habeas corpus from a United States court.

Keefe v. Dulles, 23 U.S.L. Week 2125 (D.C. Cir. Sept. 16, 1954).
Traditionally our overseas forces were subject to the jurisdiction of their own

military courts and were permitted to test in American civil courts through
habeas corpus proceedings the validity of their confinement. The Status of
Forces Treaty, supra, by placing the offending serviceman in the custody of
foreign authority, takes him out of the jurisdiction of our courts, for it has
been almost universally held that "... the respondent named in an application
for habeas corpus shall be the person within the territorial jurisdiction of
the Court who has the physical custody of the person . . . and who is capable
of producing him in court." Jones v. Biddle, 131 F.2d 853, 854 (8th Cir. 1942).
In her argument Mrs. Keefe relied on the Senate's reservation in its ratifica

tion of the Treaty, 99 Cong. Rec. 8780 (1953), which she said provided that
when the constitutional rights of an American serviceman were violated over

seas, the chief diplomatic officer would intercede. The court rightly replied
that the Senate's reservation, supra, does not provide that upon such an occasion
the Secretary of State shall or should intercede, but that an American observer
shall attend the trial and report to the commanding officer any violation of
the procedural safeguards set out in � 9 of Art. VII, whereupon the officer shall

request the State Department to take appropriate action. Such an observer
was present at the trial and reported that Keefe was given all the fundamental

safeguards the treaty requires. Therefore the State Department was not re

quested to take action.
Even if the observer had found that the trial did not comply with treaty

requirements and the State Department had been requested to intervene, a

refusal by the Secretary of State to do so would not give grounds for judicial
relief. The judiciary is not empowered to "control or direct" diplomacy. Keefe
v. Dulles, supra; cf. Jones v. United States, 137 U.S. 202 (1890) ; see Marbury
v. Madison, 1 Cranch 137, 164 (U.S. 1803). Furthermore, even if the

Secretary did ask that jurisdiction be waived, the French Government's duty
under the treaty (Art. VII, � 3) is but to give "sympathetic consideration" to
such request. In the last analysis the determination of the serviceman's rights
would be up to the discretion of France and her courts.
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It is certain that in entering military service an American citizen leaves
behind some of the constitutional rights to which he is entitled as a civilian.

Congress under Art. I, � 8, of the Constitution is empowered to raise and

support armies, to make rules for their government and regulation, and to make
all laws necessary and proper for carrying such powers into execution. Pursuant
to this power Congress enacted the Uniform Code of Military Justice, 64 Stat.
107 (1950), 50 U.S.C. � 551 et seq. (1952), and established military tribunals
which are entirely separate from and not subject to control or review by the

judiciary. The only time a court martial decision may be looked into by a

United States civil court is on a writ of habeas corpus where there is a question
of the military court's jurisdiction. Burns v. Wilson, 346 U.S. 137 (1953),
Dynes v. Hoover, 20 Howard 65, 82 (U.S. 1858), United States v. M'Donald,
265 Fed. 754 (E.D.N.Y. 1920). The Bill of Rights expressly excepts the armed
forces from the requisite of presentment or indictment of a grand jury for a

capital or otherwise infamous crime. Johnson v. Sayre, 158 U.S. 109 (1895).
It is well settled that servicemen are not entitled to trial by jury, for such

privilege applied only to common law cases that allowed trial by jury at the
time the Constitution was enacted. Ex parte Quirin, 317 U.S. 1, 39 (1942),
Innes v. Crystal, 131 F.2d 576 (2d Cir. 1943).
That the rights and privileges of servicemen have no basis in the Bill of

Rights but are grounded merely on the laws enacted by Congress is not as

well settled. Though admitting that servicemen are not entitled to due process
as it is known in civil courts, some authorities believe servicemen are entitled
to due process of military procedure in a fundamentally fair way. "An indi
vidual does not cease to be a person within the protection of the fifth amend
ment of the Constitution because he has joined the nation's armed forces. . . ."
United States v. Hiatt, 141 F.2d 664, 666 (3d Cir. 1944). See Burns v. Wilson,
346 U.S. 137, 150 (1953) (dissenting opinion); Wade v. Hunter, 336 U.S.

684, 692 (1949) (dissenting opinion); United States v. Voorhees, 4 U.S.C.M.A.

509, 531, 16 C.M.R. 83, � (July 9, 1954); United States v. Sutton, 3 U.S.
C.M.A. 220, 228, 11 C.M.R. 220, 228 (1953) (dissenting opinion).
On the other hand, what would seem to be the prevailing view holds that the

source of military justice is not the Constitution, but merely the laws enacted

by Congress. Under this view "the military law is due process." Reaves v.

Ainsworth, 219 U.S. 296, 304 (1911). This principle has been accepted by a

majority of the Court of Military Appeals, United States v. Clay, 1 U.S.C.M.A.

74, 1 C.M.R. 74 (1951), and was restated by Mr. Justice Minton in his con

curring opinion in Burns v. Wilson, supra.
If our military law has its source in acts of Congress, only the relationship

between treaties and laws of Congress is here involved. A treaty dealing with
a subject properly within the treaty power may override prior acts of Congress.
Cook v. United States, 288 U.S. 102 (1933), United States v. Schooner Peggy,
1 Cranch 103 (U.S. 1801); but see Sen. Doc. No. 170, 82d Cong., 2d Sess.
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422 (19S3). It seems clear that matters involving American servicemen who
violate the laws of foreign countries are a proper subject for a treaty. See
United States v. Curtiss-Wright Corp., 299 U.S. 304, 308 (1936). Thus, as

seen in the instant case, the Status of Forces Treaty, supra, has resulted in
an American soldier's legal rights and obligations being determined by another
nation's jurisprudence rather than by our own Military Code, supra.
It is submitted that, even under the view that Congress determines what is

due process in military law, the instant case presents a serious problem, if not
for the courts, then for Congress. The Uniform Code of Military Justice, supra,
expressly provides, among other things, for appeal (art. 66-69), protection
against compulsory self-incrimination (art. 31), and a ban against cruel and
unusual punishment (art. 55). The Status of Forces Treaty contains no

mention of such safeguards being available to the serviceman charged with

crime by foreign authority. In the Senate's reservation to the treaty, supra,
and in the Military Code, supra, itself, it is clear that our legislators want to

safeguard the procedural rights of our servicemen. But, upon analysis of the

instant case, it would seem that the application of the treaty could easily result
in a decision which would be contrary to congressional intent.

marbeth a. miller

REAL PROPERTY�A Vested Remainder Subject To Being Completely
Divested Will Be Accelerated upon Abandonment Of a Preceding

Use, even Though this Defeats a Possible Substitutionary Estate

in a Third Party.

The testator devised his realty to his wife for life. This was followed by a

provision that part of the estate, including his farm house, be kept as a home
for testator's single children as long as they remain single. The estate was then
to pass to the testator's youngest son Walter in fee simple. However, in the

event of Walter's death prior to the death or marriage of the children for whom
the home was provided, the estate was devised to the testator's youngest living
child. Testator died in 1915, and the life tenant in 1936. Walter, plaintiff
herein, worked the farm, and all the children married except one daughter, the
defendant herein, who left the farm in 1925 and became a resident of Pittsburgh.
Walter, claiming the farm in fee simple, sought a declaratory judgment to

that effect. The unmarried daughter claimed a life estate, while the other
married children, other defendants herein, claim that one of them might
eventually own the property if Walter's death precedes the death or marriage
of the presently unmarried daughter. At trial, the jury was questioned specifi
cally as to whether the unmarried daughter had in fact abandoned her interest
in the farm. The jury replied that she had abandoned, but the court decided
that the defendant had a life estate which could not be abandoned. On appeal,
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the Pennsylvania Supreme Court reversed. Held, that the unmarried daughter
had a mere use or privilege which could be and was abandoned, not a life

estate, and that Walter was the owner in fee simple as his remainder was

accelerated. Baldesberger v. Baldesberger, 105 A.2d 713 (Pa. 1954).
The first issue to be determined here is the exact nature of the interest which

the unmarried children took under the will. Was it a life estate or merely a use

or privilege? In construing this will it must be read as a complete unit. Fletcher
v. Hoblitzell, 209 Pa. 337, 58 Atl. 672 (1904). The court must also give
expression to the intention related by the language of the will itself. Thus,
the intent of the testator is paramount, not what the court thinks the estator

probably intended. Britt Estate, 369 Pa. 450, 87 A.2d 243 (1952); Conner's

Estate, 346 Pa. 271, 29 A.2d 514 (1943).
The language of the will directs that the farm be "kept as a home" for

testator's single children. Baldesberger v. Baldesberger, supra at 713. Compar
ing this non-technical terminology with other sections of the will where the
testator devised his realty to his wife for life, and later to his son in fee simple,
we may conclude that the testator was cognizant of the legal significance of
his language and did not intend to grant a life estate to his unmarried children.
The majority of the court, in deciding that the grant is an incorporeal right of
privilege, asserts that any other contention would actually defeat testator's
intent and purpose, which was that the farm be kept as a home. Thus, to
illustrate, a life estate could be leased or it could remain vacant for fifty years,
and yet never be used as a home. The testator is presumed to know this and
this presumption is bolstered by his use of legal terminology. So the majority
decided that plaintiff's interest is subordinate to only one intention, the farm

being kept as a home, and when that possibility is removed the plaintiff's interest
becomes actual.
Cruse v. Reinhard, 208 S.W.2d 598, 601 (Tex. Civ. App. 1948), is a similar

case in which the will provided that testatrix's daughter should "continue to live
in my home. . . ." This was declared a right of occupancy and not a life estate.

The court based its decision on the literal meaning of the language (though
admittedly other language in the Cruse case expresses testator's intent more

clearly than expressed in the instant case), the lack of a right to alienate,
and the failure to mention income and liability for debts. Similar reasoning
may be applied in the instant case, leading to the same conclusion, that the

right of occupancy automatically terminates at abandonment. Early Pennsyl
vania precedent also supports this conclusion. Calhoun v. Jester, 11 Pa. 474

(1849); Chappel v. Row, 9 Pa. (9 Barr) 72 (1848); cf. Sinnott's Estate, 53
Pa. Super. 383 (1913); Shipley's Estate, 45 Pa. Super. 570 (1911). Authority
therefore seems to support the majority interpretation that this is a privilege
or right and not a life estate, and that it could be abandoned, which is in fact
what occurred.
The next and paramount problem concerns the nature of the estate given
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Walter. The majority classifies it as a remainder and accelerates it (after
abandonment of the home by the unmarried daughter) according to "well-settled
applicable rules." Baldesberger v. Baldesberger, supra at 716. The minority
disagrees and would refuse to allow acceleration.
First of all, common law rules favor the construction of a remainder as vested

rather than contingent. Secondly, this remainder is, at most, contingent in
form and not intention, as there is a particular named devisee. It seems that
the remainder is vested, subject to being divested by the happening of the
condition subsequent, the death of Walter before the termination of the preced
ing use. The problem, therefore, is whether to accelerate this vested remainder,
at the premature termination of the preceding estate or use. Acceleration
always must depend on the presumed intent of the testator, Equitable Trust
Co. v. Proctor, et al, 27 Del. Ch. 151, 32 A.2d 422 (1943). The majority then
relies on Wyllner's Estate, 65 Pa. Super. 396 (1917), where a remainder to
two children was accelerated after a widow renounced the provisions in a will,
even though each of the children had a possible right of survivorship, and
even though the remainder was contingent upon the children surviving the
widow. The court rationalized that since the purpose of the life estate was

accomplished, acceleration was proper. A similar reason can be given in the
instant case where the purpose of the use is accomplished, as indicated by the
abandonment. The principle is likewise approved in Disston's Estate, 257 Pa.

537, 101 Atl. 804 (1917), another case involving a widow's election. Here the
court permits acceleration, in the absence of plain testamentary intent to the

contrary, even though the remainders are contingent, and even in the face
of alternate remainders, where such are obviously secondary or substitutional.
Cf. Randall v. Randall, 85 Md. 430, 37 Atl. 209 (1897); Safe Deposit and
Trust Co. v. Gunther, 142 Md. 644, 121 Atl. 479 (1923). In Young v. Eagon,
131 N.J. Eq. 574, 26 A.2d 180 (Ch. 1942), a vested remainder subject to being
completely divested is accelerated regardless of the manner in which the life
estate is terminated. Cf. Singleton v. Gordon & Singleton, 60 Wyo. 26, 144
P.2d 138 (1943). For an illustration of testator's intent contrary to accelera
tion see Wallis v. Short, 193 Ky. 827, 237 SW. 675 (1922).
The minority of the Pennsylvania Supreme Court bitterly disagrees on the

acceleration issue, stating that the plaintiff's remainder was to vest only on

the occurrence of certain contingencies, which have not yet in fact occurred.
Therefore there can be no acceleration, as such result would rewrite this will,
change the testator's intent, and vest the remainder on a contingency not speci
fied. In re Rogers Trust Estate, 97 Md. 674, 55 Atl. 679 (1903), held that
there could be no acceleration of a remainder before the death of the life
tenant. However this case was explicitly overruled in Keen v. Brooks, 186 Md.

543, 47 A.2d 67 (1946). The minority does not cite any authority on this

specific point.
The Restatement of Property answers the problem of the possible later
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occurrence of the contingency upon which the alternate estate was to vest. The
Restatement argues that the substitution was intended to occur only if the

contingent event occurred during the actual continuance of the prior interest.
Termination of the prior interest ends the possibility and ends the period during
which the substitution was to take place, and the "accelerated interest is not

defeasible upon the subsequent occurrence of the designated event." Restate

ment, Property � 231, comment h (1936).
We submit that the conclusion of the majority is correct, but suggest that

the reasons for acceleration in such cases be more clearly designated. We would
favor acceleration at the termination of the preceding estate or interest, no

matter how the termination occurs, if the testator's intent does not expressly
or impliedly prohibit it, and if it appears that the person benefited is the

primary person testator intended to benefit. This result is especially advisable
if the alternate interest is clearly secondary or substitutionary in character,
and when the beneficial purpose of the preceding interest is terminated or

accomplished.
WILLIAM C SENNETT



BOOK REVIEWS
MENTAL DISORDER AS A CRIMINAL DEFENSE. By Henry Weihofen. Den

nis Co., Buffalo, New York, 1954. Pp. vii, 530. $20.00.

The practice of law requires understanding as well as knowledge and
skill. The lawyer who is more than a day laborer needs to know the why,
whence and whither of the law. He is not outfitted to discharge his

responsibilities if he has merely learned the black-letter principle of
the horn-book or the key-number headings of Mr. West's fabulous

system.
Judged by these standards, Professor Weihofen's treatise is an admir

able tool. The principles governing the availability of mental disorder
as a criminal defense are stated clearly and simply. Their antecedents
are adequately sketched. Their virtues and deficiencies are compactly
and fairly remarked. Proposals for improvement and trends in thinking
and in decision are carefully noted and satisfactorily discussed.
There is a clear and unmistakable division between the is, the perhaps,

and the ought-to-be. All of this is accomplished with a simplicity of
style, an orderliness and logic of arrangement, and an integrity of sub
stance which make the book convenient to use and remarkably pleasant
to read.
The book was undertaken as a revision of the Commonwealth Fund

study published in 1933 under the title, "Insanity as a Defense in
Criminal Law"; but it is essentially a new creation. It is a product of
comprehensive research and excellent scholarship. Professor Weihofen
has included practically all of the authorities. He has skillfully managed
to particularize the legal situation with respect to the various jurisdic
tions, and at the same time to avoid the tedious complexity that this
process usually involves.
It is regrettable that Professor Weihofen's book was completed before

the notable opinions of the United States Court of Appeals for the
District of Columbia in the series of cases commencing with the Durham
case.1 The treatise adequately traces the developments of legal, psycho-

* Member, Arnold, Fortas & Porter ; Trustee, William Alanson White Psychiatric Founda
tion.

1 In Durham v. United States, 214 F.2d 862, 874 (D.C. Cir. 1954), the Court held that
the right-and-wrong and irresistible impulse tests are "inadequate" and the new test it
established is "simply" whether "the unlawful act was the product of mental disease or

mental defect." See also Gunther v. United States, 215 F.2d 493 (D.C. Cir. July 1, 1954) ;

127
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logical and sociological understanding which provide the basis of those
cases. It outlines the sterile controversy concerning the M'Naghten rules
and the irresistible impulse test, and it comments upon the stultifying
consequences of those obsolete principles. It illuminates the relevance
and significance of psychiatric factors in assessing and dealing with
criminal behavior.
Professor Weihofen's last chapter, "Punishment and Therapy", de

serves particular note. It is only in this chapter that the author's personal
judgments clearly break through the careful garb of impartial state

ment and analysis which he has adopted for his treatise. "Every
where . . .," says Professor Weihofen, "there is a growing recognition
that our past methods of dealing with delinquency and crime have been

highly unsuccessful." The prescription for this deficiency is to move

"from the primitive policy [of punishment] and in the direction of the
treatment policy." Specifically, Professor Weihofen appears to favor
a procedure by which the function of the judicial process would be re

stricted to a determination of guilt and sentence. The decision as to
what disposition should be made of the defendant would be remitted
to a commission of psychiatric, sociological and psychological experts.
"Insanity", under this proposal, would not be an issue at the trial, but
would be a factor to be considered by the commission in determining the
treatment or disposition of the convicted defendant.
It is perhaps of questionable wisdom to suggest any shortcomings in

a book which is of such outstanding excellence. But this reviewer found
Professor Weihofen's chapter on "Types of Mental Disorder" somewhat

inadequate and unsatisfying both as exposition and as a useful tool for
the lawyer. It reads as if it were a lawyer's description of a psychiatric
subject�careful, cautious, conventional and orderly; and as uninforma-
tive as a well-read psychiatrist's attempt to catalog legal principles.
Professor Weihofen is more familiar with psychiatry than this chapter
indicates, and more sophisticated about its mysteries.
It is also extremely interesting that Professor Weihofen's treatment is

confined to conventional psychiatry and the law, and completely ignores
economic and environmental factors. Perhaps these are irrelevant to
mental disorders in the administration of the criminal law; but perhaps
one may be so old-fashioned as to suspect that they may be of consider
able importance to the subject. In any event, this reviewer is not

Stewart v. United States, 214 F.2d 879 (D.C. Cir. 19S4) ; Wear v. United States, 23 U.S.L.

Week 2045 (D.C. Cir. July 22, 1954).
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prepared, without discussion, to accept the point that either psychiatry
or the law of mental disorders may be adequately discussed without
reference to the contextual social circumstances.

ABE FORTAS*

TRIAL TACTICS AND METHODS. By Robert E. Keeton.1 Prentice-Hall, New
York, 1954. Pp. xi, 438. $6.65.
The "how-to-do-it" books, so many of which have been published in

the past few years, have tended to make the change from the classroom
into the ranks of the law profession, with its great demands for practical
knowledge, less abrupt. This, in short, is the raison d'etre for Trial
Tactics and Methods.
For recent law graduates, Professor Keeton's book renders a real

service. But it is something more: it is a volume admirably designed, by
content and layout, for use in classes and seminars dealing with trial

preparation and courtroom techniques. The established attorney, tend
ing to fall into habits of less than complete preparation for trial and

handling his cases with an unvarying approach, will find here lessons

designed to reawaken his thinking and to cause him to re-examine the

efficacy, the advantages, and disadvantages of his methods.
The book is divided into chapters dealing with direct examination,

cross-examination and impeachment, objections to evidence, motions

during trial, the charge, the jury, the non-jury case, trial preparation,
pleadings, and proceedings before trial. Each chapter is in turn divided
into sections, the headings of which are phrased in the form of a question.
Thus, in the chapter on direct examination we find such sections as:

what witnesses should you call; should you use cumulative witnesses;
should you use deposition evidence; and should you call the adverse
party as a witness? Nearly every section begins with a factual situa
tion (most of these fifty-odd different cases involve negligence) and the
question asked is discussed in the light of these facts.
Nothing approaching a dogmatic or black-letter answer is attempted.

The section is a discussion of the advantages and the disadvantages of
any given approach or procedure. The case is discussed from the view
point of the plaintiff's attorney as well as from that of the defendant's
counsel. The advisability and effectiveness of each of the possibilities
open in any given situation is weighed against the effectiveness of the

Associate Professor of Law, Southern Methodist University.
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adversary's possible counters. Never lost sight of is the fact that to

prevail you must convince the jury (or court in the non-jury case).
Throughout the book the author stresses preparation for trial. Even

though native ability to think under pressure and to speak extempora
neously may be the hallmark of a successful trial lawyer, Keeton points
out early that a person of less native ability may be as successful an
advocate if he is persevering and thorough in trial preparation, beginning
with the first interview with the client and continuing throughout the
trial (and perhaps beyond if an appeal is anticipated). Complete investi

gation is particularly important as it may reveal additional facts to aid
the client's case. The well prepared trial lawyer must have a better

understanding and mastery of the facts than anyone else connected with
the case.

As an aid to preparation, the courtroom neophyte is advised to draw

up before trial an outline of the prospective testimony of each witness,
the questions, as far as possible, which he intends to ask his witnesses
as well as those of his opponent, motions he may make, and his requests
to the judge in the way of a charge to the jury. As a further aid, the
author has set forth in considerable detail, collected under the appro
priate rule of evidence, forms of the more common objections which can

be adapted for use in varying trial situations. He points out that under
the best conditions trials contain surprises and the trial attorney who
has prepared these written aids beforehand can devote his full attention
to the unexpected. Moreover, when prepared beforehand, considerable
thought can be given to their preparation which is not possible under
the rush and frenzy at the time of trial.
The author never lets us forget that the effective advocate is one who

can convince the jury of the merit of his client's case by demonstrating
the truthfulness and accuracy of the evidence which supports his claim
or defense. And he maintains that this is more often done through direct
examination than, as so often imagined, perhaps as a result of panegyrical
biographies of famed trial lawyers, by cross-examination.
Effectiveness in direct examination depends upon a proper choice in

the order of appearance of witnesses, who have been previously inter

viewed, told how to dress in court, set at ease through an explanation of
court proceedings, advised as to the form and manner of testimony, and
warned as to possible cross-examination tactics. The strongest witness
should, barring overriding considerations, be called either first, since first

impressions are the strongest and most lasting, or last, because this
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testimony will be freshest in the minds of the jurors. Calling cumulative
witnesses may be dangerous if their stories coincide too closely or if they
differ in many details. Demonstrative evidence, diagrams, photographs,
blackboard computations and, yes, even movies come well recommended.
Cross-examination is properly referred to as an "art". In it are in

herent risks to be taken, that of involving sympathy for the witness and

the case he supports, that of strengthening the direct examination, that
of revealing more evidence favorable to your opponent, that of revealing
liability insurance coverage, and that of invoking a feeling on the part
of the jury that distasteful or unfair methods are being used. Often it
is desirable to forego cross-examination; often wiser to cross-examine a

strong opposition witness even though you hope to add nothing but an
indication to the jury that the witness is not completely impregnable,
immune from question or comment.

The jury is always first in the considerations of the advocate�care

being taken to cajole, encourage, instruct, and lead them to the "proper"
result. This is stressed at every turn; its converse is ever preached. Is

the subject "Psychology and the Jury" overstressed? How many juries
are antagonized when an objection cuts off the about-to-be-spoken answer

of the witness? How many juries are adversely influenced when a request
is made to hear testimony "in chambers" to determine its admissibility?
Most juries seem unmoved by this type of courtroom activity. Many
juries seem only anxious to rid themselves of their "civic duty." Through
out the book, however, runs the thread that jurors will take fatal affront,
feeling that the objecting lawyer is trying to keep them from hearing
something they want to and should hear merely because of some technical
rule, or that the lawyer feels they are not intelligent enough to hear
evidence and later disregard it if ordered to do so by the judge. This,
the reviewer believes, draws too nice a psychological line, even as to
Texas juries from whom Professor Keeton presumably draws his reflec
tions.
How gratifying it is to read of ethics and ethical considerations in

this type of book. This fact places the volume, aside from the informa
tion imparted, on the height overlooking the battalions of published
trial technique manuals. Frequent footnotes reiterate the thought that
Canons of Professional Ethics are not regarded as something merely to

satisfy bar examination applications, but rather something against which
all trial tactics should be measured, not against its words alone but also
against its spirit.
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Though plagued with typographical errors, this well-written and highly
instructive book is gainful reading for one wishing to develop or sharpen
the mastery of advocacy.

RICHARD FICKE PURCELL*

MILITARY TRIBUNALS AND INTERNATIONAL CRIMES. By John Alan
Appleman. Bobbs-Merrill Co., Indianapolis, 1954. Pp. 436. $8.00.

This book, the title of which somewhat overstates the contents, at

tempts a synoptic and overall presentation, analysis and criticism of the

legal principles applied in the various types of war crimes adjudications
following the termination of active hostilities in World War II. After
a short introduction, it takes up the following topics, in separate parts:
the substantive law applied in the case against Hermann Goering et al.,
usually referred to as "the Nuremberg Case"; the procedure followed

therein; the twelve "subsequent" Nuremberg cases; the "Tokyo Trial"
or trial against the major Japanese war criminals, conducted before the
International Tribunal for the Far East; war crimes proceedings before

military commissions, special courts and national courts, including the
"denazification" boards in Germany and proceedings before the United
States Supreme Court on petitions for habeas corpus by persons con

victed as war criminals; and finally, pertinent developments "since Nu

remberg". Pictorial illustrations, mostly reproductions of court room

photos, accompany the text.

The extent of the coverage is not uniform. Emphasis is placed on the

Nuremberg trials, the discussion of which occupies about half of the
total space. The other categories of pertinent trials receive a more or less
cavalier coverage.
Despite its shortcomings, mentioned below, this novel piece in the

literature of war crimes trials makes interesting reading. It is regrettable,
however, that the language, obviously chosen with a view to be plain
rather than erudite, sometimes comes close to banality.
The author, a member of the Illinois Bar, is a well-known trial lawyer,

and is the editor and co-author of an excellent symposium on jury trial
advocacy entitled Successful Jury Trials. He himself states, in the intro
duction to the present book, that he does not pretend to be an expert in
the field of international law, an admission which is corroborated by his
ad hominem approach to certain problems.
* Member, Shearman & Sterling & Wright, New York City; member of the Bars of

the District of Columbia, New York, Massachusetts and Minnesota.
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In criticising the position of the tribunal in the Flick case on the
doctrine of "necessity", the author makes a bad slip in ignoring, as he

obviously does, the fact that the German doctrine of necessity, or "Not-
stand", is not, as he alleges, something substantially different from but
is essentially the same as, the concept of necessity referred to by Anglo-
American writers discussing duress as a defense in criminal law.
In other ways also, this book does not live up to the high standard

reached by the writer's aforementioned symposium. It reveals, in part,
insufficient preparation or revision. For instance, the list of commission
trials given in Part V also includes "subsequent" Nuremberg trials,
properly covered in a prior part of the book. This mistake is obviously
due to an indiscriminate taking over of the case titles covered in the Law

Reports of Trials of War Criminals, without due regard to the fact that
this series of publications by the United Nations War Crimes Commis
sion was not limited to cases tried by military commissions. There are

also remarkable gaps. For example, this list does not mention the most

important American trial of the group, the so-called Malmedy case

(officially styled United States v. Valentine Bersin et al.), even though
the author cites it on other occasions. And nothing in the book reveals to
the reader not otherwise informed that the case of United States v. Josias
Prince Zu Waldeck, listed therein, is identical with the notorious Buchen-
wald concentration camp case, and that the ill-famed Use Koch was one

of the defendants. The investigation by the United States Senate of
this proceeding, especially as regards the propriety of the commutation
of Ilse Koch's life sentence, is not mentioned at all in the text, nor is
the respective printed document cited in the bibliography which is also
otherwise incomplete with regard to important material, though abound

ing in minor items.
It seems that the author goes too far in drawing analogies from ordi

nary criminal law where international law is concerned, and that he
sometimes tends to oversimplify delicate technical problems by analysing
them as they might be argued before a jury, but not as they would be
discussed in an appeal brief.
Despite these critical comments, the reviewer is inclined to believe that

the author has, with this book, made a worthwhile literary contribution
which is not only of great human interest and appeal, but also of value
to the expert in the field, especially through its wealth of quoted and
cited material, its provocatively stimulating observations, and its synthe-
sising approach.
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In his general appraisal of that unprecedented experiment in interna
tional law, which the World War II war crimes trials represent, the author
appears to take a sound, middle-of-the-road view. While he seems, on
the whole, to approve the policy involved, he is not blind to shortcomings
in the composition of the tribunals and the conduct of the trials, and he
frankly points them out with a view that a lesson should be learned from
this past experience and be applied in any future venture of the kind,
should such an opportunity unfortunately arise.

MAXIMILIAN KOESSLER*

CHURCH, STATE, AND FREEDOM. By Leo Pfeffer. Beacon Press, Boston,
1953. Pp. xvi, 675. $10.00.

Professor Edward S. Corwin has written that the decision of the

Supreme Court of the United States in the McCollum1 case "is to be

grouped with those high-flying tours de force in which the Court has oc

casionally indulged, to solve 'forever' some teasing problem . . ."2 The
McCollum decision, which was the logical application of the doctrine
enunciated the previous year in the Everson3 case, however, solved no

problems. Actually, it created a whole rash of new problems. This fact
is clearly demonstrated by the large number of books and articles that
have been published in criticism of the new doctrine and/or in an effort
to reconcile the new dogma with the traditional practices of our nation.4
* Member of the California State Bar and of the New York Bar; formerly an attorney

of the United States Department of the Army employed in the war crimes trials in Germany.

* Assistant Professor of Political Science, Creighton University, Omaha, Nebraska.
1 McCollum v. Board of Education, 333 U.S. 203 (1948).
2 Corwin, The Supreme Court as National School Board, 14 Law & Contemp. Prob. 3,

22 (1949).
3 Everson v. Board of Education, 330 U.S. 1 (1947).
4 See, for example, the symposium of articles on Religion and the State by Edward S.

Corwin, John Courtney Murray, S.J., Milton R. Konvitz, Alexander Meikeljohn, Charles

Fahy, Russell N. Sullivan, William A. Mitchell, and Monrad G. Paulsen in 14 Law &

Contemp. Prob. 1 et seq. (1949). Also, Cushman, Public Support of Religious Education
in American Constitutional Law, 45 111. L. Rev. 333 (1950-51) ; Herberg, The Sectarian
Conflict Over Church and State, 14 Commentary 450 (1952) ; Katz, Religion and State

Neutrality, 20 U. of Chi. L. Rev. 426 (1953) ; Sutherland, Due Process and Disestablish
ment, 62 Harv. L. Rev. 1306 (1949). O'Neill, Religion and Education Under the Constitu
tion (1949) ; Parsons, S.J., The First Freedom (1948) ; Stokes, Church and State in

United States (1950) ; Van Dusen, God in Education: A Tract for Our Times (1951) ;

Dawson, Separate Church and State Now (1948).
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The most recent book (to make its appearance) that specifically deals
with these aspects of the church-state relationship is Leo Pfeffer's
Church, State, and Freedom.5
Mr. Pfeffer has written an important book. Its importance derives

from the vast collection of material relative to the church-state problem
that it incorporates. It contains excerpts from court decisions and histori
cal materials on most of the important issues arising out of questions of
religious freedom and the separation of church and state. It is a compre
hensive study; it is not a complete study. As will become clear in this

review, some of the more significant issues are avoided, others are given
relatively little consideration. However, the author generally gives a fair
statement of the issues involved, and in doing so he presents, with some

degree of objectivity, the arguments on both sides. The case is other
wise when we consider his own reasoning. In this the author is in a class
with most other writers who attempt to deal with these delicate problems.
Personal values, convictions, and prejudices, rather than principles of

law, all too often determine conclusions.

Objectivity in a study of this nature is of prime importance if a contri
bution of any significance is to be made to the solution of the unavoidable
problems arising out of the constitutional guaranty of religious liberty
and the no-establishment principle. It was hoped that a lawyer6 of wide
experience and great knowledge would give these delicate matters such
objective treatment. Mr. Pfeffer has not done so.

As a background for the study of the church-state problem in America,
Mr. Pfeffer undertakes a brief survey of Old World antecedents in the
first chapter,7 of the solution in other countries in the second chapter,8
of the colonial period in America in the following chapter,9 and in the
fourth chapter he discusses the rise of the "principle" of separation.10
It is in the fifth chapter that the author presents his interpretation of

the meaning of separation.11 Here the fundamental thesis of his book

5 Pfeffer, Church, State, and Freedom (1953).
6 Mr. Pfeffer is Associate General Counsel of the American Jewish Congress; he has

appeared in recent litigation involving church-state question, e.g. Tudor v. Board of
Education, 14 N.J. 31, 100 A.2d 857 (1953), where the Supreme Court of New Jersey
held invalid the use of a public school for the distribution of the King James version of
the Bible by the Gideons International.

7 Pfeffer, Church, State, and Freedom 3-27 (1953).
8 Id. at 28-62.
9 Id. at 63-80.
10 Id. at 81-114.
11 Id. at 115-159.
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becomes apparent. The author tries to impregnate the First Amendment
with the doctrine of strict and absolute separation of church and state.

He rejects the commonly accepted interpretation that the heart of the
First Amendment is the guaranty of religious liberty and that the "no-
establishment" clause is instrumental to securing this liberty. The author
claims that there is no dichotomy in the amendment, but that the two

concepts are correlative and unitary. Furthermore, he contends that
these two concepts are only different facets of the single fundamental
principle of strict separation of church and state.12 Thus was erected,
claims Mr. Pfeffer, the famed "wall of separation between church and
state."
This distillation of the First Amendment establishes the separation

principle as the paramount objective of the first two clauses of the amend
ment rather than establishing it as the inevitable consequence of the

implementation of the religious liberty guaranty and the no-establish
ment clause. By this reasoning process Mr. Pfeffer establishes "separa
tion of church and state" as the primary and independent principle and

religious liberty as secondary and dependent. Having assumed this

position, the author frequently and quite logically demands the restric
tion and impairment of religious freedom as the price that must be paid
for the preservation of the principle of strict separation of church and
state. There must be absolutely no aid to religion.
Mr. Pfeffer's dogma is in conflict with the principle stated by the

Supreme Court in the Zorach13 case. Adhering rigidly to the separation
doctrine expounded by Justice Black in the Everson14 opinion, the author
emphatically rejects the Zorach doctrine which seems to reassert the

paramountcy of religious liberty. In the Zorach case the Court, seemingly
motivated by the conviction that a complete separation might in certain

12 Id. at 121-124.
i3 Justice Douglas, writing for the Court, declared: "There cannot be the slightest

doubt that the First Amendment reflects the philosophy that Church and State should
be separated. And so far as interference with the 'Free exercise' of religion and an 'estab
lishment' of religion are concerned, the separation must be complete and unequivocal.
The First Amendment within the scope of its coverage permits no exception; the pro
hibition is absolute. The First Amendment, however, does not say that in every and all

respects there shall be a separation of Church and State. Rather, it studiously defines
the manner, the specific ways, in which there shall be no concert or union or dependence
one on the other. That is the common sense of the matter. Otherwise the state and

religion would be aliens to each other�hostile, suspicious, and even unfriendly.'' Zorach
v. Clauson, 343 U.S. 306, 312 (1952).
1* Everson v. Board of Education, 330 U.S. 1 (1947).
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situations impair religious freedom, declared that "the First Amendment
. . . does not say that in every and all respects there shall be a separation
of Church and State."15
As will become evident in this review, Mr. Pfeffer has great difficulty

reconciling practices that are as old as the Constitution itself with his

position of absolutes. His efforts at reconciliation reflect the ingenuity
of the legal mind, but more often than not his reasoning cannot with
stand the impact of history or the process of analysis.
This attempt, moreover, leads to confusion, and to conflicting and con

tradictory conclusions. Though he admits that there are situations in
which the two "aspects" of the First Amendment appear to conflict, he
has adopted no definite principle for the solution of the conflicts.18
When he is confronted with such a conflict, or by one of the many tradi
tional state aids to religion, Mr. Pfeffer is forced to depart from his

principle of strict separation or, when he will not do so, to declare that
such practices are and always have been unconstitutional�notwithstand

ing the fact that the practices have been adopted by every President and

Congress in our national history. By reason of the absoluteness of his

position, he is forced to confess "that in most cases the conflict appears
irreconcilable. . . ."17
The difficulty of Mr. Pfeffer's doctrine is well illustrated when he at

tempts to justify government grants to hospitals under the control of
particular religious groups. He is forced to adopt a solution which lays
him open to the charge of being inconsistent. In Bradfield v. Roberts18
the Supreme Court of the United States unanimously declared that the
religious belief of the individuals who compose a hospital corporation
"is of not the slightest consequence with reference to the law of its in
corporation, nor can the individual beliefs upon religious matters of the
various incorporators be inquired into."19 The fact that a particular
church may exert a controlling influence over the management of the
hospital, said the Court, is irrelevant because the corporation "must . . .

be managed pursuant to the law of its being."20 In 1946 and 1949 the
Congress, adhering to the same principles of religious liberty, passed the

15 Zorach v. Clauson, 343 U.S. 306, 312 (1952).
16 Pfeffer, Church, State, and Freedom 123 (1953).
17 Id. at 124.
18 175 U.S. 291 (1899).
19 Id. at 298.
20 Ibid.
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Hill-Burton Act to provide federal funds to assist public and non-public
hospitals to expand their facilities.
The author rejects the principles of religious liberty adopted by the

Supreme Court in the Bradfield case as a "fiction." He does, however,
attempt to justify the grants by arguing "that healing the sick is not

generally deemed a sectarian act."21 If this reasoning is acceptable, then
obviously it can also be applied to parochial schools inasmuch as the

teaching of geography, chemistry, biology, and the like "is generally
not deemed a sectarian act." Furthermore, argues Mr. Pfeffer, hospitals
perform "a service the state would otherwise be required to perform."22
So do parochial schools. But, as shall be seen, the author emphatically
rejects this logic.
If the healing art is really not a "sectarian act," then, it would seem,

there is no constitutional problem. Yet Mr. Pfeffer is constrained to

justify these grants, which are participated in by Jewish, Catholic, and
Protestant hospital organizations, by appealing to the quid pro quo
argument�payment for services rendered.23 This reasoning again points
up the author's inconsistency. If hospitals can be reimbursed by the state

for services rendered, why cannot schools? In educating the state's
children in accordance with the laws of the state they are certainly ren

dering a service to the state.
Mr. Pfeffer argues, in effect, that a hospital which accepts public aid

should scuttle its moral code and permit every type of immoral treatment
and operation.24 If all institutions that accept or receive public aid must

adopt a code of morality or a system of religious beliefs that will con
stitute a kind of common denominator of the morals and beliefs of all tax-

paying Americans, then, inasmuch as the author holds that tax "exemp
tion is the substantial equivalent of direct subsidy,"25 every tax-exempt
church and synagogue must be ready to admit the worshippers of every
religious group that wishes to enter. But the author's objection is quite
unrealistic. Neither the hospitals nor the houses of worship cease to be
private institutions by accepting public aid. Consequently, a Catholic
priest may no more demand admittance to a Jewish synagogue to offer the
Sacrifice of the Mass than an abortionist may demand admittance to a

Catholic hospital to take the life of an unborn child.

21 Pfeffer, Church, State, and Freedom 177 (1953).
22 Id. at 178.
23 ibid.
24 Id. at 178-179.
25 Id. at 185.
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The acceptance of tax exemption by a hospital, even if exemption be
considered equivalent to a direct subsidy, does not involve the surrender
to the government of freedom of thought and freedom of belief. Neither
tax exemption nor government grants can justify the imposition of a

political judgment as to the acceptability of the moral principles opera
tive in a Christian hospital. In defense of tax-exempt foundations which
supported scientific investigations without government interference,
Charles Dollard, President of Carnegie Corporation, wrote to Brazilla
Carroll Reece, Chairman of the House special committee inquiring into
tax-free foundations, as follows:

We must be exceedingly careful not to formulate the doctrine that . . . tax

exemption permits either the executive or the legislative branch of the Govern
ment to control the thinking of [our] institutions.

Although medical schools and teaching hospitals are tax-exempt, surely no one

would think it his right to tell the cancer specialist how he should go about

curing cancer. ... In short, the doctrine that tax exemption justifies a political
judgment as to the soundness of ideas can be a very dangerous two-edged weapon.
Indeed it can be the most devastating weapon ever invented for invading the

private life of this nation. . .

26

The strict separation doctrine crumbles in the face of tax exemption of
church property, exemption for inheritance taxes, sales taxes, in
come tax in the case of organizations, and gift taxes by individuals and
business firms when gifts are made to religious institutions. The problem
is unavoidable for Mr. Pfeffer inasmuch as he finds that exemption is
the substantial equivalent of direct subsidy. The revolutionary doctrine
expounded in the Everson21 and McCollum26 cases leads to the conclusion
that such exemptions are unconstitutional. However the Zorach29 state
ment to the effect that "the First Amendment . . . does not say that in
every and all respects there shall be a separation of Church and State"
and that "we are a religious people"30 constitutes a retreat from the
absolutism of the Everson and McCollum doctrine. Mr. Pfeffer, never
theless, adamantly clings to his strict separation dogma and will not
concede that such exemptions are constitutional.31 Against the author's
position "stands the force of American history. Tax exemption for
religious institutions," writes Monrad G. Paulsen, "has been the Ameri-

26 Quoted in Time, July 19, 1954, p. 49.
27 Everson v. Board of Education, 330 U.S. 1 (1947).
28 McCollum v. Board of Education, 333 U.S. 203 (1948).
29 Zorach v. Clauson, 343 U.S. 306 (1952).
30 Id. at 312, 313.
31 Pfeffer, Church, State, and Freedom 190 (1953).
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can practice since the disestablishment of the churches."32 Our customs
and traditions are a part of our Constitution.
When the members of the congressional committee, including Madi

son, arranged for congressional chaplaincies, they could not of course

have foreseen that more than 160 years later the Supreme Court of the
United States would propound a doctrine of absolutely no aid to religion
that would call into question the constitutionality of a practice which they
initiated and which was to be reaffirmed by every subsequent Congress.
Under the strict separatism of the Everson and McCollum decisions,
"there would seem to be little doubt," says the author, "that employ
ment of paid chaplains by Congress violates the First Amendment."33

However, in the Zorach opinion Justice Douglas referred to "prayers in
our legislative halls" as one of the accepted practices that show that the
Amendment "does not say that in every and all respects there shall be a

separation of Church and State."34 Mr. Pfeffer, however, does not accept
this as determinative of the constitutionality of the practice and regrets
that the issue cannot be successfully challenged before the Supreme
Court.35
One of the oldest forms of government aid to religion is the support of

military chaplains. Confronted by this universally approved practice,
Mr. Pfeffer makes a minor concession to religious liberty by granting that

"chaplains in the armed forces may be necessary under the constitutional
guarantee of freedom of conscience."36 (Yet, inconsistently, he will not
permit the same religious liberty to state inmates of a poor farm, even

though these people may be considerably more "insulated" than soldiers

serving in the occupational forces of Germany.)37 But the author's con

cession to liberty touches only the presence of chaplains on government
property�it does not touch the appropriation of public funds for the

payment of salaries and the erection of chapels. This he will grant only
if it is "militarily necessary."38 Thus the opportunity for the free exercise
of religion is granted only because Mars demands it. The strict separa
tion of church and state may be infringed only to save the state. The

32 Paulsen, Preferment of Religious Institutions in Tax and Labor Legislation, 14 Law

& Contemp. Prob. 144, 147 (1949).
33 Pfeffer, Church, State, and Freedom 216 (1953).
3* Zorach v. Clauson, 343 U.S. 306, 312 (1952).
85 Pfeffer, Church, State, and Freedom 216 (1953).
36 Id. at 151.
37 Id. at 172.
38 Id. at 218.
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right of the individual in the armed forces to the opportunity and facili
ties practically to engage in the exercise of his religion is subordinated to

the doctrine of strict separation�only the imperative demands of war
can justify the use of government funds for a religious purpose. But even
here the funds are not used primarily for a religious purpose; rather,
religion is used for a military and political purpose. Even atheistic Com
munist Russia supports religion to this extent. However, if the utility of

religion to the state may justify giving government aid to religion, may
not the democratic state aid other religious activities inasmuch as religion
and morality are imperatively necessary for the successful functioning
and preservation of the democratic form of government?
The position of the strict separationists that betrays their secularist

purpose more clearly, perhaps, than any other is their opposition to the

President's proclamation of Thanksgiving Day.39 Generations of Ameri
cans who have lifted grateful hearts to God in the words of Katherine
Lee Bates' "America the Beautiful" have not only not resented but have

happily accepted the President's invitation to join their fellow citizens in

thanking God for the liberties and bounties He has bestowed upon them.
President Washington appointed a day of thanksgiving in 1789. We do
not like to think that every president since then, excepting Jefferson
and Jackson, violated the Constitution of the United States simply by
appointing a day on which Americans, so bountifully blessed by God,
were invited, each in his own peculiar way, to give thanks to God.
The subjective character of Mr. Pfeffer's analysis is perhaps best

indicated by his position on diplomatic representation at the Vatican
state. Though admitting that our leading constitutional authorities do
not find diplomatic relations with the Vatican state in conflict with the
First Amendment, he opposes any such relationship in behalf of world
peace with the ardor of the POAU.40
James Buchanan, Secretary of State under President Polk, instructed

Jacob L. Martin, first appointee to the Vatican state in 1848, that his
efforts "will be devoted exclusively to the cultivation of the most friendly
civil relation with the Papal Government. . ."41 Yet in spite of this
purely civil relationship of one state with another, this eminent lawyer
appeals to the principle of separation of church and state. It is an appeal

39 Id. at 223-225.
40 Id. at 257-273. POAU is the group known as Protestants and Other Americans United

for the Separation of Church and State.
41 Stock, United States Ministers to the Papal States 2-3 (1933).
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to theological prejudice to obstruct the action of the President in an

area in which the Constitution gives him virtually sole responsibility.
Regarding the value of representation at the Vatican state, Mr. Pfeffer

declared that "not much of military value is to be expected from the

Pope's Swiss Guards. . ,"42 This objection sounds a great deal like the

response attributed to Stalin when it was suggested that the Pope be
invited to participate in discussions : "How many divisions does the Pope
have?" Apparently Mr. Pfeffer is of the opinion that nothing more than
armed forces are needed to defeat Communism. The basic ideological
conflict between Communism and the principles of Western civilization is,
it seems, completely lost to Mr. Pfeffer. This type of objection indicates
the level of the author's opposition to diplomatic representation to this

particular state. Though forced to admit that such representation would
not violate the "strict letter of the Constitution," he appeals to the "spirit
of the First Amendment and the American tradition of mutual indepen
dence and freedom of church and state" to justify his non-legal senti
ments.43 He does not show how a representative sent to the head of
the Church of England violates this spirit of the First Amendment and
the American tradition. Nor does he indicate how representation at the
Vatican state would do so. It is difficult not to conclude that it is nothing
more lofty than religious sentiments that are determinative of his position
in this matter.
"The American public school," writes the author, "is a secular school

. . . The Catholic Church, and probably most of the Protestant churches,
as well, undoubtedly do not approve of its secularity. Yet secular it is,
in curriculum, method, and spirit."44 With this situation�if indeed
it is the fact situation�Mr. Pfeffer is well content, for, he says, "if we

do not have a secular public school we cannot have a secular state."
Furthermore he declares that "a secular state requires a secular state
school. . ."4B A secular school is by definition a godless school�one

that has completely rejected religion. An irreligious education must be

given to public school children because, says the author, "a secular state

requires a secular state school," i.e., an irreligious state demands an ir

religious citizenry. God can have no place in the public schools, holds
Mr. Pfeffer, simply because He can have no place in our civil society.46

42 Pfeffer, Church, State, and Freedom 272 (1953).
43 Id. at 273.
44 Id. at 288.
45 Id. at 288-289.
46 These sentiments are in sharp contrast with those of the Founding Fathers who sat
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The sole function of the public school is to produce secularists for a

secular state. Religion and morality may not be taught in the public
schools, according to this doctrine, because religion and morality have no

place in the lives of the men and women who are the citizens of our
nation.
This, is statism. It is the doctrine that the whole vast organization of

the public school system must be controlled by the state alone for the
secular ends of the state. The desires of the parents, the needs of the

community, the welfare of society in general�all these are of no import
ance; they have no right to influence the formation of the children who
will transmit our cultural and religious inheritance and our democratic
tradition and principles. This doctrine�similar to Hitler's philosophy
of education�demands that the secular state, while controlling the
children throughout most of their waking hours, must secularize their
minds. Thus society itself, including all its institutions, must of necessity
be secularized. The foundations of democracy�religion and morality�
must be destroyed by the process of exclusion. There is no adequate
defense against this forced expurgation of religion from the hearts and
minds of our children.
The demanded secular control of the public school system by the

secular state is further emphasized by Mr. Pfeffer when he declares cyni
cally "that if religion has reached the point where it is required to look to
princes for salvation, it will not find it there."47 The implication is that
the "princes," or the secular state, have complete and unlimited control
over the schools, what shall be taught to the children, and how the
children shall spend every minute of their school time. Parents have no

rights. The "princes" are absolute. They alone determine school policy.
They are the secular state, and the "secular state," according to this
dogma as expounded by Mr. Pfeffer, "requires a secular state school."
The parents may want their children to receive some religious training
and some training in the fundamental principles of our democracy while
in attendance at the public school, but, says the author, they "will not
find it there" because the schools belong to the secular "princes." This
reviewer, however, maintains that the parents' right to educate their
children is antecedent to that of the state and that the state, while it too

in the First Congress and readopted the Northwest Ordinance which stated in Article III:
"Religion, morality, and knowledge being necessary to good government and the happiness
of mankind, schools and the means of education shall forever be encouraged."

47 Pfeffer, Church, State, and Freedom 289-290 (1953).
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has a right to educate its citizens,48 may never so monopolize the educa
tional processes as to deprive the parents of all voice in the determina
tion of the content and character of public education.
The secularization of the public school demanded by Mr. Pfeffer

violates the religious liberty of those parents who desire a religious educa
tion for their children. This was forcefully stated by Luther A. Weigle,
formerly dean of Yale Divinity School:

The principle of religious freedom is designed to protect religious belief, not to
hinder or destroy it. It is meant to insure the free exercise of religion according
to the dictates of conscience, not to limit that exercise by forcing secularism
upon American citizens. For the State even tacitly to deny religion in its schools
would be to impair the religious liberty of that vast majority of American
citizens who believe in God and desire that the education of their children give
proper place to religious belief 49

Mr. Pfeffer's position regarding religious liberty in public education is
identical with that taken by him in most other areas of church-state
relations. In establishing his case against the teaching of religion in

public schools, he of course appeals to the dogma of strict separation of
church and state, i.e., the no-aid principle takes paramountcy over the
free exercise of religion guaranty of the First Amendment.50 Thus the
predominant position accorded the no-aid principle has become a handy
means for the impairment of religious freedom. This freedom, which
Jefferson called the "most lofty of our liberties," can now be sacrificed
on the altar of absolutely no aid to religion, erected by the Supreme
Court in the Everson and McCollum decisions. Religious liberty, which
with the other liberties of the First Amendment occupies a preferred
position among our constitutional values, must now be restricted and
impaired if its exercise involves the expenditure of one penny of the tax

payers' money. Under this revolutionary doctrine, freedom of religion
is made secondary to freedom from religion.

48 Mr. Pfeffer states, p. 280, that "the Catholic Church still denies ... the proposition
that education is a function of the state. . . ." This charge is false. The most elemental
research would have revealed to Mr. Pfeffer the authoritative teaching of Pius XI re

garding "the true and just rights of the State in regard to the education of its citizens.
These rights,'' continues Pius XI, "have been conferred upon civil society by the Author
of nature Himself ... in virtue of the authority which it possesses to promote the
common temporal welfare, which is precisely the purpose of its existence." Divini Ulius
Magistri (Christian Education of Youth) p. 13.

49 Weigle, Public Education and Religion (pamphlet), address delivered at 1940 Annual

Meeting of the International Council of Religious Education, quoted by Pfeffer, Church,
State, and Freedom 292 (19S3).

so Pfeffer, Church, State, and Freedom 303 (19S3).
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The author also challenges the usefulness of religious and moral train

ing in the public schools. This objection is of course totally irrelevant�
one's constitutional right to the free exercise of religion is not circum
scribed by the judgment, for example, of an unbeliever as to its useful
ness.

Though the Founding Fathers adopted the Northwest Ordinance pro
vision that because "religion, morality, and knowledge [were] necessary
to good government and the happiness of mankind, schools . . . [should]
forever be encouraged," Mr. Pfeffer thinks that religion (and conse

quently morality) should be excluded from public schools for the reason

that "the school day is insufficient to provide for religious education."51
Of the scores of subjects that are taught in our public schools, religion,
because of its relative unimportance, must be excluded. Whose values
are determinative?
Mr. Pfeffer seems to demand that the public school system must be

used against religion but not for it. It is obvious to every educator that
when the school teaches physics, mathematics, English literature and a

score of other subjects, but excludes religion, it teaches with compelling
force that God does not count, that He has no place in our society, or
even implicitly that He does not exist.52 How this fact can be justified
in the author's strict separation doctrine is difficult to understand. Here

obviously the whole weight of the public school system, as described by
Mr. Pfeffer, is thrown against religion and in favor of irreligion or even

atheism. This is not neutrality, much less separation.
The author presents no new arguments against the released-time pro

gram. The program of course impairs the strict separation doctrine. This
is the ultimate test of its premissibility. The right to the free exercise of
religion guaranteed to the public school children is secondary and sub
ordinate. Public funds, no matter how small and infinitesimal, may not
be used to aid religion. What Mr. Pfeffer seems also to fear is that the
released-time program "constitutes an opening wedge that may lead to
further encroachments"53 of religion upon the secular precincts of the
public school system. The rights of parents, the spiritual or religious

S1- Id. at 303.
52 See Moberly, The Crisis in the University 56 (1949): "It is a fallacy to suppose

that by omitting a subject you teach nothing about it. On the contrary you teach that it
is to be omitted, and that it is therefore a matter of secondary importance. And you
teach this not openly and explicitly, which would invite criticism; you simply take it
for granted and thereby insinuate it silently, insidiously, and all but irresistibly."

33 Pfeffer, Church, State, and Freedom 330 (1953).
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foundations of our democracy, the religious liberty guaranty of the
First Amendment�all these must give way to the paramountcy of ab

solutely no aid to religion. This is the controlling dogma.
Furthermore, says the author, the released-time plan is divisive. This

argument refuses to accept the religious heterogeneity of American so

ciety as a fact. The right to religious differences is of the very nature of
our democracy and the fact of religious pluralism is its best safeguard.
To eradicate or suppress or curb the expression of religious differences,
whether in the public schools or elsewhere, is to take a long step towards

establishing a monolithic state. History has taught us what the plight of
minority groups inevitably is in a state of this nature. This was re-

emphasized by Will Herberg, writing in the (Jewish) Commentary, when
he said that "a thoroughly 'de-religionized' society would make Jewish
existence impossible."54
In speaking of the McCollum55 case, Mr. Pfeffer makes a great deal

of the embarrassment suffered by Terry McCollum while the rest of the
school children were engaged in the exercise of their religion as guaran
teed by the federal and state constitutions.56 The point of the objection is
that Terry's embarrassment made the exercise of religion by the other
children unconstitutional. In this kind of reasoning all the children of
the school must give up their right to engage in the exercise of religion
because one is embarrassed by reason of the fact that he does not partici
pate. Logically, it may be asked�as it has been asked by other writers�
must all American school children give up saluting the flag because some

Jehovah's Witness children are embarrassed by the fact that they alone
stand in utter silence during the ceremony? Must all American soldiers
and sailors give up the practice of religion on government property
because some soldiers and sailors are embarrassed by the fact that they
do not participate? If Terry were to enter West Point or Annapolis and
were embarrassed by the religious exercises of the Protestant, Catholic,
and Jewish cadets, would the Supreme Court issue an injunctive decree

against the religious practices in these schools? It would appear evident
that the disbelief of one can not be justifiable cause to prohibit another
from engaging in religious practice.
The author appeals to Justice Black's reasoning in the McCollum

5* Herberg, The Sectarian Conflict Over Church and State, 14 Commentary 450, 459

(1952).
t>5 McCollum v. Board of Education, 333 U.S. 203 (1948).
56 Pfeffer, Church, State, and Freedom 346 (1953).
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majority opinion which, we may respectfully say, violates the right to the
free exercise of religion.

Pupils compelled by law to go to school for secular education are released in

part from their legal duty upon the condition that they attend the religious
classes. This is beyond all question a utilization of the tax-established and tax-

supported public school system to aid religious groups to spread their faith.57

The Supreme Court had unanimously held in the Pierce59, case in 192 S
that for a state to prohibit children to be released completely from public
schools for the purpose of attending private and parochial schools was a

violation of their liberty. Consequently, it is a fortiori true that to

prohibit children to be released one hour a week from the duty of secular
study for the purpose of religious education is a violation of their reli

gious liberty. Justice Black's position is, however, in complete conformity
with the doctrine that the no-aid dogma is paramount and that religious
exercise, if it entails the expenditure of the slightest amount of public
money, may be suppressed or impaired. This is freedom from religion
as opposed to the American tradition of freedom of religion�the freedom
to believe this or that or the freedom not to believe.59
This doctrine puts the government in the position of helping irreligion,

while discriminating against religion.60 The whole force of the public
school system is exerted in behalf of irreligion; none in behalf of religion.
This places government in an unneutral position�a position of hostility
to religion. But in the Zorach61 case Justice Douglas declared for the
Court that "we find no constitutional requirement which makes it neces

sary for government to be hostile to religion and to throw its weight
against efforts to widen the effective scope of religious influence."62
Mr. Pfeffer of course does not agree with the Zorach decision which

upheld the constitutionality of the New York released-time program.63
The program violates the strict separation dogma. He further objects to
the program on the fiction that when some students are released from

57 McCollum v. Board of Education, 333 U.S. 203, 209-210 (1948).
58 Pierce v. Society of Sisters, 268 U.S. 510 (1925).
59 Mr. Pfeffer misconstrues the meaning of the phrase "freedom from religion" as

meaning no freedom not to believe. The phrase means rather the secularization of society�
the total ejection of religion from society, i.e., society is to be free from religion. See
Pfeffer, Church, State, and Freedom 341 (1953).

60 Zorach v. Clauson, 343 U.S. 306 (1952).
61 Ibid.
62 Id. at 314.
63 Pfeffer, Church, State, and Freedom 353-373 (1953).
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school for religious education, the public schools ipso facto become a

temporary jail which holds in involuntary captivity those children who
do not participate. This argument, appealed to also by Justices Frank
furter and Jackson dissenting in the Zorach decision, betrays an appalling
lack of confidence in the public school system. The argument implies
that children are forced to take religion classes if they are to escape from
the imprisonment of the public school. That the argument is completely
without force is indicated by the author himself when he refers to "the

singular lack of success that the released-time program has achieved in

forty years. . . ."64 If children prefer the "imprisonment" of the public
school to the religious education classes, then clearly their having to

continue their secular studies can hardly be said to operate as a coercive
force impelling them to participate in religious education.
It is interesting at this point to contrast the author's reasoning regard

ing the use of public property in released-time programs with that em

ployed to justify the use of public property by Jehovah's Witnesses for

religious purposes. Though the author tries to distinguish public property
from public property, his inconsistencies are as apparent as the inconsis
tencies between the absolutely no-aid doctrine and American traditions
and practices through more than a century and a half. In spite of his
strict separation doctrine, the author finds no difficulty in embracing
without reservation the decisions of the Supreme Court in the Niemotko65
and Kunz cases.66 In both of these decisions the Court ordered the cities
involved to surrender the use of public property for a religious purpose.
When Mr. Pfeffer states that ". . . [s]treets and parks have immemo-

rially been used for purposes of . . . discussing . . . religious questions,"67
he unwittingly argues, not that the religious use of streets and parks is not
an aid to religion, but that there never has been a strict separation of
church and state. Only on this supposition can it be said, as the author

says, that "the First Amendment guarantees the right to preach and
teach religion in the public streets and parks."68 "But [he had declared
earlier] the free use of government-owned buildings for religious pur
poses would equally clearly constitute unconstitutional aid to religion in
violation of the 'establishment' guaranty."69

64 Id. at 373.
65 Niemotko v. Maryland, 340 U.S. 268 (1951).
66 Kunz v. New York, 340 U.S. 290 (1951).
67 Pfeffer, Church, State, and Freedom 540 (1953).
68 Id. at 543.
6� Id. at 179.



1954] Book Reviews 149

What is of compelling importance under the strict separation doctrine
is that no public aid�large or small�may be given to religion. The
essential element of the prohibition is the tax-supported or public charac
ter of the aid; the particular nature or form that the aid may take is

totally irrelevant. The author's principle of strict separation is stated in
terms of absolutes and universals. The principle allows of no adjustments
to meet the facts of American life.
Mr. Pfeffer declares that the state may not "condition the use of its

streets and parks on the relinquishment of the right to propagandize for

religion."70 It might be retorted that neither may the state condition
the use of its public schools on the relinquishment of the right to study
religion. Nor may the state condition the use of its public buses on the

relinquishment of the right to attend a parochial school. Justice Jackson
saw the obvious inconsistency in the McCollum and Kunz decisions and
asked: "Can the First Amendment today mean a city cannot stop what

yesterday it meant no city could allow?"71
Furthermore, argues the author, "public buildings are frequently sold

and leased like private buildings; but public streets and parks are rarely
sold or leased."72 Is it to be concluded that because of this accidental
difference public buildings are more public than public parks, or must
it be concluded that because public parks are not frequently sold and
leased they undergo some mysterious metamorphosis that makes the
absolute prohibitions of the First Amendment somehow no longer ap
plicable?
Mr. Pfeffer makes a good case against Bible-reading in public schools.73

It is submitted, however, that the case is good not because this practice
violates strict separation of church and state, but because the use of a

sectarian Bible violates the religious liberty of many of the children in
attendance. Under the broad prohibitions of the Everson and McCollum
decisions, Bible-reading, whether considered to be sectarian or nonsecta-

rian, would be unconstitutional. However, the absoluteness of this doc
trine as it applied to Bible-reading may have been restricted by the
Zorach decision.
The traditional practice of Christmas celebrations in our public schools

raises some difficult problems regarding religious freedom. When public
70 Id. at 555.
71 Kunz v. New York, 340 U.S. 290, 311 (1951).
72 Pfeffer, Church, State, and Freedom 560 (1953).
73 Id. at 372-391.
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schools are decorated with the traditional symbols of Christmas, when the
children sing the customary Christmas carols, when there is repeated
reference to the religious significance of the Nativity, the question of the

religious rights of Jewish children obviously cannot be ignored. Mr.
Pfeffer rightly raises the question�not of strict separation of church
and state�but of religious freedom.74 Though it is difficult to see how
the separation aspect could be avoided by the author.

Certainly the joint celebration of Christmas and Jewish festivals�

Christmas-Hanukah and Easter-Passover�deserves additional study and
consideration as a possible solution of the problem.
Mr. Pfeffer discusses the rights of women to teach in the public schools

while wearing the religious garb without reference to his dogma of strict

separation. There is no question of aid to religion here; there is no ques
tion of sectarian teaching.75
Although the author admits that these issues are not involved, he

makes no defense whatsoever for the religious rights of women wearing
the religious dress in public schools when such a practice is banned by
the state. These women have a right under the First Amendment to wear

their distinctive dress. To discriminate against them by banning them
from the public schools because of their dress is a clear violation of the
First and Fourteenth Amendments. Yet the author maintains that this

may be done by state legislatures.76 This subordinates religious freedom
to legislative caprice.
The author, however, does argue that to disqualify a nun from teaching

in public schools simply because she is a religious "would be to punish
her for thoughts and beliefs, in violation of the whole spirit of the First
Amendment."77 Yet this is precisely what Missouri has done. Justice
Crouse, of the Circuit Court of Franklin County, Missouri, declared that
"the Court finds that, regardless of the garb which said nuns may wear,
that the sisters . . . may not lawfully be employed as teachers in any free

public schools."78 This doctrine was affirmed unanimously by the Su
preme Court of the State of Missouri in the Berghorn79 case. The court,
referring to the religious women who had been teaching in several of the
state's schools, declared that "because of the character of their obliga-

74 Id. at 399-412.
75 Id. at 412.
76 Id. at 413.
77 Id. at 415.
78 Id. at 416. Decision handed down on April 21, 1952.
79 Berghorn v. Reorganized School District, 260 S.W.2d 573 (1953).
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tions said nuns are disqualified from teaching in any public school in

the State of Missouri."80 The court argued in effect that these women

may not be engaged as teachers in the public schools because they owe

a spiritual allegiance to God. It is, of course, elemental that the dedica
tion of religious women is totally a spiritual matter. The vows are

promises to God to do certain things spiritually better than their opposite.
In their obedience the nuns are subject to an immediate authority which

is spiritual in nature. It is in no sense political. This authority is itself
under the higher authority of the Church�a spiritual society. This

spiritual society has received only spiritual jurisdiction from Christ.

Religious vows are spiritual acts of special allegiance and special dedica
tion to God made within a spiritual organization. All obligations are

spiritual in nature.

Yet the women of Missouri who have performed these acts of religion
have been ousted from the public schools of the state. With deference
it may be said that the highest court of the state is guilty of a gross viola
tion of religious liberty. These women are punished for their religious
belief. They are prohibited from entering the public schools because of
their thoughts and the nature of their spiritual dedication to God. The
court has in effect decreed that the holding of abstract ideas�as distinct
from secretarian teaching�regarding one's personal relations to God con

stitutes a crime punishable by the loss of state employment and the

imposition of a stigma; and that an individual is guilty by mere associa
tion or mere membership in an organization that practices a special
spiritual allegiance to God.
This reasoning logically applied would bar from public positions all

individuals who profess an allegiance to God. In short any one who

proposes to live by the Ten Commandments would be disqualified inas
much as he is, to this extent, expressing a spiritual dedication to God.
Such individuals would not only be disqualified from the teaching profes
sion but from holding any public employment whatsoever. Furthermore,
the disqualification or punishment would be based not upon the com

mission of an offense but solely upon the fact of spiritual loyalty. Under
this extremely discriminatory doctrine of the Supreme Court of Missouri,
actually only atheists can qualify to hold public office. All who believe
in God and owe spiritual allegiance and obligations to Him are disquali
fied.81

8� Id. at 579.
81 It would be interesting to note how many Communists who hold a political allegiance
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For the parochial school child the price of religious choice comes

high�too high for a country that likes to think of itself as an oasis of

liberty. It is interesting to note that we are probably the only democracy
in the world that discriminates against school children because of their

religious belief.
It is no less interesting to note that this discrimination exists on the

lower levels of education where most schools are Catholic, but does not

exist on the higher levels where most schools are Protestant. One step
up the academic ladder and the student moves from the area of strict

separation of church and state into the area of religious liberty. This is
a curious phenomenon, indeed.
It is reasonable to assume that the majority of the 374 Protestant

colleges and universities as well as a large portion of the 182 Catholic
institutions of higher learning82 received and accepted federal funds
for the education of veterans under the provisions of Public Law 346 of

1944, and the Veterans' Readjustment Benefits Act of 1952. Particularly
under the former law the sectarian institutions received direct govern-
.ment payments for services rendered amounting to millions of dollars.
Moreover the federal government paid directly for the theological educa
tion and training of Protestant, Catholic, and Jewish ministers of religion
under this program. Yet the strict separationists raised no cry of objec
tion.
The federal government applied the same principles of religious liberty

in the distribution of benefits under the National Youth Administration

program established in 1935, under the Federal School-Lunch Act of

1946, and in the education of Senate and Congress pages under the

Legislative Reorganization Act of 1946. It is difficult to avoid the con

clusion that the determining factor in the formulation of opinion on

these issues is not a constitutional principle but theological considera
tions. This quite clearly involves an abuse of majority power as well
as violations of religious liberty and the equal protection of the laws.
Professor Katz of the University of Chicago's School of Law has this

to say regarding strict separation and veteran education :

In providing for the education of veterans, strict separation of church and
state would have required Congress to exclude tuition payment to church-

to a foreign power are permitted to teach in the schools, colleges, and universities of
Missouri. A political allegiance to a foreign power does not disqualify ; a spiritual allegiance
to God�an area in which the state has absolutely no competence�disqualifies one for

public service.
82 Comment, SO Yale L.J. 919 (1941).
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operated colleges and particularly payments for theological education. Instead
Congress left veterans free as to their choice of school and profession, even

though this meant giving to the Veterans Administration a degree of supervision
over church institutions. And not even the most enthusiastic "separationist"
criticized this policy or questioned its constitutionality.83

Mr. Pfeffer further charges that parochial schools are divisive.84
Socrates' school was also charged with divisiness. In defense of his right
to be different (or if you will, divisive), Socrates nobly gave his life.
As indicated before, the reviewer is somewhat amazed at the unwilling
ness of the author to accept the heterogeneity of America as a welcome
fact inasmuch as it was precisely the charge of divisiveness that Hitler
used to justify the extermination of Jewish people in Germany. We can

not expect to enforce uniformity and conformity in religious matters and

enjoy diversity in other matters. Coerced conformity ultimately leads to
the monolithic state in which no minority rights are respected. The

preservation of our liberties demands that we respect the rights of all
minorities. Enforced conformity logically leads to totalitarianism.
Furthermore the charge of divisiveness against parochial schools�a

charge which has never been proved�as justification for denying these
children equality under the law assumes that a right may be impaired
if its exercise manifests dissimilarities. Freedom of speech, of press, of
assembly, as well as freedom of religion, could be suppressed under this
principle. Once it is granted that these fundamental rights may be sup
pressed or annihilated for the sake of conformity, then life itself would
be insecure in the event a government decided that a class or race or

religious group was a divisive element in the nation. History has ex

perienced this type of reasoning in the recent past, and all thinking
people will avoid even first steps in that direction.
In chapter thirteen Mr. Pfeffer considers the questions of indirect and

federal aid to denominational schools.85 The subjectivity of the author's
treatment is clearly evidenced by the meagerness of space given to the
right of all children to share equally in the benefits of such state welfare
legislation as medical and dental care, lunch programs, textbook pro
grams, and bus transportation. Here there is clearly involved the basic
issue in any country that guarantees religious liberty: may a citizen be
discriminated against because of his religious belief? Though this ques
tion is basic, the author has only a few pages on the right of the individ-

83 Katz, "The Freedom to Believe," Atl. Monthly, Oct. 1953, p. 68.
84 Pfeffer, Church, State, and Freedom 437 (1953).
85 Id. at 465-496.
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ual to the equal protection of the laws irrespective of his religious belief
and practice. But here, as elsewhere, Mr. Pfeffer favors impairing reli

gious freedom so that no aid might accrue, even indirectly and immaterial
ly, to religion.
The several states have the right to legislate for the health, safety,

morals, and welfare of their children under their police power. When a

state enacts legislation providing for medical and dental care, for hot

lunches, for secular textbooks, and for bus transportation for school chil

dren, it is exercising this police power. In the distribution of its welfare

benefits, the state, in conformity with the equal protection of the laws
guaranty of the Fourteenth Amendment, may not classify its citizens
arbitrarily into those who will share in its benefits and those who will
be excluded. The classification must be relative to the purpose of the
law.86 If, as in the case of the welfare provisions mentioned above, the
purpose of an enactment is the physical and mental welfare of a state's

children, a law which establishes a classification denying benefits to

certain children because of their religious belief is manifestly noninclu-
sive and discriminatory. Such a law violates religious freedom and the

equal protection guaranty. Under this latter guaranty individual persons
have a personal right to share equally in welfare benefits distributed by
the state. This personal right may not be infringed because an incidental
aid may accrue to religion as a byproduct of his participation. His rights
are personal.87
In the Cochran88 case involving Louisiana's legislation providing secu

lar textbooks for all children, irrespective of religious belief, the Supreme
Court of the United States, noting that the enactment was a proper
exercise of the state's police power, said that "we can not doubt that the
taxing power of the State is exerted for a public purpose. . . . Individ
ual interests are aided only as the common interest is safeguarded."89
In providing for the needs of all children, irrespective of religious belief,
the state is acting for a "public purpose" and to advance and safeguard
the "common interest." When thus providing for the "common interest"
or welfare of its people, a state is not deprived of its power to do so

86 Tussman and tenBroek, The Equal Protection of the Laws, 37 Calif. L. Rev. 341

(1949).
87 McCabe v. A., T. & S.F. Ry. Co., 235 U.S. 151 (1914). See also Shelley v. Kraemer,

334 U.S. 1 (1948) ; Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938) ; Sweatt v.

Painter, 339 U.S. 629 (1950).
88 Cochran v. Board of Education, 281 U.S. 370 (1930).
8�> Id. at 375.
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because secondary benefits of the enactment may accrue to non-public
institutions, nor, conversely, may a state disqualify an individual from

sharing in common benefits because of his religious belief.
The Supreme Court of Mississippi, in upholding the constitutionality

of a state law providing for the free use of textbooks by all school
children without regard to their religious belief, reaffirmed these constitu
tional principles in clear and precise terms. Justice Alexander, speaking
for the court, declared:

The state is under a duty to ignore the child's creed, but not its need. . . . The
state which allows the pupil to subscribe to any religious creed should not,
because of his exercise of this right, proscribe him from benefits common to

all
. . . [Disqualifying parochial school children] would constitute a denial of equal

privileges on sectarian grounds. . . .90

More recently the Supreme Court of the United States in the Everson
bus transportation case reiterated the same principles of religious liberty
and the equal protection of the laws. It declared that a state "cannot
exclude individual Catholics, Lutherans, Mohammedans, Baptists, Jews,
Methodists, Non-believers, Presbyterians, or members of any other faith,
because of their faith, or lack of it, from receiving the benefits of public
welfare legislation."91
Mr. Pfeffer, however, is fearful of the consequences of the logical

application of these constitutional principles. "If it is constitutional to

provide free nonsectarian textbooks to parochial school children," he

asks, "why is it not equally constitutional to provide . . . other services?"92
Does Mr. Pfeffer regret the adoption of the religious liberty guaranty of
the First Amendment? If not, it seems that he should be willing to accept
the consequences of liberty together with the principle. It is hypocritical
to proclaim the principle of liberty but to obstruct or prohibit the free
and unencumbered exercise of religious liberty.
The Supreme Court stated in the Everson case that New Jersey has

the constitutional power "to help parents get their children, regardless of
their religion, safely and expeditiously to and from accredited schools"93
to enable them to obtain the secular education required by the state, even
though an incidental aid may accrue to religion. Though it was in this

90 Chance v. Miss. Textbook etc., Board, 190 Miss. 453, 468, 475; 200 So. 706, 710, 713
(1941).
91 Everson v. Board of Education, 330 U.S. 1, 16 (1947).
92 Pfeffer, Church, State, and Freedom 469 (1953).
93 Everson v. Board of Education, 330 U.S. 1, 18 (1947).
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decision that the Court reinterpreted the establishment clause to mean

absolutely no aid to religion, it cautioned that "in protecting the citizens
of New Jersey against state-established churches, we must be sure that
we do not inadvertently prohibit New Jersey from extending its general
State law benefits to all its citizens without regard to their religious
belief."9* It thus declared that religious liberty may not be violated
simply because its protection involves an incidental public aid to religion.
But here again Mr. Pfeffer elevates strict separation above religious

liberty. Religious freedom must be sacrificed so that there will be
absolutely no aid to religion; religious freedom would undermine the
absolute separation doctrine. He declared: "the logical application of
the court's approach would nullify the First Amendment guaranty of
the separation of church and state."95
In recent years the Supreme Court has frequently applied the clear

and present danger test to determine whether an individual's religious
freedom�one of the freedoms occupying a preferred position�has been
restricted justifiably. In the application of this test the Court has insisted
that religious freedom may be impaired or restricted only if its exercise
creates a clear and present danger of an evil that the state has a right to
suppress. When bus transportation is denied to parochial school children,
they are made to suffer economic reprisals or punishments because of
their religious beliefs. Their religious liberty is impaired. The evil to be

avoided, the suppression of which supposedly can justify the curtailment
of the religious freedom of the children, is the incidental or indirect aid
that may accrue to religion if children are transported to a denomina
tional school. Thus the freedom which Jefferson called the "most lofty
of our liberties" is sacrificed to the taxpayers' penny�protected by the
doctrine of absolutely no aid to religion. Mr. Pfeffer does not apply this
test in his analyses of church-state problems. The reason is quite ap
parent.
The author, as might be expected, roundly denounces the efforts of

Catholic parents and their religious leaders to secure equal treatment for
their children in any federal aid program. Any child who elects to
exercise his right under the First Amendment to attend a denominational
school must suffer economic reprisals or punishments�he must be de
prived of the federal government's contributions to the intellectual de
velopment of America's children. The alternative for the child: denuncia-

�* Id. at 16.
�5 Pfeffer, Church, State, and Freedom 476 (1953).
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tion of a particular religious belief. He cannot have both religious liberty
and a share in his government's welfare programs.
While excoriating Catholics for protecting their rights under the Con

stitution, Mr. Pfeffer never once refers to the fact that literally hundreds
of Protestant and Jewish and Catholic colleges and universities, as has
been seen, received millions of dollars in the form of federal aid for the
education and training of veterans. These religious groups, by accepting
federal aid for the education of veterans, cannot consistently with truth
and fact oppose the cooperation of religious groups with the federal

government for the education of children on the primary and secondary
levels. This forceful precedent, like many others, cannot be explained
away.
Problems arising out of the conflict of religious freedom and efforts

towards securing the common defense are discussed in chapter fourteen.96
In the following chapter the author deals with freedom and domestic

tranquility.97 The difficult task of securing the general welfare while

respecting religious liberty is taken up by Mr. Pfeffer in the final chapter
of the book.98 Here the author presents a fine discussion of the state's
duties in securing the welfare of its children.
It is interesting to note that although the author states that "the

welfare of the people in modern communal society is dependent on the

public health; and preservation of the public health is almost every
where accepted as a responsibility of government",99 he does not discuss
the fundamental principle that the religious practice of the citizens of a
state does not deprive the state of the power and duty to legislate for
their welfare. Yet this is precisely the issue involved in such state pro
grams as medical and dental care for children of school age, in the hot
lunch program, and in bus transportation. Do the religious beliefs of
children attending parochial schools deprive the state of the power and
duty to legislate for their welfare? Do the demands of strict separation
of church and state deprive the state of the power and duty to take care

of the physical and mental needs of all its children?
It will have become apparent that the reviewer places a high premium

on the constitutional guaranty of religious liberty. The primacy of reli
gious freedom over the doctrine of strict separation of church and state

96 Id. at 497-528.
97 Id. at 529-571.
98 Id. at 572-603.
99 Id. at 572.
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must be maintained. The boundaries of this important liberty cannot be
circumscribed by such base considerations as the no-aid principle. Such
circumscription would be to subordinate freedom of thought and freedom
of religion to the lowly meanness of the tax-payers' penny.
Thousands of early Christians gave their lives to establish the principle

of man's independence from arbitrary state interference and control of

spiritual matters. The Roman monolithic state had controlled the reli

gious activities of the citizens as well as their civil activities. The deter
mined struggle of the Christians to secure spiritual independence brought
upon them centuries of bloody persecutions. With the conversion of

Constantine, however, the autonomy of man's spiritual society was ac

cepted and recognized by the state. Thus the individual person's simul
taneous membership in two distinct and perfect societies�one spiritual,
the other civil�became universally accepted in Western civilization.
The doctrine of strict separation of church and state violates this

principle inasmuch as it punishes those citizens of civil society who
exercise�and because they exercise�their right to be active members
of a spiritual society. The doctrine discriminates against such members,
making them second-class citizens by denying them an equal share in
the welfare benefits distributed by the state. This is an obvious violation
of the separation principle by reason of the fact that the civil society
exerts tremendous pressures to make active citizenship in the spiritual
society difficult if not impossible. Thus by imposing burdensome handi
caps in civil life upon those who choose to participate in the activities
of the spiritual society, and by throwing the whole weight of its limit
less influence in favor of irreligion, the state violates the traditional
principle of dualism, which, incidentally, has been the strongest rampart
against the monistic or totalitarian state that Western civilization pos
sesses.100 It is quite apparent that such state action nullifies or greatly
impairs religious liberty.
Under our Bill of Rights, moreover, the individual is guaranteed the

free exercise of religion. Inasmuch as the First Amendment freedoms
have been incorporated into the Fourteenth by way of the due process
clause, religious liberty is guaranteed against both federal and state
infringements. Furthermore the Fifth and Fourteenth Amendments re

spectively protect the individual against deprivations of the equal protec
tion of the laws by the federal and state governments. These constitu
tional provisions assure the individual religious liberty and equality under

i�o Lindsay, The Modern Democratic State 60 (1947).
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the law. Consequently the state and federal governments must pass out
their benefits with an even hand to all persons of a particular classifica
tion irrespective of religious beliefs. When classifications are as wide as

the mental and physical welfare of the state's children, the state may not,
without discriminating on the ground of religious belief, provide only
for the needs of children in public schools while excluding those in

parochial schools. With reference to the purpose of the law�the mental
and physical welfare of the state's children�there is no basis for classifi
cation. All children must be included. If in the distribution of her
benefits to all her children the state finds that an incidental aid may
accrue to religion as a by-product of the legislation, she is still bound by
the constitutional mandate to uphold religious liberty. Religious liberty
is paramount. Constitutional rights are personal. The strict separa-
tionalism that would violate religious freedom so as to adhere rigidly to
the no-aid principle is destructive of the "most lofty of our liberties."
Mr. Pfeffer espouses the doctrine of strict separation and proclaims the

popular slogan of a wall of separation between church and state. It

requires no astuteness to see that both the doctrine and the slogan avoid
the fundamental issue involved in virtually all these problems. The

question is not generally one involving the relations between an institu
tional church and the state. The question is rather the rights of the
individual American citizen who is a member of both the spiritual society
and the civil society, or, in terms of our constitutional guarantees, the
question is one concerning the civil rights of an American citizen who is
exercising a right guaranteed under the First Amendment to the Consti
tution. May the citizen be denied a share in the state's welfare benefits
because of his religious belief? The Supreme Court in the Everson101 case

answered this query in the negative. To do so is to violate both the
First and the Fourteenth Amendments.
In our democracy it is the individual person who is engaged in the

exercise of religion and in the activities of the citizen. He is a member
of two societies, one spiritual and the other civil. It is the one human
integral person who believes and votes, who worships and pays taxes, who
prays and shares in welfare legislation. The strict separation doctrinaires
attempt to destroy the integrity of the human personality by refusing
to recognize the individual person as an individual. They try to drive a

cleavage, or erect a wall of separation, between John saying "I believe in
God" and John saying "I voted for Eisenhower." Such a separation

101 Everson v. Board of Education, 330 U.S. 1 (1947).
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is impossible since in both cases it is John who acts. When the strict

separationists deny welfare benefits to John�the believer, they are dis

criminating against John�the voter. John is one individual person. He
cannot be dissevered to meet the demands of the separation doctrinaires.

Consequently, it must be said that in the last analysis the question that
must be answered is this: Does John have the right to engage in the
exercise of religion without suffering economic reprisals and other dis

qualifications? To answer "no" is simply to deny John his rights under
the Constitution.
The church-state problem in America, as is apparent, does not, in the

vast majority of cases, involve the relationship between the state and an

institutional church. The problem, rather, involves the right of the
individual citizen to engage in the exercise of religion without being
deprived of equal rights under the law. This problem is perennial in a

welfare state; it is one that must be solved. It must be solved on the
basis of the religious liberty guarantee of the First Amendment. The
strict separation doctrine expounded by Mr. Pfeffer can never be the
basis for solving our problems. In establishing the paramountcy of the
no-aid principle, it has become the device for depriving our citizens of

religious liberty. This is an unacceptable solution and one that will

inevitably create more problems than it solves. Americans who have

fought for liberty in numerous countries around the world will not look
with favor upon the suppression of religious freedom at home.
This reviewer is aware that all problems touching upon religious liberty

are not easy of solution. But if the courts again establish the para
mountcy of religious freedom, as there is good reason to think that the

Supreme Court did in the Zorach102 decision, there will have been re

established the only norm, that will enable the legislatures and courts to

arrive at just and reasonable decisions in a society that is heterogeneous
in its religious composition.

102 Zorach v. Clauson, 343 U.S. 306, 312 (1952). Justice Douglas declared: "There

cannot be the slightest doubt that the First Amendment reflects the philosophy that

Church and State should be separated. And so far as interference with the 'free exercise'
of religion and an 'establishment' of religion are concerned, the separation must be

complete and unequivocal. The First Amendment within the scope of its coverage permits
no exception; the prohibition is absolute. The First Amendment, however, does not say
that in every and all respects there shall be a separation of Church and State. Rather,
it studiously defines the manner, the specific ways, in which there shall be no concert

or union or dependency one on the other. That is the common sense of the matter.

Otherwise the state and religion would be aliens to each other�hostile, suspicious, and
even unfriendly."
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Our church-state problems cannot be composed by heated and un

reasoned arguments, by name-calling, by indiscriminate charges and

countercharges, by appealing to latent religious animosities and preju
dices, or by the establishment of organizational structures that have as

their purpose depriving children of particular groups of their religious
liberty. This is not the democratic method; it is not the American
method; it is not the way to arrive at a just and equitable solution of
the problems that confront us. Discrimination is no solution. Certainly
the vast majority of Americans are fair-minded. They do not want to
discriminate against their fellow Americans because these Americans hap
pen to be Jews, Baptists, Presbyterians, Catholics, or members of any
other religious group. It is unfair to them and it is unfair to America to

falsify issues or to appeal to slogans that confuse the issues and give rise
to religious prejudices.
We live under a Constitution�a Constitution that contains guarantees

of religious liberty and the equal protection of the laws. Only by holding
in the highest regard these constitutional rights of our fellow Americans
can we hope to advance to a solution of the problems that arise out of
the religious activities of individual citizens within the framework of
civil society.

VIRGIL C BLUM, S.J.*
* Assistant Professor of Political Science, Creighton University, Omaha, Nebraska.
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