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On December 19, 1954, Hugh J. Fegan, Dean Emeritus, Georgetown

Law Center, completed a selfless life, as peacefully, quietly and courage
ously as it had been lived. Thus ended also an important chapter in the

history of Georgetown University, and more particularly of the George
town Law Center. It was most fitting that the last event of Dr. Fegan's
life occurred within the limits of the campus of his beloved Georgetown
University.
Hugh J. Fegan was born in Washington, D. C. in 1881. His first con

tact with the educational system of the Society of Jesus began at George
town Preparatory School. Apparently young Mr. Fegan appreciated
this inital encounter for he was never to stray very far from the Jesuits
and Jesuit schools. He continued his education at Georgetown Univer

sity, receiving his A.B. in 1901, A.M. in 1902, LL.B. in 1907, and his
Ph.D. in 1916. His only lapse, if it may be termed that, was the period
1937-38 spent in graduate research at Oxford and Cambridge.
His professional life began with service as an Assistant Solicitor for

the Department of Agriculture (1908-1911). Coincidentally with the
termination of his work at the Department of Agriculture, Dr. Fegan
began a new association with Georgetown, that of part-time professor
of law, a relationship which continued through 1918. With the advent
of World War I, he entered the Judge Advocate General Corps of the
Army and attained the rank of Captain before his discharge.
In 1919 he entered upon the most important phase of his professional

life. It was in that year that he became a full-time professor of law,
and, shortly thereafter, Assistant Dean at Georgetown Law School. He
was made Dean of the Law School in 1943 and Dean Emeritus in 1954.
His teaching career at the law school spanned the years 1911 to 1954.

Forty-three years in which he contributed all his strength and wisdom
to the growth and development of this law school. Forty-three years
during which he educated, encouraged, and when necessary, disciplined
the thousands of students who came here for instruction in the law.
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Forty-three years during which he ceaselessly sought further perfection
in the art of teaching. Forty-three years in which he constantly added
to an originally considerable fund of scholarship. Most importantly,
forty-three years in which all of his powers were directed to the sole end
of making Georgetown Law School an enduring and shining ornament
in the Jesuit educational system. He sought perfection always, not only
for himself, but for Georgetown Law School, to the end that the George
town graduate would receive the best legal education possible.
It is no wonder that he has left an indelible mark on this law school.

It is no wonder that every Georgetown student of the past forty years
remembers Dean Fegan with real affection. To all law school alumni
he is Georgetown.
Those of us who were privileged to attend his classes remember

his mastery of his subjects, the clarity of his lectures, and his possession
of that sixth-sense, born in every great teacher, which enlivens the dullest
topic and penetrates the most resistant mind. He was a very great
teacher! We remember also, his kind manner, his deep voice, and his

dry wit which could, upon occasion, sting the sluggard and deflate the

braggart. We recall with affection his gentle concern for the student
who wasn't "doing well" and his sometime insistent prodding of the stu

dent who wasn't "doing enough".
His colleagues on the Faculty remember him as a veritable fountain

of wisdom and scholarship. We can all recall, somewhat nostalgically,
his readiness to help those with less experience and less knowledge. We
have all witnessed the unfailing availability of his sympathetic ear�

ever ready to listen and advise whether the problem be personal or pro
fessional. We remember his prodigious memory�it was said, with awe,
that he had never forgotten the name of a student. We remember the
mischievous delight with which he would greet a twenty-year graduate by
name�to the latter's great astonishment and even greater pleasure. We
remember him also as an agreeable fellow-worker and as an entertain

ing companion. We shall miss him greatly.
The educational system of the Society of Jesus has lost a major asset.

Thoroughly cognizant of Catholic philosophy, and himself a devout Cath

olic, Hugh J. Fegan never lost sight of the law of God while teaching
the law of man. He brought to the teaching of civil law an appreciation
of the principles of natural law�an appreciation so often regrettably
lacking, and without which the civil law is incomplete and imbalanced.
It will be impossible to replace him; his colleagues and their successors

will strive to approach him.
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All of us, past, present and future, who have even the slightest con
nection with the Georgetown Law Center of Georgetown University,
cannot permit ourselves to forget the man or his achievements. For his
services we owe him a large measure of gratitude, respect and affec
tion. In fond testimony of these sincere sentiments we dedicate this
issue of the Georgetown Law Journal to the memory of the late Hugh
J. Fegan. Requiescat in pace.

The Regent, Deans and Faculty,
Georgetown Law Center



A STUDY OF ADMINISTRATIVE PROCEDURES �

THE DEPARTMENT OF INTERIOR
Charles F. Wheatley, Jr.*

I

'J'HE vast complex operations within the administrative jurisdiction of
the Department of Interior provide a kaleidoscopic variety of

procedural situations surpassed in few, if any, of the other non-defense
federal agencies. The jurisdiction of the Department of the Interior
"extends over the continental United States, to islands in the Caribbean
and the South Pacific, and to lands in the Arctic Circle. It includes the
custody of 750 million acres of land, the conservation and development
of mineral resources and the promotion of mine safety, the protection
of fish and wildlife, the administration of the Nation's great scenic and
historic areas, the reclamation of the arid lands of the West through
irrigation, and the management of hydroelectric power systems. The

Department of Interior has responsibilities in connection with the eco

nomic and political development of the Territories, Island Possessions of
the United States, and the Trust Territory of the Pacific, and is respon
sible for the guardianship of about four hundred and twenty thousand
Indians in the continental United States and thirty-four thousand In
dians and natives in Alaska."1 To carry out its many activities, the

Department is composed of the Office of the Secretary and the following
thirteen subdivisions:2 Bureau of Indian Affairs, Bureau of Land Man

agement, Bureau of Mines, Bureau of Reclamation, Fish and Wildlife
Service, Geological Survey, National Park Service, Bonneville Power
Administration, Southwestern Power Administration, Southeastern Pow
er Administration, Office of Territories, Defense Minerals Exploration
Administration, and Defense Solid Fuels Administration. In addition to

the above subdivisions, there are certain territorial agencies such as the
Alaska Railroad and the Alaska Road Commission which are under the

general direction of the Secretary of Interior.
While the various bureaus and agencies of the Department, above

* A.B., Princeton, 1948; LL.B., Harvard, 19S1. Member of the District of Columbia

Bar; Member of the Committee on Natural Resources and Interior Affairs, Administra

tive Law Section, American Bar Association; Associate, firm of Northcutt Ely, Washing
ton, D.C.

1 United States Government Organization Manual, 199-200 (1954).
2 Id. at 200.
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listed, may have guiding procedures peculiar to their own divisions,
the procedures of the Bureau of Land Management remain the most im

portant in any analysis of the application and development of what is
commonly termed "administrative law."3 Whereas the work in many
of the subdivisions cannot be said to involve either administrative adju
dication or rule-making in the commonly accepted meaning of those

terms, the Bureau of Land Management�encompassing within its ad
ministrative jurisdiction such important legislation as the Homestead

Act,4 the Taylor Grazing Act,5 the Mineral Lands Leasing Act,6 the
Outer Continental Shelf Lands Act,7 as well as an estimated 5000
statutes pertaining to the public lands�is intimately concerned with

problems of interest adjustment between the Federal Government and

respective private individuals. These problems are specifically within
the contemplated purview of the Administrative Procedure Act. Fur

ther, it will be seen that the procedures within the Bureau of Land

Management have been chosen by the Department itself for analysis and
constructive improvement. Two survey teams, one of the Office of the
Solicitor of the Department8 and the other of the Bureau of Land Man

agement,9 were recently commissioned by the Department to study re

organization and procedural changes, with a view toward incorporating
the final result into concrete regulations applicable not only to the divi
sions concerned, but to all similar procedural problems within the De

partment as a whole.
A study of the Department's procedures, with emphasis upon those of

the Bureau of Land Management, can best be set in proper perspective
for evaluation by comparison with the standards, as interpreted by the

courts, of the Administrative Procedure Act of 1946, as amended.10
While that Act was termed "an outline of minimum essential rights and

procedures"11 in which a number of "[functional classifications and
exemptions have been made,"12 its passage has been acclaimed as mark-

3 Referring to the procedural rather than the substantive output of administrative

agencies.
4 Rev. Stat. � 2289 (187S), 43 U.S.C. � 161 (19S2).
5 48 Stat. 1269 (1934), as amended, 49 Stat. 1976 (1936), 43 U.S.C. � 315 (1952).
6 41 Stat. 437 (1920), as amended, 30 U.S.C. � 181 (1952).
7 67 Stat. 462 (1953), 43 U.S.C. � 1331 (Supp. 1953).
8 Report dated Feb. 5, 1954.
9 Report dated Dec. 18, 1953.
10 60 Stat. 237, as amended, 5 U.S.C. � 1001 (1952).
11 H.R. Rep. No. 1980, 79th Cong., 2d Sess. (1946), 1946 U.S. Code Cong. Ser. p. 1205.
12 Ibid.
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ing the beginning of a new era in our administrative law. Justice Jack
son in the important Wong Yang Sung case13 depicted the Act in his
majority opinion as a new and comprehensive regulation of administra
tive procedures. Indeed, the procedural safeguards contained therein
incorporate some of the basic concepts of American constitutional juris
prudence involving, as Justice Jackson pointed out, the fundamental

requisites of due process of law.14 An analysis of the particular appli
cation or nonapplication of these concepts formalized in the Adminis
trative Procedure Act in the day-by-day operation of the Department
of Interior, typified therein by its Bureau of Land Management, pro
vides the only means by which to judge the quality of administrative
due process found within the Department.
The past year has been an important one for the progress of admin

istrative law within the Department. In both the Bureau of Land

Management and the Office of the Secretary, the Department, prompted
perhaps by the critical interest of the Administrative Law Section of the
American Bar Association,15 has subjected its existing administrative

procedures to an extensive process of self-examination, bringing them
to the brink of important procedural changes. It is the purpose of this
article to analyze these proposed changes in the light of the Adminis
trative Procedure Act and its subsequent judicial interpretations. Such
an analysis must necessarily consider the existing practices and the rul

ings thereunder, as a background to the evolvement of the present pro
posed changes. It is hoped that a useful study will result from this
evaluation of an important administrative agency's progress toward the
attainment of certain procedural ideals, long accepted as. basic tenets

of American constitutional government.

II

Applicability

Section 2(a) of the Administrative Procedure Act sets the over-all

scope of the Act's applicability. It defines "agency" to mean "each

authority (whether or not within or subject to review by another agen
cy) of the Government of the United States other than Congress, the
courts, or the governments of the possessions, Territories, or the Dis
trict of Columbia." Such broad language is clearly inclusive of the

Department of Interior and its many subdivisions. The framers of the

13 Wong Yang Sung v. McGrath, 339 U.S. 33, 36 (1950).
14 Id. at 49-51.
15 5 Ad. Law Bull. No. 3, p. 125 (1953) ; 6 Ad. Law Bull. No. 4, p. 220 (1954).



1955] A Study of Administrative Procedures 169

Administrative Procedure Act apparently conceived the definition of

agency in Section 2(a) to apply to the entire executive branch of the
Federal Government. As stated in the House Judiciary Committee Re

port, "the bill is meant to be operative 'across the board' in accordance
with its terms, or not at all."16 The House Judiciary Committee Report
also recognizes that the Department of Interior and its important bu
reaus were always considered as an integral part of any study of ad
ministrative procedures in the federal executive branch of government.
The Committee Report, in citing a chronological history of prior at

tempts to enact corrective legislation with respect to administrative pro
cedures, listed the agencies studied in the important 1941 Final Report
of the Attorney General's Committee on Administrative Procedure, in
cluding thereunder the Department of Interior, the Bituminous Coal

Division, General Land Office, Grazing Service, Office of Indian Affairs,
Bureau of Fisheries, and Bureau of Biological Survey.17 It was the non

availability of this 1941 Final Report of the Attorney General's Com
mittee that President Roosevelt used as a reason in vetoing the 1940

Walter-Logan Bill.18 Subsequent to the Attorney General's Report, new
Senate hearings were held in 1941, upon revised editions of an admin
istrative procedure bill. At these hearings the Interior Department, the
Bureau of Reclamation, the Fish and Wildlife Service, the Grazing Serv
ice, the General Land Office, and the Office of Indian Affairs, made either
oral or written statements.19 These instances listed in the legislative his

tory of the 1946 Act show that the Department of Interior and its promi
nent bureaus were considered as agencies, likely to be affected by sub

sequent legislation concerning administrative procedures, from the very
inception of a study upon the problem.
Although Section 2(a) of the Administrative Procedure Act shows an

"across the board" intent to cover the executive branch of the Federal

Government, subsequent to its enactment a number of statutes were

passed exempting specific agencies from the Act's requirements.20 A bill
was introduced by Senator McCarran in the 83rd Congress to eliminate
these specific exemptions from the Act.21 However, with the exception
of the 1952 Act for the Bureau of Mines,22 none of the important De-

16 H.R. Rep. No. 1980, 79th Cong., 2d Sess. (1946), 1946 U.S. Code Cong. Ser. 1205.
17 H.R. Rep. No. 1980, 79th Cong., 2d Sess. (1946), 1946 U.S. Code Cong. Ser. 1199.
18 Id. at 1198; Wong Yang Sung v. McGrath, 339 U.S. 33, 39 (1950).
19 H.R. Rep. No. 1980, 79th Cong., 2d Sess. (1946), 1946 U.S. Code Cong. Ser. 1201.
20 See 66 Stat. 709, 30 U.S.C. � 483 (1952).
21 S. 18, 83d Cong., 1st Sess. (1953).
22 See note 20 supra.
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partment of Interior activities have been included in specific exempting
statutes from the applicable scope of the APA.
The exemptions from the Administrative Procedure Act of 1946 as

amended were not conceived in terms of agencies, as had been done in
the earlier vetoed Walter-Logan Bill, but were described in terms of
specific functions. As explained in the House Judiciary Report:

Where one agency has been able to demonstrate that it should be exempted,
all like agencies have been exempted in general terms. (See sec. 2(a)). Where
one agency has shown that some particular operation should be exempted from

any particular requirement, the same function in all agencies has been ex

empted. No agency has been favored by special treatment.23

The functional exemptions as they appear in the important provisions
of the Administrative Procedure Act pertaining to rule-making and adju
dication, will be discussed in detail in later portions of this article with
relation to their specific applicability to the Department of Interior and
its Bureau of Land Management.
Section 2(a) itself contains certain exemptions from the definition of

"agency" for particular type functions, none of which cover activities
within the present study of the Department of Interior and its sub
divisions. Even these basic exemptions from Section 2(a), however,
do not carry immunity from the notice provisions required in Section 3

of the Act.
Ill

Notice

In one of the very earliest expressions of legislative concern over the

problem of administrative procedures., it was noted that "an important
and far-reaching defect in the field of administrative law has been a

simple lack of adequate public information concerning its substance and

procedure."24 In the Administrative Procedure Act as finally enacted,
Section 3 was intended to deal specifically with this problem.
Subsection (a) of Section 3 requires every agency currently to pub

lish in the Federal Register certain classifications of information. This

parallels in some respects the requirements of the Federal Register Act
of 1935, providing for the publication of agency "legislative" output.25
However, subsection 3(a) of the APA goes beyond the Federal Register
Act's requirement that only rules and regulations need be published. In

subdivision (1) of 3(a), the APA provides that each agency shall pub-
23 H.R. Rep. No. 1980, 79th Cong., 2d Sess. (1946), 1946 U.S. Code Cong. Ser. 120S.
2* Sen. Doc. No. 8, 77th Cong., 1st Sess. 25 (1941).
25 49 Stat. 500 (1935), 44 U.S.C. � 305 (1952).
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lish in the Federal Register "descriptions of its central and field organi
zation including delegations by the agency of final authority and the
established places at which, and methods whereby, the public may se

cure information or make submittals or requests". Although this im

portant information must go initially into the Federal Register, its
usefulness as an available source of information is questionable. This
arises because the APA does not specifically require compilation from
the Federal Register into the Code of Federal Regulations, and under
the Federal Register Act, the committee responsible for the CFR has
declared that "descriptions of agency organization" are rules not sub

ject to codification.26 The Interior Department's organizational descrip
tion is published in digest form in an annual publication known as the
"United States Government Organization Manual," but this document
has no relation to the Federal Register Act. Hence, regardless of the

Department's compliance with the APA by publishing this information
in the Federal Register in 1946, after that Act's passage, the material
has been excluded from the subsequent codification, in 1949, of the Fed
eral Register into the Code of Federal Regulations. Accordingly, this

extremely useful information remains not readily accessible, and the
real purpose behind subdivision (1) of 3(a) is left unfulfilled.
Subdivision (2) of Section 3(a) provides for the publication by each

agency of "statements of the general course and method by which its
functions are channeled and determined, including the nature and re

quirements of all formal or informal procedures available as well as

forms and instructions as to the scope and contents of all papers, reports,
or examinations". Subdivision (3) of Section 3(a) requires the publi
cation of "substantive rules adopted as authorized by law and state
ments of general policy or interpretations formulated and adopted by
the agency for the guidance of the public but not rules addressed to and
served upon named persons in accordance with law." The Department
of Interior has complied with these two requirements. Title 43 of the
Code of Federal Regulations codifies the Federal Register publications
concerning the public lands. Subtitle A deals specifically with the Office
of the Secretary of the Interior, and subtitle B with the regulations per
taining to the public lands under which the great majority are in "I, Bu
reau of Land Management, Department of the Interior," with a smaller
number under "II, Bureau of Reclamation, Department of the Interior."
These regulations codified in the CFR are of immense importance and

24 Newman, Government and Ignorance�A Progress Report on Publication of Federal
Regulations, 63 Harv. L. Rev. 929, 949 (19S0).
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benefit to those interested in the procedures and substantive agency out

put in matters concerning the public lands. As such the Department has
made consistent efforts to elude the problems raised in such cases as

Willow Farm Products Co. v. Brannan27 and Woods v. Benson Hotel
Corporation26 wherein the courts, following the mandate of Section 3(a)
of the Act that "no person shall in any manner be required to resort
to organization or procedure not so published", have refused to give
sanction or weight to unpublished rulings by the Secretary of Agri
culture and the Housing Expeditor, respectively. That the Department
of the Interior's record has not been beyond reproach, however, is seen

in a recent case precluding the Department from enforcing Alaskan fish
ing regulations because of a failure to publish them in the Federal Regis
ter. In Hotch v. United States29 a change of Interior Department regu
lations governing hours of salmon fishing in Alaskan waters was held
inoperative as law until published by the Department in the Federal

Register, pursuant to what the court quoted as Sections 4 and 2(c) of
the Administrative Procedure Act.30 The amendment in question closed
certain hours for commercial salmon fishing, and provided criminal lia

bility for violation of its terms. The prohibited fishing on the part of
the defendant occurred on May 22, 1952, three days after May 19, 1952,
when the Department had announced the amendment but failed to pub
lish it in the Federal Register.
The situation regarding Alaskan fishing apparently provides a rather

unique problem under the publication provisions of Section 3 of the
Administrative Procedure Act. In a letter from Mr. Clarence A. Davis,
then Solicitor of the Department of Interior, to Northcutt Ely, Chairman
of the Committee on Natural Resources and Interior Affairs, Adminis
trative Law Section, American Bar Association, Mr. Davis states:

We do have our problems. For instance, as you may know, the first case cited
in the memorandum, that is, Hotch v. United States, involving certain closing
hours for commercial salmon fishing, is an excellent example of some of the

problems we face. In the regulation of that industry no one can tell more than
two or three days in advance as to the size of the fish run, its location, etc.

Furthermore, even after instructions have been regularly issued, the run may
be much more than anticipated and the regulations should be loosened up or

vice versa. The fishermen rely entirely on radio news, and the order in ques-

27 90 F. Supp. 19S (N.D. HI. 1950).
28 75 F. Supp. 743 (D. Minn. 1948).
29 208 F.2d 244 (9th Cir. 1953), rehearing denied (1954).
3� While the court cited Section 4 of the APA dealing with rule-making, it apparently

intended to refer to Section 3 requiring publication.
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tion in that case was extensively broadcast over Alaskan waters. It is physi
cally impossible to have those orders, as they are issued from day to day or at
most from week to week, published in the Federal Register. It has seemed to
me that they really were administrative orders and in the nature of things did
not require publication, but the Court thought otherwise.31

Although Solicitor Davis' remarks reveal what could be a difficult
problem in certain radical changes of the fishing situation, it should
be noted that in the Hotch case itself three days had elapsed after the

Department had announced the amendment before the violation oc

curred. As the Federal Register is published daily, except on Sundays,
Mondays, and days following a holiday, it would seem offerable that the
amendments could have been published therein by wiring their contents
to Washington. An example of such action for supplemental regulations
appears in the procedures adopted by the Department of Agriculture.32
In any event, the Hotch case should have a salutary effect on the In
terior Department's awareness of the publication requirement of Section
3(a) of the APA.
Whereas subsection (a) of Section 3 requires publication in the Fed

eral Register, subsection (b) requires each agency to publish, or "in
accordance with published rule, make available to public inspection all
final opinions or orders in the adjudication of cases (except those re

quired for good cause to be held confidential and not cited as prece
dents) and all rules." This subsection is intended to cover final orders
in cases of adjudication, and those rules excepted from subsection (a)
"addressed to and served upon named persons in accordance with law."
The Department of Interior has been making nominal compliance with
this requirement, but much improvement could be made. The last vol
ume of printed "Interior Decisions" is Volume 59, covering part of
1947. Since that date, departmental decisions may only be obtained by
a personal trip to the Department Docket Room, where only the em

ployees are allowed access, to the index and decision files.33 The deci
sions are in mimeographed form, and not all are made available to the

public. Often inter-departmental memorandum decisions, although in

many instances carrying as much weight as any other departmental
adjudication, are not made public. Further, the necessity of making a

personal trip to the Docket Room in Washington, to obtain decisions

31 6 Ad. Law Bull. No. 4, p. 242 (Aug. 19S4).
32 Valencia Orange Reg. 27, � 922.327, 19 Fed. Reg. 6827 (19S4).
83 Some of the decisions are circulated to the field offices, but such sets are not com

plete or indexed.
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rendered within the past seven years by the Department, poses a burden
upon practicing attorneys in tie field, who are without any complete
local set of these opinions. This is especially important when it is
realized that a great bulk of the Department's work is carried on at the
field office level. In the recent Survey Report by the Solicitor's Survey
Team, it was indicated that even the Department's own attorneys are

unaware of the various opinions rendered.34 Many decisions are found
on the same point, which, had the earlier opinion been available, might
have precluded the appeal. The Department is currently aware of this
problem. Recommendation No. 10 of the Solicitor's Survey Team sug
gests the indexing and publication of opinions for all interested attor

neys.35
The third major requirement of Section 3 of the APA specifies that:

(c) Save as otherwise required by statute, matters of official record shall, in
accordance with published rule, be made available to persons properly and
directly concerned except information held confidential for good cause found.36

The Department has apparently relied upon this exception for infor
mation "held confidential for good cause found" to prevent persons
directly concerned from seeing the record upon which an adjudication
of their rights may be based. In a committee report by the Committee
on Natural Resources and Interior Affairs to the Administrative Law
Section of the American Bar Association,37 the wisdom of the secrecy
inherent in many of the phases of the Bureau of Land Management's
administrative processes was questioned. There the Committee noted
that practically every file covering an application for a mineral lease,
or for a right-of-way across public lands, contained a portion marked
"confidential", available only to Bureau of Land Management em

ployees. "If an attorney for an applicant or claimant seeks to examine
the file, the 'confidential' portion is separated before it is made avail
able to him."38 The Committee's report noted further that the technical
reports supplied by subdivisions of the Department in connection with
the adjudication of specific applications or petitions are not made public.
Hence, while the Bureau in its final decision may reject an applicant,
setting forth the conclusions of a geological survey report, the actual

34 Report dated Feb. 5, 1954, p. 12.

35 Ibid.
se 60 Stat. 238 (1946), 5 U.S.C. � 1002(c) (1952).
37 5 Ad. Law Bull. No. 3, p. 132 (1953).
38 Ibid.
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technical basis upon which the report's conclusions rest are seldom made
available.
There appears to be little reason why the reports of the Geological

Survey and other factual reports should be kept secret from applicants,
as such procedure clearly deprives an applicant of the right to be con

fronted with the evidence used against him. The Department itself has
been aware of the criticism in this regard. The Bureau of Land Man

agement Survey Team noted:

Inability of an applicant to see file. This is based on a practice of marking
"Confidential," papers on which adverse decisions are often based. This com

plaint applies particularly to the field examiners' reports, which are usually the
basis of the first (Manager's) decision.39

To correct this, Appendix F of the Bureau of Land Management Sur
vey Report proposes regulations providing that after first action upon
an application, the applicant should be properly notified by mail of the

decision, and: "[t]he notice should also apprise the applicant of his right
to inspect any reports on which the decision is based. . . ."40
Should the proposed regulations be formalized and adopted, the Bu

reau of Land Management would be making great strides forward by
providing all applicants with the right to inspect the reports upon which
the initial decision was based.

IV

Rule-Making

The basic dichotomy of the Administrative Procedure Act is that

existing between the legislative function of "rule-making" and the ju
dicial function of "adjudication." The difference between these two
basic methods of proceeding has perhaps best been defined by Circuit
Judge Bone of the Ninth Circuit, who viewed the rule-making definition
of Section 2(c) as "not novel reasoning but an explanation of existing
concept [which]must be so construed. The legislative process i.e., rule
making, is normally directed primarily at 'situations,' rather than par
ticular persons."41 Judge Bone, on the other hand, conceived that the
function of adjudication concerns "individual rights, liabilities for past
conduct, or present status under existing law, and tends to be accusative
and disciplinary in nature."42 The distinction between these two basic

39 Report of Dec. 18, 1953, paragraph VI B 1, p. 18.
40 Report of Dec. 18, 1953, p. 32.
41 Willapoint Oysters v. Ewing, 174 F.2d 676, 693 (9th Cir. 1949).
42 Ibid.
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functions is all-important under the Administrative Procedure Act, for
if only "rule-making" is involved, compliance need only be made with
the informal requirements of Section 4, but on the other hand if an

"adjudication" is concerned, then the detailed formal provisions of Sec
tions 5, 7, 8 and 11 must be followed.
A "rule" is defined in Section 2(c) of the Act to mean in part "the

whole or any part of any agency statement of general or particular
applicability", and "rule-making", it follows, "means agency process for
the formulation, amendment, or repeal of a rule." As noted above, the
Department of Interior and its subdivisions clearly fall within the APA's
definition of "agency" in Section 2(a). Accordingly, the Department,
in those activities falling within the scope of the full definition of Sec
tion 2(c) as rule-making, would apparently be subject to the require
ments of Section 4 of the Act, describing the procedures to be followed
under that function. This would be true if it were not for a certain
functional exception from the requirements for rule-making contained
in Section 4 itself. Section 4 specifies in part that:

Except to the extent that there is involved (1) any military, naval, or foreign
affairs function of the United States or (2) any matter relating to agency man

agement or personnel or to public property, loans, grants, benefits, or con

tracts.43 . . [Emphasis supplied.]
The important exception for the Department's Bureau of Land Man

agement, with its administrative duties over some 5000 laws relating to

the public lands, is that relating to "public property." Hence, the extent

to which the notice and public procedure requirements of Section 4

bind the Department in formulating regulations pertaining to the public
lands depends upon whether such lands are "public property." The
answer to this question is not clear. The legislative history shows that
the Bureau of Land Management, as well as other important divisions
of the Department, were considered in the various studies of adminis
trative agencies;44 but whether the particular wording of the Section 4

exception was intended to exclude the BLM, finds no express answer in
the legislative history. The Report of the House Committee on the

Judiciary stated that "the term public property would include property
held by the United States in trust or as guardian, as Indian property is
often held."45 Congressman Walter of Pennsylvania, who was in charge

43 60 Stat. 237 (1946), 5 U.S.C. � 1003 (1952).
44 See notes 17 and 19 supra.
45 H.R. Rep. No. 1980, 79th Cong., 2d Sess.; Sen. Doc. No. 248, 79th Cong., 2d Sess,

257 (1946).



1955] A Study of Administrative Procedures 177

of the bill on the floor of the House, stated, "The exemption of pro
prietary matters is included because in those cases the Government is in
the position of an individual citizen and is concerned with its property,
funds, or contracts."46 Regarding property held in trust, the Committee
may have been cognizant of the Supreme Court's characterization of the
Government's duty over the public lands as that of a trustee or guardian,47
as distinguished from the strictly proprietary interest Congressman
Walter referred to.

The Department of Justice interprets the section as follows :

"(2) any matter relating to agency management or personnel or to public
property, loans, grants, benefits, or contracts." The exemption for matters re

lating to "agency management or personnel" is self-explanatory and has been
considered in the discussion of "internal management" under section 3. The

exemption of "any matter relating ... to public property, loans, grants, bene

fits, or contracts" is intended generally to cover the "proprietary" functions of
the Federal Government. 92 Cong. Rec. 5650 (Sen. Doc. p. 358).48

Even though "proprietary" connotes property used for the functions
of government, the Department of Interior has construed "public proper
ty" as including the public domain, thereby exempting itself therein from
the rule-making requirements of Section 4 of the Act. No judicial ruling
upon the Department's position has ever been rendered. Some of the re

sults of the Department's interpretation are seen in an interesting Depart
mental Memorandum opinion49 concerning the question whether regula
tions under the Migratory Bird Treaty Act of July 3, 1918,30 signed on

November 20, 1946, by the Assistant Secretary of the Interior, were sub

ject to Section 4 of the APA. To solve the issue the Department found
itself involved in the consideration of whether the wild birds were

"public property." After discussing the common law holding that wild
animals and birds are "ferae naturae" and hence, the property of the
state where found, the Solicitor stated:

As have been shown, the cases which speak of title to or ownership of wild
animals or birds placed the title or ownership in the States, not in the Federal
Government. The exception of "public property" from the purview of section 4
extends only to property of the United States. Consequently, the exception
would not cover rules regulating the taking of wild game on lands other than
those of the Government.

46 Sen. Doc. No. 248, 79th Cong., 2d Sess. 358 (1946).
47 United States v. Beebe, 127 U.S. 338 (1888) .

48 Attorney General's Manual on the Administrative Procedure Act 27 (1947).
49 M-34864 to the Director, Fish and Wildlife Service, Feb. 18, 1947.
50 40 Stat. 755 (1918), as amended, 49 Stat. 1555 (1936), 16 U.S.C. � 703 (1952).
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Accordingly, it is my opinion that the regulations of November 20, 1946, and
other regulations relating to the taking of migratory birds on privately owned
lands do not pertain to "public property", as that term is used in the exception
to section 4 of the Administrative Procedure Act.
I suggest that the regulations of November 20, 1946, be withdrawn, and that

the procedure prescribed in section 4 of the Administrative Procedure Act be
followed in connection with the issuance of regulations governing the taking
of migratory birds on privately owned lands.61

While this was a victory for migratory birds over non-federal proper
ty, these same wild birds lose their procedural rights if they cross onto
the public domain.
The broad interpretation of "public property" by the Department ex

empting many of their operations from Section 4 of the Administrative
Procedure Act caused difficulties when these same words appeared in oth
er federal legislation. In M-36128, Memorandum to the Administrative
Assistant Secretary from the Acting Solicitor, April 21, 1952, the Bu
reau of Indian Affairs requested authority to sell Menominee Indian
Mills House No. 36 to a member of the Menominee tribe under Section
5 of the Menominee Indian Mills Act of 1908.52 The question arose as

to whether this Indian house could be sold pursuant to the 1908 Act
after the passage of the Federal Property and Administrative Services Act
of 1949,53 which applied to disposal of "public property." The conflict
arose because the Secretary had construed "public property" under Sec
tion 4 of the Administrative Procedure Act to include property held in
trust for Indians. To extract themselves from this dilemma, the De

partment held that the legislative history of the APA indicates that

"public property" as used in Section 4 was intended to include Indian

property, while the same phrase in the Federal Property and Adminis
trative Services Act had no similar legislative background. In both in
stances the Department construed its activities as outside the scope
of the respective acts.

While the Department's interpretation of the public lands as "public
property" has excepted a large portion of their administrative oper
ations, the Department has adhered to Section 4 procedures where no

finding of "public property" was possible. In M-34737, Memorandum
to Assistant Director, Oil and Gas Division, from the Solicitor, No
vember 22, 1946, pertaining to the reinstatement of the obligation to

H1 M-34864 to the Director, Fish and Wildlife Service, Feb. 18, 1947.
52 3S Stat. 51, 52 (1908).
53 63 Stat. 377 (1949), 41 U5.C. � 201 (1952).
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submit monthly reports under the Connally "Hot Oil" Act, the Solici
tor held that the action of the Federal Petroleum Board in granting or

terminating relief from the submission of monthly reports is "rule
making" as defined in the APA and subject, therefore, to the pro
cedural requirements of Section 4 of that Act. The opinion, further
advised the Director of the Oil and Gas Division, however, that after
consulting the public pursuant to Section 4 the Board would be free
to formulate its rules upon the basis of materials in its own files and
the knowledge and experience of the agency, in addition to any ma

terials adduced in public rule-making procedures.
That a stressing of the "further" advice in the Connally Act Memo

randum Opinion, coupled with a token formal compliance with Sec
tion 4, can render the safeguards of that section illusory in a given
case can be seen by Lansden v. Hart.5i That case involved the Mi

gratory Bird Treaty Act of 191855 noted supra. On September 19,
1947, the Department published in the Federal Register notice of pro
posed rule-making intended to prohibit the killing of geese in the vicin
ity of an Illinois wildlife preserve. The Secretary of Interior signed
the regulation on September 25, 1947, five days prior to a hearing set
for Chicago on September 30, 1947. The President signed the Procla
mation publishing the regulations as required by the Treaty Act on

October 1, 1947.

The plaintiffs objected to the action of the Secretary of Interior
in signing the regulation only six days after notice and request for
public expression had been published in the Federal Register, and
prior to a scheduled hearing thereon, as demonstrating a complete cir

cumventing of the congressional purpose behind the section. How
ever, since the Act requires nothing more than publication and an

"opportunity" to be heard, and even upon this being done, does not

require that the Department rely upon any of the material or infor
mation so received, the court had little difficulty in upholding the le

gality of the Secretary's action as not violative of Section 4 of the APA.
Although the Administrative Procedure Act in Section 4 thereof

cannot be said legally to require much more than preliminary public
notice of proposed rule-making, the importance of that provision should
not be minimized. Much as Congress in the normal legislative process
will hold extensive hearings on legislation of importance, to receive

54 168 F.2d 409 (7th Cir. 1948).
55 40 Stat. 755 (1918), as amended, 49 Stat. 1SS6 (1936), 16 U.S.C. � 703 (1952).
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full information from the varying groups interested in the proposed
subject of the law, so a similar procedure for the administrative legis
lative process is patently beneficial for an intelligent formulation of
the "laws" of the executive branch of government. The Department,
however, at present has not swayed from its previously announced
position in regard to excluding the bulk of its rule-making activities
concerning the public lands from this minimum procedural require
ment. None of the recommendations by either the Bureau of Land
Management Survey Team or the Solicitor's Survey Team proposed
any changes with reference to the Department's rule-making pro
cedures.

In analyzing the Department's position excepting administration
of the public domain as "public property," certain inconsistencies are

obvious. First, as a practical matter, it would seem that the Depart
ment's construction of the words "public property" may be too broad.
It might be argued that in its control over the public domain the De

partment's activities are more analogous to that of a trustee or ad
ministrator than to that of a proprietor.56 While the Department has spe
cifically recognized that rules concerning wild animals and birds must

be dealt with by rule-making procedures, yet the administration of
the public lands, certainly not less important to the public, is excluded
from those safeguards.
In view of the beneficial purposes behind the provisions of Section 4

of the APA, limited though it may be, the Administrative Law Section
of the American Bar Association, at the August 1954 meeting of the

Section, held at the time of the annual ABA meeting in Chicago, adopt
ed a resolution favoring Departmental adherence to the provisions of
that Section:

BE IT RESOLVED, that the Section of Administrative Law of the American
Bar Association believes that the Department of Interior should adopt the rule
making provisions of Section 4 of the Administrative Procedure Act in all of
the functions of that department (exclusive of those pertaining to agency man

agement or personnel), when it is a matter of general public interest.

The Department may be presently inclined to effect this important
improvement in its procedures. Earlier in 1954 the Department
voluntarily employed the rule-making procedures of Section 4 as a

preliminary to drafting all regulations pertaining to the Outer Conti-

56 See notes 47 and 48.
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nental Shelf area.57 This practical demonstration of the wisdom be
hind Section 4 should be a vital impetus to have it included in the

procedural self-improvement program now under way within the

Department.
V

Adjudication
Section 5 of the Administrative Procedure Act is perhaps the heart

of the Act. The procedural requirements not only of that section, but
of Sections 7, 8 and 11, all concern the standards prescribed by Con

gress for a formal adjudication. It was in this field that much of the
need for administrative reform existed. The abuses of agency hear

ing processes, had given rise to a number of court cases and provided,
in a large measure, the impetus behind passage of the Act.

However, all the procedural requirements of the Administrative
Procedure Act pertaining to the safeguards for administrative adjudi
cations depend upon the qualifying wording of the first sentence of
that section which makes it applicable only where the adjudication is

"required by statute to be determined on the record after opportunity
for an agency hearing". This presents a serious problem, for most of
the statutes relating to the public lands were passed prior to the Ad
ministrative Procedure Act of 1946, and hence were not framed with
reference to that Act's requirements. The Mineral Lands Leasing Act
of 192 058 and the Homestead Act,59 are two examples of legislation
which vitally affects not only the private rights acquired thereunder,
but the interests of the nation as a whole. Neither provides for a hear

ing on the record. And, as noted sUpra, there are estimated to be more

than 5000 particular laws dealing with the public lands, most of which
were prior to the 1946 APA and contained no express reference to a

hearing on the record. In one act, the Taylor Grazing Act of 1934,
as amended in 1936, a hearing is required on the record.60 Section 1
of that Act requires the Secretary to hold a hearing after public no

tice, before creating grazing districts, and Section 9 requires the Sec
retary to grant "local hearings on appeals from the decisions of the
administrative officer in charge in a manner similar to the procedure

57 Proposed Outer Continental Shelf Regulations, 19 Fed. Reg. 790 (19S4) ; 19 Fed.

Reg. 2661 (19S4).
58 41 Stat. 437 (1920), as amended, 30 U.S.C. � 181 (1952).
59 Rev. Stat. 2289 (1875), as amended, 43 U.S.C. � 161 (1952).
60 48 Stat. 1269, 1273 (1934), as amended, 43 U.S.C. � 315, � 315h (1952).
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in the land department." Pursuant to these statutory provisions con

tained in the Taylor Grazing Act, the Department published extensive
regulations which are codified in the Code of Federal Regulations61
and are applicable in the case of established federal grazing districts.
These are the only statutory and regulatory provisions now in use in
the administration of the public lands which give a formal hearing of
the nature contemplated by Section 5 of the APA. However, their
existence serves as a guide for adapting all of the Department's activi
ties to the APA's standards. That such a guide might well be fol
lowed could be concluded from the successful administration under
the Taylor Grazing Act, where few procedural complaints have been
made.
With respect to other statutes administered by the Department's

Bureau of Land Management, the lack of a hearing has been often.
raised by litigants, alleging the denial of a hearing pursuant to Sec
tion 5 of the Administrative Procedure Act. One such claim was made
in Yakatat and Southern Railway62 where the applicant appealed from
a BLM rejection of his application to enter a tract of land in Alaska
under the Soldiers' Additional Homestead law.63 The acting Solicitor
of the Department disposed of the contention that the applicant was

denied a hearing pursuant to Section 5 of the APA, stating:
Appellant's allegation that it was entitled to a hearing pursuant to the pro

visions of the Admininstrative Procedure Act (5 U.S.C, 1946 ed., sec. 1004) are

without merit. The provisions of that act have no applicability to the present
case because there is no statutory requirement that the determination respect
ing a Soldier's additional homestead entry be made on the record after an op

portunity for hearing.64
In an earlier case the Solicitor affirmed the Bureau of Land Manage
ment's rejection of a desert-land entry, stating:

On appeal, Mr. Pulos maintains that he is entitled to a hearing at the district
land office on the question of whether water is available for the irrigation of
the land involved, but he does not specify any basis for a right to such hearing.
We are aware of no legal basis for the right claimed by the appellant. The
determination whether a particular tract of land should or should not be classi
fied as suitable for desert-land entry is wholly discretionary with the Secretary
of the Interior (or his designee), and there is no requirement of law that the
determination shall be based upon a record compiled at a hearing (See 43

�i 43 Code Fed. Regs. � 161.9 (1949), as amended (Cum. Supp. 19S3).
�2 A-26438, derided Sept. 19, 1952.
�3 28 Stat. 397 (1894), 43 U.S.C. � 276 (1952).
�* A-26438, decided Sept. 19, 1952.
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U.S.C, 1946 ed., sec. 315 f). Accordingly, the provisions of the Administrative
Procedure Act . . . relative to hearings in administrative proceedings have no

applicability to the present case.65

As recently as 1953, the Department, in a number of cases, has denied
the applicant's request for a hearing on the record. In Libby, McNeil
and Libby, decided September 9, 1953,66 the Secretary held that since
the Soldiers' Additional Homestead Entry statute does not require a

determination of the record after an opportunity for hearing, the ap
pellant was not entitled to a hearing pursuant to Section 5 of the APA.
In Curtis Ferguson, et al., decided May 1, 1953,87 the appellant alleged
that the Bureau of Land Management wrongfully denied his request
for a hearing with respect to the classification of public lands for an

enlarged homestead entry. The Secretary, in denying the point again,
relied on the lack of a statutory requirement. A similar claim for a

hearing was made in Mary Volk, et al.,m pursuant to the applicant's
claim for an equitable apportionment on the sale of an isolated tract

pursuant to Section 2455 of the Revised Statutes.69 The opinion held
Section 5 of the APA inapplicable to the sale of an isolated tract, as

under the Revised Statutes no hearing was required. And in Mrs. Jessie

Gomez, J. H. Young, decided November 16, 1953,70 both appellants re

quested that a formal hearing be held for the submission of evidence to
determine their conflicting grazing act preference rights to a Section 15

grazing lease.71 The Director of the Bureau of Land Management de
nied this, request, stating that each applicant had the opportunity to sub
mit written material on appeal. The Secretary upheld the Director,
citing the lack of a statutory requirement for a hearing and rationaliz
ing further that: "no substantial issues of fact had been raised in the

proceeding which might justify holding a hearing to determine factual
matters."

These cases evidence that the lack of a hearing has been frequently
protested within the Department. Further, the Department, by con

struing itself outside the scope of Section 5 of the Adminisrative Pro-

65 Conn Pulos, A-25872, decided Aug. 4, 1950.
66 A-26720.
67 A-26684, A-26690.
68 A-26601, decided May 5, 1953.
69 43 U.S.C. � 1171 (19S2).
70 A-26769, A-26770.
71 Not within an established grazing district. 48 Stat. 1275 (1934), as amended, 43

U.S.C. � 315m (1952).
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cedure Act, has avoided necessary compliance with the other require
ments of that Act tending to safeguard the adjudicatory process. Sepa
ration of functions, required by Section 5(c) of the APA, between
prosecuting or investigating duties and those of decision, has not been
followed. In this respect, an interesting case pertaining to Indian "ex
aminers of inheritance"�which, by a statute like the Taylor Grazing
Act, are subject to the APA�demonstrates an abuse that was corrected
by applying the Act. Here the abuse was one which would have gone
unchecked in those situations where the Department has deemed the
Act inapplicable. In Estate of Little Toby or Little Tobin, Round Val

ley Allotee Nos. 577 and 1171, decided February 14, 1947,72 the De

partment held the hearing requirements of the Administrative Pro
cedure Act applicable to a probate hearing under an Indian "exam
iner of inheritance."73 The petitioner put in a claim to the acting Com
missioner of Indian Affairs against the will of the deceased Indian Tobin
for an alleged amount of care that she had given the deceased over a

period of 19 years. The acting Commissioner denied the petition, say
ing there was a preponderance of evidence that the claim was without
merit. His decision, however, was based on the personal knowledge
of agency employees and an examination of the files of the agency.
Petitioner alleged that she was deprived of a hearing on the record. In
one of the few cases of such action, the Secretary reversed the Com
missioner and ordered a rehearing, reasoning that every such claimant
should be entitled to a full hearing on the merits, which necessarily in

cludes the right to cross-examine those who present evidence against the
claim. The Secretary quoted the Administrative Procedure Act, Sec
tion 5(c) and Section 7(c), for the standards of a fair hearing which

require that no hearing officer may consult with any person or party
except on notice to all parties concerned and that an opportunity must

be given for rebuttal evidence and cross-examination.

Similarly, an Indian "examiner of inheritance" is required to follow

strictly the provisions of the Administrative Procedure Act with respect
to the hearings given. In a Memorandum to Chief of Probate Division,
Office of Indian Affairs, from the Solicitor, January 13, 1947,74 an

opinion was rendered that an examiner of inheritance can take the tes

timony of absent witnesses, without violating Section 5(c) of the Ad-

72 A-24S19.
73 See 36 Stat. 8SS (1910), as amended, 25 U.S.C. � 372 (1952); 25 Code Fed. Regs.

� 81.0 et seq. (1949).
74 M-34818.
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ministrative Procedure Act, only if the examiner announces at the

original hearing the time and place wherein the hearing will be resumed
for the purpose of taking the testimony. Further, the opinion was

expressed that a hearing examiner may take testimony by deposition
after notice to interested parties pursuant to Section 7(b) of the Ad
ministrative Procedure Act. On such depositions, the interested par
ties are entitled to participate and prepare cross-interrogations.
Hence, with the above specific exceptions, a review of the Depart

ment's own decisions pertaining to applications for a hearing reveals a

disdain on the part of the Department to afford the minimal procedural
standards for adjudication set up by the APA, if the relevant statute
does not require a hearing upon the record. This raises the question of
whether the Department has interpreted the term "statute" in the APA
too literally, and thus unduly narrowed the scope of the Act. A read

ing of the decision by the Supreme Court in the leading case of Wong
Yang Sung v. McGrath,75 would indicate that they have. In that case

there was no statutory direction that hearings be held in deportation
cases, yet the Court, adopting the broad approach to the question of

applicability of the APA, held that deportation hearings must comply
with the procedural requirements of that Act. The words of limitation
found in Section 5 of the APA are, in Justice Jackson's opinion, to

"exempt hearings of less than statutory authority, not those of more

than statutory authority."76 Hence, in certain situations, such as de

portation proceedings, a hearing may be required by due process of law
under the Constitution, even though not specifically delineated in the

specific statute. As Justice Jackson stated:
We would hardly attribute to Congress a purpose to be less scrupulous about

the fairness of a hearing necessitated by the Constitution than one granted by
it as a matter of expediency.77

Because a hearing pursuant to Section 5 of the APA may be neces

sary where required by due process of law, the Department should
take a closer look at its repeated position denying such a hearing if not
elucidated in the applicable statute. Many of the rights acquired under
the federal land laws are property rights,78 and to deprive someone of
them without a hearing, would apparently be a denial of due process
of law. In two 1951 cases the Supreme Court held the formal pro-

75 339 U.S. 33 (1950).
76 Id. at 50.
77 Ibid.
78 See Wyoming v. United States, 255 U.S. 489 (1921).
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cedural requirements of the APA applicable to applications for certifi
cates of convenience and necessity as motor carriers before the Inter
state Commerce Commission79 and to Post Office postal fraud pro
ceedings.80 In neither case did the statutes require a hearing, and the
Government's contention that the APA did not apply was summarily
dismissed in both.
In a 1952 district court case concerning the Interior Department, a

similar conclusion was reached by the judge, in a holding which, if
followed by the Department, would require widespread changes in their

adjudicative procedures bringing them within the scope of Section 5.
In United States v. Libby, McNeil and Libby,81 an order by the Sec

retary of the Interior withdrawing public lands for designation as an

Indian reservation in Alaska was held invalid on the ground, among
others, that no notice was given to interested parties with an oppor
tunity to be heard. The plaintiffs were fishermen who had used the
location for fishing grounds. The court analyzed the withdrawal of the
area for the reservation as an adjudication resulting in an order, rather
than the formulation of a rule. As none of the statutes relied upon by
the Secretary for the creation of the reservation in question required
that a hearing be held, the court took note of the arguments that Sec
tion 5 of the APA, of itself, would not be applicable to require the

giving of notice to interested parties before the Secretary acted. The
court concluded, however, that the Constitution requires that an agen
cy observe the essentials of due process in proceedings beyond the scope
of the Administrative Procedure Act. Then, looking to the general legis
lative history of the Administrative Procedure Act (U.S. Code Cong.
Service, 1946, page 1205), the court reached a conclusion that in mat

ters affecting the rights of the public, such as the withdrawal of fish

ing grounds, the procedure of the Secretary in disregarding the pro
visions giving notice and hearing was not in accord with the spirit and
purpose of the Act. From this the court concluded that the Adminis
trative Procedure Act was applicable and therefore the reservation was

not validly created. The reasoning and holding of this case would apply
equally to any of the public land laws administered by the Department,
once rights by use had been acquired. But the case does not appear to

� Riss & Co. v. United States, 341 VS. 907 (1951), reversing 96 F. Supp. 452 (W.D.
Mo. 1950).

8� Cates v. Haderlein, 342 VS. 804 (1951), reversing 189 F.2d 369 (7th Cir. 1951).
81 107 F. Supp. 697 (D. Alaska 1952).
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have been accorded any such widespread significance by the Depart
ment.

Several remedies have been proposed to require the Department to
follow the procedural standards for adjudications set out in the 1946
Administrative Procedure Act. A bill, H.R. 83 2 0,82 was introduced
March 10, 1954, by Representative Curtis, and referred to the House
Committee on the Judiciary, which requested reports from the De

partment of Interior and the Bureau of the Budget. No action was

taken by the last session of Congress. The bill, in proposing to revise,
codify and enact into law Title 43 of the United States Code, concern
ing the "Public Lands", includes provisions which would result in ex

tensive changes in the Department's administrative procedures from
the present practice with respect to public land matters. Chapter 17
of H. R. 8320 sets forth basic rules for contests and hearings. Section

251, under Chapter 17, would subject all proceedings in the Depart
ment of Interior, for the purpose of adjudicating "contested or protested
entries or other claims involving the public lands", to the Adminis
trative Procedure Act, to be administered "by officers of the Bureau of
Land Management so empowered by the Secretary."
Perhaps, as a result of the legislative proposal to require adherence

to the procedural safeguards of a fair hearing set by the APA, or be
cause the courts have intimated that such procedures are necessary
for due process of law, the Department itself has surveyed its pro
cedures and recommended changes.
On October 16, 1953, the Department established a survey team to

study the organization and operations of the Bureau of Land Manage
ment. On December 18, 1953, the survey team completed its report
and made extensive recommendations for changing the procedures of
the Bureau including recommendations pertaining to adjudications.
On page 18, Section VI B-2, the survey team of the Bureau of

Land Management noted the "lack of any opportunity for rejected
applicants to have a hearing except in grazing and mineral patent
cases." The survey team then proposed that the general regulations
of the Bureau of Land Management relating to practice should be
amended to provide for the following plans and procedures: First,
the local land office should make what is denominated as a "first
decision." This first decision would be rendered without a hearing,
but the applicant and any other interested party would be properly

82 83d Cong., 2d Sess. (1954).



188 The Georgetown Law Journal [Vol. 43: p. 166

notified in writing, by mail, of the decision. This initial decision
parallels the present practice, but the survey team then recommended
the establishment of a new position within the Bureau of not less
than three nor more than five "Field Commissioners.'' The functions
and duties of the Field Commissioners are to hear and determine
issues of fact and of law that are referred to them after the first
decision or that may be assigned to them by the Director. Upon
notice of the first decision, an aggrieved party may, by written re

quest within 30 days, elect (a) to have the case referred to a Field
Commissioner for a hearing and determination of the facts and law,
or (b) to appeal on the record then made directly to the Appeals
Unit in the Office of the Secretary. If an aggrieved party elects a

hearing before a Field Commissioner, the case would be assigned by
the direction of the Director of the Bureau to a Field Commissioner
and set for a place and time as near as practicable to the office of
first decision. A stenographic record is required by the Survey's pro
posals of all testimony before the Commissioner. Pretrial arrange
ments and conferences for the purpose of stipulating facts and issues
are to be wholly within the discretion of the Field Commissioner as

signed to the case. With respect to the conduct of the proceedings
before the Commissioner, the survey team proposed that the hearing
provisions of the grazing regulations83 which, as noted supra, specifi
cally provide for a hearing on the record, should be followed.
In any evaluation of the proposed procedural changes, it must be

noted that the "first decision" by the local land offices of the Depart
ment will be made without a hearing. Under the present system a

rejected applicant has the right to appeal to the Director of the Bu
reau of Land Management, and, subsequent to that, the right to

appeal to the Office of the Secretary of Interior. However, at no time
does he have the right, except in limited cases, to a full hearing on

all the facts and evidence in the case. The new procedure gives
an applicant the right to a hearing if he desires, although admit

tedly, this hearing is after the initial ex parte decision by the local
office upon the merits of his case. While procedurally speaking,
this is not as satisfactory as an initial hearing upon the record, the

proposed solution appears to be a necessary compromise to enable
the rapid adjudication of the routine cases and yet reserve to an

interested party the right to a hearing upon the record if he should
so desire.

83 43 Code Fed. Regs. � 161.9(f) to (k) (Cum. Supp. 19S3).
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The reason for such a compromise will be seen from a glance at

the standing backlog of cases within the Bureau. Statistics re

cently released by the Bureau demonstrate the magnitude of the

problem: As of the last published figures, through May 30, 1953,
there were pending 41,089 unclosed adjudication cases under the

public land laws exclusive of grazing and timber cases. The fol

lowing table compiled from the annual reports of the Director of
the Bureau of Land Management for the fiscal years indicated
shows the magnitude of the problem.

Year ending Unclosed Adjudica New Adjudica
June 30 tion Cases tion Cases

1949 47,999 31,545
1950 41,693 33,965
1951 31,319 34,033
1952 37,774 49,567
1953 41,089 40,266

Further, to require that the land offices render a first decision only
after a hearing upon a record, would necessitate some extensive altera
tions in the operation of land offices to comply with the separation-of-
functions specifications laid down for a fair hearing by Section 5(c) of
the APA. It is now the duty of the land offices to conduct investiga
tions and related inquiries into the continued administration of the

public domain, as well as to make initial adjudications of individual rights
thereto. The APA, however, specifies with regard to hearing officers
that:

Save to the extent required for the disposition of ex parte matter as au

thorized by law, no such officer shall consult any person or party on any fact
in issue unless upon notice and opportunity for all parties to participate; nor

shall such officer be responsible to or subject to the supervision or direction of
any officer, employee, or agent engaged in the performance of investigative or

prosecuting functions for any agency. No officer, employee, or agent engaged in
the performance of investigative or prosecuting functions for any agency in

any case shall, in that or a factually related case, participate or advise in the
decision, recommended decision or agency review pursuant to section 8 except
as witness or counsel in public proceedings.84

At the present time at the local land office level there is no separation
of functions, and the initial decisions are made in many cases by the

84 60 Stat. 240 (1946), S U.S.C. � 1004(c) (19S2).
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same individual charged with investigative or prosecuting duties. This
was the very vice condemned by the Supreme Court in the Wong Yang
Sung case. The Court there stated that it was a fundamental purpose of
the APA "to curtail and change the practice of embodying in one per
son or agency the duties of prosecutor and judge."85 Hence the pro
posed availability of a hearing before an independent Field Commis

sioner, responsible only to the head of the Bureau, would do much to
avoid the procedural dangers to a fair hearing contemplated by the
APA.
A further consideration in the evaluation of the proposed Field Ex

aminer system is that of the actual hearings proposed thereunder.
Should a hearing be requested, the procedure to be followed, as noted

supra, is that now governing hearings under the grazing laws.86 An

analysis of these regulations reveals that they were drafted to follow
and satisfy the procedural safeguards for hearings set forth under
the APA.
The Bureau of Land Management Survey Team's recommenda

tions for procedural changes were accepted and approved by the Sec

retary of Interior on January 26, 1954. The Secretary ordered that
the Bureau of Land Management, in cooperation with the Solicitor,
"work out the steps required to put into effect the hearings and

appeals procedures as recommended in Appendix F."
To the date of this writing, however, none of the recommended

procedural changes have been codified into regulation and the Bureau
of Land Management's procedures remain unchanged.
This intradepartmental position verging on the brink of important

procedural changes with respect to adjudications was noted by the
Committee on Natural Resources and Interior Affairs, Section of Ad
ministrative Law, American Bar Association, in its annual report.87 In
an effort to provide the impetus to get the matter crystalized into regu
lations, the Committee proposed a resolution, which was unanimously
adopted by the Administrative Law Section at the annual meeting:

BE IT RESOLVED, that the Section of Administrative Law of the American
Bar Association approves in principle the proposal by the Department of In
terior for regulations to provide a full hearing pursuant to the requirements of
the Administrative Procedure Act before a hearing examiner, for cases arising
under the jurisdiction of the Bureau of Land Management, when such a hear-

*S 339 U.S. 33, 41 (19S0).
86 43 Code Fed. Regs. � 161.9(f) to (k) (Cum. Supp. 19S3).
87 6 Ad. Law. Bull. No. 4, pp. 236-237 (1954).
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ing is requested by any interested person who shall feel himself aggrieved by
any initial decision rendered by a field or local office of the Bureau of Land

Management.88

To this date, however, none of the proposed changes has been in

corporated into regulations of the Department.

VI

Hearing Officers

Once the provisions of Section 5 of the Administrative Procedure
Act are found applicable, and* an adjudication upon the record required,
then compliance with Sections 7, 8 and 11 must follow. These sec

tions, along with Section 5, outline the main body of the APA's pro
cedures for adjudications. The key to the administrative adjudication
under the APA, it has been stated, is contained in those provisions
"establishing a semi-independent corps of hearing examiners, who are

to preside over cases which are not heard by agency heads."89 The

Supreme Court itself, through Justice Minton, has noted that "the role
of these quasi-judicial officers became increasingly significant and con

troversial."90
The gist of the APA's provisions for a body of semi-independent hear

ing officers is found under the Section 11 specification that such hear

ing officers are to be placed under the jurisdiction of the Civil Service
Commission. That Section provides:

. . . there shall be appointed by and for each agency as many qualified and com

petent examiners as may be necessary for proceedings pursuant to sections 7
and 8 of this act, who shall be assigned to cases in rotation so far as practicable
and shall perform no duties inconsistent with their duties and responsibilities as

examiners. Examiners shall be removable by the agency in which they are em

ployed only for good cause established and determined by the Civil Service
Commission . . . after opportunity for hearing and upon the record thereof.91

In the case of United States v. Tucker Truck Lines?2 the issue before
the Supreme Court was whether the failure to appoint the examiner
who presided at the hearing before the ICC, pursuant to Section 11 of

88 Chicago, 111., Aug. 1954.
89 Schwartz, The Administrative Procedure Act in Operation, 29 N.Y.U.L. Rev. 1173,

1214 (1954).
90 Ramspeck v. Trial Examiners Conf., 345 U.S. 128, 130 (1953) .

91 60 Stat. 244 (1946), 5 U.S.C. 1010 (1952).
92 344 U.S. 33 (1952).
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the APA, invalidated the ICC's action.93 The Supreme Court held that
the failure to appoint a Section 11 examiner to hear the required adju
dication was not fatal to the proceedings where no objection by the par
ties was made at the time. The clear implication of the ruling, how
ever, is, that had an objection been properly made, a valid adjudication
could not be held without a hearing examiner appointed pursuant to the

provisions of Section 11 of the APA.
The Department of Interior has ten hearing examiners appointed

under the provisions of Section 11. None of these hearing officers, how
ever, handle adjudications concerning Indian probate problems. The
Bureau of Land Management, with its standing list of approximately
40,000 unclosed cases concerning the public lands, has only one hear

ing officer qualifying under Civil Service Section 11 control. This hear

ing officer has no contact with cases other than grazing cases. His
duties relate to appeals, from decisions of range managers or disci

plinary proceedings dealing only with grazing matters. Hence the cur

rent controversy in administrative law over the appointment and ad
ministration of hearing examiners94 does not bear directly on the prob
lem. While this controversy is extremely important, its final outcome
will have little effect upon the Department of Interior, since the Depart
ment's vast activities concerning the public lands have never initially
been brought within the scope of the Section 11 hearing examiner re

quirements.
At the present time initial proceedings concerning the public lands

are conducted in most cases by the head of the local land office, who
is also charged with the administration and investigation of the public
lands. This officer has no separate Civil Service status apart from the

Department, and he is completely under the control of the superior
officers within the Bureau of Land Management and the Office of the

Secretary. It must be considered whether the proposed changes for

hearing examiners within the Bureau of Land Management will affect
this situation.
The Bureau of Land Management Survey Report recommended the

establishment of a new position within the Bureau of not less than
three nor more than five "Field Commissioners." These Field Commis-

93 The action pertained to an application for a certificate of public convenience and

necessity to authorize the extension of an existing motor route.
94 See President's Conference on Administrative Procedure, Reports of Committee on

Hearing Officers (1954) ; Report of Committee Re Hearing Officers, Ad. Law Section,

ABA, 6 Ad. Law Bull. No. 4, p. 211 (1954).
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sioners are "to serve under the direct control and supervision of the
Director" of the Bureau. Hence the Department's proposed plan would
seek internal control over the commissioners. This fact is further re

vealed in the BLM Survey Report's recommendations contained in

Appendix E for expediting adjudications to reduce the case backlog.
There the survey team recommended that "the new Field Commission
ers provided for in Appendix F-B be 'broken in' by first serving as ad

judicators in cleaning up backlog." No specification can be found in

any of the recommendations that the Field Commissioners would be

given Section 11 stature and the plan clearly contemplates their com

plete direction and control as departmental employees.
In view of the apparent breakdown in practice of the Civil Service

machinery for implementing the aim of Section 11 for an independent
group of hearing examiners, it can be questioned whether individual

agency control of their respective hearing examiners would be much
different from the prevailing practice under Section 11. The celebrated

"hearing examiner fiasco"95 resulted in the appointment and retention
under Section 11, of the very same people who held hearing examiner

positions prior to the APA. Further, the early Civil Service regulations,
on the important subject of promotion, provided that the agency con

cerned would be permitted to select the examiner for promotion, sub

ject to retroactive confirmation by the Commission.96 After this was

struck down by the Attorney General as clearly violating the intent of
the APA,97 the Civil Service Commission issued new regulations which
became the subject of contest by an unincorporated association of federal
examiners in the case of Ramspeck v. Trial Examiners Conf.98. In that
case a major issue was the Commission's regulation classifying the exam

iners within a particular agency into different grades relating to job con

tent, such as "moderately difficult and important," "difficult and impor
tant," "unusually difficult and important," "exceedingly difficult and im

portant," and "exceptionally difficult and important." Since the pay scales
were fixed according to the difficulty of the job, the rotation require
ment of Section 1 1 was interpreted by the Commission as applicable only
among examiners at the same level. The Supreme Court upheld the

regulations as within the delegated expertise of the Commission pursu-

95 Fuchs, The Hearing Examiner Fiasco under the Administrative Procedure Act, 63

Harv. L. Rev. 737 (1950).
96 5 Code Fed. Regs. � 34 (1949).
97 41 Ops. Att'y Gen. No. 14 (1951).
98 345 U.S. 128 (1953).
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ant to the Classification Act of 1923, incorporated by the APA. Justice
Black, however, in the dissenting opinion for three members, objected
to the distinctions authorized between examiners:

In fact, the Administrative Procedure Act appears to contemplate that all
examiners employed by a particular agency stand on equal footing in regard
to service and pay. A central objective was to prevent agency heads from
using powers over assignments to influence cases.89

However, regardless of the shortcomings of the present system for
hearing examiners under Section 11, it would appear that these short
comings would be even greater if the field examiners proposed for the

Department are not brought under Section 11 of the APA to receive
uniform treatment with other federal hearing officers. In the first place,
under Section 1 1 the field examiners would receive compensation, as pre
scribed by the Commission, independently of the Department's pay
rating control. Further, they would receive the tenure protection of
Section 11 rendering them removable by the agency in which employed
only for good cause established and determined by the Commission. In
these two important respects the new Field Commissioners as hearing
examiners would acquire a measure of independence from the Depart
ment�a result calculated by the framers of the APA to lead to fairer,
more impartial adjudications.
Once the decision is made to adopt a hearing examiner system, with

a formal adjudication pursuant to the requisites of the APA, it is im

portant that the examiners be given the status contemplated by the
APA. It has been ruled, in a decision by Judge Medina, that trial ex
aminers possess the important power to issue subpoenas under Section

7(b) of the APA.100 And the Supreme Court, in Universal Camera Corp.
v. Labor Bd.,101 speaking of the "enhancement of the status and func
tion of the trial examiner . . . [as] . . . one of the important purposes of
the movement for administrative reform"102 culminating in the APA,
ruled that while the findings made by a trial examiner are not to be

given as much finality as a master's, they should be considered by the
courts upon review. Where the examiner's findings differed from those
of the agency, this factor could be taken into consideration by the re-

99 Id. at 145.
10� National Labor Relations Bd. v. International Typo. Un., 76 F. Supp. 895 (S.D.N.Y.

1948).
101 340 US. 474 (1951).
102 H. at 494.
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viewing court in testing whether the agency's findings were supported
by substantial evidence.

We intend only to recognize that evidence supporting a conclusion may be less

substantial when an impartial, experienced examiner who has observed the wit
nesses and lived with the case has drawn conclusions different from the Board's
than when he has reached the same conclusion.103

These two cases, which exemplified the judicial importance placed
upon the role of the hearing examiner, indicate that if the Department
plans the adoption of the hearing examiner system through the use of
field commissioners, their status should be afforded the safeguards con

templated by Section 11 of the APA. And should reform be made in
the present hearing examiner system, established under Civil Service

pursuant to Section 11, it appears that no reason would exist for not

including the Department's hearing examiners in any improvement in
the system.

VII

Decisions

Both the present procedure within the Department and that proposed
by the Bureau of Land Management Survey Report, concerning adju
dications with respect to the public lands, contemplate that final de
cision shall be made at the local land office or hearing examiner level,
as contrasted with a proposed or recommended decision for later final
action at the agency head level. Hence the present procedures of the

Department, as well as those proposed under the recommended field
commissioners would be within the scope of Section 8(a) of the APA.
The mandate of the first Morgan case, that "[t]he one who decides

must hear",104 finds few of the problems in the Interior Department in
herent in the institutional decision approach of other administrative
agencies. Where a long interval exists between the presentation of a case

and a subsequent decision, nominally signed by an agency head, then
the difficulty of placing responsibility often results in an injustice to

those seeking the administrative adjudication. This problem is not found
in the Department's clear-cut placing of responsibility for all levels of
decision.105 At present the local land office makes the first decision
upon a case, and there the responsible official is the one who renders
and signs the final decision. From the local office an appeal may be

103 Id. at 496.
104 Morgan v. United States, 298 U.S. 468 (1936).
105 See 43 Code Fed. Regs. � 221 (1949), as amended (Cum. Supp. 1953).
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made to the Director of the Bureau of Land Management. Here again
the Director, or his authorized assistant, must sign as responsible for the
decision when rendered. Finally an appeal may be made to the Office
of the Secretary, but here again no difficulty is experienced in the place
ment of responsibility for the final decision. Hence, the progression of
the decision through the present three levels achieves a clear-cut finality
at each level, and still saves the value of the institutional decision within
each level.
Under the new proposed procedure, the local land office will continue

to make a first initial decision. From that, if a party feels himself ag
grieved, he may elect to appeal directly to the Appeals Unit of the Office
of the Secretary, or he may elect to have a full hearing before a Field
Commissioner who is authorized to make a final decision.106 At each and

every stage of the progress of a case through the Department, under
both the present and new proposed procedures, the examiner's decision
becomes the decision of the agency unless appealed, and in no instance
does the Department request only a recommended decision and certifi
cation of the whole record to itself for initial decision. Hence problems
under Section 8(a) of the APA appear nonexistent.
Section 8(b) of the APA requires that "all decisions (including in

itial, recommended, or tentative decisions) shall become part of the rec

ord and include a statement of (1) findings and conclusions, as well as
the reasons or basis therefor, upon all the material issues of fact, law, or
discretion presented on the record; and (2) the appropriate rule, order,
sanction, relief, or denial thereof." The Committee on Natural Re
sources and Interior Affairs, in its Report of August 1953, noted that:

"Applicants before the Department in public land cases have in some

instances been faced with allegations by Department attorneys having
an adverse bearing on their applications without being apprised of the
basis or origin of such allegations."107 Noted, also supra,108 was the

secrecy of the Department in many phases of its handling of adjudi
cations�secrecy which often prevented the applicant from knowing
why his claim was rejected.
To remedy this situation, Appendix F of the proposed general regu

lations for the Bureau of Land Management provides:
If the decision is in any respect adverse, the notice should clearly and succinct-

1�8 BLM Survey Report of Dec. 18, 1953, Appendix F-B 2.
107 s Ad. Law Bull. No. 3, p. 133 (1953).
108 See notes 37 and 38.
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ly set forth the reasons and if reference is made to any statute or regulation the
point covered thereby.109

Such, a requirement in a new regulation would force the local land

office, in its initial decision, to correct the abuse of failing to cite the
reasons or source of authority, either in law or in fact, on which its
decision is based. Section 161.9(i) of the Code of Federal Regula
tions,110 proposed for the hearings, would require the Field Commis
sioners to make findings of fact and conclusions of law upon every
material question of fact, law, or discretion found in the record. Fol
lowing the practice for hearings under the Grazing Code, from which
tie hearing examiner regulations were adopted, the proposed procedures
would certainly comply with the leading pre-APA case of Florida v.

United States111 with respect to the findings required. There an order
by the Interstate Commerce Commission was held invalid because the
Commission's report stated ultimate conclusions rather than basic

findings. Apparently the rule of the Florida case was adopted into Sec
tion 8(b) of the APA.112

VIII

Judicial Review
Section 10 of the Administrative Procedure Act, governing judicial

review of agency action, grants the right of review to "[a]ny person
suffering legal wrong because of any agency action, or adversely affected
or aggrieved by such action within the meaning of any relevant stat
ute. . . ." This right of review, however, is subject to two important
exceptions: (1) where statutes preclude judicial review or (2) when
agency action is by law committed to agency discretion.

Generally the public land statutes contain no provisions for judicial
review of the actions of the Secretary. This is true of three important
statutes: the Mineral Lands Leasing Act,113 the Taylor Grazing Act,114
and the Homestead Act,115 all of which are without express provisions
for review of administrative action by the Department of Interior in

109 BLM Survey Report of Dec. 18, 19S3.
110 43 Code Fed. Regs. � 161.9(i) (Cum. Supp. 19S3).
111 282 U.S. 194 (1931).
112 Atlanta & Saint Andrews Bay Ry. Co. v. United States, 104 F. Supp. 193 (M.D.

Ala. 1952).
113 41 Stat. 437 (1920), as amended, 30 U.S.C. � 181 (1952).
114 48 Stat. 1269 (1934), as amended, 49 Stat. 1976 (1936), 43 U.S.C. � 315 (1952).
115 Rev. Stat. � 2289 (1875), 43 U.S.C. � 161 (1952).
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an applicable court of law. The Mineral Lands Leasing Act116 and the
Outer Continental Shelf Lands Act117 of 19S3, contain some specific pro
visions with respect to the role of the judiciary in the cancellation of

outstanding leases. In Section 5(b)(1) of the latter Act,118 the Secre
tary is given the right, apparently without a hearing, to cancel a non-

producing lease for failure to comply with the provisions of the Act or
regulations. But the lessee, under Section 8(j),119 may have the Secre
tary's action reviewed in the United States District Court for the Dis
trict of Columbia by filing a petition for review within 60 days after
the Secretary takes such action. In the case of default on the part of
an owner of a productive lease, such lease may be forfeited and canceled

only by appropriate proceedings in any United States district court.

These provisions for review, or de novo judicial action, contained in the
Shelf-Lands Act and Mineral Lands Leasing Act apply only to issued
leases and find little counterpart in the other statutes pertaining to public
lands. But while the many statutes pertaining to the public lands make
no express provision for judicial review, they do not, on the other hand,
expressly exclude such a review by the courts.

It appears evident that Section 10 of the APA was not intended to

preclude judicial review in the silence of Congress toward that subject
in a particular statute. The House Judiciary Committee expressed that:

To preclude judicial review under this bill a statute, if not specific in with

holding such review, must upon its face give clear and convincing evidence of
an intent to withhold it. The mere failure to provide specifically by statute for

judicial review is certainly no evidence of intent to withhold review.120

The precise question arose in the case of Air Line Dispatchers Ass'n v.

National Mediation Board,121 where the Railway Labor Act contained
no express provision for judicial review. The Court of Appeals for the
District of Columbia held that the mere failure of Congress expressly
to provide for review did not indicate a legislative intent to bar review.
In view of this case, it may be said that Section 10 of the APA affirms
the pre-APA rule of Stark v. Wickard,122 that the silence of Congress

116 41 Stat. 4S0 (1920), as amended, 60 Stat. 9S6 (1946), 30 U.S.C. � 188 (1952).
i" 6V Stat. 462 (1953), 43 U.S.C. � 1331 (Supp. 1953).
us 67 Stat. 464 (1953), 43 U.S.C. � 1334 (Supp. 1953).
"9 67 Stat. 468 (1953), 43 U.S.C. � 1337 (Supp. 1953).
i20 Administrative Procedure Act, Legislative History, Sen. Doc. No. 248, 79th Cong.,

2d Sess. 275 (1946).
"1 89 U.S. App. D.C. 24, 189 F.2d 685 (1951).
122 321 U.S. 288 (1944).
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does not necessarily preclude the assumption of reviewing powers on

the part of the courts through their general judicial jurisdiction. Hence
it can be concluded, that unless the statute involved, by its specific
terms, precludes the application of judicial review,123 or that such is
the only fair reading of the congressional intent, then it does not fall
within the exception from the scope of Section 10 of a "statute preclud
ing judicial review." Most of the statutes pertaining to the public lands
would pass this test.
The second exception from Section 10 of the APA arises where "agen

cy action is by law committed to agency discretion." Professor Schwartz,
in his recent article on the Administrative Procedure Act, states that:
"This appears to be one of the most poorly drawn provisions of the
APA. If taken literally, it would bar review under the APA in all
cases of any significance, for important exercises of administrative

authority today almost always involve the exercise of discretion."124

Historically, since the majority of the public land laws contained no

provision for judicial review, those seeking judicial review of the Secre

tary's actions had to resort to an equitable remedy such as mandamus.
The criteria for a mandamus action, conceived by the courts as an extra

ordinary remedy, involved the primary problem whether the action

sought to be mandamused was ministerial or discretionary. If the lat

ter, then mandamus would not lie. In Riverside Oil Co. v. Hitchcock,
the Supreme Court stated:

That the decision of the questions presented to the Secretary of the Interior
was no merely formal or ministerial act is shown beyond the necessity of argu
ment by a perusal of the foregoing statement of the issues presented by this rec

ord for the decision of the Secretary. Whether he decided right or wrong, is
not the question. Having jurisdiction to decide at all, he had necessarily juris
diction, and it was his duty to decide as he thought the law was, and the courts
have no power whatever under those circumstances to review his determination
by mandamus or injunction. The court has no general supervisory power over

the officers of the Land Department, by which to control their decisions upon
questions within their jurisdiction. If this writ were granted we would require
the Secretary of the Interior to repudiate and disaffirm a decision which he

regarded it his duty to make in the exercise of that judgment which is reposed
in him by law, and we should require him to come to a determination upon the
issues involved directly opposite to that which he had reached, and which the
law conferred upon him the jurisdiction to make.125

123 See Switchman's Union v. Board, 320 U.S. 297 (1943) ; Kirkland v. Atlantic Coast
Line R. Co., 83 U.S. App. D.C. 20S, 167 F.2d S29 (1948).

124 Schwartz, The Administrative Procedure Act in Operation, 29 N.YX.J. 1246 (1954).
125 190 U.S. 316, 324-325 (1903).
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The real gist of the Riverside Oil Co. case is the Court's finding that
the questions of law raised by the petitioner in his action of mandamus
in the district court "are not merely formal ones nor are they so plain
as not to require the careful judgment of any tribunal to which they
may be referred for decision."126 Similarly, in Work v. Rives,127 the

Supreme Court, in a decision by Chief Justice Taft, found that the
Act in question, the Dent Act, specifically directed that the construc
tion of the Act was left to the discretion of the Secretary of Interior. Also
where the matter involved factual investigation, the Court held manda
mus not applicable.128 However, where no discretion is vested in the

Secretary by law, then the courts did enforce a mandatory duty im

posed by statute. In Work v. McAlester, Etc. Co.,129 the Supreme Court
held that a preferential right to purchase, conferred by Section 4 of the
Act of February 8, 1918, providing for the sale of coal and asphalt de
posits in land of certain Indian nationals, was not subject to the legal
discretion of the Secretary of the Interior in the construction of the Act,
and that therefore mandamus would lie for its enforcement.
The pre-APA guides for reviewability of Departmental action, rest

ing upon the primary question whether the action requested involved

discretionary or mandatory action on the part of the Secretary, appear
to have been incorporated in the second exception clause of Section 10.
There have been two cases construing Departmental action under that
section.
In Sellas v. Kirk,130 the plaintiff sought judicial review of determina

tions made by the Secretary of the Interior under the provisions of the

Taylor Grazing Act. The plaintiff had requested grazing privileges for
a certain number of his livestock, but had been granted the privilege
only for a lesser number of animals. The determination by the Depart
ment had been based upon its approval, on substantial evidence, of a

special rule for classification of the operation in the particular grazing
district in question. The court denied judicial review under Section 10

after finding that the authority to promulgate such a special rule was

consistent with the authority granted by Congress, and thus the action

126 Id. at 323.
12T 267 U.S. 175 (1925).
128 Alaska Smokeless Coal Co. v. Lane, 250 U.S. 549 (1919) ; See United States v.

Seaman, 17 How. 225 (U.S. 1855).
129 262 U.S. 200 (1923).
130 101 F. Supp. 237 (D. Nev. 1951), aff'd 200 F.2d 217 (9th Cir. 1952), rehearing

denied (1953), cert, denied, 345 U.S. 940 (1953).
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of the Department constituted "agency action committed by law to

agency discretion."131
While the approach of the Court in the Sellas case appears to be con

sistent with the limited extent of review given to the Secretary's actions
in the decisions prior to the enactment of the APA, One case has out
lined a more liberal approach. In Homovich v. Chapman,132 Circuit
Judge Prettyman rejected the contention of the Secretary of Interior
that judicial review was precluded under Section 10 of the APA where
the departmental action in question "involves" agency discretion, say
ing:

Obviously the statute does not mean that; almost every agency action "in
volves" an element of discretion or judgment. Whether the Court should set

aside an agency action founded upon the exercise of discretion and judgment is,
as we have said, a totally different question from whether the Court may re

view the action for purposes of determining its validity.133

In the case, the court reviewed the Department's action upholding the

validity of an Indian will. Hence, under the Homovich case rule, the

Secretary's determinations with respect to a statute which was silent on
the matter of judicial review may be reviewed under Section 10 of the

APA, although the court, upon review, will not disturb his decision if
found within the scope of the authority conferred upon him.

The view of the Homovich case, not to bar all review of administra
tive exercises of discretion under the second excepting clause of Sec
tion 10, finds support in several older Supreme Court decisions on the

scope of discretionary action in a mandamus proceeding. While, as

noted supra, discretionary duties when vested in the administrative
official precluded mandamus, the cases made a rather close distinction
between statutes ultimately vesting discretion and statutes ultimately
delineating a ministerial duty but requiring administrative interpreta
tion prior to application. In Roberts, Treasurer, v. United States,134
the Court held:

Unless the writ of mandamus is to become practically valueless, and is to be
refused even where a public officer is commanded to do a particular act by
virtue of a particular statute, this writ should be granted. Every statute to
some extent requires construction by the public officer whose duties may be
defined therein. Such officer must read the law, and he must therefore, in a

131 101 F. Supp. at 240.
132 89 U.S. App. D.C. 150, 191 F.2d 761 (1951).
133 Id. at 153, 191 F.2d at 764.
134 176 U.S. 221 (1900).
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certain sense, construe it, in order to form a judgment from its language what
duty he is directed by the statute to perform. But that does not necessarily
and in all cases make the duty of the officer anything other than a purely
ministerial one. If the law direct him to perform an act in regard to which
no discretion is committed to him, and which, upon the facts existing, he is
bound to perform, then that act is ministerial, although depending upon a

statute which requires, in some degree, a construction of its language by the
officer.135

Similar rulings by the Court include Work v. McAlester, Etc. Co.}36
and Wilbur v. United States.137 The Homovich case, while it can gain
support from these rulings, appears to go even further by saying that
under Section 10 of the APA the court may make a review even where
discretionary acts are involved to determine whether the agency exer

cised only its proper scope of discretion.
A further problem that immediately concerns any action brought

against the Secretary of the Interior, especially in public land matters,
is whether the case should be dismissed for lack of the United States as

an indispensable party. In Larson v. Domestic & Foreign Corp.138 the

Supreme Court reviewed the law of sovereign immunity in an injunction
proceeding brought against the War Assets Administration to prevent
the delivery of coal previously under contract to plaintiffs to another

party. The Court recognized that suits for specific relief against officers
of the sovereign may be upheld where: "the officer's powers are limited

by statute, his actions beyond those limitations are considered indi
vidual and not sovereign actions."139 The Court concluded:

We hold that if the actions of an officer do not conflict with the terms of his
valid statutory authority, then they are the actions of the sovereign, whether or
not they are tortious under general law . . . [and] the action itself cannot be

enjoined or directed, since it is also the action of the sovereign.140

In West Coast Exploration Co. v. McKay141 the court, in a detailed

study of all the decisions, including a close analysis of the Larson case,
stated that the action or inaction of a public officer, beyond or in want

of statutory or constitutional authority, may be corrected by a suit

against the officer individually, and the government is not, under such

135 Id. at p. 231.
13� 262 U.S. 200 (1923).
137 281 U.S. 206 (1930).
138 337 U.S. 682 (1949).
13� Id. at 689.
14<� Id. at 69S.
i� 213 F.2d 582 (D.C. Cir. 1954), cert, denied, 74 S. Ct. 950 (1954).
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circumstances, a necessary party; and the mere fact that the case in
volves the disposition of public lands, would not alone preclude the suit.
Under this ruling, the district court must necessarily make a prelimi
nary jurisdictional determination as to whether the United States is an

indispensable party�a determination which involves the central issue
of the case. However, having made that determination and accepted
jurisdiction, the court may, later after hearing the full matter upon its

merits, then conclude that the government official was acting within his

statutory authority. In the West Coast Exploration Co. case, the court

of appeals decided that the district court properly took jurisdiction, but
that after a review of the merits, revealing that the Secretary of Interior
was acting pursuant to law, should then have dismissed the case. Ac

cordingly, the court of appeals remanded the case to the district court
with instructions to dismiss for lack of an indispensable party.
It appears that the answer to the question of whether the Depart

ment's action was discretionary or ministerial, also answers the question
whether the United States is indispensable as a party to the action. In
both cases, if the action or inaction of the public official is beyond, or
in want of, statutory or constitutional authority, the action may be
maintained and the assumed jurisdiction retained. Otherwise it must
be dismissed on both counts. The Homovich case, while it does not au
thorize a de novo review of those questions committed by law to the
discretion of the Department, does provide that the second excepting
clause of Section 10 of the APA is not to be read so as to preclude ju
dicial review of the administrative action merely on the assertion that
the action "involves" an element of discretion. Judge Prettyman re

quires the courts to take a closer look at the merits of the case to deter
mine precisely whether the Secretary's action was within the scope of
the authority conferred upon him.

IX

Conclusion

The Department of Interior, as the agency having jurisdiction over

the bulk of our federal natural resources, plays an important role in
the administrative processes of national government. The purpose of
this study has been to view the Department's administrative procedures
in the light of the developing standards for administrative due process
of law. The present source of these standards as specifically applicable
to federal agencies is the Administrative Procedure Act. The passage
of that Act in 1946 marked the culmination of many years of nonpar-
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tisan effort by its proponents seeking the enactment of requirements for
procedural democracy to govern the rapidly expanding twentieth cen

tury phenomenon of the administrative agency.
In the eight years since 1946, the Act has undergone many judicial as

well as administrative interpretations, the experience of which has caused
one commentator to note, "that the Bar cannot rest on its oars and
assume that with the adoption of that Act everything needed to curb
arbitrary, capricious and. oppressive action by Federal administrative
agencies was accomplished."142 But, while the present direction of the
Bar seeks improvements of the Act's stated standards, the Department
of Interior has, with limited exceptions, consistently remained aloof
from even the most basic of the procedural requirements espoused by
the Act. An analysis of the Department's procedures, emphasizing the
administration of the public lands by the Bureau of Land Management,
reveals that many long-standing procedural vices have continued un

changed by the 1946 legislation, due to the Department construing the
bulk of its activities as without the protective scope of the Act.
Two striking examples of the Department's position with respect to

the Administrative Procedure Act are found in its rulings regarding
rule-making and adjudications, which form the basic dichotomy of the
Act. While the legislative history of the APA reveals no clear conclu
sion that the "public property" exception of Section 4 of the Act was

meant to include the public domain as distinguished from governmen
tal property held in a proprietary capacity, the Department so construed
the section, exempting itself from the rule-making requirements of Sec
tion 4. Even in the case of regulations governing wild birds on non

federal lands, the promulgation of which the Department admitted must

be ruled by Section 4, the subsequent rule-making procedures em

ployed by the Department, as revealed in the Lansden case, failed to

achieve the beneficial purposes behind the section for public participa
tion and left only a bare technical compliance.
With respect to formal adjudications, the Bureau of Land Manage

ment regulations permit the rejection of applications under the public
land laws after ex parte proceedings. Although a rejected claimant
could appeal this first ex parte proceeding to the Director of the Bureau
of Land Management, and subsequently to the Secretary of the Interior,
at no time was a hearing on the record available. Even though hearings

142 Rhyne, The Administrative Procedure Act: Five-Year Review Finds Protections

Eroded, 37 A.B.A.J. 641, 70S (1951) .
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have been repeatedly requested, the Department, in a number of de
cisions, has consistently denied the right to a hearing and the attendant
procedural safeguards, on the ground that the particular statute in
volved did not require an "adjudication on the record after opportunity
for an agency hearing." Here, the Department construed itself as ex

cepted from the requirements of Section 5 of the Administrative Pro
cedure Act. The obvious difficulty with such a literal approach is that
most of the land laws were passed before the Administrative Procedure
Act of 1946, and hence, were not framed within that Act's reference
to a statutory hearing requirement. Further, such a position, after the
1950 Wong Yang Sung case, reveals a myopic regard for the scope of
the Supreme Court's ruling. That the rights acquired under the public
land laws would warrant the Section 5 procedural safeguards for admin
istrative due process, seems a logical sequitur of that case. A specific
ruling, quoting the Wong Yang Sung case, to the effect that the Secre
tary of Interior, in matters affecting the rights of the public, must fol
low the hearing and notice provisions of the Administrative Procedure
Act has been made by an Alaskan district court judge in the Libby,
McNeil and Libby case. The decision, however, apparently has not been
considered as a binding precedent by the Department in its public land

operations.
Whereas the excepting clauses of Sections 4 and 5 of the APA have

provided the rationalization for the Department's noncompliance with
the Act's rule-making and adjudication provisions, the notice require
ments of Section 3, since the Department is an "agency" within the
definitive scope of Section 2(a), appear mandatory. The description of
the Department's central and field organization including delegations
of authority required by Section 3(a)(1) has been deprived of codifica
tion in the Code of Federal Regulations, through a ruling of the Fed
eral Code Committee. The Department does publish in the Federal

Register its general rules and procedures as required by Section 3(a) (2)
and (3), but does not regard publication an effective prerequisite to

validity. This view has received a setback by the Ninth Circuit in the
Hotch case, which invalidated the Department's Alaskan fishing regula
tions as a basis for criminal prosecution prior to Federal Register pub
lication. But regardless of the Hotch case, the Department still cites
regulations as effective when approved rather than published.
The Department has at present a seriously deficient system for mak

ing public its decisions since July 1947, the date of the last printed vol
ume. The necessity for a personal trip to the Washington Docket Room,
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and there, the lack of a public reference index, render the system an

unsatisfactory compliance with Section 3 (b) of the APA. With regard to
Section 3(c)'s requirement for making available matters of official rec
ord to persons directly concerned, a major problem is the Department's
extensive reliance on "confidential" file markings keeping portions of
the record secret from the applicants concerned. With respect to hear

ing officers under Section 11, and the provisions of Sections 7 and 8

concerning the conduct of hearings and rendering of decisions, the De

partment's noncompliance hinges on its interpreted exception from the
Section 5 adjudication requirement.
Many of the deficiencies in the Department's procedures were noted

in a 1953 Report of the Committee on Natural Resources and Interior

Affairs, of the Administrative Law Section, American Bar Association.

Subsequent to that report, in December of 1953 and January of 1954,
appointed survey teams of the Bureau of Land Management and Office
of the Solicitor rendered their reports. The procedural changes recom

mended by the survey teams would correct many of the noted deficien
cies by providing for a hearing, pursuant to the formal requirements
developed under the Grazing Code. Under the proposed Field Commis
sioner system, aggrieved nongrazing applicants for the first time would
have the right to a full hearing. Although admittedly the right would
only be elected after an initial ex parte decision by the local land office
on the merits of the case, such a compromise appears necessary in view
of the large case backlog.
While the survey proposals do not contemplate giving the proposed

Field Commissioners hearing officer status under Section 11 of the APA,
the overall plan of the recommendations to afford a hearing in Bureau
of Land Management public land matters, should be encouraged. Such,
apparently, was the intention of the Administrative Law Section of the
American Bar Association when it endorsed a resolution presented at

the August 1954 annual meeting by the Committee on Natural Re
sources and Interior Affairs calling for the adoption of the Field Com
missioner System in the Bureau of Land Management pursuant to

Section 5 of the APA. The Administrative Law Section went even fur
ther and recommended that the Department adopt the rule-making pro
cedures of Section 4 of the Administrative Procedure Act in all matters
of general public interest relating to the administration of the public
lands.

Hence, in conclusion, it appears that the time is now ripe for the in

stitution of one, if not two, major procedural changes for the Depart-
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ment of Interior. The Department appears ready to undertake certain
corrective measures on its own accord, thus presenting an ideal oppor
tunity for agency self-improvement without resorting to corrective legis
lation. If these immediate goals, as outlined in the resolutions of the
Administrative Law Section, are attained, the result will be a forward

step in the improvement of administrative procedures in that branch of
the Federal Government. As such, it may add in some small way to

the adjustment of twentieth century governmental problems to our heri

tage of liberty.



THE NEW INTERNAL REVENUE CODE: CARRY-OVER
AND CARRY-BACK OF LOSSES AFTER CORPO

RATE MERGERS � DIVIDENDS-IN-KIND
OF APPRECIATED PROPERTY

Edmund C. Grainger, Jr.*

TN THE Internal Revenue Code of 1954,1 Congress has attempted to

state more completely and clearly than did either the previous Code2
or the varying judicial decisions thereunder the basic rules in two areas

which have produced much tax litigation of significance to corpora
tions and their shareholders.
The courts interpreting the 1939 Code did not clearly delineate the

right of a successor corporation following a merger to utilize an operating
loss incurred by a predecessor corporation by carrying the loss over to

reduce the income tax of the new corporation and, conversely, the right
of the predecessor to utilize a loss incurred by the successor by carry
ing back the successor's loss to reduce or extinguish the predecessor's
tax liability for a tax year prior to merger. The committees of both
the House and the Senate recognized that the results reached by the
courts were "uncertain and frequently contradictory" and undertook to

design provisions which would make the tax result in this field depend
"upon economic realities rather than upon such artificialities as the legal
form of the reorganization."3
Another area of difficulty involved dividends in kind of appreciated

property. Tax practitioners, in the absence of an authoritative Supreme
Court decision on the matter, were unable to advise clients effectively
as to the proper way of reporting the receipt of property distributed in
kind by a corporation whose earnings and profits were less on the date
of distribution than the fair market value, at that time, of the property
distributed.
The draftsmen of the Internal Revenue Code of 1954 appear to have

been well aware of the inadequacies of the previous Code in both of
these areas and of the fact that taxpayers litigating identical problems
* B.S. (S.S.), Georgetown, 1943; LL.B., Yale, 1945; LL.M. (Taxation), New York

University, 1954. Special Assistant to the Attorney General, Tax Division, Department of
Justice. The views expressed are those of the author alone and do not necessarily reflect
the opinion of any Government agency.
i Pub. L. No. 591, 83d Cong., 1st Sess. (Aug. 16, 1954).
2 Int. Rev. Code of 1939.
3 H.R. Rep. No. 1337, 83d Cong., 2d Sess. 41 (19S4).
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might be differently taxed depending upon the judicial circuit in which
they resided.

I

CARRY-OVER AND CARRY-BACK. OF LOSSES AFTER CORPORATE MERGERS

Under the 1939 Code, doubts had arisen after the decision of the

Supreme Court in New Colonial Ice v. Helvering4 in 1934 as to the
circumstances under which the carry-over and carry-back of corporate
losses were permissible.
In the New Colonial case a corporation formed by creditors and stock

holders of an insolvent corporation sought to avail itself of prior losses
of the insolvent. The argument was made to the Supreme Court that in
economic effect the new and the old corporation were one and that the

continuity of the business had not been broken.5 Conceding that even
if such were true it would not allow the carry-over of losses, the Court
reasoned that the statute allowed the loss deduction only to "the tax

payer" sustaining it.8 Thus the decision was firmly rested on the sepa-

* 292 U.S. 435 (1934).
5 This approach was adopted by the Second Circuit in Commissioner of Int. Rev. v.

Sansome, 60 F.2d 931 (2d Cir.), cert, denied, 287 U.S. 667 (1932), wherein it was held
that surplus carried over as such, so that distributions following reorganization constituted
dividends notwithstanding operation at a loss thereafter. This holding is codified into
law by � 381(c)(2)(A) of the 1954 Code.
That the so-called "continued venture" doctrine was not the underlying reason for the

decision in the Sansome case is apparent from Cornmissioner of Int. Rev. v. Munter, 331

U.S. 210 (1947) and Commissioner of Int. Rev. v. Phipps, 336 U.S. 410 (1949). In the

Munter case, earnings and profits were held to have carried over notwithstanding the
introduction of new capital, the sale of 52% of the stock in the reorganized corporation to

the public, and the acceptance of cash in lieu of new stock by some of the old stockholders.
In the Phipps case, a deficit in earnings and profits was held not to carry over. A logical
application of the ''continued venture" doctrine would have made post-reorganization
distributions tax-free because the deficit would have eliminated surplus. The Court
stated at 417: "We conclude from the cases that the Sansome rule is grounded not on a

theory of continuity of the corporate enterprise but on the necessity to prevent escape of

earnings and profits from taxation." The Phipps doctrine has been partially codified.
Section 381(c)(2)(B) of the 1954 Code provides that a deficit in earnings and profits can

only offset earnings accumulated after reorganization.
6 Section 23 (s) of the 1939 Code allowed as a deduction from gross income the loss

determined under section 122.

The words "the taxpayer" in section 122(b)(1) were added by section 153(a) of the

Revenue Act of 1942, 56 Stat. 798 (1942), and have been there continuously since.
The first allowance of a carry-back of losses was enacted in � 204(b) of the Revenue Act

of 1918, 40 Stat. 1057 (1918). The allowance of a carry-over of losses was first contained
in � 204 of the Revenue Act. of 1921, 42 Stat. 227 (1921).
Provisions for carry-overs were contained in � 206(b) of the Revenue Acts of 1924, 43
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rate-entity principle previously announced by the Court in Burnet v.
Commonwealth Improvement Co.1�the corporation sustaining the loss
was one "taxpayer," the corporation seeking to use it was another. The
language of the Court clearly expresses its view:

Had there been a purpose to depart from the general policy in that regard, and
to make the right to the deduction transferable or available to others than the
taxpayer who sustained the loss, it is but reasonable to believe that purpose
would have been clearly expressed.8

The New Colonial doctrine was followed by the Tax Court9 and various
federal courts10 until the Court of Appeals for the Second Circuit, in an

opinion by a divided bench, carved out an exception and raised fresh
doubts as to the vitality of the doctrine.
In Stanton Brewery v. Commissioner of Int. Rev.11 the Second Cir

cuit, Judge Learned Hand dissenting, reversed the Tax Court12 and
allowed to the new corporation, formed out of the merger under the ap
plicable New York corporate law,13 the benefit of the unused excess-

profits-tax credits14 of one of the merged corporations. The majority
found that since, as a matter of New York law, the resulting cor-

Stat. 253 (1924), and 1926, 44 Stat. 9 (1926); and in � 117(b) of the Revenue Act of

1928, 45 Stat. 791 (1928). In 1932 the carry-over period was cut to one year by � 117(b)
of the Act of that year. 47 Stat. 169 (1932). Under � 218(a) of the National Industrial

Recovery Act of 1933, 48 Stat. 195 (1933), the privilege of carrying over losses was with

held. The privilege was re-enacted as �� 26(c) and 27(b) of the Revenue Act of 1938,
52 Stat. 447 (1938).

7 287 U.S. 415 (1932). Accord, National Carbide Corp. v. Commissioner of Int. Rev.,
336 U.S. 422 (1949) ; Moline Properties v. Commissioner of Int. Rev., 319 U.S. 436 (1943) ;

Higgins v. Smith, 308 U.S. 473 (1940) ; National Investors Corp. v. Hoey, 144 F.2d 466

(2d Cir. 1944). But cf. Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918). See Cleary,
The Corporate Entity in Tax Cases, 1 Tax L. Rev. 3 (1945).

8 292 U.S. 435, 441 (1935).
9 E. & J. Gallo Winery Co., P-H 1953 TC Mem. Dec. f 53,131 (1953) ; California Casket

Co., 19 T.C. 32 (1952).
io Commonwealth Title Co. v. Rothensies, 124 F. Supp. 274 (E.D. Pa. 1954) ; Follansbee

Steel Corp. v. United States, 109 F. Supp. 635 (W.D. Pa. 1953) ; see Holdcroft Transp. Co.
v. Commissioner of Int. Rev., 153 F.2d 323 (8th Cir. 1946) ; But cf. Hughes Tool Co. v.

Commissioner of Int. Rev., 147 F.2d 967 (5th Cir. 1945). In a rehearing of the Hughes
case, 160 F.2d 540 (5th Cir. 1947), the prior decision was stated to be erroneous but was

nevertheless followed. Contra: Snider v. United States, 5 P-H 1954 Fed. Tax Serv.

fl 72,880 (1954).
n 176 F.2d 573 (2d Cir. 1949).
12 11 T.C. 310 (1948).
13 Stock Corporation Law � 85.
i* Section 710(c)(3)(B), Int. Rev. Code of 1939, as added by 55 Stat. 17 (1941).
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poration after merger assumed the obligations of the components,
including liability for the taxes of the component corporations, it was,
therefore, "the taxpayer" who was entitled to carry over the unused
credits.15
The Tax Court has consistently refused to follow the Stanton Brewery

case,16 and recent district court decisions17 have reached results which
conflict with the majority view in the Stanton case.

A similar situation prevailed in the courts with respect to the carry
back of losses. The Tax Court18 and one federal court19 to which the
issue was presented denied a carry-back of a loss sustained after merger
for use by a corporation or corporations in existence prior to the merger.
One district court decision,20 however, allowed the carry-back.
In comparison with these difficulties, the 1954 Code seems to have

worked considerable clarification. Section 381 of the 1954 Code provides
that if a corporation acquires the assets of one or more other corpora
tions, either by a tax-free liquidation of a subsidiary21 or by an exchange

15 The majority relied on Helvering v. Metropolitan Edison Co., 306 U.S. S22 (1939)
and New York Cent. R.R. v. Commissioner of Int. Rev., 79 F.2d 247 (2d Cir.), cert.

denied, 296 U.S. 653 (1953). In the Metropolitan Edison case, a surviving corporation which
retired bonds issued by corporations which ceased to exist as a result of the merger
transaction was allowed a deduction for the unamortized bond discount and expense in
connection with the prior issuance of the bonds.
Whether the decision announced a doctrine of absolute continuity of interest in mergers

or merely that the loss was incurred in the year the bonds were retired and that, con

sequently, the deduction may be taken in that year by the corporation that retired them is
unsettled. See the dissenting opinion in Hughes Tool Co. v. Commissioner of Int. Rev.,
147 F.2d 967 (Sth Cir. 1945) where the dissenting judge remarked, at 971: "In that case

[Helvering v. Metropolitan Edison] the taxpayer had deducted certain expenses and interest

paid by it. Every one conceded that, if the items paid were obligations owned by the

taxpayer and were not acquired by it by purchase, the deductions were proper. There
was no question either of time or identity."

!� E. & J. Gallo Winery Co., P-H 1953 TC Mem. Dec. f 53,131 (1953) ; California
Gasket Co., 19 T.C. 32 (1952).

17 Commonwealth Title Co. v. Rothensies, 124 F. Supp. 274 (E.D. Pa. 1954) ; Follansbee
Steel Corp. v. United States, 109 F. Supp. 635 (W.D. Pa. 1953).

18 Standard Paving Co., 13 T.C. 425 (1949), aff'd, 190 F.2d 330 (10th Cir. 1951);
Winter & Co., 13 T.C. 108 (1949).

19 Standard Paving Co. v. Commissioner of Int. Rev., 190 F.2d 330 (10th Cir. 1951) ;

Donohue v. United States, 112 F. Supp. 660 (E.D. Mo. 1953).
20 Moldit Inc. v. Jarecki, 53-2 CCH U.S.T.C. 9551 (1953) ; see also Rev. Rulings 54-269,

1954 Int. Rev. Bull. No. 28 at 6 (1954), and 54-482, 1954 Int. Rev. Bull. No. 44 at 10

(1954).
21 Int. Rev. Code (1954) � 381(a)(1). Section 332 of the new Code deals with the

tax-free liquidation of subsidiaries.
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of its property for the stock or securities of another corporation or

corporations in certain specified exchanges in which no gain or loss is
recognized,22 the acquiring corporation shall absorb certain of the tax
and accounting items of the acquired corporation or corporations.23 One
of the items permitted to be carried over is the net operating loss carry
over of the acquired corporation or corporations,24 and one of the speci
fied exchanges in which it is permitted is a statutory merger or consolida
tion.25 Furthermore, the new Code clearly forbids the carry-back of
a loss incurred by the acquiring corporation after acquisition for use by
an acquired corporation in a taxable year preceding acquisition, unless.
the exchange arises from a "mere change in identity, form, or place of

organization."26 The House bill had denied a loss carry-back in all

circumstances,27 but the Senate proposed the allowance of a carry-back in
exchanges involving mere changes of identity, form, or place of organiza
tion.28 The act as passed embodies the Senate proposal.
The exception to the denial of a right to carry back may still make

uncertain the tax result in certain exceptional circumstances. Assume,
for example, X, a Maine corporation doing all its business in New York,
decides to reincorporate in New York so as to eliminate payment of
franchise and other local taxes in Maine. To accomplish this, it organizes
a corporation under the laws of New York with the same name, and

by merger under the laws of New York and Maine, the Maine corpora
tion is merged into the New York corporation. In the taxable year after
the merger, the New York corporation operates at a loss. Was there a

mere change in X's identity, form, or place of organization so as to allow
New York X's loss to be carried back to a preceding taxable year of
Maine X, or was there a statutory merger so that the loss cannot be
carried back? As the language is new in the 1954 Code, it would seem

that we will have to await its judicial interpretation before an authorita
tive answer to this particular type of problem can be obtained.
With this one reservation, however, Congress appears to have suc

ceeded in removing previous doubts as to the circumstances in which
carry-over and carry-back of losses will be allowed. In the majority of

22 Int. Rev. Code (1954) � 381(a)(2).
23 Int. Rev. Code (1954) � 381(c) (1)-(19).
2* Int. Rev. Code (1954) � 381(c).
25 Int. Rev. Code (1954) � 381(a)(2) which specifies that one of the covered trans

actions is that embraced by section 368(a)(1)(A).
2� Int. Rev. Code (1954) �� 381(b)(3), 368(a)(1)(F).
27 H.R. Rep. No. 1337, 83d Cong., 2d Sess. A135 (1954).
28 Sen. Rep. No. 1662, 83d Cong., 2d Sess. 273 (1954).
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corporate reorganizations governed by the new Code,29 no carry-back
of losses will be permitted, and the circumstances in which losses, as well
as other beneficial tax and accounting attributes, can be carried over are

clear.80
II

DlSTRIBUTIONS-IN-KlND OF APPRECIATED PROPERTY

One of the major efforts of Congress in drafting the new Code was

directed toward a re-examination of the provisions of the 1939 Code
dealing with corporate distributions, liquidations, mergers, and other
similar readjustments of corporate structures.
The House bill proposed a complete structural overhaul of existing

law in the area.31 The Senate bill, on the contrary, adopted a less ex

treme approach32 and in the main sought to rewrite the 1939 Code so

as to preserve its concepts where possible.33 The law as enacted embodies

29 Under � 394, the effective date of � 381 is identical with the dates on which the

provisions of the new Code governing liquidations and reorganizations become effective
under �� 392 and 293. Generally speaking, the effective date is June 22, 1954.

30 Under � 382(a) the loss carry-over is completely eliminated if 50% or more of the

stock of the corporation is acquired by purchase in two years and the corporation there
after engages in a different type of business. Cf. Alprosa Watch Co., 11 T.C. 240 (1948).
Furthermore, under � 382(b), the loss carry-over is reduced proportionately if share

holders of the loss corporation acquire less than 20% of the stock of the new corporation.
31 See H.R. Rep. No. 1337, 83d Cong., 2d Sess. 33-42, A70-A145 (1954). The House

Committee stated, at 33: "Existing law with respect to corporate distributions, liquidations,
mergers, consolidations, separations and other transactions is so confused that taxpayers
cannot plan transactions with any degree of certainty. Administration of the law by the
Internal Revenue Service has been made correspondingly difficult. In many cases tax

payers and the Government can ascertain the tax consequences of these transactions only
after protracted and expensive litigation.''

32 The Senate Report, Sen. Rep. No. 1622, 83d Cong., 2d Sess. (1954), stated at 41-42:

"Your Committee has substantially recast the provisions of the House bill dealing with
the tax treatment of corporate distributions and adjustments. Your committee fully shares
the objectives sought to be accomplished in the House bill. It shares the belief that this

part of the statute must be rewritten in order to provide a degree of certainty which is

lacking in existing law. However, such certainty is not to be achieved at the expense of
the legislative flexibility necessary to provide a statutory pattern which will tax, in an

equitable manner, the myriad business transactions with which this area of the law is
concerned. The House bill . . . contains several important provisions which, by spelling
out detailed rules in an attempt to achieve almost mathematical certainty, would make
it difficult for necessary business transactions to be carried out with a minimum degree of

interference from the tax laws."
33 The principal changes to the House bill recommended by the Senate Committee were

the elimination of those provisions of the House bill which treated differently for tax

purposes reorganizations of closely-held corporations and of publicly-held corporations;
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the Senate revisions. Under it the rules governing current distributions3*
by corporations are contained in Subtitle A, Chapter 1, Subchapter CT
Part I.35 Part I in turn contains three subparts36 which set forth the
effect on shareholders of property37 distributions to them,38 the conse

quences to the distributing corporation of its distributions to share

holders,39 and applicable definitions.40
Section 301 of the new Code prescribes the basic rules governing the

taxation of a shareholder on corporate distributions of property and is
derived generally from Sections 115(a), (b), (d), (e), (f), and (j) of
the 1939 Code.
Under the 1939 Code, where the earnings and profits of the distribut

ing corporation were sufficient to cover the adjusted cost of the property
distributed, but not sufficient to cover the full fair market value of the

property at the time of distribution, the extent to which the fair market
value of a corporate distribution-in-kind41 resulted in ordinary income to

a shareholder was not clear. Thus, if property which was acquired by a

corporation at a cost to it of $50 was distributed at a time when the

property had appreciated in value and was worth $100, the distributing
corporation having at that time had earnings and profits of only $75, it
was not certain whether a shareholder was required to include as a

dividend $75 or $100.
Taxpayers generally42 contended that a dividend was received only to

the elimination from the House bill of provisions seeking to classify for tax purposes the
various types of corporate stocks and securities; the modification of the provisions of

the House bill dealing with "preferred stock bail-outs"; and the modification of provisions
of the House bill dealing with the tax consequences of corporate liquidations. Sen. Rep.
No. 1622, 83d Cong., 2d Sess. 42-S2 (19S4).

34 As distinguished from liquidating and reorganization distributions, which are covered
in Parts II and III respectively of Subchapter C of Chapter 1, Subtitle A.

35 Int. Rev. Code (1954) �� 301-318.
3� Subpart A, �� 301-307; Subpart B, �� 311-312; Subpart C, �� 316-318.
37 "Property" is defined in � 317 to mean "money, securities, and any other property"

except stock of the distributing corporation or rights to acquire its stock.
33 Int. Rev. Code (19S4) �� 301-307.
39 Int. Rev. Code (19S4) �� 311-312.
40 Int. Rev. Code (1954) �� 316-318.
41 Distributions-in-kind by whisky distillers were common during the war years. The

growth of investment trusts and mutual funds and the split-up of utility holding companies
have also given impetus to the frequency of distributions-in-kind by corporations of stock
of other corporations.

42 Since a corporate shareholder received a credit for an inter-corporate dividend received
under � 26(b) of the Int. Rev. Code of 1939 equal to 85% thereof and thus paid tax on

only 15% of the amount of a dividend, it was to the advantage of a corporate shareholder,
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the extent of the earnings and profits of the distributing corporation�
.$75 in the above example�and that the balance of the fair market
value of the property distributed�$25�should first be applied against
their basis of stock in the distributing corporation. Any excess after their
basis was reduced to zero was then treated as gain from the sale of

property. The statutory foundation for such argument was that since
a dividend was defined in Section 115(a) to be any distribution by a

corporation out of its earnings or profits, either of the current year or

accumulated from prior years, and since Section 115(b) provided that

every distribution was "out of earnings or profits to the extent thereof",
a distribution-in-kind could not be taxed as a dividend in an amount in
excess of the corporation's earnings and profits. In essence this ap
proach contemplates valuing the amount at which a distribution in prop
erty is to be taxed as a dividend by the amount of available earnings
and profits.
The usual43 contention of the Government was that since the earnings

covered the cost of the property, the distribution was "out of earnings
or profits" under Section 115(a) and was, therefore, a dividend valued
under Section 115(j) to the full extent of the fair market value of the

property. The Commissioner's view, as expressed in the briefs for the
Commissioner in opposition to the granting of certiorari in Commissioner

of Int. Rev. v. Hirshon Trust and Commissioner of Int. Rev. v. Godley's
Estate44 seems to be that the extent to which a distribution of appreci
ated property is out of earnings or profits depends upon what charge
unlike an individual shareholder, to have the entire distribution treated as a dividend,
rather than be taxed on a capital gain at 25% or 26% of the gain.

43 In Equitable Securities Corp. v. United States, 122 F. Supp. 722 (M.D. Tenn. 1954),
the Government argued contrary to its usual position. In the Government's briefs filed
with the Supreme Court in the cases of Commissioner of Int. Rev. v. Godley's Estate,
213 F.2d 529 (3d Cir. 1954), cert, denied, 23 U.S.L. Week 3111 (Oct. 19, 1954) and Com
missioner of Int. Rev. v. Hirshon Trust, 213 F.2d 523 (2d Cir. 1954), cert, denied, 23

U.S.L. Week 3111 (Oct. 19, 1954) however, an explanation is given. In the brief for the
Hirshon case, it is stated: "That argument was made for the purpose of protecting the reve

nue while the instant . . . [cases] . . . were pending on appeal. If the Court denies the peti
tions for writs of certiorari in these cases, the Government's protective appeal in the Equita
ble Securities Corp. case will be dismissed." Brief for Respondent, p. 15, Hirshon v. Commis
sioner of Int. Rev., No. 286, U.S. Sup. Ct. (1954).

44 Brief for Respondent, Hirshon v. Commissioner of Int. Rev., No. 286, U.S. Sup. Ct.
(1954) ; Brief for Respondent, Godley v. Commissioner of Int. Rev., No. 305, U.S. Sup.
Ct. (1954). See the briefs filed for the Commissioner before the Second and Third Circuits
in these two cases for a more detailed expression of the argument. Brief for Petitioner,
Commissioner of Int. Rev. v. Hirshon Trust, 213 F.2d 523 (2d Cir. 1954); Brief for

Petitioner, Commissioner of Int. Rev. v. Godley's Estate, 213 F.2d 529 (3d Cir. 1954).
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is made to the net worth of the distributing corporation as a consequence
of the distribution. The Commissioner argues that since the appreciation
in value is not realized gain to the corporation45 and is not added to its
net worth, the reduction in net worth is only in the amount of the cost
basis of the property; and when the cost basis is completely covered by
earnings and profits, none of the distribution is "out of" that part of the
net worth represented by capital, and hence the entire distribution is
"out of earnings or profits".46
The decisions of the Tax Court consistently adopted the usual tax

payer argument. That court accordingly taxed as a dividend only that

portion of the fair market value of the property equivalent to earnings
and profits at the time of distribution, and any excess was treated as

covered by Section 115(d), being first applied to reduce the stockholder's
basis of stock to zero and the balance taxed as gain from the sale of

property.47
The results in the federal courts until recently were not uniform. In

Commissioner of Int. Rev. v. Wakefield48 and Binzel v. Commissioner
of Int. Rev.,i& the determining factor in taxing the distributions there
involved as dividends to the full extent of the fair market value was that
the assets distributed were originally acquired by use of earnings or

profits and thereafter, the court held, retained their character as such.
In effect, the source of the distribution was traced back to the time of

acquisition to see whether the asset had been acquired by use of profits
or capital. In the converse situation of a distribution-in-kind of property
which had depreciated below cost, both the Tax Court50 and the Sixth
Circuit51 held that the earnings and profits should be reduced by cost

rather than by the lower fair market value. In Commissioner of Int. Rev.
v. Timken's Estate52, the Sixth Circuit held that no part of the distribu

tes General Utilities Co. v. Helvering, 296 U.S. 200 (193S).
46 Under the Commissioner's view, it would seem that if earnings or profits only

partially covered cost, the distribution would be a dividend only to the extent of earnings,
and the balance of the fair market value would be a distribution out of capital and taxed

under � 115(d). In this circumstance, the result taxwise would be the same under both
views.

47 Ida S. Godley, 19 T.C. 1082 (1953) ; Fannie Hirshon Trust, P-H 1953 TC Mem. Dec.

IF 53,106 (1953) ; Pauline du Pont Dean, 9 T.C. 256 (1947) ; John H. Acheson, P-H 1944

TC Mem. Dec. If 44,392 (1944) ; see also Beach Petroleum Corp., P-H 1946 TC Mem.

Dec. If 46,192 (1946).
48 139 F.2d 280 (6th Cir. 1943).
4� 75 F.2d 989 (2d Cir. 1935), cert, denied, 296 U.S. 579 (1935).
so R.D. Merrill Co., 4 T.C. 955, 959-963 (1945).
31 Reynolds Spring Co. v. Commissioner of Int. Rev., 181 F.2d 638 (6th Cir. 1950).
52 114 F.2d 625 (6th Cir. 1944).
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tion constituted a dividend since the earnings had been completely ex

hausted prior to distribution and no part of the cost was covered.
These decisions reflect a marked diversity in approach and result

arising from the inexplicit statutory language of the 1939 Code. And
not only the courts, but commentators also, experienced similar dif
ficulties.53
Three recent federal court decisions, however, have held that the

distribution to shareholders of appreciated property, the adjusted cost
of which is covered by earnings or profits, results in dividend income
to them to the extent of the full market value of the property distributed.
The Supreme Court has denied applications by the taxpayers in two of
the cases for writs of certiorari,54 and, in the third, the Government has
dismissed the appeal it took to the Court of Appeals for the Sixth
Circuit.55
While the new Code is explicit in many respects with regard to the

tax treatment of corporate distributions, it appears that the same un

certainty prevails under the new Code with respect to distributions of

appreciated property as under the old Code. This is so because Section
301 of the new Code dealing with corporate distributions is derived from
Section 115 of the old Code, and Section 316(a) of the new Code defines
"dividends" in almost the same language as did Sections 115(a) and (b)
of the old Code. Thus, as resolution of the problem formerly revolved
around the two conflicting analyses of Sections 115(a), (b), and (j), set
forth above, it will henceforth be determined under Sections 301 and

316(a) which are no more specific in such regard.
Section 301(b) specifies that the "amount" of a distribution by a

corporation in the case of an individual shareholder shall be the fair
market value of property other than money;56 and in the case of a

corporate shareholder, the "amount" of a distribution other than of

money shall be the lesser of the fair market value or the adjusted basis
to the distributing corporation.57 Under Section 301(c) that portion of
the amount distributed which is a dividend as defined in Section 316 is
53 See, for example, Paul, Selected Studies in Federal Taxation 174-176 (2d Series,

1938) ; Malloy, Some Tax Aspects of Corporate Distributions in Kind, 6 Tax L. Rev.

57, 74-76 (1950) ; Raum, Dividends in Kind: Their Tax Aspects, 63 Harv. L. Rev. 593

(1950) ; Paul, Ascertainment of "Earnings and Profits" for the Purpose of Determining
Taxability of Corporate Distributions, 51 Harv. L. Rev. 40 (1937).

54 Commissioner of Int. Rev. v. Godley's Estate, 213 F.2d 529 (3d Cir. 1954), cert.

denied, 23 U.S.L. Week 3111 (Oct. 19, 1954); Cornmissioner v. Hirshon Trust, 213 F.2d

533 (2d Cir. 1954), cert, denied, 23 U.S.L. Week 3111 (Oct. 19, 1954).
66 Equitable Securities Corp. v. United States, 122 F. Supp. 722 (M.D. Tenn. 1954).
B� Int. Rev. Code (1954) � 301(b)(1)(A).
� Int. Rev. Code (1954) � 301(b)(1)(B).
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taxed as a dividend,58 that portion which is not a dividend is applied
against the shareholder's adjusted basis for his stock,59 and the excess

is treated as gain from the sale or exchange of property.60 Hence the
extent to which a distribution-in-kind will result in dividend income
depends, as before, upon the extent to which it is "out of earnings or

profits."
True, Congress has removed any lingering doubt61 as to whether or

not the distributing corporation realizes recognizable gain on the distribu
tion of appreciated property by enacting into law62 what had been gen
erally thought to be the rule of General Utilities Co. v. Helvering63�viz.,
a corporation does not realize gain by reason of a property distribution
even though the value of the property distributed may exceed its cost

to the corporation.64 Likewise it is true that Congress has specified in the
new Code that on a distribution of property the earnings and profits of
the distributing corporation shall be reduced by the adjusted basis of the

property.65
The report of the Ways and Means Committee of the House66 clearly

indicates that its members interpreted existing law to hold that there
could be no dividend in an amount greater than available earnings and

profits�the holding of the Tax Court in the cases decided by it67 and
the usual taxpayer argument referred to above. The report states that

"existing law is clarified ... to provide in effect for reduction of earnings
and profits by the 'investment' of the corporation in the property, i.e.,
its adjusted basis to the distributor."68 The report also remarked that:

58 int. Rev. Code (1954) � 301(c)(1).
59 Int. Rev. Code (1954) � 301(c)(2).
�o Int. Rev. Code (1954) � 301(c)(3)(A).
61 By reason of the procedural points involved in the case and the alternative argu

ments presented to the Court, the scope of the holding in General Utilities Co. v. Helver

ing,, 296 U.S. 200 (1935), on this point was not clear.
62 Int. Rev. Code (1954) I 311(a)(2).
63 296 U.S. 200 (1935).
64 Two exceptions to the rule are set forth, the first concerning the distribution of

LIFO inventory (� 311(b)), and the second where the property distributed is subject
to a liability in excess of its cost to the distributing corporation (� 311(c)). The Senate

Report also indicates that it is not intended to change the rule of Commissioner of Int.

Rev. v. First State Bank of Stratford, 168 F.2d 1004 (5th Cir. 1948), cert, denied, 335

U.S. 867 (1948), taxing the corporation in an anticipatory-assignment-of-income situation.

Sen. Rep. No. 1622, 83rd Cong., 2d Sess. 247 (1954).
65 Lit. Rev. Code (1954) � 312(a)(3).
66 H.R. Rep. No. 1337, 83d Cong., 2d Sess. (1954).
67 Ida S. Godley, 19 T.C. 1082 (1953).
68 H.R. Rep. No. 1337, 83d Cong., 2d Sess. A94.(1954).
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... the determination of the amount of earnings and profits, for the purpose
of ascertaining the extent to which such distribution would constitute a dividend
under section 301 and section 312(a) shall be made by reference to the fair
market value of the property received by the shareholder and the earnings
and profits of the corporation at the time of the distribution.69

The report gives as an example a distribution of property with an

adjusted cost of $100 and a fair market value of $150 at a time when the

distributing corporation's earnings and profits are $120. The result is
stated to be that the amount taxable as a dividend to an individual would
be $120, and the charge to the distributing corporation's earnings and

profits would be $100.70 Under this view, then, there is no necessary
correlation between the charge to earnings and profits and the amount

taxed as a dividend.71 As the Senate Committee report indicated,72 how

ever, the House report was published prior to the Hirshon and Godley
decisions, and the enactment of Section 312(a) was stated to intend no

implication with respect to distributions under the 1939 Code.73
The decisions in Commissioner of Int. Rev. v. Godley's Estate and

Commissioner of Int. Rev. v. Hirshon Trust14 held that the distribution
to shareholders of appreciated property whose adjusted cost is covered

by earnings or profits results in income to them to the full extent of the
fair market value of the property distributed. With the denial by the

Supreme Court of certiorari in these two cases, it seems likely that the
problem will continue to arise, for these decisions established a rule
which seems inconsistent with the apparent legislative interpretation of

nearly identical language in the 1954 Code. On the other hand, it is not
clear to what extent the legislative reports will be deemed to control the

language of the new law. Thus additional future litigation seems prob
able before the issue is finally decided.

69 Ibid.
70 Ibid.
71 Section 301 requires the anomalous result of shareholders of the same corporation

being required to report as dividends different amounts on account of the same distribution
of property to them. Thus, if the outstanding stock of a corporation is owned equally by
an individual and another corporation and the distributing corporation declares a dividend-
in-kind of property which cost it $50 and was worth $100 at the time of distribution, at
which time the distributing corporation had earnings of $80, the individual shareholder
would apparently report $40 as a dividend, while the corporate holder of the same number
of shares would apparently report $25.

72 Sen. Rep. No. 1622, 83d Cong., 2d Sess. 248 (1954).
73 Ibid.
74 213 F.2d 529 (3d Cir. 1954) ; 213 F.2d 533 (2d Cir. 1954).
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FEDERAL LEGISLATION
COMPULSORY LICENSING OF PATENTS UNDER THE

ATOMIC ENERGY ACT OF 1954

On August 30, 1954, the President signed the Atomic Energy Act.1
Certain provisions in this Act permit private industry to own atomic
energy facilities and to participate in prescribed areas of this important
field. The prior Act of 1946,2 which the present Act replaces, provided
for a complete monopoly by the Government in the production and

ownership of fissionable materials. It created what one of its drafts
men called "an island of socialism in a sea of private enterprise."3 The

only area left open for private exploitation was that of research and

development in nuclear energy. Within this area patents could be ob
tained only in the non-military field, and even then they were subject
to compulsory licensing.
The present Act, although admitting private industry into the non-

military sphere of atomic energy development, failed to destroy the
"island of socialism" which had been created by its predecessor. By in

cluding a provision for the compulsory licensing of privately-owned
patents, it sets forth a policy which is directly opposed to the private
enterprise aspect of the patent system as it has developed in this country.
Although many proposals for some form of compulsory licensing had

been submitted to past Congresses and were often subjected to lengthy
hearings and consideration,4 not one was ever enacted.5 The Second Ses
sion of the 83d Congress did not see fit to follow this precedent, how-

1 Pub. L. No. 703, 83d Cong., 2d Sess. (Aug. 30, 19S4).
2 60 Stat. 755 (1946), 42 U.S.C. � 1801 (19S2).
3 Cavers, "The Atomic Energy Act of 1954," Scientific American, November, 1954, p. 31.
4 S. 300, 45th Cong., 1st Sess. (1877) ; H.R. 8776, 62d Cong., 1st Sess. (1911) ; S. 2116,

62d Cong., 1st Sess. (1911) ; H.R. 26185, 62d Cong., 2d Sess. (1912) ; S. 2303, 77th

Cong., 2d Sess. (1942) ; S. 2730, 77th Cong., 2d Sess. (1942) ; H.R. 1371, 78th Cong., 1st

Sess. (1943). For committee hearings on various compulsory licensing proposals, see

Hearing before House Committee on Patents on H.R. 23417 (Oldfield Revision and Codi
fication of the Patent Statutes), 62d Cong., 2d Sess. (1912); Hearing before House Com
mittee on Patents (Oldfield Revision and Codification of the Patent Laws), 63d Cong.,
2d Sess. (1914) ; Hearings before Senate Committee on Patents on S. 3325 and S. 3410,
67th Cong., 2d Sess. (1922) ; Hearings before House Committee on H.R. 1666, 9259, and
9815 (Compulsory Licensing of Patents), 75th Cong., 3d Sess. (1938).

5 The compulsory patent provision in the Act of 1946, supra note 2, was largely in
effective because of the extent of the Government monopoly. Furthermore, no patent was

ever licensed under it.
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ever, and during the summer days in Washington passed the present
law containing a provision which shatters over 160 years of precedent
in patent law.
Dean John H. Wigmore stated in the Foreword to a book on patent

law:

The author's introductory chapter of course outlines the history and the

theory of that beneficent institution, the patent for industrial invention. As to
the theory of it, I take the opportunity to intrude my personal opinion, that
neither Courts nor treatise-writers have been radical enough in defending the

legitimacy of the "monopoly" in a patent, as distinguished from the ordinary
trade-monopoly.6

The writer shares this view and believes that it is the lack of stress

upon the theory of the patent system and from whence it came that
has led to the passage of the provision for compulsory licensing in the
Atomic Energy Act.
Article I, Section 8, Clause 8 of the Constitution of the United States

provides that "the Congress shall have power ... to promote the

Progress of Science and useful Arts by securing for limited Times to

Authors and Inventors the exclusive Right to their respective Writings
and Discoveries."

By this provision the men who wrote the Constitution established in

Congress the plenary power to legislate upon the subject of patents.7
The purpose of the provision is to promote the progress of science and
useful arts in order that the public may be benefited thereby.8 The
method by which the benefit is to be achieved is the securing or grant
ing of an exclusive right for a limited time. The question is, what ex
actly is meant by the term, "exclusive right"?
It is significant that the Founding Fathers in providing for the estab

lishment of a patent and copyright system did not employ the words

"patent" and "copyright" since both words were common to the law at

the time of the Constitutional Convention and were contained in the

proposed provisions submitted to the Committee of Detail.9 Although
it is not apparent from the available historical sources on the Conven
tion if any one person is to be credited with the authorship of the patent
clause nor what were in fact the reasons for the choice of terminology,
it is apparent that what the authors did was to employ the words

6 Wood, Patents and Antitrust Law, p. vii (1942).
7 McClurg v. Kingland, 1 How. 202 (U.S. 1843).
8 Pennock v. Dialogue, 2 Pet. 1 (U.S. 1829).
� 2 Farrand, Records of the Federal Convention of 1787, 321-322 (1911).
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cornmonly used to define "patent" rather than to use the word itself.
A dictionary published in 1770 defined "patent" as follows: "A writ

conferring some exclusive right or privilege."10 Other dictionaries of
that period and those of today contain like definitions. The same dic

tionary defined "exclusive" as "Having the power of excluding or deny
ing admission" and "The act of debarring from any privilege."11 A

right as used in this context was defined as being "That which justly
belongs to one."12
The above literal meaning of "exclusive right" was borne out by the

early decisions of the Supreme Court. In 1852 the Court stated: "The
franchise which the patent grants consists altogether in the right to
exclude every one from making, using, or vending the thing patented,
without the permission of the owner."13 Thus the patent is not a grant
to the inventor of a right to make, use, or sell his invention; for this
he already possessed. What it does give him is the right to exclude
others from so doing which he would not have been able to do in the
absence of the statute.14
The early patent statutes employed the very words of the Constitu

tion;15 but in 1952, Congress incorporated into the Patent Act language
expressive of the meaning of the term as interpreted by the Supreme
Court. The Act as amended now reads: "Every patent shall contain
... a grant to the patentee, his heirs or assigns, for the term of seven
teen years, of the right to exclude others from making, using, or selling
the invention throughout the United States. . . ,"16
There have been other revisions from time to time since the first

patent statute was enacted in 1790, but never has Congress provided
for the securing of anything different from, or less than, an exclusive
right as defined above. The problem which underlies the question of
the constitutionality of compulsory licensing of patents in general is
whether Congress has the power to grant something other than an ex

clusive right.
There are those who argue in the affirmative. The reasoning which

10 2 Johnson, A Dictionary of the English Language (4th ed. 1770).
" 2 Id.
12 1 Id.
13 Bloomer v. McQuewan, 14 How. 539 (U.S. 1852) .

14 Bauer v. O'Donnell, 229 U.S. 1 (1913).
15 The first patent statute, enacted April 10, 1790, used the words "sole and exclusive

right." 1 Stat. 110 (1790). The second statute, enacted February 21, 1793, contained the
words "full and exclusive right." 1 Stat. 321 (1793).

16 66 Stat. 804, 35 U.S.C. � 15 (1952).
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is relied upon to substantiate their argument is simply that Congress
having the power to grant an exclusive right may grant a lesser right.
The argument is best exemplified by a statement in a recent publica
tion on the Constitution:

The exclusive right which Congress is authorized to secure to authors and
inventors owes its existence solely to the acts of Congress securing it, from
which it follows that the rights granted by a patent or copyright are subject
to such qualifications and limitations as Congress, in its unhampered consulta
tion of the public interest, sees fit to impose.17

It is true that the exclusive right owes its existence to the acts of Con

gress in that if there were no patent laws there could be no exclusive

right, but it does not follow that the right is subject to such qualifica
tions as Congress sees fit to impose.
The editor cites as an authority for his assertion the statement in

Wheaton v. Peters "... that when the legislature are about to vest an

exclusive right in an author or an inventor, they have the power to pre
scribe the conditions on which such right shall be enjoyed. . . ."18 It is
obvious that the Court was speaking of conditions precedent to the grant
which must be met before the inventor is entitled to the right. The
truth of this is borne out by the further words of the Court: "and [that]
no one can avail himself of such right who does not substantially com

ply with the requisitions of the law."19 The conclusion of Corwin that
the conditions could go to the nature of the right results from an errone

ous interpretation of the Court's language and a failure to recognize the
limitations of the power granted to Congress.
The power given to Congress in the patent clause is the power to pro

mote the progress of science and useful arts. "But, unlike most of the

specific powers which Congress is given, that grant is qualified."20
Congress in exercising that power can secure the right only for a limited
time, and then only for "discoveries." But what is more important, it
can secure only an exclusive right. This is so because the Founders did
not leave to the discretion of Congress how the progress of science was

to be promoted. On the contrary, the Constitution directs that if Con

gress elects to exercise this power, it is to do so by the securing of a

17 The Constitution of the United States: Analysis and Interpretation 274 (Corwin
ed. 19S2).

18 8 Pet. S91, 663 (U.S. 1834).
19 Ibid.
20 A. & P. Tea Co. v. Supermarket Corp., 340 U.S. 147, 1S4 (1950). See also Paper

Bag Patent Case, 210 U.S. 405 (1908).
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right to exclude others. There is no provision for the granting of a

right upon a condition which destroys the power of exclusion. To main
tain otherwise is to render the words "by securing . . . the exclusive
right" meaningless.
If the Constitution read, as it might well have: "Congress shall have

power to promote the progress of science and useful arts" or "Congress
shall have power to establish a patent system," Congress would then
be free to choose any means they deemed fit to achieve the objective.
But the Constitution does not read in that manner. It expressly provides
what means shall be employed to achieve the objective. Because of the

particular wording of the clause, once Congress elects to exercise its

power, it must do so by the granting of an exclusive right for a limited
time to inventors for their inventions. Congress has no authority in the

patent clause to do otherwise.
Under the interpretation of the patent clause as set out above, for

Congress to provide that the owner of a patent be compelled to license
his invention to others is, unless justified by some superior power, an

unconstitutional invasion of the right to exclude others. A patent attor
ney in summing up an article on the origin of the patent clause suc

cinctly makes this point:
. . . The words finally chosen for the Constitution seem to allow no limita
tions on the "exclusive" right such as requirements for working or compulsory
licenses. It seems clear that it would be unconstitutional for Congress to en

deavor to provide for either type of Umitations in either patents or copy
rights.21

It is evident, by the passage of the compulsory licensing provision in
the Atomic Energy Act of 1954, that the majority of the members of
the past Congress either did not share these views or, assuming that

they gave consideration to all the legal ramifications of the provision,
felt that there were extraneous circumstances, which justified its passage
in the public interest. We now turn to a consideration of the particulars
of that provision.
The Atomic Energy Act of 1954 permits an inventor to patent any

invention useful in the production or utilization of special nuclear ma
terial or atomic energy, excepting those useful solely in the weapons
field. Section 152 adds a further restriction: "Any invention . . . made
or conceived under any contract, subcontract, arrangement, or other

relationship with the Commission . . . shall be deemed to have been

21 Fenning, Origin of the Patent and Copyright Clause of the Constitution, 17 George
town L.J. 109, 116 (1929).
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made or conceived by the Commission. . . ." Finally, Section 153�the
section with which this article is concerned�sets forth the two pro
cedures for the compulsory licensing of any patent obtained pursuant
to the Act.

First, if the Commission upon a hearing determines that the patent
is "affected with the public interest," which it may do if it finds that
"the invention ... is of primary importance in the production or utiliza
tion of special nuclear material or atomic energy" and "the licensing of
such invention ... is of primary importance to effectuate the policies
and purposes of this Act," then the Commission is automatically licensed
to use the invention covered by the patent. Thereafter "any person
may apply to the Commission for a nonexclusive patent license to use

the invention . . . , and the Commission shall grant such patent license to
the extent that it finds that the use of the invention ... is of primary
importance to the conduct of an activity under this Act."
Where a patent has not been declared to be affected with the public

interest, Section 153 provides that "Any person (engaged in an author
ized activity) may at any time make application to the Commission for
a patent license for the use of an invention . . . useful in the production
or utilization of special nuclear material or atomic energy covered by
the patent." If after a hearing the Commission finds that the invention
is of primary importance in the production or utilization of special nu
clear material or atomic energy; that the licensing is of primary im

portance to the conduct of activities of the applicant; that such activi
ties are of primary importance to the furtherance of policies and pur
poses of the Act; and that the applicant cannot otherwise obtain a

patent license from the owner, the Commission shall license the appli
cant.

Subsection (g) makes provisions for the payment of a reasonable
royalty fee by the licensee to the owner of the patent; and Subsection
(h) provides: ". . . this section shall apply to any patent the applica
tion for which shall have been filed before September 1, 1959." (Note
that the time limit applies to both provisions for compulsory licensing and
not the latter subsection alone as one writer has so interpreted it.22 The
words of the statute are "this section" meaning the entire Section 153
and not merely some of its subsections.)

Some insight into the purpose of these provisions may be gained from
the legislative history of the Act. President Eisenhower in his message to

Congress on February 17, 1954, declared:
22 The Atomic Energy Act of 19S4, 16 N.A.M. Law Digest 33, 40 (19S4).
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. . . considerations of fairness require some mechanism to assure that the limit
ed number of companies, which as Government contractors now have access

to the program, cannot build a patent monopoly which would exclude others
desiring to enter the field. I hope that participation in the development of
atomic power will have broadened sufficiently in the next 5 years to remove the
need for such provisions.23

It is clear from a reading of the Congressional Record that this

message was the impetus to the provision for compulsory licensing. It
will be noted that the time limit suggested by the President was the one

adopted by Congress. The purpose of the provision (and of those
who requested an even more stringent measure) was to prevent a patent
monopoly from arising. It should go without saying that the nobleness
of an objective does not justify the use of an unconstitutional means to

achieve that end. In any event, it further appears that there was some

skepticism whether to include the provision at all. The members of the

Joint Committee refrained from eliminating the provision, at least in

part, because of a threatened "talkathon" or "process of education" in
the Senate should it be excluded.24 In addition, the Managers on the

part of the House agreed to it (after the House had previously voted
203 to 159 to exclude the provision) only upon the condition that the

patent problem would be reopened and fully studied at the next session
of Congress.25
It seems rather unfortunate that legislation which reverses 160 years.

of precedent and limits the rights traditionally granted to inventors
should be passed under such conditions. The mere fact that Section 153 is

well-hedged in such highsounding terms as "affected with the public
interest" and "primary importance" does not, of course, render it any
less a provision for compulsory licensing. It is still an encroachment
upon the rights of a property owner.

If a statute requiring the owner of a patent to license the invention
covered by the patent to others is subject to such grave constitutional
doubts, how is it that the lawmakers enacted the present provision in the
Atomic Energy Act? It is submitted that Congress while attempting to

reach a legitimate goal�namely, prevention of the acquisition of a mo

nopoly in the important field of atomic energy�not only erroneously
assumed that they were free to determine in this particular instance
how the progress of science and useful arts could best be promoted, but
also ignored the basic theory of the patent system and how it operates.

23 100 Cong. Rec. 1830 (Feb. 17, 19S4) .

2* 100 Cong. Rec. 14044 (Aug. 17, 19S4).
25 H.R. Rep. No. 2666, 83d Cong., 2d Sess. Si (19S4).
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Although the early patents in England were occasionally granted for
discoveries or inventions (for something hitherto unknown to the world),
they were more often granted to an individual for bringing an industry
into the realm which was not new but very likely had been developed
elsewhere.26 The grant took the form of a monopoly consisting of the
exclusive right to make or sell the commodities covered by the grant
for a limited period of years. The freedom from competition assured

by the grant made it extremely profitable for manufacturers to estab
lish and carry on their businesses within England, and the public in turn

would be benefited by the increase in industries.
The system of monopolies arising from such grants, despite its sup

posed benefits, became so abused and aroused so much criticism that
some legislative action was necessary. In 1623, Parliament enacted the
Statute of Monopolies declaring all monopolies void.27 However, letters
patent for the "sole working or making of any manner of new manu

factures" within the realm were excluded from the Act.28 Actually the
Statute was merely declaratory of the common law29 as expressed by
the King's Bench eight years prior to its enactment:

The king . . . may make ordinances . . for the government of any trade;
but thereby they cannot make a monopoly, for that is to take away free-trade
which is the birthright of every subject. . . .

But if a man hath brought in a new invention and a new trade within the

kingdom, in peril of his life, and consumption of his estate and stock, etc., or

if a man hath made a new discovery of any thing, in such cases the King of
his grace and favor, in recompence of his costs and travail, may grant by char
ter unto him, that he only shall use such a trade or traffic for a certain
time . . [spelling modified.]30

Thus, although by common law and statute monopolies were unlaw

ful long before the Constitutional Convention, it was recognized at an

early date that the reward to the inventor or to the introducer of a new

industry within the kingdom in the form of a monopoly limited in time

was exceptional. The reason for the difference in treatment is obvious:
whereas monopolies in the common sense of the term were contrary to

the public interest because they took away from the public free trade
and competition to which it had an existing right, monopolies for a

26 Rhodes, Elements of Patent Law 1 (1949).
27 21 Jac. I, c. 3 (1623).
2� Id. � 6.
29 Wood, Patents and Antitrust Law 9 (1942).
30 The Clothworkers of Ipswich Case, Godb. 252, 1 Abb. Pat. Cases 6, 78 Eng. Rep.

147 (K.B. 1615).
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limited time created by letters patent benefited the public interest be
cause they provided a reward which would act as an incentive to dis
closure of the invention, which was something newly created by the in
ventor to which the public had no existing right. Furthermore, monopo
lies created by letters patent terminated at the end of the limited time,
and the invention passed into the possession of the public.
Under the patent system as it developed in this country, letters patent

could be issued only for inventions which were discoveries of something
new. With this development the theory behind the grant changed. For

merly no disclosure was required since letters patent were given as a

reward for something already known to the public�i.e., the introduc
tion of an industry. But when letters patent were granted for something
new of which the public had no knowledge, disclosure of the invention
was exacted in return for the reward.81
The issuing of a patent today is a contract between the inventor on

the one hand and the public represented by the Government on the
other.32 The Government promises to give the inventor the exclusive

right to make, use, and vend for seventeen years in return for the dis
closure to the public of the invention.33 The benefit to the public of

any particular invention comes after the expiration of the patent.34 The
benefit of the patent system as a whole�i.e., the progress of science and
useful arts�does not and is not supposed to result from the use of any
one patented invention during the limited time of the grant; rather it
results from the increase in research, experimentation, and technological
advancement occasioned by the stimulus of the reward awaiting the in
ventors.

Compulsory licensing is contrary to the theory of the patent system.
By delimiting the reward, it correspondingly delimits the incentive or

stimulus to invent. It may prompt an inventor to keep his invention se

cret rather than to disclose it. Thus the public may lose the benefit of
his genius forever, rather than for a mere seventeen years. And the loss
would go beyond the particular invention since the chain effect of the
present patent system�whereby inventors attempt to achieve by some

31 Wood, Patents and Antitrust Law 11 (1942).
32 Geier, Patents, Trade-Marks and Copyrights 6 (1932).
33 Ballard, Patents, Progress and Prosperity, 36 J. Pat. Off. Soc. 93 (1954).
34 Beidler v. United States, 253 U.S. 447 (1920). "[T]he benefit which the Govern

ment intended to secure was not the making or use of the patent for the benefit of the

public during the seventeen years of the grant except as the patentee might voluntarily
confer it from motive of gain, but only the benefit of its public use after the grant ex

pired." Crown Co. v. Nye Tool Works, 262 U.S. 24, 34-35 (1922).
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other patentable means the same result produced by an existing patent
or to apply its principle to other uses�would also be broken.
The writer seriously wonders if the members of Congress considered

all these points in addition to the constitutional problem; or whether

they were too preoccupied with the goal of preventing certain privi
leged companies from obtaining a patent monopoly in the field of atomic

energy to give much thought to the consequences of their act. The com

pulsory licensing provision, where it is limited to a duration of five years,
may not have any adverse effect on the technological advancement in the
atomic energy field; in fact, it might very well enhance its advance
ment. Nevertheless, it is a dangerous precedent that tends to under
mine the present patent system and encroaches upon the rights of indi
viduals to their property. In the latter case, there is no such thing as

a minor encroachment. What today is a small opening in the dike, is
tomorrow an immense aperture.
The point remaining to be discussed is whether the provision, although

contrary to the patent clause and the theory of the patent system, is con

stitutionally justifiable upon some other ground.
There are those who argue that since all the Constitution requires

is the grant of an exclusive right for a limited time any discussion of
the constitutionality of compulsory licensing is purely academic since
Congress could pass an act limiting the time to the briefest interval.35
Clearly such an argument is not applicable in this instance, for the pro
vision in the Atomic Energy Act does not merely limit the duration of
the grant but goes directly to the nature of the right to exclude others.
There are those who would justify compulsory licensing in instances

where the invention covered by the patent was not being used on the

ground that it could not have been the purpose of the Founders in pro
viding for the promotion of the progress of science and useful arts

to allow non-use.38 Mr. Justice Douglas wrote in a dissenting opinion:
"It is difficult to see how that use can be reconciled with the purpose
of the Constitution 'to promote the progress of science and the useful
arts.' Can the suppression of patents which arrests the progress of

technology but for a limited time only be said to promote that prog
ress?"37 Yes; for as has been pointed out above, it is not the use of

35 Wood, Patents and Antitrust Law 195 (1942). See Mow, The Patent Grant c. 3

(1950).
36 Schecter, Would Compulsory Licensing Be Unconstitutional, 22 Va. L. Rev. 287

(1936).
37 Special Equipment Co. v. Coe, 324 U.S. 370, 383 (1945).
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the patent during its limited existence that is to promote the progress of

science; it is the disclosure of the invention, which assures the public
of the use of the invention after the expiration of the limited time, and
the increase in research and invention which are to bring about that

promotion. Furthermore, it is Congress who is to do the promoting by
providing a stimulus to invention in the form of an exclusive right, not
the patentee by the use of his invention.
Others may assert that the development of compulsory licensing as

a judicial remedy in civil antitrust actions justifies corresponding legis
lative action. At first neither non-use38 nor mis-use39 of a patent was a

valid defense in a suit for infringement of the patent. Although the
former rule was reaffirmed as recently as 1945,40 the latter has been
overruled. As the law stands today, an owner of a patent cannot re
strain infringement of it if it is being used in violation of the antitrust
laws.41 The next step by the courts in this development was to compel
the patent owners who had stifled free-trade and competition by means

of patent pools and cross-licensing to license those patents to others for
reasonable royalties. The Supreme Court in 1945 refused to take the
next step and compel a patent owner to dedicate the patent to the pub-
He no matter how much he may have abused the grant in the past.42 Two

years later in affirming a decree requiring compulsory licensing on a

royalty basis, the Court, in an opinion by Mr. Justice Burton, said:
. . we feel that, without reaching the question whether royalty-free

licenses or a perpetual injunction against the enforcement of a patent
is permissable as a matter of law in any case, the present decree repre
sents an exercise of sound judicial discretion."43
Although the District Court for the Southern District of New York

could find nothing in the above language to justify a change in the law,44
in 1953 the district court in New Jersey reached a different conclusion:

The foregoing language certainly casts a shadow on the ruling in the Hartford

38 Paper Bag Patent Case, 210 U.S. 405 (1908).
89 Radio Corporation of America v. Hygrade Sylvania Corporation, 10 F. Supp.

879 (D.N.J. 1934).
"The law is too well settled to question the general rule that an allegation in a suit

for infringement of a patent ... to the effect that the plaintiff is a party to an unlawful
combination does not constitute a defense." Id. at 881.

40 Special Equipment Co. v. Coe, 324 U.S. 370 (1945).
41 Morton Salt Co. v. Suppiger Co., 314 U.S. 488 (1942).
42 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945).
48 United States v. National Lead Co., 332 U.S. 319, 338 (1947).
44 United States v. Imperial Chemical Industries, 105 F. Supp. 215 (S.DJSf.Y. 1952).
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Empire case as being a hard and fast determination against royalty free license,
and suggests, if indeed it does not invite, the application of such a measure

when and where the circumstances of patent abuse prescribe it.45

Whereupon the judge entered a decree requiring that the patents in

question be dedicated to the public.46
Compulsory licensing by the courts cannot serve as a precedent for

compulsory licensing by the legislature, for the two are distinguishable.
The court in a civil antitrust suit brought by the Government sits as a

court of equity and is acting in personam. Its decree works directly on

the owner of the patent and only indirectly on the patent itself.
This may be a nice distinction, but it is one that is common to the
law. For example, it is well established that although a court

of one state cannot directly effect land situated in another juris
diction, it can, nevertheless, indirectly effect that land by operating
through the owner of the land if he is properly before the court. Any
such action by a court in the case of patents is ancillary to its decree
to take away the fruits of a violation of the law; whereas congressional
action requiring compulsory licensing is a direct Hmitation upon the

patent grant.
If the interpretation of the Constitution expressed earlier is correct,

Congress under the qualified power granted to it in the patent clause
cannot enact a general patent statute providing for the compulsory
licensing of patents, since the patent owner would no longer have the

right to exclude others from making, using, and selling his invention
covered by the patent. Be that as it may, the Atomic Energy Act of
1954 presents at least two factors which seem to defy any denial of a

congressional authority to regulate and qualify the granting of patents
in the field of atomic energy. In the first instance, an almost over

whelming public interest is present. Second, for the past decade the

Government has maintained a monopoly whereby it has excluded the ac

quiring of patents in the field. Thus it would seem that the Govern
ment could now allow patents to be obtained, but upon prescribed
conditions.
There is no question but that Congress can exclude entire fields from

the patent act. However, when it decides to open up that field and
allow patents to be obtained therein, it must do so in conformance with

46 United States v. General Electric Company, 115 F. Supp. 835, 843 (D.NJ. 1953).
46 It is interesting to note, in view of the constitutional issue pointed out by the Su

preme Court and the conflict of opinion between the two district courts, that no appeal
was taken in the General Electric case.
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its constitutional powers. The present Act permits an inventor to obtain
a patent but then provides that, under certain circumstances, he shall
be required to license others to use it. From whence does the authority
stem to attach such a condition to the right to exclude others as is set

forth in the patent clause?
Technically speaking there is no "police power" in the Federal Gov

ernment since it is one of enumerated powers; yet there are practical
applications, as witness the power of regulation which stems from the
interstate commerce clause. However, in the instance of patents, the

power is not so broad as it is with interstate commerce. The patent
clause sets forth express qualifications to the power therein granted to

Congress. Congress cannot circumvent those qualifications by an exer

cise of that very power under the guise that it is in the public interest.
It is submitted that the section of the Act under consideration, be

cause of the strong element of public interest, might be sustained upon
the ground that it is a valid exercise of eminent domain. The power of
eminent domain is what might be termed a sine qua non of a sovereign;
and it exists even in the absence of constitutional authority. All private
property is subject to it.47 That an invention secured by a patent is

property of the owner of the patent is a well-established rule of law.48

Therefore, like any other private property it may be confiscated by a

valid exercise of the power of eminent domain. However, "the govern
ment has no more power to appropriate a man's property invested in a

patent than it has to take his property invested in real estate merely
because it created the property right."49
The Fifth Amendment of the Constitution provides that no private

property shall be taken for public use without just compensation. Thus
there are two limitations placed upon the pre-existing power: there
must be just compensation, and the taking must be for a public use.

Although there are several difficulties, in justifying the Atomic Energy
Act on this ground�the property is being used by private individuals for
private gain, the compensation is being paid by private individuals in
the form of royalties, and the private individuals may apply for the prop
erty�it might well be sustained under the broad language of the Su
preme Court in recent years regarding private property rights. Witness,
for example, the opinion in a very recent zoning case:

Subject to specific constitutional limitations, when the legislature has spoken
47 United States v. Lynah, 188 U.S. 445, 465 (1903).
48 Cammeyer v. Newton, 94 U.S. 225 (1877).
49 Solomons v. United States, 137 U.S. 342 , 346 (1890).
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the public interest has been declared in terms well-nigh conclusive. In such
cases the legislature, not the judiciary, is the main guardian of the public needs
to be served by social legislation. . . .

Once the object is within the authority of Congress, the means by which it
will be attained is also for Congress to determine. Here one of the means is
the use of private enterprise for redevelopment of the area.

Appellants argue that this makes the project a taking from one businessman
for the benefit of another businessman. But the means of executing the project
are for Congress and Congress alone to determine, once the public purpose
has been established.

The rights of these property owners are satisfied when they receive that just
compensation which the Fifth Amendment exacts as the price of the taking.50

Of course, the case is distinguishable in that it involved an action by
Congress in its capacity as a state legislature over matters arising in the
District of Columbia. Nevertheless, it is evidence of the waning of the

right of an individual to his private property; and it indicates that the
Court might uphold the public interest as avowed by Congress when it
comes into apparent conflict with the limited monopoly of the patent
grant.
The provision in the Atomic Energy Act is the result of a determina

tion by Congress, upon an apparent conflict between the normal patent
procedure and the public interest, that in this particular instance the

public interest would be defeated by creating a patent monopoly which
would allegedly impede the overall advancement of technology in the

development of atomic power. Whether the determination is a correct
one is a matter of conjecture. Certainly it is contrary to the concept
upon which the patent system is based. Nevertheless, it is doubtful that
the Supreme Court would upset it as an expression of the public inter
est and as the use of the congressional power of eminent domain.
In providing for the creation of a patent system, the men who wrote

the Constitution laid the foundation upon which it was to be erected

by directing Congress to grant to inventors the right to exclude others
from using their inventions. They provided for the granting of such a

right because they recognized that the public interest would be benefited

by the promotion of the progress of science and useful arts occasioned
by the incentive to invent. The past Congress has determined that the

public interest would not be benefited thereby in the field of atomic

energy; and, contrary to the directive of the patent clause, it has pro-

60 Berman v. Parker, 75 Sup. Ct. 98 (1954).
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vided that the right to exclude others may be taken away from the

patentee.
Whether such a taking is a valid exercise of the power of eminent

domain in view of the aforesaid objections and the apparent fact that
the members of Congress were not aware that they were exercising that

power is a question the answer to which rests ultimately with the

Supreme Court.
It is submitted that should a case reach the Court involving this

question, the private rights of individuals would again give way to the

public interest. Another landmark will be established; 160 years of

patent law will be reversed; and Congress will be free to provide for
the compulsory licensing of patents in any field, if it determines that the

public interest would be best served by so doing. The "island of social
ism" which the first Atomic Energy Act created is indeed still with us.

And should the provision for compulsory licensing in the present Act
be sustained, as appears likely, it may well serve as a precedent for the
further restriction of private property rights in other industrial fields.

DONALD A. SPEAR



NOTES
UNFAIR LABOR PRACTICES: PRIVATE RIGHTS AND

STATE COURTS

Of all the current problems in labor law, few have been as prolific
of discussion and disagreement as the existence and extent of the juris
diction of state courts over controversies which involve unfair labor prac
tices.1 One issue within this field, particularly acute since the decisions
in Garner v. Teamsters Union2 and United Workers v. Laburnum Corp.?
is the effect of a declination of jurisdiction by the National Labor Rela
tions Board. If the Board could exercise jurisdiction, but declines to do

so, may a state court take jurisdiction, apply the unfair labor practice
provisions of Taft-Hartley, and grant either an injunction or damages?
The answer "Yes" is tempting. If state courts are denied such juris

diction, there will unquestionably be a procedural "No-Man's Land"
under Taft-Hartley, since there will be no tribunal for the adjudication
of unfair labor practices which the NLRB has declined to prevent.4
As convenient, however, as such an answer would be, it is the purpose
of this Note to show that it must be rejected.5

1 These practices are denned in � 8 of the National Labor Relations Act, 49 Stat. 452

(1935), 29 U.S.C. � 158 (1946), as amended, 61 Stat. 140 (1947) (Labor Management
Relations Act), 65 Stat. 601 (1951), 29 U.S.C. � 158 (1952). For convenience' sake, these
provisions will be referred to in the body of this Note as � 8 of Taft-Hartley.

So much has been written on the substantive and remedial aspects of � 8 of Taft-

Hartley that it would require too much space to list all the important articles here. A

few of the more current are Cox, Federalism in the Law of Labor Relations, 67 Harv.

L. Rev. 1297 (1954) ; Hays, Federalism and Labor Relations in the United States, 102

U. of Pa. L. Rev. 959 (1954) ; Rose, The Labor Management Relations Act and the State's
Power to Grant Relief, 39 Va. L. Rev. 765 (1953), which should be read with its sequel,
Garner v. Teamsters: The Supreme Court and Private Rights, 40 Va. L. Rev. 177 (1954) ;

Roumell and Schlesinger, The Preemption Dilemma in Labor Relations, 18 U. of Detroit

L.J. 17 (1954).
2 346 U.S. 485 (1953).
3 347 U.S. 656 (1954).
4 The emphasis given to the treatment of state court jurisdiction in this Note is not

meant to imply that there is any difference in the problem with respect to federal dis

trict courts. State courts are mentioned by preference because the issue has arisen most

frequently in their regard. For cases in federal courts involving this question, see Schatte
V. International Alliance, etc., 182 F.2d 158 (9th Cir. 1950), cert, denied, 340 U.S. 827

(1950) ; Amazon Cotton Mill Co. v. Textile Workers Union, 167 F.2d 183 (4th Cir. 1948) ;

United Electrical R. & Mach. Workers v. LB. of E. Workers, 115 F.2d 488 (2d Cir. 1940).
5 This Note does not deal directly with the extent to which state legislative jurisdic-

236
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Prior to the decision in the Garner case, the question of the power
of state courts to enforce Taft-Hartley at the suit of private individuals
had arisen most often in proceedings for an injunction against the con

tinuance of an unfair labor practice.6 When such practices threatened
the very life of a business or a union, the need for an expeditious remedy
was compelling. Federal enforcement, however, was both uncertain and
slow. The NLRB could not possibly handle every case that came up,
and took a long time to decide even those which it could manage.7 One
state court went so far as to base its jurisdiction to enjoin conduct
amounting to an unfair labor practice on the ground that proceedings
before the NLRB were attended with such great distance, delay and

expense that parties to a labor controversy would be denied due process
of law, if they were the only remedy available.8
If the conduct which amounted to an unfair labor practice was ac

companied by violence, the traditional police power of the state could,
of course, be invoked to restore public order.9 But if the conduct was

peaceful, it clearly fell within the area regulated by Taft-Hartley and

tion may have been supplanted by Taft-Hartley. The fundamental difference between
this problem and the issue of state court jurisdiction to enforce � 8 of Taft-Hartley is
illustrated by the Garner case and the Laburnum case. In the Garner case, the state

was held powerless, on the basis of either federal or state law, to enjoin peaceful activity
which amounted to an unfair labor practice, and which the NLRB had not declined to

prevent. Garner v. Teamsters Union, 346 U.S. 485, 488, 490, 491, 501 (1953). In the
Laburnum case, the issue was whether the tort common law of the state had been super
seded by the Taft-Hartley Act. United Workers v. Laburnum Corp., 347 U.S. 656, 657

(1954). In Garner, federal law clearly governed the controversy, and the state was pre
cluded from granting an injunctive remedy for its infringement; in Laburnum, state

law governed, and the state, of course, was competent to redress its violation.
6 Perhaps the two most important cases were Montgomery Building & Const. T.C. v.

Ledbetter Erec. Co., 256 Ala. 678, 57 So.2d 112 (1951), cert, dismissed, 344 U.S. 178

(1952), rev'd, 260 Ala. 382, 70 So.2d 809 (1954) ; and Gerry of California v. Supreme
Court, 32 Cal.2d 119, 194 P.2d 689 (1948). For a thoughtful discussion of these and re

lated cases, see Rose, The Labor Management Relations Act and the State's Power to

Grant Relief, 39 Va. L. Rev. 765 (1953). For Mr. Rose's answer to the Garner case, see

his article, Garner v. Teamsters: The Supreme Court and Private Rights, 40 Va. L. Rev.

177 (1954).
7 Recent efforts of the NLRB to accelerate the disposition of cases are reported at 31

Lab. Rel. Rep. (Ref. Man.) 116 (1952-1953) and 32 Lab. Rel. Rep. (Ref. Man.) 80

(1953).
8 Winkelman Bros. v. Teamsters Union, 31 Lab. Rel. Rep. (Ref. Man.) 2016, 2024

(Mich. Sept. 29, 1952).
9 Automobile Workers v. O'Brien, 339 U.S. 454 (1950) ; Auto. Workers v. Wis. Board,

336 U.S. 245 (1949) ; Allen-Bradley Local v. Board, 315 U.S. 740 (1942).
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committed to the adrninistration of the NLRB. Continued applicability
of state labor law and existence of state court jurisdiction were ex

tremely doubtful. The discretion vested in the board to decline to exer

cise its jurisdiction,10 and the jurisdictional standards which the board,
in the exercise of that discretion, had imposed upon itself,11 only com

plicated the controversy.
The decision in Garner v. Teamsters Union12 has partially settled the

issue. The NLRB has primary jurisdiction over controversies in which
injunctive relief is sought against peaceful conduct which amounts to
an unfair labor practice under Taft-Hartley.13 As long as the NLRB
has not made it clear that it will not exercise jurisdiction, and the claim
that an unfair labor practice is involved is not frivolous and dilatory,
state courts enjoy no greater liberty than federal courts to enjoin the

activity which has given rise to the controversy.14 A number of cases

decided in state courts since the Garner opinion was handed down give
full recognition to this limitation on their power.15
Many problems, however, still remain in the field of state court reme

dies for federal unfair labor practices. Specifically, the Supreme Court
has not decided what a state court may do with a controversy over which
the NLRB could, but will not, exercise its jurisdiction.16 This is the

precise problem with which this Note deals.

10 Under the Wagner and the Taft-Hartley Acts, the NLRB "is empowered" to pre

vent unfair labor practices. 49 Stat. 453 (1935), 29 U.S.C. � 160 (1946), as amended, 61

Stat. 146 (1947), 29 U.S.C. � 160 (1952). There has been no square holding by the

Supreme Court that this power is discretionary; but a dictum in Labor Board v. Denver

Bldg. Council, 341 U.S. 675, 684 (1951), declares that declination of jurisdiction by the

board is proper, when "the policies of the Act would not be effectuated by its assertion

of jurisdiction in that case." This statement is too clearly correct for argument.
11 New standards were recently issued in press releases in July, 1954. These may be

found at 34 Lab. Rel. Rep. (Labor-Management) 223, 261 (1954). Some of the NLRB

cases which have involved the application of these standards are Daily Press, Inc., 35

Lab. Rel. Rep. (Labor-Management) 1048 (1954) ; Maytag Aircraft Corp., 35 id. 1056

(1954) ; and Coca-Cola Bottling Co., 35 id. 1131 (1954).
12 346 U.S. 485 (1953).
13 Id. at 490, 501.
i* Id. at 488, 491.
is Montgomery Bldg. T.C. v. Ledbetter Erec. Co., 260 Ala. 382, 70 So.2d 809 (1954) ;

Busch & Sons v. Retail Union of N.J., IS N.J. 226, 104 A.2d 443 (Sup. Ct. 1954) ; Freyd-
berg, Inc. v. International L.G. Wkrs. U, 128 N.Y.S.2d 470 (Sup. Ct. 1954) ; Grimes &

Hauer, Inc. v. Pollock, 119 N.E.2d 889 (Ohio 1954) ; Wichita Falls & Southern R. Co.

v. Lodge No. 1476, 266 S.W.2d 265 (Tex. Civ. App. 1954).
16 Building Trades Council et al. v. Kinard Construction Co., 346 U.S. 933 (1954).
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In a recent study of this same question,17 the thesis has been advanced
that if the NLRB does not cede jurisdiction over unfair labor practices
in a particular area to a state agency, and also declines to exercise its
own jurisdiction (for a reason which does not amount to a positive de
termination that no redress ought to be given in the particular situa
tion18), then the state courts may take jurisdiction, apply Taft-Hartley,
and grant either damages or an injunction.19 One of the most important
reasons given for this position is that, contrary to the situation in the
Garner case, there would be no conflict of remedies.20
The fatal objection to this position is. that there is no private cause

of action under the unfair labor practice provisions of Taft-Hartley. In
the sense in which the term is used in this Note, a "private cause of
action" means a claim which an individual has the right to enforce

through judicial proceedings without the intervention of a prior adjudi
cation by an administrative agency.21 It must be admitted that there is
no express provision for such a private remedy in the unfair labor prac
tice provisions of the statute. As this Note will attempt to show, none
may be implied. Clearly, if there is no private cause of action, it would
not matter that the NLRB had declined jurisdiction, or that there would
be no conflict between state and federal remedies for unfair labor prac
tices. There simply is no justiciable right for the state court to vindi
cate.

Stated in its simplest form, the reason why there are no private causes

of action under � 8 of Taft-Hartley is that the implication of such rights
of redress would conflict with the clear intent of Congress to secure

1T Note, "No-Man's Land" in Labor Relations�A Survey, 43 Georgetown LJ. 67

(1954).
18 This reservation is made necessary by the decision in Bethlehem Co. v. State Board,

330 U.S. 767 (1947). A declination of jurisdiction by the NLRB which amounts to a

positive determination that nothing should be done with regard to the particular contro

versy precludes state action just as clearly as an affirmative exercise of the NLRB's pre
ventive power. The NLRB, however, frequently declines jurisdiction for reasons of

expense and efficiency. This is the type of declination with which this Note deals.
19 Op. cit. supra, n. 17, at 87-94.
20 Id. at 92.
21 Admittedly, this definition of the term has been created for the special purposes of

this Note. The discussion of "private rights" and "public rights" in the Garner case, 346

U.S. 48S, 492-501 (1953), has bared the semantic inadequacy of these terms for precise
analysis of the issues involved. Use of the phrase "private cause of action" to denote

remedial rights of individuals not dependent on enforcement orders of the NLRB b

suggested by the distinction made in the Garner case, 346 U.S. at 501, between "private
initiative" and "official enforcement" in the public interest.
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uniform interpretation and centralized administration of this provision
of the statute through the NLRB. The implication, even when the
NLRB has declined jurisdiction, of private remedies directly enforce
able in state or federal courts would seriously endanger the achieve
ment of this legislative purpose. Unity of the substantive law is no

guarantee of uniformity of application.

Federal Statutes and Private Causes of Action

Although the question was once argued, the power of Congress to

create private causes of action is beyond dispute today.22 The Federal
Government is not Umited to the use of criminal penalties in the enforce
ment of its laws; it may secure the public welfare by compelling wrong
doers to pay damages in private civil suits as well as by putting them
in jail. Whether a particular federal statute does create a private cause

of action is a question of Congressional intent, not of federal power.
There is no difficulty, of course, when Congress expressly provides for

the prosecution of a private civil action, as it did in the Taft-Hartley
Act with regard to injuries sustained as the result of a secondary boy
cott.23 The problem lies in the discernment of Congressional intent
when a federal statute protects or proscribes an activity but says nothing
explicit about the existence of a private cause of action. The law gov
erning the implication of such rights of redress has been developed in
a comparatively recent series of cases. Owing to the importance of an
exact understanding of the doctrine which the Supreme Court has de

veloped in this matter, these cases will now be examined in detail.

Federal Safety Appliance Acts

In Texas & Pacific Ry. Co. v. Rigsby24 a suit involving the Federal

Safety Appliance Acts, the Supreme Court adopted the common law test

for determining which statutes create private causes of action. If a Fed
eral statute prohibits particular conduct for the "especial benefit" of
a particular class, and a member of that class is injured by an act which
violates the statute, he may sue for damages. The right to bring the

private civil suit is implicit in the nature of the statute; it is not neces

sary that Congress should expressly create such a right, and the specifi
cation of a criminal penalty will not prevent its implication.25

22 U.S. ex rel. Marcus v. Hess, 317 U.S. 537 (1943).
23 61 Stat. 158 (1947), 29 U.S.C. � 187 (1952).
2* 241 U.S. 33 (1916).
25 Id. at 39, 40.
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In reaching its conclusion that � 2 of the amendment of 19 1026 to the
Federal Safety Appliance Acts27 created a federal cause of action, the
Supreme Court was aided by two other provisions of the statute in its
amended form.28 One of these provisions declared that certain excep
tions to criminal liability under the statute should not be construed as

exceptions to civil liability "in any remedial action for the death or in

jury of any railroad employee."29 This was a clear recognition by Con

gress of civil redress. The other section provided that any railroad em

ployee who was injured by any car in use contrary to the provisions of
the act should not be deemed to have assumed the risk.30 Since this elim
inated a possible defense under state law, the statute, at least to this

extent, necessarily created a federal cause of action. This must be so,
because were it not for the federal statute, an employee who had as

sumed the risk under state law would have no right to recover at all.

Railway Labor Board Cases

Some nine years after the Rigsby case implied a private remedy from
the prohibition of a federal statute, an affirmative command of the

Transportation Act of 192031 was urged upon the Supreme Court as the
basis of another implied cause of action.32 Section 301 of the statute
made it the duty of an interstate carrier to exert every reasonable effort
to avoid interruption of its operation owing to a dispute beween itself
and its employees.33 Contending that this section created a statutory
obligation which could and should be made a basis of private relief, ap
pellant, a trades union, filed a bill in equity in a federal district court
for an injunction to restrain the Pennsylvania Company and its officers
in the furtherance of an alleged conspiracy to frustrate the provisions
of the statute and to deprive employees of rights therein guaranteed to

26 36 Stat. 298 (1910), 45 U.S.C. � 11 (1952). Section 2 of this amendment required
all freight cars on interstate lines to be equipped with secure handholds or grab irons.
27 27 Stat. 531 (1893), as amended, 45 U.S.C. � 1 et seq. (1952).
28 241 U.S. at 40. It should be noted that the Court treats the claim as a federal cause

of action. Later cases have established that the right to enforce the liability which arises
from a violation of the Federal Safety Appliance Acts is derived "from the principles of
the common law." Hence, the validity of particular defenses like contributory negligence
or last clear chance varies in accordance "with applicable state law." Fairport R. Co.
v. Meredith, 292 U.S. 589, 598 (1934).

29 Section 4 of the amendment of 1910, 36 Stat. 299, 45 U.S.C. � 13 (1952).
30 Section 8 of the act of 1893, 27 Stat. 532, 45 U.S.C. � 7 (1952).
31 41 Stat. 456 (1920).
32 Penna. Federation v. P.R.R. Co., 267 U.S. 203 (1925).
33 41 Stat. 469 (1920).
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them. The bill was dismissed by the district court, and the dismissal
was affirmed by the court of appeals.
The precise issue on appeal to the Supreme Court was whether Con

gress intended the statutory command "to be a positive, obligatory law,
creating an enforceable duty such that a combination by the Company
and its officials to violate it is a conspiracy."34 In deciding that the stat
ute was not so intended, the Supreme Court adverted to its decision in
Penna. R.R. v. Labor Board,35 in which it held that the Railway Labor
Board established by the Transportation Act of 1920 was not created to

provide a tribunal for the determination, enforcement and protection of
the legal rights and obligations of railway employers and employees, but
to decide "how the parties ought to exercise their legal rights so as to

enable them to cooperate in running the railroad" in the public inter
est.36 Similarly, the Supreme Court declared, � 301 was not intended to

impose a legal obligation on employers. No penalty was provided for
its violation, nor any other means of compulsion specified.37 Although
two or three sections of the statute provided civil and criminal penalties
for certain specific acts, the statute, taken as a whole, contained no indi
cation that Congress intended to compel railroad employers and em

ployees to comply with the act or with the judgments pronounced by the
Labor Board. The only force behind the mandate of the statute was to

be the effect of adverse public opinion.38
The critical state of railroad labor relations and the impotence of the

Railway Labor Board under the Transportation Act of 1920 led to the

passage of the Railway Labor Act of 1926.39 This statute preserved the

voluntary character of submission to arbitration, but made the arbitra
tion award itself enforceable. In 1930, this act came before the Supreme
Court in the case of Texas & N.O.R. Co. v. Ry. Clerks.� The issue
was whether an enforceable legal obligation was created by the section
of the statute which provided that representatives should be designated
by the respective parties "without interference, influence, or coercion
exercised by either party over the self-organization or designation of

representatives by the other."41
3* 267 U.S. at 210.
35 261 U.S. 72 (1923).
36 Id. at 84.
37 267 U.S. at 216.
38 Id. at 215-217.
39 44 Stat. 577 (1926), as amended, 45 U.S.C. � 151 et seq. (1952).
40 281 U.S. 548 (1930).
*i Section 2 of the Railway Labor Act of 1926, 44 Stat. 577, as amended, 45 U.S.C.

� 152 (1952).
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The Railway Clerks claimed that the railroad company had violated
this section, and obtained a permanent injunction against the company
from a federal district court. The Supreme Court sustained the decree.
The prohibition of coercion, interference and influence was appropriate
to the aim of Congress; indeed, it was necessary, in order to preserve
the freedom and voluntary spirit of submission to arbitration. The

prohibition, unlike the affirmative declaration of duty with which the
Court was concerned in Penna. Federation v. P.R.R. Co., was capable of
enforcement. The practicability and necessity of enforcement for the
achievement of the purpose of the act made it clear that enforcement
was both contemplated and intended.42 The objection that no penalty
was prescribed in the statute for a violation of this section was met with
the answer that the imposition of penalties was not essential to the cre

ation of a statutory obligation (and its corollary, a statutory legal right),
when that obligation was susceptible of enforcement through the ordi

nary equity powers of a federal court.43 "The right is created and the

remedy exists."44
The Penna. Federation and Texas cases disclose the importance of the

form of the statutory precept. Prohibitions are more easily made the
basis of implied rights of action than affirmative commands. Moreover,
the entire statute must be considered to determine whether enforcement

by private parties is practicable, necessary and appropriate to the aim
of Congress. The absence of any express penalty for the violation of a
particular section is persuasive, but not controlling, evidence that Con
gress did not intend the provision to be enforced as a legal obligation.
Bell v. Hood

The most recent case before the Supreme Court which is considered
by some authorities to involve the question of implied rights of action
is Bell v. Hood}5 This was an action for damages against some FBI
agents on the ground of an alleged violation of the plaintiffs' constitu
tional rights under the Fourth and Fifth Amendments. The federal
district judge dismissed the suit for want of federal jurisdiction, and
his action was affirmed on appeal.46 In a 7-2 opinion written by Mr.
Justice Black, the Supreme Court reversed. The suit should not have

42 281 U.S. at S68, 569.
43 Id. at 569.
44 Id. at 569, 570.
45 327 U.S. 678 (1946).
46 150 F.2d 96 (9th Cir. 1945).
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been dismissed for want of federal jurisdiction, because a serious and sub
stantial question was involved in determining whether a claim of the kind
asserted in this case was a suit "of a civil nature" within the meaning
of the statute which then authorized federal district courts to try all
such suits where the matter in controversy "arises under the Constitu
tion or laws of the United States."47 Since a substantial question was

involved, the proper procedure would have been for the district court
to exercise its jurisdiction and determine whether the complaint stated
a valid claim for relief.

Although some lower federal courts have cited this case in dealing
with implied rights of action, close analysis of the decision reveals that
the issue is quite different. The substantial question in Bell v. Hood was

whether the same statute which gave the federal court jurisdiction to
determine whether the complaint stated a federal cause of action also
created a cause of action like the one alleged in the complaint.48 The
statutes which we have been considering either prohibited or protected
certain conduct; and the problem was whether the prohibition or pro
tection created a private cause of action. The statute involved in Bell
v. Hood neither commands nor forbids any activity; on its face, it
merely defines one area of the jurisdiction of federal district courts.
Whatever Bell v. Hood may imply about this type of statute, it is no

authority for the implication of rights of action from statutes like Taft-

Hartley.
Criminal Statutes
In the lower federal courts, one of the clearest expositions of the law

governing the existence of private rights of action under criminal stat
utes was given by the United States Court of Appeals for the Tenth
Circuit in Odell v. Humble Oil & Refining Co.49 The plaintiffs had
been employed by the defendant prior to the time they testified under

subpoena against the company in a federal criminal prosecution. Claim

ing that the defendant had discharged them because of their testimony,
and that this discharge violated a federal statute which made it a mis
demeanor to injure the property of any witness in a federal court on
account of his testimony therein,50 the plaintiffs brought a civil action

47 28 U.S.C. � 41(1) (1940). The amended form of this statute which is in effect today
may be found at 28 U.S.C. � 1331 (19S2).

48 327 U.S. at 683, 684.
� 201 F.2d 123 (10th Cir. 1953), cert, denied, 345 U.S. 941 (1953).
50 18 U.S.C. � 1503 (1952).
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in a federal court for damages. The action was dismissed for failure to
state a claim upon which relief could be granted.
In affirming this action of the district court, the Tenth Circuit re

jected the contention that the statute had been passed at least in part
for the personal benefit of the witnesses themselves. The clear purpose
of the statute was to strengthen the administration of justice. It was

a purely criminal law, passed for the protection of the public.51 After
a review of the authorities, the court held that no private right of action
is created by such a statute:

We accordingly conclude from a consideration of the authorities that where
a penal act is passed for the benefit of a class a violation of the criminal statute
resulting in injury to one of such class gives him a cause of action which he
may assert in any court of competent jurisdiction, notwithstanding that no

reference is made to such a right in the act, and also that where a cause of action
exists at common law for the commission of a tort the passage of a penal statute
in the interest of the public and providing for sanctions for its violation does
not in the absence of clear language to the contrary wipe out such pre-existing
common law action; but that where a penal statute is passed in the interest of
the public, the commission of a violation of which did not give one injured
thereby a cause of action at common law, no such cause of action arises in the
absence of clear language evidencing a Congressional intent to give one injured
thereby a cause of action in addition to the sanctions provided for its viola
tion.52

Attention should be focussed on the importance given in this passage
to the factor of common law liability. If there was no civil remedy at
common law, none will be implied from a criminal statute, unless there
is clear evidence of a legislative intent to create one. This is in accord
with the general rule that the remedy specified in a statute is the ex

clusive method of redress for its violation.53 Even if there was liability
at common law, a statute attaching criminal penalties to the same ac

tivity will not necessarily create a civil statutory cause of action; but
neither will it abolish the common law right of redress, unless it is

abundantly clear that it was meant to do so. This is in accord with the

general rule that implication of a statutory change of the common law
is not favored.54 When the two rules are drawn together, the result

51 201 F.2d at 12S-127.
52 201 F.2d at 127.
53 Sunshine Coal Co. v. Adkins, 310 U.S. 381, 404 (1940) ; Geddes v. Anaconda Mining

Co., 254 U.S. 590, 593 (1921).
54 See Isbrandtsen Co. v. Johnson, 343 U.S. 779, 783 (1952) ; Texas & Pac. Ry. v.

Abilene Cotton Oil Co., 204 U.S. 426, 437 (1907).
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seems to be that the remedies specified in a statute are presumed to be
the exclusive remedies for the violation of the statute, but not neces

sarily the exclusive remedies for the activity which the statute pro
hibits. In short, if the cause of action is predicated on the statute, the
remedy sought must be clearly authorized by the statute, and remedies
not expressly given will not be readily implied; but a transaction which
could be the foundation of a statutory cause of action may also provide
the basis for a right to redress at common law, and the former will not

merge the latter in the absence of clear legislative intent to achieve this
effect.

The Odell case is also important for its recognition of the doctrine,
common to contracts and statutes alike, that the mere effect of special
benefit to a particular person or class is not enough to establish the

right of a private cause of action. It must also be shown that the statute

was enacted precisely for the benefit of a definite class. Although there
is much logic to the position that a private cause of action ought to be

implied in favor of the general public from a statute passed for its ben
efit just as it is for a smaller group from a statute designedly favoring
it, such is not the historic rule of the common law.55 In the field of

legislation for the benefit of the general public, no remedies will be

implied.

Securities Exchange Act

The statutes considered up to this point have been of the more simple
remedial and penal types. The Transportation Act of 1920 and the

Railway Labor Act of 1926 fell far short of establishing an administra
tive board like the NLRB; the Federal Safety Appliance Acts were

clearly remedial legislation designed for the benefit of railroad em

ployees and of travelers; and the statute involved in the Odell case was

part of the United States Criminal Code. In the next set of cases which
we shall discuss, however, we shall be dealing with the Securities Ex

change Act of 1934.56 This statute bears a resemblance in the structure

of its remedies to Taft-Hartley. There is a special board charged
with the administration, interpretation and enforcement of the act;57

35 For excellent discussions of this doctrine, see Lowndes, Civil Liability Created by
Criminal Legislation, 16 Minn. L. Rev. 361 (1932) ; Thayer, Public Wrong and Private

Action, 27 Harv. L. Rev. 317 (1914).
36 48 Stat. 881 (1934), as amended, IS U.S.C. � 78a et seq. (1952).
57 See, among other provisions, IS U.S.C. �� 78o, 78u, 78w (1952).
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there are criminal penalties58 and civil remedies,59 whose scope is not
co-extensive.
Three sections of the Securities Exchange Act of 1934 have been held

to create private federal causes of action, even though there is no clear
express provision for such a remedy in the statute and a criminal penalty
is attached to their violation.60 A number of cases have dealt with the
section which makes it unlawful, under the implementing rules of the
Securities and Exchange Commission, to transmit fraudulent representa
tions concerning securities through interstate media of communication.61
A private right of action has uniformly been implied from this section.
The objection to such implication is, of course, that the Securities

Exchange Act is a comprehensive and detailed regulation of the subject
matter involved; that Congress was careful to specify civil remedies for
some sections; and that these explicit provisions show that Congress
did not intend to create a general federal civil cause of action for activi
ties which infringe the statute. This position is buttressed by the sec

tion which attaches criminal penalties to any violation of the act.62
This argument, however, has failed to win the approval of the courts.

Baird v. Franklin63 and Fratt v. Robinson64 are the two most convincing
statements of the argument for the implication of a private civil cause

58 See, e.g., IS U.S.C. � 78ft (19S2).
59 Some of the provisions creating private rights of action may be found at IS U.S.C.

�� 78i(e), 78p(b), 78r(a) (1952).
6(> Section 6(b) of the act, 48 Stat. 885 (1934), IS U.S.C. � 78f(b) (19S2), Baird v.

Franklin, 141 F.2d 238 (2d Cir. 1944); section 7(a), 48 Stat. 886 (1934), IS U.S.C. �
78g(a) (1952), Remar v. Clayton Securities Corporation, 81 F. Supp. 1014 (D. Mass.

1949); section 10(b), 48 Stat. 891 (1934), 15 U.S.C. � 78j(b) (1952), Fratt v. Robin

son, 203 F.2d 627 (9th Cir. 1953) ; Fischman v. Raytheon Mfg. Co., 188 F.2d 783 (2d
Cir. 1951) ; Slavin v. Germantown Fire Ins. Co., 174 F.2d 799 (3d Cir. 1949) .

61 Section 10(b), 48 Stat. 891 (1934), 15 U.S.C. � 78j(b) (1952), as implemented by
Rule X-10B-S of the Securities and Exchange Commission, 17 C.F.R. � 240.10b-5 (Supp.
19S3). In addition to the Fratt, Fischman and Slavin cases, cited in note 60, supra, the

following cases have dealt with this section and its creation of a private cause of action:
Northern Trust Co. v. Essaness Theatres Corp., 103 F. Supp. 954 (D. 111. 1952) ; Robin
son v. Difford, 92 F. Supp. 14S (E.D. Pa. 19S0) ; Osborne v. Mallory, 86 F. Supp. 869

(S.D.N.Y. 1949); Kardon v. National Gypsum Co., 73 F. Supp. 798 (E.D. Pa. 1947),
supplemented, 83 F. Supp. 613 (E.D. Pa. 1947) ; Speed v. Transamerica Corp., 71 F. Supp.
457 (D. Del. 1947).

62 Section 32, 48 Stat. 904 (1934), as amended, 15 U.S.C. � 78ff (1952).
83 141 F.2d 238 (2d Cir. 1944). This case dealt with � 6(b) of the statute, but its

reasoning is equally applicable to � 10(b).
64 203 F.2d 627 (9th Cir. 1953).
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of action. Put in summary fashion, it runs as follows: The Securities
Exchange Act of 1934 clearly was passed, at least in part, for the direct
benefit of the investing public. Consequently, under the rule announced
by the Supreme Court in the Rigsby case, the members of this class
have an implied right of action for injuries sustained as the result of
activities forbidden by the statute. The civil remedies expressly cre

ated by the Act are all either narrower or broader than the implied right
of action. They were specified not because no right of action would
otherwise exist, but because a different right of action would have been
implied. Finally, the mere fact that a criminal penalty is attached to
violations of remedial statutes of this type does not militate against the
implication of a private cause of action.
The cases dealing with the implication of private civil remedies from

the Securities Exchange Act of 1934 are important, because they show
that even a fairly detailed scheme of explicit remedies is not an abso
lute bar to the implication of other private rights of action under a

statute. They stand for the proposition that if the remedies specified
in some sections are different from the remedies which would have been
implied, the specification of these remedies will not bring the rule of
expressio unius exclusio alterius into play, and private civil remedies
will be implied in other appropriate sections of the statute.

Other Federal Statutes
A number of other federal statutes have come before lower federal

and state courts for construction on the issue of whether they impliedly
create private causes of action.65 Some of these cases have found such a

right; others have not. The test for such implication, however, seems

to be a matter of agreement among the courts, owing to the line of
cases which we have already examined in some detail. Statutes like the
Federal Safety Appliance Acts or the Securities Exchange Act, whose

legislative history and terminology disclose that they were enacted as

remedial legislation for the direct benefit of a particular class of the pub
lic, give rise to implied private civil remedies for the redress of injuries
suffered as a result of their infringement. Statutes like the provision
of Title 18 of the United States Code which was involved in the Odell

65 Some of the more interesting cases are Laughlin v. Riddle Aviation Co., 205 F.2d

948 (5th Cir. 1953) ; Ewing v. Risher, 176 F.2d 641 (10th Cir. 1949) ; Roosevelt Field v.

Town of North Hempstead, 84 F. Supp. 456 (ED.N.Y. 1949) ; McComb v. Frank Scerbo

& Sons, 80 F. Supp. 457 (SJD.N.Y. 1948) ; Neiswonger v. Goodyear Tire & Rubber Co.,
35 F.2d 761 (N.D. Ohio 1929) ; Brinkman v. Urban Realty Co., 15 N.J. Super. 354, 83

A.2d 451 (1951).
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case are purely criminal regulations, and do not provide a basis for a

private civil action. The imposition, however, of criminal penalties in
a "remedial" statute does not prevent the implication of private civil
remedies; and even the specification of private rights of action in some

sections of a statute does not bar the implication of such rights in other
sections, if the remedies specified differ from the remedies which would
ordinarily be implied.

Taft-Hartley and Private Rights of Action

As we have seen, a private right of action will not be implied from a

federal statute, unless several requirements are satisfied. The statute

must have been enacted for the special benefit of a particular class;66
the section in question must truly command or forbid a specific act;67
it must be capable of enforcement through private civil actions;68 and
the implication of a remedy for that section must not conflict with the

express remedial provisions in the other parts of the statute.69 When
we apply these criteria to the unfair labor practice provisions of Taft-

Hartley, it becomes manifest that they cannot provide a basis for the

implication of a private cause of action. Although these provisions
probably were enacted for the special benefit of management, employees
and unions, and are capable of enforcement through civil actions, they
do not truly command or forbid specific acts, and the implication of a

private civil remedy would be in conflict with the express remedial pro
visions in the rest of the statute.

It is of great importance to note that the validity of this argument
against the implication of a private cause of action does not depend in

any way upon the assumption or declination of jurisdiction by the
NLRB. The argument is not that state enforcement might interfere
with enforcement by the board. It is that the implication of a private
remedy, justiciable in any court of competent jurisdiction, would con

flict with the clear intent of Congress to make the NLRB the sole
tribunal (subject, of course, to judicial review) for the adjudication,
prevention and redress of unfair labor practices.
In the determination of the question for whose benefit Taft-Hartley

66 Texas & Pacific Ry. Co. v. Rigsby, 241 U.S. 33 (1916).
67 Penna. Federation v. P.R.R. Co., 267 U.S. 203 (192S).
68 Texas & N.O.R. Co. v. Ry. Clerks, 281 U.S. S48 (1930).
89 Fratt v. Robinson, 203 F.2d 627 (9th Cir. 1953) ; Baird v. Franklin, 141 F.2d 238

(2d Cir. 1944).
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was enacted, a study of the legislative history of the statute70 and a com

parison of its provisions with those of the Wagner Act71 are essential.
Such an investigation discloses that the primary objective of the change
in � 872 and the addition of Title III73 was to make labor organizations
legally answerable for many of their more objectionable activities.74
Whereas the Wagner Act contained no catalog of unfair labor practices
by unions, Taft-Hartley both enumerates a number of such practices in
� 8 and expressly makes some of them the basis of private civil liability
in � 303.75

Taft-Hartley, however, also retained the list of employer unfair labor
practices set out in the Wagner Act. The most reasonable conclusion
to draw from this seems to be that Taft-Hartley did not obliterate the

original design of the Wagner Act to provide special protection for
the interests of labor,76 but signals an additional intention to protect the
interests of management and of individual employees.77 The primary
purpose of both the Wagner and the Taft-Hartley Acts is, of course,
the protection of the interest of the public in the free flow of interstate

commerce,78 but as in the case of the Securities Exchange Act of 1934,
this primary intention does not necessarily preclude the finding of a sec

ondary, but specific, intent to protect a particular class of the public.
70 The principal sources for this history are: NLRB, Legislative History of the National

Labor Relations Act, 193S (1949) ; NLRB, Legislative History of the Labor Manage
ment Relations Act, 1947 (1948). Each of these collections is in two volumes. For a

valuable summary of the background and history of these statutes, see Millis and Brown,
From the Wagner Act to Taft-Hartley 3-29, 271-392 (1950).

71 49 Stat. 499 (1935), as amended, 29 U.S.C. � 151 et seq. (1946).
72 61 Stat. 140 (1947), as amended, 65 Stat. 601 (1951), 29 U.S.C. � 158 (1952).
73 61 Stat. 157 (1947), 29 U.S.C. � 301 et seq. (1952).
74 Sections 8(b) and 303 have been expressly noted by the Supreme Court as "an addi

tional recognition of congressional disapproval of such practices." United Workers v.

Laburnum Corp., 347 U.S. 656, 666 (1954).
75 61 Stat. 158 (1947), 29 U.S.C. � 187 (1952).
76 Allen-Bradley Co. v. Union, 325 U.S. 797, 805 (1945) ; Labor Board v. Virginia

Power Co., 314 U.S. 463, 477 (1941).
77 The protection given to management by Taft-Hartley is as clear and deliberate as

that given to labor by the Wagner Act. Section 1 of Taft-Hartley declares that part of

its purpose and policy is "to prescribe the legitimate rights of both employees and em

ployers in their relations affecting commerce," and "to provide orderly and peaceful pro
cedures for preventing the interference by either with the legitimate rights of the other."
61 Stat. 136 (1947), 29 U.S.C. � 141 (1952).

78 United Workers v. Laburnum Corp., 347 U.S. 656, 665, 666 (1954) ; Gamer v. Team

sters Union, 346 U.S. 485, 492, 496 (19S3) ; Labor Board v. Bradford Dyeing Assn., 310

U.S. 318, 326 (1940); Edison Co. v. Labor Board, 305 U.S. 188, 222, 223 (1938).
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That rights violated by unfair labor practices may be effectively en

forced through civil actions for damages has been recognized by Con

gress itself in the explicit provisions of � 303.79 That section makes a

secondary boycott, which is an unfair labor practice under � 8, the basis
of a private cause of action for damages. In the light of this section,
no one could argue that Congress, did not contemplate private civil reme
dies as an effective method of enforcement, and hence that none should
be implied.
There are two objections, however, which are fatal to the implication

of a private cause of action. Neither � 780 nor � 8 command or prohibit
specific activity. And the implication of a private cause of action would
conflict with the express remedial provisions in the rest of the statute.

Although � 7 is couched in language sufficiently definite to suggest
that it might be enforced through the ordinary powers of federal courts
to grant damages or injunctions,81 it is actually nothing more than a

mere definition of rights without any indication in itself as to whether
or how they are to be enforced. It is similar to the provision of the

Transportation Act of 1920 which was in issue in Penna. Federation v.

P.R.R. Co.82 Section 8 defines "unfair labor practices", but does not
declare them unlawful.83 In this respect, it is similar to the Interstate
Commerce Act,84 which established the category of "unreasonable rates",
but left the determination of the unreasonableness of any particular rate
solely to the Interstate Commerce Commission. Under this statute, no

private action could be brought for redress for an injury suffered as the

79 The effectiveness of liability in private actions as a deterrent against conduct was

one of the reasons for the holding in Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204

VS. 426, 440, 441 (1907), that the common law action in tort against a carrier foi
unreasonable rates was abolished and superseded by the remedy created by Congress
dependent on a finding of unreasonableness by the Interstate Commerce Commission.

80 49 Stat. 4S2 (193S), 29 U.S.C. � 1S7 (1946), as amended, 61 Stat. 140 (1947), 29
U.S.C. � 157 (19S2).

81 At least, so the Second Circuit thought in United Electrical R. & Mach. Workers v.

I.B. of E. Workers, 115 F.2d 488, 490 (1940).
82 Section 301 of the Transportation Act of 1920, 41 Stat. 456, Penna. Federation v.

P.R.R. Co., 267 U.S. 203 (1925).
83 Section 303, 61 Stat. 158 (1947), 29 U.S.C. � 187 (1952), makes secondary boycotts

and certain other activities, which are unfair labor practices under section 8, "unlawful"
for the purpose of section 303 only, and grounds for a civil action for damages. In Fisch
man v. Raytheon Mfg. Co., 188 F.2d 783, 787 (2d Cir. 1951), the court declared that the
condemnation as "unlawful" of the activity described in � 10(b) of the Securities Ex

change Act of 1934 was a sufficient basis for the implication of a private cause of action.
84 24 Stat. 379 (1887), as amended, 49 U.S.C. � 1 et seq. (1952).
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result of the charge of an unreasonable rate, until the Commission had
found the rate to be unreasonable and had issued a "cease and desist"
order.85 Moreover, the Supreme Court has said that when Congress
creates a new category and a special board for the determination of the
objects which fall within the category, only the board so established
may exercise the power of classification granted by the statute.86
Most important of all, the implication of a private remedy would con

flict with the express remedial provisions in Taft-Hartley. This is ap
parent from a comparison of � 8 with � 303, from a consideration of the
reason for the omission of the word "exclusive" in � 10, and from a

reading of the Supreme Court decisions which have already interpreted
the act. Regardless of the absence of any danger of conflict between
private remedies under � 8 and the exercise by the NLRB of its pre
ventive powers under � 10, the implication of private rights of action
from � 8 would conflict with the clear Congressional intent to confide
the interpretation and application of that section solely to the NLRB.
Section 887 contains a long list of union and employer unfair labor

practices. Section 30388 makes some, but not all, of these practices the

basis of liability in damages in private civil actions. The availability of
this remedy in no way depends upon a declination of jurisdiction by
the NLRB.89
There are three conclusions to be drawn from this comparison of � 8

with � 303. Congress did not expect a private cause of action to be

implied from � 8; otherwise there would be no point to � 303 at all.

Secondly, Congress did not intend to create a private cause of action
for every type of conduct listed as an unfair labor practice in � 8;
otherwise there would be no point to the selection of some but not all

types of this conduct as the basis of private liability in � 303. Finally,
Congress did not intend the language of � 8 itself to state the elements
of the liability created in � 303; otherwise there would be no point to
the complete restatement of the exact conduct prohibited. On the basis

of these conclusions, the implication of a private cause of action from

� 8 would clearly be in conflict with the express remedies created by
� 303.

85 Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907).
86 Sunshine Coal Co. v. Adkins, 310 U.S. 381, 404 (1940) ; cf. Federal Trade Comm.

v. Klesner, 280 U.S. 19, 25 (1929) ; Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S.

426, 461 (1907).
87 49 Stat. 452 (1935), as amended, 29 U.S.C. � 158 (1952).
88 61 Stat. 158 (1947), 29 U.S.C. � 187 (1952).
89 Longshoremen v. Juneau Spruce Corp., 342 US. 237, 244 (1952).
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The only objection that could be made against this argument is that
the remedy specified in � 303, like some of the remedies specified in
different sections of the Securities Exchange Act, is different from the

remedy that would have been implied from � 8.90 It is true that � 303

expressly provides that the district courts shall have jurisdiction of ac
tions arising under that section without respect to the amount in con

troversy, but since Taft-Hartley falls within the category of statutes

regulating commerce, no jurisdictional amount would have been required
in suits brought under its provisions.91 The remedy specified and the

remedy that might have been implied are exactly the same.92 If the

specification is to be given the independent significance which must be

attributed, whenever possible, to each section of a statute,93 Congress
must be held to have made the express provision for a private remedy
for some unfair labor practices because it neither contemplated nor

intended the implication of such a remedy for all.
In addition to the argument drawn from a comparison of � 8 with

� 303, the fact that � 10*4 gives express power only to the NLRB to

prevent unfair labor practices is telling evidence against the implication
of private remedies.95 Under the Wagner Act, of course, there was no

doubt whatsoever that the sole remedy for an unfair labor practice lay
in proceedings before the NLRB. Taft-Hartley, however, deleted the
word "exclusive" in � 10(a), and added a power of cession to state

agencies. The purpose of this amendment has been set out so well in

90 See the discussion of the Securities Exchange Act of 1934, supra, pp. 246-248.
91 28 U.S.C. � 1337 (1952). That this section confers jurisdiction on federal courts over

suits under � 303 of Taft-Hartley has been held in United Brick & Clay Workers v.

Deena Artware, 198 F.2d 637, 640, 641 (6th Cir. 1952), cert, denied, 344 U.S. 897 (1952),
and recognized in Schatte v. International Alliance, etc., 182 F.2d 158, 165 (9th Cir. 1950).

92 It is true, of course, that the remedy created by � 303 is ''subject to the limitations
and provisions of section 301," 61 Stat. 156 (1947), 29 U.S.C. � 185 (1952), which

"reshapes" labor-management legal relations. Longshoremen v. Juneau Spruce Corp., 342

U.S. 237, 241 (1952). Nevertheless, any remedy implied from � 8 would have to include

most, if not all, of the procedural rights expressly granted by � 301. Thus the implied
and express remedy would still be identical, or, at least, substantially so.

93 Ginsberg & Sons v. Popkin, 285 U.S. 204, 208 (1932) ; Market Co. v. Hoffman, 101

U.S. 112, 115, 116 (1879) ; cf. Singer v. United States, 323 U.S. 338, 344 (1945).
94 61 Stat. 146 (1947), as amended, 62 Stat. 991 (1948), 29 U.S.C. � 160 (1952).
95 Schatte v. International Alliance, etc., 182 F.2d 158, 165, 166 (9th Cir. 1950), cert.

denied, 340 U.S. 827 (1950) ; Amazon Cotton Mill Co. v. Textile Workers Union, 167

F.2d 183, 186, 188 (4th Cir. 1948) ; United Electrical R. & Mach. Workers v. LB. of E.

Workers, 115 F.2d 488, 491 (2d Cir. 1940).
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Amazon Cotton Mill Co. v. Textile Workers Unions06 that it would be
useless to develop the matter here. As the Fourth Circuit pointed out
in that case, the change in the language of the statute left the exclusive
character of the jurisdiction of the NLRB unimpaired, except in so far
as the board might itself cede part of its power to a state agency func
tioning under an appropriate state law.97
It must, of course, be admitted that an express grant of jurisdiction

by Congress to federal district courts over claims arising under federal
statutes does not of itself preclude the existence of concurrent jurisdic
tion in state courts.98 A grant, however, of jurisdiction to a federal ad
ministrative agency is in a completely different category. Such grants
are made for the purpose of obtaining a more highly centralized inter

pretation and administration of the statute than would be possible under
the ordinary power of judicial review of the Supreme Court.99 Implica
tion of concurrent, even though secondary, jurisdiction in other bodies
frustrates this intention.
The purpose of Congress to confide the original interpretation and

administration of the unfair labor practice provisions of the Wagner and
Taft-Hartley Acts solely to the NLRB has received ample recognition
in the Supreme Court decisions which have interpreted these statutes.

In Longshoremen v. Juneau Spruce Corp.,100 the Court held that the
remedies under � 8(b)(4)(d) and � 303(a)(4) were independent of
each other. The latter section, said the Court, set apart for private re

dress "acts which might also be subjected to the administrative pro
cess."101 The implication is clear that there is no cause of action en

forceable under � 8 except through proceedings before the NLRB.

Although there has been much division of opinion concerning the

meaning of the Garner case,102 it is certain that the Supreme Court
meant to and did deny any power in state courts to enjoin peaceful
conduct which amounts to an unfair labor practice, as long as the NLRB

96 167 F.2d 183 (4th Cir. 1948).
97 Id. at 187.
98 U.S. v. Bank of New York Co., 296 U.S. 463, 479 (1936) ; Plaquemines Fruit Co. v.

Henderson, 170 U.S. 511, 521 (1898); Houston v. Moore, 5 Wheat. 1, 29 (U.S. 1820).
99 This purpose in the Wagner and Taft-Hartley Acts has been expressly recognized

by the Supreme Court in Gamer v. Teamsters Union, 346 U.S. 485, 490 (1953).
WO 342 U.S. 237 (1952).
i�i Id. at 244. For a legally interesting but practically intolerable result of this inde

pendence of remedies, see United Brick & Clay Workers v. Deena Artware, 198 F.2d 637

(6th Cir. 1952), cert, denied, 344 U.S. 897 (1952).
i�2 Gamer v. Teamsters Union, 346 U.S. 485 (1953).
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has not refused to exercise its jurisdiction.103 The basic reason seems to
have been the very real possibility of substantial conflict between state
courts and the NLRB in the regulation of the same conduct.104 But
the Court was also careful to point out that the unfair labor practice
provisions of Taft-Hartley were not mere substantive rules of law to
be enforced by any competent tribunal.105 "Primary" interpretation and
application has been entrusted by Congress to the NLRB, so that cen
tralized administration under specially designed procedures might result
in uniform application of the law.106 What the Court meant by "pri
mary" is subject to some doubt. But in view of its other statement in
the same case that the "power and duty of primary decision lies with
the Board, not with us,"107 and of the fact that Taft-Hartley modified
the exclusive character of the jurisdiction of the NLRB only by a power
of cession to state agencies,108 it seems more reasonable to interpret
"primary" as a recognition of the right of judicial review than as im
plication of the existence of some secondary concurrent jurisdiction in
state or federal courts.

Finally, the Laburnum case removes all doubt with reference to the
existence of private rights of action.109 It is essential to remember in

studying this opinion that the Supreme Court assumed that the NLRB
could have taken jurisdiction of the subject matter of this case, since it
involved an unfair labor practice.110 Nevertheless, the Court sustained
a money judgment for damages, based on state law. Congress, it said,
had neither provided nor suggested "any substitute for the traditional
state court procedure for collecting damages for injuries caused by tor

tious conduct."111 The assertion of private rights under state tort law
is not in conflict with the "public nature of the regulation of future
labor relations under federal law."112 The basic character of the powers
granted to the NLRB is preventive, not penal.113 The board was created

103 346 TJ.S. at 488, 491, SOI.
Wi Id. at 498.
105 Id. at 490.
106 Id. at 489, 490.
107 Id. at 489.
108 Schatte v. International Alliance, etc., 182 F.2d 1S8, 165, 166 (9th Cir. 19S0), cert.

denied, 340 U.S. 827 (1950) ; Amazon Cotton Mill Co. v. Textile Workers Union, 167 F.2d

183, 187 (4th Cir. 1948).
109 United Workers v. Laburnum Corp., 347 U.S. 656 (1954).
110 Id. at 659, 661.
111 Id. at 663, 664.
112 Id. at 665.
113 Id. at 665, 667. And see Nat. Licorice Co. v. Labor Board, 309 U.S. 350, 364 (1940).
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to clear the stream of interstate commerce of obstructions caused by un
fair labor practices, not to redress private injuries.114 Since the NLRB
was established in the public interest and the clear purpose of � 8 was
to outline the target of the board's powers, it is obvious that the impli
cation of private remedies from this section would be wholly outside the
intention of Congress.
It might be argued that rights under � 8 become private when the

NLRB declines to enforce them. Otherwise Congress has created rights
without any remedies. But this argument assumes the very point in con

troversy: that Congress intended every violation of � 8 to be remedied.
As we have already seen, the express grant of a private federal cause

of action in � 303 for only a part of the conduct classified in � 8 as

unfair is clear proof that Congress did not intend a private remedy for
every unfair labor practice. And the grant of discretion to the NLRB
is equally convincing proof that Congress did not expect the board to
act in every controversy brought to its attention. The obvious purpose
of this power was to make it possible for the board to ensure adjudica
tion of those cases which were charged with the most public interest.
Did Congress intend any remedy at all for claims of unfair labor prac
tices which the board declined to handle? Since there is no direct evi
dence on which to base an answer, this question brings us back to the

problem of whether the implication of such a remedy would conflict with
what Congress expressly attempted to do.
Over and above conflict with the express remedial provisions of � 303,

it is clear that the implication of private rights of action from � 8
would conflict with the uniform interpretation and application of federal
unfair labor practice law which Congress was at pains to secure through
the creation of the NLRB. If declination of jurisdiction by the board
is to mean power in state and federal courts to interpret and enforce

� 8 of Taft-Hartley, we shall soon have one system of federal labor law
for big business and many different systems of federal labor law for
small business.
Even though state and federal courts were administering the same law

as the NLRB, the multiplicity of tribunals, diversity of procedures, and
variations in local attitude would be certain to result in conflicting ad

judications. It is no answer that the Supreme Court would have the

114 347 U.S. at 665, 666. A National Labor Relations Board existed prior to the Wag
ner Act, but that statute abolished the "old Board", 49 Stat. 451 (1935), 29 U.S.C. I

154(b) (1946), and created a new group with the same name, 49 Stat. 451 (1935), 29

U.S.C. � 153 (1946).
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power to prevent this; as a practical matter, the Court would not have
the time to ensure uniformity. Furthermore, it is difficult to believe that

Congress created a board of specialists in the field of labor-management
relations, designed a particular procedure for its operations, endowed it
with primary jurisdiction, granted it unusual powers of enforcement, all
for the purpose of centralized administration, and then left at the mercy
of this same board the uniformity of interpretation and application
which Congress was at such great pains to achieve. Yet this is precisely
the consequence of an interpretation of the statute which implies pri
vate rights of action whenever the board declines jurisdiction. In effect,
the power of discretion, granted to ensure the utility and efficiency of
the board, would become a power of self-frustration.
It might be urged that the grant of jurisdiction in � 303 to state and

federal courts over causes of action arising out of some of the same con

duct classified as unfair in � 8 is proof that Congress did not intend a

perfectly unified regulation of conduct amounting to an unfair labor
practice. This argument, however, misses the point. The very iteration
in � 303 of part of the language of � 8 shows that Congress did not

want federal and state courts to make a direct interpretation of the

language of � 8. Moreover, the conduct made the basis of private civil

liability in � 303 enjoys a preferred, if odious, position under Taft-Hart

ley. No purpose stands out more clearly in this statute than the intent
to outlaw secondary boycotts. The NLRB has no discretion to decline

jurisdiction of a labor controversy involving an unfair labor practice of
this type, and must give priority to the adjudication of such cases.115
It is manifest that for this particular conduct, Congress intended to

create remedies not available for unfair labor practices as a whole.

Conclusion

The public character of the rights created by the unfair labor practice
provisions of Taft-Hartley, and the clear desire of Congress for a cen

tralized administration of these sections of the statute, demand that no
private rights of action be implied. Although this interpretation admit

tedly creates a remedial "No-Man's Land" for rights under these pro
visions which the NLRB declines to vindicate, its practical effect is
small. If private individuals suffer as a result of conduct which happens
to be an unfair labor practice, the Laburnum case has made it clear
that they may look to the general tort law of the states for redress in

damages.
�s 61 Stat. 146 (1947), 29 U.S.C. � 160(1) (1952).
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Injunctions, however, they will probably have to do without. The
Garner decision precludes state courts, in the absence of declination of
jurisdiction by the NLRB, from enjoining peaceful conduct which
amounts to an unfair labor practice. Whether declination of jurisdic
tion by the NLRB will make such injunctions available remains to be
seen.116 In any event, state courts may not enjoin such conduct at
the suit of private individuals on the basis of Taft-Hartley. There is
no private cause of action to support the remedy.
The merit of this division of remedies is, of course, a matter of great

dispute. One thing, however, is clear. The unfair labor practice pro
visions of Taft-Hartley were enacted by Congress in an attempt to
achieve a balance of power between labor and management. Centralized
administration of these provisions by a single national board is far more
likely to achieve that result than concurrent interpretation by the courts
of forty-eight different states.

CHARLES M. WHELAN, S.J.

THE McGUIRE ACT AND DISCOUNT HOUSE SALES INTO
FAIR-TRADE STATES

The problem of the mail order house lies atop a heap of fair-trade

history which must be briefly stated in order to understand the current

and as yet unsolved controversy in this field.

Beginning in 1931, states began passing statutes which allow the
manufacturer or owner of an article identified by brand name or trade
mark to set a minimum price below which the article cannot be subse

quently resold. The legislation creates sanctions by which the owner of
such brand name can recover damages from and secure an injunction
against anyone selling the article below such minimum price. The laws
of the states permit a manufacturer and his retailer to enter into con

tracts whereby the former establishes minimum resale prices which the
latter is bound to observe. In addition, the laws provide that if the
manufacturer negotiates a price maintenance contract with one retailer
and announces its terms including the minimum resale prices to other

retailers, he may enforce these prices against them even though
they have not agreed to his contract. This is the so-called non-signer

116 Building Trades Council et al. v. Kinard Construction Co., 346 U.S. 933 (19S4) ; see

Montgomery Building & Const. T.C. v. Ledbetter Erec. Co., 260 Ala. 382, 70 So. 2d 809

(1954).
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provision. These laws which provide in essence for resale price mainte
nance are known as fair-trade laws and the states which have enacted
them are referred to as fair-trade states. States which have not enacted
fair-trade laws and states which have enacted fair-trade laws later
declared invalid commonly are called free-trade states. At the present
time there are three states, Missouri, Vermont and Texas, and also the
District of Columbia, whose legislatures have never passed fair-trade
statutes. In addition, fair-trade laws have been held unconstitutional or
ineffective in the following states: Florida,1 Georgia,2 Michigan,3 Ne

braska,4 Arkansas,5 and Utah.6
Fair-trade laws must be considered with regard to the basic United

States policy opposed to combinations, trusts or conspiracies in restraint
of interstate trade or commerce, as expressed in the Sherman Act. Al

though the state fair-trade laws apply directly only to intrastate trade,
it is apparent that if the manufacturer is in one state and the retailer
is in another, the price maintenance contracts, being interstate, might
easily run afoul of the antitrust laws. In fact, as early as 1911,
a Supreme Court decision condemned as an unreasonable restraint
of trade vertical price agreements whereby a manufacturer of an article
and the wholesaler or retailer thereof agree on the price at which the
article will be resold.7 Thus it was clear that in the absence of immuniz

ing legislation, interstate agreements setting resale prices within a dis
tribution system were illegal and void under the Sherman Act. To

remedy this situation, Congress passed the Miller-Tydings Act in 193 7.8

This was meant to protect interstate fair-trade contracts by specifically
exempting them from both the Sherman and Federal Trade Commis
sion Acts when such agreements were legalized by state fair-trade stat

utes. In effect it said that when the conduct described is lawful in

respect to state law, it shall not be unlawful in respect to antitrust
laws.

1 Seagram Distillers Corp. v. Ben Greene, Inc., 54 So.2d 235 (Fla. 1951) ; Liquor Store
v. Continental Distilling Corp., 40 So.2d 371 (Fla. 1949).

2 Grayson-Robinson Stores v. Oneida Ltd., 209 Ga. 613, 75 S.E.2d 161 (1953).
3 Shakespeare Co. v. Sporting Goods Co., 334 Mich. 109, 54 N.W.2d 268 (1952).
* General Electric Co. v. J. L. Brandeis & Sons, 22 USX. Week 2396 (Neb. Dist. Ct.

1954) .

5 Union Carbide & Carbon Corp. v. White River Distrib., 118 F. Supp. 541 (E.D. Ark.
1954).

6 General Electric Co. v. Broadway Merchandising Co. (D. Utah 1954).
7 Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373 (1911).
8 50 Stat. 693 (1937), IS U.S.C. � 1 (1952).
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The course of fair-trade ran smoothly until 19S0 and 1951 when the
courts struck two vital blows. In Schwegmann Bros. v. Calvert
Corp.,8 the Supreme Court killed the non-signer provisions of state fair-
trade contracts as they were applied in interstate commerce. It held
that the immunity granted in the Miller-Tydings Act did not extend to
the maintenance of prices against retailers who were not parties to the
specific contracts.
Even more important to our problem was the action taken by the

Court of Appeals for the Third Circuit in Sunbeam Corp. v. Went-

ling.10 This case concerned interstate commerce shipments between two
fair-trade states. The court denied an injunction against the defendant
who was conducting a mail order business selling plaintiff's products
to purchasers in other fair-trade states. They reasoned that the Miller-
Tydings Act did not provide a federal cause of action and that it did
not allow Pennsylvania to apply its fair-trade law to interstate trans
actions. Therefore, to apply Pennsylvania law would be an unlawful
burden on interstate commerce.11 In effect the Court of Appeals held
that the application of a state fair-trade act was limited to transactions
within the enacting state.

Since these decisions made the Miller-Tydings Act inadequate to re

move state fair-trade laws from the prohibitions of the Sherman and
Federal Trade Commission Acts, and also made the interstate applica
tion of fair-trade laws an unlawful burden on interstate commerce, Con

gress was again applied to for relief. It responded by passing the Mc-
Guire Act12 which was a deliberate attempt to overcome the effects of
the Schwegmann and Wentling decisions.

9 341 U.S. 384 (1951).
10 185 F.2d 903 (3d Cir. 1950), vacated and remanded, 341 U.S. 944 (1951), modified,

192 F.2d 7 (3d Cir. 1951). In the original proceeding in this case, the district court

granted an injunction which forbade Wentling to sell below fair-trade prices both in

intrastate and in interstate transactions. On appeal, the Third Circuit vacated this decree,
and remanded the case to the district court with directions to enter a decree limited to

intrastate sales. The Supreme Court granted certiorari, vacated the judgment of the cir

cuit court, and remanded it for reconsideration in the light of the recent Schwegmann case.

On remand, the Third Circuit held that under the Schwegmann doctrine, Sunbeam was not

entitled to any protection against Wentling, a non-signer, even in intrastate transactions.
11 185 F.2d 903 (3d Cir. 1950). The court declared at 908:

The possibility of such a barrier to interstate commerce from nonuniform state

regulation illustrates the substantial effect such regulation will have on interstate com

merce if applied to interstate sales. Such sales are a fit subject for uniform regula
tion should Congress desire it, and we see no peculiar local interest which justifies the

imposition upon interstate commerce of such restriction by individual states.

12 66 Stat. 632, 15 U.S.C. � 45(a) (1952). The McGuire Act became law on July 14,

1952, amending � 5(a) of the FTC Act as follows:
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In interpreting the McGuire Act, it is important to remember that
the Schwegmann and Wentling cases were primarily concerned with in
trastate sales by a non-signer in a fair-trade state. It is true that the

Wentling decision also dealt with sales into another state by a non-signer
in a fair-trade state; but neither the Schwegmann nor the Wentling
opinion involved sales into a fair-trade state by a retailer located in a

free-trade state. This distinction brings the subject matter of this Note
into focus. It concerns the mail order houses which have mushroomed in
the non-fair-trade or free-trade jurisdictions. They are not parties to

any fair-trade contract, and deal with fair-traded products from the
so-called privileged sanctuary of the free-trade state or district. How

ever, their operations include advertising, shipping or selling fair-traded

products, at below fair-trade prices, into neighboring fair-trade states.

Practically, the effect of these discount houses has been to destroy the

price structure in fair-trade states by raids from the non-fair-trade state.

The retailers in the fair-trade states, still bound by their fair-trade con

tracts, cannot hope to match these discount prices. Whether the mail-

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is here

by amended to read as follows:
"Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or deceptive

acts or practices in commerce, are hereby declared unlawful.
"(2) Nothing contained in this Act or in any of the Antitrust Acts shall render

unlawful any contracts or agreements prescribing minimum or stipulated prices, or re

quiring a vendee to enter into contracts or agreements prescribing minimum or stipu
lated prices, for the resale of a commodity which bears, or the label or container of
which bears, the trade-mark, brand, or name of the producer or distributor of such
commodity and which is in free and open competition with commodities of the same

general class produced or distributed by others, when contracts or agreements
of that description are lawful as applied to intrastate transactions under any statute,
law, or public policy now or hereafter in effect in any State, Territory, or the District
of Columbia in Which such resale is to be made, or to which the commodity is to
be transported for such resale.
"(3) Nothing contained in this Act or in any of the Antitrust Acts shall render un

lawful the exercise or the enforcement of any right or right of action created by any
statute, law, or public policy now or hereafter in effect in any State, Territory, or
the District of Columbia, which in substance provides that willfully and knowingly
advertising, offering for sale, or selling any commodity at less than the price or prices
prescribed in such contracts or agreements whether the person so advertising, offer
ing for sale, or selling is or is not a party to such a contract or agreement, is unfair
competition and is actionable at the suit of any person damaged thereby.
"(4) Neither the making of contracts or agreements as described in paragraph (2)

of this subsection, nor the exercise or enforcement of any right or right of action
as described in paragraph (3) of this subsection shall constitute an unlawful burden
or restraint upon, or interference with, commerce.

"(5) Nothing contained in paragraph (2) of this subsection shall make lawful con
tracts or agreements providing for the establishment or maintenance of minimum
or stipulated resale prices on any commodity referred to in paragraph (2) of this
subsection, between manufacturers, or between producers, or between wholesalers, or
between brokers, or between factors, or between retailers, or between persons, firms,
or corporations in competition with each other.
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order concerns will eventually completely undermine fair-trade depends
on whether there is any way of stopping their delivery into fair-trade
states13 of goods sold in free-trade states. There are two questions to be
answered: First, does the McGuire Act relieve a transaction originating
in a free-trade state and continuing into a fair-trade state from being an

undue burden upon interstate commerce? Second, even if the McGuire
Act is construed to do so, is it not an extraterritorial application of a

fair-trade state's law to apply it to sales made in a free-trade state
whose effects alone are felt in the fair-trade state?
These questions will not be long unanswered. At present there are

four cases in the courts which involve the precise issues :
14 General Elec

tric Co. v. Masters Mail Order Co.15 in New York, and three Maryland
cases, Revere Camera Co. v. Masters}6 Sunbeam Corp. v. Masters, and
Bissel v. Masters.11

The McGuire Act

The McGuire Act, makes fair-trade contracts which are lawful in

respect to state law, not unlawful in respect to federal antitrust acts and
also stipulates that such agreements and rights of action arising from cer

tain specified conduct shall not be an unlawful burden upon interstate
commerce. State law is, therefore, made determinative to legalize conduct
heretofore illegal under federal law. It is in this sense that the McGuire
Act has been said to be an enabling act. It enables the state to deter
mine its own policies in respect to vertical price-fixing arrangements
free from the interdiction of antitrust acts and from the constitutional re
straints upon a state unduly to burden commerce without express au

thorization by Congress.
13 The pertinent section of a typical fair-trade statute reads:

Willfully and knowingly advertising, offering for sale or selling any commodity at

less than the price stipulated in any contract entered into pursuant to the provisions
of Sections 102-110, whether the person so advertising, offering for sale or selling is or

is not a party to such contract, is unfair competition and is actionable at the suit
of any person damaged thereby. Md. Code Art. 83, � 107. Annotated Code of Mary
land (Flack 1952).

14 A fifth case, Sunbeam Corp. v. Missouri Petroleum Products Co. (E.D. Mo.

1954), has been dropped by the Sunbeam Corporation. In a statement, Sunbeam
said that the reason why the case has been dropped is that the issue raised is moot since
the Missouri Petroleum Products Co. has agreed not to handle Sunbeam's products, and also
because Sunbeam considers the same issues raised in Sunbeam Corp. v. Masters (E.D. Md.
1954).
is General Electric Co. v. Masters Mail Order Co., 122 F. Supp. 797 (S.D.N.Y. 1954).
i6 The court is expected to rule shortly on Masters' motion to dismiss.
17 These three cases are currently pending in the United States District Court, Balti

more, Md.
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Our concern with the McGuire Act centers on one question: Does the
statute apply to interstate transactions between a fair-trade state and a

free-trade state? The pertinent subsection (4) of the Act reads:

Neither the making of contracts or agreements as described in paragraph (2)
of this subsection, nor the exercise or enforcement of any right or right of
action as described in paragraph (3) of this subsection shall constitute an un

lawful burden or restraint upon, or interference with, commerce.18

It is argued on one side that since the statute makes no distinction
between transactions originating in a fair-trade state and those originat
ing in a non-fair-trade state, but simply uses the word "commerce"
without explanation, there is no reason to apply words of limitation
to this subsection.
But the other side points out that subsection (4) must be read

in conjunction with subsection (2). Subsection (2) excepts contracts

"prescribing minimum or stipulated prices"19 from the operation of
the Antitrust Acts, only when such contracts are lawful as applied to

intrastate transactions under the local statute, law, or public policy. The
limitation of the exception in subsection (2) by the clause, "as applied
to intrastate transactions,"20 is an indication that Congress meant to ex

empt these contracts only insofar as they affected sales and selling activi
ties within a fair-trade state by a retailer located in that state. If the
vendee and retailer are located in different states, the transaction is no

longer intrastate, and hence no longer within the exception created by
the statute. This interpretation of the Act is buttressed by the fact that
both the Schwegmann and the Wentling cases were concerned primarily
with the activities of non-signers within fair-trade states.

The two arguments above, which are equally plausible when made
on the plain meaning of the statute, counterbalance each other and, there
fore, leave it uncertain whether the Act permits a plaintiff to cut off
interstate commerce shipments flowing from a free-trade state into a

fair-trade state. Recognizing the principle so succinctly stated by Mr.

Justice Jackson that a "Resort to legislative history is only justified
where the face of the Act is inescapably ambiguous . . ." ,21 we submit
that the McGuire Act is sufficiently ambiguous to justify that resort

here. In the four cases now before the courts, the question of whether
the McGuire Act applies equally to transactions between fair-trade and

18 66 Stat. 632, IS TJ.S.C. � 45(a)(4) (1952).
� Id., � 45(a)(2).
*<> Ibid.
21 Schwegmann Bros. v. Calvert Corp., 341 U.S. 384, 395 (1951). Dissenting opinion.
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non-fair-trade states is vigorously argued on the basis of the legislative
history.22

Congressional intent appears more clearly and certainly in the legisla
tive history of the McGuire Act than in the history of the passage of
most other Acts. It is abundantly clear that the McGuire Act was not

intended to cover an interstate transaction between a free-trade and a

fair-trade state.

On October 17, 1951, Congressman McGuire introduced H.R. 5767
in the House of Representatives of the 82d Congress.23 In stating the

purpose of this bill Representative McGuire said:

The purpose of this measure is to clarify the status of certain State laws, to

affirm within specific limits the right of each State to determine its own policy
with respect to the regulation of its internal affairs and to enable each State
to protect its domestic trade from unfair trade practices.

The bill is merely an enabling measure. . . It is not coercive. The States
are not forced to do anything.

If a State does not believe in price maintenance, it is not forced to tolerate
the practice. In the absence of state legislation authorizing price maintenance,
the Federal law remains unchanged. No State need fear any encroachment on

its internal affairs by neighboring States pursuing a different policy.24

This Act was immediately referred to the Committee on Interstate and

Foreign Commerce.

Mr. Beamer, a member of this committee, further elaborated on Rep
resentative McGuire's statement that "no State need fear any encroach
ment on its internal affairs . . . ," by stating:

All the proponents of H.R. 5767 propose is to enable the fair-trade laws
of these 45 States to function in interstate commerce according to the ex

pressed policies of the respective States, and to accomplish only that, without
in any way affecting or interfering with any sales of any products within any
State not having a fair-trade Act.25

Due to a jurisdictional battle26 the House Judiciary Committee was

22 See briefs prepared in Revere v. Masters (E.D. Md.) ; see also the amicus curiae brief
filed by the United States in Sunbeam Corp. v. Missouri Petroleum Products Co., Inc.,
(ED. Mo. 1954), note 15 supra.
23 97 Cong. Rec. 13404 (1951).
24 Ibid.
23 98 Cong. Rec. 4917 (1952).
28 98 Cong. Rec. 4899 (1952) ; 98 Cong. Rec. 4936 (1952).
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also considering fair-trade legislation and it recommended passage of
H.R. 6925 known as the Keogh bill.27
We have already set out that the McGuire Act was enabling legisla

tion, that it included non-signers, and that it covered generally and
rather ambiguously transactions in "commerce."28 The Keogh bill
differed from the McGuire Act in two important respects: First of all,
the Keogh bill was not an enabling statute, it provided for a federal
cause of action.29 Second, the Keogh bill specifically excluded transac

tions originating in non-fair-trade states.30 Subsection (d) of the Keogh
bill contains the pertinent clause:

Whenever by contract or agreement . . . minimum resale prices may be
established for a commodity . . . , it shall be an act of unfair competition,
actionable at the suit of any person damaged thereby . . . ; any person, firm,
or corporation, injured in his or its business or property because of the viola
tion of this subsection (d) may sue for and recover the damages by him or it
sustained and shaE be entitled to sue for and have injunctive relief against
threatened loss or damage . . . : Provided, That nothing contained herein shall

apply to advertisements for sale, offers for sale, or sales which originate from
or are directed to or are completed within any State, Territory, or the District
of Columbia, where such contracts or agreements as are described herein are

not lawful by statute: . . .31

These two features of the Keogh bill are closely related. The trans

actions originating in a free-trade state were excluded to make a federal
cause of action bill a little more palatable to states righters. If no ex

ception had been made for these transactions originating in free-trade

states, a plaintiff could have brought a suit directly under the federal
statute in the free-trade state without having to rely on a fair-trade
state's law. The result would have been a direct elimination of a state's

rights to determine whether it wished to have free-trade or fair-trade.

Representative Reed pointed out this purpose of the Keogh bill when he
stated that it "takes care of the Wentling situation," and at the same

time it also "protects the sovereignty and public policy of both the fair-
trade and non-fair-trade states."32 Representative Harris considered the

very fact of the exclusion of the non-fair-trade states a loophole.33 On

27 98 Cong. Rec. 4934 (1952).
28 See note 12' supra.
29 98 Cong. Rec. 4952 (1952).
30 Ibid.
31 98 Cong. Rec. 4934 (1952).
32 98 Cong. Rec. 4935 (1952).
33 98 Cong. Rec. 4935, 4936 (1952).
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May 7, 1952, both the McGuire bill and the Keogh bill came to the
floor of the House for consideration. Mr. Reed stated for the Commit
tee on the Judiciary in reporting out the Keogh bill:

I submit that H.R. 692 S on all of these counts is better legislation. First of
all, both bills, the McGuire bill and H.R. 6925, do provide for the rectification
of the Schwegmann decision. However, the language in subsection (4) of the
McGuire bill is so indefinite as to be almost meaningless with regard to the

Wentling decision regarding mail-order sales. However, subsection (d) of the

Keogh bill clearly takes care of the Wentling situation and with reference to

my third test also protects the sovereignty and the public policy of both the
fair-trade and non-fair-trade states.3*

It is well here to summarize the obvious reasons for the rejection of
the Keogh bill by the House. Perhaps the most important of these
reasons is that the Keogh bill provided for a federal cause of action,
and actually would have gone a long way toward establishing a federal
fair-trade policy. The ardent states rights Congressmen, even with the

exception made in favor of free-trade jurisdictions, still strenuously ob

jected to such legislation, as did all opponents of fair-trade. On the other

hand, the strong fair-trade proponents objected to the Keogh bill for the
very reason that it excluded transactions originating in the non-fair-trade
state and continuing into the fair-trade state. Thus the Keogh bill had
little chance of passage as it was assailed by both sides.
At this point we must turn our attention to a third fair-trade bill or

amendment sponsored by Representative Cole of Kansas.35 Represen
tative Cole stated on the floor of the House that there were two reasons

for the need of fair-trade legislation, and that those two reasons were

illustrated by the Schwegmann and Wentling decisions.36 Representative
Cole was particularly disturbed about the Wentling decision's effect on
fair-trade. He stated that subsection (4) of the proposed McGuire Act
was the subsection which attempted to remedy the effect of Wentling,
but felt that it did not adequately do so. It was for this reason that
Cole offered his own amendment to subsection (4) of the McGuire Act.
This amendment was very similar to the Keogh bill in one respect and
dissimilar in another. Representative Cole's amendment, as pertinent,
reads :

Whenever by contract or agreement ... a stipulated or minimum resale

price may be established for a commodity . . . , it shall be an act of unfair

3* 98 Cong. Rec. 4935 (1952).
35 Kansas is a fair-trade state located beside Missouri, a free-trade state.
3� 98 Cong. Rec. 4921 (1952).
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competition, actionable at the suit of any person damaged thereby, to wilfully
and knowingly, in interstate commerce (1) sell or (2) have transported for
sale or resale or (3) deliver pursuant to a sale, or otherwise deliver, such com

modity in any such State, Territory, or the District of Columbia, where such a

contract or agreement is lawful, at less than the price or prices so established
in such contract or agreement.37 (Emphasis supplied.)

It is clear from the emphasized words that the Cole amendment was

specifically intended to include transactions which originated in a non-

fair-trade state. Representative Cole told the House that the purpose
of his amendment was to protect fair-trade-state merchants "from raids
on the part of mail order houses and cutrate retailers and wholesalers
in non-fair-trade states."38 There can be no doubt that if the Cole
amendment became law, our problem would have been specifically cov

ered. However, it did not become law and one of the reasons for its

rejection was that it was meant to cover the transaction originating in
the non-fair-trade state and continuing into the fair-trade state. Repre
sentative Patman clearly and specifically objected to the Cole amend
ment for this reason. He said further that the Cole amendment was

. . . going rather far in the Federal field in encroachment upon the rights of the
States. The McGuire bill is justified as an enabling act to permit the States to

do what is lawful in other States. But this amendment goes beyond that. This
is an attempt to place the power of the Federal Government and a Federal agen
cy in a State where the law does not apply at all.39

Representative Patman was speaking as somewhat of an authority on

fair-trade. He was, at the time, the chairman of the House Subcommit
tee on Small Business. At the same time Representative Patman spoke
for the state he represented. Texas is a non-fair-trade state. He did
not want the fair-trade law to cut off the very transactions with which
we are here concerned. While it is possible to argue concerning the

weight given Representative Patman's objection by the House in its re

jection of the Cole amendment, there can be no argument about the fact
that this objection was specifically made. It is part of the legislative
history and can be considered in evaluating the reasons for rejection.
Recognizing the existence of Representative Patman's objection to the
Cole amendment, we must now consider whether there were any further
reasons for its ultimate rejection.
Representative Cole stated on the floor of the House that his amend-

37 98 Cong. Rec. 4952 (1952).
38 Ibid.
39 98 Cong. Rec. 4953 (1952).
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ment was enabling legislation only.40 Despite this statement, and because
we have already seen that a principal reason for the rejection of the
Keogh bill was that it provided a federal cause of action, we must now
decide whether the Cole amendment also provided a federal cause of
action. It must be recalled that the House Judiciary Committee which
reported out the Keogh bill stated directly that the bill provided a fed
eral cause of action. This committee report referred specifically to sub
section (d) of the Keogh bill.41 The Cole amendment uses the same

words as the Keogh bill: "it shall be an act of unfair competition,
actionable at the suit of any person damaged thereby, . . ."42 Besides
these words, the Cole amendment uses words similar to the Keogh bill
when it states:

Any person, firm or corporation injured in his or its business or property
because of the violation of this subsection (4) shall be entitled to sue for and
have injunctive relief against threatened loss or damage by a violation of this
subsection (4).43

These words seem to provide for a federal cause of action just as surely
as do the words of the Keogh bill. Since this is so, we have established
a second reason for the rejection of the Cole amendment. As to Repre
sentative Cole's statement that his amendment was enabling legislation
only,44 perhaps he meant, despite what Representative Patman said,
that no federal agency would have to enforce his amendment when it
became law.
The significance of provisions which would provide a federal cause

of action becomes clear when one analyzes the difficulties arising under
the Miller-Tydings Act and under the McGuire Act as passed, where it
is necessary to bring an unfair competition action based on a state

statute. One major difficulty presented by this fact is illustrated by the
situation which exists when suit must be brought in a non-fair-trade
state or district. Suppose a mail order house is advertising, offering for
sale or selling from a non-fair-trade state into a fair-trade state. The

injured party finds it impossible to obtain jurisdiction over the mail
order house in the fair-trade state.45 It brings an action in the non-

40 98 Cong. Rec. 4952 (1952) .

� H.R. Rep. No. 1516, 82d Cong., 2d Sess. 17 (1952).
42 98 Cong. Rec. 4952 (1952).
43 Ibid.
44 97 Cong. Rec. 13404 (1951).
45 In the typical mail order transaction, with the intent of the parties governing the

place of passage of title, it would not be difficult to assert that the sale always took place
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fair-trade state, in a state court, or more probably in a federal court,
with diversity as a basis for jurisdiction. The action is brought under
the McGuire Act, mere enabling legislation, and thus the basis for relief
must be the fair-trade state's fair-trade law. The complaint alleges a

tort.46 The question of course arises, which state's law is to be applied
in this court in the non-fair-trade state. Certainly the rule lex loci
delicti is well established.47 However, there is also a well-recognized
reason for not applying the lex loci delicti in the event that a strong
contrary public policy exists in the state of the forum.48 That there
would be a strong public policy against fair trade, illustrated by both
statutes and decisions, in a non-fair-trade state seems self-evident.

Therefore, in this action in the non-fair-trade state, the courts will be
most reluctant to apply the lex loci delicti. How different the prospect
if the action can be brought directly under a federal statute which
creates a federal cause of action. There is no need to apply the fair-
trade state's fair-trade law. There is no conflicts problem, no public
policy question. Thus, the reason why fair-trade advocates before both
the House49 and the Senate50 desired an amendment to the McGuire

Act, which would have created a federal cause of action, is easily seen.

It is difficult to determine the meaning to be given the rejection of
both the Keogh bill and the Cole amendment. Both seemed to provide
for a federal cause of action. The Keogh bill excluded transactions

involving the non-fair-trade states. The Cole amendment included these
same transactions and was likewise rejected. Do these two measures,
both rejected by the House, counterbalance each other and indicate that
the House was not concerned with this aspect of the measures at all, but
was merely expressing its mood against the federal cause of action con-

in the non-fair-trade state. Jurisdiction would then have to be based on the advertising
or offering for sale. It is at least doubtful that these activities would provide a sufficient
basis for jurisdiction. Cf. International Shoe Co. v. Washington, 326 U.S. 310 (194S) ; Mc-

Griff v. Charles Antell, Inc., 2S6 P.2d 703 (Utah 1953) ; Cook, The Continuing Fair Trade

Battle, 29 St. John's L. Rev. 66, 82 (1954) .

48 It may make no difference where the sale takes place with regard to the actual
claim for relief, which is based on a tort set in motion outside the fair-trade state but
felt within the fair-trade state. See Young v. Masci, 289 U.S. 253 (1933).

47 Ala. Great Southern Ry. v. Carroll, 97 Ala. 126, 11 So. 803 (1892).
48 Griffin v. McCoach, 313 U.S. 498 (1941). Under Erie v. Tompkins, 304 U.S. 64

(1938), the rule in the federal courts would be the same.

49 Hearings before Subcommittee of the Committee on Interstate and Foreign Com
merce on H.R. 5767, 82d Cong., 2d Sess. (1952).

50 Hearings before Committee on Interstate and Foreign Commerce on H.R. 5767, 82d
Cong., 2d Sess. (1952).
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cepts included in both? How much influence is to be attributed to Rep
resentative Cole's assurance to the House that his amendment did not
"create a federal fair-trade law in any shape, manner, or form . . . "?51
On the other hand, how much influence is to be attributed to Repre
sentative Patman's argument against the Cole amendment, when he
said that "It applies to the non-fair-trade states in particular . . . "?52
All these factors must be considered in evaluating the House's action.
After the amendments and substitutes were rejected the House passed

the McGuire Act on May 8, 1952.53 On May 9, 1952, it was sent to
the Senate, which referred it to the Committee on Interstate and Foreign
Commerce. Various Senators expressed their opinions that the McGuire
Act was effective fair-trade legislation. Senator Hunt said that the Mc
Guire Act took care of the Wentling decision, and he further said that
mail order houses would have to abide by the fair-trade laws of the state

invaded.54 Senator Humphrey spoke in like vein.55
The Senate Committee on Interstate and Foreign Commerce held pub

lic hearings on the McGuire Act as passed by the House on June 2

through June 5, 1952. At these hearings, John W. Anderson, President
of the American Fair-Trade Council, said that H.R. 5767 covered
the "exposures created by the Schwegmann decision." He also declared:
"It does not cover with any certainty the exposures created by the

Wentling decision."56 Mr. Anderson stated that subsection (4) evidenced
a "vital deficiency"57 in the McGuire Act, and he also denied that the
McGuire Act took care of the interstate commerce problem in general.58
There is no doubt, however, that Mr. Anderson was particularly con

cerned with the mail order house problem and the transaction origi
nating in a non-fair-trade state and proceeding into a fair-trade state.59
In order to overcome this deficiency, Mr. Anderson proposed the adop
tion of the so-called "home town" amendment60 which is identical to the
Cole amendment proposed in the House. The principal purpose of the

51 98 Cong. Rec. 4952 (19S2).
52 98 Cong. Rec. 49S3 (19S2).
53 98 Cong. Rec. 49S6 (19S2).
5* 98 Cong. Rec. 888S (19S2).
55 Ibid.
56 Hearings before Committee on Interstate and Foreign Commerce on H.R. 5767,

82d Cong., 2d Sess. 86 (1952).
57 Id. at 85.
5* Id. at 316.
59 Id. at 85.
bo Id. at 107.
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"home town" amendment was to include the transactions with which we

are primarily concerned.61 The American Fair-Trade Council submitted
the following statement which was entered in the record:

That H.R. 5767 has an easily corrected, but otherwise fatal, deficiency, has
been understood by most leading authorities on fair trade. Its subsection (4)
is the only provision in H.R. 5767 intended, even remotely, to correct the
"home town" exposure created by the Wentling decision. Opinions of eminent

lawyers long familiar with both legal and economic aspects of fair trade deny
that subsection (4) . . . with any certainty whatsoever, could be used, even

after a long period of costly litigation, to stop interstate "home town" raiders
unleashed by the Wentling decision. Those same lawyers say the "home town"
amendment does it.62

However, a statement submitted by Herman S. Waller, General Coun

sel, National Association of Retail Druggists, said that subsection (4)
of the McGuire Act "squarely, and we believe adequately, overcomes

the court's decision in the Wentling case. . . ."63 Mr. Waller does not

mention the "home town" amendment nor its intended effect.
Mr. George J. Burger, Vice President, National Federation of Inde

pendent Business, stated that his organization favored an amendment
"to prevent price cutters operating out of non-fair-trade areas from
mail ordering into fair trade areas. . . ,"64
Mr. Leo F. Henebry, President, American National Retail Jewelers

Association, stated that "without the 'home town' amendment H.R. 5767
will not adequately protect the small retail merchant."65
Mr. Leo J. Heer, Vice President, National Retail Furniture Associa

tion, stated that the Keogh bill provision should be added to the Mc
Guire Act, in order to protect merchants from retail sales across state

lines,66 implying that some advocates of fair-trade feared that the Mc
Guire Act as written would not cover interstate transactions in general.
The conclusions to be drawn from the above legislative history of the

McGuire Act would appear to be as follows:
1. The Keogh bill was rejected almost solely because it provided

a federal cause of action. The fact that it excluded the transactions

originating in non- fair-trade states was actually a feature tacked on

to the bill to prevent it from encroaching on the sovereignty of non-

81 98 Cong. Rec. 4952 (1952).
82 Id. at 1610.
83 Id. at 421.
84 Id. at 256.
86 Id. at 264.
88 Id. at 274.
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fair-trade states. The rejection of it showed primarily that Congress
was determined not to pass a federal cause of action statute.

2. The Cole amendment was rejected by the House and the "home
town" amendment was rejected by the Senate Committee for two

reasons: first, they both included a federal cause of action; second

ly, they both included transactions originating in the non-fair-trade
state.

3. Some proponents of fair-trade were of the opinion that the
McGuire Act would not take care of the Wentling decision as applied
to interstate commerce in general. Most, if not all, of the proponents
of fair-trade, who made the distinction between transactions in in
terstate commerce involving two fair-trade states and the transac

tion originating in a non-fair-trade state and proceeding into a fair-
trade state, were convinced that the McGuire Act as written would
not solve this latter problem. It was for this reason that the Cole

amendment, and the "home town" amendment received such solid

support from fair-trade advocates.
4. Congress certainly could have expressly covered the transac

tion originating in a non-fair-trade state in the McGuire Act. This
transaction was repeatedly brought to its attention, and it re

fused to make clear provision for it. We submit that this fact alone
is sufficient to warrant the conclusion that the legislative history
shows that Congress did not intend to cover the transaction be
tween a fair-trade state and a non-fair-trade state.

Aside from the legislative history there are further reasons for not

construing the McGuire Act to apply to the transactions originating in

the non-fair-trade state and continuing into the fair-trade state. These
reasons are in the form of constitutional restrictions, which do not di

rectly contest the constitutionality of the McGuire Act, but rather pre
vent an interpretation of the McGuire Act to cover transactions be
tween fair-trade and free-trade jurisdictions. These constitutional re

strictions are therefore a part of our general problem of statutory con

struction.
It is generally true that a state cannot prohibit the introduction of

goods into the stream of interstate commerce. Such state legislation
has been held an unconstitutional burden on interstate commerce, since

theoretically if the states could exclude any desired article, the flow of

interstate commerce could be stopped.67 This is often expressed another

67 Schollenberger v. Pennsylvania, 171 U.S. 1 (1898) ; Collins v. New Hampshire, 171

US. 30 (1898).
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way by saying that the concurrent power of the states to regulate com

merce does not extend to that portion of commerce which, if regu
lated at all, requires uniform regulation. There are two exceptions to

this rule. A state may exclude any article constituting an imminent
menace to the health, safety or morals of its citizens,68 and the states

may exclude an article, of such nature as ordinarily to require uniformi
ty of regulation, if express authorization to do so is given by Congress.69
It now must be determined whether the specific transactions with

which we are concerned are such as to require uniformity of regulation,
and if so, whether Congress has expressly authorized the states to regu
late them. It is clear that if the McGuire Act is permitted to cover

transactions originating in the non-fair-trade states, the practical result
will be a stoppage of interstate commerce, in fair-traded products, be
tween the non-fair-trade state and the fair-trade state. With regard to

these fair-traded products the free-trade states will be left to commerce

among themselves. Such a "Balkanization" of the non-fair-trade states

emphasizes the fact that the fair-trade states would be actually pre
scribing the terms upon which goods could be introduced into the general
stream of interstate commerce, thus greatly restricting that flow, which
is clearly burdening commerce. This argument shows that these fair-
trade transactions do require uniformity of legislation. In a similar
situation, it has previously been held, that, without sufficient authori
zation by Congress, the states could not regulate the introduction
of liquor in interstate commerce.70
The question, then, in our problem is whether Congress in the Mc

Guire Act has given the states the express authorization so to burden
commerce. If Congress had meant to allow this, the specific words of
the statute would have had to extend broadly to any transaction origi
nating in the non-fair-trade state (that is, even to deliveries made in
the fair-trade state pursuant to a sale consummated in the free-trade
state). The McGuire Act, however, gives no express power to a fair-
trade state to burden interstate commerce by controlling deliveries made
into the fair-trade state from sales consummated in the free-trade state.
The statute expressly provides only that it shall not be a burden on

commerce to enforce any right of action under a state law which pro
vides that "wilfully, and knowingly advertising, offering for sale, or

selling any commodity at less than the price or prices prescribed in such

�8 Sligh v. Kirkwood, 237 U.S. 52 (1915).
69 Clark Distilling Co. v. Western Maryland Ry. Co., 242 U.S. 311 (1917).
70 Leisy v. Hardin, 135 U.S. 100 (1890),
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contracts or agreements ... is unfair competition."71 Thus it is clear
that there is express power given to a state only to enforce legislation
against a seller making a sale, advertising, or offering for sale in that
very state. Since there is a clear distinction between a sale and a de
livery, and a fortiori between an advertising or offering for sale and a

delivery, it follows that there is no express authorization to forbid de

livery.
In order to give a fair-trade state the power to forbid deliveries into

it from a free-trade territory, there would clearly have to be language
as in the Cole amendment allowing a state to apply its laws to "de
liveries made pursuant to a sale," or at least some express power to stop
the flow of commerce into it from the free-trade states.

Thus the language of the Act plus Congressional intent as seen from
the foregoing legislative history makes it clear that Congress neither
intended nor achieved an express authorization for states to burden com

merce by cutting off interstate transactions originating in free-trade
states and continuing via deliveries into fair-trade states.

There is a final argument which urges a construction of the McGuire
Act to include only transactions, between two fair-trade states. The

question is: If a mail order house is brought into court in the non-

fair-trade state for a violation of a fair-trade state law, may the Mc
Guire Act be construed so as to allow the non-signer clause of the fair-
trade state to restrict the non-fair-trade state vendor? Even though the
latter has notice of the fair-trade contracts and prices, and deals with
the fair-trade state residents, its activities may be so confined to the non-

fair-trade state that there is no basis for the legislative jurisdiction of
the fair-trade state. Should mere delivery in a fair-trade state, pur
suant to a contract consummated in a non-fair-trade state, be
sufficient to subject the mail order house to the law-making power of
the fair-trade state? The tenuous nature of such jurisdiction is ac

cented all the more when suit is brought in a non-fair-trade state on

the basis of the fair-trade state law. If such jurisdiction is sustained,
the practical effect is that private individuals have been allowed to cut
off interstate commerce in fair-traded products between a non-fair-trade
state and a fair-trade state. We submit that no such broad interpreta
tion of the McGuire Act should be adopted. It is certainly without any
explicit basis in the language of the statute itself, which merely legalizes
fair-trade contracts which would be lawful "as applied to intrastate
transactions."

71 66 Stat. 632, IS U.S.C. � 51(a)(3) (1952).
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Interpretation of the McGuire Act by the Courts

Immediately after the passage of the McGuire Act in June 1952, cases
came before the courts demanding its interpretation. It is important to
note, however, that the decided cases have presented the courts only
with the problem of applying the McGuire Act to interstate commerce

between two fair-trade states. The direct holdings of these cases are

that the McGuire Act permits state fair-trade laws to apply to com

modities, contracts and activities in interstate commerce between two

fair-trade states.72 However, the broad language used in the cases has
been said to apply as well to transactions originating in the free-trade

states, since the courts have generally failed to make any distinction be
tween interstate commerce between fair-trade states and interstate com

merce involving a free-trade state. Raxor v. Goody is an example of the
careless use of language. Goody was a non-signer in New York who
was selling fair-traded goods outside the state into another fair-trade
state. He attacked the McGuire Act on several grounds one of which
was that the statute did not apply to mail order sales directly in inter
state commerce. The court said that the Act clearly applies to commodi

ties, contracts and activities "in or affecting interstate commerce", that
the statute "was designed to open all interstate commerce to the oper
ation of state fair-trade acts. . . ."73 Since Goody was operating in in
terstate commerce between two fair-trade states, the above language is
dictum as applied to a transaction in interstate commerce originating
in a free-trade state. There is no inkling in the case at all that the court

was even aware of the problem of allowing fair-trade states to cut off
any commerce out of a free-trade state.
There is a case in New York, however, General Electric Co. v. Mas

ters Mail Order Co.,7i which squarely presents the issue; but, by deny
ing a preliminary motion, the court avoided deciding whether the Mc
Guire Act covers a transaction originating in the non-fair-trade state

and continuing into the fair-trade state. General Electric had previ
ously enjoined Masters Inc.,75 from violating the New York fair trade

72 Schwegmann Bros. Giant Super Mkts. v. Eli Lilly & Co., 205 F.2d 788 (5th Cir.),
cert, denied, 346 U.S. 856, rehearing denied, 346 U.S. 905 (1953) ; Raxor Corp. v. Goody,
282 App. Div. 921, 125 N.Y.S.2d 643 (1953), cert, denied, 75 Sup. Ct. 88 (1954);
Lionel Corp. v. S. Klein on the Square, 307 N.Y. 229, 120 N.E.2d 802, cert, denied, 75

Sup. Ct. 88 (1954) ; General Elec. Co. v. Masters, Inc., 282 App. Div. 1024, 126 N.Y.S.2d
887 (1954).
� 121 N.Y.S.2d at 887 (1953).
74 General Elec. Co. v. Masters Mail Order Co., 122 F. Supp. 797 (S.D.N.Y. 1954).
75 General Elec. Co. v. Masters, 281 App. Div. 1016, 121 N.Y.S.2d 266 (1953).
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law. Masters was a New York corporation and a non-signer. At about
the time of this injunction, or shortly after it was issued, Masters in
corporated in the District of Columbia, as Masters Mail Order House.
Masters Mail Order House is an affiliate of Masters of New York, and
in fact the stock ownership of both corporations is the same. The presi
dent and vice-president of both corporations are the same men.76 Mas
ters Mail Order House then proceeded to sell General Electric's fair-
traded products below the fair-trade price, and shipped them into New
York to customers of Masters of New York. General Electric brought
an action in the United States District Court for the Southern District
of New York to enjoin Masters of D. C. (not Masters of New York,
as in the first case) from violating New York's Fair Trade Act. Gen
eral Electric sought a prehrninary injunction, and Masters of D. C.
sought a dismissal of the complaint for lack of jurisdiction and summary
judgment because there was no issue of material fact, since the complaint
failed to state a claim on which relief could be granted.
In the decision, Judge McGohey denied Masters' motion to dismiss

the complaint and held that there were sufficient "activities" in New
York producing "effects ... of such immediate and serious consequence
to New York's interests," that Masters of D. C. can be required to

defend in New York.77 A problem is immediately raised by this ruling
on jurisdiction. Does the court rely on the fact of the close affilia
tion between the two corporations, and thus in effect hold that the two

are really one, and therefore rest jurisdiction on this? Conceivably, the
case could turn on this point. But assume that Masters of D. C. is a

separate entity. Are its activities of advertising in New York, shipping
into New York, and perhaps even selling in New York, a sufficient
basis of jurisdiction for the New York District Court? A sale in New
York is probably adequate basis for jurisdiction, but mere advertising,
offering for sale, or even shipping are probably not adequate. Even more

pertinent to our subject, if Masters of D. C. is such a separate corporate
entity, does the McGuire Act permit the New York Fair Trade Act to

apply to these transactions originating in the District of Columbia and

continuing into New York?

On the motion for summary judgment, Masters contended that the
McGuire Act leaves retailers in non-fair-trade states free from the fair-
trade laws of other states, and as a result, General Electric was here

78 General Elec. Co. v. Masters Mail Order Co., 122 F. Supp. 797 at 799.
77 Id. at 800.
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trying to apply the New York fair trade act78 in an unlawful restraint
of interstate commerce. Masters also contended that the New York
Act was being applied extraterritorially to Masters' activities in the Dis
trict in violation of the Federal Constitution. In ruling against this

motion, the court stated that the acts complained of, i.e., advertising,
shipping and selling, are actually acts done in the state of New York.
Thus the court concludes that the complaint states a cause of action
unless the effect of the McGuire Act "is to permit a retailer located in
a non-fair-trade state who is a 'non-signer' to violate with impunity in a

fair trade state, the latter's fair trade laws."79
The court itself supplies the emphasis in this quotation and it appears

to rely strongly on these words "in a fair trade state." What actually
does the court mean by this phrase? Does the court refer only to the
tortious effects of the acts done as being felt in New York? Or does
the court mean that Masters of D. C. is so closely linked to Masters
of New York as to be the same corporation and, in effect, that it is the
New York corporation which is operating "in a fair trade state"? Be
cause of the close affiliation between the two Masters corporations, we
submit that this case does not cut off completely all advertising, ship
ping, and selling of a New York corporation's fair-traded products, below
the fair-trade contract price, of all mail order houses or retailers oper
ating from the District of Columbia (or another free-trade territory)
into New York. Even Judge McGohey did not wish to interpret his
decision in this manner. He says:

It is unnecessary and indeed, in the absence of more facts than this meagre
record presents, it would be unwise to undertake to define the precise boundaries
of the exemptions and authority granted to the states by the McGuire Act. It
is sufficient here to say that, from its preamble and its terms, the Act does not

leave Masters of Washington free from the consequences of its acts done in New
York in violation of New York's law.80

At the present time the three cases pending in Maryland may decide
the precise point at issue here. The Sunbeam Corporation, the Revere
Camera Corporation, and the Bissel Sweeper Corporation are suing
Masters of D. C.81 They are seeking damages and injunctions under the

Maryland Fair Trade Act, which prohibits offering for sale into Mary
land fair-traded goods below fair-trade prices. Claims for relief are

78 N.Y. Gen. Bus. Law S 369b. (Feld-Crawford Act).
79 General Elec. Co. v. Masters Mail Order Co., 122 F. Supp. at 802.
8<> Ibid.
81 See note 17, supra.
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based on Masters mail order sales, originating in the District of Colum
bia and mailed into Maryland. Masters was incorporated in Maryland
and so there is an adequate basis for jurisdiction. The first obvious
defense in such a suit is that this type of interstate commerce between
a non-fair-trade state and a fair-trade state was not meant to be in
cluded in the McGuire Act. We have already reached this conclusion
from the legislative history and an analysis of the McGuire Act. But the
court will have to come to some decision upon this, issue in disposing
of these cases. The second defense concerns a question not yet fully
discussed in this Note. The plaintiffs allege that Masters is liable on

the basis of a tort which has been committed in Maryland. They argue,
in effect, that no matter where the sale takes place (either in the District
or in Maryland), and no matter where title passes, the effect of the
act is felt in Maryland on the plaintiff's economic market and there
fore Maryland can make the effect itself a tort. The defense says that
even if the McGuire Act did relieve this transaction from being a bur
den on interstate commerce, Maryland's law which creates a tort from
the effect of an out-of-state act violates the due process clause. The

question is, how much activity is required in a state before that state

can validly apply its laws, even though it has jurisdiction over the

party. Masters has used an analogy from the field of tax law, arguing
that the degree of activity within a state by a foreign corporation, which
enables that state to impose a tax, is the same as that required for the
state to hold the foreign corporation responsible for a statutory tort.

The case used by Masters is Miller Bros. v. Maryland?2 decided last

April by the Supreme Court. In that case sales were made over the
counter in Delaware, and delivery was made by the vendor or via com

mon carrier into Maryland. The Delaware vendor advertised free

ly in Maryland. Maryland then attempted to compel the Delaware
vendor to collect the Maryland use tax on the goods delivered
into Maryland. The Supreme Court denied the attempt and said
that for Maryland to do this would be an extraterritorial application of
state law in violation of the Fourteenth Amendment. In order to de
cide whether the analogy can be drawn we must decide whether the due

process requirements with regard to taxation are the same as the due

process requirements with regard to torts. The basis for imposing a tax

is some relation between the activity and the opportunity, benefits or

protection which the taxing state gives that activity. The question in

82 347 U.S. 340 (1954).
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effect is, has the state given anything for which it may tax in return?83
Turning to tort actions, one finds the general rule that when an act

occurs in one state and the effect is felt in another, the laws of the latter
are usually applied. Only one case has been found in which the objec
tion was made that to apply the laws of the state where the effect of
the tort is felt is a violation of due process.84 It would seem, therefore,
that due process requirements in the tort field do not prevent a state

from applying its law upon the invasion of a legally protected right
within its borders even though there is no local activity. Thus a state

has a sufficient basis for tort liability if the effects of an activity con

ducted elsewhere are felt within its borders.85 A conclusion is here war

ranted that the analogy between the typical fair-trade tort case and the
Miller Bros, case is erroneous. Also, it must be mentioned that Mary
land in the Miller Bros, case was attempting to tax more than the de

livery into that state, that is, more than the benefit of Maryland protec
tion would warrant. But in fair-trade cases Maryland is attaching lia

bility to advertising, offering for sale and selling in Maryland�activi
ties clearly within the state. This we submit is equivalent to an attempt
to tax the delivery of Miller Bros, in Maryland, an entirely different
situation from the one before the Supreme Court last spring.
The one tort case in which it is known that a defendant did object,

on the basis of the due process clause, to the application of the laws
of the state where the effect alone of his acts was felt, came before the

Supreme Court of the United States. In Young v. Masci?* Young con

tested the constitutionality of a New York motor vehicle statute which
made a nonresident owner, who made a bailment outside the state and
who was not within it at the time, liable for death or injuries caused by
an automobile accident in New York. The Court refused to accept
Young's reasoning, stating that when a person in one state "sets in mo

tion . . . the means by which injury is inflicted in another [he] may
consistently with the due process clause, be made liable for that in
jury. . . ,"87 However, Mr. Justice Brandeis did suggest that there was

at some point a limit to this doctrine by writing: "We have no occasion
to decide where the line is to be drawn generally between conduct which

83 Standard Oil Co. v. Peck, 342 U.S. 382, 385 (1952) ; Treichler v. Wisconsin, 338 U.S.

241, 257 (1949) ; Wisconsin v. J. C. Penney Co., 311 U.S. 435 (1940) ; Curry v. McCanless,
307 U.S. 357, 367 (1939).

84 Young v. Masci, 289 U.S. 253 (1933) .

85 Ibid.
86 Ibid.
87 Id. at 2S8.
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may validly subject an absent party to the laws of a state and that
which may not."88
It certainly seems that if a line is to be drawn, it will be drawn in the

case of fair-trade, where a private party, not the state, is attempting
to subject out-of-state activities to the laws of the forum and where the

power of a state to protect itself does not seem as urgent as in the
vicarious liability motor vehicle statute in Young v. Masci.
It is submitted that the following conclusions may be drawn from

the above analysis of whether mail order house activities of selling fair-
traded products in free-trade states and delivering and advertising in
fair-trade states may be curtailed:

1. The McGuire Act specifically includes transactions in "com
merce" and the courts have to this point held that the Act over
comes the Wentling decision only with regard to transactions be
tween two fair-trade states.

2. The "plain meaning" of the McGuire Act is ambiguous. When
sections (2) and (4) are considered together, it is not clear
whether Congress meant to include transactions involving the
non-fair-trade states.

3. It is somewhat difficult to reach a conclusion from the legisla
tive history of the McGuire Act. Nevertheless Congress was pre
sented with numerous complaints by Congressmen and business
men that the McGuire Act failed to cover transactions originat
ing in free-trade states and continuing into fair-trade states; yet
Congress refused to clarify the language of the Act before its

passage. Thus may be implied a Congressional intent not to cover

the transactions in question. The rejection by the House of the
amendment introduced by Representative Cole of Kansas which
was presented for the very reason that the McGuire bill did not
reach mail order transactions between mail order houses in non-

fair-trade jurisdictions and customers in fair-trade states indicates
a Congressional intent to exclude these transactions. At the same

time it cannot be discounted that all amendments which would
have covered our specific problem also provided for a federal
cause of action, and that this was a principal reason for their

rejection.
4. The subject matter of interstate commerce in fair-traded products

requires uniformity of legislation. We submit Congress has not

88 Young v. Masci, 289 U.S. 253, 260 (1933).
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expressly delegated to the states the power to regulate this type
of transaction, and in the absence of such express authorization,
the McGuire Act should not be interpreted to cover it.

Even if the McGuire Act is to be construed to permit a state to

burden interstate commerce by controlling deliveries within its

borders, Maryland law, which makes it a tort to mail into the
state an article sold in another state below fair-trade prices, may
well be beyond the due process limitation on a state's power over
non-residents.

LEO R. MURPHY, JR.
WILLIAM C SENNETT



RECENT DECISIONS
ADMINISTRATIVE LAW�When One of Two Mutually Exclusive Ap

plicants for a Broadcast Facility Amends to Specify Another Fre

quency, Thus Removing Both Applications from Federal Communi
cations Commission Hearing Docket, the Amending Applicant
Whose Construction Permit was Granted Shortly After That of
His Competitor is not a "Party in Interest" Under Section 309(c)
of the Communications Act, and is Estopped from Claiming Possible
Competitive Injury as the Basis for Standing.

An application was filed with the Federal Communications Commission for
a construction permit for a new standard broadcast station at Central City,
Kentucky, to be operated on 1380 kilocycles. Six months later a second ap
plicant filed for the same facility in the same community. Because the two ap
plications were mutually exclusive, they were designated for a hearing in a

consolidated proceeding as provided for by � 309(b) of the Communica
tions Act of 1934, as amended, 66 Stat. 711, 715 (1952), 47 U.S.C. � 309(b)
(1952). Four days before the exhibits were to have been exchanged for the

hearing, the second applicant filed a petition to amend its application to re

quest 1600 kilocycles and requested removal of its application from the hear

ing docket since the applications were no longer mutually exclusive. The Com
mission accepted this amendment and removed both applications from the

hearing docket. Subsequently, the Commission, in separate actions, granted
the respective applications for construction permits for the two new standard
broadcast stations to operate in Central City, Kentucky. The grant to the
first applicant, appearing first on the agenda, specified operation on 1380 kilo

cycles. The grant to the second applicant followed on the same agenda and

specified operation on 1600 kilocycles. On the last day during which both
grants were subject to protest, the second applicant filed a protest pursuant
to � 309(c) of the Communications Act of 1934, as amended in 1952,
against the Commission's action in granting, without a hearing, the first ap
plication. Held, the protest was denied on the grounds that the protestant
lacked standing as a "party in interest" within the meaning of � 309(c).
Furthermore, the protestant was equitably estopped by his own conduct from

claiming possible competitive injury as a basis for standing. In re Central City-
Greenville Broadcasting Co., 11 Pike & Fischer R.R. 484 (1954).
This decision of the Federal Communications Commission is one of many

recent rulings dealing with protests filed under � 309(c), which provides
in pertinent part:

(c) When any instrument of authorization is granted by the Commission
without a hearing as provided in subsection (a) hereof, such grant shall re

main subject to protest as hereinafter provided for a period of thirty days.
During such thirty-day period any party in interest may file a protest under

282
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oath directed to such grant and request a hearing on said application so granted.
Any protest so filed shall contain such allegations of fact as will show the

protestant to be a party in interest and shall specify with particularity the

facts, matters, and things relied upon, but shall not include issues or allega
tions phrased generally. The Commission shall, within fifteen days from the
date of the filing of such protest, enter findings as to whether such protest
meets the foregoing requirements and if it so finds the application involved
shall be set for hearing upon the issues set forth in said protest, together with
such further specific issues, if any, as may be prescribed by the Commission. . . .

The legislative history of the bill embodying the Communications Act Amend
ments of 1952 shows that the intent of Congress was to provide a method of
re-examination of certain actions taken by the Commission, by means of di
rect complaint to the Commission itself. Sen. Rep. No. 44, 82nd Cong., 1st

Sess. (1951). A provision for automatic stay such as this, suggests resort to

its provisions solely as a means for harassment and delay of a potential
competitor. That this may be the true purpose of a protest under �
309(c) has been recognized by the Commission. Cf. In re Wisconsin Broad

casting System, Inc., 10 Pike & Fischer R.R. 1253 (1954).
The first procedural requirement of � 309(c) is that the protestant

show himself to be a "party in interest". In re Capital Broadcasting Co., 8
Pike & Fischer R.R. 229 (1952) ; In re Kansas State College, 8 Pike & Fischer
R.R. 261 (1952). The Commission will then consider the allegations as to

why the grant should not have been made, and if these are framed with par
ticularity and specificity the effective date of the subject grant will be sus

pended, and it will be set down for a hearing on the issues raised in the pro
test. At the conclusion of the hearing the Commission will issue its decision
as to whether the suspended grant shall be reinstated or revoked. In con

sidering whether a protestant can attain the position of a "party in interest,"
the Commission has used the test of standing to appeal as set forth in Com
mission v. Sanders Radio Station, 309 U.S. 470 (1940), and in Communica
tions Comm'n v. N.B.C., 319 U.S. 239 (1943). In the Sanders case, the

Supreme Court said that one had standing to appeal to the courts from a de
cision of the Federal Communications Commission if he could show resultant
economic injury, though the Court made it clear that economic injury was

not a separate and independent element to be taken into consideration by the
Commission in determining whether it should grant or withhold a license.
The definition of a "party in interest" was narrowed by the decision in Mans

field Journal Co. v. Federal Communications Comm'n, 84 U.S. App. D.C.

341, 173 F.2d 646 (1949), where the United States Court of Appeals for the
District of Columbia Circuit stated that the appellant had no standing to ap
peal for it was not the owner of an existing station and did not hold a con

struction permit at the time of the protested grant. Thus, if the protestant
wishes to allege economic injury to a broadcast facility he must be, at the time
of the protested grant, a permittee or licensee of such facility, not merely the
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applicant for a facility. KFAB Broadcasting Co. v. Federal Communications
Comm'n, 85 U.S. App. D.C. 160, 177 F.2d 40 (1949); In re Polan Indus

tries, 8 Pike & Fischer R.R. 471 (1952); In re Versluis Radio and Television,
Inc., 9 Pike & Fischer R.R. 102 (1953).
In the instant case, the Commission refused the protestant standing as a

"party in interest", first, because at the time of the protested grant the amend

ing applicant was not a permittee or licensee. This finding was based on the
fact that a short interval transpired between the granting of the first applica
tion for a construction permit on 1380 kilocycles and the subsequent granting
of the amended application on 1600 kilocycles. The official minutes of the
Commission show that both applications were on the Commission agenda for

September 8, 1954, and that they were both granted during the afternoon
session beginning at 2:15 P.M. Obviously, the time interval could only have
been quite brief. However, technically there was a period when the protestant
was only an applicant and not a permittee, and this deprived it of standing.
Secondly, the Commission found that the protestant was equitably estopped

from claiming possible competitive injury as the basis for standing as a "party
in interest" because it had affirmatively aided in creating the situation against
which it was objecting. There were two alternative courses by which the amend

ing applicant could have objected to the grant of the competing facility. It could
have remained in the competitive hearing and presented evidence to show its

qualifications to operate the facility on 1380 kilocycles; or, after the two appli
cations had been withdrawn from the hearing docket, the protestant could have
filed a petition for intervention as provided for in � 309(b), in which it
could have attempted to convince the Commission that the grant to the first ap
plicant was not in the public interest, convenience and necessity. The protestant
failed to take either of these steps, but waited until after the grant to the com

peting station, and then filed a protest on the last possible day. Conceivably,
upon the basis of this application, the Commission could apply the doctrine of

equitable estoppel to parties daiming relief under other sections of the Com
munications Act as well, for the Commission said in In re St. Louis Telecast,
Inc., 10 Pike & Fischer R.R. 1185, 1187 (1954):

It seems clear from the various decisions by the courts that the standards are

the same for determining whether a person is a "party in interest" for the pur
poses of intervening in a hearing under Section 309(b) of the Act, for the

purposes of maintaining a protest under Section 309(c), or for the purpose of

mamtaining an appeal to the courts from a Commission decision under Section
402 of the Act. . . .

The use of the doctrine of equitable estoppel in order to deny the protestant
the exercise of its statutory right is a novel approach by the Commission.
There are exceptions, but generally the Commission itself, as an administrative

agency, would not be subject to the doctrine of equitable estoppel. Wallace

Corp. v. Labor Board, 323 U.S. 248 (1944); Churchill Tabernacle v. Federal
Communications Comm'n, 81 U.S. App. D.C. 411, 160 F.2d 244 (1947).
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The precept that the doctrine of equitable estoppel is not applicable to the
Government or its agencies stems from the idea that the sovereignty of the
state cannot be prejudicially affected by the application of an equitable doc

trine; that is, the sovereignty may not be curtailed by commissions or omis
sions of its officials or agencies through whom it must act. The appellate court

has said: ". . . . Nor can the principles of equitable estoppel be applied to

deprive the public of the protection of a statute because of mistaken action
or lack of action on the part of public officials." National Labor Relations
Board v. Baltimore T. Co., 140 F.2d 51, 55 (4th Cir. 1944), cert, denied, 321
U.S. 795 (1944).
There is a generally accepted concept as defined in the case of Associated

Industries v. Ickes, 134 F.2d 694, 704 (2d Cir. 1943), that a "party in in

terest," or one having standing to sue within the meaning of the Sanders case,
is in the position of being a "private Attorney General." The Commission has

approved of this definition and applied it to a protestant under � 309(c).
In re Wisconsin Broadcasting System, Inc., supra. In the Associated Industries
case the court said on p. 704:

. . . Congress can constitutionally enact a statute conferring on any non-official

person, or on a designated group of non-official persons, authority to bring a

suit to prevent action by an officer in violation of his statutory powers. . . .

Such persons, so authorized, are, so to speak, private Attorney Generals.

A similar concept was employed by the Supreme Court in Scripps-Howard
Radio v. Comm'n, 316 U.S. 4, 14 (1942). There the Court said, "these private
litigants have standing only as representatives of the public interest." See also
Colorado Radio Corp. v. Federal Communications Comm'n, 73 App. D.C.

225, 118 F.2d 24 (1941). Considering the position of a protestant under

� 309(c), the utilization of the doctrine of equitable estoppel to deprive
it of a statutory right would seem to be inappropriate.
In the final analysis, the purpose for the existence of the Federal Communi

cations Commission is to serve the public interest, convenience, and necessity.
While the result reached in this case appears equitable under the peculiar
factual circumstances, it is submitted that the two bases for the decision are

lacking in legal efficacy.
w. d. holder, jr.

ARBITRATION�The Right of a Court to Interpret an Arbitration
Clause Extends to Inquiry Within the Agreed Dispute, and the

Court May Strike out Certain Items Considered by the Arbitra
tors.

Libelant chartered a vessel to the charterer. Clause 17 of the charter party
contained an arbitration provision which stated, "... should any dispute arise
between Owners and Charterers, the matter in dispute shall be referred to three
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persons at New York, one to be appointed by each of the parties hereto, and
the third by the two so chosen; their decision or that of any two of them,
shall be final, and for the purpose of enforcing an award, this agreement may
be made a rule of the Court. The Arbitrators shall be commercial men."
Owner attached cargo and sub-freights of the vessel, reserving the right to have
disputes set forth in the libel referred to arbitration as authorized by clause

17, and according to the provisions of the United States Arbitration Act.
9 U.S.C. �� 1-14 (1950). The charterer posted a bond and collateral with a

bonding company and gained a release of the cargo and sub-freight. The
charterer also filed a cross-claim alleging various claims against libelants, among
them counsel fees, court costs, bond premiums and incidental expenses. The
owner excepted to these claims of charterer and the court sustained the excep
tions without leave to amend. Thereafter, on charterers' petition and owner's

consent, the court ordered, "That the parties hereto proceed forthwith to

arbitration of the Charter Party disputes set forth in the Libel and Cross-Libel

herein, pursuant to clause 17 of the Charter Party, dated January 11, 1951 . . .

and the terms and provisions of the Federal Arbitration Act . . . and that this
Court hereby retains jurisdiction ... for the purpose of entering its decree on

the award of the Arbitrators, and for such other purposes as may be necessary
or requisite under the circumstances." The arbitrators allowed a claim of in
terest of $4,387.50 on collateral bond security in favor of the charterer in their
award. Charterer prayed for the award to be confirmed. Owner prayed for
the award to be modified by eliminating the allowance to charterer of interest
on collateral deposited with the bonding company. Held, the arbitration clause
had reference to disputes arising under the charter party and not to disputes
about costs and expenses arising out of possible litigation between the parties;
therefore, the clause did not authorize the arbitrators to allow a claim of in
terest on the collateral. The court modified the award. Tkeofano Maritime
Co. v. 9,551.19 Long Tons, Etc., 122 F. Supp. 853 (D. Md. 1954).
Common law did not allow arbitration agreements to be specifically enforced.

Vynior's Case, 8 Co. Rep. 81b, 77 Eng. Rep. 597 (1609). The primary
reason advanced was that the arbitration agreement was revocable at any time

by the parties, and, therefore, no court could order parties to arbitrate. An
other theory advanced was that such agreements were against public policy
because they deprived the courts of jurisdiction.
New York was the first state to provide by statute for specific performance

of arbitration agreements. N.Y. Civil Practice Act � 1448 (1920). The United
States Arbitration Act, which was passed in 1926, provided for specific per
formance of arbitration agreements. Section 8 thereof states:

If the basis of jurisdiction be a cause of action otherwise justiciable in ad

miralty, then, notwithstanding anything herein to the contrary, the party claim

ing to be aggrieved may begin his proceedings hereunder by libel and seizure
of the vessel or other property of the other party according to the usual course
of admiralty proceedings, and the Court shall then have jurisdiction to direct
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the parties to proceed with the arbitration and shall retain jurisdiction to

enter its decree upon the award.

This section incorporates arbitration into admiralty proceedings and allows for

specific performance of arbitration clauses.
Awards of arbitrators have under statute been recognized as valid and bind

ing. A North Carolina court referred to the arbitrators as being considered
"a law unto themselves'", Bryson v. Higdon, 222 N.C. 17, 21 S.E.2d 836

(1942), going on to say at page 19:

When the law respecting submission to arbitration has been substantially fol
lowed�and the result has not been challenged on that ground�the award can

be attacked only for fraud, undue influence, or improper conduct on the part
of the arbitrators when acting within their authority.

A Michigan court stated that arbitration is a substitute for court proceedings.
Noble v. Grandin, 125 Mich. 383, 84 N.W. 465 (1900). An early Supreme
Court case, before statutes on the subject were enacted, approved of arbitra
tion as a means for settling disputes. Burchell v. Marsh et at., 17 How. 344

(U.S. 1854).
The United States Arbitration Act, supra, and cases based on arbitration

point out that once the arbitrators gain jurisdiction of the dispute, their award is
final and binding and the courts are left only to enforce such awards. The

principal case is concerned with the fact that the arbitrators never gained
jurisdiction over the matter of interest on collateral, and, therefore, the award
of that allowance could or should be modified. The charterer contends clause
17 of the charter party requires submission to arbitration of all disputes arising
out of the charter party. The charterer also contends that all questions con

nected with the suit by the owner to enforce a lien under the charter party falls
within the arbitration clause and, therefore, the arbitrators did have the power
to allow for the interest on collateral posted with the bonding company.
The court answers charterers' argument by considering admiralty proceedings

and refers to rule seven of the Admiralty Rules: "If costs shall be awarded
by the court to either or any party then the reasonable premiums or expense
paid on all bonds or stipulations or other security given by that party in that
suit shall be taxed as part of the costs of that party." The court then goes on

to say that collateral was a personal matter between charterer and the bonding
company and is not recoverable by them as damage or taxable costs. The
court distinguishes between interest on security given to a bonding company
which is recoverable and interest on additional collateral which is not. The
court distinguishes the two on the basis that the latter is a personal matter,
while the former is not, and holds that if the parties intended such an item
to be recoverable, they should have made special mention of it in the contract.
The court relies upon B. Fernandez & Hnos, S. En C. v. Rickert Rice Mills,
Inc., 119 F.2d 809 (1st Cir. 1941), in regard to the power of the courts to

interpret an arbitration clause.
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Prior cases indicate that a limitation exists as to the extent of the power of
the courts in interpreting arbitration agreements. It is well settled that the
courts have the power to interpret arbitration clauses. Lehigh Coal & Naviga
tion Co. v. Central R.R. of New Jersey, 33 F. Supp. 362 (E.D. Pa. 1940).
When the courts are considering subject matter, the broadest interpretation is
to be given. Fox v. The Guiseppe Mazzini, 110 F. Supp. 212 (E.D.N.Y.
1953). The New York Supreme Court stated that once the dispute has been
found to have been submitted to arbitration, "Every other issue, whether of
fact or law, comprised within the agreement to arbitrate, is within the exclusive
jurisdiction of the arbitrators." Application of P. J. Carlin Const. Co., 113
N.Y.S.2d 207, 208 (1952). These cases hold that the power of the courts

to interpret arbitration clauses is limited to determining the general scope of
the inquiry. It is then within the power of the arbitrators to determine the
incidental matters which are included in the general issue which has been sub
mitted to arbitration.
The case of B. Fernandez & Hnos, S. En C. v. Rickert Rice Mills, Inc.,

supra, relied upon by the court in the principal case, brings this fact to light
also if we consider the question determined by the court in that circumstance.
The defendant claimed there was no issue to be arbitrated. The court con

sidered the arbitration clause to determine if there was an actual dispute to

arbitrate and decided that there was not. The case is in accord with the general
theory that the courts have power to determine if a dispute subject' to arbitra
tion exists and the general scope of its subject matter, but it does not indicate
any such extension to the power which this court has seemingly used.
The court would certainly have had the power to determine if the subject

matter of the dispute had been submitted to arbitration. In this there would
be no question as the parties both reserved rights to arbitration. But the court

went further in determining that certain items in the submitted dispute were

not for the arbitrators to decide. Such a holding seems clearly to be deciding
matters which should have been determined by the arbitrators.
It is submitted that the court in the principal case invaded the jurisdiction

of the arbitrators. Once the arbitrators have secured jurisdiction over the

general dispute, they should have the right to consider the legal disposition
of elements contained within such dispute. The interest on collateral, an im

portant element in gaining a release of the cargo and sub-freight, should be
considered part of the subject matter. Certainly it does not appear to be so

foreign to the arbitration clause that special mention need be required to give
the arbitrators jurisdiction over it.

FRED GRTFFEN
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CIVIL PROCEDURE�Judgment of Dismissal on Ground of Contribu
tory Negligence of Wife's Counterclaim for Property Damage to

Her Husband's Automobile Is Res Judicata as to the Issue of Her

Negligence in a Subsequent Suit by the Wife for Personal Injuries
Suffered When the Wife-Driven Automobile Collided With De
fendant's.

Plaintiff, while operating her husband's automobile, collided with defendant's
automobile. Defendant brought suit in the civil and police court against
plaintiff to recover for damages to his car. Plaintiff counterclaimed "for

damages done to her vehicle and for loss of use." (Emphasis supplied.) Prior
to trial, plaintiff and her husband instituted in the corporation court this
action to recover damages for personal injuries suffered by plaintiff, and for

property damages suffered by her husband to his car. Subsequently, plaintiff's
husband was dropped as a party and plaintiff proceeded in this suit for per
sonal injuries. At the trial of the first suit it was established that plaintiff's
husband, not plaintiff, was the true owner of the automobile. At this point
a motion was made by defendant to dismiss plaintiff's counterclaim, which
motion was not ruled upon. Plaintiff then proceeded with her evidence. The

only indication of plaintiff's being a gratuitous bailee was her reply to a ques
tion in which she stated: "It was in his name but I use it all the time." The
court found both parties negligent and, accordingly, dismissed both the claim
and counterclaim.
In answer to plaintiff's suit for personal injuries, defendant filed a plea of

res judicata and estoppel of judgment. The corporation court sustained the

plea and dismissed the complaint. On appeal, judgment was reversed and the
case remanded. The reason assigned was that plaintiff was not a proper party
to her counterclaim in the first suit; hence, such counterclaim should have been
dismissed without considering the question of her negligence. Petrus v. Rob-
bins, 80 S.E.2d 543 (1954). Upon rehearing, held, the judgment of the
corporation court affirmed. Plaintiff, as gratuitous bailee, had a valid counter
claim in the first suit and a finding of contributory negligence on her part was
necessary to the dismissal of her counterclaim. Therefore, the plea by the
defendant of res judicata was properly sustained by the corporation court.
Petrus v. Robbins, 83 S.E.2d 408 (Va. 1954).
A well-recognized distinction exists as to the effect of res judicata when

urged as a bar to a subsequent action between the same parties upon the
same claim, and as an estoppel in a subsequent action between the same

parties upon a different cause of action. In the former instance, a judgment
on the merits is an absolute bar, concluding the parties not only as to every
matter actually determined, but as to any matter which might have been de
termined as well. In the latter case, the judgment in the prior action operates
as a bar only to the relitigation of those matters actually determined. Crom
well v. County of Sac, 94 U.S. 351, 352-353 (1876).
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Virginia has adopted the minority view that where one suffers both property
and personal injuries as a result of a single incident, judgment in a suit to
recover damages for one type of injury does not bar a subsequent suit to
recover for the other. Carter v. Hinkle, 189 Va. 1, 52 S.E.2d 135 (1949).
There being available to plaintiff two separate causes of action, she was not
barred from bringing her suit for personal injuries; but, she would nevertheless
be estopped from relitigating an issue decided against her in the first suit.
Cromwell v. County of Sac, supra. Therefore, if the issue of her negligence
was properly decided in the first suit, her present suit must fail since she
is estopped from denying that a defense exists to this suit.
It is essential to a plea of res judicata or estoppel of judgment that the

identical issue upon which it is invoked was in controversy and necessarily
determined in the former action. Ches. & R. Co. v. Rison, 99 Va. 18, 34-35,
37 S.E. 320, 324-325 (1900). A finding not essential to sustain the judgment
in one suit is not a bar to the litigation in a subsequent suit of the fact so

found. See Talbot v. Power Company, 152 Va. 864, 866, 148 S.E. 869 (1929).
Expressions in an opinion which are not necessary to the determination of
the suit cannot be deemed res judicata as to subsequent actions. State, ex rel.

Squire v. Cleveland, 60 Ohio App. 395, 22 N.E.2d 223 (1937). In Calloway
v. Casualty Co., 113 W. Va. 339, 341, 167 S.E. 877, 878 (1933), the court,
in sustaining a judgment for insured in a suit to recover for a paralytic condi
tion attributed to an accident, held that a prior judgment recovered against
insurer necessarily embraced a finding that the paralysis was due to the injury,
reasoning:

That question therefore stands res adjudicata. . . . We think the result necessarily
follows though that specific question was not presented by defendant's specifica
tions of defense in the first suit. Whether the parties deemed the question
involved as coming under the general issue or not, they nevertheless adduced
evidence pro and con and submitted the issue to the jury.

If the verdict rendered in a previous suit between the same parties could not

have been rendered without determining the precise issue involved in the

subsequent action, the prior verdict will be considered as having settled that
matter as to all future actions between the same parties. Packet Company v.

Sickles, 5 Wall. 580, 592 (U.S. 1866).
The original suit was tried by a judge without a jury. The ordinary rule

in such cases is that a judgment without any special finding, like a general
verdict in a jury case, is equivalent to a finding in favor of the successful

party of all the facts necessary to sustain the judgment. Fayerweather v.

Ritch, 195 U.S. 276, 302 (1904).
Under the pleadings and judgment in the first suit, dismissal of the claim

and counterclaim could be based only on a finding of negligence as to both

parties; if only one had been negligent, there would have been an affirmative

judgment for the other. However, it having been established that plaintiff
was not the owner, if she were not a bailee, then dismissal of her counterclaim
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could have been based on the ground that she was not a real party in interest�

in which case her negligence would not have been decided and the prior judg
ment would not be res judicata as to this suit. If Virginia permitted judgment
to follow the evidence, then the court is correct in saying that the issue of
her negligence could properly have been decided in the first suit, because evi

dence clearly showed a bailment. Thus, in accordance with Calloway v. Casual

ty Co., supra, the question of bailment was put in issue by plaintiff's testimony
at the trial of the first action. In answer to a question as to whether the loss
was her husband's, she replied: "Well, his loss is my loss." When pressed
further in this vein she stated: "It was in his name but I use it all the time."
Once this issue was raised, a finding of plaintiff in the role of a bailee was a

necessary premise upon which to predicate the finding of negligence, which

negligence was therefore necessary to the dismissal of plaintiff's counterclaim.

Thus, in accord with the rules set out in Fayerweatker v. Ritch, supra, and
in Packet Company v. Sickles, supra, clearly the issue of bailment must be
considered to have been determined affirmatively in the first suit.
In the case of L. and P G. Graves v. Allen, Trustee, 208 Ky. 764, 271

S.W. 1077 (1928), the court held that a judgment denying forfeiture of oil and

gas leases providing for forfeiture on failure to pay rental or complete a well
was res judicata as to the issue of forfeiture in a subsequent action for rentals

accruing after such judgment. In reaching its decision, the court reasoned that
a judgment in a former suit is a bar to those matters necessarily determined
or implied in reaching such judgment, although no specific findings were made
and even though the matter was not put in issue by the pleadings. This

reasoning is in accord with the contention in the present case that plaintiff's
bailment was placed in issue in the original suit even though it was not pleaded
and no specific finding was made in regard to it. The rule is clearly stated in
Burlen v. Shannon, 99 Mass. 200, 203 (1868):

The estoppel is not confined to the judgment, but extends to all facts involved
in it as necessary steps for the groundwork upon which it must have been
founded. It is allowable to reason back from a judgment to the basis on which
it stands, "upon the obvious principle that, where a conclusion is indisputable,
and could have been drawn only from certain premises, the premises are equally
indisputable with the conclusion."

In conclusion, it is submitted that the court's determination of this suit is
unassailable. If the judgment were permitted to follow the pleadings, it is
indisputable that plaintiff's negligence would have been properly decided and
therefore res judicata as to the present suit. On the other hand, if judgment
were permitted to follow the evidence, the approach which the court appears
to have taken, the same conclusion must be reached in the light of the author
ities examined.

CARMEN A. MILLER
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CIVIL PROCEDURE�State Courts in Minnesota Are Free to Apply
the Doctrine of Forum Non Conveniens in Actions Brought under
the Federal Employers' Liability Act.

Plaintiff, a citizen and resident of Nebraska, was allegedly injured while in
the employ of defendant as a conductor on a train passing through the railroad
yards at Ashland, Nebraska. Defendant is a railroad corporation organized
and incorporated under the laws of Illinois and operating railroad lines in

Minnesota, Illinois, Nebraska and other states. This action was brought in a

Minnesota court under the provisions of the Federal Employers' Liability Act,
35 Stat. 65 (1908), as amended, 45 U.S.C. �� 51-60 (1952). Defendant there
upon moved for dismissal, primarily on the ground of jorum non conveniens,
claiming the difficulty and expense of transporting eleven necessary witnesses
from Nebraska to the trial court in Stillwater, Minnesota, a distance of several
hundred miles, would seriously interfere with defendant's ability properly to

defend the case on its merits. The trial court granted the motion and dismissed
the case, whereupon an appeal was taken to the Supreme Court of Minnesota.

Appellant relied upon Minnesota precedent, principally the case of Boright
v. Chicago R.I. & Pac. Ry. Co., 180 Minn. 52, 230 N.W. 457 (1930), to

uphold his right to have the action tried in that state. Held, the reasons for re

jecting the doctrine of jorum non conveniens in the Boright case no longer
exist, and that case and others of like import are expressly overruled ; thus the
courts of Minnesota are free to exercise their discretion in declining to accept
jurisdiction of transitory causes of action, including those under the FELA,
brought by non-residents when it fairly appears that it would be more equitable
that the action be tried in some other available court of competent jurisdiction.
Johnson v. Chicago, Burlington & Quincy R.R., 23 U.S.L. Week 2199 (Minn.
Oct. 15, 1954).
The power of a state to exercise such discretion must be considered in the

light of the special venue provisions of the FELA, 36 Stat. 291 (1910), as

amended, 45 U.S.C. � 56 (1952), which permit a plaintiff to bring his per
sonal injury action in either a state or federal court of the district in which
the cause of action arose, or in which the defendant resides, or in which the
defendant is doing business at the time such action is instituted. During the

years since the enactment of these venue provisions, a major question has been
whether a state court, admittedly having proper jurisdiction in a given case,
could decline to exercise that jurisdiction if in its discretion it felt that in

equities would result by holding the trial in the particular forum chosen by
the plaintiff. Although state courts had applied the doctrine of forum non

conveniens in appropriate cases, Bagdon v. Philadelphia & Reading Coal &

Iron Co., 178 App. Div. 662, 165 N.Y. Supp. 910 (2d Dep't 1917); Gardner

v. Thomas, 14 Johns. 134 (N.Y. 1817), the Supreme Court until 1929 refused
to recognize its availability in FELA actions, on the ground that an important
facet of the plaintiff's right of action under the statute was his choice of the
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forum in which the case would be heard. Second Employers' Liability Cases,
223 U.S. 1, 58-59 (1912). During this period the courts of Minnesota con

sistently entertained foreign personal injury suits, i.e., actions where the injury
had occurred outside the state, where both plaintiff and defendant were non

residents of Minnesota, and the only basis for the court's jurisdiction was the

fact that the defendant was doing business within the state. As a basis for
their refusal to allow dismissal of these actions, the courts looked to the require
ments of the Privileges and Immunities Clause, U.S. Const. Art. IV, � 2;
Davis v. Minneapolis, St. P. & S. S. M. Ry. Co., 134 Minn. 455, 159
N.W. 1084 (1916); State ex rel. Prall v. District Court, 126 Minn. 501, 148
N.W. 463 (1914), and the compulsion of the special venue provisions of the

FELA, State ex rel. Schendel v. District Court, 156 Minn. 380, 194 N.W. 780

(1923). Even where the facts showed that the litigation had been champer-
tously fostered, the Minnesota Supreme Court felt itself compelled to refuse
dismissal. Winders v. Illinois Central R.R. Co., 177 Minn. 1, 223 N.W. 291

(1929).
Until the decision in Douglas v. New Haven R.R. Co., 279 U.S. 377 (1929),

the only judicial restriction on a plaintiff's choice of forum was the Court's in

terpretation of the "doing business" phrase of the Act's venue provision as

limiting plaintiff to those states in which the defendant actually operated a

railroad line. Davis v. Farmers Co-operative Co., 262 U.S. 312 (1923). But
of vastly greater significance was the holding of the Douglas case, supra at

387-388, affirming the right of the New York state court to decline its FELA

jurisdiction:
As to the grant of jurisdiction in the Employers' Liability Act, that statute

does not purport to require State Courts to entertain suits arising under it, but
only to empower them to do so. . . . [TJhere is nothing in the Act of Congress
that purports to force a duty upon such Courts. . . .

The sole constitutional limitation on the courts' power was that such discretion
ary refusal be discriminatory neither against FELA suits as such nor against
citizens of other states. A distinction based solely on residence was here upheld
as being perfectly valid.
Despite the import of this decision, the Minnesota court in the following

year nevertheless held in the Boright case, supra, that since the doctrine of
jorum non conveniens had never been incorporated into the law of that state
it could not permit dismissal despite the obvious hardship to the defendant.
The dissenting opinion, however, argued that the majority had overlooked the
fact that since the doctrine is a judicially created one, the discretion as to its
acceptance or rejection lay entirely within the province of the court. Boright
v. Chicago, R.I. & Pac. Ry., supra, at 64, 230 N.W. at 462 (dissenting
opinion).
Enhanced by the propensity of Minnesota juries to render handsome verdicts

against the railroad companies, this reaffirmation of the court's jurisdictional
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policy resulted in the state acquiring a widespread reputation as a favorite
plaintiff's forum. See Winders v. Illinois Central R.R., supra (concurring
opinion); Note, IS U. of Chi. L. Rev. 332, 340 n. 52 (1948). This flooding
of Minnesota court calendars with imported personal injury suits had already
been judicially noted by the United States Supreme Court in Davis v. Farm
ers Co-operative Co., supra at 316 n. 2. And the nationwide solicitation by
Minnesota attorneys of actions for trial in that state was adversely commented
upon as interstate "ambulance-chasing" by the supreme court of a neighboring
state in Chicago, M., St. P & P. R.R. Co. v. Wolf, 199 Wis. 278, 282, 226
N.W. 297, 298 (1929), severely criticized by the American Bar Association,
33 A.B.A.J. 659 (1947), investigated by Congress, H.R. Rep. No. 613,
80th Cong., 1st Sess. (1947), and roundly condemned by legal writers. See
Barrett, The Doctrine of Forum Non Conveniens, 35 Calif. L. Rev. 380, 382
n. 13 (1947); Foster, Place of Trial�Interstate Application of Intrastate
Methods of Adjustment, 44 Harv. L. Rev. 41, 59-60 (1930). In 1947 a bill
was introduced in the House of Representatives which would in most cases

have restricted plaintiff's choice of forum to either the state in which the
accident occurred or in which the plaintiff resided, H.R. 1639 (Jennings
Bill), 80th Cong., 1st Sess. (1947). Although passed by that House, 93 Cong.
Rec. 9193-9194 (1947), the bill was never reported out of the Senate Judiciary
Committee.

Countervailing the benefits to the plaintiffs' attorneys were the inconvenience
and expense to the parties defendant arising from the necessity of their trans
porting witnesses and records from distant locations to the place of trial. It
had early been recognized that this might result in a positive injustice through
a defendant's inability to obtain medical testimony and other oral testimony
of witnesses reluctant to travel to the inconvenient forum. See Great Western

Ry. v. Miller, 19 Mich. 305, 315 (1869). And often there might exist an

undue hardship on the local community and the court itself, in the form of
added tax burdens, excessive jury duty, and overcrowded court calendars, with
resultant delays in the hearing of local actions. See Blair, The Doctrine of
Forum Non Conveniens in Anglo-American Law, 29 Col. L. Rev. 1, 20-30

(1929); Note, 15 Minn. L. Rev. 83, 92-94 (1931).
During the twenty years following the Douglas decision, it became apparent

that the rule of that case had not been completely accepted by the United
States Supreme Court. In two oft-misinterpreted decisions�in neither of
which was the precise question at issue�the majority opinions of Mr. Justice
Reed contained statements that the forum state could not defeat an FELA

plaintiff's choice of venue. See Baltimore & Ohio R.R. v. Kepner, 314 U.S.

44, 54 (1941); Miles v. Illinois Central R.R., 315 U.S. 698, 704 (1942).
Similar words appeared in Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 505 (1947).
Upon the basis of the Miles and Kepner cases at least one state supreme
court, that of California, was led to hold that in an FELA case forum non

conveniens was not available to a defendant, Leet v. Union Pac. R.R., 25
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Cal.2d 605, 155 P.2d 42 (1944), and the Supreme Court denied certiorari,
325 U.S. 866 (1945). Thus, the Douglas rule had apparently been nullified

by the dicta of the Miles and Kepner cases. It was not until the clearly-
written opinion in Southern Ry. Co. v. Mayfield, 340 U.S. 1 (1950), by Mr.

Justice Frankfurter, who had vigorously dissented in both Miles and Kepner,
that this cloud on the Douglas decision was cast aside and it was unequivocally
stated that the application of forum non conveniens was not precluded by the

special venue provisions of the FELA. Of course, the acceptance or rejection
of the doctrine was still left, as a matter of local policy, to the discretion of
the courts of the individual states. But the unqualified recognition of its

availability in such cases, which had consumed forty years in its development,
was at last firmly established.
As a result of the Mayfield decision the California Supreme Court, in March

1954, deviated from its earlier holding in the Leet case and upheld dismissal
under forum non conveniens, but not without a bitter dissent decrying the
doctrine as "the most monstrous weapon for obstructing the administration of

justice ever conceived by any court or judicial tribunal." Price v. Atchison,
T. & S.F. Ry. Co., 42 Cal.2d 577, 268 P.2d 457 (1954); see dissenting
opinion at 587, 268 P.2d at 463. Now, in the instant case the Minnesota court

has also decided to accept the doctrine; however, there are still only a small

minority of states which have similarly ruled. The federal courts have been

free, since the enactment in 1948 of 28 U.S.C. � 1404(a) (1952), to transfer

any action, for the convenience of parties and witnesses, to any district where
the action might have been brought. And the Supreme Court has expressly held
this provision to include cases brought under the FELA. Ex Parte Collett, 337
U.S. 55 (1949).
That an equitable balance between the rights of both parties litigant under

the FELA will eventually be reached seems inevitable, but the suggested
methods of achieving that goal have been many and varied. It has been pro
posed that plaintiff's choice of forum be limited to the states in which plaintiff
resides or the accident occurred, provided the defendant can be served with
process in either of those states, H.R. 1639, supra, while others have suggested
that a plaintiff's choice under the Act's venue provisions should not be defeated
at all without his consent. See Richter and Forer, Proposed Changes in the
Laws Governing Injuries in Interstate Transportation, 67 Harv. L. Rev. 1003,
1013 (1954). However, it is submitted that the judicious application by the
courts of the doctrine of forum non conveniens where it is obvious that injustice
would otherwise result is the best of the presently recommended means of
tempering the remedy granted by Congress to an injured plaintiff with justice
to the defendant as well. That the doctrine can be effectively used to ac

complish this end has been demonstrated within recent months by both the
California and Minnesota courts.

PETER P. WEIDENBRUCH, JR.
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CONSTITUTIONAL LAW�Where Petitioner Was First Informed that
He Would Be Tried as an Habitual Criminal when He Appeared
Without Counsel for Trial on a Housebreaking Charge, Denial of
his Request for Opportunity to Obtain Counsel for the Habitual
Criminal Accusation, Summary Trial Thereon, and Sentence to

Life Imprisonment Constitute a Denial of Due Process Under the
Fourteenth Amendment.

Petitioner was indicted on March 10, 1949, for a $3.00 housebreaking and

larceny from a business house, an offense punishable by a sentence of from
three to ten years. He was released on a bond pending trial, and appeared
for trial without an attorney on May 17, 1949, intending to plead guilty to

the housebreaking and larceny indictment. He had no notice of the habitual
criminal accusation against him until he appeared for trial on the housebreak

ing and larceny charge, and was for the first time orally advised that he would
also be tried as an habitual criminal and be in danger of life imprisonment,
upon which he promptly asked for a continuance or opportunity to obtain
counsel on the oral habitual criminal accusation, which request was denied by
the trial court; the case proceeded immediately to trial. Petitioner entered his

plea of guilty to the housebreaking and larceny charge, and the state sub
stantiated same by the introduction of evidence. The entire trial consumed
between five and ten minutes and at its conclusion the judge instructed the

jury to raise their right hands if they accepted petitioner's guilty plea on the

housebreaking and larceny charge and approved of a three year sentence

thereon. He again instructed them to raise their right hands if they found
the petitioner to be an habitual criminal. Both times they responded by rais

ing their right hands, whereupon the judge sentenced the petitioner to life

imprisonment as an habitual criminal in conformance with the laws of Tennes

see; Williams' Tenn. Code, 1934 (1949 Supp.) � 11863.5.

Petitioner filed a petition for writ of habeas corpus in the Circuit Court of
Knox County, Tennessee, on the ground that his trial, conviction, judgment
and sentence to life imprisonment as an habitual criminal was in violation of
due process of law under the Fourteenth Amendment. The petition was denied
and the Supreme Court of Tennessee affirmed the decision, holding that the

petitioner "was not entitled to notice that he would be prosecuted as an habit
ual criminal other than the indictment for housebreaking and larceny, since
the statute itself is notice to an accused who is being tried for his fourth

felony," and it further held that the petitioner had. "waived his right to coun

sel." The Supreme Court of the United States granted certiorari. Held, the

petitioner did not waive his right to counsel and by denying him any oppor

tunity whatever to obtain counsel on the habitual criminal accusation, the

trial court deprived him of due process of law as guaranteed by the Fourteenth
Amendment. Chandler v. Fretag, 75 Sup. Ct. 1 (1954).
The right to have the assistance of counsel for one's defense in state prosecu-
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tions was not fully considered until 1932, when the Supreme Court of the

United States, in Powell v. Alabama, 287 U.S. 45 (1932), overturned the

conviction of certain Negroes who had received sentences of death for rape.
The defendants were not asked whether they had, or were able, or wished to

employ counsel. It was shown that the defendants were young, ignorant, il
literate and surrounded by hostile sentiment in a foreign community. Under
these circumstances, the Supreme Court held that in a prosecution for rape,
a capital offense under Alabama law, the trial court's failure to give defendants
reasonable time and opportunity to secure counsel was a denial of due process
of law under the Fourteenth Amendment to the Constitution. The Court
further held that the failure of the trial court to make effective appointment of
counsel to assist the defendants in preparation for and conduct of their trial
was violative of due process. The Court in the Powell case did not determine
whether the right to have an opportunity to obtain counsel extended to criminal
prosecutions for less than capital offenses.
The question of the right to the appointment of counsel in non-capital cases

was decided in Betts v. Brady, 316 U.S. 455 (1942), where the Court held
that the petitioner was not denied due process of law when the trial court
refused to honor his request for appointment of counsel in a trial, on a

charge of robbery, it being their practice to appoint counsel only in murder and
rape cases. The Court in the Betts case promulgated the fair trial doctrine
whereby want of counsel is violative of due process only if it contravenes the
"common and fundamental ideas of fairness and right'"; hence, a determination
depends on the individual circumstances. The Supreme Court has generally ad
hered to this fair trial doctrine in its subsequent decisions and the apparent di
versity of the adjudication on the subject may be attributable to the difficult
problem presented when the Court must place unique situations into those which
constitute a fair trial and those which do not. Uveges v. Pennsylvania, 335 U.S.
437 (1948); Gayes v. New York, 332 U.S. 145 (1947); Foster v. Illinois, 332
U.S. 134 (1947); Carter v. Illinois, 329 U.S. 173 (1946). But see Williams
v. Kaiser, 323 U.S. 471 (1945); Tompkins v. Missouri, 323 U.S. 485 (1945).
A person may waive his right to counsel, Rice v. Olson, 324 U.S. 786

(1945), and if this is done then he may not avail himself of the mantle of
protection defined by Powell v. Alabama, supra, on appeal. In the principal
case it was the contention of the State that the petitioner, by pleading guilty
to the charge of larceny and housebreaking, waived his right to counsel on the
habitual criminal charge as they constituted a single offense, but the Supreme
Court rejected this assertion, stating that "even though the Act does not create
a separate offense, its applicability to any defendant charged with being an
habitual criminal must be determined by a jury in a judicial hearing. Com
pare Williams v. People of State of New York, 337 U.S. 241, 69 S.Ct. 1079,
93 L.Ed. 1337. That hearing and the trial on the felony charge, although
they may be conducted in a single proceeding, are essentially independent of
each other." Chandler v. Fretag, supra, at page 4.
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Having thus determined that the petitioner had not waived his right to
counsel, the Supreme Court had to decide whether or not denial of an op
portunity to obtain counsel was violative of due process. In arriving at its
decision the Court had two alternatives. It could have extended the doctrine
of Powell v. Alabama, supra, to non-capital cases where a person requests
an opportunity to secure counsel. On the other hand, it could have extended
the application of the fair trial doctrine of Betts v. Brady, supra. The Court
chose to limit the fair trial doctrine of the Betts case to instances where ap
pointment of counsel was requested and denied. Rather than apply the fair
trial doctrine to this case, the Court extended the doctrine of the Powell case
and held that the opportunity to obtain one's own counsel is an unlimited right.
It is submitted that the Court in the principal case has arrived at a just

conclusion which may foreshadow further extensions of a defendant's right to
counsel.

THOMAS F. QUINLAN

CONSTITUTIONAL LAW�Taking of Land for Slum Clearance in Pur
suance of a Plan Calling for Its Subsequent Conveyance with a

Provision Against Residential Use Is for a Public Purpose and not

Violative of the Massachusetts Constitution nor of the Four
teenth Amendment to the United States Constitution.

The Somerville Housing Authority, hereinafter called the Authority, found
the Linwood-Joy area of Somerville to be "sub-standard" and "decadent."
Pursuant to Part IV of the housing authority law, Mass. G.L. (Ter. Ed.) c. 121,
�� 26JJ to 26MM, as appearing in St. 1946, c. 574, � 1, and as amended by
St. 1953, c. 647, � 18, the Authority, under a "cooperation agreement" with
the city, was to obtain the fee to the property by purchase where possible and
where not by the power of eminent domain, was to clear the land and to sell
it in fee to private commercial and industrial firms with the proviso that it not
be used for residential purposes for 30 years. Two cases were heard together
in the Superior Court, Middlesex County, as posing similar attacks upon the

constitutionality of the statute. Plaintiff Papadinis sought a declaratory decree
as to the right of the Authority to take his land by eminent domain. Plaintiff
Ardito and other taxpayers sought to restrain the expenditure of public funds
in connection with the proposed project. Both suits raise the same question,
whether or not the proposed project can be classed as a public use or purpose.
The trial judge reported the landowner's suit without decision and sustained
a demurrer to the suit of the taxpayers. It is not asserted that the area is not

sub-standard or decadent or that the finding that it was such was improperly
made. On appeal, the brief of an amicus curiae contends that the statute

violates the Fourteenth Amendment to the Federal Constitution by permitting
the Authority to restrict the land against residential uses, thus preventing per-
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sons from living where they choose. Held, that the primary purpose of slum

clearance is accomplished with the very act of taking and that the disposition
of the land thereafter is only incidental to that purpose; that the Authority is

not obliged to retain cleared land as unproductive property but may sell it to

private persons; and that the restriction against residential use is a salutory
device to prevent the re-emergence of a slum the use of which is not precluded
by any protection afforded citizens by the Fourteenth Amendment to the United
States Constitution. Papadinis v. City of Somerville, 121 N.E.2d 714 (Mass.
1954).
That there may be no taking of land by eminent domain unless such taking

may be classed a public use requires no citation of authority. Schneider v.

District of Columbia, 117 F. Supp. 705 (D.D.C. 1953), at p. 716, however,
refers to an evolution in the concept of "public use": "The variation in the

term from 'use' to 'purpose' indicates a progression in thought. The idea is

that the taking itself, as distinguished from the subsequent use of the property,
may be required in the public interest." It is precisely on this ground that the
court in the instant case decides the question of public use. The taking itself
effectuates the public purpose of clearing the slum and "once the public pur
pose has been achieved the Authority is not obliged to retain the cleared land
as unproductive property." The court cites with comment its own holdings
in three similar cases. In Dinghy v. City of Boston, 100 Mass. 544 (1868),
land taken in fee for the correction of a defective drainage condition which had
become a public nuisance was a public use despite the fact that upon com

pletion of the work the land would be sold to private persons with no preference
of reacquisition in the former owners. In Moore v. Sanford, 151 Mass. 285,
24 N.E. 323 (1890), certain lands and flats were taken by the Commonwealth
for the improvement of Boston Harbor and this was held to be a public use

notwithstanding that the statute contemplated, at the time of the taking, the
conveyance of some of the land as improved to commercial private interests.
And, Wright v. Walcott, 238 Mass. 432, 131 N.E. 291 (1921), where land
which had been taken and made into a public park, as industry and commerce

grew close upon it, had outlived its public purpose and could then be conveyed
to private persons. As additional authority the court cites decisions from fifteen
other state courts and the Schneider case, supra. See Sckenck v. Pittsburgh,
364 Pa. 31, 70 A.2d 612 (1950), and Foeller v. Housing Authority of Port
land, 198 Ore. 205, 256 P.2d 752 (1953), which involve a use of the restriction
against residential use on conveyance to commercial and industrial interests.
For a contrary result see Adams v. Housing Authority of City of Daytona
Beach, 60 So.2d 663 (Sup. Ct. Fla. 1952), and Housing Authority v. Johnson,
209 Ga. 560, 74 S.E.2d 891 (1953).
The court limits its decision to apply to the taking of a slum and leaves open

the question of whether if the taking had been of a "blighted open area" it
would still have been found constitutional; section 26J of the statute defines a

"sub-standard" and "decadent" area as one wherein "dwellings predominate
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which, by reason of dilapidation, overcrowding, faulty arrangement or design,
lack of ventilation, light or sanitation facilities, or any combination of these fac
tors, are detrimental to safety, health or morals," and � 26J, as amended by St.
19S3, c. 647, � 12, defines a "blighted open area" as "any predominantly open
area which is detrimental to safety, health, morals or welfare because it is unduly
costly to develop it soundly through the ordinary operations of private enter

prise." However, since the decision in the principal case, the Schneider case,
supra, has come to the United States Supreme Court on appeal. Berman v.

Parker, 75 Sup. Ct. 98 (Nov. 22, 1954). Though the District of Columbia
Redevelopment Act of 1945, 60 Stat. 790 (1946), D.C. Code � 5-701, 719
(1951), nowhere defines the term "blighted," � 5(a) grants to the District of
Columbia Land Agency the power of eminent domain to acquire property for
"the redevelopment of blighted territory . . . and the prevention, reduction, or
elimination of blighting factors or causes of blight." It was argued that to
take land for the elimination of a slum is one thing, but that to take a man's

property merely to develop a better balanced, more attractive community is

quite another. Mr. Justice Douglas in the Berman case, supra at 102, replies:
. . . Miserable and disreputable housing conditions may do more than spread
disease and crime and immorality. They may also suffocate the spirit by re

ducing the people who five there to the status of cattle. . . .

. . . The concept of the public welfare is broad and inclusive. . . . The values
it represents are spiritual as well as physical, aesthetic as well as monetary. . . .

If those who govern the District of Columbia decide that the Nation's capital
should be beautiful as well as sanitary, there is nothing in the Fifth Amendment
that stands in the way.

If spiritual and aesthetic values permit the taking of blighted areas under the
broad "public welfare" rationale without offending the due process clause of
the Fifth Amendment, then, a fortiori, the taking of an admitted slum area

would have to be classed a public purpose under the Fourteenth Amendment
as it applies to the states.

As the power of eminent domain is thus expanded, the problem of those

displaced from sub-standard or decadent dwellings pursuant to slum clearance

projects or redevelopments of blighted areas becomes entitled to more than

merely ancillary consideration. The landowners receive their just compensa
tion. Taxpayers generally are benefited by the excision of a particular eye
sore from their community. But unless low-cost housing is, or is made, avail
able for their use, the lot of those persons who live upon the land may be made
even more difficult. Whether or not the contention of the amicus curiae was

raised in their behalf does not appear but if so it misses its mark. It is directed
to the future use of the appropriated area. It is true, by definition, that com
mitting it to business and against residential use bars persons from living
there. But to give such scope to the right asserted would almost be tantamount

to justifying trespass. The court was right in finding the point without merit.
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Such legal sleight of hand attracts our attention to the future use of the land,
distracting us from the real problem which remains: the possible creation of
a class of "slum clearance refugees." To protect those people we may in

cidentally look to the fate of the land, but to be directiy informed we are com

pelled to study the fate of those people themselves. The right of a person
to find shelter within his means is distinct from the right to live wherever he

may choose.
The legislative intendment was recognized by this court in Stockus v. Boston

Housing Authority, 304 Mass. 507, 24 N.E.2d 333 (1939), at p. 508: ". . . it
has been decided that the housing authority law has two principal purposes�
(1) the elimination of sub-standard areas or the abolition of slums, and (2)
the furnishing of low-rent housing to families of low income . . . ." To support
the expenditure of funds for low-rent housing, the court finds "that the con

struction and maintenance of low-rent housing for families of low income would
avert hardship to those whose homes have been razed and would prevent over
crowding into other slums; that construction of new low-rent dwellings is
not to be undertaken on a larger scale than the number of existing tenements

eliminated by the clearance of sub-standard areas (emphasis supplied)." See
also Allydonn Realty Corp. v. Holyoke Housing Authority, 304 Mass. 288, 23
N.E.2d 665 (1939). How much more compelling is the converse, that low rent

dwellings not be undertaken on a smaller scale than the number of tenements
eliminated by slum clearance. The first proposition insures against an expendi
ture of public funds to cause an abundance of low-cost housing beyond the need
whereas the second would insure against a dearth of low-cost housing for which
an imperative need would be created, suggesting, perhaps, the need of statutory
amendment by the legislature.
The court in the instant case makes no mention of whether low-cost housing

is or will be made available pursuant to the plan for use by the Linwood-Joy
citizenry. The omission might be considered significant by other courts faced
with similar facts and issues in the light of the court's awareness of the problem
in the Stockus and Allydonn cases, supra, and the usual willingness of courts
generally to recite upon the disposition of persons so situated when they are

well-provided for as supporting the particular project involved. If a full revela
tion of the facts should disclose that they are provided for, the case logically
could not be interpreted as holding that the assimilation of those displaced per
sons is a problem of no legal import merely because that fact does not appear
in the opinion.
Contrariwise, if the slum clearance plan does not provide adjunctively for the

assimilation of those it displaces, that fact should have palpably appeared to
the court even if the brief of the amicus curiae failed to present that question
and despite the fact that the court's attention is not specifically directed to it
elsewhere in the pleadings. The habit of courts to avoid discussion of issues
not formally raised should not obtain where the facts reveal possible harm to

persons who may not have the means of obtaining representation through which
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to call the court's attention to their hurt. The familiar doctrine as again ex

pressed in the Berman case, supra, at 102 (where provision is made for those
displaced from decadent and sub-standard homes in the blighted area) that
"subject to specific constitutional limitations, when the legislature has spoken,
the public interest has been declared in terms well-nigh conclusive" should
not preclude the court from considering the question. It is urged that an im
portant distinction be noted between the plan adopted by an agency of govern
ment and the statute which underlies it. An improper exercise of powers
properly conferred does not necessarily taint the statute with unconstitutional
ity, but rather stresses the duty that lies with the courts to see to it such powers
be properly exercised. Though the statute may be particularly amended to

prevent the abuse, for the time the matter has gone from the hands of the
legislature squarely into the hands of the court. In fact, in line with the
court's prior findings in the Stockus and Allydonn cases, that the statute had
the dual purpose of authorizing low-cost housing in conjunction with slum

clearance, the court might have felt compelled to condition any approval of
the plan upon a showing that those forced to move from the Linwood-Joy area

would find adequate housing that would yet be within their means as required
by the statute on a reading of all its parts.
The legal propositions of the case are simple so long as they be narrowly

construed. However, difficulty in assessing the significance and implications of
the case is caused by its failure to state the fate which plan or circumstance
holds in store for the Linwood-Joy residents. It is submitted that the two-

pronged discussion thereby necessitated nonetheless suggests that the case does

not, or alternatively, should not, establish the proposition that the rights of

persons forced to move from sub-standard or decadent dwellings in slum or

blighted areas taken for redevelopment purposes are not entitled to considera
tion when once the taking is found constitutional otherwise, as in the public
welfare or when such rights are not formally claimed. Affirmatively, it is urged
that in any case where the right of a person to find some shelter within his
means is palpably raised though not specifically pleaded, particularly where
such shelter as he may have had is taken from his use by governmental process,
such right should be found justiciable, and protection should be found against
its abuse by the Fourteenth Amendment to the United States Constitution.

SIDNEY A. COHEN

CORPORATIONS�A Charter Provision Authorizing Corporation Di
rectors To Call for Purchase at any Time Shares of Common
Stock Is Not a Restraint on Alienability and Is Valid if Exercised
in Good Faith.

In 1925 the stockholders of defendant corporation voted to amend the agree
ment of association and articles of organization to authorize the directors to

call in at any time shares of common stock held by any holder or holders. The
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plaintiff, a stockholder and employee, voted in favor of the amendments.

Subsequent to the first adoption of the amendments, the plaintiff from time to

time purchased additional shares. Each certificate contained a recital of the

provisions in the amendments. In 1944 the plaintiff twice voted for readoption
of the amendments. He remained with the corporation in an executive post
until his voluntary retirement in 1952. All of the common stock is owned by
the board of directors and board of executives, or their families. In 1953 de
fendant notified plaintiff that, in exercise of the power given in the amend

ments, the directors had voted to call part of his stock in for purchase. The

plaintiff sought to enjoin the corporation from enforcing the provisions con

tained in the amendment and appealed from an adverse decree. Held, a

charter provision which requires that a holder of common stock sell his stock
to the corporation whenever the board of directors so determines is not a re

straint on the alienability of the stock and is valid if exercised in good faith.
Lewis v. H. P Hood & Sons, 121 N.E.2d 850 (Mass. Sept. 29, 1954).
The question raised by this case is whether a provision of a corporation

charter which provides for the recall of stock is a restraint on the alienability
of the stock.

Although restraints generally are viewed with disfavor by the courts and are

strictly construed, McDonald v. Farley & Loetscher Mfg. Co., 226 Iowa 53,
283 N.W. 261 (1939), reasonable restraints on the transfer of shares of stock
have been recognized and held to be valid. Provisions requiring stockholders,
before selling stock to outsiders, to give the corporation an opportunity to

purchase have been held to be reasonable and valid in many cases. An option
to repurchase stock upon the termination of employment has been held a

reasonable restraint. Harker v. Ralston Purina Co., 45 F.2d 929 (7th Cir.
1930), cert, denied, 284 U.S. 619 (1931); Arentson v. Sherman Towel Service

Corp., 352 111. 327, 185 N.E. 822 (1933). Where there are few stockholders
who are in complete control of a small corporation, provisions giving the
corporation a prior option to the shares of a stockholder who wishes to sell
have been upheld as reasonable: small newspaper, The People v. Galskis, 233
111. App. 414 (1924); five stockholders, The Model Clothing House v. Dickin
son, 146 Minn. 367, 178 N.W. 957 (1920) ; five stockholders, Baumohl v. Gold
stein, 95 N.J. Eq. 597, 124 A. 118 (Ch. 1924). An option requiring first offer
to the corporation where the purpose of the restriction was to keep control
within the family organizing the corporation was also termed a reasonable
restraint. First Nat. Bank of Canton v. Shanks, 73 N.E.2d 93 (Ohio Ct. of
Com. Pleas 1945), and this same type of option was held valid in the charter
of a corporation the nature of whose business was precarious and demanded
that the employees have a direct interest in the corporation. Lawson v. House
hold Finance Corp., 17 Del. Ch. 343, 152 A. 723 (Sup. Ct. 1930). It appears
that in these cases of the first-option type, the courts have looked to the
special circumstances to determine if the restraint is reasonable.
A charter provision for compulsory sale to the corporation by the holders of
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common stock was struck down as invalid and an unreasonable restraint on
alienability. Greene v. E. H. Rollins & Sons, Inc., 22 Del. Ch. 394, 2 A.2d
249 (Ch. 1938). There was no provision for first-option in the corporation;
instead, the stock could be called at any time. In the Greene case, supra, the
court acknowledged the contract relationship between corporation and stock

holder, Stevenot v. Norberg, 210 F.2d 615 (9th Cir. 1954), but said that this
did not mean that persons could enter into contracts that offended against
public policy. The court went on to distinguish first-option cases, citing Lawson
v. Household Finance Corp., supra, stating "If it be a partial restraint upon
alienation to require the owner of stock before aliening the same to make a

first offer of it to the corporation, ... a fortiori is it such a restraint if in
addition to such requirement, it is further stipulated that the stockholder must
on the demand of the corporation sell to it." The court also, in determining
whether the provision was a restraint, reasoned that as a matter of practical
operation the provision ultimately excluded all persons but one, the corporation,
from the field of possible purchasers, thereby making it difficult for the owner

to dispose of the stock. The Delaware court then applied the same test used
in the first-option cases�What are the special circumstances which justify the
restraint? The court concluded that the corporation had failed to prove special
circumstances and struck down the provision.
The principal case differs from the Greene case, supra, on the sole ground

that the stockholder-plaintiff voted for the original amendments and twice
voted to readopt them. The court in the instant case said that a purchaser of
stock with knowledge of the call provision gets what he bargained for and
cannot be heard to complain if the call provision is exercised in good faith.
There was a finding of good faith in the trial court. In rejecting the plaintiff's
claim that the provision was a restraint on the alienability of stock, the court

refused to accept the rationale of the Greene case, supra, and said "The provi
sion here affects the quality of the common stock rather than its alienability."
The court went on to say that stock subject to such a call provision' un
doubtedly would not be as readily marketable as stock without the limitation,
but declared that the same could be said of stock of the first-option type.
The holding of the Greene case derives its strength from the reality that a

compulsory sale provision in effect limits the ultimate purchasers to one�the

corporation. If the stockholder did alienate the stock, the corporation could

immediately force repurchase from his transferee, or any subsequent transferees.
With the ultimate holder of the stock predetermined, the Delaware court felt
the necessity for applying the test of reasonableness developed in the first-

option cases, namely, are there any special circumstances which justify what

is plainly a restraint on alienation. Such provisions have a dual effect in that

they affect the quality of the stock and simultaneously force the market to

shrink. The two are indivisible. The court in the instant case, then, appears
to be in error in its implication that such a provision which affects the quality
does not also necessarily affect the alienability of the stock. Perhaps the court
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here would have been on sounder ground if it recognized the existence of the
restraint and then applied the test of special circumstances to determine if the
restraint was reasonable.

BEN GREENSPOON

DOMESTIC RELATIONS�Statute Which Provides That, When Prac

ticable, the Adopting Parents Must Be of the Same Religion as

the Child or, in Case of Dispute as to the Religion of the Child,
of the Same Religion as the Natural Mother is Constitutional.

Rouben and Sylvia Goldman, both of the Jewish religion, filed petitions in
the Probate Court of Massachusetts for leave to adopt twin children. Upon
oral evidence and also upon reports filed by the department of public welfare
and reports of a guardian ad litem, the judge made findings of fact, conclud
ing that it would not be for the best interests of the twins to decree adoptions
in these cases. The petitioners appealed. Petitioners had obtained the children
from the hospital when they were about two weeks old and kept them in their

custody until this proceeding was instituted, a period of approximately three
years. The Catholic mother of these children knew that the petitioners were

Jewish and consented that the children be raised in the Jewish religion. From
all the evidence bearing on the ability of the petitioners to care for the twins,
the probate judge found that the petitioners had a good home and sufficient

means, were fond of the twins, and were giving them adequate care. The

judge also found from the evidence that there were in the vicinity many
Catholic couples of excellent reputation and adequate means who had filed
applications with the Catholic Charities Bureau for the purpose of adopting
Catholic children of the type of the twins and with whom the twins could be

placed immediately.
The applicable statute, Mass. General Laws (Ter. Ed.) c. 210, � 5B, inserted

by St. 1950, c. 737, � 3, reads as follows: "In making orders for adoption, the
judge when practicable must give custody only to persons of the same religious
faith as that of the child. In the event that there is a dispute as to the religion
of said child, its religion shall be deemed to be that of its mother. If the
court, with due regard for the religion of the child, shall nevertheless grant
the petition for adoption of a child proffered by a person or persons of a

religious faith or persuasion other than that of the child, the court shall state
the facts which impelled it to make such a disposition and such statement
shall be made a part of the minutes of the proceedings."
Held, the evidence was sufficient to warrant the finding of the lower court

that it was "practicable", within the meaning of that word in � 5B, to give
custody only to persons of the Catholic faith. Also, � 5B is constitutional and
is not a law "respecting an establishment of religion, or prohibiting the free
exercise thereof," contrary to the First and Fourteenth Amendments to the
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Constitution of the United States. Petitions of Goldman, 121 N.E.2d 843
(Mass. 1954).
In recent years statutes of the type of � 5B have been enacted in many

states. The typical statute provides that the child shall be placed when
practicable with persons of the parents' or of the child's religion, or with in
stitutions controlled by that religion. The vast majority of these conditionally
mandatory statutes are applicable only to children subject to the jurisdiction
of the juvenile courts, and in most states this jurisdiction is limited to

neglected, dependent, or delinquent children. In the states of Louisiana, New
York, Oklahoma, Pennsylvania, Rhode Island, and South Carolina, however,
the statutes are applicable to all adoption cases as in Massachusetts. La.
R.S. �� 13:1570, 13:1581 (1950); N.Y. Soc. Wei. Law � 373 (1941); 20
Okl. St. Ann. � 773 (1953); 1 P.S. � 1 (1952); General Laws R.I. 1944,
Chap. 1441, � 14, and General Laws R.I. 1946, Chap. 1772, � 26; S.C. Code
1952, �� 15-1382, 15-1416.
The really significant problem involved in this case, in the light of the

growing popularity of such statutes regulating custody, is that of the con

stitutionality of the statute. In deciding that the statute was constitutional,
the court established a very important precedent, since this is the first case

in which a court of last resort has been called upon to decide the question.
The Massachusetts court in a previous case arising under the same statute
did not consider the constitutional question. Gaily, petitioner, 329 Mass. 143,
107 N.E.2d 21 (1952). Constitutionality was not in issue in that case, there

being no finding that it would be "practicable" to give custody only to persons
of the same religious faith as that of the child. Such a finding was made in
the principal case, however, and therefore the court was faced directly with
the issue of the constitutionality of the statute.

Since this is a case of first impression, it is only by applying the general
tests in relation to the First Amendment, as enunciated by the Supreme Court
of the United States, to the statute as construed here that the validity of
the decision can be determined.
As � 5B was construed in the instant case, it means, in essence, that when

practicable the adopting parents must be of the religion of the child or of
that of the natural mother in case the child's religion is disputed. The wishes
of the natural parents are accorded no weight except insofar as they express
their wishes by actually placing the child in some religion in his own right.
Thus, as in this case, a mother could acquiesce in the child's being brought
up in a religion different from her own, but the state, operating under the

statute, could demand that the adopting parents be of the natural mother's

religion, assuming, of course, that there was a dispute as to the religion of
the child.
Two questions now arise. Is this statute, as construed, "an establishment of

religion"? Does this statute, as construed, "prohibit the free exercise thereof"

by the mother, the child, or the petitioners?
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In regard to these questions it must be borne in mind that � 5B relates only
to the choice of the people who will be allowed to adopt. It does not con

template a choice of religion for the adopted child nor does it place any burden

upon the adopting parents to raise the child in any particular religion or, for
that matter, in any religion at all. As the court said in the present case, "It

(� 5B) has no effect after the adoption is completed." Petitions of Goldman,
supra at 846.
The Supreme Court of the United States, in speaking of the First Amend

ment, said in Davis v. Beason, 133 U.S. 333, 342 (1890) that:

. . . [it] was intended to allow everyone under the jurisdiction of the United
States to entertain such notions respecting his relations to his Maker and the
duties they impose as may be approved by his judgment and conscience, and to

exhibit his sentiments in such form of worship as he may think proper, not

injurious to the equal rights of others, and to prohibit legislation for the sup
port of any religious tenets, or the modes of worship of any sect. The op
pressive measures adopted, and the cruelties and punishments inflicted, by the

governments of Europe for many ages, to compel parties to conform, in their
religious beliefs and modes of worship, to the views of the most numerous

sect, and the folly of attempting in that way to control the mental operations
of persons, and enforce an outward conformity to a prescribed standard, led
to the adoption of the amendment in question.

In reference to the "establishment of religion" clause of the First Amendment,
the Court said in Cantwell v. Connecticut, 310 U.S. 296, 303 (1940):
... it forestalls compulsion by law of the acceptance of any creed or the
practice of any form of worship. Freedom of conscience and freedom to ad
here to such religious organization or form of worship as the individual may
choose cannot be restricted by law.

Within these definitive explanations of the establishment clause of the First
Amendment, it is difficult to see how � 5B is a law "respecting an establish
ment of religion." The statute raises no presumption that one religion is
better than another. All religions are treated equally. No one is compelled to

accept any creed. There is no aid to religion in the sense that the state is fur
thering particular religious instruction, because the final adoption decree ends
the operation of the statute.

Now the question arises as to whether the statute abridges the right of any
one to exercise his religion. In upholding the constitutionality of a New Jersey
statute under which the state reimbursed parents for fares paid for the trans

portation by public carrier of children attending public and parochial schools,
the Supreme Court said in Everson v. Board of Education, 330 U.S. 1, 16
(1947), that a state cannot hamper its citizens in the free exercise of their own
religion. It went on to say:

Consequently, it cannot exclude individual Catholics, Lutherans, Mohammedans,
Baptists, Jews, Methodists, Non-Believers, Presbyterians, or the members of



308 The Georgetown Law Journal [Vol. 43 : p. 282

any other faith, because of their faith, or lack of it, from receiving the benefits
of public welfare legislation.

It might be argued that � SB excludes citizens from the benefits of public
welfare legislation because of their faith. This argument, however, does not
seem to be well founded. Aside from the fact that it is doubtful whether adop
tion statutes could be said to be "public welfare legislation" within the meaning
of the term as used by the Court, it is clear that the benefits of the legislation
are denied to no one because of their religious beliefs. Catholics receive the
benefits of the adoption laws as well as Jews, Methodists as well as Hindus.
The statute in question does not make the adoption laws operate unequally
on the members of one faith. The law applies to them all equally. Only if
the law said that the adopting parents must be of a specified religion or if it
said that people of a specified religion or religions could not be adopting parents
would the law be unconstitutional in this sense.

In the case of Pierce v. Society of Sisters, 268 U.S. 510 (1925), the Court
declared that a statute purporting to make it a crime for parents to send their
children to schools other than public schools was unconstitutional on the

ground that it unreasonably interfered with the liberty of parents to direct
the upbringing and education of children under their control. Under � 5B,
however, the assumption is that the natural parent is to lose control of the
child. Therefore, the wishes of the natural parent are not decisive. No religious
freedom of the natural parent is abridged.
The child's freedom of religion is not curtailed by this statute. He is free

to follow any religion he so chooses, and he is free to follow no religion if he
so chooses. There is no compulsion exercised on the child by the statute nor

does any disadvantage accrue to him by the operation of the statute. As the
court said in the Gaily case, � 5B was not intended to cast aside the well

recognized criteria which have governed adoption cases in the past. The chief
consideration is still the welfare of the child. Gaily, petitioner, 329 Mass.

143, 148, 107 N.E.2d 21, 24-25 (1952).
It is submitted that � 5B is a constitutional statute and that the decision in

the principal case is correct. The decision of the Massachusetts Court, if
allowed to stand, on the one hand, will undoubtedly provide courts in juris
dictions which have similar statutes with the courage to decide cases in ac

cordance with the statutes, and on the other, will probably hasten the passage
of similar statutes in those jurisdictions which do not have them.

JAMES R. MILLER, JR.
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XABOR LAW�Employer's Refusal to Bargain Concerning Terms and

Conditions of a Stock Purchase Plan Is an Unfair Labor Practice
Under Section 8(a)(5) of the Taft-Hartley Act, Since Such a

Plan Is Encompassed by the Terms "Wage" and "Condition of Em

ployment" as Used in the Act.

The Richfield Oil Corporation on April 14, 1953, notified its employees that

its board of directors had adopted a stock purchase plan. On April 21, 1953,
the Oil Workers International Union, CIO, requested it to bargain concerning
the plan, and on April 28th, the company refused to bargain. The union filed
a charge with the National Labor Relations Board alleging that the company
had violated � 8(a)(5) of the National Labor Relations Act, 49 Stat. 449

(1935), as amended, 61 Stat. 136 (1947), 29 U.S.C. � 141 (1952).
Section 8(a) of the Act provides: "It shall be an unfair labor practice for

an employer ... (5) to refuse to bargain collectively with the representatives
of his employees, subject to the provisions of Section 9(a)." Section 9(a)
refers to "collective bargaining in respect to rates of pay, wages, hours of em

ployment, or other conditions of employment."
Participation in the plan is voluntary. The company makes contribution

equal to fifty percent of contributions made by members each month and an

annual contribution whose amount is dependent upon the ratio of profits to

invested capital. Any employee may join after one year of service, but he will
be unable to obtain the stock purchased or cash while a member of the plan.
Upon termination of service at age 55, or in event of death or total and perma
nent disability, the member or beneficiary receives all cash and stock credited
to his account. A member leaving the plan before five years of service receives

only his payroll contributions. But, if his service is five years or more he re

ceives a percentage of the employer's contribution ranging up to 100% for ten

years' service. Held, employer's refusal to bargain concerning terms and condi
tions of a stock purchase plan is an unfair labor practice under section 8(a) (5)
of the Taft-Hartley Act, since such a plan is encompassed by the terms "wages"
and "conditions of employment" as used in the Act. Richfield Oil Corpora
tion, 34 L.R.R.M. 1658 (1954).
The Taft-Hartley amendments, 61 Stat. 136 (1947), 29 U.S.C. � 141

(1952), did not in any way change the bargaining obligation of the employer
as specified in the original Wagner Act, 49 Stat. 449 (1935). The bargaining
duty continued to be in respect to rates of pay, wages, hours of employment,
or other conditions of employment.
The problem of what subjects are included in the term "wages or other con

ditions of employment" has received extensive treatment by the National
Labor Relations Board and the courts. They are often called upon to determine
whether a certain subject comes within � 8(a)(5). Their treatment of this
section has been a gradual expansion from a limited or literal interpretation to
the present all inclusive construction. The Board has held that seniority pro-



310 The Georgetown Law Journal [Vol. 43: p. 282

visions were included within the meaning of this section, Highland Park Manu
facturing Co., 12 NX.R.B. 1238 (1939), enforced, 110 F.2d 632 (4th Cir.

1940), also arbitration provisions, Boss Mfg. Co., 3 NX.R.B. 400 (1937),
enforced as modified, 107 F.2d 574 (7th Cir. 1939). The Seventh Circuit in
1948 departed from the previous limited interpretation of � 8(a)(5) by ex

tending the bargaining obligation into the field of what has been called "fringe
benefits." The Board stated that the term wages must be construed to include
emoluments of value, which may accrue to employees out of their employment
relationship. It was further stated that conditions of employment means more

than mere working conditions. Inland Steel Co. v. NX.R.B. , 170 F.2d 247,
251 (7th Cir. 1948), cert, denied, 336 U.S. 960 (1949). This decision did not

definitely settle the difficulty in finding the boundaries and limits of the terms

"wages" and "conditions of employment". By giving these terms a much
broader definition than the courts previously had done, the new difficulty arose

as to just what scope or latitude should be given to the definition of the
Seventh Circuit. This difficulty is evidenced by the language of the First Cir
cuit in Cross & Co. v. NLRB, 17'4 F.2d 875, 878 (1st Cir. 1949), when it
stated:

This does not necessarily mean that the word "wages" as used in the Act covers
all satisfactions, pleasures, or gratifications arising from employment. . . . Nor
does our construction of the word wages necessarily mean that we construe

it as covering "real wages" in all the breadth with which some economists use

that phrase.

Notwithstanding this the Court upheld the Board's decision that health and
insurance programs were also within the limits of the definition set forth in
the Inland Steel case, supra. In applying the Inland Steel case definition,
subsequent Board decisions have extended it to include individual merit in

creases, Allison & Co., 21 L.R.R.M. 2238, enforced, 165 F.2d 766 (6th Cir.

1948), and to regularly paid Christmas bonuses, Niles-Bement-Pond Co.,
31 L.R.R.M. 2057, enforced, 199 F.2d 713 (2d Cir. 1952). In 1944 the

Supreme Court implied that a stock purchase plan was not within the

scope of matters concerning which the company must bargain. /. /. Case v.

Labor Board, 321 U.S. 332 (1944). In the instant case the Board has extended
the Inland Steel case, supra, one step further to include a stock purchase plan.
Thus it would seem that now the definition of wages and conditions of em

ployment is not just a broad one but an all-inclusive one. This seems to in

dicate that whatever the employee receives from the company upon which a

value can be attached, will be considered a "wage" or "condition of employ
ment."
The Board stated that the contributions of the employer under the plan

were benefits which inure to the employees and constitute an emolument of

value. It further stated that the future value of the stock even though specula
tive did not hinder such stock from being wages. The benefits of the plan,
it stated, "flow from the employment relationship", and continuing said:
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... we find that employees who are members of the Plan perform their work
under a pledge from the Respondent of future payments in the form of company
stock as well as ordinary weekly wages. To hold in these circumstances that the
Plan is not a "condition of employment" would be to deprive that statutory
term of all meaning.

The dissenting view, to wit, "To find an offer to employees of co-ownership
with an indefinite, speculative possibility of capital enhancement, to constitute
a wage or term or condition of employment, strips those phrases of their

ordinary meaning," was rejected by the majority which reasoned that the
future value to employees of the employer's contributions under the pension
plan in the Inland Steel case, supra, which the court held was a condition of

employment involving wages, was also speculative, depending upon the con

tinued existence of the employer as well as the survival of the employees to

retirement age, let alone the value of the dollar. The Board refused to recognize
the objection by the Company that the plan was not wages but an incentive

plan enabling employees to become co-owners by stating that the manifest

purpose of the plan was the long term accumulation of stock for future needs
rather than upon stock ownership as such and was a part of compensation for
their labor.
The preamble of the Act states that the purpose and policy of the Act is

to provide for the legitimate rights of employers and employees and to provide
orderly and peaceful procedure for preventing the interferences by either with
the legitimate rights of the other. Member Beeson in dissenting stated that
unions cannot and should not be permitted to interfere with matters solely
within the province of management. Among the latter's exclusive respon
sibilities would seem to be dividend policy, type and amount of financing and
the like. The majority were of a different opinion and stated "we find nothing
in the Act, including its 'Declaration of Policy,' or in the legislative history of
the Act which indicates that Congress did not intend to subject a stock pur
chase plan ... to the bargaining process." The fears of the dissenting member
that the union would obtain a seat on both sides of the bargaining table were

looked upon by the Board as unreal when they said that the Company need
not bargain with it, except as the representative of the employees as such and
only with respect to rates of pay, wages, hours of employment or other condi
tions of employment. The Supreme Court has emphasized this proposition in
stating that the Act does not compel any agreement whatsoever between
employers and employees, N.L.R.B. v. American Nat. Ins. Co., 343 U.S. 395
(1952).
The Board looks upon the plan as essentially a pension plan by stating that

its purpose is to provide for the future needs of the employees. It then
reasoned that as such it is a "wage" or "condition of employment" as pre
viously held in the Inland Steel case, supra. The stated purpose of the plan
was to foster a close and continuing association between the company and its
employees. Webster's New International Dictionary defines a pension as "a
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stated allowance or stipend made ... in consideration of past services ... on

the surrender to one retired from service." The stock certainly is an emolument
of value to the worker, but it is not a stated or certain amount, rather, it is in
its essence speculative. When the Board states pension plans are also specula
tive because of the uncertainty as to the continued existence of the employer
and employee, they overlook the fact that such a contingency as they speak of
does not affect the value of the end object. Pension plans have as their end

object a stated amount, speculative only in that the value of the dollar may

vary. The stock purchase plan, however, has as its end object an unknown
value based upon a fluctuating stock market. The Board does not seem to

consider the plan as anything really distinct from a pension plan. It seems

to be avoiding the issue of whether a stock purchase plan as such is a "wage"
or "condition of employment".
It is submitted that whether the Board's reasoning is sound or unsound, the

practical effect of its decision will not be as drastic as its opponents suggest.
The unions are not likely to obtain a seat on both sides of the bargaining
table, nor will they be put in control of management. The union will not wish
to represent the employees as stockholders because such representation will
involve the deciding of issues and policies which in some instances would be
to the detriment of the employees as employees. The interests of stockholders
and employees are in certain instances conflicting. For example, the union

would, in speaking as a voice of the owners, wish to keep wages as low as

possible to facilitate greater profits and better dividends. The whole philosophy
and economic purpose of the union would thus be destroyed by acting in such

a capacity. Neither the union nor the employer wishes this to happen. The

union will still be required, as stated in the principal case, to bargain only
in respect to the rights of the members of the plan as these rights affect their
status as employees. The Board's decision presents this question. Will the
unions bargain in good faith concerning the plan with a view toward respecting
the legitimate limits of their own interests and those of management? Or
will the unions attempt to invade a strict prerogative of management which
does not directly affect the employees as employees. If the employer does

bargain concerning the demands of the union, they still do not have to agree to

those demands. But if the latter happens and the employer refuses to bargain,
further decisions will be necessary to determine what boundaries must be set

up to allow unions to protect the interests of employees without encroaching
upon the sphere of management. And further it will be necessary to determine

just what is exclusively within the sphere of management.
ORVAL M. ADAM



1955] Recent Decisions 313

SALES�Buyer Cannot Recover Damages from Seller for Breach of

Implied Warranty that Food is Fit for Human Consumption Where
Sickness Was Caused by Eating Pork Cooked More Than Four
Hours on an Open Fire.

In August, 1949, plaintiffs purchased a five pound loin of pork from a retail
market. The market was operated by three partners who were joined with

Swift & Co. as defendants in this suit. The pork was put on a spit in an out

door open fireplace and the plaintiffs cooked it from four to four and a quarter
hours. When it was removed from the spit, it was charred and black on the
outside and it appeared to be sufficiently cooked. After eating the meat the

plaintiffs became seriously ill with trichinosis. They brought suit against de
fendants in negligence and breach of warranty. Judgment was given in the
trial court in favor of defendants on the ground that there was no implied
warranty of wholesomeness unless the pork was properly cooked. Plaintiffs

appealed contending that it was error to deny recovery on a breach of implied
warranty. Held, there was an implied warranty as to the wholesomeness of
the pork when properly cooked, but since plaintiffs did not properly cook the

pork they were not entitled to recover for breach of warranty. Silverman v.

Swift & Co., 107 A.2d 277 (Conn. 1954).
At common law and under the Uniform Sales Act, it is a well established

principle of law that every contract of sale contains an implied warranty that
the article is reasonably fit for the purpose for which it was purchased if that
purpose is known to the seller and the buyer relies on the seller's superior
knowledge. Jones v. Bright, 5 Bing. 533, 130 Eng. Rep. 1167 (CP. 1829);
Brandenberg v. The Samuel Stores, 211 Iowa 1321, 235 N.W. 741 (1931);
Story on Sales � 371; Uniform Sales Act � 15, subd. 1. This principle has
been applied to the sale of food, and the majority of jurisdictions hold the
seller liable for injury resulting from eating unwholesome food products on the

theory of implied warranty. Rubino v. Utah Canning Co., 123 Cal. App. 18,
266 P.2d 163 (1954); Franke's Inc. v. Wallace, 219 Ark. 467, 242 S.W.2d 968

(1951); 1 Williston on Sales (Rev. Ed.) � 242 (1948). In a New York ap
pellate court case, plaintiff purchased pork and became infected with trich
inosis. Recovery from the vendor was granted even though he was com

pletely free from negligence and the pork bore the United States Government
stamp of approval. Rinaldi v. Mohican Co., 171 App. Div. 814, 157 N.Y.S.
561 (1916), aff'd, 225 N.Y. 70, 121 N.E. 47 (1918).
A minority of jurisdictions do not follow the implied warranty theory but

adhere to what is commonly referred to as the Connecticut-New Jersey rule

permitting recovery only in tort for negligence. Rickner v. Ritz Restaurant

Co., 13 N.J. Misc. 818, 181 Atl. 398 (1935); F. W. Woolworth Co. v. Wilson,
74 F.2d 439 (5th Cir. 1934); Corin v. S. S. Kresge Co., 10 N.J. Misc. 489,
159 Atl. 799 (1932), aff'd, 110 N.J.L. 378, 166 Atl. 291 (1933); Nfskv v.

Childs Co., 103 N.J.L. 464, 135 Atl. 805 (1927). Although these cases have
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involved restauranteurs and some courts have held such a transaction to be an

uttering rather than a sale, it would seem that the same rule should be applied
to retailers, because, if recovery is to be denied in breach of warranty against
one who prepares the food himself, it certainly should be denied against one

who purchases it from another and sells it in its original condition. Accord

ingly, the courts have generally decided that "the present day conditions under
which meals are served on a commercial basis have served to blur any sharp
outlines there may once have been between the facts of service of food at an inn
or restaurant and the sale of food in a grocery store." Void on Sales, ch. 6

� 153, p. 477 (1931).
Generally the courts hold that the seller is not an insurer of the fitness of

food sold for immediate human consumption. H. J. Heinz Company v. Duke,
196 Ark. 180, 187, 116 S.W.2d 1039, 1042 (1938); Kirkland v. Great Atlantic
& Pacific Tea Co., 233 Ala. 404, 406, 171 So. 735, 737 (1936); Merrill v.
Hodson, 88 Conn. 314, 91 Atl. 533 (1914). In a case of first impression in
the District of Columbia, however, the Court of Appeals applied the theory
of implied warranty to the sale of food for immediate human consumption and
seemed to extend it in the direction of absolute liability. Cushing v. Rodman,
65 App. D.C. 258, 82 F.2d 864 (1936). Where absolute liability is imposed
upon the seller, the consumer is not required to show reliance on the seller's
judgment in selecting the product, knowledge by the seller of the purpose of
the purchase, care in the preparation or other conditions requiring proof to

allow recovery in the ordinary breach of warranty. The New York Court of

Appeals has held that the presence of trichinae makes pork unmerchantable, and
a dealer who sells food so infected has committed a breach of the warranty that
the goods sold are merchantable. McSpedon v. Kunz, 271 N.Y. 131, 2 N.E.2d
513 (1936); Greco v. Kresge Co., 277 N.Y. 26, 12 N.E.2d 557 (1938);
Catalanello v. Cudahy Packing Co., 27 N.Y.S.2d 637 (1941), aff'd, 264 App.
Div. 723, 34 N.Y.S.2d 37 (1942). It cannot be concluded from this, however,
that the consumer has a right to recover for illness unreasonably caused by
eating the food raw or only partially cooked. Vaccarino v. Cozzubo, 181 Md.

614, 31 A.2d 316 (1943).
Although the doctrine of strict liability may appear to be a very harsh rule,

the court in the Cushing case, supra, reasoned at 264:

As to the point of the undue hardship upon the dispenser: This again is more

apparent than real, for it places the burden ultimately where it belongs. If
he was careless, the burden ought to rest on the dispenser. If he was not,
he can pass it back to his vendor whom he will know and in the ordinary course

have access to and who will be liable over to him in an action for breach of

implied warranty; and again, the burden, whether borne by the dispenser, or

ultimately by the manufacturer, wholesaler or grower, will be charged into the
cost of business and thus spread at large in the price of goods.

The court in the instant case seems to base its decision upon the theory
that liability shall not be imposed upon the vendor of pork products for breach
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of warranty where the consumer has failed to cook the meat properly. It was
found in the lower court that the plaintiff had not properly cooked the pork.
The word "properly" has been before the court many times. In Greenberg v.

Conrad, 220 111. App. 508, 511 (1921), it was interpreted as meaning the
"exercise of due care", and in Southern Ry. v. DePauw, 90 N.E. 27, 29 (Ind.
App. 1909), it was described as the antonym of "negligently." Precisely what
this court meant by "properly" cooking this piece of pork is not clear. As far
as time is concerned it appears evident that plaintiffs cooked this loin of pork
longer than any housewife would reasonably be expected to cook it. The evi
dence that the pork was cooked for over four hours, that it was charred and
black on the outside, that a doctor was present and actually ate the infected

meat, and that it appeared to be cooked sufficiently seems to demand a con

clusion that plaintiffs exercised due care.

Recovery must have been denied plaintiffs, therefore, due to their failure
to cook the pork in such a manner as to eliminate every trace of trichinae.
To adopt this as a criterion would subject consumers to a condition precedent,
the performance of which would be determined only by looking to the result.
If the consumer contracted trichinosis, a court relying upon the principle that
the court in effect seems to be setting down must logically conclude that the
meat was not properly cooked. It is a scientific fact that every cell of pork
must be subjected to a heat of 137 degree Fahrenheit in order to eliminate

every trace of trichinae. However, this fact is not a matter of common knowl

edge and to impose such a duty upon the consumer would deny him any cause

of action and the implied warranty in the sale of food would be a warranty in
name only. McSpedon v. Kunz, supra.
In determining the extent of the warranty most American courts have in

terpreted it as being a warranty that the food is fit for human consumption
after it has been cooked in an ordinary domestic manner. Holt v. Mann, 294
Mass. 21, 200 N.E. 403 (1936); Cheli v. Cudahy Bros. Co., 267 Mich. 690,
255 N.W. 414 (1934); Vaccarino v. Cozzubo, supra. This rule is mentioned
in the instant case, but in reaching its decision the court seems to have dis
regarded it. The facts of this case so strongly indicate that the pork had not

only undergone ordinary domestic cooking methods but that plaintiffs had
taken far more than the common precautions prevailing among the general
public as to justify a conclusion of law that plaintiffs had adequately per
formed the condition precedent to the warranty.
From a study of the cases it seems clear that in the sale of food for im

mediate consumption the majority rule that the consumer who has cooked the
food according to ordinary methods may recover for the breach of an implied
warranty of wholesomeness is the more just. The court in the instant case has
approved this rule. However, in its application, it seems to impose too strict
a duty upon the consumer. It is therefore submitted that where the consumer

has taken such precautions as are evidenced in this case he has sufficiently
performed his duty as to permit recovery in breach of warranty.

WILLIAM C FLANAGAN
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TORTS�Reference to One Member of a Family as a "Communist," Even
if False, Does Not Give Rise to a Cause of Action for Libel in
Favor of Another Member of That Family in the Absence of In

jury to the Latter's Reputation.

This action was brought by the plaintiff because of an alleged libelous
reference to him in a book entitled "Witness" written by the defendant Whit-
taker Chambers and published by the defendant Random House, Inc. In his

work, Chambers identified the plaintiff as the brother of Joseph Pogany and
branded Joseph Pogany as a secret representative of the Communist Party.
The plaintiff claimed the accusation against his brother was false, and for the

purpose of this decision it was conceded to be so. No special damages having
been alleged, the question for decision was whether a false reference to the

plaintiff's brother as a communist constituted libel as to the plaintiff to whom
no communist sympathies were attributed. Held, the book's reference to the

plaintiff as the brother of a communist, even if false, does not give rise to a

cause of action for libel in the absence of any injury to the reputation of the

plaintiff himself. Pogany v. Chambers, 134 N.Y.S.2d 691 (Sup. Ct. 1954).
In ruling that the plaintiff's complaint failed to state a cause of action, the

court relied primarily on two decisions of the New York Court of Appeals.
The following statement from Kimmerle v. New York Evening Journal, Inc.,
262 N.Y. 99, 102, 186 N.E. 217, 218 (1933), sets forth that court's standard
for determining whether written material is libelous:

Written words the effect of which is to invade privacy and to bring undesired

notoriety, are without remedy, unless they also appreciably affect reputation
Reputation is said in a general way to be injured by words which tend to

expose one to public hatred, shame, obloquy, contumely, odium, contempt,
ridicule, aversion, ostracism, degradation or disgrace, or to induce an evil opinion
of one in the minds of right-thinking persons, and to deprive one of their
confidence and friendly intercourse in society. (Sydney v. Macfadden News

paper Pub. Corp., 242 N. Y. 208.)

In the Kimmerle case, the defendant had published a newspaper article

stating that the plaintiff had been "courted" by a notorious murderer. The

plaintiff alleged that the statement was false, held her up to ridicule, and in

jured her reputation. But at pages 102-103 of that case the court said:

We shall assume, although it is not alleged, that widespread notoriety came

to the plaintiff from the publication in question and that she suffered greatly
as a result. But there must be something more than that to make it libelous. . . .

Without a suggestion in the article to the discredit of plaintiff, how could

any just and right-thinking person reading it entertain any feelings except re

gret and sympathy for plaintiff? Embarrassment and discomfort no doubt
came to her from the publication, as they would to any decent woman under

like circumstances. Her own reaction, however, has no bearing upon her reputa-
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tion. That rests entirely upon the reactions of others. We are unable to find

anything in this article which could appreciably injure plaintiff's reputation.

A similar conclusion was reached in Rose v. Daily Mirror, Inc., 284 N.Y.

335, 31 N.E.2d 182 (1940). Upon the death of Jack Rose, the husband of the

plaintiff in that case, the defendant newspaper erroneously identified the de

ceased as "Baldy Jack Rose," a self-confessed murderer. The plaintiff was

named as the surviving wife of "Baldy Jack Rose." In upholding the dis
missal of the complaint, the Court of Appeals stated that in New York no

cause of action for defamation arose from the libel of a deceased relative
when there had been no direct reflection upon the litigant.
The decision in the instant case is in conformity with the law of libel as

understood in New York for many years. The holding also agrees with the

greater weight of authority throughout the United States. A decision for the

plaintiff here would have required an extension of the protection generally
afforded by the law of libel. To call a person's relative a communist today has
far greater consequences than calling a person's husband a murderer in 1940
or calling a person himself a communist in 1940. This is natural in view of
the present climate of opinion toward those connected with the "communist

conspiracy." The question raised is whether the realities of the situation are

such as to justify a change in the law as it is presently held.
There is some authority for such an extension of the law of libel. In Van

Wiginton v. Pulitzer Pub. Co., 218 F. 795 (8th Cir. 1914), the defendant
published the plaintiff's picture, falsely reporting it to be the picture of the

daughter of a convicted murderer. The court in remanding the case for a new

trial said at 797:

We think it is commonly recognized that the disgrace of a criminal is not

infrequently visited upon the members of his family, who have gained no in
dependent position for themselves. The social standing of a young woman may
be affected to an appreciable degree by the evil repute of her parents. At any
rate, it cannot be said as matter of law that she suffers no injury.

Judge Learned Hand recognized the fact that a person may be libelled by
indirection:

The defendant answers that every libel must affect the plaintiff's character; but
if by "character" is meant those moral qualities which the word ordinarily in
cludes, the statement is certainly untrue, for there are many libels which do
not affect the reputation of the victim in any such way. Thus, it is libel to
say that a man is illegitimate . or that his near relatives have committed
a crime. . .

Burton v. Crowell Pub. Co., 82 F.2d 154, 155 (2d Cir. 1936).
It has long been held libel to call a person illegitimate. It was said in

Shelby v. The Sun Printing Association, 38 Hun. 474, 476 (N.Y. 1886):
In this case there was no charge against the integrity or morality, or be-
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havior or reputation, of the plaintiff. The statement is that she is illegitimate,
a circumstance over which, of course, she could have no control, and for which
she was personally in no way whatever responsible.
In the estimate of mankind, however, as it is understood, the assertion that

a person is illegitimate is a reproach, and one which might, in all probability,
frequently subject the person of whom it is said to contumely, to indignity, and,
perhaps, to insult. It is unfortunate to be obliged to take this view of human
conduct, but we must take the world as we find it, and reason out the problems
which are presented to us with reference to human frailties or human prejudices,
whatever may be the designation given to a disposition often exhibited to make
a person suffer for the deeds of his ancestors.

Mankind attaches such an odium to certain terms that a person's reputation
may be undermined by the application of such terms to a close relative. It

may be seen from the decisions noted above that some courts are willing to
afford protection from such attacks. It does not seem unfair to penalize in
dividuals dealing in libel by indirection. Nor is the logic involved so obtuse as

to defy ease of application.
The possibilities for injury to reputation are so great from even indirect

connection with communism that a remedy should be available to persons
falsely labelled as close relatives of communists.

ROBERT W. HILL
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THE 20TH CENTURY CAPITALIST REVOLUTION. By Adolf A. Berle, Jr. Har-

court, Brace and Company, New York, 1954. Pp. 192. $3.00.

Written primarily for the educated layman, these pregnant essays on

the modern corporation can scarcely be neglected by the lawyer. The
author's approach to his subject is that of political science. The cor

poration is viewed as a phenomenon on the political, as well as the eco

nomic plane. It is seen as "pushing itself into the field of statecraft as

well as of commercial law."1
The "twentieth century revolution", says Professor Berle, is a new

insistence on the part of the common man of all nations that he receive
a share of the fruits of the technological advances of our time. The

present-day industrial corporation is the institutionalized response to this
demand.
The book is a thoughtful study of the dangers and opportunities of a

new kind of political power�that possessed by such giant aggregates as

General Electric and Chrysler. The big corporation has assumed, in its

property relations and administration, some of the functions of the state

itself; it affects, often decisively, the conduct of the nation's foreign
policy; it has superseded the classic concept of competition by a planned
oligopoly within the basic industries and thereby produced effects which
touch�for weal or woe�the core of the national polity itself.
There are, indeed, checks against the excessive use of this power.

Perhaps the most important of these is the force of public opinion. It
was this latter which, just prior to World War II, deterred one of the
great American oil companies from selling petroleum through neutral
countries to Nazi Germany. Another counter-balance is the constant
threat of intervention by the state if the corporation goes to extremes.

Grouping these two factors the author declares: "If there is no dogma
of statism in the United States, neither would preference for private
enterprise defend private enterprise very long if it ceased to satisfy com

munity standards. The real guarantee of nonstatist industrial organiza
tion in America is a substantially satisfied public."2
The large corporation has also immense opportunities for service to

the society, and not merely in economic terms. The international re
lations of American corporations have been, on the whole, thinks Pro-

1 Berle, The 20th Century Capitalist Revolution 5 (1954).
2 Id. at 59.
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fessor Berle, constructive. They offer a "solidly available line of ap
proach toward that degree of world economic co-operation which appears
to be essential."3 At home, the industrial giant, by employing its power
with a sense of social responsibility, can be a co-creator of the Aris
totelian "good life." It can bring to birth a community; it can even,
by its philanthropic disbursements, build a culture; it can maintain the
indispensable condition for political peace�economic security for the
average man.

How can all this power be used safely and all these opportunities
seized? The answer constitutes the main point of this book; the great
corporation will be a social as well as an economic blessing if its oper
ations and attitudes are guided by a sound philosophy of man and so

ciety. Nor is Professor Berle a pessimist; he believes that the captains
of industry accept the formula:

Deep in human consciousness is embedded the assumption that somewhere,
somehow, there is a higher law which imposes itself in time on princes and
powers and institutions of this terrestrial earth. . . . Wisely, English kings rec

ognized that fact and provided a viable, generally acceptable means of invok
ing it, and in general complied more or less with current understanding and

interpretation of it. . . .

It is here suggested that a somewhat similar phenomenon is slowly looming
up in the corporate field through the mists that hide from us the history of
the next generation. There is beginning to be apparent a realization of a coun

ter force which checks, and remotely acts on, and in time may modify in cer

tain areas the absolute power of business discretion.4

A peripheral section discusses the problem of the exclusion of "se

curity risks" from employment. It is the author's contention that the

government and not private industry should assume the burden of root

ing out traitors.5 He doubts the constitutionality of such exclusion by
the private concern in the absence of fixed judicial procedure or legisla
tive standard.6 Deprivation of employment may cause the economic
ruin of the worker. Impressed by this fact, and regarding the large
corporation as possessing "some color of state authority",7 Professor
Berle feels that "corporate action therefore may in the not distant future
be held to be controlled by the provisions of the Fourteenth Amend-

3 Id. at 116-117
4 Id. at 69-70,
5 Id. at 90-95.
� Id. at 95-102.
7 Id. at 104.
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ment."8 Marsh v. Alabama,9 he thinks, came "within a biscuit-toss" of

this position.
JOSEPH T. DURKIN, S.J.*

LEGAL CONTROLS OF INTERNATIONAL CONFLICT. By Julius Stone. Rine-
hart & Company, Inc., New York, 1954. Pp. 851. $12.00.

Mr. Stone's book on the "Legal Controls of International Conflict"

only partially lives up to the promise implied in its subtitle, "A Treat
ise on the Dynamics of Disputes and War-Law." It is interesting and

informative, but in some respects disappointing.
The book begins with an historical development of the present-day

concepts of international law against the background of the emergence
of Europe from the Middle Ages. This reviewer found the subject-
matter of this portion of the book stimulating, the content interesting,
but the style exasperating. A quite different impression is obtained from

reading the second portion of the book, which deals with the existence
of the present procedures for settling international disputes. Here, there
is a useful description of the functional operation of the United Nations
written from a practical point of view. A reader cannot help but be

surprised at the lack of any apparent relationship between the labored
historical treatment of the development of international law and the
functional treatment of the U. N. which follows. The fact that the de

scription of the existing international procedure is handled on quite a

different basis from the introductory portion of the book makes the
former no less worth reading. The reader merely has to prepare him
self for the shock which naturally comes from reading a book which
starts out as an historical development of international legal theory but

suddenly becomes a practical handbook for a delegate to the U. N. This
is not to suggest that the two subjects are not related. Of course, they
are. The difficulty with the book is that it does not develop the rela

tionship.
There are some particulars in this portion of the book in which the

reviewer finds himself in disagreement with the author. For example,
Mr. Stone discusses the limitations which the Permanent Court of In
ternational Justice put on its advisory jurisdiction in the Eastern Carelia

8 Ibid.
9 326 TJ.S. 501 (1946).
* Professor of Political Science, Georgetown University.
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Dispute in the most absolute terms. In that case, it is true, the court
did refuse to give an advisory opinion on the grounds that it was really
being asked to decide a dispute between states, one of which had not
consented to the jurisdiction of the court. Mr. Stone does not, how
ever, give sufficient emphasis to the extent to which the old court itself
had departed from this strict rule in the Moroccan Nationality Decrees
case where it decided a dispute between France and Great Britain. Nor
does he give sufficient emphasis to the case of the new court in giving
an advisory opinion with respect to Hungary and Rumania.
It is not believed that the statute of the new court, or its rules, which

authorize the appointment of an ad hoc national judge of a disputant
country affected by an advisory opinion, support the rule in the Eastern
Carelia case. In the opinion of the reviewer, they have the opposite
effect. They make it clear that an interested body of the U. N. may
request an advisory opinion, even though national interests may be
affected.
The third portion deals with the legal problems of war and neutrality.

In the first chapter of this portion there is a recurrence of the labored
style which plagues the first portion of the book. In the main, however,
this portion of the book is a valuable and clear exposition of the rules
which have grown up surrounding the laws of war. It covers, in a con

cise manner, the modern development of the laws of war, particularly
economic warfare and its effect on neutral rights. The treatment of the

legal nature of war and neutrality highlights one interesting aspect of
this book from the point of view of exposition�the use of the tech

nique of discourses. These discourses are subchapters, elongated foot
notes so to speak, in which the author develops specific legal problems
which strike his fancy in more detail than would have been possible
in the text without causing it to bog down. This reviewer found the
author's selection of subjects and the discourses themselves quite inter

esting. In some instances, in particular in the treatment of the Nuren-

berg trials, this technique is confusing, but in the main this does not
detract from the major value of the technique.
All in all, this book will make a valuable contribution to the legal

literature on international law. To those who may be discouraged by
the heavy-going in the early chapters, this reviewer can only advise,
"Read on; the rest of the book is well worth the effort."

ADRIAN S. FISHER*
* Professor of International Law, Georgetown Law Center ; Member of Permanent Court

of Arbitrators; Member of Bar, District of Columbia and Tennessee.
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FRENCH ADMINISTRATIVE LAW AND THE COMMON-LAW WORLD. By
Bernard Schwartz. New York University Press, New York, 1954. Pp. xxii, 367.

$7.50.

In 1947, Arthur Vanderbilt, while Dean of the New York Univer
sity School of Law, wrote: "Law teachers, like lawyers generally, can

not easily give up their age-old intellectual habit of seeking all wisdom
in the volumes of decisions reported in the English language, of pro
vincial indifference toward the way other nations have solved similar
problems. . . .

m Professor Schwartz, in French Administrative Law and
the Common-Law World, as in his earlier works,2 has done much to
overcome the indifference of the Anglo-American legal profession to

"foreign law." Dean Vanderbilt, now Chief Justice of the Supreme
Court of New Jersey, acknowledges Professor Schwartz's accomplish
ment in an excellent introduction to the book here under review.3

According to one noted scholar, ". . . the phrase 'Comparative Law'
denotes a method of study and research and not a distinct branch or

department of the law."4 That Professor Schwartz espouses this view
is demonstrated by his treatment of the subject of French administra
tive law {droit administratif). His is not a mere description of the ad
ministrative law system in France. Rather, it is a careful study in

comparative administrative law, wherein the author not only explains
the fundamentals of droit administratif but also points out the similari
ties and differences between administrative law and its functioning in
France and the administrative process in Anglo-American countries.
And, apart from its scholarliness, Dr. Schwartz's book also reflects the
practical knowledge of French administrative law which he obtained by
"on the spot" research in France during a period of fifteen months.
At present, the terminology of Anglo-American administrative law is

about the sum total of the contributions of the droit administratif upon
our system and the English system of administrative law.5 The great
English Constitutional Law writer, A. V. Dicey, is largely responsible
for the Anglo-American antipathy to droit administratif, for he fostered

1 The Federal Administrative Procedure Act ;and the Administrative Agencies: Pro

ceedings of an Institute conducted by the New York University School of Law 8 (1947).
2 Law and the Executive in Britain: A Comparative Study (1949) ; American Adminis

trative Law (1950); Le Droit Administratif Americain: Notions Generales (1952).
3 Schwartz, French Administrative Law and the Common-Law World xv-xvi (1954).
4 Gutteridge, Comparative Law 1 (1949).
5 Landis, The Administrative Process 2 (1938).
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he belief that the principles of droit administratif were foreign to the
ipirit and traditions of the common-law institutions.6 But, as a con-

emporary writer has pointed out: "Dicey's gravest and most unfor-
unate error, however, was his interpretation of the rule of law as neces-

arily excluding administrative law and a special system of adminis-
rative courts."7 Professor Schwartz repairs the damage done by Dicey's
nisconception of droit administratif and furnishes the common-law
world a lucid account of the true nature of the French administrative
law system.
To Professor Schwartz, "... a system of administrative law such as

that of France is not inconsistent with the constitutional principle of the
rule of law. What that principle demands is the subordination of ad
ministration to law administered by a independent judge. In the droit
administratif there is clearly such subordination. The principle of ad
ministrative legality is effectively enforced by the review power exer

cised by the Council of State and other administrative courts."8 What
the author is saying is that in France the administrative courts are com

petent to decide legal issues between public authorities and the citizen,
and that such courts have the same independent status as other courts

". . . and apply a coherent body of legal principles based on the distinc
tive character of public law."9 It is patent, to Professor Schwartz, that
the legality of administrative action is reviewed by competent courts,
both under the Anglo-American system of law and under droit admin

istratif.
The author gives the reader a detailed description of the French ad

ministrative court system and its work. At the apex is the Council of
State (Conseil d'fitat) which ". . . either on first instance or appeal . . .

has cognizance of every action brought against the administration, of
which it is thus the supreme controller."10 Because this high court is

divided into judicial, administrative and legislative sections, it serves

also as a central advisory agency. It can render expert judicial advice
to administrative agencies, a matter which common-law courts have tra

ditionally found repugnant. In addition to the Council of State, which

6 Dicey, Law of the Constitution 326 (8th ed. 1915).
7 Friedmann, Principles of Australian Administrative Law 17 (1950).
8 Schwartz, French Administrative Law and the Common-Law World 314 (1954).
9 Friedmann, Principles of Australian Administrative Law 17 (1950).
10 Schwartz, French Administrative Law and the Common-Law World 42 (1954),

quoting Odent, Cours de contentieux administratif 165 (1949-1950).
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functions as the Supreme Court in the French administrative court set

up, there are the Prefecture Councils which are tribunals of first in

stance, organized on a territorial basis, and which are competent to act

solely in cases in which express jurisdiction is given them by statute.

Other tribunals which are part of the French administrative court or

ganization are the Colonial Councils, similar to Prefecture Councils in
administrative matters arising in the French colonies, the Court of Ac

counts, which supervises the expenditures of public funds, the Superior
Council of National Education, concerned with appeals in the field of

education, the Review Council, dealing with military law problems, and
the Assistance Council, dealing with public assistance matters;. For good
measure, in Chapter III, Professor Schwartz describes the organiza
tion of the French law courts, and in Chapter IV gives a detailed ac

count of the French administrative system, i.e., the French Civil Service,
which administers and performs the work of the Government. In case

the Anglo-American lawyer finds the French dual-court system�law
courts and administrative courts�somewhat bewildering, Professor
Schwartz calls attention to the analogous situation which had existed
in the common-law world before equity and law were merged.11 We
also had the experience of living under two separate systems of law and

courts, existing side by side.
Two facets of droit administratif are of especial interest to common-

law advocates. First, the procedure of the French system is inquisi
torial in nature rather than adversary, and is akin to that used in
criminal proceedings. Secondly, the courtroom procedure in French ad
ministrative cases is dependent on written documents instead of an oral,
adversary hearing, which is customarily the procedure employed in

Anglo-American administrative proceedings or court trials. The main
characteristic of the inquisitorial technique is that the judge, unlike
his status of umpire in the proceedings in the Anglo-American system,
assumes an active (though unbiased) role. He has the duty actively to

inquire into the law and the facts of the case at hand. As to the written-
method procedure of droit administratif, Professor Schwartz states that
the case is normally decided ". . . solely on the pleadings and the
memoirs in support submitted by the parties, plus any materials that
the reporter may, on his own motion, have included in the record."12
The author leaves to the reader the determination of whether such pro
cedure is salutary.
" Id. at 17-18.
12 Id. at 136.
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In respect to availability of review under droit administratif, Profes
sor Schwartz has this comment: "The French administrative lawyer,
when faced with the question of availability of review, looks first, like
his common-law confrere, to the relevant statutes. If there is an ade
quate statutory provision for review by an administrative court, then
the petition must be filed with it."13 The grounds for review are:

(1) lack of jurisdiction, (2) failure to observe procedure required by
law, (3) abuse of power, and (4) error of law. According to Dr.
Schwartz: "Apart perhaps from the third, these are also the grounds
on which administrative action can be set aside on review by courts in
the common-law world."14
The author also makes the point that ". . . the French law of State

liability shows clearly that the droit administratif has developed a com

plete system of State responsibility far beyond anything thus far evolved
in the common-law world."15 The French State is absolutely liable to
its citizens in every case where the damage has been caused by its acts.16
Certainly, this concept of State liability is at variance with the vestigial
remnants in our law of the doctrine of sovereign immunity, evidenced
not only in the many exceptions in the Federal Torts Claims Act but
also in the excepting provisions of available state statutes. Professor
Schwartz is emphatic on the point that in the matter of state liability
"our own courts have been derelict in their work in this field."17
The essence of Professor Schwartz's excellent study of the droit ad

ministratif is that the French administrative courts are not administra
tive agencies such as exist in the Anglo-American legal system. The
French tribunals are courts which exercise complete judicial power in
the Anglo-American sense of the term, and not the quasi-judicial powers
which are the province of American (and British) administrative-regu
latory agencies. Viewed in this light the French administrative courts

assume an inviting aspect. Indeed, the agitation for a Federal Admin
istrative Court (an appellate tribunal to review decisions of the many
federal administrative agencies) in this country is but a step in the di
rection of the French administrative court system.
One of the claimed advantages for the proposed Federal Adminis

trative Court is that it would be composed of experts versed in admin-

13 Id. at 1S3.
i* Id. at 203.
ib Id. at 302.
16 Ibid.
" Id. at 303.
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istrative law and problems, and consequently, better able to evaluate

complex matters arising in the administration and regulation of the

myriad activities which are now a predominant function of Govern
ment.18 Such expertise is today a part of the French administrative
court system, and in many quarters it is considered an admirable feature
of the system. Whether such a specialized court would prove effective
in the Anglo-American legal sphere is a matter of speculation. Our
administrative institutions developed in a different manner from those
in France. We still look to the law courts to review administrative

action, and it would take considerable time before we would fully
accept a different tribunal of last resort even in questions involving
legal issues between public authorities and individuals.
In Appendix A, Professor Schwartz has furnished a Bibliographical

Note to the leading works, past and present, on French administrative
law. These should be especially valuable to the Anglo-American legal
scholars acquainted with the French language. The table of leading
cases, both French and Anglo-American, in the back of the volume also
provides a boon for the student of administrative law. But, Professor
Schwartz's work should not be fare only for the scholar. It should be
widely read by all common-law practitioners whose outlook on their
profession is broader than the immediate needs of their practice.

LOUIS C. KAPLAN*

CASES AND MATERIALS ON EQUITY. By Garrard Glenn and Kenneth Redden,
2d edition. Michie Casebook Corp., Charlottesville, Va., 1954. Pp. xxxii, 884.

$8.75.
The separate equity court was in many ways a laboratory of judicial

science. It invented remedies and discovered, in the domain of morals,
principles of conduct useful in the administration of justice. Although
the unified court of modern times has replaced the separate equity court
in most jurisdictions, and the laboratories are forsaken, equity has not
become a static thing. The hearing examiner is but the modern coun

terpart of the standing master.

Moreover, procedural fusion has not completely obliterated the his
toric difference between law and equity. Judge Frank has reminded us

that such obliteration might deprive us oi ". . . the inestimably valua-

18 Caldwell, The Proposed Federal Administrative Court: The Arguments for Its
Adoption, 36 A.B.AJ. 16 (1950).
* Member of the Bar of the District of Columbia.
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ble flexibility and capacity for growth and adaptation to newly emerg
ing problems which the principles of equity have supplied in our legal
system."1
Growth of equity indeed is taking place. Whether it has been growth

in the quality of substantive equity, whether it has been the new appli
cation of old materials to modern activities, like rain-making and tele

vision, or whether the growth has been merely in the functional efficiency
of the unified court, is less clear.2 The increasing resort to administra
tive adjudication, which has accompanied parri passu the unification of
law and equity courts, is living proof that the task of equity has not been

completed. The human need for justice is not met by providing predic
tability and efficiency. It requires also the ameliorating exercise of ju
dicial discretion. In the twelfth and thirteenth centuries, the common

law courts administered equity, and, since they were closely identified
with the King, what they did was marked by the exercise of broad dis
cretion. By the fourteenth century, the common law courts had gained
an establishment quite independent of the King. The discretionary
character of their justice had largely evaporated. And so a new agency
was created to meet the insistent need for justice grounded in the exer

cise of discretion. That agency was the court of Chancery. It too per
mitted discretion to evaporate, but this time the attempted correction
in the nineteenth and twentieth centuries took the form of reverting to

the ways of the twelfth century.
The downfall of the pre-Eldon Court of Chancery followed when

equity became hardened into a system. As a consequence, in the mod
ern unified court, equity has come to be regarded largely as a body of

broad, general principles. But, as Professor Agassiz has said, no one

can see further into a generalization than just so far as his previous ac

quaintance with particulars enables him to take it in. This fact alone

justifies a self-hood for equity in the law school curriculum.

Along with progress in the procedural unification of law and equity,
there has been a shift in legal emphasis from proprietary rights to per
sonal rights. The Rt. Hon. Sir Raymond Evershed, commenting on

1 Bereslavsky v. Caffey, 161 F.2d 499, SCO (2d Cir. 1947).
2 See Walsh, Merger of Law and Equity Under Codes and Other Statutes, 6 N.Y.U.L.

Rev. 157 (1929) ; Kahras, A Century of Law-Equity Merger in New York, 1 Syr. L.

Rev. 181 (1949) ; Clark, The Union of Law and Equity, 25 Col. L. Rev. 1 (1925) ;

Pound, The Decadence of Equity, 5 Col. L. Rev. 20 (1905) ; Simpson, Fifty Years of

American Equity, 50 Harv. L. Rev. 171 (1936) ; Bordwell, The Resurgence of Equity, 1

U. of Chi. L. Rev. 741 (1934).
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these two developments, recently observed, "In the field of these new

relationships I think that the equitable remedies have a highly important
part to play, a part which is likely to give to our law in the future, as

it has done in the past, the necessary elasticity�to add by way of com

plement or appendix to the whole enacted law what may be required to

perfect the system as a whole."3 This supplies a lack which Thomas

Jefferson noted in a letter to Mazzei in 1785:

One practice only is wanting to render this court completely valuable. That
is that when a class of cases has been formed & has been the subject of so

many decisions in the Court of Chancery as to have been seen there under all

circumstances, & in all its combinations and the rules for its decisions are

modified accordingly & thoroughly digested, the legislature should reduce these
rules to a text and transplant them into the department of the common law,
which is competent then to the application of them, and is a safer depository
for the general administration of justice. This would be to make the Chancery
a nursery only for the forming new plants for the Department of the common

law.4

Another literary product of Virginia is now available for the presen
tation of the sequel, modern equity, in Professor Redden's revised edi
tion of Glenn and Redden's Cases and Materials on Equity. The stream
of equity's history, and the content and tendencies of modern equity,
have been admirably mortised together in this volume. The notes sup
plementing each case illuminate not merely by their content but also by
their style. A great difficulty in writing notes to cases, in view of the
conflict between the nature of the materials and the demand for econo

my, is to achieve the wisdom of the Chinese language expressed in
clear, simple, linear statements. These notes, are clear, and deal with
contemporary problems. Their chief lack is an adequate questioning of
conclusions and reasoning of the courts.
The volume contains an analytical table of contents, which, although

excellent in itself, does not overcome the absence of an index. But this
is a functional shortcoming. The substantive quality of the book is
high, and commends it as a means of presenting modern equity.

LEONARD J. EMMERGLICK*
3 70 L.Q. Rev. 326, 341 (1954).
4 Ford, The Works of Thomas Jefferson, Vol. IV, 477 (Federal Edition, 1904) .

* Professor of Law, Georgetown Law Center.
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TAX PLANNING FOR ESTATES: 1955 REVISION. By William J. Bowe. Vander
bilt University Press, Nashville, Tennessee. Pp. 98. $3.00.

This is the second revision of Professor Bowe's excellent little book,
prompted, of course, by the enactment of the Internal Revenue Code
of 1954. This revision deserves the same enthusiastic reception by at

torneys, trust officers, insurance men, accountants and students of estate
planning as did its predecessor editions.1 After the enactment of the
new Code, when its impact upon estate planning was realized, the re

viewer hoped that Professor Bowe would turn his pen first to a revision
of the companion volume, Life Insurance and Estate Tax Planning.2 For
it is with respect to life insurance that the new Code made its most

sweeping changes in estate planning. No doubt the author will accom
modate us soon.

In Chapter I the author presents what he describes as a typical estate
plan. In graphic form he describes a family situation estate plan where
by "skipping the second tax" there results a tax saving of $31,000. This

chapter is so arresting that a reading of the entire book is almost assured.
In this revision, as previously, the author avoids the difficult problems
of the marital deduction by the simple expedient of having a widowed
mother with a widower son with children. The marital deduction is
considered subsequently in Chapter IX. Changes in the estate tax law

concerning the taxation of insurance proceeds are competently handled
in Chapter I.3
Chapter II is a general description of death taxes and is substantially

the same as in the previous edition. Likewise, there is little change in

Chapters III, IV, and V.
It is in Chapter VI, entitled "Form of the Gift", that the greatest

differences between this and the previous editions are discernible. The

salutary changes with respect to joint-tenancies contained in � 1014(b)
(9) and � 2515 of the Internal Revenue Code of 1954 are explored, and
the new factors to be considered by the estate planner are indicated.
Professor Bowe welcomes the change providing that where there has

been a transfer of a present interest in property, the possibility that such
interest may be diminished by the exercise of a power shall be disregard
ed in valuing the gift, if no part of such property may be given to any
one other than the donee of the income.4 Section 2503(c) provides that

1 Ahern, Book Review, 38 Georgetown L.J. 700 (1950).
2 Bowe, Life Insurance and Estate Tax Planning (1952).
3 Int. Rev. Code (1954) � 2042.
* Id. � 2503 (b).
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a gift in trust to a minor will be regarded a present interest if the income
and principal may be expended by or for the benefit of a minor prior
to his attaining the age of twenty-one and, to the extent not so expend
ed, will pass to him at that time. Gifts in trust to minors had been an

uncertain area. Professor Bowe doubts that this is a satisfactory pro
vision since donors seldom can prophesy whether the donee minor will
be sufficiently responsible to have unrestricted control over the princi
pal at twenty-one years. Here as elsewhere the author demonstrates
that he is cognizant that tax factors are but one aspect of good estate

planning.
There follows in the same chapter a discussion of Hallock-type trans

fers�those transfers which are intended to take effect in possession or

enjoyment at or after the death of the donor. This is another area in
which the Internal Revenue Code of 1954 made some noteworthy
changes.5 The new discussions contained in Chapter VI fully justify
the publication of the present revision.
In Chapter VII, "Property to Be Given", some of the changes affect

ing life insurance are indicated. Since the premium payment test has
been dropped, it is relatively simple to remove the proceeds of insur
ance from the estate tax by assignment. However, no reversionary in
terest may be retained, and this includes a possibility of reverter.6 Pro
fessor Bowe feels there is no merit in the contention that because an

insured might inherit the policy from his donee he may be held to have
a possibility of reverter.7 Professor Casner in a recent article8 agrees
with him. Other respected authority disagrees.9 However, Professor
Bowe does urge caution, for he counsels, "It may be wise irrevoca

bly to assign the policy to a trust. This will eliminate any risk that
the donor may continue to control the policy, and the terms of the
trust can negative any possibility of a reversionary interest."10
To Chapter IX, "Testamentary Gifts", a discussion is added on the

drafting of marital deduction clauses. The illustrations used are typi
cal of the author's down-to-earth approach to a difficult subject.

5 Id. � 2037.
6 Id. � 2042.
7 Bowe, Tax Planning for Estates: 1955 Revision 53.
8 Casner, The Internal Revenue Code of 1954: Estate Planning, 68 Harv. L. Rev. 222

(1954).
9 Appleman & Davies, The Reversionary Trap, The Insurance Law Journal, No. 383

(December 1954).
10 Bowe, Tax Planning for Estates: 1955 Revision S3.
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The last chapter on "The Family Business" has been rewritten. It
is much more thorough than its predecessor in the 1952 edition. The
author borrowed liberally from Chapters V and VI of his companion
volume on life insurance and estate planning.11 In so doing, Professor
Bowe strengthened the present volume by a fuller discussion of this
common but complex problem. A chapter on trends in estate and gift
taxation which appeared in the 1952 edition has been eliminated in the
1955 revision.
Professor Bowe's book should be in the library of every general prac

titioner to warn him of the ever-present tax considerations and to stimu
late him to further research. This is particularly true of those lawyers
who graduated from law school without any courses in Estate Plan

ning. This writer looks forward to more from Professor Bowe.

PAUL R. DEAN*

11 Bowe, Life Insurance and Estate Tax Planning (19S2).
* Dean, Georgetown University Law Center.
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