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THE NLRB: A STANDARD OF CRITICISM

Guy Farmer*

HPHE articles and notes which follow are devoted to an analysis and
criticism of some recent decisions and policies of the National

Labor Relations Board. I have said on other occasions that I approve of

public discussion of our performance and welcome public interest and

public appraisal. In this way, it may be hoped that there will develop
a genuine public opinion of this quasi-judicial agency. The Board can

not, of course, expect public support unless we deserve it. It is equally
true that, over the long pull, a public agency is likely to be no better
and no worse than the public expects, and, indeed demands. Unless
there is developed and maintained a true public opinion of the proper
quasi-judicial function of the NLRB, it is quite conceivable that it
will some day become a captive of one or the other special interest, or
be abolished in favor of some other method of regulating labor disputes.
If it comes to a choice between these two alternatives, I have no doubt
that our citizens will choose the latter.
The lead articles are written by two of our leading practitioners at the

labor bar. These men have an intimate knowledge of the field, and are

eminently equipped to "debate" these issues. I may be permitted, how
ever, to drop a gentle reminder that each of these skillful writers has an

active partisan interest in his subject.
It is not my purpose to enter the debate or to defend each decision

under discussion. Since I helped fashion some of the decisions, it goes
without saying that I think they are right. Our decisions must stand
on their own feet, and it would be idle for me to gild them with self-jus
tifying polemics. I think it appropriate, however, to suggest some

standards of criticism which may be helpful to those who wish to make
their own objective appraisal.
At the outset, a word of caution may be in order. The two lead arti

cles which follow discuss in more or less detail a few of the more wide-

* Chairman, National Labor Relations Board.

335



336 The Georgetown Law Journal [Vol. 43: p. 335

ly publicized decisions of this agency, and particularly some of those in
which the Board was not in complete agreement. This presents�I do
not say deliberately�an incomplete picture, and tends to create a mis
taken impression as to the extent of disagreement within the Board as

well as the extent of labor and management criticism. The cases dis
cussed here are but a handful compared to the hundreds of decisions
we make each year, and their controversial character obscures the fact
that the Board has been unanimous in about 95 per cent of its cases,
each of which is significant in the overall administration of the Statute.
The Board has adopted and applied a great many decisional rules and
policies, both in representation and unfair labor practice cases, which
are no less important than those discussed here, and these have in the
main been accepted as fair and resonable by even the most partisan
observers. This large body of Board policy will have to be placed on

the scales before one can reach a balanced judgment of the Board's per
formance.
This observation is even more pertinent in attempting to evaluate, as

some are prone to do, the subjective attitudes of Board Members. I am

quite willing to have each individual decision accepted or rejected on its
individual merit. I do not suggest that, even in a baker's dozen, twelve
good loaves excuse a single bad one. But, where the charge of bias is
made, fairness demands that so serious an allegation be tested by refer
ence to our entire body of decisional policy.
I can only regard it as unfortunate that there are some who seek to

place the stigma of conscious bias and prejudice on this or any other

quasi-judicial agency. It is a charge easily made, but not readily sub

ject either to proof or refutation. It need only be made to be accepted
by those who wish to accept it. I doubt that there has ever been a judge
who has not had some precepts and predilections which influence in
some degree, albeit subconsciously, his opinions. But conscious prejudice
is quite a different matter. It can never be condoned or justified. Where
it exists, it has traditionally been recognized as a disqualification of the

judge.
It has long been a favorite pastime to brand the Board as pro-employ

er or pro-union, and on occasion, both charges have been hurled at this

agency at the same time. I am not in a position to comment on the sin

cerity of these allegations or the extent to which they are dictated by
partisan politics or the blindness of self-interest. I would venture to sug

gest, however, that these extreme charges stem primarily from disagree
ment with the law, itself. It is an historical fact that employers opposed
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the principles of the Wagner Act and that unions fought just as vigor
ously against the Taft-Hartley Amendments. Every year sees renewed
efforts by these opposing forces to bring about legislative changes in
the Statute which will favor one group or the other. This continuing con

troversy as to the very validity of the basic principles of the law which
we administer hovers like a turbulent cloud over the efforts of the Board
to provide a forceful, even-handed administration of the Statute. Some
of our critics operate on the unspoken premise that those parts of the
written law which they regard as morally wrong should be given a quiet,
administrative interment, while those parts which they approve should
be enforced with a crusading vigor. Those who are imbued with this
attitude are prone to vent their spleen against the law by criticizing its
administration. It is a strange paradox that the charge of bias is most

frequently made by those who do not seek impartiality so much as special
dispensation.
There are some who explain decisions of the NLRB on the basis of

the election returns. It is possible that these people find solace in their

cynicism, but there are others with a deeper faith in democratic institu
tions who will search out standards for evaluating controversial decisions
in terms of their intrinsic worth, remembering all the while that Board
Members are, after all, only human and claim no infallibility of judg
ment. The earnest student of law and government will shy away from

ready-made answers and seek to find and apply more objective criteria.
For those who will pursue the quest for truth with an open mind, the

most significant judgmental standard is the extent to which the particu
lar decision is faithful to the language and purposes of the Statute. I
have always thought that, in addition to basic disagreement with the

Statute, a great deal of dissatisfaction with Board decisions grows out
of a misapprehension of the Board's authority. There is a predisposition
to praise or condemn a Board decision by weighing it against this or

that group concept of an ideal national labor policy. Since there is a sharp
disagreement as to what the national labor policy should be, it is unlike
ly that Board decisions would be less controversial if the Board should
attempt to arrogate to itself the authority to promulgate its own concept
of the perfect labor law. The fact is that the Board has no authority to
establish labor policy. It makes no difference what we or anyone else
might think about it�the National Labor Relations Act, as amended, is
the law of the land, and, while it remains on the statute books, the
Board's sole responsibility is to enforce it with scrupulous regard for the
statutory language and the legislative intent. I do not pretend that this
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is a mere mechanical process; many perplexing questions arise as to the
meaning of the law as applied to varying sets of facts. But, with all the
difficulties of interpreting the statutory language and gleaning the legis
lative intent, the simple truth remains that the Board administers but
does not make the law.
There emerges then a basic principle for evaluating a Board decision:

Does a particular decision on the facts implement or do violence to the
language of the Statute and the legislative intent? This is the only true
measure of our impartiality, our integrity and our judicial competence.
The serious student of Board decisions need not trust entirely to his

own judgment if he accepts the statutory language and intent as the con

trolling standard. He can test his opinion against the decisions of the
courts of law. The decisions of the Board are not final; each one of them
is subject to judicial review, and scores of our decisions are reviewed by
the United States Courts of Appeals each year, and many of them by the

Supreme Court. Thus, in the area of statutory interpretations, the Board
makes the initial decision, but the courts always have the last word.
Once the courts have spoken on the construction of a particular pro
vision of the Statute, the Board has no choice, if it is to pay proper re

spect to our system of laws, but to conform its own decisional policies to

the prevailing judicial view. This is a principle of Government which
must be honestly observed by the Board lest our decisions affront the
courts and breed disrespect for the law.
It is appropriate therefore to inquire, when criticism is voiced of a

particular interpretation by the Board, whether the issue involved has
been appealed to the courts and what the courts have said. Pursuit of
this line of inquiry will frequently provide illuminating information.
One of the most "controversial" decisions of the Board in the last two

years was our decision in the Livingston Shirt case,1 in which we upheld
the right of an employer under Section 8(c) of the Act to make a non

coercive speech to his employees on company time and property without

incurring the obligation to provide the union the same forum for a reply.
In so holding, the Board refused to follow the short-lived Bonwit Teller2
doctrine of the predecessor Board, under which an employer who chose
to make a non-coercive speech to his employees on company time and

property was held obligated to provide the same forum for reply by the
union. Critics of the Livingston Shirt decision do not highlight the un-

i Livingston Shirt Corp., 107 N.L.R.B. No. 109, 33 L.R.R.M. 1156 (1953).
2 Bonwit Teller, Inc., 96 N1.R.B. 608, 28 L.R.RJM. 1547 (1951).
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deniable fact that the Board's Bonwit Teller doctrine had already been

rejected in its broad application by the Second Circuit Court of Appeals.3
In the more recent Woolworth case,4 the Sixth Circuit Court of Appeals
has repudiated all aspects of the Bonwit Teller doctrine and extended the
basic principles of the Board's Livingston Shirt decision. Finally, the
union did not seek judicial review of the Livingston Shirt decision, al
though it had every legal right to file an appeal and obtain a court test
of our action. These are pertinent facts to be weighed by the thoughtful
student who is asked to assess the validity of this decision.
Criticism of the Livingston Shirt decision stems from union sources.

Denounced with equal vigor by employers has been the Board's decision
in the Whitin Machine case.5 There we held that an employer must,
upon request, supply information to the union representing his employees
as to the wage rate of members of the bargaining unit. Like the Liv

ingston Shirt decision, this opinion was supported by judicial precedent
when made, and it has since been upheld by the Fourth Circuit, and
an employer appeal to the Supreme Court has been denied.
Prominent on the list of recent decisions which unions find objection

able are the Blue Flash6 and Lion OW7 cases. In the first case, the Board
refused to follow Board-made precedent which held that employer ques
tioning of employees was under any and all circumstances a per se vio
lation of the law. The doctrine encompassed even the most friendly,
casual inquiry by a minor supervisor directed to one of his personal
friends among the non-supervisory employees. We did not, as some of
our critics state, license an employer to engage in coercive interrogation
of his employees. We held that there might or might not be coercion,
depending upon the circumstances and the atmosphere in which the ques
tioning was conducted, and in many cases since the Blue Flash decision,
we have found employer interrogation to be in violation of the Statute.
The critical response to this decision has generally ignored this fact, as

well as the controlling fact that six Courts of Appeals had already told

3 N.L.R.B. v. Bonwit Teller, Inc., 197 F.2d 640 (2d Cir. 1952), cert, denied, 345 U.S.
905 (1953).

4 F. W. Woolworth Co., 102 N1.R.B. 581, 31 L.R.R.M. 1347 (1953) ; NLRB v. Wool-
worth Co., 214 F.2d 78 (6th Cir. 1954).

5 Whitin Machine Works, 108 N.L.R.B. No. 223, 34 L.R.R.M. 1251 (1954) ; Whitin
Machine Works v. NX.R.B., 217 F.2d 593 (4th Cir. 1954), cert, denied, 23 U.S.L. Week
49 (U.S. April 11, 1955) (No. 641).

6 Blue Flash Express, Inc., 109 N.L.R.B. No. 85, 34 L.R.R.M. 1384 (1954).
7 Lion Oil Company, 109 NL.R.B. No. 106, 34 L.R.R.M. 1410 (1954) ; Lion Oil Co.

v. NLRB, 23 U.SL. Week 2552 (8th Cir. April 22, 1955).
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the Board that the per se doctrine as applied to employer interrogation
was wrong as a matter of law.
The Lion Oil decision provides an even more enlightening study. This

case involved an interpretation of Section 8(d) of the Act, which im

poses certain limitations on the right to strike or lockout to change the
provisions of a contract which has been entered into for an indefinite

period, or for a fixed term. In that case, the union sought modifica
tion of a contract pursuant to a specific modification clause but did not

serve notice of termination. Failure to reach agreement brought about a
strike, following which the employer, relying upon Section 8(d), refused
to reinstate the strikers. On charges filed by the union, the majority of
the Board found that the union had not violated Section 8(d) and ordered
the strikers reinstated with back pay. We held, in effect, that a date

agreed upon for reopening the contract in mid-term was equivalent to
an "expiration" date, and that, upon giving 60-days' notice, the union
was free to strike without awaiting the actual termination of the agree
ment. By a curious process of reasoning which has never been entirely
clear to me, the unions placed this opinion high on their list of "pro-
employer" decisions. In determining the validity of this criticism, it is
relevant to note that the Eighth Circuit Court of Appeals has, within
the last few weeks, reversed the Board's decision as being an over-liberal

interpretation of the Statute. The court held that the strikers violated
Section 8(d) and forfeited their right to reinstatement by engaging in a

strike before the final termination of the agreement.
I could give other examples of Board decisions which are based upon

acceptance of the prevailing judicial interpretation of the law, but these
are enough to direct the attention of the open-minded student to the

necessity for a careful appraisal of all relevant aspects of particular
Board decisions which are singled out for attack. A great many Board
decisions which are distasteful to either unions or employers cannot be

fairly evaluated without an appreciation of the necessity which confronts

us at all times of harmonizing our decisional policies with the judgment
of the courts.

I should not wish to leave the impression that Board decisions are

always dictated by established judicial precedent. We are sometimes
confronted with cases which present new problems or variations of old

problems which have not been resolved by the courts or, indeed, by the

Board itself. This unending litigation under the National Labor Rela

tions Act comes as a surprise and, indeed, as a shock to most people.
Mr. Reilly, in his paper, points to the fact that in its twenty-year history
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almost 2,000 decisions of the Board in unfair labor practice cases have
been carried by the litigants to the various circuit courts, and many
to the Supreme Court. During this period there were thousands more

which, for one reason or another, were not appealed after Board decision.
I think that most people would feel that, in view of all the liti

gation, the law would by now be pretty well delineated and that the
time has come to settle down to a peaceful existence of voluntary compli
ance with a statute, the governing principles of which should by now

be well understood and accepted. This is a view which I share. But, the
sober fact remains that, based on our experience during the first nine
months of the current fiscal year, this year will herald an all-time high
in the number of unfair labor practice cases of all types filed with the
Board.
This continuing high intake of unfair labor practice charges re

flects in part a stubborn refusal by some employers and unions to accept
the Statute as the law of the land, and it is this attitude on both sides
which contributes, as I have said before, to the Board's problems. Even
more of these cases stand as monuments to particular failures in the col
lective bargaining process, which has on the whole been remarkably suc

cessful. Many of the cases coming before the Board could have been
avoided by a display of good will and a display of common sense on

both sides. I am frequently struck with how much everybody loses
and how little anyone gains by litigating issues before the Board which
might have been resolved between the parties on a sensible, practi
cal basis if only there had existed mutual respect and willingness
to make an honorable compromise. But litigate they will. And, so

long as these attitudes persist, the Board will have no choice but to pro
vide answers to increasingly refined and complex questions of statutory
interpretation.
We need only look to a few of the recent decisions of the Board to

appreciate the difficulty of these problems. In the Richfield Oil case,8 the
Board had to decide for the first time whether or not an employee stock
purchase plan was subject to compulsory collective bargaining. We held
that it was bargainable. In the Honolulu Rapid Transit case,9 we were

called upon to judge whether or not a strike technique consisting of work
ing five and striking two days each week in a public transit system was

a protected strike. We held that it was not. In the Boeing Aircraft

8 Richfield Oil Corp., HO N.L.R.B. No. 54, 34 L.R.R.M. 1658 (1954).
9 Honolulu Rapid Transit Co., Ltd., 110 N.L.R.B. No. 244, 35 L.R.R.M. 1305 (1954).
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case,10 we were presented with the question of whether or not an em

ployer could discharge the president of the local union because he was

the leader in organizing an employment agency to find better jobs for
certain key personnel. The Board held that the discharge was improper.
In the Personal Products case11 the Board held that a union engaged in
bad faith bargaining when it engaged in slow-downs and other harassing
tactics for the purpose of putting pressure on the employer at the bar

gaining table. In the Studebaker case,12 we dismissed a complaint against
the employer and union which charged both with discrimination be
cause the employer discharged, at the insistence of union members, em
ployees who purchased cars of a different brand.
Decisions such as these were not controlled by Board or court prece

dent. Nor could they be resolved by the literal application of the

language of the Statute or even by reference to precise congressional
intent. But this does not mean that the Board was free to resolve the
issues presented in accordance with the social, economic or political views
of a majority of the Members. The interstices in a law, as in a building,
must be filled in by materials which blend and harmonize with the archi
tectural design of the entire structure. In this situation, Congress was

the architect. The Board was called upon to find a solution consonant

with the spirit and intent of the Statute as a whole. It is too early for
me or anyone else to state with complete assurance whether these cases

were decided rightly or wrongly. In each case the aggrieved party has
the right to judicial review of the Board's determination, and no one

need fear the ultimate result. Interpretations such as these will perish if
they are spurious, dishonest, anti-social, or at war with the intent of the
Statute. They will survive if they are arrived at by the true judicial
method which searches as best it can for a result in harmony with the
basic purposes of the Statute. An appreciation of the uniformly high
degree of judicial competence required of the Board in interpreting the
Statute in an endless variety of factual situations is a necessary ingredi
ent in the evaluation of our decisions.
I said in the beginning that my purpose is to introduce the thought-

provoking articles of Mr. Harris and Mr. Reilly, and I again commend
them to you for careful reading and thoughtful analysis. While I have

referred, by way of example only, to several decisions discussed by one

io Boeing Airplane Company, Seattle Division, 110 N.L.R.B. No. 22, 34 L.R.R.M.

1619 (1954).
" Personal Products Corp., 108 N.L.R.B. No. 109, 34 L.R.R.M. 1059 (1954).
12 Studebaker Corp., 110 N.L.R.B. No. 214, 35 L.R.R.M. 1232 (1954).
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or both of these writers, I have not thought it fitting for me to answer

point for point the observations which they make on various Board de
cisions. I will trust in the fairness of the reader not to take my failure
to comment in detail as a plea of guilty or nolo contendre to the charges
made. I will ask you to remember that, while there are two sides to

every question, the answer frequently lies in between. The middle posi
tion is not always a comfortable one, but there the Board must stand.
This is a posture which our critics on both sides need not and do not as

sume. Each of them likes some of our decisions and dislikes others, but,
in general, they do not agree which are good and which are bad. Since
I can hardly be expected to agree with everything either of them says, it
will perhaps not be thought impertinent for me to borrow from Mr. Lin
coln and say about the lead articles that follow what he said in review

ing a book which he could not wholeheartedly endorse, "For those who
like this kind of a book, this is the kind of a book they will like."
It is my hope nonetheless that discussions such as this will help stimu

late more widespread public interest in the work of the NLRB, and
assist in the development of objective standards for evaluating the per
formance of this important quasi-judicial agency.



A CIO VIEW
Thomas E. Harris*

jC^EW administrative agencies have had so thorny a path to tread as

has the National Labor Relations Board. In his message to Con
gress on the proposed Taft-Hartley amendments, January 11, 1954,
President Eisenhower stated:

The National Labor Relations Act�known as the Wagner Act and adopted
in 1935 by bipartisan majorities�came into being because American working
men and women needed the protection of law in order to guarantee them the
free exercise of their right to organize into unions and to bargain collectively
through representatives of their own choosing. . . .

Undoubtedly, workers needed the protection of that law; but employ
ers, in general, never accepted it. Instead they waged a long and ulti

mately successful campaign against the Wagner Act.1 In 1947 the

Wagner Act was superseded by the Taft-Hartley Act, which placed
numerous, quite new, restrictions on unions and substantially weak
ened the restraints which the Wagner Act had placed on employers.2
Since the Wagner Act was never accepted by employers, it is not sur

prising that they subjected the Board which administered it to unremit

ting attack. Moreover, while unions were, in general, satisfied with the

way the Board administered the Wagner Act as between unions and

employers, the split between the AFL and the CIO imposed on the
Board a further strain not foreseen when the Wagner Act was passed.
At times the American Federation of Labor's criticism of the Board as

pro-CIO approached in bitterness the charges of employers that it was

pro-union.3
* Associate General Counsel to the CIO.
1 This extensive and well-financed employer propaganda campaign against the Wagner

Act is recounted in detail in Millis and Brown, From the Wagner Act to Taft-Hartley
281-296 (1950).

2 For example, � 8(c) of the Taft-Hartley Act, in providing that employer speech shall

not constitute or be evidence of an unfair labor practice, weakens nearly all of the Wagner
Act restraints on employers, with the exception of � 8(4). Similarly, the duty to bargain
collectively is weakened by the provision of � 8(d) of the Taft-Hartley Act, stating
that the duty "does not compel either party to agree to a proposal or require the making
of a concession." 61 Stat. 147 (1947), 29 U.S.C. �� 158(c) -(d) (1952).

3 The Board's decisions during the Wagner Act period do not, in the writer's opinion,
support the charge that the Board itself was pro-CIO. There is, however, good reason to

believe that various of the Board's administrative employees used the powers they had
�as, for example, over the timing of elections�to favor the CIO at the expense of

the AFL.

344
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The Taft-Hartley Act was passed over the bitter opposition of the

unions. With good reason they regarded the law as unfair and anti

union, and they still do. Manifestly any Board administering this law

was likely to be subjected to considerable union criticism, just as em

ployer criticism of any Board administering the Wagner Act was inevita
ble. However, what may be called the Truman Board received rather
more than the unavoidable minimum of union criticism. The CIO in

particular repeatedly complained that the Board was making the Taft-

Hartley Act even more burdensome to unions than its provisions re

quired, by giving it an anti-union construction.4 In addition, the CIO

charged that the Board was "anti-CIO" and "markedly favored the
American Federation of Labor over the CIO."5 The pendulum had in
deed come full swing.
It is true that the CIO was not the Truman Board's only critic. Right

wing employer spokesmen frequently charged that it was pro-union, and
was sabotaging the Taft-Hartley Act.6 No doubt the Truman Board
would say that this steady volume of criticism from both directions tes

tified to its essential fairness and middle-of-the-road character. Cer

tainly the backgrounds of the Truman Board members suggest that
that Board was not strongly predisposed to either the employer or the
labor side. Thus, of the seven persons appointed to the Board by
Truman, four�Herzog, Murdock, Houston, and Peterson�had a neu

tral background as regards employers and unions, while two�Reynolds
and Gray�had an employer background. Only one�Styles�had come,
long before, from the ranks of labor.
At any rate, labor was not so enamored of the Truman Board as to be

predisposed against the Eisenhower appointees. Neither the AFL nor the
CIO opposed the confirmation of Chairman Farmer (succeeding Herzog)
or of Rodgers (succeeding Houston), the first two appointees, although
Farmer had specialized in representing management in labor relations

matters, while Rodgers was a protege of Senator Taft. Indeed, the CIO's
1953 Report observed that they appeared to be taking a "more reason-

* See Murray, Report to the Eleventh Const. Convention of the CIO 132-133 (1949).
5 Report to the Fourteenth Const. Convention of the CIO 28 (1952).
6 The 1953 Taft-Hartley hearings before both the House and Senate Labor Committees

are replete with employer criticism of the Truman Board's administration of the Act.

Hearings before House Committee on Labor pursuant to H.R. Res. 115 (Taft-Hartley
Revision), 83d Cong., 1st Sess. (1953); Hearings before Senate Committee on Labor and
Public Welfare on proposed Revision of the Labor-Management Relations Act, 83d Cong.,
1st Sess. (1953).
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able and realistic view" on certain subjects than their predecessors.7
This relative honeymoon between labor and the Eisenhower administra
tion vis-a-vis the Labor Board came to an abrupt end early in 1954,
however, and the third Republican appointee, Beeson, formerly in charge
of labor-management relations for a large corporation, was confirmed

only by a close, largely party-line vote over the opposition of both the
AFL and the CIO.8 And during the past year labor criticism of the de
cisions of the new Board has mounted, with both the AFL and the CIO
charging that the Board has on numerous occasions overturned estab
lished decisions with rulings which in almost every instance are anti-
labor.9
Are these union denunciations of the new Board justified, or do they

simply reflect an extreme and one-sided point of view? It is the pur
pose of this article to show, by examining some half-dozen subjects
on which the new Board members have departed from their predeces
sors, that labor's castigation of the Board is, by and large, fully justi
fied. The topics hereafter discussed are, of course, but a handful of
those on which the new Board has ruled. They were, however, chosen
at random in collaboration with the spokesman for the employer view
point and the editors of the Journal, and it is believed that the new

Board's handling of these topics is fairly representative of the general
approach it has brought to its job.
At the outset of this examination, the author wishes explicitly to avow

that his prejudices, predilections, and beliefs are on the side of labor.

Free Speech Cases

The Taft-Hartley Act, like the Wagner Act before it, makes it an un

fair labor practice for an employer :
(1) to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in section 7; (2) to dominate or interfere with the formation or ad
ministration of any labor organization or contribute financial or other support
to it. . . .

Plainly, an employer's expression of his views may coerce his employees
in their choice of a union or interfere with the formation of a union.

7 Reuther, Report to the Fifteenth Const. Convention of the CIO S0-S1 (1953).
8 Beeson has recently been succeeded by Judge Boyd Leedom of the North Dakota

Supreme Court. His confirmation was uncontested.
9 American Federationist, September, 1954, p. 12; Reuther, Report to the Sixteenth

Const. Convention of the CIO 47-49 (1954).
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Just as plainly, however, the Constitutional guarantee of "freedom of

speech" provides some protection to the right of an employer to express
his views on the subject of unions. The accommodation of these conflict

ing interests of employer "free speech" and employee freedom from em

ployer coercion has provided the Board with one of its most difficult

problems.
During the early years of the Wagner Act, employers were incensed

at the restrictions which the Board sought to place upon their dissemi
nation of antiunion propaganda, "and this sense of grievance, plus ju
dicial criticism, built up strong sentiment for a statutory change."10 The
result was the inclusion in the Taft-Hartley Act of Section 8(c)�the
so-called "free speech" section�providing that:

The expressing of any views, argument, or opinion, or the dissemination there

of, .. . shall not constitute or be evidence of any unfair labor practice under

any of the provisions of this Act, if such expression contains no threat of re

prisal or force or promise of benefit.

But just as no other aspect of the Wagner Act's administration had

given rise "to as deep a feeling of unfairness among employers,"11 so has
the Board's interpretation of Section 8(c) of the present Act given rise
to a deep feeling of unfairness among unions.
The Board's decisions in this area fall into two general categories:

first, those dealing with whether or not a particular statement is in fact

coercive; second, those dealing with the circumstances under which the
statements are made. Examples of the latter are the "captive audience"
cases and those involving interrogation of individual employees as to

their union membership.
Coercive statements.�In several recent decisions the Board has sanc

tioned employer statements of what would seem to be a plainly coercive
character. For example, an employer pre-election statement that if the
union won the company "would be forced to move the plant" was held
not to warrant setting aside the election; the statement was merely a

"prophecy," not a "threat," and so was "not coercive."12 Similarly, a

10 Cox, Some Aspects of the Labor-Management Relations Act, 61 Harv. L. Rev. 1, 16

(1947).
11 Cox, supra note 9, at 16.
12 Chicopee Mfg. Corp., 33 L.R.R.M. 1064 (1953). But cf. Hearings before Senate

Committee on Labor and Public Welfare on Proposed Revision of the Labor-Manage
ment Relations Act, pt. 1, 83d Cong., 1st Sess. 442-443 (1953), in which Senator Taft

specifically characterized an employer statement that "If the union comes in here, the

plant will probably be moved" as "clearly a threat of reprisal," adding: "We do not

permit that."
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statement by a company lawyer that the company would not recognize
the union even if it won the election was held to be simply a legitimate
"expression of the employer's legal position."13
In the union view, these decisions, which are unanimous, simply ignore

the facts of industrial life. As the Supreme Court has noted, even "slight
suggestions" by an employer "may have telling effect among men who
know the consequences of incurring that employer's strong displeasure."14
The coercive tendency of a particular employer statement will vary ac

cording to the general attitude of the employer toward his employees
and toward unions, and according to whether the plant is unionized, and,
if it is, according to the strength of the union. Particularly it will vary
according to the geographic location of the plant, and the community
atmosphere. Unfortunately, those workers who are by their circum
stances most immune to employer intimidation are least likely to be sub
jected to it, while those workers who are most isolated and helpless, and
therefore most sensitive to employer threats, are most likely to be the

recipients of employer anti-union diatribes.15
While "freedom of speech" is a cornerstone of American democracy,

surely that is not advanced when it becomes a cloak for employer inter
ference with the right of employees to form unions.

Captive audience�Neither is free speech advanced when employees
are forced to listen to propaganda against their will. "The right to be
let alone is indeed the beginning of all freedom."18 Forced listening
is not "free speech"; it is a negation of freedom. Brain washing is
abhorrent and undemocratic, whether its perpetrators be Chinese Com
munists or American employers. Further, any forced attendance at a

meeting is itself coercive. And when an employee is compelled by his

employer to attend a meeting for the purpose of listening to anti-union

speeches, he is coerced in the exercise of the rights guaranteed him by
the National Labor Relations Act. The employer's economic power
over him is underlined by the forced attendance at the meeting, and an

13 National Furniture Mfg. Co., 33 L.R.R.M. 1004 (1953). See also Wirtz, Board Policy
and Labor-Management Relations: "Employer Persuasion," Proceedings, Seventh Annual

Conference on Labor of New York University 79, 90 (1954) .

14 LA. of M. v. Labor Board, 311 U.S. 72 , 78 (1940).
i5 See Hearings before Subcommittee on Labor-Management Relations of Senate Com

mittee on Labor and Public Welfare (Labor-Management Relations in the Southern Tex

tile Manufacturing Industry), pt. 1, 81st Cong., 2d Sess. (1950).
16 Justice Douglas, dissenting, in Public Utilities Commission v. Pollack, 343 U.S.

451, 467.
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employer's expression of views in these circumstances is inherently co

ercive. Nor does any legitimate employer interest require sanctioning
the captive audience. An employer has abundant other opportunity to

place his views before his employees. He can make speeches to such of
them as are willing to assemble and listen, and he can put his propa
ganda in their pay envelopes.
In Clark Bros. Co., the -Board, accepting in general the views expressed

above, held that an employer's anti-union speeches to a "compulsory
audience" of its employees violated Section 8(a) (1) of the Act.17
The court of appeals enforced the Board's order, but said:
An employer has an interest in presenting his views on labor relations to his
employees. We should hesitate to hold that he may not do this on company
time and pay, provided a similar opportunity to address them were accorded
representatives of the union.18

Thus, the court seemed to reject the view that any forced listening
is inherently vicious. For if it is, the vice is not cured by requiring
workers to listen to pro-union as well as anti-union speeches, though
that is fairer as between employers and unions than giving the employer
the sole access to a captive audience.
Meanwhile the Taft-Hartley Act became law. As noted above, Sec

tion 8(c) of the new Act provides that the expressing of views shall not
constitute an unfair labor practice unless the expression contains a

"threat of reprisal or force or promise of benefit". It can be argued
that this language was meant to preclude any consideration of the physi
cal circumstances attending an expression of views, and that unless the
speech itself contains a threat or promise it cannot violate the Act. On
the other hand, it can be argued that compelling employees to listen to
the speeches is a coercive act, apart from the views expressed and, hence,
not sanctioned by Section 8(c). Further, 8(c) refers only to unfair
labor practices and not to representation proceedings. In any event, the
Board unanimously held that the Taft-Hartley Act, and its legislative
history,19 required that the Clark Bros, case be overruled.20 At the same

17 70 N.L.R.B. 802, 18 L.R.R.M. 1360 (1946).
is 163 F.2d 373, 376 (2d Cir. 1947).
19 The Senate committee report on the Taft-Hartley Act, in its discussion of 8(c), cited

the Board decision in Clark Bros., described it rather euphemistically as dealing with an

employer speech "on working time" and stated that the Committee believed this decision
to be "too restrictive". Sen. Rep. No. 105, 80th Cong., 1st Sess. pp. 23-24 (1947). This
sort of vague discussion in a committee report is hardly a binding declaration of congres
sional intention.

20 Babcock and Wilcox Co., 77 N.L.R.B. 577, 92 L.R.R.M. 1057 (1948).
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time, however, the Board held that an address to a captive audience

might, depending on all the circumstances, warrant setting aside an elec

tion, even though it did not constitute an unfair labor practice.21
At this point employers were, as concerns unfair labor practices, free

to make unrestricted and exclusive use of the captive audience. Three

years later the Board, evidently feeling that the rules were too heavily
weighted against unions, adopted a new rule. Picking up the suggestion
thrown out by the court of appeals in the Clark Bros, case, the Board

held, in Bonwit-Teller Co., with but one member dissenting, that an

employer who had made an anti-union speech to a compulsory audience
of employees violated the Act when he rejected the union's request for
an opportunity to reply.22 In fact, the employer in that case had also
barred any union solicitation on the premises and it was on this narrow

ground that the Board's decision was upheld by the court of appeals,23
but the Board's decision was not so limited and it later applied the rule
to plants not having a no-solicitation rule.24
This "opportunity to reply" rule stood until December, 1953, when

the new Board overturned it. In Livingston Shirt Corp., Chairman
Farmer and Rodgers, with Peterson concurring and Murdock dissent

ing, overruled the broad Bonwit Teller doctrine and held that an em

ployer who made a speech to a captive audience, and denied the union
an opportunity to reply, was not guilty of an unfair labor practice.25
The narrow Bonwit-Teller holding�that an opportunity to reply is re

quired if the employer has a no-solicitation rule�is, however, apparent
ly still followed by the Board.26
At the same time, the new Board, with Murdock again dissenting, laid

down a new doctrine for representation cases. In Peerless Plywood Co.
�a companion case to Livingston Shirt Corp.�they ruled that hereafter
an employer speech to a captive audience will not result in the election's

being set aside unless the speech takes place within the 24-hour period
immediately preceding the election.27
Neither the majority opinions nor those of Murdock accept the premise

21 General Shoe Corp., 77 N.L.R.B. 124, 21 L.R.R.M. 1337 (1948).
22 % N.L.R.B. 608, 28 L.R.R.M. 1S47 (1951).
23 197 F.2d 640 (2d Cir. 1951), cert, denied, 345 U.S. 905 (1953).
24 See, e.g., Metropolitan Auto Parts, Inc., 99 N.L.R.B. 401, 30 L.R.R.M. 1079 (1952).
25 33 L.R.R.M. 1151, 1156 (1953).
26 See Johnson Lawn Mower Corp., 33 L.R.R.M. 1302 (1954).
27 33 L.R.R.M. 1151 (1953).
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that forced listening is objectionable. Farmer and Rodgers, in their

Livingston Shirt opinion, declare that:
... an employer's premises are the natural forum for him just as the union hall
is the inviolable forum for the union to assemble and address employees.28

This, of course, misses the point entirely. The question is not whether
an employer may make a speech in the plant, but whether he may force
the employees to be present. And the comparison of the plant to the
union hall is, in this context, foolish, since employees are not, and can

not be, forced to go to a union hall to listen to speeches.
Member Murdock, in his dissent in the same case, states :

Behind the Bonwit-Teller principle that employees have the right to hear both
sides under circumstances of approximate equality, is the implicit recogni
tion that freedom of speech is for all and not for a few.29

This is equally wide of the mark. There is no question of denying em

ployees the right to hear both sides if they want to do so.

What rules, then, should the Board adopt? It is submitted that the

optimum would be the complete elimination of the captive audience.

However, the language of 8(c), its prompt construction by the Board
as overruling Clark Bros, in unfair labor practice cases, and the subse
quent lapse of time, stand as a substantial barrier to returning to the
Clark Bros, doctrine, except by amendment of the statute. Therefore, it
would seem that the best the Board could now do would be to return
to the Bonwit Teller rule for unfair labor practice cases, and, for rep
resentation cases, to rule that any address to a captive audience at any
time will warrant setting aside an election. As noted, Section 8(c) does
not refer to elections, and even the new Board majority evidently con

siders that it has authority to restrict the use of the captive audience in

representation cases, since its "24-hour rule" rests on that assumption.
Employee interrogation.�Only a word need be said about the new

Board's reversal30 of the doctrine, established from the early days of

28 33 L.R.R.M. at 1158. Cf. Hearings before Senate Committee on Labor and Public
Welfare on Proposed Revisions of Labor-Management Relations Act, pt. 1, 83d Cong.,
1st Sess. 443 (1947), in which Senator Taft stated:

The only place that, it seems to me offhand, Mr. Reuther, the employers might be ac

cused of abusing this right [of free speech], is in their use of their plant, say, to
broadcast views or something of that kind. ... I should think a proper limitation
should be made of their propagandizing their employees on company time. That
should be limited.

2� 33 L.R.R.M. at 1165.
30 Blue Flash Express, Inc., 34 L.R.R.M. 1384 (1954) (Murdock and Peterson, dis

senting) .
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the Wagner Act, that it is unlawful per se for an employer to question
individual employees about their union membership.

1. This doctrine was based on the wholly sound proposition that
when an employer questions an employee about his individual union

membership, it subjects the employee to intimidation, however subtle.
2. The issue does not involve free speech at all, nor does the Board

suggest that it does. The Board majority held, rather, that the employ
er's interrogation of employees was justified because he needed to know
whether a majority of his employees belonged to the union. If an em

ployer is genuinely in doubt, however, he can always ask for an elec
tion.

3. It is true that the Board's old rule that individual interrogation
is unlawful per se had met with rough sledding in the courts of appeal.
In the reverse situation, however, where the courts had upheld rulings
of the old Board, the new Board did not let that dissuade it from over

ruling them.31
"Hot Cargo" Clauses

It has long been the practice of various unions, and particularly of
the Teamsters, to seek the inclusion in their collective bargaining agree
ments of provisions permitting their members to refuse to handle goods
from or to a firm engaged in a labor dispute, such goods being variously
denominated as "hot cargo" or "unfair goods" or "struck work." Such
"hot cargo" clauses had come into general use even before the Taft-

Hartley Act, since in the absence of such a clause an employee's refusal
to do work assigned to him would justify replacement or discharge.32
The Taft-Hartley Act,33 however, has raised a major question as to the

validity or enforceability of such clauses.
Section 8(b)(4)(A) of the Act provides that it shall be an unfair

labor practice for a union "to induce or encourage the employees of

any employer" to refuse to handle goods or perform services with the

object of forcing or requiring the employer to cease doing business with

any other person. Under this provision it is an unfair labor practice
for a union, say, to ask the employees of a truck line (the "secondary
employer") to refuse to handle shipments from a manufacturer, or an
other truck line, against which the union is on strike.

31 For example, tie courts had upheld the old Board on its jurisdiction, on the validity
of hot cargo clauses, and on the narrow Bonwit Teller doctrine.

32 Cf. Labor Board v. Rockaway News Co., 345 U.S. 71 (1953).
33 61 Stat. 136 (1947), 29 U.S.C. �� 141 et seq. (1952).
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However, the statute speaks only of inducing the employees of a sec

ondary employer to refuse to handle goods and, by its terms, places
no prohibition on a union's inducing an employer to boycott a firm with
whom the union has a dispute. Suppose, then, that a union induces an

employer to agree to the inclusion of a "hot cargo" clause in a collective

bargaining agreement and, when a dispute arises with a "primary" em

ployer, asks the employer to observe the clause by boycotting the pri
mary employer. If the secondary employer does so, is the union guilty
of an unfair labor practice? Alternatively, if the secondary employer
refuses to do so, is the union guilty of an unfair labor practice if it
then, to enforce the clause, induces the employees to refuse to handle
the "hot cargo"?
These questions, or some of them, first came before the Board in

Conway's Express.3* In that case the collective bargaining agreement to
which the Teamsters and various truck lines were parties reserved to the
union the right to refuse to handle goods from firms engaged in labor

disputes. Pursuant to this clause, the Teamsters Union notified these

employers that it was engaged in a dispute with Conway's Express, and
each of the employers thereupon acquiesced in its employees' refusal to
handle Conway's Express shipments.
The Board's then General Counsel, the late Robert Denham, argued

before the Board that "hot cargo" clauses are invalid. The Board

majority, comprised of Members Houston, Murdock, and surprisingly,
Gray, rejected this contention, however. They pointed out that the Act

only prohibits unions from bringing about secondary boycotts by the
use of certain forms of employee pressure, i.e., strikes and work stop
pages, and does not prohibit unions from inducing employers by other
means to join in secondary boycotts. The Board went on:

An employer remains free, under that section of the amended Act, as always,
to deal with whatever firms, union or nonunion, he chooses. And by the same

token, there is nothing in the express provisions or underlying policy of Sec
tion 8(b)(4)(A) which prohibits an employer and a union from voluntarily in
cluding "hot cargo" or "struck work" provisions in their collective bargaining
contracts, or from honoring these provisions. . . . We therefore find that the
Respondent [the Union] did not violate Section 8(b)(4)(A) of the Act by
causing employees of [the secondary employers] to exercise their contractual
privilege of declining to handle Conway freight.35

Member Reynolds dissented, on the ground that "hot cargo" clauses are

34 87 N.L.R.B. 972, 25 L.R.R.M. 1202 (1949).
35 87 N.L.R.B. at 982-983.
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invalid, while Chairman Herzog thought it unnecessary to reach that

point.
The Board's decision was affirmed in Rabouin v. N.L.R.B.36 In Pitts

burgh Plate Glass,37 a unanimous Board, comprised of Houston, Mur
dock, Styles and Peterson, reaffirmed the Conway's Express ruling.
No federal court decision has disagreed with Conway's Express, or

held "hot cargo" clauses invalid. Two district courts, in denying Sec
tion 10(1) injunctions sought by the General Counsel, have cited the
Conway's Express and Pittsburgh Plate Glass cases as establishing the

legality of union refusals to handle goods pursuant to "hot cargo"
clauses.38
The Board, however, recently reopened the issue, in McAllister

Transfer, Inc.39 The two old members, Murdock and Peterson, con

tinued to adhere to the earlier decisions. Two new members, Rodgers
and Beeson, voted to overrule Conway's Express and Pittsburgh Plate

Glass, and to hold "hot cargo" clauses illegal. Chairman Farmer,
whose vote was decisive, split the difference. He said that since the
statute only prohibits union inducement of the "employees" of a sec

ondary employer, it has a "loophole" which permits "hot cargo" clauses,
and that "it is for the Congress, not the Board, to close it, if conduct of
this character is thought to endanger the public welfare."40 There

fore, he declared, he was willing to assume that "the secondary em

ployers and the union could lawfully . . . contract for a hot goods
provision, and that they could also mutually abide by it."41 He went

on to say, however, that in this case the employers did not will

ingly abide by the "hot cargo" clause, but instead posted notices

directing their employees to handle all freight, and that when the union

thereupon asked the employees not to handle McAllister freight, it vio
lated the Act.

Thus, under Chairman Farmer's view, which prevailed in McAllister

Transfer, although "hot cargo" clauses are valid, a union which exer

cises the rights given it by such a clause is guilty of an unfair labor

36 195 F.2d 906 (2d Cir. 1952).
37 105 N.L.R.B. 740, 33 L.R.RJM. 1071 (1953).
38 NL.R.B. v. Lodge 850, (E.D. Okla., Oct. 16, 1954) ; Madden v. Local 442, 114 F.

Supp. 932 (D. Wis. 1953).
39 35 L.R.R.M. 1281 (1954).
40 Id. at 1288.
41 Id. at 1289.
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practice. This result seems, as the Board's other four members suggest,
rather anomolous.
The opinion of Messrs. Rodgers and Beeson is likewise subject to a

number of objections. Briefly, these are as follows:
1. They rely principally on the legislative history of Section 8(b) (4).

(Murdock and Peterson, who reach the opposite conclusion, also rely
on it.) Examination of this history discloses, however, that Congress
had no specific intention as regards "hot cargo" clauses. Indeed, that
is rather evident from the Rodgers-Beeson opinion itself.

2. They ignore the literal language of the statute.
3. Subsequent to the Conway's Express decision, numerous collec

tive bargaining agreements containing "hot cargo" clauses were nego
tiated in reliance on that decision. For example, the "hot cargo" clauses
at issue in Pittsburgh Plate Glass and in McAllister Transfer both recite
that they were negotiated with Conway's Express in view. To secure

the inclusion of "hot cargo" clauses in collective bargaining agreements,
unions presumably made concessions to employers. For the Board to

invalidate these clauses now would be unjust.
4. Employer spokesmen have repeatedly urged Congressional com

mittees to amend the Taft-Hartley Act so as to invalidate "hot cargo"
clauses.42 However, Congress has not done so.

Whatever view might be taken of the legality of "hot cargo" clauses
as a novel question, it would seem that the Board should now adhere
to the construction it gave the statute in Conway's Express, and leave
to Congress the question whether the statute should be amended.

Changes in Jurisdictional Standards

Probably the most important of all of the decisions of the Republican
Board are those establishing new standards for determining in what
classes of cases it will exercise the jurisdiction the statute confers upon it.
Member Murdock, in his dissenting opinion in Breeding Transfer Co.

estimates that "probably that at least 25 percent and perhaps as much

42 See the testimony of Powell C. Groner, on behalf of the United States Chamber of

Commerce, before the Committee on Labor and Public Welfare, United States Senate,
Hearings on Proposed Revision of the Labor-Management Relations Act, pt. 1, 83d
Cong., 1st Sess., 166 (19S3) ; see also the testimony of Robert Denham, former General
Counsel of the NLRB before the House Committee on Education and Labor, Hearings
pursuant to H.R. 115, 83d Cong., 1st Sess., pt. 2, 395 (1953) ; statement of William B.

Bardon, General Counsel of the Chamber of Commerce, before the Senate Committee on

Labor and Public Welfare, Hearings on Proposed Revision of the Labor-Management
Relations Act, pt. 1, 83d Cong., 1st Sess. 3022 (1953).
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as 33 1/3 percent of our past jurisdiction is now eliminated."43 The ma

jority opinion, on the other hand, "judges" that the changes made in
the jurisdictional standards "will reduce the Board's case load by no

more than 10 percent, and in terms of employees, affect no more than
1 percent."44
The impact of the Board's self-denying ordinances will vary sharply

from industry to industry. Probably they will have no effect whatever
in, say, the basic steel industry, where the manufacturing units are large.
On the other hand, "approximately 80 percent of the nation's radio
stations employing about 50 percent of the workers in that field will be
excluded from the Board's jurisdiction."45
It seems probable, too, that the Board's new standards renounce juris

diction over the great bulk of retail stores, and over a substantial per
centage of department stores as well. The unions which are seeking to

organize these major, and largely unorganized, fields are not happy at

losing the Act's protections. Probably a few employers, too, will regret
the diminished application of mandatory injunctions against secondary
boycotts. In general, however, employers have favored decreasing the

jurisdiction of the Federal Board.
The ink was hardly dry on Chairman Farmer's appointment before

he was calling, in speeches before business groups, for voluntary curtail
ment of Board jurisdiction in order to give increased scope for state

regulation. He urged that:
. . . regardless of the legal scope of the commerce clause, the Federal Agencies
should, as a matter of self restraint impose limits on their own power and thus
provide the opportunity for local problems to be settled on a local basis by the
citizens of the community in which those problems arise.46

Member Rodgers took the same position. He said:
The first of these [actions which should be taken by the new members] is to

limit the jurisdiction of the Board�to free it from the consideration of hun

dreds, if not thousands, of cases which are markedly local in nature and in im

pact. Such cases should, in keeping with our American system of constitutional
government, be dealt with by the localities and the states.47

43 Breeding Transfer Co., 35 L.R.RM. 1020, 1027 (1954).
44 Id. at 1024.
45 Id. at 1027.
46 Address before the National Conference of Business Paper Editors, Washington, D.C.,

Oct. 21, 1953. See also the address of Chairman Farmer before the Joint Conference of

the Industrial Relations Committees of the Edison Electric Institute, Southeastern Electric

Exchange and Southwestern Personnel Group, New Orleans, La., Jan. 21, 1954.
47 Address before the American Bar Ass'n, Atlanta, Ga., March 15, 1954. This speech
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Nevertheless, in the majority opinion in Breeding Transfer Co., the
three Republican Board members state:

If one of the inevitable consequences of our action is leave a somewhat larger
area for local regulation of disputes, we do not share our colleagues' apparent
view that this is a sinister development. We do say, however, that a desire to

establish broader State jurisdiction is in no wise a factor in our decision. [Em
phasis added.]48

This pious denial is more persuasive of a wish to conceal the motive
than of its absence.
Mr. Beeson was confirmed on February 18, 1954, giving the Board a

Republican majority, but the new standards were not announced until
the following July. The majority opinion in Breeding Transfer Co. states
that issuance of the new standards was "long delayed" pending comple
tion of a staff study, which was not instituted until after April 1, 1954.49

One wonders, however, whether the Board majority was not waiting,
rather, for Congress to give it the authority to do what it had in mind:
that is, to curtail the Board's jurisdiction in favor of wider state juris
diction. For during these months of Board delay, Congress was actively
considering an Administration request to give the Board precisely that

power.
The Administration's Taft-Hartley revision bill,50 would have added

to Section 6 of the Act a new subsection to read as follows:

(b)(1) The Board, in its discretion, may decline to assert jurisdiction over

any labor dispute where, in the opinion of the Board, the effect on commerce

is not sufficiently substantial to warrant the exercise of its jurisdiction.
(2) Nothing contained in this Act shall be deemed to prevent or bar any

agency, or the courts, of any State or Territory, from assuming and asserting
jurisdiction over labor disputes over which the Board declines, pursuant to

paragraph (1) of this subsection, to assert jurisdiction.51

The Senate committee reports make it clear that while all of the Sen
ators thought the Board already had authority to refuse, in its discre
tion, to assert jurisdiction in cases having only an insubstantial effect
on commerce, they all also thought that such refusal to assert jurisdic-

and those of Chairman Farmer are quoted in the dissenting opinion of Member Murdock
in Breeding Transfer Co., 35 L.R.RM. 1020, 1025 (1954).

48 Breeding Transfer Co., 35 L.R.R.M. 1020, 1023 (1954).
4� Id. at 1026.
50 S. 2650, 83d Cong., 1st Sess. (1953).
51 This language was taken from a broader bill introduced by Senator Ives at the prior

session of Congress. See S. 1264, 83d Cong., 1st Sess. (1953).
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tion did not expand state jurisdiction, but rather created a no-man's
land. To avoid such a hiatus, the Republican committee majority urged
adoption of the Administration proposal, while the Democratic minority
urged:

. . . that the jurisdiction of the Federal Board be explicitly defined, that it be

required to take all cases within that jurisdiction, and that all other cases

be left to the jurisdiction of State agencies and courts.52

On May 7, 1954, the Administration bill was defeated in the Senate,
by a party-line vote, and in July the Board announced its new jurisdic
tional standards. Thereafter, on July 29, in a speech on the floor of the

Senate, Senator Goldwater, the spokesman on labor relations issues for
the extreme right wing of the Republican party, declared:

As a result of the Board's studies, they have decided that there are hundreds
of businesses within the boundaries of each State that should not come under
the jurisdiction of the Board but should come under the jurisdiction of the
State. This is a proper and long overdue recognition of the rights of the States
in the matters of labor-management relations. . . . The Supreme Court has

clearly asked Congress to express itself in this regard, and it is with this intent
that I introduced an amendment to the Taft-Hartley Act during this session of

Congress that would clearly recognize the inherent rights of the States in this
area. Unfortunately this amendment suffered defeat when the President's labor

program was defeated by the Democrats in the Senate. This issue is not dead,
however, as is indicated by the recognition of the rights of the States by the
NLRB and the rising tide of concern over the injection of the Federal Govern
ment into the everyday life of the communities and States of America.53

It thus appears that the Board majority not only curtailed the Board's

jurisdiction for the purpose of enlarging the powers of the states, but
that it did so after the Administration had tried and failed to get con
gressional authorization for such a course of action. It is likewise

apparent that the Board majority's decision was a partisan and political
one, directly reflecting the viewpoint of the Republican Administration
and the Senate Republicans. The question remains: are the Board's
new standards illegal?
Legality of the Board's new standards.�The Board's new standards

present two major legal issues. First, are the standards themselves ille

gal, in the sense that they can be upset in the courts? Secondly, assum
ing that the standards cannot be successfully attacked in the courts, is
the result an accrual of increased jurisdiction to the states or simply
an enlarged no-man's land?

52 See Sen. Rep. No. 1211, 83d Cong., 1st Sess., 17-19 (1954) ; id. pt. 2, pp. 14-15.
53 100 Cong. Rec. 11898 (1954).
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In his dissenting opinion in the Breeding Transfer Co. case, Member
Peterson states:

Since at least 1943, the Board has consistently held that it has the discretion
to decline to exercise jurisdiction over enterprises which are essentially local
in character, although they may affect commerce within the meaning of the Act,
on the ground that assertion would not effectuate the policies of the Act.34

And, as Member Peterson further asserts, several courts have approved
or at least acquiesced in this discretionary refusal of jurisdiction by the
Board.55
However, even though it be conceded that the Board has discretion

to refuse to entertain cases because the effect on interstate commerce is
remote or insubstantial, it seems equally clear that the Board's dis

cretionary power to reject cases within its jurisdiction is not without any
limit.
From its inception the Board has usually urged that its refusal to

process an unfair labor practice case or a representation proceeding is
not subject to judicial review. But the Board has never been able to

get the Supreme Court to endorse this broad position. Twice the Court
has reserved the point.56 And, quite recently, this Board position was

squarely rejected by the Court of Appeals for the District of Columbia,
in Farmer v. United Electrical, Radio & Machine Wkrs.57 In the
Breeding Transfer opinion the Board majority concedes, interestingly
enough in view of the Board's traditional position against review, that
their decision is subject to review by the courts. Thus, they say:

We, of course, concede that this Board, like any other quasi-judicial agency,
has no authority to act capriciously or arbitrarily. This is a fundamental and
wholly salutary rule of law which governs our action on jurisdiction as well as

every substantive decision which we make. We have no doubt that the Courts
will scrutinize our new jurisdictional policy in the light of this accepted prin
ciple of American jurisprudence.58

Assuming, then, that the Board's discretionary power to abdicate
jurisdiction is subject to review, what substantive limitations are there
on the Board's exercise of its power? They would seem to be of at least

54 35 L.R.R.M. 1020, 2035 (1954).
55 There seems to be only one decision contra, Joliet Contractors Ass'n v. NLRB,

193 F.2d 833 (7th Cir. 1952).
56 American Federation of Labor v. Labor Board, 308 U.S. 401, 412 (1940) ; Inland

Empire Council v. Millis, 325 U.S. 697, 700 (1945).
5T 93 U.S. App. D.C. 178 (1953), cert, denied, 347 U.S. 943 (1954).
58 Breeding Transfer Co., 35 L.R.R.M. 1020, 1022 (1954).
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two sorts. First, the Board may not reject jurisdiction for an improper
purpose or reason, that is for a reason which is outside the field of the
Board's lawful concern, such as the truthfulness of the union's non-

Communist affidavits.59 Secondly, even if the Board is using a proper
basis for judgment, such as the potential effect of the case or proceed
ing on commerce, there must surely be some point beyond which the
courts would not permit the Board to go in abdicating jurisdiction.60
The first question then, is whether the Board acted for an improper

reason or purpose in that, as stated by Member Murdock:

It made the slash in jurisdiction because of its view that there should be a

realization of authority between Federal and State government with authority
in the excised areas surrendered to the states.61

It can be argued that this is an improper, in the sense of unlawful,
motive, because the Board is seeking to do exactly what the proviso to

Section 10(a) of the Act forbids it to do, that is to cede jurisdiction to

states having labor relations laws different from Taft-Hartley. Such an

argument is buttressed by the 1954 legislative history already recited:
Congress was asked to expand state jurisdiction to occupy fields the
federal Board might vacate, but did not.

There are, however, a number of difficulties with this argument:
(1) The Board majority disclaims the purpose which Member Mur

dock attributes to it. It is familiar doctrine that the courts will not ordi

narily inquire into the motives of legislatures, administrative bodies, or
other courts, in order to invalidate action otherwise lawful.

(2) The alleged improper motive, of broadening state jurisdiction to

regulate labor relations, is closely related to an admittedly proper stand
ard for disclaiming jurisdiction, i.e., that the effect on interstate com

merce is insubstantial.

(3) Congress has not denied the Board authority to reject jurisdiction,
either by enacting the proviso to Section 10(a) or by failing to enact the
President's 1954 proposal. What Congress has done is simply to restrict
the Board's power to cede jurisdiction to the states. The Board has not

ceded jurisdiction: it has simply curtailed its own jurisdiction, leaving

59 The court held that the truth or falsity of the affidavits is the concern solely of the

Department of Justice. See Farmer v. United Electrical, Radio & Machine Wks., 93 U.S.

App. D.C. 178 (19S3), cert, denied, 347 U.S. 943 (1954).
60 Cf. Joliet Contractors Ass'n v. N.L.R.B., 193 F.2d 833 (7th Cir. 1952).
�i Dissent of Member Murdock in Breeding Transfer Co., 35 L.R.RJM. 1020, 1025

(1954).
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it to the courts, or ultimately to the Congress, to decide whether the

consequence is enhanced state jurisdiction or a wider no-man's land.
There remains the second ground of possible invalidity suggested

above, that is that the Board's particular jurisdictional determinations
are substantively so unreasonable as to be arbitrary and illegal. There
is one court decision reversing on this ground a Board refusal to exer

cise jurisdiction, Joliet Contractors Association v. N.L.R.B.62 In that
case the Board dismissed the complaint on the ground that the impact on
interstate commerce of the illegal unfair labor practices was insubstan
tial. The court reversed, declaring:

In our view, the unfair labor activities shown and found had a substantial
effect upon commerce, and the Board's conclusion to the contrary is clearly
erroneous. Such being the case, we think the Board was without the discretion
ary authority to dismiss the complaint. In any event, its action was an abuse of

any discretion which it had.63

However, this decision is far from persuasive. It seems to question
that the Board has any discretion to refuse jurisdiction, although the
Board has exercised such discretion since its inception, and with judicial
and congressional acquiescence. While the Board's discretion to reject
jurisdiction is surely not unlimited, it is, just as surely, very wide.
To explore the "reasonableness" of each of the Board's standards in

detail would take inordinate space. For what they may be worth, this
writer's bare conclusions on this point are:
(1) There is no likelihood that the courts will find the standards, in

general, so unreasonable as to be illegal.
(2) There is considerable likelihood that some of the standards will

be held illegal in particular applications. For example, the Board's ap
plication of its new standards to the territories and the District of Colum
bia seems highly questionable, in view of the fact that the Act gives the
Board plenary jurisdiction in these areas. Or the courts may feel that
full federal regulation is indicated for certain particular industries, such
as radio broadcasting.
Power of the States to occupy the vacuum.�The second major legal

issue raised by the new jurisdictional standards is whether the states may
occupy the ground vacated by the Federal Board, or whether it is now a

no-man's land in which the Board will not act and the states may not.
In Bethlehem Steel Co. v. New York State Labor Rel. Bd.,6i decided
62 193 F.2d 833 (7th Cir. 1952).
63 Id. at 844.
64 330 U.S. 767 (1947).
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under the Wagner Act, the Supreme Court specifically reserved this ques
tion. After holding that the state board might not assert jurisdiction
in that case where the Federal Board's rejection of the case reflected
a substantive policy that foremen should not enjoy the Act's protections,
the Court said:

The election of the National Board to decline jurisdiction in certain types of
cases, for budgetary or other reasons presents a different problem which we

do not now decide.65

This question still has not been explicitly decided by the Supreme Court,
though its recent decisions rather leave the impression that it would hold
state action barred.66
Section 10(a) of the Federal Act explicitly provides that the Board

may by agreement cede jurisdiction to state agencies, except that it may
not make such cessions ( 1 ) with respect to mining, manufacturing, com
munications, and transportation except where predominantly local in

character, and (2) that it may not make such cessions in any case if the
state labor relations law is inconsistent with Taft-Hartley.
It is plain that the Board could not under this provision cede to the

states the jurisdiction it has vacated. Part of the vacated jurisdiction
falls within the fields in which any cession to the states is prohibited,
and, moreover, no state has enacted a labor relations law which parallels
Taft-Hartley. Is the result then any different because the Board has not
entered into a cession agreement with the states? It is hardly conceiv
able that it is. For if it were, the Board could deliberately evade the

statutory scheme simply by not making cession agreements.
It is also rather clear that the Congress did not intend that the Board

have power to expand state jurisdiction by itself abdicating the terri

tory, except in accordance with the proviso to Section 10. Prior to the

Taft-Hartley Act, the National Labor Relations Board had entered into

agreements with the New York State Labor Relations Board ceding to it
jurisdiction over certain classes of cases.67 But New York had a "little

Wagner Act." The evident purposes of the 80th Congress in enacting

65 Id. at 776.
66 See especially, Garner v. Teamsters, Chauffeurs and Helpers Local Union No. 776

(AFL), 346 U.S. 485 (1953); and Weber v. Anheuser-Busch Inc., 75 Sup. Ct. 480

(1955). Recently, a New York Supreme Court held that the states may not act

with respect to cases within the jurisdiction of the Federal Board even though the

latter declines to exercise that jurisdiction. New York Board v. Wags Transp. System,
130 NY. Supp.2d 731, 33 L.R.RJH. 2855 (1954).

�7 See Bethlehem Steel Co. v. New York State Labor Rel. Bd., 330 U.S. 767 (1947).
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the proviso to Section 10(a) were (1) to prevent further cessions to

states having "little Wagner Acts" and (2) to put pressure on the states

to adopt labor relations laws paralleling Taft-Hartley.68
Thus the report on the Taft-Hartley Act of the Senate committee,

with which the proviso originated, states :

Section 10(a): The proviso which has been added to this subsection permits
the National Board to allow State labor-relations boards to take final jurisdic
tion of cases in borderline industries (i.e., borderline insofar as interstate com

merce is concerned), provided the State statute conforms to national policy.69

Certainly Congress did not intend that the Federal Board be able to

evade its policy simply by abandoning jurisdiction without ceding it.

Subsequent legislative history discloses that it has continued to be the

understanding of Congress that the states have no authority to handle
cases which are within the jurisdiction of the Federal Board, but which
that Board declines to handle.70
It should, however, be conceded that the new Board jurisdictional

standards do pose a difficult problem for the states. If they respect the
statutory, though unexercised jurisdiction of the Federal Board, they
leave a wide no-man's land in which labor relations are unregulated.
In the case of the territories, where the Taft-Hartley Act confers plenary
jurisdiction on the Federal Board, this no-man's land would be all-inclu
sive. It is, therefore, quite understandable that the Puerto Rico Labor
Relations Board has announced that it will exercise the jurisdiction re

pudiated by the National Board.71
Practical difficulties presented by the new standards.�The Board's

new jurisdictional standards present to unions a number of practical
difficulties.
The assumption by the states and territories of the vacated jurisdic

tion will result in a long period of confusion and uncertainty, pending
a decision by the Supreme Court.
Worse still, in many states the statutes and decisions are very un

favorable to unions. In many states the laws afford no protection, or

68 See New York Board v. Wags Transp. System, 130 NY. Supp. 2d 731, 33 L.R.R.M.
28SS (1954).

69 Sen. Rep. No. 105, 80th Cong., 1st Sess. 26 (1947).
70 Sen. Rep. No. 99, 81st Cong., 1st Sess. 48 (1949); id. pt. 2, 8; Sen. Rep. No. 1211,

83d Cong., 2d Sess. 18 (1954) ; id. pt. 2, 14-15.
71 See 35 L.R.R.M. 213 (1955). The Chairman of the Wisconsin Employment Re

lations Board has likewise announced that that Board will assert jurisdiction over the
fields vacated by the National Board.
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virtually none, to the right to join unions, to bargain collectively, or to
strike. Conversely, many of these states have legislation or court de
cisions which hamper unionization and facilitate strike breaking. In a

few states, such as New York and Massachusetts, the state laws do pro
tect the right to organize and bargain collectively. These states, and a few
others, also have little Norris-LaGuardia Acts, which restrict the use of

injunctions to break strikes. However, it is in the very states where
unions are weakest, and most in need of fair legislation and fair treat
ment by the courts, that they fare worst.

One of the supposed reasons for the Board's promulgating general
standards to govern its assertion of jurisdiction, as distinguished from

deciding on a case-by-case basis, is to enable the parties concerned to

know in advance whether the Board will take their cases.72 However, this
worthwhile objective is not being achieved, for two reasons.

In the first place, the Board's newly adopted standards are so numer

ous, so complicated, and so vague, that in a large percentage of situa
tions the parties still cannot know in advance whether the Board will
take jurisdiction. The standards themselves have become a principal
subject of litigation before the Board. Each week the Board grinds out

a new pile of decisions applying its jurisdictional standards to particular
factual situations. Often there are dissents. The Bureau of National
Affairs Reference Guide for January 24, 1955, covering the period after
December 13, 1954, lists some 30 cases during that 5-week period involv

ing the Board's new jurisdictional standards.
In the second place, even if the Board's standards were precise and

intelligible, unions do not have available sufficient data as to an employ
er's business to know how the standards will apply. Hence, a union can

not know in advance of Board determination of a particular case whether
or not the Board will take jurisdiction.
If this asserted advantage of defining the Board's jurisdiction by gen

eral standards is to be realized, two changes must be brought about. First,
the standards must be precise and easily understood. And, second, the
data necessary to ascertain their application must be publicly available.
The foregoing discussion deals primarily with certain legal problems

raised by or connected with the Board's new jurisdictional standards. In
conclusion, I should like to outline the reasons why I think the Board's

new standards are, from the standpoint of general policy, undesirable.
The reasons listed are in the approximate order of their importance.

72 See the dissent of Member Peterson in Breeding Transfer Co., 35 L.R.R.M. 1020,
1035 (1954).
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1. Federal regulation of labor relations to the full extent of the power
now conferred upon the Board by the Act is desirable. That is to say,
the Federal Board should take jurisdiction over all labor disputes or

questions of representation which affect interstate commerce. The states

and localities should regulate labor relations only of employers whose

operations are strictly local or only remotely affect interstate commerce.

2. Even assuming that some curtailment of federal jurisdiction is de

sirable, the new Board standards go much too far, particularly in cer

tain fields.
3. It was not proper for the Board, supposedly an independent, quasi-

judicial agency, to readjust its jurisdiction to implement partisan politi
cal policy. The Board majority did just that.

4. The Board should not itself make major changes in its exercise
of jurisdiction, even for non-partisan reasons. That should be left to
Congress.

5. Even assuming that some curtailment of federal jurisdiction is
desirable, the Federal Board should not refuse to handle cases within
its statutory competence except as the states are prepared to handle these
cases, and to handle them fairly and adequately. Else, the result is chaos
or injustice. The states are not now ready so to handle the functions
being abdicated by the Federal Board because:

a. The states do not legally have power to handle them, in all
probability. The withdrawal of the Federal Board will simply create
a vacuum or hiatus.
b. Few states have labor relations codes that are either compre

hensive or fair.
6. The particular standards adopted by the Board are too numerous,

too complex, and too indefinitely worded.
7. The Board has failed to take any steps to insure that unions may

know in advance whether their cases will be handled by the Federal
Board.

Strikes During Life of Contract

The old Board's views on the right of a union to engage in economic
strikes during the life of a contract have also been rejected in two recent
decisions, one by the Court of Appeals for the Eighth Circuit and the
other by the Board itself. The Board's traditional position has been that
unless a contract contains a "no-strike" clause�i.e., specifically prohib
its strikes during the life of the contract�the union may strike for con
tract modification at any time during the life of the contract upon giving
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the statutory 60-day notice. The Board has now, however, limited this
right to contracts in which the union has specifically reserved the right
to "reopen" the contract during its life and bargain for a modification
of its terms. The Court of Appeals for the Eighth Circuit has gone much
further and denied the right to strike even if the contract contains such
a "reopening" clause and even if the clause explicitly reserves the right
to strike in support of the demands for contract modification.
The issues involved depend in part on the interpretation of section

8(d) of the National Labor Relations Act.73 That section provides that
the duty to bargain collectively means, among other things :

that no party to such [collective bargaining] contract shall terminate or modi
fy such contract, unless the party desiring such termination or modification
... (1) serves a written notice upon the other party to the contract of the pro
posed termination or modification sixty days prior to the expiration date thereof,
or in the event such contract contains no expiration date, sixty days prior to
the time it is proposed to make such termination or modification.

(4) continues in full force and effect, without resorting to strike or lock-out,
all the terms and conditions of the existing contract for a period of sixty days
after such notice is given or until the expiration date of such contract, which
ever occurs later:
The duties imposed ... by paragraphs (2), (3) and (4) . . . shall not be con

strued as requiring either party to discuss or agree to any modification of the
terms and conditions contained in a contract for a fixed period, if such modi
fication is to become effective before such terms and conditions can be reopened
under the provisions of the contract. Any employee who engages in a strike
within the sixty-day period specified in this subsection shall lose his status as

an employee. . . .

In United Packinghouse Workers, CIO, and Wilson & Co. (the "first
Wilson case"), decided in 1950,74 the Board rejected a contention that
the prohibition of strikes "for a period of sixty days after such notice
is given or until the expiration date of such contract, whichever occurs

later" should be given the literal meaning of prohibiting all strikes prior
to the expiration of the contract, regardless of when notice was given.
Such an interpretation, it argued, would be inconsistent with the final

73 A recent case has held that the no-strike clause is applicable only to subjects cov

ered by the contract, that is, the union cannot strike to modify the contract, but this

does not prohibit a strike in protest of an unfair labor practice. The 60-day cooling-off
period of � 8(d) has been held inapplicable to an unfair labor practice strike, and applica
ble only as to modification and terms of the contract. N.L.R.B. v. Wagner Iron Works,
35 L.R.R.M. (7th Cir. 1955).

74 89 N.L.R.B. 310, 25 L.R.R.M. 1556 (1950).
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proviso of the section which penalizes employees only for strikes during
the 60-day period rather than for any strike during the life of the

contract. Moreover, by outlawing supporting strikes, it would de

stroy the effectiveness of reopening clauses and thus create a substan
tial deterrent to long-term contracts. Relying on these reasons and

the legislative history, the Board interpreted the "whichever occurs

later" provision of section 8(d)(4) as being intended to apply only to

the situation in which notice is given less than 60 days prior to the ter

mination date of the contract�that is, to make it clear that in such a

case a strike could not be called until after the 60-day period, even

though that were later than the expiration date of the contract. Under
this interpretation, the Board ruled that strikes are permissible at any
time during the life of a contract, unless the contract specifically pro
hibits them, so long as a 60-day notice is given.
Strikes pursuant to reopening provisions.�In Packinghouse Workers

v. N.L.R.B. (the "second Wilson case")75 the Court of Appeals for the

Eighth Circuit reversed a decision of the Board which had followed the

interpretation of section 8(d)(4) enunciated in the first Wilson case. It
held that the prohibition of strikes until the conclusion of the 60-day
period or the expiration of the contract, whichever occurs later, neces

sarily means that in no event is a strike permissible during the life of
the contract. This would be true even if the contract not only provides
for reopening but also specifically reserves the right to strike in support
of modification demands.
In denying to unions the right to strike implicitly reserved by reopen

ing clauses�and indeed even if the right is expressly reserved�the
court adopts what seems a preposterous interpretation of the statute.
Not only is it, as the Board pointed out in the first Wilson case, in
consistent with the last proviso of the section, but it totally ignores the
legislative history of the provision and the congressional acquiescence
in the Board's interpretation.
In its final report of December, 1948, the Joint Committee on Labor-

Management Relations which had been created by section 401 of the
Taft-Hartley Act considered at length the problem of interpretation:

Reading section 8(d) as a whole seems to lead to the conclusion that the act
permits a strike, after a 60-day notice, in the middle of a contract which au>
thorizes a reopening on wages. Use of the words "or modify" and "or modifica
tion" in the proviso, and use of "or modification" in section 8(d)(1), and

� 210 F.2d 32S (8th Cir. 19S4), cert, denied, 75 Sup. Ct. 36 (1954).
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the statement in the final paragraph of the section that the parties are not re

quired to agree to any modification effective before the contract may be reopened
under its terms, all seem to contemplate the right of either party to insist on

changes in the contract if they have so provided. The right of the union would
be an empty one without the right to strike after a 60-day notice.76

Noting, however, that the statute was "susceptible of opposing interpre
tation," the committee proposed amendatory language which would have
made clear the right to strike under a reopening clause upon giving
60 days notice. This proposal was repeated again in 1949 by the Re

publican minority of the Senate Labor and Public Welfare Committee77
and was at different times accepted by both the Senate78 and the House,79
although ultimately no new act was passed. Thereafter, the Board an

nounced its interpretation of the statute in the first Wilson case, and
since then neither Republicans nor Democrats have proposed any re

visions of this aspect of the statute, although various other amendments
of the Act have been actively considered or enacted.80 This history, it is
submitted, makes it clear that Congress was anxious to protect the right
to strike under reopening clauses and acquiesced in the Board's inter

pretation in the Wilson cases. This fact should have weighted heavily
against the court's interpretation in the second Wilson case.

Moreover, regardless of the merits of the court's interpretation, it
would seem that the court should have been more reluctant to upset an
interpretation of four years' standing in reliance upon which numerous

collective bargaining agreements had been negotiated. As the Joint Com
mittee on Labor-Management Relations had observed, many unions were,
because of the doubt that existed before the first Wilson case as to the

right to strike under reopening clauses, turning to short term contracts

in lieu of long term contracts with reopening provisions. After the

Board's decision, however�as a Bureau of National Affairs survey in

January, 1954, shows�unions turned more and more to long-term con

tracts with reopening clauses and the right to strike. Now, after unions
have negotiated such contracts in reliance on the Board's decision, it

76 Rep. No. 986, pt. 3, 80th Cong., 2d Sess. 62-63 (1948).
77 Sen. Rep. No. 99, pt. 2, 81st Cong., 1st Sess. 27 (1949).
78 The Taft Bill, which passed the Senate that year, contained such a provision. S. 249,

81st Cong., 1st Sess. (1949).
79 The Wood Bill was passed by the House but was later re-committed. H.R. 3228,

81st Cong., 1st Sess. (1949).
80 In 19S1, the Congress amended the National Labor Relations Act in some respects,

but it did not change � 8(d). 65 Stat. 601 (1951), 29 U.S.C. �� 158(a), 159(e), 168 (1952).
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seems grossly unjust to deprive them of the right to strike for a contract
modification.
At the same time, the court's decision now leaves in doubt a matter

in which certainty is of paramount value. Not only do the unions need
to know what rights to strike they have under existing contracts, but�

perhaps even more importantly�they need to know whether in nego
tiating new contracts they can safely rely on reopening clauses in long-
term contracts or must insist upon short-term contracts.

Right to strike in the absence of a reopening clause.�While the new

Board has rejected the Eighth Circuit's drastic interpretation of the
statute and has adhered to the old Board's view of the right to strike
under reopening clauses, it has done so under a new theory of interpreta
tion of section 8(d) which denies the right to strike in the absence of
a reopening provision. In Lion Oil Co., decided in 1954,81 the Board
held that the term "expiration date" in section 8(d)(4) signifies "the
date in the course of a labor contract when the contract, by its own

terms, is subject to either modification or termination"�that is, it en

compasses not only the termination date but also any date as of which
it is open to modification. In a dictum, however, the Board went on to

say that a strike during the life of a contract is permissible only if it
contains a reopening provision, even though it does not contain a no-

strike provision. In the words of Member Peterson, who concurred in
the result, this dictum writes a no-strike clause into every contract which
does not contain a reopening clause.

Many of the objections to the Eighth Circuit's interpretation in the
second Wilson case are equally applicable to the Board's new interpreta
tion, though admittedly with less force. As an interpretation of the

statute, it is clearly more tenable than the Eighth Circuit's interpretation,
and indeed as a question of first impression it might be equally as ac

ceptable as the Board's earlier interpretation. It was not, however, a

matter of first impression and there would seem to have been more than
sufficient reasons to let stand the construction previously given to the
section by the Board. While the legislative history discussed above in
connection with the Eighth Circuit's decision evidences primarily a con

cern by Congress to protect the right to strike under a reopening clause,
it discloses at least a willingness to acquiesce in the aspect of the Board's
Wilson decisions which permitted strikes also in the absence of a reopen
ing provision so long as the contract did not contain an affirmative no-

81 34 L.R.R.M. 1310 (1954).
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strike clause. Furthermore, a similar element of union reliance on the
Board's decisions is also present, since in many cases unions have un

doubtedly simply refused no-strike provisions, without expressly reserv

ing the right to strike, in the belief that under the Board's decisions the
right to strike was thereby implicitly preserved. Now to imply a no-

strike provision in contracts which are silent on the subject gives em

ployers a valuable right for which they did not bargain and in exchange
for which the unions could undoubtedly have secured valuable conces

sions.
Conclusion

Since preparing this article, my attention has been called to a paper
delivered by W. Willard Wirtz, Professor of Law at Northwestern Uni
versity at the Seventh Annual Conference on Labor at New York Univer
sity. In his study, Professor Wirtz examines the decisions of the new

Board on a number of topics, including some of those discussed here.
Professor Wirtz' conclusions are, it is believed, worth quoting at some

length, as the findings of a dispassionate and respected scholar. After
completing his review of the new Board's decisions, Professor Wirtz
states :

A "political factor" is so obvious here that it would be disingenuous to ignore
it. The presence of other considerations does not dim the fact that the new law
of employer persuasion traces directly to the results of the national election of
1952 and to the consequent appointment to the Board of a majority more re

sponsive than the predecessor majority to the sentiments, or experience, of
employers. The one most reliable factor in predicting what the Board will do
now in borderline persuasion cases is its consistent subscription to what may
be loosely described as the generally prevailing management point of view.
This "political" element involves more, however, than whether the holdings

in particular cases go one way or another. The enforceability of democratic
law depends in the long run upon whether it is respected. And particularly is
this true where law must be enforced against well organized groups�strong
unions, powerful corporations or any other kinds of large private associations.
It is of substantial significance in this connection that the National Labor Re

lations Board is identified in most people's minds today as a partisan political
agency.

... the serving of notice that the meaning of the federal labor law depends
upon which party won the last election will inevitably diminish the influence
of this law. It will receive, henceforth, that hmited, reluctant and grudging
acceptance which people accord any law when they find that its course is set

by no fixed stars of principle but only by the shifting of the political tides.82

82 Wirtz, Board Policy and Labor-Management Relations: "Employer Persuasion," Pro

ceedings, Seventh Annual Conference on Labor of New York University 106-108 (1954).
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The extent of the Board's shift of position since the 1952 elections is
illustrated by the situation in which former Senator Murdock now finds
himself. In 1949 the CIO complained that Reynolds and Gray were

"consistently anti-labor" and that "Murdock has often joined them to

make up an anti-labor majority."83 Member Murdock's views have not

changed since 1949, but now he finds himself the Justice Holmes of the
Board. In case after case he has filed able and meticulously documented
dissents protesting the reactionary decisions of the new Board mem

bers. Murdock has stood still, but the Board's violent shift to the

right has left him occupying the left wing.
Finally, the reader's attention is respectfully drawn to what two pub

lications representing the business viewpoint have had to say about the
activities of the new Board. The August 21, 1954 issue of Business
Week,8* listed 18 new Board policies, not including some of those that
have been discussed here. The article went on to state that although
Congress had not amended the Taft-Hartley Act "[f]rom a practical
standpoint, it's obvious that T-H has changed, in operation." Earlier, the
conservative U.S. News & World Report made the following statement
in its issue of November 20, 1953:

Policy changes of importance to employers and unions are taking place at
the National Labor Relations Board. The Taft-Hartley Act, as interpreted in
the Republican Administration, turns out to have a somewhat different mean

ing than it had in a Democratic Administration. Employers generally look
with favor on what is going on.85

Thus, the labor federations are not alone in perceiving a partisan and
an anti-union trend in the decisions of the Eisenhower labor board. Em

ployer spokesmen perceive it, too. The only difference is that they like it.

83 Murray, Report to the Eleventh Const. Convention of the CIO 133 (1949).
8* At 118.
8� At 93.



A RETURN TO LEGISLATIVE INTENT
Gerard D. Reilly*

"jl/TORE than any other federal regulatory agency the National Labor
Relations Board has been entrusted with authority which, if

abused, could virtually destroy our free enterprise economy. During the
20 years of its operations1 the unionization of American workers has
proceeded at such a phenomenal pace that the application of the rules
adopted by Congress for regulating the relationship of employers and
labor organizations to each other and to individual employees calls for
the highest kind of objectivity and judicial fairness.
The importance of the Board in the framework of our economy is

indicated by the tremendous volume of cases it is called upon to decide.
The number of new cases docketed with the agency still runs in the
neighborhood of 10,000 a year. The decisions of the Board occupy some

106 thick printed volumes.2
In its twenty year history, almost 2000 decisions of the Board have

been carried by litigants to the courts of appeal of the various circuits
and many have found their way to the Supreme Court. It is scarcely
surprising in view of the explosive issues incident to this enormous

amount of litigation that the Board has been under almost constant

scrutiny by Congress and under fire from one or another segment of
the public. For many years much of the criticism of the Board stemmed
from the fact that business organizations and some old-line AFL unions

regarded the Board as extremely partisan and indeed the champion of
the burgeoning new unions sponsored by the CIO in the mass produc
tion industries, a thesis given some documentation by the investigation
of the Smith Committee of the House3 in 1939-1940 and the hearings
before the Senate and House labor committees in 1947.

* Solicitor for the Department of Labor, 1937-1941; Member, National Labor Relations

Board, 1941-1946; Special Counsel to Senate Committee on Labor and Public Welfare,
80th Cong., 1st Sess., 1947.

1 The Board was established by the National Labor Relations Act of July 6, 193S,
popularly known as the Wagner Act, 49 Stat. 449 (1935) .

2 Actually, the cases now decided by the Board are in volume no. Ill, but the Govern

ment Printing Office has not yet published these last five volumes of the official reports.
3 This committee, best known by the name of the sponsor of the resolution creating it

and also its chairman, Rep. Howard W. Smith of Virginia, issued reports on the operation
of the Board in 1940 which resulted in House action on a bill amending the Labor Rela

tions Act which was a forerunner of the Taft-Hartley Act. The Smith bill was not acted

upon by the Senate. See H.R. Rep. No. 1906, 76th Cong., 3d Sess. (1940).
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Currently, however, the most vociferous attacks on the Board are com

ing from union officials, particularly leaders of the CIO, who contend
that the present Board, a majority of whose members were appointed
by President Eisenhower, is engaged in "legislating" away the rights
which workers have achieved under the Act. It is the purpose of this
article to examine and appraise the merits of such contentions.
In its briefest summary, the original National Labor Relations Act4

was an exercise by Congress of its constitutional power to regulate
interstate commerce as applied to the field of industrial relations. Its
stated purpose was to reduce industrial unrest by granting federal pro
tection to the right of workers to organize and to select their represen
tatives free of restraint or coercion. Sections 8(1) through 8(5) of that
Act imposed various restraints upon employers designed to promote these
objectives. What the Taft-Hartley Act5 did was to add to, rather than
subtract from, the substantive guarantees to workers in the original
Act. The restraints on employers were carried, almost verbatim, into
the Taft-Hartley Act as Section 8(a), subsections (1) through (5),
with the addition of Section 8(b) whose subsections (1) through (6)
impose correlative restraints upon labor organizations.
The new Act, however, was bitterly opposed by labor unions; it be

came enmeshed in major party politics and was passed only over the
veto of President Truman.6 Thus during the first six years that the
Taft-Hartley Act amendments were in effect, they were enforced under
the shadow of a hostile administration. While the three Board mem

bers whose terms extended beyond the transition period professed them
selves ready to administer the new Act with impartial vigor, two of
them had actually opposed the amendatory legislation and provided the
material on which the draft of the veto message was written.
During the spirited controversy over the Taft-Hartley repealer in

1949, the administration bill had the ostensible support of the Board
members. It would have been a miracle under these circumstances if
the decisional policies of the Board or its procedural methods in handling

4 See note 1, supra.
5 61 Stat. 136 (1947), 29 U.S.C. �� 141 et seq. (19S2).
6 After the veto message, more than one half of the members of President Truman's

party in each house voted with the Republicans to override the veto. N.Y. Times, June 24,
1947, p. 1, col. 8. Nevertheless, outright opposition to the Taft-Hartley Act became an

official tenet of the Democratic Party, for a plank advocating its repeal was adopted
in the party platforms preceding the 1948 and 19S2 campaigns. N.Y. Times, July 14,
1948, p. 8, col. 3 ; N.Y. Times, July 24, 19S2, p. 16, col. 6.
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cases had satisfied the sponsors of the Taft-Hartley amendments. No
such miracle occurred.7

During the 1953 hearings on the Taft-Hartley Act revisions (one of
the items on President Eisenhower's legislative agenda), many of the
witnesses who had recommended the 1947 changes in the Wagner Act
appeared again. The burden of their testimony was that the Board, while
continuing to give the broadest construction to the sections of the statute

defining employer misconduct, was taking the narrowest possible view
of those subsections defining union misconduct and thus permitting
labor organizations to take advantage of real or imaginary loopholes to
circumvent the purposes of the 1947 amendments.8
In executive session, the House Committee voted to amend the Act

by adopting language which would have had the effect of overruling a

number of these decisions. This bill never became law, however, as the
Senate had recommitted a companion measure which reached the Sen
ate floor before the House Committee reported its recommendations.
Union publications today are contending that, because some of the cases

overruled by the present Board were among those at which the commit
tee proposals were directed, the Board is usurping legislative functions.
Whatever the motivation for this contention, a charge that any ad

ministrative agency is legislating is one of concern to the bar. The aver

age practitioner, faced with the responsibility of advising business clients
on their day to day operations, is inclined to look with disapproval upon
any deviation from the rule of stare decisis, one facet of which is the
doctrine of legislative acquiesence, viz., that when a judicial interpreta
tion has been placed upon a statute and Congress fails to correct that

interpretation by subsequent amendment, the judicial interpretation then
becomes settled. While this canon of statutory construction is still
honored in most state courts of last resort, it must be conceded that
the Supreme Court of the United States has done it great damage in
recent years. In Girouard v. United States? Mr. Justice Douglas, speak
ing for a majority of the Court, stated:

7 Appearing before the Senate Committee on Expenditures in the Executive Depart
ments in 1950, Senator Taft contended that the actions of President Truman since the

1948 election and the decisions of the Board after that event tended to nullify the gen

eral provisions of the Taft-Hartley law. See Hearings before Senate Committee on Ex

penditures in the Executive Departments on S. Res. 248 (Reorganization Plan No. 12)
32-35 (1950) ; hereinafter cited as Hearings on S. Res. 248.

8 See also Iserman, Changes to Make in Taft-Hartley 17-19 (1953).
9 328 U.S. 61, 69-70 (1940) (overruling cases holding that the Naturalization Act de-
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It is at best treacherous to find in congressional silence alone the adoption of

a controlling rule of law. . . . The silence of Congress and its inaction are as

consistent with a desire to leave the problem fluid as they are with an adoption
by silence of the rule of those cases.

If the highest court in the land thus feels free to re-examine and,
if it sees fit, to reject interpretations which it previously had placed upon
a statute, administrative agencies can hardly be charged with arrogat
ing legislative functions to themselves when they follow this example.
Moreover, the principles which the courts have adopted for judicial
review of Labor Board decisions are scarcely encouraging to the estab
lishment of a structure of guiding administrative precedent.
The Supreme Court, for example, has developed the view that, in

spite of statutory silence on the subject, the Board has a certain "ex

pertise" which entitles its holdings on pure questions of law to a degree
of respect10 which would not be accorded a lower court in the judicial
hierarchy. Thus, in sustaining one of the most startling of the old
Board's decisions�the right of unions to bargain for supervisory per
sonnel�the Court was satisfied to say merely that the Board had the

"power" to reach such a conclusion.11 Inevitably, any tribunal vested

by the courts with such a broad area of discretion is under constant

temptation to view every closely contested issue de novo.

Moreover, until after the passage of the Taft-Hartley Act, lawyers
were in the minority among the Board membership, and during one

year�1940-1941�the composition of the Board did not include a single
member with a legal background. Thus, for a time, conflicting authori
ties could be found in the official reports of the Board on nearly every
point, concealed somewhat by the fact that the typical Board opinion
of that era, after summarizing the evidence, would begin its conclusion
with the phrase, "We find, under all the circumstances . . . ."

Long before the Taft-Hartley Act, of course, the Board had started
to bring some order out of chaos by including some reference to its

nied citizenship to applicants whose conscientious scruples forbade their taking an oath
to bear arms). See also Helvering v. Hallock, 309 U.S. 106 (1940), where a divided Court
also rejected a doctrine of "disability at self-correction."

10 In Labor Board v. Hearst Publications, 322 U.S. Ill (1944), the Court by attribut
ing expertise to the Board in the application of its own statute refused to reverse a hold
ing that news dealers were "employees" and not independent contractors, even though the
Court considered the ordinary common law tests of the employment relationship to point
the other way. This holding came somewhat as a surprise even to the Board which arrived
at this result by applying what it thought to be general agency principles.

11 Packard Co. v. Labor Board, 330 U.S. 485 (1947).
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own decisions in the reported cases, and expressly overruling decisions
which were clearly inconsistent. This very practice, however, shows
that even in the pre-1947 era when the Board had a membership of
three instead of five, departures from precedent were not isolated occur

rences. It would appear, therefore, that when Chairman Guy Farmer and
Mr. Philip Ray Rodgers said after their appointment by President Eisen
hower that they would re-examine prior decisions to see whether they
conformed to the Congressional purpose, the two new members were

merely candid in announcing a course of action followed generally by
their predecessors.12

Free Speech Cases

On almost every occasion when union officials attempt to document
their thesis that the so-called "Eisenhower Board" is legislating, they
cite the recent decisions on the subject of free speech by employers as

the most flagrant example of this asserted usurpation of Congressional
power.13
Thus, at the annual CIO Convention, the report of its president de

nounced the "Board-packing program of the Administration," declaring
that:

Where the Congress failed to amend the T-H law legislatively, the Republican-
controlled NLRB is amending the law by administrative rule. In recent months,
the Republican Board has overturned long-established policies of the NLRB.
For example, it has legalized the odious captive audience; it has found that

employer interrogation of employees during a union organizing campaign is not

coercive; and it has whittled away the scope of federal responsibility in the field
of labor's rights by creating a "no-man's land" of jurisdiction for millions of
men and women.14

An analysis of the cases at which this abuse was directed15 reveals

12 References to "Board packing" on the part of the Eisenhower Administration imply
that all the controversial decisions discussed in this article were made by the Eisenhower

appointees over the opposition of their colleagues. It was not until early 1954, however,
when Mr. Albert C. Beeson became a member of the Board, that the Eisenhower appointees
were in the majority. Many of the cases which have since become the target of union

criticism, including the free speech and lockout cases, were decided with the concurring
vote of Mr. Ivar H. Peterson, a lawyer with an extensive background in labor relations

law, appointed by President Truman in 1951.

The Board did divide along "party" lines in the revision of the jurisdictional stand

ards. But on the cases relating to the broadened scope of collective bargaining, Mr.

Beeson disagreed with all his colleagues, notwithstanding his alignment with Messrs.

Farmer and Rodgers on jurisdiction.
13 Reuther, Report to the Sixteenth Const. Convention of the CIO (1954).
14 Id. at 57.
15 In another portion of the same Report where the charges were elaborated upon, ref-
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the hollowness of the general accusation. All that the new Board has

done has been to go back to decisions in which the "Truman Board"
itself once correctly expressed the intent of Congress and to repudiate
a subsequent line of decisions by the same board decided not only in

derogation of its earlier opinion, but in the teeth of virtually unanimous

disapproval by the reviewing courts. In other words, far from legislat
ing, the new board members have merely adopted the same construc

tion of Section 8(c)16 of the Act as did their predecessors at one time
�a construction which accords with the literal wording of the subsec
tion and, by weight of judicial authority, with the express purpose of

Congress in enacting it.17

erence is made to two recent decisions, Livingston Shirt Corp., 33 L.R.R.M. 1156 (1953)
and Peerless Plywood Co., 33 L.R.R.M. 1151 (1953) as cases which overruled the cap
tive audience doctrine, and to Blue Flash Express, Inc., 34 L.R.R.M. 1384 (1954) as the

opinion rejecting the "fundamental doctrine" that an employer may not question em

ployees about their membership in a union. Reuther, Report to the Sixteenth Const.

Convention of the CIO 48-49 (1954).
16 "(c) The expressing of any views, argument, or opinion, or the dissemination there

of, whether in written, printed, graphic, or visual form, shall not constitute or be evi

dence of an unfair labor practice under any of the provisions of this subchapter, if such

expression contains no threat of reprisal or force or promise of benefit." 61 Stat. 142

(1947), 29 U.S.C. � 158 (1952).
17 There is a curious parallel between the history of the captive audience doctrine and

the history of the lockout cases, another recent policy change which is the target of criti
cism from other sources. During the early period of the Board when Judge Madden was

Chairman, a conclusion was reached that a lockout, not intended to prevent union organi
zation but merely to forestall a strike for economic demands was not an unfair labor

practice. Lengal-Fencil 8 N.L.R.B. 988, 3 L.R.R.M. 184 (1938). Although the Taft-Hart

ley amendments made no change in the language relied upon by the Board, a majority
of the Truman Board many years later repudiated this doctrine in two cases involving
multiple employer associations where the union had already struck individual mem

bers. Morand Bros. Beverage Co., 91 N.L.R.B. 409, 26 L.R.R.M. 1501; Davis Furni
ture Co., 94 N.L.R.B. 279, 28 L.R.R.M. 1032 (1951). These decisions, in turn, were re

versed and remanded by the Courts of Appeal for the Seventh and Ninth Circuits, re

spectively. Morand Bros. Beverage Co. v. N.L.R.B., 190 F.2d 576 (7th Cir. 1951) ; Leonard
v. N.L.R.B., 197 F.2d 435 (9th Cir. 1952). The Board, however, persisted in these doc
trines and was severely reprimanded in Seventh Circuit and its order was set aside by
the Ninth Circuit. Morand Bros. Beverage Co. v. N.L.R.B., 204 F.2d 529 (7th Cir.
1953); Leonard v. NI.R.B, 205 F.2d 355 (9th Cir. 1953).
In a statement given to the press on Jan. 10, 1954, 33 L.R.R.M. 100 (1954), Chairman

Guy Farmer announced that the Board was acquiescing in the decisions of the circuit
courts, explaining:

The union took to striking a single employer, with an eye to harassing the entire
group without imposing the economic hardship of a single strike upon all the union
members. To provoke a quick settlement of the dispute, and to equalize the economic
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According to the CIO Report,
One of the most effective weapons used by employers in intimidating their
employees during an election campaign is the captive audience�that is, com

pulsory attendance of workers on company time and property for a "brain

washing" session. Under the Wagner Act employer use of a captive audience
was both an unfair labor practice and ground for setting aside an election.18

Actually, the so-called "captive audience" doctrine was not developed
by the Board until comparatively late in the history of the Wagner Act.
During the formative period, the Board, it is true, had frowned upon
all employer arguments against unionization, irrespective of whether or
not they took the form of a speech or were incorporated in letters or

pamphlets.19
Athough bitterly criticised by many as depriving employers of their con

stitutional right of free speech while permitting union organizers to en

gage without rebuttal in the most violent defamation, these holdings
received some encouragement in the circuit courts.20 Eventually, how
ever, the Supreme Court held in Labor Board v. Virginia Power Co?1
that the First Amendment applied to employers as well as unions and,
finally, in Thomas v. Collins,22, stated clearly that the rights of both em

ployers and labor organizers to engage in arguments of their respective
causes during a union organization drive were equally entitled to con

stitutional protection. To emphasize the point, the Court cited with

approval a decision of the Court of Appeals for the Second Circuit,

pressure upon both parties, the association closed all the employers' doors, thereby
forcing the union to strike the entire group at once. Contrary to earlier decisions the

present Board thought there was nothing unlawful in the association's conduct.

The Morand doctrine was then overruled in Buffalo Linen Supply Co., 34 L.R.RM.

1355 (1954). By implication, this meant that Chairman Farmer and his colleagues agreed
with the original rule of decision announced by Chairman Madden and his associates on

the lockout problem, as well as with the opinions of the reviewing courts. If the charge
of "legislating" with respect to the free speech cases has any validity, the same reproach
can be levelled at the lockout cases.

18 Reuther, Report to the Sixteenth Const. Convention of the CIO 48 (1954).
19 See, e.g., Julius Breckwoldt & Son, Inc., 9 N.L.R.B. 94, 3 L.R.R.M. 243 (1938) ;

California Cotton Oil Corp., 20 N.L.R.B. 540, 6 L.R.R.M. 12 (1940).
20 N.L.R.B. v. Luxuray, Inc., 123 F.2d 106 (2d Cir. 1941) ; N.L.R.B. v. Elkland

Leather Co., Inc., 114 F.2d 221 (3d Cir. 1940) ; but cf., Midland Steel Products Co.

v. N.L.R.B., 113 F.2d 800 (6th Cir. 1940) ; N.L.R.B. v. Asheville Hosiery Co., 108 F.2d

288 (4th Cir. 1939).
21 314 U.S. 469 (1941).
22 323 U.S. 516 (1945). Mr. Justice Douglas entered a vigorous denial to the observa

tion of Mr. Justice Jackson on the relative reluctance of the Court to vindicate the rights
of management to freedom of expression. Id. at 543.
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N.L.R.B. v. American Tube Bend. Co.,23 in which that court, over

ruling some earlier decisions, held that an employer's anti-union speech
on the eve of an election on company time and premises was not a vio
lation of the Act.
After this pronouncement of the Supreme Court, the Board for a time

ceased to set aside elections or to issue cease and desist orders against
employers who made anti-union speeches or who circulated anti-union
literature if they refrained from threats or intimidatory conduct. Then

began a trend to revive the old discredited doctrine in cases holding that
if there was evidence of some other unfair labor practice, a speech should
be viewed as a part of a "pattern of coercive conduct" even in situations
where it was clear that the offending speech was "part of a pattern"
or "inextricably intertwined" only in the most highly metaphorical
sense.24
Finally, a majority of the Board effectively silenced employers by

inventing the famous "captive audience" theory. In Clark Bros., Inc.,25
the Board had before it a case where plant machinery had been shut
down during working time while the plant manager addressed the em

ployees over a public address system and urged them to vote against the
CIO in a scheduled Board election. Although these facts were on all
fours with the American Tube Bending case, the Board held that by
compelling its employees to listen to the speech, admittedly non-coercive
in itself, the company was guilty of illegal coercion by "forcing em

ployees to receive . . . aid, advice, and information."
This holding, a 2-1 decision, was issued in 1946, and was eventually

applied to all cases where the employer argument was made in the plant
on working time, irrespective of whether the employees were compelled
to listen.
In the following year when Congress undertook to amend the Act,

these holdings were called to the attention of the Senate and House labor
committees and resulted in the adoption of Section 8(c), in which the
right of free speech was specifically written into the law, so long as the
speaker refrained from threats or promises of benefit. There is no

doubt that the purpose of this subsection was to overrule by legislation
the captive audience doctrine. For example, the Senate committee, in
explaining the amendment, remarked :

23 134 F.2d 993 (2d Cir. 1943).
24 See Goodall Co., 68 N.LJR.B, 252, 18 L.R.RJVI. 1119 (1946) ; Monumental Life

Insurance Co., 67 N.L.R.B. 244, 17 L.R.R.M. 437 (1946).
25 70 N.L.R.B. 802, 18 L.R.R.M. 1360 (1946).
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Section 8(c): Another amendment to this section would insure both to em

ployers and labor organizations full freedom to express their views to employees
on labor matters, refrain from threats of violence, intimation of economic re

prisal, or offers of benefit. The Supreme Court in Thomas v. Collins (323 U.S.
516) held, contrary to some earlier decisions of the Labor Board, that the Con
stitution guarantees freedom of speech on either side in labor controversies and
approved the doctrine of the American Tube Bending case (134 F. 2d 993).
The Board has placed a limited construction upon these decisions by holding
such speeches by employers to be coercive if the employer was found guilty
of some unfair labor practice, even though severable or unrelated {Monumental
Life Insurance, 69 N.L.R.B. 247) or if the speech was made in the plant on

working time {Clark Brothers, 70 N.L.R.B. 60). The committee believes these
decisions to be too restrictive. . . ,26

Somewhat chastened by this legislation, the Board, in a case arising
shortly after the Taft-Hartley Act went into effect, conceded that it was
no longer an unfair labor practice for an employer to address his workers
on company time and expressly overruled the Clark Bros, formulation
of the captive audience doctrine.27 Even so, the Board had already dis
played its lack of deference to congressional intent. General Shoe Cor

poration?8 involving an employer's anti-union arguments, came before
the Board on a motion to set aside an election rather than in a com

plaint case. The Board decided that even though the speech did not

violate the standards of Section 8(c), the motion should be granted, the
opinion pointing out that Section 8(c) had application only to unfair
labor practice cases and not representation proceedings.
Technically, this appeared to be a permissible construction. Prior to the

Taft-Hartley Act, however, the ordinary practice of the Board was to

enforce silence upon employers by holding an anti-union speech to be
both an unfair labor practice and a ground for setting aside the elec
tion. The legislative history of the Taft-Hartley Act indicates that in

writing Section 8(c) Congress assumed that the same practice would
continue. The Senate committee report had stated that the purpose of
the subsection was to "insure both to employers and labor organizations
full freedom to express their views on labor matters."29
Obviously, an employer's freedom to speak his mind would be consid

erably discouraged if he ran the risk of having an election set aside there
after if the employees voted against the union. Consequently, in an area

2� Sen. Rep. No. 105, 80th Cong., 1st Sess. 23 (1947).
27 The Babcock & Wilcox Co., 77 NI1.B. 577, 22 L.R.R.M. 1057 (1948).
28 77 NX.R.B. 124, 21 L.R.RJH. 1337 (1946).
29 Sen. Rep. No. 105, 80th Cong., 1st Sess. 23 (1947).
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where discretion could still be claimed, the Board exercised it to dis

courage free speech.
Not content with finding this loophole, the Board then proceeded to

bring the captive audience doctrine in by the back door. In Bonwit

Teller, Inc.,30 a speech was made to workers in a department store on the
eve of an election. The company had a rule forbidding employees to

engage in union solicitation in the portions of the store frequented by
customers. The Board held that a speech on company time and prem
ises constituted an unfair labor practice unless the union was permitted
to make a rebuttal speech in the store and on time paid for by the com

pany. Although this holding was sustained on the narrow ground that
an employer was under a duty to provide equal facilities to a union or

ganizer in shops where a "no solicitation" rule was rigidly enforced,31
the Board soon extended its doctrine. It began to set aside elections in

shops where there was no plant rule against union adherents signing up
other workers on the premises32 and where union organizers had not
even requested opportunities to make a formal speech in rebuttal.33 As
a result of these Board decisions in representation cases, regional direc
tors began issuing complaints against companies which had not attempt
ed to discourage solicitation on plant property.
It was against this background that the "legislation" embodied in the

Livingston Shirt Corp. case,34 occurred. In this case, a majority of the
Board stated:

A basic principle directly affecting any consideration of this question is that
Section 8(c) of the Act specifically prohibits us from finding that an uncoercive
speech, whenever delivered by the employer, constitutes an unfair labor prac
tice. Therefore, any attempt to rationalize a proscription against an employer
who makes a privileged speech must necessarily be rested on the theory that the
employer's vice is not in making the speech but in denying the union an oppor
tunity to reply on company premises. But, to say that conduct which is privi
leged gives rise to an obligation on the part of the employer to accord an

equal opportunity for the union to reply under like circumstances, on pain of
being found guilty of unlawful conduct, seems to us an untenable basis for a

30 96 NX.R.B. 608, 30 L.R.R.M. 1368 (19S1).
31 Bonwit Teller, Inc. v. N.L.R.B., 197 F.2d 640 (2d Cir. 1952).
32 See Crown Cork Seal Inc., 105 N.L.R.B. 819, 32 L.R.R.M. 1356 (1953) and cases

there cited.
33 Shirlington Supermarket, Inc., 102 NX.R.B. 312, 31 L.R.R.M. 1304 (1953) ; Fore

man & dark, Inc., 101 N.L.R.B. 40, 31 L.R.RJM. 1006 (1952) ; The Hills Brothers Co.,
100 N.L.R.B. 964, 30 L.R.R.M. 1368 (1952).
3* 33 L.R.RM. 1156 (1953).
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finding of unfair labor practices. If the privilege of free speech is to be given
real meaning, it cannot be qualified by grafting upon it conditions which are

tantamount to negation.35

Despite this sound reasoning, the new Board even then did not wholly
reject the notion that there should be some limits, neither set forth nor

implied in Section 8(c), to the right of an employer to express him
self on unionism on company time and property, for it restricted the

application of the Livingston Shirt rule to companies which permitted
union solicitation on company premises. Then in the companion case,
Peerless Plywood Co.,36 it warned that an election would be set aside if
a speech were made within a twenty-four hour period before an elec
tion.
The cautious approach of the new Board to the problem is shown

by the fact that even the limited qualification on the Livingston rule was

rejected when the matter came before the Court of Appeals for the
Ninth Circuit.37
The Reuther contention that some "fundamental doctrine" was re

versed by the new Board in Blue Flash Express33 is equally farfetched.
The question in that case involved a union's uncorroborated claim to rep
resent a majority of the employees, and a company's attempt to check
this assertion by asking individual employees if they did in fact belong
to the union. The present Board, it is true, did reject a theory found in
a number of past decisions that any question was intimidation, per se,
and hence an unlawful interference under Section 8(a)(1). But this
doctrine had long ceased to have acceptance in the reviewing courts.

Prior to Blue Flash, six courts of appeals39 had held that an employer
may ask employees why they think they need a union, or whether they
had joined one, without "restraining or coercing" them.
The Supreme Court had refused to review these decisions. Neverthe

less, the old Board in complete disregard of the judicial view had held
that employers were not permitted to ask workers even the most inno-

35 Id. at 1157.
36 33 L.R.R.M. 1151 (1953).
37 N.L.R.B. v. F. W. Woolworth Co., 214 F.2d 78 (9th Cir. 1954).
38 34 L.R.R.M. 1384 (1954) ; see note 14, supra.
S9 N.L.R.B. v. England Bros., 201 F.2d 395 (1st Cir. 1953) ; Atlas Life Ins. Co., 195

F.2d 136 (10th Cir. 1952) ; N.L.R.B. v. Arthur Winer, Inc., 194 F.2d 370 (7th Cir. 1952),
cert, denied, 344 U.S. 819 (1952) ; N.L.RJ5. v. Montgomery Ward & Co., 192 F.2d 160

(2d Cir. 1951) ; NX.R.B. v. Tennessee Coach Co., 191 F.2d 546 (6th Cir. 1951) ; N.L.R.B.

v. Ozark Drain Constructors, 190 F.2d 222 (8th Cir. 1951).
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cent questions about unions. Such holdings could be justified only where
the questions carried with them "a promise of benefit or threat of eco
nomic reprisal." Yet in the Blue Flash case the record contained not a

scintilla of evidence to suggest this.
It is apparent from this review of the authorities that the CIO's real

objection is to the Board's paying any attention to legislative or judi
cial authority permitting employers to voice arguments intended to in
duce a worker to refrain from union membership. When employees get
both sides of a story, it frequently happens that they are unwilling to

accept union propaganda unthinkingly and occasionally will vote against
a union or against going on strike. On the other hand, to contend that

arguments of executives or supervisors subject workers to a "brain

washing" is the sheerest kind of nonsense. Every person who has had

practical experience in the field of labor relations knows that workers

today take both management and union attempts at persuasion with a

grain of salt and are likely to vote for union representation if they sus

pect their employer of high pressure.40 Despite Section 8(c), statistics
of the Labor Board show that unions still win a heavy majority of Board
elections.41

Restraints upon Boycotts and Strikes

In cases arising under the statutory proscription of the secondary
boycott, spokesmen for labor unions have also professed to find an un

warranted change of policy. The object of their indignation appears to be
two cases in which the Board granted relief to companies which were being
forced out of business by organizational boycotts from the Teamsters
Union.42 It is true that under some of the doctrines evolved by their
predecessors, relief probably would have been denied in these situations.
It is submitted, however, that the precedents upon which the Teamsters
relied in its defense were based on notions clearly contrary to the
language and intent of the statute, as well as to judicial authority.
During the period of the Wagner Act, the Teamsters were possibly
40 The notion underlying the old Board rule was that employees are usually intimidated

by the mildest anti-union expressions on the part of supervisors because of the employ
er's "superior economic power.'' This is contracted by the record in numerous Board cases.

In fact, the converse of the situation is not infrequent. See Transcript of Record, p. 804,
Typographical Union (Printing Industry of America, Inc.), 86 N.L.R.B. 9S1, 25 L.R.R.M.
1243 (1949).

41 See 18 N.L.R.B. Rep. 104-106 (1953).
42 McAllister Transfer Co., 35 L.R.R.M. 1281 (1954) and Washington Coca-Cola Bot

tling Works, 33 L.R.RM. 1122 (1953), aff'd, 35 L.R.RJM. 2576 (D.C. Cir. 1955).
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the greatest offenders in frustrating the principal objective of the Act�
the right of workers to be free from coercion with respect to their choice
of bargaining representatives. The means employed to this end rested in
the union's ability to shut off a flow of merchandise through its control
of truckers. Frequently, even after employees had rejected the Team
sters Union in an election, the union would enlist the employer's sup
port in forcing the workers to join by threatening to cut off pick-up or

delivery service unless he would sign a compulsory membership con

tract. This was one of the major factors inducing Congress to formu
late in Section 8(b)(4)(A) a sweeping prohibition against secondary
boycotts.
Although the language of this subsection is unequivocal, the old

Board, relying upon some vague reference during the course of debate
to the distinction between secondary boycotts and primary strikes, de

veloped the theory that the statute did not mean what it said. In Ryan
Construction Corp.*3 there was a strike between a union representing
production employees and a manufacturer. The union placed pickets
at an entrance to the premises frequented by the employees of a con

tractor who was building an addition to the plant. The pickets induced
the contractor's employees to turn away, bringing the building project
to a halt. This of course put additional pressure upon the employer to
yield to the union demand. The Board refused to hold this kind of pick
eting a violation of Section 8(b)(4)(A), saying that the picketing was

an aspect of the primary strike since it occurred at the premises of the
primary employer. Then by a strange non sequitur, it held that second

ary activity which occurred on the situs of the primary activity was not

illegal, thus creating an area of immunity for secondary boycotts which
the statute in no way suggests. Incidentally, in this case a United States
district court to which the very same question had been presented on the
General Counsel's application for an injunction, had taken an opposite
view.44
This much, at least, can be said for the Ryan case�the picketing

union did represent the employees of the company at which the eco

nomic pressure was directed. However, in Moore Drydock Co.*5 the

� 85 N.L.R.B. 417, 24 L.R.R.M. 1424 (1949).
44 See Evans v. United Electrical Radio & Machine Wkrs., 79 F. Supp. 318 (S.D. Ind.

1948).
45 Sailors Union of the Pacific (Moore Drydock Co.), 92 N.L.R.B. 547, 27 L.R.R.M.

1108 (1950).
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Board eventually extended the situs doctrine to cases where the picket
ing union represented none of the employees of the primary employer,
although it was obvious that there was here no primary strike at all in the

ordinary sense of employees quitting the employ of the primary employer
in concert. Thus the situs doctrine legalized a secondary boycott if the
pickets confined their activities to the premises of the employer whose
employees they were attempting to unionize against their will, even

though another employer occupied the same premises and it was his em

ployees who were induced to strike.
Not content with having "discovered" this loophole the Board extend

ed it further by a doctrine known as the "roving" situs.46 The Schultz

company was a trucking concern with an office and transfer station
in New Jersey which had a contract with a Teamsters local. The com

pany had previously been headquartered in New York, however, and
the New York Teamsters local had demanded the membership of its
drivers. When the trucks of the company had merchandise to deliver in
New York, the union sent pickets to the loading platforms of its cus

tomers, thereby causing the employees on the customer's platform to

stop work. On application of the General Counsel, a United States
district court ordered the picketing to cease, noting that this was a

transparent secondary boycott conducted under the guise of a recogni
tion strike, because the union had no quarrel with the customer whose
employees they were inducing not to unload Schultz cargo.47 But the
Board disagreed, holding that the truck rather than the premises of the
truck owner was a "primary situs" and that picketing in the vicinity
of the truck was therefore immune from the prohibitions of the Act.
The question then came before the new Board in the case of Washing

ton Coca Cola Bottling Works.*8 There the Teamsters had made prior
attempts to organize the employees of a bottling company but had been
unsuccessful in Board elections. The union then turned its attention
to the retail stores to whom the company delivered Coca-Cola, placing
pickets at such establishments. Again the district court issued an in
junction and the matter reached the Board for ultimate disposition. In
this case the union again argued that the conduct of the pickets was

proper as the establishments picketed were places visited by trucks of

46 International Brotherhood of Teamsters (Shultz Refrigerated Service, Inc.), 87
N.L.R.B. 502, 25 L.R.R.M. 1122 (1949).

47 Douds v. International Brotherhood, 85 F. Supp. 429 (S.D.N.Y. 1949).
48 33 L.R.R.M. 1122 (1953).
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the "primary" employer. But the new Board was not impressed by this
defense and ordered the union to desist. The Board did not expressly
reject the "roving situs" or the "primary situs" doctrine. It merely
held, unanimously, that the facts here were distinguishable from those
of the Schultz case.

In a footnote to the Coca-Cola opinion, Chairman Farmer and Mem
ber Rodgers reserved any statement of their position on the situs cases,
thus creating an inference that they might vote to overrule the Ryan,
Moore, and Schultz cases where the situs issue was squarely presented.
Such an inference was premature, however, for a few months later a case

involving a boycott by the Building Trades Council of Baltimore came

before the Board. The evidence showed that the Council had sent pick
ets to a building project on which there were non-union subcontractors
and that as a result of the picketing the unionized employees of the
other subcontractors honored the picket line, thus halting work on the

project and bringing secondary pressure upon the non-union subcon
tractors to force their employees into the AFL union. The Trial Exam
iner found that the Building Trades Council had violated Section

8(b)(4)(A) of the Act. In a unanimous decision reversing this hold

ing, the Board quoted with approval the questionable reasoning of its

predecessors :

We do not agree with this reasoning of the Trial Examiner. Logically applied,
it would outlaw substantially all primary picketing. Yet the legislative history
of Section 8(b)(4)(A) is clear that by that section Congress intended to make
unlawful only secondary boycotts and secondary strike activities and not con

duct "which was traditional and permissible in a primary action."49

Such deference to the "situs" doctrine was completely unnecessary,
for the Supreme Court, in one case in which this principle had been in
voked by a lower court, refused to apply it.50 In another instance, where
the Board itself had advanced it as a ground for denying relief, the Court
sustained the Board on entirely different grounds.51 That the "situs"
doctrine is spurious and should not be perpetuated in any degree is
demonstrated by the opinion of the Court of Appeals for the Fourth
Circuit which reviewed the Building Trades Council case.52 In its opinion
the court held that the language of the statute was such that the Board

4� Buildg. Trades Council (Stover Steel Service), 34 L.R.R.M. 1258 (1954). The

members consisted of Farmer, Murdock, Peterson, and Beeson.
50 Labor Board v. Denver Bldg. Council, 340 U.S. 675 (1951).
51 Labor Board v. Rice Milling Co., 340 U.S. 665 (1951).
52 Piezonki v. N.L.R.B., 219 F.2d 879 (4th Cir. 1955).
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was clearly in error in denying relief. Accordingly, it was unfortunate
that the new members of the Board paid such respect to the rationale of
their predecessors, and it is to be hoped that the decision of the Fourth
Circuit may pave the way for a reconsideration of the entire situs doc
trine.
Another interpretation by which the old Board greatly impaired the

effectiveness of Section 8(b)(4)(A) was that allowing unions to insti
gate secondary boycotts with impunity if they could force employers
to agree to "hot cargo" or "struck work" clauses. In the first case to
this effect, Conway's Express53 Chairman Herzog and Member Reynolds
had not relied on this proposition as it was unnecessary to the holding
in the case. But in a later case where a "hot cargo" clause was the sole
defense to a Teamsters boycott against a manufacturer, Pittsburgh Plate
Glass5* the old Board reaffirmed the Conway decision and thereby fur
nished one of the clearest examples of its reluctance to apply the same

principles to the amendments defining unfair labor practices by labor
organizations which it had hitherto applied to the correlative restraints
on employers. Prior to the Taft-Hartley Act the Board had uniformly
held that employers could not engage in conduct which thwarted the
broad objectives of the Act by securing waivers in contracts.55 After
the Taft-Hartley Act, the Board also held that no effect would be given
to contracts which defeated the purpose of the Act and that an attempt
(even a successful one) on the part of an employer to obtain such agree
ments was an unfair labor practice.56
In the Pittsburgh case the Board attempted to draw a distinction by

finding another loophole in Section 8(b)(4)(A). The evidence before
it showed that because of a dispute with the charging party the union
had placed the company's goods on an "unfair" list and had induced
union truckers working for other companies to refuse to handle them.
For its defense, the union relied upon a provision in the area contract
with the trucking companies under which the employees were not re
quired to handle unfair goods. Noting that the offense defined in Sec
tion 8(b) (4) (A) was to refuse to handle goods "in the course of their em-

53 87 N.L.R.B. 972, 25 L.R.R.M. 1202 (1949).
54 33 L.R.R.M. 1071 (1953).
85 Nat. Licorice Co. v. Labor Board, 309 U.S. 350 (1940); J. I. Case Co., 42 NLRB

85, 10 L.R.R.M. 172 (1942), enforced, 321 U.S. 332, 337 (1944); Duffy Silk Co, 19
N.L.R.B. 37, 5 L.R.R.M. 469 (1940).

56 Bethlehem Steel Company (Sparrows Point Division), 89 N.L.R B 341 25 LRRM
1564 (1950).

" "
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ployment," the Board seized upon these words as justifying the union's
action on the ground that the "course of employment" excluded any
work on unfair goods.
These very words, however, had been authoritatively construed by the

Supreme Court in a case arising under the Harbor Workers Compensa
tion Act as meaning any work incidental to his employment, irrespec
tive of whether he was specifically required to do it.57
Early in 1954 the General Counsel asked the Board to overrule the

Conway and Pittsburgh doctrines in a case dismissed by a Trial Exam
iner on the authority of those two holdings.58 The facts presented were

excellent for a test case, for the charging party, a small trucking com

pany, was one whose employees in a Board election had voted against
representation by the Teamsters. The union then retaliated by placing
the company's freight on an "unfair" list and notifying members of the
union who worked for connecting carriers not to pick up or deliver freight
which the company was to carry.
After a delay of several months, the Board late in 1954 handed down

a decision reversing the Trial Examiner. Members Rodgers and Beeson
voted to overrule the Conway and Pittsburgh doctrine outright; Chair
man Farmer concurred in the result but limited himself to the view
that the union's conduct violated the Act only because it was success

ful in inducing members to disregard instructions of their employers.
The implication was that the hot cargo clause would not have been
violative of the Act, had the secondary employers also given effect
to it.59 Thus it cannot be said that the Conway doctrine has received a

coup de grace.
The Board has also been charged by the CIO with changing a long-

established interpretation60 in a case popularly regarded as dealing with
strikes in breach of contract but related more precisely to the applica
tion of the 60-day notice period required by Section 8(d) to the rights
of strikers who had been denied reinstatement.61
The evidence in this case showed that a notice had been served by the

union of intention to modify the contract more than sixty days before
the expiration date. The parties were unable to reach an agreement

" Voehl v. Ir^emnity Ins. Co., 288 U.S. 162 (1933).
68 McAllister Transfer Co., 35 L.R.R.M. 1281 (1954).
69 See also the confining opinion of Chairman Farmer in Reilly Cartage Co., 35

L.R.R.M. 1292 (1954).
60 Reuther, Report to the Sixteenth Const. Convention of the CIO 48 (1954).
ei Lion OD Co.., 34 L.R.R.M. 1410 (1954).



1955] A Return to Legislative Intent 389

during this period. The contract itself provided that, if no agreement
could be negotiated in the 60-day period, the contract could be termi

nated thereafter upon not less than 60-days written notice. Several
months after the expiration of the first notice period, the employees
went on strike without serving the second notice. The company con

tended that the strike was unprotected and, consequently, the strikers
had no legal right of reinstatement. A majority of the Board (Fanner,
Rodgers and Beeson) held that the strike was lawful and, consequently,
that the strikers never lost the protection accorded economic strikers

by the Act.
Member Murdock dissented and Member Peterson concurred in the

result, objecting to what appeared to be a dictum, viz., that, irrespective
of when the union served the notice, a strike was not protected until
after the expiration date, or the 60-day period, whichever occurred later.
The majority opinion did reject earlier Board construction,62 but this
case itself had been reversed by the Court of Appeals.63
It is somewhat of a paradox that the CIO has put the majority opinion

in this case in its chamber of horrors, for the result of the majority in

terpretation of Section 8(d) in the facts presented effected the re

instatement of the striking employees. The explanation seems to be
that the CIO was disturbed by a contention expressed in Member
Peterson's opinion to the effect that the Board was writing a "no strike"
clause into every contract.

It is submitted that this observation was not well taken, for had
this been the majority theory, relief would have been denied to the
strikers who had quit work without giving the necessary notice the
contract itself required. Even if Mr. Peterson was correct, however,
such a majority view would have conformed to congressional purpose
for the language of Section 8(d) shows it was intended to render any
strike occurring in the contract period unlawful, if the contract had a

definite expiration date.
Yet what all the Board members overlooked was that the Supreme

Court decision which originally established that strikes occurring dur
ing the life of a contract were not protected by the Act, Labor Board
v. Sands Mfg. Co.,6i was rendered with respect to a contract which did
not contain a "no strike" clause. The Court properly assumed, how-

62 Wilson Company, 32 L.R.R.M. 1371 (19S3).
63 Local No. 3, Etc. v. N.L.R.B., 210 F.2d 325, 331-333 (8th Cir. 1954).
�4 306 U.S. 332 (1939).
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ever, that in the absence of an express reservation, every union which
signs a collective bargaining agreement gives up the right to strike
during its term. Thus, Board decisions which make the inclusion of a
"no strike" clause the test of protected or unprotected activity, are

not in harmony with the views of the Supreme Court.

Changes in Jurisdictional Standards
The matter of revision of the jurisdictional standards is the only action

taken by the new Board which affords any shadow of evidence for the
view that the Board is engaged in "legislation." The technique by which
this revision was accomplished differs from the development of recent
Board policy in the free speech, secondary boycott and breach of con
tract cases, for it is clear upon examination of these latter holdings
that what the Board did was to reject as controlling in the disposition
of new cases certain administrative decisions which flew in the face of
the statute and which were persisted in, in some instances, in the face
of judicial admonition.
In revising its jurisdictional standards, however, the Board was fully

cognizant that it was limiting itself to a narrower field than Congress had
authorized. Moreover, it announced the changes in a press release65
rather than in a gradual series of decisions in which the precise facts
of each case and the contentions of the litigants were considered. Sev
eral weeks later, to be sure, the Board did issue individual decisions in
specific cases in which the majority opinions explained in some detail
the new standards and the underlying reasons for adopting them.66
In his dissent in the Breeding Transfer case,67 Member Murdock con

tended that the Board was hereby engaging in legislative functions while
also depriving vast numbers of employees of the protection of the Act in
the absence of any action by Congress favoring such an exclusionary
policy. The criticisms from union sources have echoed the line of the

65 See 34 L.R.R.M. 75 (1954).
66 Insulation Contractors, 35 L.R.RJVL 1097 (1954) ; Checker Cab Co., 35 L.R.R.M.

1088 (1954) ; Virgin Isles Hotel, Inc., 35 L.R.R.M. 1068 (1954) ; Highway Services, Inc.,
35 L.R.RJVL 1066 (1954); Wilson-Oldsmobile, 35 L.R.R.M. 1062 (1954); Hogue &
Knott Supermarkets, 35 L.R.R.M. 1060 (1954) ; Maytag Aircraft Corp., 35 L.R.RJM. 1056

(1954) ; McKinney Ave. Realty Co., 35 LJR.R.M. 1053 (1954) ; Daily Press, Inc., 35
L.R.R.M. 1048 (1954) ; Greenwich Gas Co., 35 L.R.RJM. 1044 (1954) ; Jonesboro Grain

Drying Cooperative, 35 L.R.R.M. 1038 (1954) ; Breeding Transfer Co., 35 L.R.R.M. 1020

(1954).
67 35 L.R.RM. 1020 (1954).
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Murdock dissent.68 In fairness, however, it must be pointed out that to

the extent this action smacked of legislating, the Board under Chair
man Farmer was merely following a precedent which it had adopted
unanimously under Chairman Herzog.
In October of 1950 the Herzog Board announced nine general stand

ards under which the exercise of its jurisdiction in the future would be
determined. In describing these standards in its Annual Report,69 the
Board conceded that

The courts have held that the Board's authority over representation questions
and unfair labor practices "affecting" interstate commerce ... is as broad
as the Federal power to regulate labor-management relations. However, the
Board has long taken the position that it will better effectuate the purposes of
the act "not to exercise its jurisdiction to the fullest extent possible under the
authority delegated to it by Congress, but to limit that exercise to enterprises
whose operations have, or at which labor disputes would have a pronounced im

pact upon the flow of interstate commerce."
For many years, the question of where to draw the line necessarily turned upon

the facts of each case as it came before the Board for decision. But early in
the 1951 fiscal year, after long study of the pattern emerging from past de

cisions, the Board issued a series of unanimous decisions setting forth more

precisely the standards to govern its future exercise of jurisdiction. . . .

The promulgation of these standards had been inspired by an inter
office feud which had repercussions in the second session of the 81st

Congress. Under the Taft-Hartley Act, Congress in an effort to make
the Board more like a court had made the position of General Counsel
a statutory office, vested with independent power to investigate charges
of unfair labor practice and issue complaints. The first incumbent of
this office, Robert N. Denham, announced that his policies would be to
enforce the Act to the fullest extent which the Congress had authorized,
and he pursued this policy so vigorously as to become the bete noir of
several labor organizations.
Meanwhile, however, the Board members dismissed a number of cases

on the ground that, while the Act did confer jurisdiction, discretion sug
gested that they should refuse to pass on the merits because the impact
on interstate commerce was relatively insignificant. Accordingly, when
in 1950 the General Counsel opposed a reorganization plan sent to Con
gress by President Truman which would have had the effect of abolish
ing his office, the Board Chairman, in Congressional hearings on the
plan, testified that the General Counsel was refusing to acquiesce in

68 Reuther, Report to the Sixteenth Const. Convention of the CIO 48 (1954).
69 16 N.L.R.B. Rep. 15 (1951).
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the decisional policy of the Board by continuing to issue complaints in
cases which he knew the Board would eventually dimiss on jurisdic
tional grounds.70 In rebuttal, Mr. Denham pointed out that the Board's
exercise of its jurisdiction was so capricious that its decisions afforded
no clear guide to the eventual fate of any complaint involving relatively
small companies.71 The Senate rejected the plan.
Subsequently, the Board, after a series of conferences in executive

session, decided to avoid the reproach of inconsistency not by looking to

the language of the statute as Denham had suggested, but by formulating
a set of uniform standards to govern the disposition of future cases. In

pursuing this practice in both the Herzog period and in the Farmer

period, the Board has exercised what appears to be rule-making power
without conforming to provisions of the Administrative Procedure Act
which require changes in substantive rules to be published in the Fed
eral Register before being put into effect so as to afford the bar and
other interested persons an opportunity to be heard on the changes pro
posed. Both the standards of 1950 and the standards of 1954 are ad

mittedly short of the jurisdiction as defined by Congress and hence rep
resent an avowed exercise of administrative discretion. The only differ
ence between the two approaches is that in 1950, because of dislike for
the General Counsel, the spokesman for organized labor applauded the
Board's action while in 1954 they decided to denounce it.

As Congress may not delegate the power to legislate to any adminis
trative body,72 it would seem that if the Board were really legislating
when it declined to hear a case coming within its statutory jurisdiction,
it would have been called to account by the courts. This has not hap
pened. In Haleston Drug Stores, Inc.13 the Board held that even though
the drugstore chain involved did interstate business, its operations
were primarily "local in character" and dismissed the complaint. On
review, before the Court of Appeals for the Ninth Circuit, it was argued
that, insofar as Section 10(b) conferred any discretion in the matter,
such discretion resided in the General Counsel and not in the Board.
The court, however, held that the Board's power to dismiss a complaint
on policy grounds was not affected by Section 3(d) which vests in the

70 Hearings on S. Res. 248, pp. 120, 121.
71 Id. at 178-179.
72 Schecter Corp. v. United States, 295 U.S. 495 (1935).
73 82 NXJRJ3. 1264, 23 LIUUM. 1659 (1949).
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General Counsel the exclusive power to determine whether to issue a

complaint.74
The question has never been squarely presented in any case which the

Supreme Court has undertaken to review. But, while supporting the
Board's most extreme exercise of jurisdiction in the past,75 the Court
has occasionally adverted without disapproval to the Board practice of

declining jurisdiction in cases within the scope of the Act. In N.L.R.B.
v. Denver Bldg. Council,16 the Supreme Court noted:

Even when the effect of activities on interstate commerce is sufficient to

impel the Board to take jurisdiction of a complaint, the Board sometimes prop
erly declines to do so, stating that the policies of the Act would not be effec
tuated by its affirmation of jurisdiction in that case.

Whether or not the effect of the Board's declining jurisdiction is to
create a "no-man's land" is still the subject of considerable debate and
the decisions of the courts have provided no definitive answer.77
In an address to a bar association, Mr. George Bott, then General

Counsel, expressed the view that excluded employers should be subject to
state regulation.78 His opinion, however, has been challenged on the
ground that the Board can only confer jurisdiction upon the states by
following the procedure outlined in Section 10(a) which provides for
an agreement ceding jurisdiction to a state agency whose organic law is
consistent with the Federal Act. Hence, it has been argued that the
mere refusal to hear a case cannot confer jurisdiction upon a state, for
the dismissal of the case is not an agreement to cede within the contem

plation of Section 10.
In the N.L.R.B. v. Capital Service, Inc.79 a United States court of ap

peals expressly reserved the question of whether or not a state court
would have jurisdiction to enjoin a secondary boycott if the plaintiff
had applied for and been denied relief by the National Board solely on

the ground that the effect of his operations on interstate commerce was

slight. The circuit courts in Michigan are in conflict on this question.
One court has granted an injunction against union pickets attempting to

74 Haleston Drug Stores, Inc. v. NL.RJ3., 187 F.2d 418 (9th Cir. 1951), cert, denied,
342 U.S. 815 (1951) ; accord, Progressive Mineworkers v. N.L.R.B., 189 F.2d 1 (7th
Cir. 1951).

T5 Howell Chev. Co. v. N.L.R.B., 346 U.S. 482 (1953).
� 341 U.S. 675, 684 (1951).
77 See 43 Georgetown L.J. 67 (1954).
78 Address to Ark. Bar Ass'n, 34 L.R.R.M. 78 (1954).
79 198 F.2d 20 (9th Cir. 1952).
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force unionization upon a non-union contractor because the National
Board under its announced policy would not have taken jurisdiction
and hence the state court was the only avenue of relief.80 In this par
ticular instance, the contractor had not actually invoked the jurisdiction
of the National Board but adduced evidence in the state court which
revealed that its business was such that under the new rules resort to

the National Board would have been a futile gesture.
In another Michigan circuit, however, an automobile dealer sought

relief against picketing similar to that in a case in which he had success

fully invoked the jurisdiction of the NLRB under the old standards.
Under the modified standards of 1954, however, it appeared that the
Board would no longer exercise jurisdiction. In this case it was also
conceded that the activity complained of was a violation of the law of

Michigan as well as the Taft-Hartley Act. The circuit court, neverthe
less, declined to grant any relief, and in a lengthy opinion81 reviewing
the authorities observed that:

Congress having legislated upon the propriety of the labor practices here in

volved and having given jurisdiction to enforce its legislation to the National
Board and having expressly provided in Sec. 10-A the one method by which the

jurisdiction which it has taken from the states, can be ceded back to them,
there is no room for implying that Congress intended that the Board, by mere

inaction or by refusal to exercise the jurisdiction which Congress has given it, can
reinvest with jurisdiction the states and their courts.

The New York courts have reached a similar result in a case where
the state labor board took jurisdiction over a taxicab company in an

unfair labor practice complaint at a time when the National Board was

refusing to exercise jurisdiction over such enterprises.82 The question is
still an open one in many jurisdictions, for in a recent opinion of the

Supreme Court reversing a judgment of the Alabama Supreme Court, it
was stated:

. . . the Court does not pass upon the question suggested by the opinion below
of whether the state court could grant its own relief should the Board decline
to exercise its jurisdiction.83

It was scarcely necessary to point out that the effect of the pre-emption
doctrine in this field has not only been prolific litigation on purely juris
dictional questions, but denial of relief to small employers, least equipped

�o Satin, Inc. v. Electrical Workers, 34 L.R.R.M. 2258 (Mich. Cir. Ct. 1954).
81 Universal Car Co. v. Ass'n of Ma<�inists, 35 L.R.RJVI. 2087 (Mich. Cir. Ct. 1954) .

82 Labor Bd. v. Wags Transp. System, 130 N.Y. Supp. 2d (Sup. Ct. 1954) .

83 Building Trades Council v. Kinard, 346 U.S. 933 (1954).
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to withstand the concerted pressures of powerful unions if their denial
of access to the National Board also precludes relief in the state courts.

During 1954, identical bills were introduced in the Senate and House,
respectively, by Senator Tenner of Indiana and Representative Smith of

Virginia, which would have cured this situation.84 These bills were short
and to the point, providing that in the absence of express statutory
language depriving the states of concurrent jurisdiction, an act should
not be construed as superseding state legislation not inconsistent there
with.
In the absence of such legislation as the Smith-Jenner bill, the asser

tion that the Board's limited policy of jurisdiction has created a twi

light zone in the field of federal-state jurisdiction is not completely base
less. In any case, however, it applies with equal force to the 1950
standards which current critics of the Board apparently found accepta
ble.
A more valid criticism of the new standards is that the test of dollar

volume, which is the governing factor in most cases, tends to place some

companies traditionally regarded as primarily subject to state jurisdic
tion (traction companies, power and light companies and other enter

prises whose rates are fixed by state utility commissions) under the
Federal Government so far as their relations with their employees are

concerned and, conversely, withdraws federal labor regulation from com

panies whose business operations are already regulated by other federal
bodies. Thus, from the standpoint of symmetry and tradition, there
seems little justification for the Board to decline to decide cases involv
ing small trucking companies interlining freight in interstate carriage,85
inasmuch as Congress has shown its concern with their operations by
requiring them to obtain certificates from the Interstate Commerce
Commission. Equally questionable is the disclaimer of jurisdiction over

small radio stations86 whose licensing and broadcasting is regulated by
the Federal Communications Commission.
Wholly aside from the legal merits of the Board's new position on

jurisdiction, however, the notion that it was dictated by anti-union
considerations cannot be seriously entertained. It is true that disclaimer
of jurisdiction over small companies means that labor unions may be
hampered in their organizing efforts by their inability to obtain elections

84 S. 3745, 83d Cong., 2d Sess. (19S4) ; H.R. 8211, 83d Cong., 2d Sess. (1954).
85 Coast Freight Lines, 3S L.R.R.M. 1276 (19S4).
8� Hanford Broadcasting Co., 35 L.R.R.M. 1219 (1954).
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or to invoke remedies against refusals to bargain or other unfair labor

practices. But by the same token small employers who are the most vul
nerable to the high-handed tactics of powerful labor unions have no

legal recourse to the Board against such racketeering as exactions for
work not performed, a forced closed shop or the involuntary unioniza
tion of their working force by secondary boycotts, unless the boycott is
conducted on so broad a scale that the totality of the businesses affected
moves the Board to entertain a charge.87
If refusal of the Board to assert its fullest statutory jurisdiction were

prejudicial only to labor organizations, then it would seem that Mr.
Denham's jurisdictional policies should have received their approval.
Yet this was not the case. The late Senator Taft's comments on this
incident are illuminating:

The Chairman. Senator, you pointed out the attitude of the Board, as you
interpreted it, toward the enforcement of the law as it now exists. What com

ment would you care to make with reference to the attitude of the General
Counsel with respect to the enforcement of the law as now written?
Senator Taft. I think the General Counsel, as far as I can see, has been

fair in his selection of cases. I differ with him on the question, for instance, of
jurisdiction. I think he pushes interstate commerce beyond the point that I
would support it, however. I think that is a difficulty that is bound to be cor

rected by the Board as time goes on.

The Chairman. Does that indicate any effort to nullify the Act?
Senator Taft. No.
The Chairman. Or is it an action that may be interpreted as over-zealous?
Senator Taft. Overzealousness I think in extending it. I don't think his

action in this field is either prolabor or promanagement. In some cases the
labor people want the right to organize a small concern on the edge of interstate
commerce and he grants it to them, and in other cases the employer wants pro
tection against conflicting unions, or something of that sort, and he grants it
to them. I don't see that that indicates any prejudice one way or the
other. . . .88

Increase in Scope of Employer's Obligation to Bargain

One of the reproaches urged against the present Board in the CIO

Report is that the new Republican Board members took office with a

87 See Reilly Cartage Co., 35 L.R.RJVL 1292 (1954) and McAllister Transfer Co., 35
L.R.R.M. 1281 (1954) where the jurisdictional standards adopted seem to be in accord
with the direction of the court in Joliet Contractor's Ass'n v. NL.R.B., 193 F'.2d 833

(7th Cir. 1952). The court here said that in a secondary boycott the Board affected
measure the commerce impact on the basis of the aggregate operations of those affected

thereby.
88 Hearings on S. Res. 248, p. 35.
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"premeditated design to orient the Board's policy along pro-manage^
ment lines."89 It is somewhat paradoxical, therefore, to discover that
the present Board has developed two interpretations of the Act which
have caused more consternation in certain management circles than any
board pronouncement since the shortlived doctrine that unions had a

legal right to organize supervisory personnel and force employers to

bargain collectively with labor organizations of foremen.90
The cases referred to involved the construction of Section 8(a)(5)

which makes it an unfair labor practice for an employer to refuse to

bargain collectively with the representatives of the employees. At the
time this provision was adopted, fears were expressed that the Board

might construe it not merely as forbidding an outright refusal to deal
with the majority union, but also as empowering the Board to pass upon
the character of the proposals submitted during the bargaining negotia
tions. These fears were well grounded. From time to time, the old Board
handed down decisions that if employers made unreasonable proposals,
i.e., unpalatable from the union point of view, it was evidence of bad
faith and tantamount to a refusal to bargain.91 These policies persisted
until, finally, the Supreme Court in the Labor Board v. American Ins.
Co?2 held that the Board had no authority to sit in judgment upon the
substantive terms of a contract proposal or counter-proposal unless the
party insisting upon the proposal was attempting to force an illegal con
tract on the other party.
Along with the trend toward assessing the reasonableness of a bar

gainer's position, the Board also developed a set of procedural stand
ards, none of which is incorporated in the language of the statute itself.
In one comparatively early case, an employer proposed to grant a wage
increase but was vague on how it was to be distributed. The union de
manded the names, wage rates and classifications of the employees affect
ed. The employer refused on the ground that such information was con

fidential and should not be divulged. The Board held him guilty of
refusal to bargain.93 In another case where an employer argued that his

89 Reuther, Report to Sixteenth Const. Convention of the CIO 47 (1954).
90 See Packard Motor Co., 61 N.L.R.B. 4, 16 L.R.R.M. 43 (1945), overruling Mary

land Drydock, 49 N.L.R.B. 733, 12 L.R.R.M. 126 (1943). The Taft-Hartley amendments
put an end to this rule.

91 See N.L.R.B. v. Express Publishing Co., 128 F.2d 690 (5th Cir. 1942) ; N.L.R.B. v.

Whittier Mills Co., 123 F.2d 725 (5th Cir. 1941).
92 343 U.S. 395 (1952).
93 Aluminum Ore Co., 39 N.L.R.B. 1286, 10 L.R.R.M. 49 (1952), enforced, 131 F.2d

485 (7th Cir. 1942).



398 The Georgetown Law Journal [Vol. 43 : p. 372

wage scales were already higher than those of competitiors, the Board
also held that his failure to provide the union with information on his
competitors' rates was a violation of Section 8(a)(5).94
These doctrines were limited and lay dormant for a considerable

period. Impetus was given to their extension in the post-war era when
the United Auto Workers, CIO, called a strike at General Motors Cor

poration to enforce a demand for a continued rate of weekly pay despite
a work-week cut back of from 48 to 40 hours. The union attempted to
convert what was apparently an impasse on an economic issue into an

unfair labor practice strike, contending the company had broken the law

by refusing to let the union inspect its books, including the estimates
made by its engineers with respect to prices and the market for its pro
jected new models. The Board issued a complaint in this case but never
had occasion to pass on the merits of the matter as Walter Reuther, the
principal UAW bargainer, admitted publicly while the case was pending
that the charge had simply been a ruse to put the corporation over the
barrel. Nevertheless, the issuance of the complaint was denounced in
some quarters as an opening wedge to give unions consultative status

on such management problems as pricing, retooling, and scheduling of

production.
Such apprehension was not altogether groundless as the UAW�the

largest of the CIO unions�had for some years adopted resolutions at

its conventions demanding that the automobile industry be run not by
the individual companies but by a council in which management, the

union, and the Government should have an equal number of representa
tives.

Subsequently, the Board extended the doctrine of the early cases on

disclosure by holding that employers were under an affirmative statutory
duty to provide unions with relevant wage data. In Southern Saddlery
Co.,m it was held that, if an employer failed to document his inability
to pay plea, he should "at the very least" make a "genuine and sincere
effort to persuade the union to accept his position." There were, how

ever, some limits recognized by the old Board with respect to the cir
cumstances of the request for information. It held, for example, that
where failure to provide wage information existed, there must be some

showing that the requested information had some relevance to the de
mands formulated by the union,96 and that the request should not be

94 Sherwin Williams Co., 34 N.L.R.B. 651, 9 L.R.R.M. 27 (1941).
95 90 N.L.R.B. 1205, 26 L.R.R.M. 1322 (1950).
96 Pool Mfg. Co., 70 N.L.R.B. 540, 18 L.R.R.M. 1364 (1946).
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unreasonable in the sense of putting an employer to great expense and

difficulty in collecting it.97 Moreover, implicit in cases involving re

fusals to supply a union with data on a company's financial position was

the fact that such request was relevant only if the employer contended
that it was financially unable to meet a wage demand.
None of these cases on disclosure of information ever reached the

Supreme Court. Hence, had the new Board really been disposed to re

orient the administration of the Act along management lines, it might
well have repudiated these precedents on broad legal principles. The
word "bargaining," of course, implies an arms-length relationship. Hence,
the notion of a duty on the part of one bargainer to supply informa
tion to the other is an anomaly. The duty of disclosure is one which
the courts have recognized as incidental only to a fiduciary relationship.
The new Board, however, has greatly enlarged the duty of disclosing

management information. In Whitin Machine Works98 the question was

whether or not the particular information requested was really relevant
and necessary to iron out the issues raised at the bargaining table. The
Board took the position that, in any event, the union should get the data
and that the Board, henceforth, would not attempt any nice distinctions
between relevant and irrelevant information. Two subsequent cases re-

enforced this doctrine.99
A similar extension in the doctrine requiring disclosure of financial

information was announced in the Truitt Mfg. Co. case, decided in the
latter part of 1954.100 Here the employer had explained his unwilling
ness to grant a wage demand, not on financial inability to meet it, but
on the ground that the requested increase would jeopardize his "com
petitive position." He substantiated this explanation by evidence that
he was already paying the prevailing wage scale in the labor market
area and by data on orders which had been lost to other employers who
had underbid him. Nevertheless, the Board said that this was not

enough. It found that the employer was actually under a duty to pro
vide the union with financial data to prove that it would be impossible
for him to remain in business with any prospect of meeting competition
if he gave the increase. While the Board disclaimed any intent to re

quire the employer to accede to the union's wage demands if he had

97 Cincinnati Steel Castings Co., 86 N.L.R.B. 592, 24 L.R.R.M. 1657 (1949).
98 35 LJR..R.M. 1251 (1954).
99 F. W. Woolworth Co., 34 L.R.R.M. 1319 (1954) ; Skyland Hosiery Mills, 34 L.R.R.M.

1254 (1954).
100 35 L.R.R.M. 1150 (1954).
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failed to substantiate his economic position, it is obvious that this may

be its long-range effect. Under this doctrine, many employers will be

tempted to bow to excessive wage demands rather than reveal financial
data which might be valuable to their competitors.
Another holding by the new Board which has brought about even

greater concern in the business community was the 4-1 decision in Rich

field Oil case101 declaring unions had a right to bargain about employee
participation in stock purchase plans.
Like the disclosure cases, the thinking of the present Board members

in reaching this result had been shaped by the reasoning of their prede
cessors. Soon after the Taft-Hartley Act had passed, the Board held
in Inland Steel Co.102 that an employer was under a duty to bargain with
unions on a pension and retirement plan, even though the benefits to be

paid to the majority of the employees in the bargaining unit would not
be operative until many years after the expiration of the collective bar

gaining contract. This decision was upheld in the Court of Appeals for
the Seventh Circuit and certiorari was denied by the Supreme Court.103
While prophetically criticized as a charter for putting unions into the
business of banking and insurance, it can be defended from the stand

point of statutory construction. When the Hartley bill was being formu
lated by the House, its authors adverted to the possibility that the Board
would eventually reach a decision of this sort, and sought to forestall it

by adopting a definition of collective bargaining which would have ex

cluded compulsory bargaining on pensions. The Taft bill which was

adopted by the Senate contained no such restrictive language, and, in
conference, these provisions of the House bill were rejected. Thus, in
the light of this history and the fact that pensions may be an element
of compensation, the Board could with some logic hold that this was a

subject encompassed by the duty to bargain on "wages, hours, and other
conditions of employment."
In 1953, the Oil Workers Union, CIO, at one of the refineries of

the Richfield Oil Company demanded the right to bargain about a stock

purchase plan. Under a company plan, its employees were encouraged
to purchase a certain interest in its stock each month by authorizing pay
roll deductions which the company matched. The company took the

101 34 LJ8..R.M. 1658 (1954).
102 77 NL.R.B. 1, 21 L.R.RJVI. 1310 (1948).
103 Inland Steel Co. v. N.L.RJ3., 170 F.2d 247 (1948), cert, denied, 336 U.S. 960

(1949).
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position that, since title to the stock conferred the normal right of a

stockholder to some voice in the management of the enterprise, its stock

purchase plan could not properly be regarded as "a condition of em

ployment." The Board, however, took a contrary view.
In the Richfield decision, the entire Board participated with only

Member Beeson, one of the three Eisenhower appointees, dissenting. The
Beeson dissent, however, indicates the significance of the decision. He

pointed out that, because of the exclusion of supervisory personnel from
the Act,
... a union is prohibited from insisting on bargaining with respect to the selec
tion and duties of management representatives, regardless of their incidental
effect on the working conditions of the employees.104

Accordingly, he argued, "as the selection and functions of representa
tives of the owners are beyond the statutory limits of compulsory bar

gaining, certainly the determination of the very owneship [sic] of the

company, involved in a stock purchase plan, cannot be included in the

required bargaining area without violating the intent of Congress." He
also noted that the effect of the decision would be to project the union
into the "inconsistent dual role of representing employees as workmen
interested in better wages . . . , and at the same time representing those
employees ... as stockholders interested in higher dividends. . . ." He
remarked that, under the decision, a labor union would be able to obtain
domination over a controlling number of shares, thereby prejudicing the
status of the other stockholders. After making this observation, he said:

In fact, would not the inevitable step in required bargaining on a stock pur
chase plan be a demand for a seat on the board of directors to protect the in
terests of the employee-stockholders? If such an eventuality occurs we should
have moved very close to the European institution of codetermination, where,
by law, employees are represented on the board of directors with an equal voice
in management decisions.105

The majority's answer to these contentions was that because the em

ployer made a matching contribution to the employees purchasing stock,
the plan, like wages, conferred an emolument of value. In addition to

citing the Inland Steel case, the Board also relied on Weyerhaeuser Tim
ber Co.,108 and United Shoe Machinery Co., Inc.107

104 34 L.R.R.M. 16S8, 1663 (19S4).
1()5 34 L.R.R.M. 16S8, 1664 n. 24 (1954).
106 87 N.L.R.B. 672, 25 L.R.R.M. 1163 (1949).
107 96 N.L.R.B. 1309, 29 L.R.R.M. 1024 (1951).
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Neither of these two decisions, it is submitted, were controlling prece
dent, even assuming that they were correctly decided.108 In the Weyer
haeuser case, the old Board, pursuing its tendency to stretch Section
8(a)(5), had held that where a company maintained a cafeteria for
the convenience of employees, the union had a right to bargain over the

prices of the various items on the menu. The United Shoe case came

somewhat nearer to the issue because distribution of company stock
was involved. In that case, however, a controversy arose out of the
operation of a company policy of giving any employee, upon comple
tion of 25 years of continuous service, a bonus of 10 shares of stock.
The complaint issued because the company had refused to give one em

ployee his stock after the completion of the 25 years, on the ground
that his service had been broken by his participation in a strike. There

upon, the union moved to force the company to give the stock to the

employee and to bargain over the method of awarding the stock bonus
in the future. In this case, the only defense interposed by the com

pany was that the distribution of stock was a gratuity. But, as it had
been established in decisions construing the Wage-Hour Act that a bonus
which bore a definite relationship to years of service or the quantity of

output was "wages," the Board held that the company had a duty to

bargain and to refrain from discrimination with respect to payment of
the bonus.
In the Richfield case, however, participation in the stock purchase plan

was optional, and while there are obvious resemblances between that
case and United Shoe, the Board might well have relied on the distin

guishing aspects of the later case had it wished to avoid a result which

might set off a trend toward transplanting "Mitbestimmung" to the
American industrial scene.

Conclusion

The foregoing analysis, lengthy as it is, of the major decisions of the
new Board which have been the subject of controversy fails, of course,
to give a complete picture of all the developments which have occurred

during the Eisenhower Administration. It does reveal, however, that the
new Board has been, if anything, over cautious and conservative in fail

ing to eradicate from the body of Board precedent certain lines of de

cision, particularly in the secondary boycott field, which are inconsist
ent with the purposes of the Taft-Hartley Act and with many judicial
decisions.

108 Neither decision was ever reviewed in the courts.
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It also indicates the complete absence of any anti-union pattern, even
in the decisions most violently assailed by CIO and AFL spokesmen.
It is unfortunate that space does not permit a description of some of the
positive accomplishments of the new Board, both in the field of internal
procedure and expedition of Board business. From the standpoint of
the bar, however, the present Board, being entirely composed of lawyers,
is a much more satisfactory body to practice before than it has been for
many years.
After the passage of the Taft-Hartley Act, an unfortunate tendency

developed to deny oral argument even in complaint cases with the result
that many litigants felt that the final outcome of a case depended more

on the accidents of staff assignment than any mastery of the issues by
the Board members themselves. It is now the practice of the Board to
grant oral arguments in all complaint cases which seem to present real
issues, either factual or legal. Moreover, the decisions themselves, pos
sibly because there are more dissenting opinions, indicate a great amount
of personal study of the issues involved, by all the present Board mem

bers, and the clarity of language in many cases accords with the stand
ards of opinion-writing in well respected appellate courts.
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NOTES
THE COERCIVE CHARACTER OF EMPLOYER SPEECH:

CONTEXT AND SETTING

In the Labor Management Relations Act of 1947,1 Congress itself

sought to take in hand the problem of employer speech that had arisen
under the prior law. The fruits of this undertaking have not been wholly
uniform. Some aspects of the problem doubtless have been clarified.

Others, however, remain uncertain and controversial. Little aided by the

statutory mandate, the process of their solution remains rent by ap
proaches that vary as widely as they did before.
The mainspring of the problem is obvious. An employer who elects

to address his labor views to his own employees occupies a necessarily
troublesome status. As a person, he enjoys a right of free speech. As
an employer, he is subject to federal regulation which prohibits him from

interfering with, restraining or coercing his employees in the exercise of
their rights of self-organization and collective bargaining. Accordingly,
if an employer chooses to speak to his employees on the subject of labor-
management relations, the right guaranteed to him as a person must be
considered in conjunction with the obligations imposed upon him as an

employer. For here he is not a mere advocate remitted to appeals of
reason and sentiment; he enjoys also substantial economic power over

those whom he seeks to persuade. Should this power in fact be exer

cised in a forbidden manner, of course there need be little consideration
of freedom of speech. Instead, the law simply punishes an unfair use

of economic advantage which takes the completed form of discharge,
discrimination or the like. But what may or should be done when such
action is merely threatened, or promised or intimated, or, more vexing
still, when the employer ostensibly relies on persuasion alone but speaks
against the background of a power which is emphasized by the very views
which he expresses?
In the course of the administration of the Wagner Act, a number of

specific questions bearing on this general problem were raised and partly
answered. Is any labor-management speech by an employer to his em

ployees inherently coercive? If not, what standards may and should be
adopted to determine when employer speech of this character does
amount to coercion? Must the words themselves express a promise

1 61 Stat. 136 (1947), 29 U.S.C. �� 141 et seq. (19S2).

405
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or a threat, or may apparently neutral words be set against the back
ground of previous employer conduct in order to determine their true

character and meaning? If they may, how much of the employer's con

duct is relevant�his entire labor or union background, or simply the
unified course of conduct which led to the speech in question? Finally,
what restrictions on the place and time of employer speech are permissi
ble and justified on the basis of the prohibition against unfair labor

practices? May an employer speak to his employees on company time
and property? If he does so, what opportunity, if any, must he accord
to the union for reply?
Questions such as these admitted of no easy solutions by the courts

or the NLRB. With the enactment of Taft-Hartley, therefore, Congress
turned its own hand to the matter, and included in that Act a so-called

"free-speech clause," Section 8(c).2 This contribution�it can hardly
be deemed a complete answer�to the solution of the problems raised
under the former law is framed in the following terms:

The expressing of any views, argument, or opinion, or the dissemination

thereof, whether in written, printed, graphic, or visual form, shall not consti
tute or be evidence of an unfair labor practice ... if such expression contains
no threat of reprisal or force or promise of benefit.

Whatever its more precise meaning, this language obviously confers
a statutory right of employer speech. But this is not the problem. For
there is today a tendency to assume an underlying constitutional guar
antee of at least some employer speech of a partisan character. While it

may well be that this assumption is grounded more, perhaps, on gen
eral acquiescence than on any indisputable judicial pronouncement,3 its

2 61 Stat. 140 (1947), 29 U.S.C. � 158 (1952).
3 See Thomas v. Collins, 323 U.S. 516, 537 (1945) and Labor Board v. Virginia Power

Co., 314 U.S. 469 (1941), 319 U.S. 533 (1943). The difficulty springs from the fact

that the language of the Virginia Power opinion is extremely ambiguous while that of the

Collins case is dicta. Both decisions should be compared with earlier cases which appar

ently laid some stress on a requirement of neutrality. Labor Board v. Link-Belt Co.,
311 U.S. 584 (1941) ; LA. of M. v. Labor Board, 311 U.S. 72 (1940) ; Labor Board v.

Pacific Lines, 303 U.S. 272 (1938) ; Texas & N.O.R. Co. v. Ry. Clerks, 281 U.S. 548

(1930). Compare also N.L.R.B. v. Fedarbush Co., 121 F.2d 954 (2d Or. 1941) and

N.L.R.B. v. Ford Motor Co., 114 F.2d 905 (6th Cir. 1940).

Perhaps the strongest argument for the existence of the right is one based not on precedent
at all but rather on the weaknesses inherent in the contrary proposition that all partisan
remarks of an employer must necessarily be coercive. In any case, the prevailing view

clearly extends the right of free speech to non-coercive expressions of employer opinion
even though expressive of anti-union convictions. N.L.R.B. v. Corning Glass Works, 204

F.2d 422 (1st Cir. 1953) ; N.L.R.B. v. J. L. Brandeis & Sons, 145 F.2d 556 (8th Cir. 1944) ;

Jacksonville Paper Co. v. N.L.R.B., 137 F.2d 148 (5th Cir. 1943) ; N.L.R.B. v. Holly
wood-Maxwell Co., 126 F.2d 815 (9th Cir. 1942).
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effect, nonetheless, is to relegate this aspect of Section 8(c) to a re

confirmation of an admitted constitutional guarantee. Neither is there

any substantial disagreement on the abstract limits of the right; Section

8(c) provides clearly that expressions are not privileged where they
contain some "threat of reprisal or promise of benefit." Rather, it is
the practical application of the law to concrete expressions in concrete

circumstances that has caused dissension. Confronted with the neces

sity of determining whether employer speech of a given type or in a given
set of circumstances is protected as free speech or prohibited as an unfair
labor practice, those who readily agree on the abstract existence and limits
of the right promptly part company to battle for clearly inconsistent
standards of prohibition.

So long as attention is confined to words alone, measured by their
literal meaning and removed from their context, the circumstances of
their communication or the opportunity for reply, the differences of view
are not pronounced. The statutory terms "promise of benefit" or "threat
of reprisal or force" were designed, overtly at least, to furnish a scheme
that would delimit more precisely the areas of proscribed and privi
leged speech than did the prior general standards of coercion, interfer
ence, or restraint available under the Wagner Act.4 To the extent that
these terms have been applied to simple words, separate and apart from
conduct or environment, the result has been a considerable clarification.
The cases, to be sure, are numerous and the distinctions they exhibit
often very subtle.5 Yet the process remains primarily one of categoriza
tion, of fitting given words on the basis of their literal meaning into
designated statutory categories.6 Although it frequently calls for seman
tic refinement and discretion, the inquiry is too limited in scope to cause

any extensive searching of the administrative or judicial conscience for
the justification of its results.
Where difficulty has persisted has been in situations where some

thing more than mere words has come into issue: where words merge

4 41 Stat. 491 (193S).
5 Thomas Bros. Wholesale Produce, 79 N.L.R.B. 982, 22 L.R.R.M. 1467 (1948) (dis

tinction between threats and statements of opinion protects employer remark that he
would "like" to mount machine guns on his trucks and "blow the damned union people
to hell") ; Mylan-Sparta Co., Inc., 78 N.L.R.B. 1144, 22 L.R.R.M. 1317 (1948) (distinc
tion between threats and mere prophecies protects remark that unionization would ulti
mately lead to loss of employment).

6 A good example of this sort of categorization is Gazette Publishing Co., 101 N.L.R.B.
1694, 31 L.R.R.M. 12S7 (19S2).
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into a course of conduct or where they are uttered at such a time and

place that it is difficult for opposing views to obtain an equally favora
ble distribution. This is the area, therefore, to which discussion will
be directed. The term context will be used to denote the course of con
duct in which the speech is delivered; the term setting for the environ
ment of communication and reply. Neither term pretends to be de

scriptive. They are simply suggested as more convenient tools than
those commonly employed, the intention being to avoid so far as pos
sible words that may have acquired, through controversy, and overtone
of emotion or bias.

Context as a Limitation on Speech

Actions, by an old saw, speak louder than words. When both are

known, reading words against the background of the course of conduct
from which they arose is a normal and, more often than not, a sound

interpretative approach. When the speaker has power over his auditors
that can manifest itself in further, future action, reading the two to

gether is likely to prove not only an accurate theory of interpretation, but
a matter of vital self-interest as well. And what is true of the auditor
is equally true of a tribunal seeking to protect his interests. It, too, will
be properly concerned with more than words alone; justly and logically,
the whole course of the speaker's conduct as well as the words he em

ploys may be considered in order to discover the true character of what
he says.
As a mode of interpretation, the National Labor Relations Board early

recognized the necessity for viewing an employer's speech in the light of
the totality of his conduct.7 This approach served generally to limit the
area of permissible speech by coloring otherwise neutral declarations
with the filter of circumstance, and it was not at this time a specifically
constitutional criterion. Yet with the decision of the Supreme Court in
Labor Board v. Virginia Electric Power Co.? "course" or "totality" of
conduct became a question of immediate constitutional pertinency. This
case concerned bulletins and speeches of company officials which were in
themselves designedly weighted towards neutrality. The record, how
ever, disclosed other acts of the employer, including a number of dis
criminatory discharges, that stood on quite a different footing. The case

was remanded because it did not clearly appear whether the Board had

7 3 N.L.R.B. Rep. 60 (1938) .

8 314 US. 469 (1941).
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considered the speech at issue in the light of these additional acts.9
But in remanding, the Court grasped the opportunity to advise upon
the propriety of determining the character of speech by placing it in
the setting of other actions of the employer that constituted its back

ground.
. . . conduct, though evidenced in part by speech, may amount, in connection
with other circumstances, to coercion within the meaning of the Act. . . . And in

determining whether a course of conduct amounts to restraint or coercion,
pressure exerted vocally . . . may no more be disregarded than pressure exerted
in other ways.10

Whether this decision actually recognized a constitutional right of
employer speech is difficult to determine from the opinion itself, since
the result may be explained on the lesser ground that the speech in

question did not transgress the terms of the Act.11 Yet the reference to

course or totality of conduct was important. Similar language had been
used by the Court before12 and later was to be employed in an analo

gous setting.13 In any case, after the Virginia Power decision, there
was no doubt that course of conduct was one basis, at least, that could
validly sustain restrictions on employer speech.
Technically, a distinction may be discerned between "totality" and

"course" of conduct. The former embraces all the employer's activities,
including his labor or union background, as a basis for determining the
character and effect of his speech. The latter, on the other hand, is
considerably more restricted and looks not to all acts, but only to a

series of interrelated acts proximately connected with the speech and
aimed in some measure towards a common end.
With reference to this distinction, the charge has been leveled against

the Board that originally it adopted the "totality" concept so enthusi
astically as to all but reassert a doctrine of inherent coercion.14 But
circuit court opinions were more cautious, and for some the practical

9 Id. at 479.
10 Id. at 477.
11 Id. at 479. But see Thomas v. Collins, 323 U.S. 516, 537 (1945).
12 I.A. of M. v. Labor Board, 311 U.S. 72, 79 (1940).
13 "[I]t has never been deemed an abridgement of freedom of speech ... to make

a course of conduct illegal merely bcause the conduct was initiated, evidenced, or carried
out by means of language . . Giboney v. Empire Storage Co., 336 U.S. 490, 502
(1949).

14 Sen. Rep. No. 105, 80th Cong., 1st Sess. 23-24 (1947) ; Kovar, Re-Appraisal of Em
ployer Free Speech, 3 De Paul L. Rev. 184, 188-189 (1954).
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application of the constitutional concept of the Virginia Power case

apparently required a single and integrated course of conduct.15 Since

speech integrated into a course of conduct is difficult to sever for

separate, privileged treatment, this would accord with the argument that
would preserve speech from restriction where it is separable from other
action.36 It also expressed the original view of the Senate Committee
which framed Section 8(c) with respect to the problem of employer
speech and the "all the circumstances" language which appeared in the
Senate version of that provision.17 Finally, note should be taken of the
fact that, except for several circuit court decisions,18 the test of em

ployer speech in unfair practice cases has been not its actual effect but
its nature. Whether the speech actually does coerce or not is immaterial,
if it is likely to have that effect.19 Practical considerations may have

prompted the adoption of this standard, but the result has been to in
sert into the cases a certain moral overtone. The employer is not held

absolutely for the effect of his speech; rather, he is responsible only for
the character and tendency of the remarks themselves, something over

which he presumably has a measure of control.
In this connection there is an obvious difference in the standard of

employer responsibility between "totality" and "course" of conduct. It
is not harsh to condemn certain speech as an unfair labor practice when
it constitutes a present part of a continued, integrated course of coercive
conduct; but there are many who would think it so if the basis of the

finding is past, unrelated acts or general anti-union background�some

thing perhaps left long behind and beyond effective retraction.

Nevertheless, it is difficult not to conclude that the requirement of a
single and integrated course of conduct suffers from a difficulty common

to a number of concepts in this field. Theoretically, it is eminently
sound; practically, it is not very realistic. If the object is to protect
against speech of a coercive character, the tribunal that fails to view

15 See Budd Mfg. Co. v. N.L.R.B., 142 F.2d 922 (3d Or. 1944) ; N.L.R.B. v. J. L. Bran
ded & Sons, 145 F.2d 556 (8th Cir. 1944).

16 "[I]f the employer's speech is associated with discriminatory discharges or mtimi-

dation, the constitutional remedy would be to stop the evil, but permit the speech if the
two are separable; and only rarely and where they are inseparable to stop or punish
speech or publication." Thomas v. Collins, 323 U.S. 516, 547 (1945) (concurring opinion) .

17 Sen. Rep. No. 105, 80th Cong., 1st Sess. 35 (1947).
18 N.L.R.B. v. New Era Die Co., 118 F.2d 469 (7th Cir. 1942) ; N.L.R.B. v. Clarks

burg Pub. Co., 120 F.2d 976 (4th Cir. 1941).
19 N.L.R.B. v. Aintree Corp., 132 F.2d 469, 472 (7th Cir. 1942), cert, denied, 318 U.S.

774 (1943) (reasonably likely to restrain).



1955] Notes 411

speech much as the employees themselves are likely to view it is skating
on thin ice indeed. In most situations, the employee-auditor of em

ployer speech is not likely to interpret the opinions to which he is sub

jected solely in terms of the employer's present and integrated course

of conduct, if any such thing exists. He will be moved instead by the

employer's whole union background as he knows it and by other acts,
performed at other times and concerned with other matters, so long as

they reveal bias and a willingness to act accordingly. These other acts

are past and finished, and it is no longer possible to "stop the evil, but
permit the speech."20 The evil is the speech itself, when viewed�as it
should be viewed�against all those acts and circumstances which con

stitute its background.
Whatever its correct resolution, however, this discussion of how much

of the employer's course of conduct is relevant remains significant only
so long as application of the doctrine in some form is permissible. Yet
with the enactment of Section 8(c), use of the doctrine in any form
has become a matter of doubt. The consequence has been to raise seri
ous misgivings on the adequacy of available standards for the determina
tion of many issues of employer speech.
As far as its express language goes, Section 8(c) says nothing about

whether speech should be read in the light of surrounding circumstances
or read alone. It states simply that arguments, views and opinions
neither constitute nor evidence an unfair labor practice when they con

tain no promise of benefit or threat of force or reprisal. On the one hand,
it is possible to imply, with proper emphasis on the word "contain," that
the threat or promise must inhere in the very words of the arguments,
views or opinions. On the other, it may reasonably be contended that the
coercive "content" of an expression does not depend in fact or law solely
on the literal meaning of the words, independent of the circumstances in
which they are uttered, but may be created by the extrinsic force of their
environment.
The legislative history of Section 8(c) scarcely determines which

method of interpretation Congress intended to be used. Faced with
alternative versions of the section which would have settled the issue,
Congress rejected both. The Senate version expressly recognized the
materiality of factual context. It read:

The Board shall not base any finding of an unfair labor practice upon any
statement of views or arguments ... if such statements contain under all the

20 Thomas v. Collins, 323 U.S. S16, 547 (1945) (concurring opinion).
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circumstances no threat ... of reprisal or force, or offer ... of benefit. [Empha
sis supplied.]21

On the other hand, the House version was framed in terms which were

apparently designed as a complete rejection of the Virginia Power doc
trine :

. . . [T]he following shall not constitute or be evidence of an unfair labor prac
tice . . .

(1) Expressing any views, argument, or opinion ... if it does not by its
own terms threaten force or economic reprisal. [Emphasis supplied.]22

Had either of these versions prevailed, little problem of interpretation
would have remained. Nevertheless, the issue was compromised by the
simple, if unenlightening, expedient of dropping both qualifications of

"contain," Senator Taft explaining that the Senate phrase "under all
the circumstances" was ambiguous and susceptible to a construction that
would circumscribe too closely an employer's right of free speech.23 The
result, intent-wise, is muddled, although it remains possible to argue
some measure of retreat from the original effort of the Senate Commit
tee to "freeze" the Virginia Power decision into statutory law.24
A clearer sign of Congressional intention to restrict the limitations

imposed upon employer speech arises from the parallel "evidence" pro
vision of Section 8(c). Giving the subsection a dual effect, the result
of this provision is to prohibit not only a finding that speech carrying
no promise or threat constitutes an unfair labor practice, but also the
use of such speech as evidence that some other act amounts to an unfair

practice.
The expressing of any views, argument, or opinion . . . shall not constitute

or be evidence of an unfair labor practice ... if such expression contains no

threat of reprisal or promise of benefit. [Emphasis supplied.]

Strictly speaking, there is, of course, a distinction between setting
speech in a background of other acts in order to determine the charac
ter of the speech, and using speech as evidence of the character of other
acts. Yet the two processes are in practice related and will overlap in
some degree. More important, the evidence provision unmistakably in-

21 Sen. Rep. No. 105, 80th Cong., 1st Sess. 35 (1947). Of course, as mentioned before,
"under all the circumstances" was understood to mean a related course of conduct, not

totality of acts and background.
22 H.R. Rep. No. 245, 80th Cong., 1st Sess. 54 (1947).
23 93 Cong. Rec. 6443 (1947).
24 93 Cong. Rec. 3837 (1947).
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dicates a legislative purpose to restrict sanctions on employer speech
which may be read over into the course of conduct problem as well.

Prohibiting the use of speech as evidence of an unfair labor practice
was far and away the most controversial feature of Section 8(c) at the
time of its enactment. The origin of the provision was in the House.

Indeed, the Senate Report had remarked, casually enough, that "The
Board, of course, will not be precluded from considering such [non
coercive] statements as evidence."25 The conferees, nevertheless, were

persuaded by the House argument that to use an employer's non-coercive

speech as evidence from which other acts might be found unlawful is
to penalize his exercise of the right of free speech, and to prevent him
from expressing any views at all.26 In answer to the contention that
such a prohibition on the use of speech to prove intent would be an

anomaly in the law of evidence, Senator Taft explained that the sub
section covered only views, arguments and opinions, not instructions,
directions or other statements that might be deemed admissions under
ordinary rules of evidence.27
What, then, has been the effect of Section 8(c) on the admissibility of

the employer's course of conduct in the interpretation of his speech? One

possible view is that speech can be held coercive only if it is so by its
own terms. Section 8(c) forbids the setting of speech into context for
the purpose of judging other acts; therefore, runs the argument, neither
may it be set into context for the determination of its own character.
Had the original House draft of the section been enacted, this would
have been the required result, for the law would then have permitted
all speech that did not "by its own terms" contain some promise of bene
fit or threat of force or reprisal. This terminology, however, was re

jected. And while the legislative history is, in this instance, not very
conclusive, the fact that the House draft of Section 8(c) was otherwise
substantially adopted lends weight to the contention that an interpreta
tion which forbids any consideration of conduct is unduly narrow. In
any case, it is questionable logic to argue from the restriction on the
use of non-coercive speech as evidence to a limitation on the means for
determination of coercive content.
A second approach to the effect of Section 8(c) on course of conduct

would be to balance the apparent restrictive intent against the absence
of express language to carry that intent into effect. The result would

25 Sen. Rep. No. 105, 80th Cong., 1st Sess. 24 (1947).
2� H.R. Rep. No. 245, 80th Cong., 1st Sess. 33 (1947).
27 93 Cong. Rec. 6444 (1947).



414 The Georgetown Law Journal [Vol. 43 : p. 405

allow for an implied limitation that permits some consideration of sur

rounding circumstances short of full course of conduct as it existed prior
to Taft-Hartley. On the surface, this is a persuasive position. It admits
Congressional concern, but raises also the fact that Congress, had it

wanted, could easily have foreclosed consideration of context entirely
by adopting the original House terminology, just as it adopted that ter

minology to prevent the use of non-coercive speech as evidence. The

difficulty is that any assertion of a definite legislative intent in this field
is debatable, while an effort to frame the intention itself amounts to

little more than pure speculation.
But there remains still another possible view. This is, quite simply,

that Section 8(c) need not affect the propriety of referring to context
at all. Congress, to be sure, refused to extend express statutory sanc

tion to the use of course of conduct. Yet it also refused to reject it and
enact its opposite. Logically, this would seem to leave the law on the

subject precisely as it was before Taft-Hartley. More important, since

speech neutral in its terms may be highly coercive because of the fac
tual context in which it is uttered, to ignore context is to endanger those
very employee rights which the Act elsewhere protects.28 Perhaps the
answer to this is that there is no requirement that congressional enact
ments be completely consistent either in logic or policy. Nonetheless,
conflict should be avoided when possible. Where, as here, a reasonable
doubt exists as to the meaning and application of a particular provision,
what considerations preclude an interpretation that would resolve the

uncertainty and harmonize the statutory scheme? That a constitutional

right may ultimately be involved is no doubt true. But there is no con

stitutional right of coercion, and speech in a course of conduct may be
as much an instrument of coercion as the acts into which it merges.
Among these possible views, the Board, surprisingly enough, has aban

doned the third and apparently wavered somewhat closer to the first
than to the second. Immediately following the enactment of Taft-Hartley,
it announced that under that Act a "non-coercive speech" could no longer
be held to violate the act because at other times, and on other occasions,
the employer has committed other unfair labor practices.29 "However,"

28 N.L.R.B. v. Kropp Forge Co., 178 F.2d 822 (7th Cir. 1949), cert, denied, 340 U.S.
810 (1950).

29 13 N.L.R.B. Rep. 49 (1948), citing Bailey Co., 75 N.L.R.B. 941, 21 L.R.R.M. 1112

(1948); Babcock & Wilcox Co., 77 N.L.R.B. 577, 22 L.R.R.M. 1057 (1948); Tygart
Sportswear Co., 77 N.L.R.B. 613, 22 L.R.R.M. 1052 (1948). The cases cited, however,
are not very express on the point.
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continued the Board, "words and conduct may be so intertwined as to

be considered a single coercive act."30 Speech uttered in connection with

interrogation is probably the obvious example,31 but even so the scope
which the Board thus chose to allow itself is very restricted. True,
instances can be found where context has been considered.32 But these
situations are more indicative of the practical necessities imposed by
particular patterns of fact than of any conscious application of the doc
trine of course of conduct. And in a negative way they frequently in
timate the extremes to which the restriction on the use of this method
of interpretation may be carried.
An administrative reading of Section 8(c) that precludes the admis

sibility of a relevant course of conduct would not be so singular if the
judicial construction of the Act corresponded. But apparently this is not
the case. A number of circuit court opinions have distinctly relied on

the concept, and, moreover, have occasionally slighted even the sup
posedly ironclad evidence provision.33 The Seventh Circuit in fact con
sidered the question at some length in N.L.R.B. v. Kropp Forge Co.,
and its statement there presents an excellent summary of the whole
problem.

It seems to us that in considering whether such statements or expressions are

protected by � 8(c), they cannot be considered as isolated words cut off from
any relevant circumstances. . . . [W]hen we consider the relation of the parties,
related statements and events and the background of the employer's action, we

30 13 N.L.R.B. Rep. 49 (1948).
31 Alliance Rubber Co., 76 N.L.R.B. S14, 21 L.R.R.M. 1221 (1948).
32 Where a distinction is drawn between threats and mere prophecies or statements of

opinion, some such consideration may well take place. See also Jefferson Co., 35 L.R.R.M.
1124 (1954) (character of other remarks at same meeting considered) and Cary Lumber

Co., 102 N.L.R.B. 406, 31 L.R.R.M. 1324 (1953) (speech in connection with requests by
employees for wage advances, assistance in fixing traffic tickets, etc.). Recent cases would
tend to indicate an increasingly liberal attitude on the part of the Board. Under these
decisions, it is at least apparent that speech may be considered in the context of surround
ing action without the two being so closely intertwined as to constitute a "single coercive
act." See Plastic Molding Co., 35 L.R.R.M. 1408 (1954) ; Cornell-Dublier Electric Corp.,
35 L.R.R.M. 1461 (1955) ; J. P. Stevens & Co., 35 L.R.R.M. 1549 (1955).

33 NL.RJB. v. Kropp Forge Co., 178 F.2d 822 (7th Cir. 1949), cert, denied, 340 U.S.
810 (1950) ; N.L.R.B. v. Fulton Bag & Cotton Mills Co., 175 F.2d 675 (5th Cir. 1949) ;
N.L.R.B. v. Gate City Cotton Mills, 167 F.2d 647 (5th Cir. 1948). As to the evidence
provision, see Indiana Metal Products Corp. v. NLJR.B., 202 F.2d 613 (7th Cir. 1953)
and Pittsburgh S.S. Co. v. N.L.R.B., 180 F.2d 731 (6th Cir. 1950), aff'd, 340 U.S. 498

(1951). These two cases interpret the evidence provision to mean that only unrelated
speech may not be used as evidence. This may properly be compared with the discussion
of integrated course of conduct earlier in this note.
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may find that this statement is part of a general pattern which discloses action
by the employer so coercive as to entirely destroy the employees' freedom of
choice and action.
To hold otherwise would nullify the guarantee of employees' freedom of

action and choice which Section 7 of the Act expressly provides. Congress in
enacting � 8(c) could not have intended that result.34

The alternative to this persuasive contention is a timid reliance
on elusive evidence of Congressional intent to support an interpretation
that endangers guaranteed employee rights. Such reluctance to utilize
the course of conduct concept, which is at once interpretatively sound
and practically necessary, hardly merits commendation. Perhaps course

of conduct can be applied with too broad a brush so as to encroach upon
speech that is properly protected. But circumstances and conduct are

frequently so relevant as to be essential to a correct determination. If

they are, they should be weighed and the decision made accordingly. To
refuse this kind of interpretation, as the Board has done, at least
until very recently, is certainly an anomalous position for an ex

pert administrative tribunal to assume. And the anomaly is even

more apparent in the light of the Board's own handling of the related

problem of contemporaneous context or setting.

Setting as a Limitation on Speech

The significance of setting�by which is meant the employer's exer

cise of his control over the time and place of employment to secure a

favorable environment for his remarks�is easily comprehended. The

employer by his status starts with a marked advantage. And even though
it is settled that this does not automatically foreclose his right of free
speech, there is good reason for regulation of the employer's speech at

the time and place of employment in order to prevent any increase of
his advantage and with it the danger of coercion. Were he to address
the same views to persons outside of his plant, he would be hard put
to compel the attention of his audience. Should he, therefore, be per:
mitted to enjoy the paid attendance of his employees to his remarks by
virtue of his control over their working hours? And would not the need
for regulation be still more compelling, if he also utilized his dominion
over the place of employment to prevent anyone else from having a

similar opportunity to make use of this most convenient and effective
forum?
The first concrete application of these considerations was made by the

34 178 F.2d 822, 828 (7th Cir. 1949).
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NLRB in the Clark Brothers case,35 decided in the interval between

Labor Board v. Virginia Power Co., and the passage of the Taft-Hartley
Act. The principle expressed was this: while employers are free to give
information and advice of a non-coercive nature to their employees, to
force them to receive it is to interfere with their freedom of choice as

guaranteed by the law. Restraint of this form of compulsion, it was

argued, was not restraint of speech; it was, rather, restraint merely of

the employer's power to insure the attendance of his paid and "cap
tive" audience. So far as the content of the speech itself was concerned,
the employer remained as free as before to say whatever he chose, pro
vided that what he said contained no greater degree of coercion than

that implicit in the employer-employee relationship.36
This, then, was the so-called "captive audience" doctrine. As first

applied by the Board, it was a sweeping test. For a violation of the Act
it was not required that the employer attempt at all times to forbid
union solicitation on his premises. It was enough that he utilized com

pany time to require attendance to his remarks. If he did this, he com

mitted an unfair labor practice, whatever the character of his expression
might be.
"Captive audience," however, was a controversial standard, and limi

tations were not long in coming. To begin with, the Clark decision itself,
while affirmed by the Second Circuit, came out of that court on narrower

grounds than it had entered. The court refused to sanction the propo
sition that an employer's use of company time for anti-union expressions
alone amounted to an unfair practice under the law. It pointed instead
to the course of the employer's conduct and to the fact that his remarks
had been coupled with an unlawful denial of union solicitation on com

pany premises.37 As for the doctrine as formulated by the Board, the
court simply noted that it "would hesitate" to say that an employer could
not address employees on company time and pay, provided that a "similar
opportunity" were accorded to representatives of the union to express
their contrary views. This last phrase was probably directed to the
presence in the Clark case of a rule banning union solicitation, but, as

will be seen, its importance was to extend beyond the particular facts
at issue.
The Clark decision indicated judicial hesitancy to adopt any broad ap-

35 70 NL.R.B. 802, 18 L.R.R.M. 1360 (1946).
36 Brief for N.L.R.B., N.L.R.B. v. Clark Bros., 163 F.2d 373 (2d Cir. 1947).
3? See Republic Aviation Corp. v. N.L.R.B., 324 U.S. 793 (194S).
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plication of the "captive audience" doctrine. Hesitation, however, was

not the full measure of opposition. The legislative history of Taft-

Hartley manifested a more compelling intention, one that would prohibit
the use of the doctrine entirely. While Section 8(c) as enacted does
not treat the matter specifically, the record indicates that hostility to

"captive audience" was a principal motive prompting its adoption.38
This was sufficiently apparent to the Board that it was, in the beginning,
reluctant to flout the legislative purpose. Accordingly, the Board ad
mitted that the Clark doctrine was abrogated by Section 8(c);39 more

over, it extended this admission even to employers who denied unions an

equal opportunity to avail themselves of the advantages of company
time and premises.40 With due deference to the legislative record, the
Board adhered to this position until October, 1951, a period of four

years.
The interval of grace was finally terminated by the case of Bonwit-

Teller.*1 The key to this decision was the "similar opportunity" condition
attached by the Second Circuit to the doubt which it expressed of the val

idity of the Clark doctrine as originally formulated. As indicated before,
this language was particularly apt at the time written, since the employer
in Clark had attempted to deny the union any opportunity to make
known its opposing views on company premises. The presence or ab
sence of such a denial (expressed through a no-solicitation rule) was

equally significant in the Bonwit-Teller case and the line of decisions fol

lowing it�though this was not solely of the Board's choosing�and it
remains a matter of great, if not determinative, significance today.
Factually, Bonwit-Teller presented the Board with the following situ

ation. Like the employer in the Clark case, Bonwit-Teller maintained
a rule forbidding solicitation on company premises. Apparently, this
rule was privileged because of the public contact involved in the em

ployer's business.42 About a week before a scheduled election and dur

ing working hours, an official of the company made an anti-union address
to assembled employees. The union then made a request that it be

38 Sen. Rep. No. 105, 80th Cong., 1st Sess. 23 (1947); 93 Cong. Rec. 4137 (1947).
39 Babcock & Wilcox Co., 77 NX.R.B. 577, 22 L.R.R.M. 1057 (1948) ; General Show

Corp., 77 NX.RJ3. 124, 21 L.R.R.M. 1337 (1948); 13 NX.R.B. Rep. 49 (1948).
*� S. & S. Corrugated Paper Machinery Co., Inc., 89 NX.R.B. 1363, 26 L.R.R.M. 1112

(1950).
� 96 NX.R.B. 608, 28 L.R.RJH. 1547 (1951).
� NX.R.B. v. May Dept. Stores, 154 Fid 533 (8th Cir. 1946) ; NX.RJ3. v. Bersted

Mfg. Co., 124 F.2d 409 (6th Cir. 1942).
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accorded an opportunity before the election to address the employees
under the same conditions as the company itself had enjoyed. This re

quest was denied.
Before the Board, it was this refusal of "equal opportunity"43 that

provided a stepping stone to practical use of the hint supplied by the
Second Circuit four years before. If the employer availed himself of

company time and premises for anti-union expression, the Board argued,
he must afford the union, on request, a reasonable opportunity to reply
under like conditions. Should he fail to honor such a request, the condi
tion intimated by the Second Circuit in its decision in the Clark case

would not be met, and the employer would be guilty of an unfair labor

practice, regardless of the intrinsic content of his speech.
But the Board did not rest its holding on "equal opportunity" alone.

Bonwit-Teller had maintained and enforced a no-solicitation rule during
both working and non-working hours. Ordinarily, in the case of an em

ployer dealing directly with the public, such a rule, with proper limita

tions, is privileged.44 Even so, the rule could not be applied in a dis

criminatory fashion, as, for example, to forbid only union solicitation
or to favor one union over another.45 And, contended the Board, it was
equally discriminatory to apply the rule so as to exclude union solicita
tion while the employer himself undertook to express views hostile to
unions within the confines of the place of employment.
Accordingly, two grounds were given�apart from any coercive ma

terial in the speech itself�whereby a finding adverse to the employer
could be sustained. The first was refusal of a union request for a reason

able opportunity to reply to anti-union expressions under similar advan
tageous conditions; the second was the discriminatory application of a

no-solicitation rule which denied the union any access to the employees
at all within the place of employment while the employer remained free
to, and did, use the same forum for a full expression of his own views
and opinions. Both grounds were assertedly rested upon action, not

speech, and both, if they amounted to a limitation on speech at all, were
such only to the extent that they required some opportunity to reply.
If that opportunity were granted, speech remained as free as ever.

Appropriately enough, the Board's petition for enforcement in Bonwit-
Teller came before the same circuit that had previously decided the Clark
43 The Board, however, did find the speeches themselves to be coercive, though this

was not sustained on appeal. N.L.R.B. v. Bonwit-Teller, 197 F.2d 640 (2d Cir. 1952).
44 Supra note 41.
45 N.L.R.B. v. Bersted Mfg. Co., 124 F.2d 409 (6th Cir. 1942).
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case.48 And the parallel continued. As in Clark, the appellate court mani
fested a marked reluctance to ratify the broad ruling of the NLRB.
Before the Board, equal opportunity and discriminatory application of a
no-solicitation rule had each been upheld as an independently sufficient
ground for the decision. The court, however, rejected the Board's ruling
that an equal opportunity could be demanded, whether or not there was

a no-solicitation rule. A majority did agree that the presence of such a

rule made refusal of a request for equal opportunity discriminatory and

consequently an unfair labor practice. Yet Judge Swan, the author of
the Clark decision, dissented even from this, declaring that an employer's
non-coercive speech made on company time and premises was privileged
completely by virtue of Section 8(c) and not subject to condition, irre
spective of whether the employer also maintained a rule prohibiting
union solicitation.

Despite this decision, the Board was not wholly nor conclusively over

ruled,47 and it continued to apply the full extent of the principles it had
formulated, regardless of the existence or non-existence of a broad no-

solicitation rule, in both election48 and unfair practices cases.49 The mo

tive behind this action is not altogether clear. It is tempting to conclude
that the Board was attracted to a reiteration of some form of the captive
audience doctrine because it felt that Section 8(c) foreclosed consid
eration of the employer's conduct. This, however, is clearly not the case.

The Clark decision itself had been handed down by the Board at a time
when it was perfectly free under the Virginia Power opinion to consider
the totality of the employer's conduct. Furthermore, it was at least as

difficult to carve a niche in Section 8(c) for Bonwit-Teller as it would
have been to revive course of conduct as it existed prior to the enact

ment of Taft-Hartley. Indeed, the whole attitude of the Board towards
the course of conduct concept tends to demonstrate a feeling on the part
of that body that it had perhaps more to lose than to gain by the appli
cation of such a discretionary standard or, at any rate, that the gain
was hardly worth the risk of legislative displeasure.

4� N.L.R.B. v. Bonwit-Teller, 197 F.2d 640 (2d Cir. 1952).
47 To a similar effect was a later decision of the Second Circuit, N.L.R.B. v. American

Tube Bending Corp., 205 F.2d 45 (1953).
48 Biltmore Mfg. Co., 91 NJL.R.B. 905, 26 L.R.R.M. 1645 (1950) ; Bernardin Bottle

Cap Co., 97 N.L.R.B. 241, 29 L.R.R.M. 1255 (1952).
49 Onondaga Pottery Co., 103 N.LJR.B. 770, 31 L.R.RJVI. 1568 (1953) ; Seamprufe

Inc., 103 N.L.R.B. 763, 31 L.R.R.M. 1568 (1953); Metropolitan Auto Parts, 102 N.L.RJJ.
1634, 31 L.R.R.M. 1413 (1953).
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More suggestive of the reason for the Board's revitalization of the

captive audience doctrine is some of the language employed by Member
Murdock in his later dissent in Livingston Shirt Co.50 The reference

there is to the effectiveness of the plant as a forum, the great psychologi
cal advantage inherent in its use, and the danger that speeches delivered
in that place will evoke habitual responses on the part of the employees
coupled with a conviction that their welfare depends on "not crossing
the boss." Some of this approaches a rationale of inherent coercion, for
it must be apparent that the plant is the natural and usual forum of

employer speech. In other words, is there not an inevitable danger of co
ercion in any speech by an employer to employees? While persuasion
may be theoretically possible and practically desirable, will not the hard

fact of economic dependence impregnate any expression by the employer,
however innocuous on its face, with a threat of reprisal or a promise of
benefit? Accordingly, is it not necessary to fashion some device that will
cushion or offset the impact of an employer's expression of opinion de

livered at the time and place of employment?
Whatever may be said of this rationale, its result is not necessarily

false. True enough, the Board is no longer free to apply the doctrine of
inherent coercion directly in proscription of speech. But this does not

mean that the considerations which generated the rule have ceased to

exist or have lost their weight. However much they may vary from case

to case, differences in education, in social standing and prestige, and
the possibility of habitual response or acquiescence grounded on pre
sumed self-interest have not been banished from the environment of

employer speech.
The clearest explanation, therefore, of Bonwit-Teller and the line of

decisions which followed it is seen in this light: they did not restrict
speech itself, but they were framed, nonetheless, in view of those ele
ments that raised the danger of coercion and were inherent in employer-
employee relations at the place of employment. They sought, not to ban
employer expression, but rather to insure a situation where its danger
might be offset to the fullest extent possible by the expedient of dissent
ing expression delivered at the same place and under substantially simi
lar conditions.
Considerations of this kind could hardly have much attraction for

many proponents of employer speech, nor for those who insisted upon
the conclusiveness of Section 8(c). Bonwit-Teller, according to these,

�� 33 L.R.RM. 1156, 1161 (1953).
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emasculated the right because it conditioned its exercise. How could one

have a right of expression where one was free to speak only on condition
that he invited someone else to the forum in order to contradict what
was said? Moreover, did not the decision in Bonwit-Teller give rise to
a situation where the employer would speak, followed by the union, fol
lowed again by the employer, who must then accord a second opportunity
to the union and so on ad infinitum, each side striving to place its re

marks so as to gain the last moment before an election�unanswered?51
With the recent change in the personnel of the Board, these argu

ments apparently had their effect. The result, as expressed in the twin
cases of Livingston Shirt Co.,52 and Peerless Plywood,53 has been a sub
stantial limitation of the equal opportunity doctrine formulated in
Bonwit-Teller. The new rule may be summarized as follows: absent
a broad no-solicitation rule (whether such a rule would be lawful or not)
which prohibits union access to company premises at any time, the em

ployer does not commit an unfair labor practice by making an anti
union speech of a non-coercive nature on company premises without

affording a similar opportunity to the union; yet neither he nor the
union can properly make such an address within twenty-four hours of a

representation election, and while it will not amount to an unfair labor

practice to do so, it will be sufficient grounds for setting the election
aside.
The arguments advanced in support of this result reveal little overt

effort to meet the theory of coercion advanced to support the former
rule. Instead, the paramount concern appears to be preservation of the

right of speech free from limitation and of the right to exercise it through
the normal channels of communication for both sides�the plant and
assembled employees for the employer, individual solicitation for the
union. Should this last be closed off by virtue of a general denial of
solicitation, Bonwit-Teller will still be applied; but as long as the em

ployer is willing to permit union solicitation, he is free to express him
self substantially as he pleases, subject to Section 8(c), and he need not

open his plant to those seeking to express their dissenting views on the
same terms. That there may be some danger in expressions directed to
massed groups of employees is not denied. Nevertheless, where the usual,

61 N.L.R.B. v. F. W. Woolworth Co., 214 F.2d 78 (6th Cir. 1954) ; Livingston Shirt

Corp., 33 L.R.R.M. 1156 (1953). For an adequate reply to the "last word" argument, see

the dissent of Member Murdock in the Livingston case, supra, at 1166.
52 33 L.R.R.M. 1156 (1953).
53 33 L.R.R.M. 1151 (1953).
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traditional means of reply are available, this threat is not so great as
to justify putting a condition on the right where none is spelled out in

the statute. A last minute appeal, of course, will be a different matter,
since it permits no opportunity for reply and is likely to be imbedded
in a certain amount of pre-election mass psychology. But the remedy
for this is not to declare the appeal an unfair practice. Rather, it is to

declare its delivery sufficient to vitiate the election which it precedes, for
this latter course does not impose any direct limitation on speech itself,
and, in any case, election cases are not covered by Section 8(c) and the

authority of the Board is therefore not restricted by the absence of such
conditions from the terms of that provision.
Against these arguments, a number of objections are patent. To start

with, there is an obvious contradiction between the decision in the Liv

ingston case that the right cannot be conditioned, and the holding in the

Peerless opinion that within a period of twenty-four hours of an election

no speech of the kind at issue should be permitted at all.54 Although a

finding of an unfair labor practice is not identical with the setting aside

of a representation election, and concern over the possibility of endless

speechmaking may offer some explanation of the Peerless restriction, yet
the Board itself admitted that there remained a measure of contradic

tion. It justified the result as a matter of practical judgment rather than
logical symmetry.
A further objection may be urged in that the decision in the Liv

ingston case is apparently too narrow for the rationale advanced to sup
port it. For, if the right of employer speech is not subject to condition,
why is it not arbitrary to impose such a condition where a broad no-

solicitation rule is in effect while withholding the condition where it is
not? Accordingly, did not the Board itself lay open its decision to the
assault of judicial logic later evidenced in N.L.R.B. v. F. W. Woolworth

Co.,55 where the court rejected a determination of an unfair practice
predicated upon the existence of a broad, though privileged, rule ban

ning solicitation on company premises, saying that the right was subject
to no conditions whatsoever beyond the express terms of Section 8(c) ?
Given the premise, the result of this Woolworth case follows with

mathematical precision. It seems unlikely that the Board itself would
not recognize this or that it was unaware of the implications of its own

reasoning at the time of the Peerless and Livingston decisions. But this

54 See the dissent, Livingston Shirt Corp., 33 L.R.R.M. 1156, 1161 (1953).
"5 214 F.2d 78 (6th Cir. 1954).
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need not render those decisions arbitrary nor inexplicable. In light of
the suggested explanation of Bonwit-Teller�namely, that that case rep
resented an effort to counterbalance certain elements of inherent co

ercion�it may yet be possible to make a measure of sense out of the
result achieved and to find some guide to its proper assessment as well.
The Bonwit-Teller doctrine was directed towards the alleviation of

that measure of coercion allegedly inherent in employer speech at the

place of employment. Habitual response and an employee's conviction
of self-interest in submission constituted the components of that co

ercion. What is implicit in the Livingston and Peerless decisions is sim
ply a tendency to discount the validity of these considerations. What
ever the danger of coercion inherent in employer speech aimed at massed
assemblies of employees and delivered at the place of employment, the
Board has now indicated that it is not so great that it cannot be offset by
the normal media of communication within a period of twenty-four
hours.58 For under the Livingston and Peerless decisions, an address

utilizing company time and premises will, in most cases, be freely per
mitted up to this final twenty-four hours; after that, while neither side
can reap the advantage of such a speech, normal channels of solicitation
remain open. If, then, speechmaking on company time and premises in
volves any danger of coercion at all, the present view of the Board must

contemplate that these media will be sufficient to dissipate that danger
before the election takes place. In other words, the outer limit of in
herent coercion is twenty-four hours of usual, traditional union solici

tation, and nothing more.

If the right were truly so absolute as a perusal of the Livingston case

might seem to indicate, then the Peerless decision would, in fact, seem

wholly inexplicable. But the Livingston decision itself, by allowing for
the presence or absence of solicitation rules, indicates that this is not
the case. Rather, the two decisions together simply indicate a re-assess

ment of the coercive measure of employer speech. As that measure was

revised downward�far downward�the expedients necessary to offset its
effect were much less. "Equal opportunity," therefore, was not required
in the normal situation, but it would be where solicitation, the other usual
means of counterbalancing the impact of employer speech, was not avail
able. Perhaps the Board was in truth compelled by its view of the scope
and character of the right. The point is that it probably would not have

56 Compare Member Murdoch's discussion of the inadequacies of solicitation (difficulty
of access) and other means of union contact, as union hall meetings (off-working hours,
identification with union) in Livingston Shirt Corp., 33 L.R.R.M. 1156, 1167-1168 (1953).
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reached this consideration at all had it not felt free to discount the

coercive character of the speech in question. The measure of difference

between the Board and the Sixth Circuit, as exemplified in the Wool-
worth decision, is that the majority of the court refused to give due

weight to this practical phase of the problem.57
It is not intended to assert that the Bonwit-Teller decision is correct

and the Peerless and Livingston decisions erroneous, nor, to the contrary,
that the reverse is true. Should it develop that the difference between

the one and the other is, as it should be, principally a matter of prac
tical judgment as to what is or what is not the extent of coercion, cer
tainly the members of the Board are the ones to make such a judgment.
What does seem important is to insure that such decisions are made on

practical considerations and in light of all the circumstances rather than

upon abstract theories of constitutional or statutory interpretations.
Where the right of free speech exists, it exists in the concrete, and where
there is a danger of coercion that, too, exists in the concrete as repre
sented by particular patterns of fact. To the extent that setting is part
of such a fact pattern, it is more important that it be fully weighed and
considered than that consideration produce any given result. So long as

the Board is not foreclosed from such a consideration, either by legis
lation or by decision, the way remains open to a better determination of
the problems of employer speech than can be obtained through any
amount of statutory, judicial or administrative definition.
A more compelling source of criticism is the treatment accorded to

the other aspect of context, the doctrine of course of conduct. If the

setting of a speech is material, then certainly an employer's course of
conduct is equally material. Without it, the adequacy of any foundation
for dealing with the rights of either employer or employees seems open to

justifiable doubt. Such rights are not served by ignoring relevant evi

dence, the less so where the tribunal in question is specifically designed to
analyze the fullest spectrum of available evidence. The terms of the
Administrative Procedure Act of 194658 establish standards to minimize
the danger of abuse in the first instance as well as upon appeal. Refusal
to entrust the Board with adequate discretion�in fact, the refusal of the

57 As the court did discuss the availability of normal channels of union access, such as

solicitation and a nearby union hall, this remark might seem unfair. But the emphasis
was clearly on precedent and logic, not practicality, and were the situation different or

the employees more numerous and less easy to reach, it is difficult to say that the court

Would not have imposed the same result.
58 60 Stat. 237 (1946), S U.S.C. �� 1001 et seq. (19S2).
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Board itself to use the full measure of this discretion�hardly speaks well
of administrative procedures. More important, such a refusal serves

neither the right of free expression nor the right of collective bargaining
as established under the law.

JOHN A. BELL, JR.

THE RIGHT TO LOCK-OUT WHERE A UNION STRIKES ONE
MEMBER OF A BARGAINING ASSOCIATION

Under the present National Labor Relations Board, employers who
are members of a bargaining association have clearly gained the right to
lock-out their employees when another employer in the association is
struck if the employees belong to the union which is striking.
However, the Board has restricted a permissible lock-out to include

only a temporary layoff of employees. Historically both layoff and dis

charge were utilized by the employer. In the classic case the employer
would cease to furnish work to his employees or close his doors and/or
send notices of layoff or discharge to certain workers. At common law
such practices were considered the employer's counterpart of a strike.
In fact, strikes were more severely limited than lock-outs. Under both
the Wagner1 and Taft-Hartley Acts,2 however, the right to strike has
not been as severely limited as the right to lock-out.

Today a lock-out is generally employed to combat specific union tac

tics. A hypothetical case makes clear the economic considerations which

guide both union and management in their actions. The Department
Store Employees Union has been bargaining unsuccessfully with the

Department Store Owners Association. An impasse is reached. The
union leaders decide on a strike in an attempt to gain their demands. A

general strike authorization is obtained from the members, but rather
than strike against all the stores, the union leadership decides to strike

only against Store "X". The reason, of course, is either to force em

ployer "X" to come to terms, or to have employer "X" exert influence
on the rest of the council so that all the members will meet the union's
demands. If "X" comes to terms then the other members of the asso

ciation will be struck one by one until each meets the demands.
Union tactics in choosing the employer who will be struck provide an

interesting study. One of the factors which is considered by the union

1 National Labor Relations Act, 1935 (Wagner Act), 49 Stat. 449.
2 Labor Management Relations Act, 1947 (Taft-Hartley Act), 61 Stat. 136 (1947), 29

U.S.C. �� 141�188 (1952), hereafter cited as L.M.R.A. (1947) or simply the Act.
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is the financial position of the various employers. The union will usually
seek out the employer who will be hurt the most by a stoppage in busi

ness, the one in the weakest financial position. Rarely, in a reverse

twist, the employer who is in the soundest position is chosen, the idea
of the union in this choice being that a financially strong employer will be
able to meet the demands more easily, will have a greater fear of losing
advantage to his competitors and will also be in a position to exert more

pressure on the other members. There is also the thought that a show of
union strength may scare the employers. Another consideration is the
relative strength of the union in each employer's shop. Usually the union
is most likely to choose the shop where it is strongest. Another factor con
sidered is the past labor history of each employer. An employer with poor
labor relations is more likely to be struck than one with previous good
relations, as is the employer who is most adamant in a current dispute,
on the theory that it is better to antagonize an enemy than a friend.
The union has benefits from this type of strike that do not exist in

others. First, the majority of the members are kept working and thus
are able to support their brethren on the picket lines. Another benefit
is public opinion. Public reaction toward the union may be highly un

favorable if all the department stores are struck, but when only
Store "X" is struck the public will not object strenuously. Many people
will walk a block out of their way to store "Y" if "X" is struck, but if
all are struck, there is no choice but to cross the picket line or do
without.
Undoubtedly, the greatest ally of the union in this type of strike is

the very nature of business. Competition is the watchword of the em

ployer. Store "X" sees many of its customers buying from "Y" and
"Z". Consumer habits, it has been discovered, once formed are hard to
break. Store "X" fears that a good portion of its customers will never
return. Its reaction is likely to be: "Why should we be singled out
for this strike, and hold the line for 'Y' and 'Z', while 'Y' and 'Z'
profit not only during the strike, but perhaps forever?"
There are drawbacks to this plan from the union viewpoint. Picking

off employers one by one takes time. Public opinion will turn against
the union after two or three strikes in different stores. The public may
not mind one strike, but strike after strike causes a strongly unfavora
ble reaction. There is always the danger that even if the first employer
breaks, the second or third will beat the strike, and the union will be
worse off. Among the members themselves, it is difficult to maintain a

strike feeling over a long period of time.
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Another union problem is also concerned with the membership. The
employees of the struck employer are likly to complain that they must
bear the burden of the strike for the benefit of those who are not strik
ing. This leads to dissension in the ranks of the union.
But even when these factors are considered, it seems that the unions

have in this type of strike a very effective weapon in which the advan

tages will more often than not outweigh the disadvantages.
There are few methods of mutual assistance which the employer asso

ciation might give to the one member who is being struck. The offer
of financial aid has been proposed.3 Its impracticability is apparent.
There is no monetary compensation which can be arranged for the per
manent loss of customers. It is impossible for the members of the asso

ciation to agree on what is just compensation.
So far, the only practical solution which has been reached is a lock

out on the part of the other members of the association. By doing this,
the employers take the offensive from the union. They gain the psycho
logical advantage by this concerted show of force. By beating the union
to the punch, so to speak, they eliminate the fear they will be next. But
the main advantage to the employers would seem to be financial. They
hit the union where it hurts most, the pocketbook. The employers who
have not been struck, by locking out their employees, cut off the striking
employees from their prime source of financial support.
A further advantage is the fact that if the Employers Association com

prises all the dealers or producers in the area there will be no loss to

competition, as all members will be participating in the stoppage of
work. This is one of the employer group's major considerations. The
non-struck members would be much more agreeable to a lock-out if
there were no competitors who did not belong to the association, thereby
leaving no one to profit from a shutdown of the entire employer group.
Not to be overlooked is the fact that the union is definitely forced

to deal with the association, rather than breaking off each member for
individual bargaining.
At first sight, the lock-out seems to be a clear violation of Sees. 8(a) (3)

and 8(a)(1) of the Taft-Hartley, which together forbid the suspension
of employees for engaging in union activities. In certain cases, how-

3 The testimony of the employer's representative in the Davis Furniture case shows this

thought: "I specifically asked the employers group whether or not, in the event that only
one of the employers were struck whether others would take the action which seemed to

to me to be in order, that is, either to support the struck store by remaining open and en

deavoring to subsidize. . . ." Leonard v. NL.R.B., 197 F.2d 435, 437 (9th Cir. 19S2).



1955] Notes 429

ever, lock-outs have been justified and even held to constitute rights
under the Act.

Among the instances where lock-outs have been permitted by the

National Labor Relations Board are situations in which a strike would
result in a great spoilage of material,4 where the employer would be
unable to guarantee delivery of goods to his customers,5 where intermit
tent work-stoppages have occurred so frequently that the employer was
suffering economic loss6 and where one part of a plant was so integrated
with another, which was struck, that the employer's production could
not be carried on without great economic loss.7 The tacit but neverthe
less underlying basis of these cases is that the great economic loss to

the employer justified a lock-out in these situations. The Morand
Brothers Beverage Co. case8 was the first to come before the Board
which involved the type of lock-out illustrated above.9 In that case the
Union was the bargaining agent of wholesale liquor salesmen, while the

employers had set up an association to bargain for them. This arrange
ment began in 1943. On March 16, 1949, after unsuccessful negotiations
for a new contract, the Union sent its latest proposal, which had been

rejected by the Association, directly to each employer. None accepted.
The negotiations with the Association then resumed until an impasse
was reached on April 6. On that day, the union struck one member of
the Association, Old Rose Distributing Company. On the following day
each member of the Association sent a letter to its salesmen which said
that a strike against one was to be considered as a strike against all; if
the Union were permitted to continue it would be only a question of
time until each house would be compelled to sign with the Union or

close its doors; the Association had decided that the salesmen intended
to strike each and every wholesaler who had been a party to the industry
wide negotiations. The men were ordered to turn over money, rec

ords, and papers to their employers and to come immediately to the
various companies to settle khe financial differences between them.
Many salesmen accepted this letter as a notice of discharge and did

not report for work. Those who did report were orally informed that
they were discharged and not allowed to continue working.

4 Duluth Bottling Ass'n, 48 N.L.R.B. 1335, 12 L.R.R.M. 151 (1943).
5 Betts Cadillac Olds, Inc., 96 N.L.R.B. 268, 28 L.R.R.M. 1509 (1951).
6 International Shoe Company, 93 NL.R.B. 907, 27 L.R.R.M. 1505 (1951).
7 Ibid.
8 Morand Brothers Beverage Co., et al., 91 N.L.R.B. 409, 26 L.R.R.M. 1501 (1950).
9 This case arose as a result of the employees' suit for back pay, the actual strike and

lock-out having ceased before the Board took jurisdiction.
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The Board found that the salesmen were discharged, and expressly
declined to answer the question as to whether the Association could lay
off the salesmen pending settlement of the contract dispute with the
Union. The Board held that the reason for the discharge was to com

bat or discourage concerted activities of the employees and therefore
unlawful under Sec. 8(a)(3)10 and Sec. 8(a)(1)11 of the Act.
As to the Old Rose strikers, their discharge was held to be punitive,

calculated to deter them and other employees of Old Rose from engag
ing in future strike activity. Reprisals against employees for strike ac

tivities have uniformly been held to be unlawful. Thus their discharges
were in violation of Section 8(a)(1) and (3) of the Act.
As to the salesmen of the other employers, they were discharged be

cause in the opinion of the employers they had decided to strike. Viewed
either as a reprisal against these salesmen for threatening to strike or a

reprisal against them for the strike of their fellow union members

against Old Rose, their discharge was held to be unlawful for the same

reason as the discharge of the Old Rose salesmen.
The Board disagreed with the Association's contention that the dis

charge of the salesmen was a purely defensive measure to protect their
bargaining position vis-a-vis the union, since if the strike at Old Rose
was successful no other member of the Association could withstand the

pressure of this piecemeal strike strategy, saying that this was no more

than a contention that while an employer may not discharge his em

ployees for union activities for the purpose of undermining the union
or as reprisal for concerted activity, he is justified in taking any eco

nomic action necessary to counteract economic action by the union. The
Board held that there was no basis for this distinction.
The Board alsO looked at the policy behind the Act and determined

10 L.M.R.A., 1947. "Section 8. (a) It shall be an unfair labor practice for an employer�
. . . (3) by discrimination in regard to hire or tenure of employment or any term or condi
tion of employment to encourage or discourage membership in any labor organiza
tion: . .

"

11 L.M.R.A., 1947. "Section 8. (a) It shall be an unfair labor practice for an employer�
. . . (1) to interfere with, restrain, or coerce employees in the exercise of the rights guaran
teed in Section 7;" Section 7 states, "Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively through representatives of
their own choosing, and to engage in other concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and shall also have the right to refrain from

any or all of such activities except to the extent that such right may be affected by an

agreement requiring membership in a labor organization as a condition of employment as

authorized in Section 8(a)(3)."
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that if it were to allow lock-outs in situations of this kind, it would be

fostering industrial strife, not reducing it, since, in effect, they would

be saying that a union seeking to negotiate with a large group of em

ployers must strike all or none in order to be afforded the protection
of the Act.
Member Reynolds dissented in this case, saying that the Board had

long upheld the view that an employer could reduce or discontinue oper
ations for any reason whatsoever provided only that the employer's action
was not motivated by a purpose to interfere with and defeat its employ
ees' union activity. In this case, he said the facts negate a finding that the
employer was illegally motivated or represented willful interference with

lawful employee conduct. He discussed previous relations between the

company and the union. He noted that the employees were not dis

charged but merely laid off; there was no effort to replace them and in

fact they were reinstated. He termed the action of the employers an

economic lock-out in the sense of Sec. 8(d)(4) of the Act.12
Member Reynolds concluded that the divide-and-conquer strategy

adopted by the union forced this action on the employers. Here, there
was no unlawful motivation on the part of the employers.
The case was appealed to the Court of Appeals for the Seventh Cir

cuit.13 The court in its opinion recognized the employers' right to lock
out in a situation of this kind, once the possibilities of good faith col
lective bargaining had been exhausted. They found this right not only
to be implicit in Sec. 8(d)(4) of the Act but also said "the lock-out
should be recognized for what it actually is, i.e., the employer's means

of exerting economic pressure on the union, a corollary of the union's

right to strike." However, the discharge of employees for union affilia
tions or activities (including strikes) is an unfair labor practice in vio-

12 L.M.R.A., 1947. "Section 8. (d) For the purposes of this section, to bargain collectively
is the performance of the mutual obligation of the employer and the representative of the

employees to meet at reasonable times and confer in good faith with respect to wages,

hours, and other terms and conditions of employment, or the negotiation of an agreement,
or any question arising thereunder, and the execution of a written contract incorporating
any agreement reached if requested by either party, but such obligation does not compel
either party to agree to a proposal or require the making of a concession: Provided, That
where there is in effect a collective-bargaining contract covering employees in an industry
affecting commerce, the duty to bargain collectively shall also mean that no party to such
contract shall terminate or modify such contract, unless the party desiring such termina
tion or modification� ... (4) continues in full force and effect, without resorting to strike
or lock-out, all the terms and conditions of the existing contract for a period of sixty
days. . . ."

13 Morand Bros. Beverage Co. v. N.L.R.B., 190 F.2d S76 (7th Cir. 1951).
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lation of Sec. 8(a)(3) of the Act. The record was found to be unclear
on the crucial question as to whether or not the action of the employers
constituted a lock-out or a discharge of the employees. The Trial Exam
iner had found a lock-out, but the Board, in its opinion, said that it
was in agreement with the Trial Examiner that the employees were

discharged. The case was then remanded to the Board to determine
whether the severance of the employer-employee relation was intended
to be permanent or temporary and, if intended to be temporary, was

for the purpose of interfering or coercing the employees in the exercise
of rights guaranteed them by Sec. 7 ;

14
or on the other hand was a legiti

mate exercise of the employers' economic remedies.
The Board took the case again,15 and the Trial Examiner found that

the duration of the severance was intended to be the period of disagree
ment, and when the disagreement ended each petitioner expected or

hoped to reinstate its old salesmen. He found also that the severance

was intended to interfere with the lawful concerted activities of the
union and was not a legitimate exercise of petitioner's economic reme

dies.
The Board disagreed in part with the Examiner and found that the

evidence preponderated in favor of a permanent discharge and not a

temporary layoff.
Then four of the members assumed arguendo that it was intended to

be temporary and again affirmed the Trial Examiner, finding that there
was no evidence of business difficulty that would be obviated by the lay
off. They said the purpose was to punish all members for the Old Rose
strike. In this opinion the Board showed its disagreement with the
court's opinion with regard to the employer's right to lock-out as a

corollary of the workers' right to strike.
On further review16 the court pointed out that administrative tri

bunals such as the Board are bound by the law as set forth by a superior
tribunal in a particular case, unless over-ruled by a still higher body.
The court found that the Board's finding of permanent severance was

supported by adequate substantial evidence in the record. It was thus
conclusive.17
While the Morand case was in transit from Board to court and back

again, another case involving the same question arose and began the

14 Section 7 is set out in note 12, supra.
15 Morand Bros. Beverage Co. et al., 99 N.L.R.B. 1448, 30 L.R.R.M. 1178 (1952).
18 Morand Bros. Beverage Co. v. NJL.R.B., 204 F.2d 529 (7*h Cir. 1953).
IT Cert, denied, Morand Bros. Beverage Co. v. Labor Board, 346 U.S. 909 (1953).
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same journey. In San Francisco, eleven furniture dealers were bargain
ing as a unit with the union to modify an existing agreement. During
the negotiations the union voted to strike one of the members of the
Dealers Association, the Union Furniture Company. That company was

complying with the terms of the existing agreement.
The union announced that this strike was the beginning of a series

of strikes against the various dealers. This "whip-sawing" process could
result in strikes against each dealer. None of the dealers could feel
safe in taking or placing orders. To meet the union's economic pressure
head-on, the other employers locked out the union members, though
retaining them on the payrolls for purposes of seniority and other bene
fits. The Board in its holding treated the question as being whether the
lock-out by all the dealers in this case was a justifiable use of economic

power to offset the union's economic action in calling the strike against
the one member. It held that it was not.18 The Circuit Court of Ap
peals,19 however, said that the Board missed the import of the whip-
sawing process and had treated the case as if the only fact to be con

sidered was the single strike at one of the stores. The court reminded
the Board that it had recognized the validity of a lock-out where the
employer's motive had been to protect his own economic interest such
as where a threatened strike would result in spoilage of materials20
or where threatened intermittent work stoppages made it impossible to

plan production.21 The court found that the employer's economic inter
est was similarly threatened by the whip-sawing strike tactics of a union
against various members of an association of employers and therefore
lock-outs were permissible in this situation under the Board's own test
of their validity.
The court also spelled out the existence of a right to lock-out under

the Act. It quoted from the legislative history to show that Senator
Taft intended the Act as "an attempt to create equality between the em

ployer and the employee."22 Then, it pointed out the provision in Section
208 for an injunction by the President against a strike or lock-out
affecting the entire industry which would imperil the national health or

safety.23 From this it deduced an implied right to lock-out which was

18 Davis Furniture Co., 100 N.L.R.B. 1016, 30 L.R.R.M. 1380 (1952).
19 Leonard v. N.L.R.B., 205 F.2d 355 (9th Cir. 1953).
20 Duluth Bottling Ass'n, 48 N.L.R.B. 1335, 12 L.R.R.M. 151 (1943).
21 Betts Cadillac Olds, Inc., 96 NX.R.B. 268, 28 L.R.R.M. 1509 (1951).
22 Leonard v. NX.R.B., 205 F.2d 355, 357 (9th Cir. 1953).
23 Ibid, at 357. This argument seems untenable, that in recognizing the right to enjoin
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equal to the right of the union to strike in whip-sawing technique. How

ever, it said that it did not intend to extend the right to lock-out to all

types of labor disputes between employer and employees. The whip-
sawing tactics of the union made the action of the employer legal. This
court left the question of the legality of other lock-outs to be determined
by the Supreme Court.24
After this decision the Board was reconstituted. In January of 1954,

Guy Farmer, the new chairman, announced that the Board now accepted
the decision of the Davis case, considered it correct, and would not ap
peal. He wrote an article for the Washington Post, saying in substance
that the Board found nothing illegal in employer counteraction of this
type, contrary to its previous decisions. This was merely equalizing
economic pressure.
A more recent case to come before the Board was the Buffalo Linen

Supply Co., decided July 26, 1954.25 The employers belonged to a bar

gaining association. There was a history of collective bargaining be
tween the union and the association for thirteen years. The contract was

due to expire on April 30, 1953, and the union notified the association of
its desire to open negotiations to change the agreement. The negotiations
were unsuccessful, and on May 26th the drivers employed by one mem

ber, Frontier Linen Supply, struck and began picketing. The following
day the remaining members of the association advised the union that
because of the strike at Frontier, they were laying off their drivers, and
as soon as the strike at Frontier ended, they would be recalled. Mean

while, negotiations continued and on June 3rd an agreement was

reached, simultaneously ending the strike and lock-out.
There are two salient facts in this case which distinguish it from

the previous cases: there was no general strike authorization, and nego
tiations continued throughout the strike and lock-out.
Before the Board the facts were largely stipulated. The Trial Exam

iner, on the basis of prior decisions of the Board, in the absence of spe
cific evidence that the strike was likely to spread to non-struck employ-
lock-outs in national emergencies, the Act implicitly recognizes the right to lock-out. A

better section than 208 would seem to be 8(d)(4), supra, note 13, from which the argu
ment could possibly be made that if the conditions outlined in the section are met, a

lock-out is authorized.
2i The court said it will not decide in wflnch areas the right to lock-out is a correlative

of the right to strike, since the Supreme Court has not decided the question; yet it

equated the two under these circumstances, something the Supreme Court has yet to do.
20S F.2d at 358.

25 34 LJR.RJU. 1355 (1954).
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ers, inferred that the employers engaged in unlawful retaliatory conduct.
The Board said, however, that:
the more reasonable inference is that, although not specifically announced by the

Union, the strike against the one employer necessarily carried with it an im

plicit threat of future strike action against any or all of the members of the
Association.26

They said the tactics of the union were to isolate each employer and
cause successive capitulations. In the absence of independent evidence
of anti-union motivation, the Board found that the action of the asso

ciation was defensive and privileged in nature rather than retaliatory
and unlawful.
The Board expressly disclaimed an intent to establish the employer

lock-out as a corollary of the employees' statutory right to strike. They
said that they were merely affirming the doctrine announced in the
Davis case.

However, Murdock dissented, saying that this was the first time in
the history of the NLRA and its amendments that the mere threat of
a strike justified discrimination against employees to discourage them
from engaging in concerted activities for their mutual aid and protection.
He found no inference in the stipulated facts that it was the threat

of a possible strike at the non-struck employers that led them to lock
out their employees as a defensive measure; but rather, the facts
showed that the lock-out was caused by the strike at another member's
establishment.
This alone seemed to him a clear violation of Section 8(a)(3). The

burden placed by the majority on the General Counsel to find other
evidence was unwarranted in view of the stipulated facts. The evidence
presented clearly showed the anti-union bias of the employers. Such
bias needed further proof only where the employer defended against
the charge of unlawful discrimination by claiming the discrimination was

for cause. Here, that was not the case. The admitted facts showed that
the discrimination resulted solely from activities protected under Sec
tions 7 and 13,27 making evidence of general bias unnecessary.

26 It is interesting to note that in the Morand Bros. Beverage Co. case a letter was
sent by the union to the other employers disclaiming any intent to strike them. Part of
the letter is quoted in the Circuit Court opinion, 190 F.2d at 579. How effective such a

letter will be in counterbalancing the inference established in this case is an interesting
question.

27 L.M.R.A., 1947. Note 11, supra, sets out Sec. 7. "Sec. 13. Nothing in this Act,
except as specifically provided for herein, shall be construed so as either to interfere with
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Murdock thought that the lengthy litigation in the Davis and Morand
cases was inconclusive. The Board's position in those cases, he ex

plained, was that the lock-out, unlike the strike, was not a lawful exer
cise of economic power, unless there were special business reasons

making it impossible for the employer to continue operations. No lock
out could be justified unless the employer produced some evidence that
it was for cause. Certainly the defensive nature could not be established
by the absence of independent anti-union motivation. He further com

plained that the Board had the opportunity to have the Supreme Court
decide this problem of the Davis case and refused to take it, as it should
have.

Conclusion

In sum, the law of the lock-out, as applied by the courts and the

Board, appears to be as follows:

(1) The discharge (permanent separation) of non-striking employ
ees by members of an association when another member of their
association is struck is an unfair labor practice.

(2) It is also an unfair labor practice for the struck members to dis

charge its striking employees, solely because of union member

ship or activity.
(3) It is not an unfair labor practice for members of an association

to lay-off or lock-out their employees when another member is
struck.

(a) There is no burden on the employer to show that the strike
is likely to spread to him.

(b) The employer need not show any other serious economic loss
which justifies a lock-out.

It would seem that the employer group now has a most effective
counter-attack to the selective strike.
An interesting question is likely to arise in a situation where the

employers are not members of an association, but have a close economic
interest. For example, in the auto industry there is no industry-wide bar

gaining association on the part of the employers. Instead, the usual sys
tem is for the auto workers to contract with Ford, or General Motors, and
this contract sets the pattern for the rest of the industry, who grant sub
stantially the same terms in their contracts with the union. Suppose then,
in the negotiations with Ford, an impasse is reached and the union de-

or impede or diminish in any way the right to strike, or to affect the limitations or quali
fications on that right."
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cides to strike. In this case, may the rest of the industry lock-out their

employees?
If the employers use the rationale that this is "whip-sawing" and that

they are merely counter-attacking in advance, there is a likelihood that
the present Board would hold this to be a legitimate exercise of the em

ployers' economic power, and not an unfair labor practice.
LEO j. o'brien

JUDICIAL DIVINATION OF CONGRESSIONAL INTENT IN
LABOR RELATIONS

As jealously as Congress has watched its powers since the Roosevelt

era, it has rather profligately tossed to the judiciary a substantial part
of its authority to exclude state laws in the field of labor-management
relations. By deliberately omitting to specify how much of its regula
tion in this area is exclusive,1 Congress has forced the Supreme Court
not merely to declare but actively to participate in the establishment of
a national labor policy.
In its traditional role as arbiter between the claims of state "police

power"2 and federal regulation of interstate commerce, the Supreme
Court has frequently been called upon to define the limits of state and
national authority. In the execution of this task, the Court has con

sistently confronted two problems. If the federal commerce power lies
dormant and unexercised in a particular area, may the states use their
police power to regulate activities of local concern which involve or

affect interstate commerce?3 Secondly, if Congress has entered a field

1 ". . . Congress has not seen fit to lay down even the most general of guides to
construction of the Act, as it sometimes does, by saying that its regulation either shall
or shall not exclude state action." Bethlehem Co. v. State Board, 330 U.S. 767, 771
(1947).
"The National Labor Management Relations Act . . . leaves much to the States, though

Congress has refrained from telling us how much. We must spell out from conflicting
indications of congressional will the area in which State action is still permissible."
Garner v. Teamsters Union, 346 U.S. 48S, 488 (19S3) .

2 For convenience' sake, this term will be used throughout this paper. As Chief Justice
Taney said, however, in the License Cases, 5 How. S04, S83 (U.S. 1847), the "police
power" is "notning more or less than the powers of government inherent in every sov

ereignty to the extent of its dominions .... the power of sovereignty, the power to

govern men and things within the limits of its dominion."
3 The Minnesota Rate Cases, 230 U.S. 352 (1913) ; Cooley v. Board of Wardens, 12

How. 299 (U.S. 1851); but see Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945).
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with some legislation, how far and to what extent has Congress intended
to oust the state police power?4
The power of Congress over interstate commerce is, of course, plenary,5

and extends to all activities within a state which affect that commerce.6
Under the supremacy clause, the exercise of the federal commerce power
clearly enables Congress to close the door completely to state regula
tion. But when the intent of Congress to do so is not explicit, the sur

vival or extinction of state power must be decided by the Supreme Court.
To date, the Supreme Court has generally employed a different meth

od for the solution of each of these two problems. When Congress has
not acted at all, the test of the validity of state regulation in matters

affecting interstate commerce is the necessity of a single, uniform rule
for the nation.7 Where national uniformity is not imperative, the states

may regulate activities in the interest of the public health, safety, morals
and welfare, even though they involve or affect interstate commerce. In

deciding whether a particular subject demands uniform control, the
Court admittedly weighs national policy against state interests.8
When Congress has acted, however, and the question is whether the

states may also act, the test is congressional intent to exclude or pre
serve state power.9 For the divination of this intent the Supreme Court
has employed certain techniques, such as the creation of the presumption
that state police power over violence is never excluded -by anything
short of an explicit congressional declaration.10 Arguments for and

against occupation of the labor relations field have so often tenaciously
relied upon the general methods used by the Supreme Court to discover
congressional intent that a study of these techniques is urgently needed.11

4 Panhandle Pipe Line Co. v. Commission, 332 U.S. 507 (1947) ; Union Brokerage Co.
v. Jensen, 322 U.S. 202 (1944) ; Parker v. Brown, 317 U.S. 341 (1943) ; Townsend v.

Yeomans, 301 U.S. 441 (1937) ; Mintz v. Baldwin, 289 U.S. 346 (1933).
5 Gibbons v. Ogden, 9 Wheat. 1 (U.S. 1824).
� Wickard v. Filburn, 317 U.S. Ill (1942) ; United States v. Darby, 312 U.S. 100

(1941).
7 Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945) ; Seaboard Air Line Ry. Co.

v. Blackwell, 244 U.S. 310 (1917) ; Kansas Southern Ry. Co. v. Kaw Valley Dist., 233

U.S. 75 (1914). See also, Kelly v. Washington, 302 U.S. 1 (1937); but see Hennington
v. Georgia, 163 U.S. 299 (1896).

8 Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945). See Dowling, Interstate Com
merce and State Power, 27 Va. L. Rev. 1 (1920).

9 Gamer v. Teamsters Union, 346 U.S. 485 (1953) ; California v. Zook, 336 U.S. 725

(1949) ; Cloverleaf Co. v. Patterson, 315 U.S. 148 (1942) ; N.Y. Central R.R. Co. v.

Winfield, 244 U.S. 147 (1917).
10 Allen-Bradley Local v. Board, 315 U.S. 740 (1942).
n Cox and Seidman, Federalism and Labor Relations, 64 Harv. L. Rev. 211 (1950);
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It is time to point out the questionable assumptions upon which they
are grounded, and the doubt and confusion to which their use has led.
The pragmatic evaluation of these techniques in terms of the results

which they achieve and the more fundamental appraisal of the premises
upon which they are based leads inevitably to the conclusion either that

Congress should abandon its habit of cryptic reticence, or that the
Court must articulate more clearly the bases of judicial decision. The
morass of presumptions which the Supreme Court has utilized so far for
the discovery of congressional intent has practically destroyed predict
ability in the field of state-federal jurisdiction over labor-management
relations. Congress could explicitly make a clear demarcation of the
area over which its legislation is to be exclusive.12 Should Congress
refuse to clarify the extent to which it meant to exclude state regulation,
the Supreme Court must play its role boldly as arbiter of state and
national interests. Rather than cling hopelessly to the many confusing
techniques of the past, it should overtly utilize the test which it has long
ago adopted for cases in which there is no federal legislation. This test

requires a balancing of state and national interests and a determination
whether a particular state law can exist in harmony with the national
scheme and federal policy. Use of this test in labor law would demand
forthright study by the Court of the economic and social problems
with which the Labor Management Relations Act deals, and decisions
in accord with its philosophy and implications.
Preemption or Direct Conflict: The Evolution of Implied

Congressional Intent to Exclude State Action

Early in the history of congressional regulation of interstate commerce
�and, indeed, of other matters within its delegated powers13�it became
Petro, Participation by the States in the Enforcement and Development of National Labor
Policy, 28 Notre Dame Law. 1 (19S2) ; Ratner, Problems of Federal-State Jurisdiction in
Labor Relations, S N.Y.U. Ann. Lab. Conf. 77 (1952).

12 In a speech before the Marquette University Management Center on Jan. 26, 19SS,
Lawrence E. Gooding, Chairman of the Wisconsin Employment Relations Board, urged that
the "time is more than ripe for Congress to clarify where states stand on the question of
labor relation jurisdiction." He proposed three methods for Congress to wipe out the
"No-Man's Land" in the regulation of employer-employee relations: (1) Restoration of
the theory of concurrent jurisdiction; (2) Clarification by Congress that when the NLRB
declines jurisdiction, the states are free to regulate; or (3) Congressional establishment
of jurisdictional standards for the NLRB and a requirement that the national board assert
its authority under these standards. Mr. Gooding's speech is reported at 35 LRRM
262 (1955).

13 The following discussion includes cases dealing with the exercise of federal power
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apparent that Congress was seldom explicit about the extent to which it
meant to exclude complementary state action. In resolving the issues
of federal-state jurisdiction thus created, the Supreme Court's varying
attempts to find the key to "congressional intent" led to the evolution
of two seemingly opposed presumptions.
The first was based on the premise that whenever Congress regulated

a subject, it regulated it to the full extent it thought desirable. Conse

quently, exclusion of state legislative power in the regulated field was

necessary to preserve the integrity of Congress' judgment that the rights
and remedies which it provided were sufficient.14 It followed that state
laws dealing with the same subject matter could not be "applied in
coincidence with, as complementary to, or in opposition to federal enact
ments."15 This is the classical concept of "preemption" or "occupation
of the field."

The other presumption rested on the contradictory premise that when

Congress chose to regulate only partially, it did so on the basis of a

judgment that only limited federal regulation was required and that the
balance of the field could appropriately be left to the states for regula
tion. From this it followed that unless there was direct conflict, such as

the imposition of inconsistent standards or the deprivation of federal

rights, the state statute was perfectly valid.16 This result was further

supported by the argument that in the absence of a clear manifestation
of intent, Congress should not be presumed to have intended to deprive
the states of their traditional police powers.17
Curiously, Pennsylvania was responsible for the earliest18 as well

as the most recent19 statement by the Supreme Court of the doctrine of

other than that over interstate commerce since generally the same techniques of finding
implied legislative intent to exclude or preserve state power are utilized by the Court.

14 Houston v. Moore, 5 Wheat. 1 (U.S. 1820) ; Prigg v. Pennsylvania, 16 Pet. 539 (U.S.
1842) ; Missouri Pacific v. Porter, 273 U.S. 341 (1927).
is Charleston & Car. R.R. v. Varnville Co., 237 U.S. 597, 604 (1915).
16 Sinnot v. Davenport, 22 How. 227 (U.S. 1859) ; Missouri, Kansas & Texas R.R. v.

Haber, 169 U.S. 613 (1898) ; Reid v. Colorado, 187 U.S. 137 (1902) ; Savage v. Jones,
225 U.S. 501 (1912) ; Missouri, Kansas & Texas Ry. Co. v. Harris, 234 U.S. 412 (1914) ;

Til. Cent. R.R. Co. v. Public Utilities Comm'n, 245 U.S. 493 (1918) ; Mintz v. Baldwin,
289 U.S. 346 (1933). The use of this presumption is also advocated in Dowling, Inter

state Commerce and State Power, 27 Va. L. Rev. 1 (1940).
17 KeUy v. Washington, 302 U.S. 1, 12 (1937).
is Houston v. Moore, 5 Wheat. 1 (U.S. 1S20).
19 Garner v. Teamsters, Chauffeurs & Helpers Local Union No. 776, 346 U.S. 485

(1953).
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preemption. In 1820 its law punishing a resident for failure to obey the

President's call of the militia was challenged as an invasion of a subject
already regulated by federal law. The Honorable Bushrod Washington
wrote the majority opinion which established the presumption that when

Congress has regulated a subject it would be assumed that it has done so

"as fully as was thought right and has thus excluded the power of legisla
tion by the states on these subjects, except so far as it has been permitted
by Congress; . . .

"20 Justice Washington pointed out that congressional
intent to occupy the field would be presumed even though "it should
be conceded, that important provisions [of a federal statute] have been

omitted, or that others . . . might have been more extended, or more

wisely devised."21 This was a clear refusal to use as a test of preemption
whether the situation had been so adequately or extensively handled by
national prescription that further state requirements could be deemed

unnecessary.22 National policy, state interest, the extent and scheme of

regulation were not criteria of preemption.
Justice Washington also rejected as novel and unconstitutional the

doctrine that "where the state governments have a concurrent power of

legislation with the national government, they may legislate upon any
subject on which Congress has acted, provided the two laws are not in

terms, or in their operation, contradictory or repugnant to each other."23
In other words, lack of conflict with federal legislation was no guarantee
of the validity of state law.
This last proposition of Justice Washington had a short life. By 1859

the Court had adopted the second approach and insisted on a direct clash
between federal and state regulation before a state law would be invali
dated. In Sinnot v. Davenport,2* a state statute providing for the regis
tration of steamboat owners was upheld although there was a general
federal licensing statute of ships and vessels engaged in the coasting
trade. The Court determined that "where the state law is but the exer

cise of a reserved power, the repugnance or conflict should be direct and

20 S Wheat, at 24.
21 Ibid.
22 Professor Powell in 1928 urged this as a test to determine whether there the Court

should infer implied congressional intent to exclude supplementary state action. In fact
he rather baldly remarked that the Court was actually reaching a judgment whether "the
impediment of further state requirement is to be deemed a bane rather than a blessing."
Powell, Current Conflicts between the Commerce Clause and State Police Power: 1922-
1927, 12 Minn. L. Rev. 607 (1928).
23 S Wheat, at 24.
2* 22 How. 227 (U.S. 18S9).
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positive, so that the two acts could not be reconciled or consistently stand
together. . . ,"25
During the latter part of the 19th century cases on federal-state juris

diction followed generally in the wake of the Sinnot doctrine.26 Only
occasionally would the Court admit that there was no conflict and still
refuse to allow the state to make any complementary regulations on the

ground that Congress had occupied the entire field.27
The concept of direct conflict was quite definite. Where the state act

took away federally given rights,28 imposed conflicting standards29 or

prevented the federal law from functioning,30 the Court refused to permit
its operation. But supplemental regulation of the same subject matter,31
additional remedies for the same violation,32 were found not to constitute
a conflict within this original meaning of the term.

These theories introduced difficulties. First it could not be determined
which one the Court would employ. More important, each approach as

sumed the result which is the real issue : whether Congress had intended

to exclude complementary state action upon a subject which it had par
tially regulated. The theory of direct conflict assumed that Congress did
not intend to extend its authority beyond its specific enactments; the

theory of preemption assumed that it did. The dichotomy between these
two theories at this stage of their development is also clear: either the
whole field was taken over as a result of the preemption presumption, or
congressional regulation was limited to the specific statutory provisions
as a result of the direct conflict presumption.
While these two presumptions occasionally appear today in their origi-

25 Id. at 243.
26 Railrc-ad Co. v. Huser, 95 U.S. 465 (1878) ; Kimmish v. Ball, 129 U.S. 217 (1889) ;

Missouri, Kansas & Texas R.R. v. Haber, 169 U.S. 613 (1898).
27 Prigg v. Pennsylvania, 16 Pet. 539 (U.S. 1842).
28 Missouri, Kansas & Texas R.R. v. Haber, 169 U.S. 613 (1898).
29 See criteria of conflict in Sinnot v. Davenport, 22 How. 227 (U.S. 1859).
3� Western Union Tel. Co. v. Massachusetts, 125 U.S. 530 (1888). A federal statute

authorizing a telegraph company to maintain lines on the post roads of the U.S. prevented
a state from enjoining the company from operating the lines for its failure to pay taxes.

See also Kansas Southern Ry. v. Kaw Valley Dist., 233 U.S. 75 (1914).
31 Savage v. Jones, 225 U.S. 501 (1912). A state was allowed to make failure to dis

close ingredients on feeding stuffs a violation where the federal Act prohibited false or

misleading statements on the same feeding stuffs. See also Reid v. Colorado, 187 U.S.

137 (1902) ; Atchison Ry. v. Railroad Comm., 283 U.S. 380 (1931).
32 Missouri, Kansas & Texas R.R. v. Haber, 169 U.S. 613 (1898). Federal regulation

covering the movement of diseased cattle did not prevent state from giving a right to

recover damages for injuries suffered from bringing diseased cattle into the state.
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nal forms, in the last half century they have developed and merged into

a complicated technique of determining through the extent of conflict

with national policy whether there is an implied intent to exclude state

authority.
The original premise of preemption, that partial regulation by Con

gress reflects its considered judgment as to the exact substance and

form which the regulation of a particular subject should take, wavered
after the Civil War. The growth of monopolies, the expansion of busi
ness enterprise and technological progress developed a need for regula
tion in detail which even a growing bureaucracy in Washington could
not handle. It seemed somewhat absurd to presume that Congress was

attempting to supply all the rights and remedies in the immensely com

plicated and expanding areas of the national economy in which it passed
some legislation.
At the same time that the Court was forced to recognize the invalidity

of the basic premise upon which preemption was based, another factor
was urging it to adopt new techniques for its application. This was the

surge of laissez-faire philosophy at the close of the nineteenth century
and through the first quarter of the twentieth.33 Preemption was entirely
compatible with this doctrine. If it was determined that partial federal
regulation provided all the rights and remedies Congress wished in a

particular area, further state regulation could successfully be excluded.

Consequently there was a marked increase in the use of preemption
by the Supreme Court during this era.34 Owing, however, to the manifest

impossibility of inferring a congressional intent to preempt every ex

panding area of the nation's industry from a mere touch of federal regu
lation, the original premise of preemption was refined with new and more

subtle considerations.
In 1917 the Court held that the Federal Employers Liability Act,

33 During this era both the social reformers and the captains of industry urged limited
government regulation. All America seemed unwilling to give up the Jeffersonian tradition
of laissez-faire and limited government as a suitable means to assure liberty and oppor
tunity for the individual. The critics of society only differed from the robber barons in
wishing to break down monopolies, industrial techniques and large concentrations of
wealth which had given some men an unfair advantage. They wanted to begin the race

over, but they still wished to run it without extensive government refereeing. Morton
Gabriel White, Social Thought in America: The Revolt Against Formalism (New York:
The Viking Press, 1949).

34 New York Central R.R. Co. v. Winfield, 244 U.S. 147 (1917) ; Penna. R.R. v. Pub.
Service Comm., 250 U.S. 566 (1919) ; Oreg.-Washington Co. v. Washington, 270 U.S. 87
(1925); Napier v. Atlantic Coast Line R.R., 272 U.S. 605 (1926).
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which required railroad employers in interstate commerce to compen
sate their employees for injuries sustained therein through negligence
prevented the states from requiring such carriers to compensate their

employees for injuries in interstate commerce occurring without negli
gence?5 The basis for determining preemption of the subject of employer
liability of interstate carriers was a decision that it was a matter "in
which the Nation as a whole is interested and there are weighty con

siderations why the controlling law should be uniform and not change
at every state line."36 Deciding preemption by whether there should be
a uniform rule was clearly an adoption of the test used in determining
the validity of state legislation of activities affecting interstate com

merce where the federal government had not acted. Few cases follow
this approach.
Another technique evolved by the Court about the same time, and

applied more frequently, was to examine the detail and comprehensive
ness of the federal legislation in a particular area. If sufficiently exten

sive, it was held to manifest a congressional intent to occupy the field.
The most serious criticism of this approach is that the Supreme Court
does not spell out the amount and degree of regulation necessary for

preemption. Commonly, the Court abruptly arrives at the result that
"in our opinion regulation by the paramount authority has gone so far
that the state of Pennsylvania cannot impose the additional obligation
in issue here."37 There is an occasional case in which the Court does
elaborate somewhat upon its conclusion. In Napier v. Atlantic Coast
Line R. Co.?* for example, it held that the Boiler Inspection Act, by
delegating to a commission the power to control the design, construction
and material of every part of locomotives in interstate commerce, had

occupied the field and precluded the state from requiring additional

safety measures on locomotives. It is possible that underlying this state
ment was a consideration of how much regulation was possible upon
locomotives and a balancing of the degree of federal regulation against
the conceivable total. There clearly should be more explicit standards
developed to determine how much regulation is required before comple
mentary state legislation is excluded.
The whole theory of preemption, however, labors under the difficulty

of determining the limits of a "field." As already pointed out, the early
35 New York Central R.R. Co. v. Winfield, supra note 34.
36 id. at 149.
37 Penna. R.R. v. Pub. Service Comm., 250 U.S. 566 (1919).
38 272 U.S. 605 (1926).
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preemption cases simply decided that the entire subject was preempted.
A distinction of degrees and limited areas of preemption arose with the

evolution of the extent-of-regulation test. Certain remedies could be

preempted where the total subject matter was not; some phases of an

activity could be so extensively controlled that preemption was applied
while other phases would be left to the states. Thus it is clear that the

theory of preemption may at will expand and contract the line of federal

authority. The extent of the "field" is as variable as the doctrine
which gives rise to it. Indeed, it is in placing the precise limits to the
field that the theory is most vulnerable to the criticism of begging the

question.
The theory of direct conflict, unlike preemption, remained almost static

through the first quarter of this century. Beginning in the thirties, how
ever, there was a noticeable tendency of the Court to emphasize the
state's interest in regulating the activity, with an intimation that this
was a consideration which would tip the scales against a finding of con
flict. In Kelly v. Washington, for example, the Court reiterated with
numerous citations the doctrine that state power would not be superseded
by federal action unless the "conflict is so direct and positive that the two

acts cannot be reconciled or consistently stand together."39 Following
this traditional statement was the new consideration significantly with
out citation that "When the State is seeking to protect a vital interest,
we have always been slow to find that the inaction of Congress has shorn
the State of a power which it would otherwise possess."40 Two years
later in Maurer v. Hamilton the Court again looked to the "peculiar
conditions of the traffic and the problems of state regulation"41 as one

factor bearing on the question whether there was a sufficient conflict to
invalidate the state statute. These cases mark an awakening social
consciousness that the need for regulation and the state's interest in
controlling the activity should be considered in state-federal jurisdic
tional problems.
At the same time that the Court was evaluating a state's need to regu

late an activity, it was also beginning to look to the nation's interest
under the doctrine of conflict. In Hines v. Davidowitz,42 it held that
alien registration was a subject demanding broad national authority and
therefore state regulation of the same subject stood as an obstacle to

39 302 TJ.S. 1, 10 (1937).
*o Id. at 14.
41 309 U.S. 598, 617 (1939).
42 312 U.S. 52 (1941).
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the accomplishment and execution of the federal Act. The doctrine of
direct conflict was clearly being broadened. The Court admitted that

"[t]he nature of the power exerted by Congress, the object sought to
be attained, and the character of the obligations imposed by the law,
are all important in considering the question of whether supreme federal
enactments preclude enforcement of state laws on the same subject."43
The significance of the expansion of the idea of conflict was the adop

tion of tests analogous to those used to find preemption. The idea in

preemption that the government had regulated so extensively that state

legislation was displaced was clearly allied to the consideration in conflict
cases of the need for state legislation because national regulation did
not cover the exigencies of the subject. The demand in an area for
broad national direction was clearly used in both theories as a test for

implied congressional intent to displace state authority.
Thus the merger of the preemption doctrine with the idea of conflict

did not come as an unheralded surprisg. The clearest statement of this
union was written by Mr. Justice Frankfurter in California v. Zook;

. . . the fundamental inquiry, broadly stated, is the same: does the state

action conflict with national policy? ... the question of Congressional "oc
cupation of the field," and the search for conflict in the very terms of state
and federal statutes are but . . . separate particularizations of this initial

principle.44
The difficulty with this broad test of "national policy" is, of course, its

elusiveness. While federal statutes undoubtedly manifest a national

policy to protect or prohibit the activities which they authorize or forbid,
they rarely contain any positive indication that Congress is opposed to

complementary state action in the same field. The affirmative purpose of

Congress to regulate federally is clear; the negative intention to ex

clude all other regulation is ordinarily left to implication.
The approach through conflict with national policy, however, seems

more intelligible and reasonable than the exclusive use of either preemp
tion or direct conflict. It abandons the artificial and arbitrary presump
tion of total occupation and the overstringent requirement of direct clash
with the specific requirements of the federal statute. Moreover, it permits
the use of all the tests which the Supreme Court has developed as a

means of finding preemption or direct conflict. But instead of limiting
the applicability of these tests to the particular doctrine in connection
with which they were devised, the umbrella concept of national policy

�

43 Id. at 70.
44 336 U.S. 72S, 729 (1949).
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embraces them all. The inclusiveness of this approach may be made

clearer through an examination of the cases.

In California v. Zook, a statute prohibiting the sale or arrangement
of any transportation over the public highways of the state without a

state permit paralleled almost exactly the Federal Motor Carriers Act.

The fact of coincidence, the interest of the state, the test of direct con

flict, the extent of state regulation at the time the federal Act was passed,
and the possibility of double punishment were all weighed to determine
whether the statute conflicted with the national policy embodied in the
federal law. It was held by the majority that it did not.

Again, in Cloverleaf Co. v. Patterson,45 the ostensible test was the
"effect of that [state] action upon the national regulatory policy declared

by the federal statute."46 This case involved a state's attempt to con

fiscate packing-stock butter used by the plaintiff to make renovated
butter. The Secretary of Agriculture had exercised his authority under
federal law to regulate the production of renovated butter. Once again,
the tests of clear inconsistency, the needs of the industry, and the extent

of federal regulation were employed to determine the validity of the
state law. The critical factor proved to be that state confiscation of
the material in production nullified federal discretion over the ingredients
of the product. Even though federal authorities had no power to seize

spoiled packing-stock butter, the regulation by Congress of the produc
tion of renovated butter impliedly prohibited any state control. Signifi
cantly, the words "preemption" and "occupation of the field" were not

used by the Court.
The approach through conflict with national policy avoids many of

the difficulties encountered in preemption and direct conflict. There is
no concern with a "field" or with "subject matter." A state law upon
any subject may, in a specific case, frustrate the national policy expressed
in a federal statute upon another subject, and consequently be invalid.
At the same time, however, that this new concept is broader, it is also
narrower. Once the doctrine of preemption came into play, coincident
state regulation automatically fell. As seen in California v. Zook, it need
not do so under the national policy approach. And, most importantly,
it does not suffer from the defect of assuming what it proves. Its tech
niques become objective, indicative of the national and the local interests.
It is only after these interests have been defined in terms of economic,
legislative or political policies that the Court will embark on the hazard-

45 315 U.S. 148 (1942).
46 Id. at 153.
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ous task of weighing them and deciding whether state action is to be
excluded.

Preemption and Direct Conflict In Labor-Management Relations

To judge by the current literature,47 no will-o'-the-wisp has ever

proved more elusive than the boundary between state and federal juris
diction in the field of labor-management relations. The Court has clearly
adopted the test of "national policy" outside the labor field, but has
failed overtly to utilize it in labor cases. The continued use of the terms

preemption and conflict in almost every opinion has led to much mis
understanding on what actually is the basis of these decisions.
It is suggested that even in the labor field preemption and direct

conflict have become only a means utilized by the Court in its process of

determining a more fundamental conflict with national policy. They
are no longer results attained by indulging in presumptions of congres
sional intent. The Court no longer consistently refuses to invalidate a

state law unless there is direct conflict with a federal statute.48 Neither
has it totally accepted the old preemptionist argument, which, in the field
of labor relations, would run as follows:

( 1 ) Section 7 of the LMRA confers upon employees the right to engage
in concerted activities for the purpose of collective bargaining.

(2) Congress itself has qualified this right by expressly spelling out
certain unfair labor practices by unions.

(3) Congressional silence as to union conduct not remediable under

Taft-Hartley amounts to an expression that the rights guaranteed
by Section 7 shall not be further limited.

Each case in the field of state and federal jurisdiction over labor
relations has reached an ad hoc decision, in which the numerous factors

previously discussed in Part I are weighed to determine whether the
state law should be invalidated on the ground that it conflicts with the
national labor policy. As a result, any attempt to unify these decisions
on the basis of a theory less complex than that of national policy is
doomed to frustration.
Preemptionists have struggled vainly with the "field" concept. Pro

fessor Cox, its most astute and sound proponent, has great difficulty
47 See note 11, supra.
48 Some writers try to explain the principal cases on state-federal jurisdiction in labor-

management relations on the ground that "in each case . . . the state statutes involved
were directly in conflict with the national act." Gigure, The Status of Organizational
Picketing in Wisconsin, 37 Marquette L. Rev. 151, 161 (1953).
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with state antitrust laws and other general state laws which cannot be

said to intrude into the "field" of labor relations.49 Owing to the prev
alent acceptance of the "field" concept by the authorities, a good many
state courts have applied their own laws to activities which are clearly
governed by Taft-Hartley. A simple sidestep, like holding that there
is no "labor dispute" or that the state law is not a "labor" law, is ap
parently all that they deem necessary to avoid trespassing on the area of

federal regulation.50
While failure to recognize that the Supreme Court has rejected pre

emption and direct conflict as primary tests has led to serious confusion,
there is a still more fundamental error: failure to realize that both
methods are used in almost every case. It is futile to argue whether pre
emption or conflict was the theory applied in a particular decision. Both
are standard parts of the general examination to which the Supreme
Court has subjected every state law in determining whether it must be
struck down.

Since the Court insists on balancing factors as complex and elastic
as the national interest, state concern, extent of federal regulation, and
the degree of conflict in order to determine the validity of a state law,
it is clear that no basic theory can enjoy either logical simplicity or

structural rigidity. Even so, in view of the complicated and unstable
nature of labor-management relations, the ambiguity and indefiniteness
of Taft-Hartley, the need for national uniformity of regulation in some

areas and the paramount interest of the states in local control over

others, it seems far better for the Court to adopt the supple doctrine
of conflict with national policy than arbitrarily to presume that Congress
intended to occupy the whole field, or, conversely, to restrict itself to
the explicit provisions of its enactments.
The extent to which the Supreme Court has de facto abandoned the

search for phantom congressional intent and has substituted a considera
tion of policy factors in hewing the line of federalism in labor relations
becomes clear through an analysis of the principal cases which it has
already handled on this question.
Prior to the Taft-Hartley Act, no federal statute expressly regulated

strikes, picketing or other forms of concerted activities on the part of
49 Professor Cox agrees there is "considerable plausibility" to this argument. Cox, Fed

eralism in the Law of Labor Relations, 67 Harv. L. Rev. 1297, 1329 (1954). See also
Ratler, supra note 11, at 117.

50 Freydberg Inc. v. International Ladies' Garment Workers Union, 128 N.Y.S.2d 470,
472 (Sup. Ct. 1954) ; Anheuser-Busch Inc. v. Weber, 265 S.W. 2d 325 (Mo. 1954) ; Central
Storage & Transfer Co. v. Teamsters, 30 L.R.R.M. 2379.
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employees and labor organizations. The Wagner Act, however, did
generally guarantee the right of employees to "bargain collectively
through representatives of their own choosing, and to engage in other
concerted activities for the purpose of collective bargaining or other
mutual aid or protection."51
The extent of this protection was first drawn in question in 1942. 52

Violence, threats and assaults had occurred during the course of mass

picketing by the Allen-Bradley local, which was out on strike. Under
its own general labor law, Wisconsin enjoined the picketing. There was

no doubt that the controversy between the union and the company in
volved a "labor dispute affecting interstate commerce" within the mean

ing of the Wagner Act.
Counsel for the company, citing the Sinnot v. Davenport line of cases,

argued that since there were no federal statutory provisions regulating
union conduct, all of it was subject to supervision by the state. Union

counsel, citing the Houston v. Moore line of preemption cases, argued
that the rights given to employees by Section 7 to engage in concerted
activity for purposes of collective bargaining prevented the states from

restraining the unions during a strike over a collective bargaining disa

greement. The whole field of union concerted activity for purposes of
collective bargaining had been closed to state regulation.
The decision of the Supreme Court in this case is the key to the follow

ing cases. In effect, it refused to accept either the union's or the com

pany's approach, terming them "theoretical disputes."53 Instead, the
Court balanced state and national interests, as it did in the Cloverleaj
and Hines cases. The state's vital interest in preserving peace and order,
the necessity for some regulation, the lack of any in the federal statute,
and the nature "of the rights guaranteed and protected by the federal
Act"54 led the Court to its decision that "concerted activity" did not
include a right to use violence. As a result, its restraint by the states was

not "an impairment of the federal policy."55 [ Emphasis added.]
Thus neither conflict nor preemption was the rationale of this first

case. The Court decided that concerted activities could not include a

license to breach the peace, because the state had a vital interest in its

preservation and there was no federal regulation to ensure it; the Court

51 49 Stat. 452 (1935), 29 U.S.C. � 157 (1952).
52 Allen-Bradley Local v. Wisconsin Board, 315 U.S. 740 (1942).
53 Id. at 746.
64 Id. at 756.
55 Id. at 750-751.
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then proceeded to reason that there was no conflict with the federal
scheme. Policy considerations, not presumptions of congressional intent,
determined the scope of the Act.

Unfortunately, the Court padded and dressed its decision with the
traditional presumptions, and failed clearly to admit its role as arbiter of
state and national interests.
A comparison of the Allen-Bradley decision with the next case of

Hill v. Florida56 discloses the impossibility of picking preemption or

direct conflict or any other narrow test as the single basis on which the

Supreme Court will decide all jurisdictional questions in labor relations.
Florida had passed a statute under which a union could be enjoined

from functioning unless it filed a written report disclosing its name, loca

tion, and the names and addresses of its officers. The statute also for
bade any agent to represent the union before he had complied with
certain requirements.57 With no guidance from Congress, the Supreme
Court had to decide (1) whether Section 7 gave unions rights only
against employer interference or against state interference as well, and
(2) whether the federal right to bargain collectively was unlimited.
It would seem that if the right to concerted activity stopped short of

violence, the right to bargain collectively might as easily have stopped
short of a state's attempt to impose qualifications on union agents acting
in a fiduciary capacity and of a simple registration requirement for all
unions. The Supreme Court, however, found that "Congress attached
no conditions whatsoever to [the union's] . . . freedom of choice" to

bargain collectively. It was a "full freedom," in no way to be impaired
by the states.58
In reality, this was a policy decision, but both preemption and conflict

were used by the majority as the basis of their holding. By its grant
of full freedom, Congress occupied the field of collective bargaining
and closed it to state control. At the same time, the Court emphasized
the conflict of the Florida statute with federal collective bargaining
rights. It is obvious, of course, that the test of consistency or incon
sistency was of no help until the area of federal control had been defined.

58 325 U.S. 538 (1945).
57 The Florida Statute provided that "no one shall be licensed as a 'business agent' of

a labor union who has not been a citizen of the United States for more than 10 years,
who has been convicted of a felony, or who is not a person of good moral character. . . .

A Board, composed of the Governor, the Secretary of State, and the Superintendent of
Education, then passes on the application, and if it finds the applicant measures up ... ,

authorizes the license to be issued. . . ." Id. at 540.
58 Id. at 541.
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The fundamental question is what led the Court to find "full freedom"
of collective bargaining in Hill v. Florida and only a limited freedom of
concerted activities for purposes of collective bargaining in Allen-Bradley
v. Wisconsin Board. Since the extent of federal regulation was precisely
the same in both cases, the only possible answer lies in the difference
between the relative importance of the state and national interests in
volved in the two cases. States must have power to preserve the peace,
but their interest in ensuring high standards on the part of fiduciaries
or in gaining information about the operation of unions within their
borders falls before the national interest in preventing any interference
with free collective bargaining.
The weakness of the majority opinion in the Hill case is the inevitable

result of a refusal to admit that policy considerations lie at the roots

of this decision. The Court had to concede that there was no direct clash
between Section 7 and the registration requirements of the Florida
statute. It found conflict with the process of collective bargaining only
in the sanction of injunction for failure to register.59 If this reasoning
were followed to its logical conclusion, no state could ever imprison a

labor leader for any violation of state law. Such punishment would

temporarily interfere with the functioning of his union just as surely
as an injunction.
Thus the search for conflict carries the Court dangerously close to

extremes. It would have been much easier and clearer simply to have
stated that the national interest in freedom of collective bargaining was

paramount to any state interest in requirements for fiduciaries or in
union registration. In the last analysis, this was the sole obstacle to

Florida injunctions against continued activities by unions and their

agents in violation of its law.

Moreover, the use of the preemption theory to support the holding
that collective bargaining is a "full and unlimited freedom" also carried
the Court too far. There may come a day when the Court will be faced
with a state interest in imposing certain requirements which is greater
than the small limitations which they entail for the freedom of collec
tive bargaining. Had conflict with national policy been made the explicit
basis of the decision in Hill v. Florida, the Court would have remained
free to determine the validity of other types of state restrictions on col
lective bargaining on the basis of the relative weight of the state and

59 "It is the sanction here imposed, and not the duty to report, which brings about

a situation inconsistent with the federally protected process of collective bargaining.'' Id.

at 543.
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national interests involved. As it is, the Court has reached a static
result on the basis of an arbitrary presumption created to divine an intent
which does not exist.60
The next two cases are significant because they reveal to what extent,

under the doctrine of conflict with national policy, the Court has actually
weighed the needs of industry and has sought a solution which would

promote the most harmonious control of labor relations.

Before Bethlehem Steel Co. v. State Board61 was decided in 1947, state
courts had generally taken the view that state labor relations boards
could handle representation proceedings until the NLRB assumed juris
diction over them. The argument used to sustain state jurisdiction was

the familiar one from administrative law that where the actual incidence
of federal regulation depends upon action by an administrative agency,
and the agency has not acted, states may regulate the same subject
matter until the federal agency intervenes.

Bethlehem Steel involved the attempt of the New York State Labor
Board to certify foremen as organizational units for purposes of collec
tive bargaining at a time when the national board was refusing to do so.

In deciding whether the state certification was valid, the Court concluded
that since the NLRB had previously certified foremen, its current refusal
to do so took on the "character of a ruling that no such regulation is
appropriate or approved . . ,"62 Therefore the state action clearly in
fringed express federal policy. The Court went on to say, however,
that even if the board had expressed no policy on the particular type of
representation in question, the state still could not have taken the matter
in hand, even though its law and federal regulation were parallel.
Why the Court denied concurrent jurisdiction in representation pro

ceedings is explained in La Crosse Telephone Corp. v. WERB.63 In that
case, there had been no refusal by the NLRB to recognize the particular
type of representation which the Wisconsin Board certified. Once again,
the claim was made that the state board was free to act until the national

60 The Court presumably began to realize the dangers of casting a federal labor right
into too large a mold of preemption and has more recently, by using standards of vague
ness and by employing both conflict and preemption tests in every case, preserved a basis
upon which it can sustain in the future state control which might seem to be justified.
See International Union v. O'Brien, 339 U.S. 454 (1950) ; Garner v. Teamsters, 346 U.S.
485 (1953).

61 330 U.S. 767 (1947).
�2 Id. at 774.
63 336 U.S. 18 (1949).
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board undertook to determine the appropriate bargaining representative
of these employees.
The Supreme Court rejected this theory on the ground of conflict with

national policy. It admitted that the orders of the two boards might
not make "a head-on collision"64 and that "the true measure of conflict
between the state and federal scheme of regulation may not be found

only in the collision between the formal orders that the two boards may
issue."65 The Court turned rather to the nature of the representation
proceedings envisioned by the federal law. Since discretion was given to

the NLRB to determine the time for elections and the composition of the
bargaining unit, the Court found that it was the policy of the statute to

keep these proceedings "fluid."66 State regulation might freeze them
into a certain pattern inimical to the federal scheme.
The clearest expression, however, of the reasons behind the Court's

decision in this case lies in the following passage:
. . . The problem of employee representation is a sensitive and delicate one

in industrial relations. The uncertainty as to which board is master and
how long it will remain such can be as disruptive of peace between various
industrial factions as actual competition between two boards for supremacy.
We are satisfied with the wisdom of the policy underlying the Bethlehem
case and adhere to it.67

What more candid statement could there be that the Court is studying
the effect of state action on industrial peace, and that it determines the

"potentials of conflict" by its own estimate of what will promote the

greatest degree of harmony in state and national regulation of labor-

management relations?
With the enactment of the Labor-Management Relations Act in 1947,

Congress greatly expanded the scope of federal intervention in the field
of labor relations. But congressional intent to exclude state action
remained just as obscure as it was in the Wagner Act. The Supreme
Court was quick to complain:

. . . Congress has not seen fit in either of these Acts to declare either a

general policy or to state specific rules as to their effects on state regulation
of various phases of labor relations over which the several states traditionally
have exercised control.68

The first case to be decided under LMRA was the much discussed

64 Id. at 26.
85 Ibid.
66 Ibid.
67 Ibid.
68 Auto. Workers v. Wisconsin Board, 336 U.S. 245, 252 (1949) .
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Auto Workers v. Wisconsin Board69 (Briggs-Stratton) . The union had
been unsuccessful in its negotiations for a new contract and had em

barked on a softening-up campaign of unannounced intermittent work

stoppages. The company obtained injunctive relief through the state

labor board. When the case came before the Supreme Court, it followed
its usual procedure of considering the need for some regulation and then

balancing the state interest in regulating the conduct against the inter
ference from such local control with national labor policy.
The state's interest was found to be paramount. The "coercive tactics"

used by the union were placed on a plane with the violence in Allen-

Bradley. Congress had not made "such employee and union conduct as
involved in this case subject to regulation by the federal Board",70 as

a result, the state was free to police it. Mr. Justice Jackson's majority
opinion reiterates several times that there was no proceeding authorized

by the federal Act to deal with unannounced intermittent work stoppages.
In each instance, this conduct, in spite of the external peacefulness of
its operation, was expressly equated with violence and injury to property.
The Court was obviously disturbed that no one would be able to control
these highly effective and coercive tactics if it denied the power to the
states. Mr. Justice Jackson pointedly stated, "This conduct is either
governable by the State or it is entirely ungoverned."71 It seems difficult
for anyone who reads this statement in context to interpret it other than
as an expression of concern for the need of some restraint upon these
overly effective tactics. It certainly does not appear to be a definitive
holding by the Court that the states may regulate every activity which
is not expressly prohibited or protected by the federal statute.72
What the Court must have meant to say is this: If a particular

union tactic is both overly coercive and not an "unfair labor practice,"
it is not a protected "concerted activity" and is subject to the police

69 Ibid.
70 Id. at 254.
71 Ibid.
72 See Cox, Federalism in the Law of Labor Relations, 67 Harv. L. Rev. 1297, 1313

(1954) ; Roumell & Schlesinger, The Preemption Dilemma in Labor Relations, 18 U. of
Detroit LJ. 17, 28 (1954). If the above writers are correct in interpreting this state
ment as leaving all the intermediate area between those activities prohibited and protected
by the federal Act free to control by the states, then Mr. Justice Jackson is extremely
inconsistent in Garner when he writes: "The detailed prescription of a procedure for re

straint of specified types of picketing would seem to imply that other picketing is to be
free of other methods and sources of restraint." Garner v. Teamsters, 346 US 485, 499
(1953).

'
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power of the states. The Court neither faced nor considered the problems
of union activities which were both highly coercive and unfair labor
practices, or neither coercive nor protected concerted activities.
The necessity for state regulation of excessively coercive tactics by

unions in the conduct of a strike was probably the reason for Mr. Justice
Jackson's distinction between the methods and the ends of a strike, and
his conclusion that it is the objective, not the means, which brings a

strike within the power of the federal board.73 This distinction is nothing
more than a workable pivot upon which the Court is free to swing
coercive conduct under state control, when it feels that local regulation
is essential to the preservation of paramount state interests.

Algoma Plywood Co. v. WERB7i was argued the same day as Briggs-
Stratton, but decided eight days later. The most significant thing about
the opinion is that it was written by Mr. Justice Frankfurter who usually
plays his own dissenting game of solitaire in state-federal jurisdiction
cases in labor law by employing a test of direct and demonstrable
conflict.75
In the Algoma case, the employer, under pressure from the Depart

ment of Labor and the War Labor Board, had agreed to a maintenance-

of-membership clause in its contract with the union. The union had been
certified by the NLRB. One employee refused to pay dues and was

discharged by the company. The Wisconsin Employment Peace Act

required a favorable vote of two-thirds of the employees in a unit for
the validity of a union security provision. No such vote had been taken,
and the employer was ordered by the state board to reinstate the em

ployee who had been discharged for failure to pay dues and maintain
his membership.

73 Auto. Workers v. Wisconsin Board, 336 U.S. 245 (1949).
74 336 U.S. 301 (1949).
75 Mr. Justice Frankfurter seems to have recently retreated from his position of requir

ing a direct and clear conflict before invalidating a state labor law. Writing the opinion
for the Court in Weber v. Anheuser-Busch, 75 Sup. Ct. 480 (1955), he admitted there were

instances where state laws were invalid even where there was no obvious conflict with the

federal statute:

Congress formulated a code whereby it outlawed some aspects of labor
activities and left others free from the operation of economic forces. As
to both categories the areas that have been preempted by federal authority
and thereby withdrawn from state power are not susceptible of dehmina-
tion by fixed metes and bounds. Obvious conflict, actual or potential,
leads to easy judicial exclusion of state action. . . . But as the opinion in
that case [Garner] recalled, the Labor Management Relations Act "leaves
much to the states, though Congress has refrained from telling us how
much." . . . This penumbral area can be rendered progressively clear only
by the course of litigation.
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The Supreme Court sustained the action of the state. "When the

orders of the Wisconsin Board in the present case were entered," Mr.

Justice Frankfurter declared, "the War Labor Board had ceased to

exist . . . and, with the occasion that had called it into being, the necessity
for suppression of State law had also come to an end."76

Although Mr. Justice Frankfurter wrote the majority opinion in his

usual terms of a lack of direct conflict between the state and federal

law, this case does not seem to be one where congressional intent must
be implied. Both the majority and minority agreed that the intent of

Congress to allow the states an area of authority in the field of union

security provisions was clear on the face of the Act, and in accord with
its legislative history.77

Since the intent of Congress was express, the argument of the minority
that it was an erroneous interpretation "of federal statutory policy . . .

to hold that a state is free to impose a money penalty on this company
for acting in obedience to a contract which a federal agency validly
compelled it to make"78 is irrelevant. There is no conflict with national

policy invalidating a state law to which Congress has expressly given
its consent.79
It is important to understand that this case does not express any

opinion as to the applicability of a state law in the absence of a clear
indication of congressional policy. The broad language of Mr. Justice
Frankfurter with regard to the necessity of direct conflict expresses his

76 336 U.S. 301, 311-312 (1949).
77 Section 14(b) of the Taft-Hartley Act expressly declares that nothing in the federal

law "shall be construed as authorizing the execution or application of agreements requiring
membership in a labor organization as a condition of employment in any State or Terri

tory in which such execution or application is prohibited by State or Territorial law." The

original Wagner Act did not contain a similar provision, but there were convincing
legislative materials to show that Congress did not intend the proviso in � 8(3) to curtail
the power of the states to restrict the execution and enforcement of union security con

tracts.

Mr. Justice Frankfurter was so sure that the statutory intent was clear he concluded
that ". . . it is not even necessary to invoke the principle that in cases of concurrent

power over commerce State law remains effective so long as Congress has not manifested
an unambiguous purpose that it should be supplanted." Algoma v. Wisconsin Board, 336

U.S. 301, 312 (1949). See also the minority opinion on the clearness of the Act. Id. at 326.
78 Id. at 318.
79 It would seem possible to have a conflict with the national policy of Taft-Hartley

to promote industrial peace, where Congress had expressly granted rights to the states

under 14(b). See CIO pamphlet, The Case Against "Right to Work" Laws, p. 13 et seq.
on the disruptions in industry caused by state right to work laws.
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attitude toward all such state-federal jurisdiction cases, but is ordinarily
not adopted by the majority of the Court.
A curious two-line per curiam opinion in Plankinton Packing Co. v.

WERBS0 has been considered by many authorities as a probable reversal
of Algoma and as an enigmatic espousal of the preemption theory.81 The
fact pattern in the two cases is substantially the same. In Plankinton,
the National War Labor Board had issued a directive requiring the em

ployer to enter in a contract containing a maintenance-of-membership
clause applicable to employees who were union members in March 1945.
An employee left the union the same year and the company was forced

by the union to discharge him in accordance with the collective bargain
ing contract. The Wisconsin board found the employer and the union

guilty of the same violation of the Wisconsin Employment Peace Act
which was in issue in Algoma. The Supreme Court, citing the Bethlehem
Steel and La Crosse cases, reversed the judgment of the Supreme Court
of Wisconsin which, on the authority of Algoma, had sustained the state

board.
Not only is it highly unlikely that the Supreme Court would reverse

the Algoma case in a two-line per curiam decision without any explana
tion or mention of it, but it is still more unreasonable to assume, as some

authorities do, that the Court would silently switch from a theory of
direct conflict which they know is the basis of Algoma to a theory of

preemption which they argue is the basis of Plankinton.
There is another explanation of the case which is more tenable. The

employee in Plankinton was discharged in 1945, while the National
War Labor Board was still in existence.82 The employee in Algoma was

discharged in 1947, when the National War Labor Board had ceased to

exist and, as the Court pointed out, "the necessity for suppression of the
state law had also come to an end." The issue in Plankinton, therefore,
unlike Algoma, was whether there was concurrent jurisdiction in the state
board and the National War Labor Board. This is the reason why
La Crosse and Bethlehem were cited. Both cases dealt with whether
there was concurrent jurisdiction in state boards over representation
proceedings.
The decision of the Supreme Court in Plankinton seems sound and

consistent if it is taken to mean that the states could not impinge upon
the temporary national policy established by the National War Labor

80 338 U.S. 9S3 (1949).
81 See note 73, supra.
82 2S5 Wis. 285, 38 N.W.2d 688 (1949).



1955] Notes 459

Board when, in the exercise of its extraordinary emergency powers, it

urged employers to accept union security contracts in order to ensure

industrial peace. The power of the states, implicit in the Wagner Act
and later expressed in Taft-Hartley, to make such contracts locally legal
or illegal was temporarily subordinated to the paramount national war
policy.
Discussion whether Plankinton stands for preemption or conflict ap

pears about as worthwhile as debate over how many angels may stand
on the head of a pin. In Automobile Workers v. O'Brien?3 Plankinton
was cited for both propositions: first, after the statement that "Congress
occupied this field and closed it to state regulation";84 secondly, as an

instance where a "state statute so at war with federal law cannot

survive."85
The futility of attempting to explain any of these jurisdictional cases

upon the rationale either of preemption or of direct conflict is nowhere
more apparent than in the O'Brien case. This decision uses both ra

tionales to support its holding that peaceful strikes are a federally
protected concerted activity, which was impinged by the Wisconsin
Strike Mediation Act. In one paragraph the Court decides that Congress
has occupied the field of peaceful strikes and closed it to state regula
tion. In the following paragraph, it admits that even "if some state

legislation . . . could be sustained, the particular statute before us could
not stand. For it conflicts with the federal Act."86 These two state
ments bring one to an exasperating, if not impossible, theory of an open-
closed area of state regulation of peaceful strikes: closed, if the first
statement of preemption is relied upon; partially open, if the second
statement of conflict is utilized.
No solution of this contradiction appears possible. Tenaciously cling

ing to one of the two paragraphs�as many have done�is certainly
futile. It is suggested, however, that a certain shrewdness accompanies
the inscrutability of this decision. The opinion contains a fairly clear
statement of the manner in which the Court is going to handle situations
in which state control is asserted over allegedly protected activities.
There are two issues in such cases: (1) Whether the alleged right is

actually included among the concerted activities or freedom to bargain
collectively of Section 7; (2) If it is, how far does the federal protection
exclude state regulation?

83 339 U.S. 454 (1949).
84 Id. at 457.
85 Id. at 459.
8<> Id. at 458.
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Neither preemption nor direct conflict aid at all in finding the answer

to the first question. The Court has relied upon the decisions of the

NLRB, the circuit courts of appeals, and its own federal policy considera
tions.87 But the doctrines of preemption and conflict do come into play in
answering the second question. Here the policy considerations which
balance state and national interests and which examine the need for
some regulation to promote industrial peace are paramount.
As often as the Court determines that the local interests protected by

state law are not vital, it will hold that the federal right is "full" and
that the field has been occupied; but when regulation by the state ap
pears to be essential and does not greatly frustrate the harmonious

working of national industrial policy, then the Court will curtail the
federal right and conclude that there is no inconsistency between the
state and federal law. In order, however, to prevent the absolute closing
of an area to state regulation under the doctrine of preemption, the
Court will introduce the theory of conflict into every case as a sort of
insurance against future labor activity which proves to be too effective
or coercive and which is either "governable by the state or it is entirely
ungoverned."88
The case of Bus Employees v. Wisconsin Board?9 substantiates this

view of the Court's technique. A Wisconsin statute prohibited strikes

against public utilities and provided for compulsory arbitration for labor

disputes. The Court could easily have cited O'Brien without explanation,
since the law unquestionably regulated the very activity of peaceful
strikes which the former case had held closed to state control.
It is clear, however, that the Court was concerned over the question

whether the state's interest in assuring the continued functioning of its

public utilities outweighed labor's interest in the right to strike. Three

Justices, Frankfurter, Burton and Minton, felt that it did. The majority,
87 Auto. Workers v. Wisconsin Board, 336 U.S. 245 (1949). It is arguable that the

Supreme Court should refuse to decide whether an activity is protected under the Taft-

Hartley Act until the matter has been determined initially by the NLRB. The Board has

continually asserted that this is a matter within its primary jurisdiction. The most recent

decision of the Supreme Court would seem to agree with this interpretation for the
Court did not decide whether the activity in question was protected or prohibited but

felt that "it may fall within the protection of � 7, as concerted activity." Later in the

opinion it was intimated that the conduct might "eventually be found by the National
Labor Relations Board to be protected by the Taft-Hartley Act." Clearly the Court felt

the NLRB should make the initial determination of whether an activity was protected
under � 7. Weber v. Anheuser-Busch, 75 Sup. Ct. 480 (1955).

88 Auto. Workers v. Wisconsin Board, supra note 87.
8� 340 U.S. 383 (1951).



1955] Notes 461

however, made a careful appraisal of the necessity of this "emergency
legislation" and the extent to which it violated the entire federal concept
of the collective bargaining process by substituting arbitration every time
there was an impasse or stalemate.90 The Court concluded that "the
state seeks to deny entirely a federally guaranteed right"91 and that the

"application of the act does not require the existence of an 'emer

gency'."92 The detriment to the federal scheme substantially outweighed
the interests of the state. These fundamental policy considerations show

through the opinion's loose-fitting garb of preemption and conflict as the
true basis of the decision in this case.

Four years later, the Court was faced with one of the most complicated
problems in federal-state jurisdiction under Taft-Hartley. In order to

understand and appreciate the holding in the Garner case,93 it is essen

tial to remember that the Taft-Hartley pattern of protections and prohi
bitions is compatible, theoretically at least, with any one of several
schemes of federal and state control. As the law stood, however, when
Garner v. Teamsters Union was argued, several possibilities had already
been eliminated. Section 7 did not protect concerted activities for the
purposes of collective bargaining if they were "highly coercive"94 or

accompanied by violence.95 The states were free to suppress disorder and
outlaw tactics which amounted to duress.
The question presented to the Court in Garner was whether the states

were also free to enjoin concerted activities which violated Section 8 or

which, though they were not unfair labor practices, were not protected
by Section 7. The Court answered this question by holding that where
the claim of an unfair labor practice is not "frivolous and dilatory,"
and there is no showing that the NLRB would not exercise its jurisdic
tion, then the preventive power of the national board is exclusive and
the states are powerless to enjoin.
This holding made it unnecessary for the Court to determine the power

of the states over peaceful joint action in the labor field which was
neither protected by Section 7 nor a violation of Section 8. This, of
course, is one aspect of the problem of the "No-Man's Land." Taft-
Hartley outlaws strikes and other "concerted refusals" for certain pur-

90 Id. at 388.
91 Id. at 394.
92 Ibid.
93 346 U.S. 48S (19S3).
94 Auto. Workers v. Wisconsin Board, 336 U.S. 24S (1949).
95 Allen-Bradley Local v. Wisconsin Board, 31S U.S. 740 (1942).
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poses; it protects "concerted activities" for the purposes of collective
bargaining. Inevitably the question arises of the power of the states to

regulate the intermediate purposes of peaceful concerted activities.

Although the Court did not have to answer this question, it did suggest
that the "detailed prescription of a procedure for restraint of specified
types of picketing would seem to imply that other picketing is to be
free of other methods and sources of restraint."96 It spoke of an "area

of labor combat designed to be free" and declared that state regulation
of this area would obstruct national policy just as seriously as state

authorization to transgress the prohibitions of the national statute.

Management, it seems, is free to retaliate when labor engages in these

intermediate activities, but the states must not interfere with the struggle.
Congress is the only referee in the ring.
Following the techniques used in the cases already analyzed in this

paper, the Court gave primary weight to considerations of national

policy and then used the doctrines of conflict and preemption to justify
its result. The scheme of Taft-Hartley was clearly to obtain a "uniform

application of its substantive rules and to avoid these diversities and

conflicts likely to result from a variety of local procedures and attitudes

toward labor controversies."97 The conflict of remedies which might
result from allowing a state to enjoin activities regulated by the NLRB

is apparent. If the NLRB does not act at all and a state does, there is,
of course, no conflict of remedies. If both the state and the national

board issue parallel injunctions, again there is no conflict. But if the

federal board has refused to issue an injunction a state board grants it,
or if both issue injunctions which are different in their terms, a conflict
between the remedies is manifest.

The dictum in Garner that perhaps the whole field of peaceful picket
ing has been preempted since the detailed prescription of certain types
implies that other types are to be left free of state regulations sounds

like the old doctrine of Houston v. Moore and the cases which have

followed it. But the statement reveals more than an indulgence in this

simple presumption from extensive regulation. The Court finds it "im

plicit in the Act that the public interest is served by freedom to use

the weapon of picketing." The Court does not explain how it discovered

this implicit content in the statute; it seems to be based upon the Court's

own conception of what will contribute most effectively to the mainte

nance of the balance of power in the field of labor-management relations.

96 Garner v. Teamsters, 346 U.S. 485, 499 (1953).
97 id. at 490.
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It is suggested that this somewhat casual espousal of preemption in

the field of picketing is going to have to be sustained in order to safe

guard the national policy of a uniform application of the substantive
rules of Taft-Hartley through an exclusive primary jurisdiction in the
NLRB over activities which amount to unfair labor practices.
The necessity for this appears from an analysis of the activity of

picketing. When picketing is aimed at the employer to force him to put
pressure on his employees to join a union, it is a violation of section

8(b)(2). But most instances of picketing aimed only at the employees
are not a violation of Taft-Hartley. Thus a factual finding of the purpose
of the picketing determines whether the NLRB has exclusive jurisdic
tion. Frequently the actual purpose of picketing may be to achieve any
or all of these aims. To allow the state courts to make the initial legal
characterization of the activity will often prevent primary jurisdiction
from vesting in the NLRB. It will certainly promote unrest, conflict
and great lack of uniformity in the regulation of a vital labor weapon.
United Const. Workers v. Laburnum Const. Corp.98 aptly illustrates

the policy considerations which periodically make the Court retreat

from any broad espousal of preemption to a theory of conflict. An agent
of the petitioner union, accompanied by an unruly crowd including armed

men, threatened respondent's employees with violence. As a result of
this intimidation, many employees left their jobs and respondent was

forced to abandon several construction projects. The Supreme Court
of Virginia affirmed an award of compensatory and punitive damages
based on a common law tort (presumably, interference with contract).
The Supreme Court assumed that the conduct was a violation of Section
8(b)(1) of Taft-Hartley, but held that the federal Act does not give
the NLRB such exclusive jurisdiction over conduct amounting to an

unfair labor practice that it precludes a state court from awarding
damages for the same conduct when it is a common law tort.
In arriving at this decision, the Court restricted the basis of the Garner

case to a clear conflict of remedies:
The care we took in the Garner case to demonstrate the existing conflict

between state and federal administrative remedies in that case was, itself, a

recognition that if no conflict had existed, the state procedure would have
survived. [Emphasis added.]99
In so far as the Laburnum decision relies upon a difference between

damages and injunctions, it seems to disregard the realities of labor
98 347 TJ.S. 656 (1954) .

99 Id. at 665.
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relations. The threat of liability for damages, although not so effective
as that of an injunction, should not be underestimated as a means of
controlling behavior. To some extent, states could regulate any federally
prohibited labor activity by making it the basis of a tort, and thus
circumvent the exclusive control of the NLRB over unfair labor prac
tices. The Court, however, does limit its holding by stating that the
action in Virginia was a "traditional state court procedure for collect

ing damages for injuries caused by tortious conduct,"100 and by mention

ing that the conduct did include violence. This might mean that the
states would be limited to granting damages for conduct prohibited by
the federal Act only where it involved certain traditional common law
torts such as injury to property through violence.
The departure in Laburnum from the policy so emphasized in Garner

to vest exclusive control over federal unfair labor practices in the NLRB
was brought about to some degree by the Court's concern over the lack
of any adequate federal remedy in damages for the injured respondent.
The remedial provisions of Taft-Hartley do not contain any "general
compensatory procedure";101 Congress sought primarily to forestall un
fair labor practices,102 not to provide a means to obtain compensation
for the damage to private property which resulted from them. As a

result of the basically preventive character of the powers of the NLRB,
and the necessity for some remedy for private injuries, the Court con
cluded:

For us to cut off the injured respondent from this right of recovery will
deprive it of its property without recourse or compensation. To do so will,
in effect, grant petitioners immunity from liability for their tortious con

duct. We see no substantial reason for reaching such a result.103

The most recent decision of the Supreme Court on state jurisdiction
in labor relations indicates that it is turning over to the NLRB much of
the work of hewing a line between state and federal authority as the only
effective and practical means of giving the Board exclusive primary
jurisdiction.
Weber v. Anheuser Busch,10i decided March 28, 1955, arose out of an

International Association of Machinists' strike called when Anheuser-
Busch refused to agree in collective bargaining negotiations that all their

100 Id. at 664.
101 Id. at 66S.
102 Id. at 666-668.
w3 Id. at 664.
io* 75 Sup. Ct. 480 (1955).
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millwright work would be let only to those contractors who had col

lective bargaining contracts with the IAM. A charge of violating Section

8(b)(4)(D) of the Taft-Hartley Act106 was dismissed by the NLRB.

But an application to the Missouri court for an injunction was granted
on the ground that the conduct was a violation of the state's restraint
of trade laws.106 Although the complaint in the state court alleged
additional violations of Taft-Hartley, the state court interpreted the

dismissal of the 8(b)(4)(D) complaint by the NLRB as a determina
tion that there were no unfair labor practices involved.
The Supreme Court held that the conduct might either be an unfair

labor practice under Sections 8(b)(4)(A) or (B) of Taft-Hartley
alleged in the state court and upon which the NLRB had not passed,
or that it might be a protected activity under Section 7.107 But it pointed
out that the initial decision of whether the conduct was federally pro
hibited or protected lay with the NLRB rather than with the state court

or the Supreme Court. Since Congress had empowered the Board to

"pass upon such issues in the first instance,"108 the only way of effectuat
ing this end was to require that each time a:

moving party itself alleges unfair labor practices, where the facts reason

ably bring the controversy within the sections prohibiting these practices,
and where the conduct, if not prohibited by the federal Act, may be reason

ably deemed to come within the protection afforded by that Act, the state

court must decline jurisdiction. . . .109

The issues of paramount concern to the Court were to outline some

practical scheme for giving the NLRB exclusive primary jurisdiction
over unfair labor practices and to prevent forty-eight different interpre
tations of what constituted such practices. The decision clearly indicated
that the only way to prevent state courts from issuing injunctions in
cases when an activity is prohibited or protected is by preventing them
from issuing them in all cases when the question is in issue. If the Court
had itself merely clarified part of the penumbral area between state and
federal authority by determining the status of peaceful picketing under

Taft-Hartley, the issuance of state injunctions would continue on the

grounds that in fact no federal unfair labor practice existed or no labor
dispute was involved. A bevy of state decisions would thus effectively

105 61 Stat. 140 (1947), 29 U.S.C. � 158(b)(4)(D) (1952).
106 Anheuser-Busch v. Weber, 265 S.W.2d 325 (Mo. 1954).
107 75 Sup. Ct. at 486.
108 Ibid.
109 Id. at 488.
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bypass the NLRB and be reviewable only through certiorari to the

Supreme Court which is not in a position to handle such cases effectively.
The interim interference by a state in a labor dispute usually renders
the case practically moot before its appeal. In addition the determina
tion of whether a labor controversy involves a federal unfair labor

practice usually depends primarily on findings of fact which are seldom
reviewable de novo. It is far better that the Court ultimately decide
whether the conduct involved in Anheuser-Busch is prohibited or pro
tected through a review of the decisions by the Board and the circuits.110
It is clear that the ad hoc decisions by the Supreme Court on what

is preempted by and what conflicts with the federal statute would never

effectively solve the problem of attaining a unified and consistent inter

pretation of Taft-Hartley. The new solution suggested in Garner and
clarified in this case is to declare that the whole penumbral area of
labor relations where protected and prohibited activities have not been

clearly bounded has been preempted, at least initially by the NLRB.
This decision was made not by indulging in a theory of actual preemption
or conflict but as the only practical method of giving effect to the policy
of the Act which vests primary jurisdiction over unfair labor practices
in the NLRB.
For those who hoped that the status of picketing would be settled by

Anheuser-Busch, the case is somewhat of a disappointment. The Janus
attitude toward the conduct involved as either protected or prohibited
or perhaps neither is the result of the obvious policy of the Court to

give the initial determination to the NLRB. However, the opinion leans
to a theory that the whole authority to issue injunctions against peace
ful picketing has been preempted by federal power. The only substan
tial quote from any previously decided case is the famous preemption
paragraph in Garner which declares that the "detailed prescription of
a procedure for restraint of specified types of picketing would seem to

imply that other picketing is to be free of other methods and sources of
restraint."111 Again the Court easily could have turned the case on

110 This wiser course may be effectively prevented by the states. In Amalgamated
Clothing Workers v. Richman Brothers, 75 Sup. Ct. 452 (1955), decided a week after

Weber v. Anheuser-Busch, a majority of the Court held that even though the "conduct

in controversy was subject to whatever relief the Taft-Hartley Act may afford and there

fore is outside state authority" a federal court cannot enjoin the attempt to secure relief

in the state court at the request of the union. Therefore where the union cannot transfer

the dispute to the federal Board because the employer has committed no unfair labor

practice, the case will linger in the state court.
m Id. at 484.



1955] Notes 467

the theory that since an unfair labor practice was alleged upon which
the NLRB had not passed, it should go back to the Board. But it went

further to say that "If this conduct does not fall within the prohibitions
of Section 8 of the Taft-Hartley Act, it may fall within the protection
of Section 7 as concerted activity for the purpose of mutual aid or

protection."112 This statement verges on the assumption that the conduct
must be either protected or prohibited.
Although the "penumbral area" of labor relations is turned over to the

NLRB initially to clarify and is taken out of the jurisdiction of state

courts, the Supreme Court still must decide what is reasonably within
this penumbral area. The test of state jurisdiction is when the moving
party alleges an unfair labor practice whether the facts might reasonably
bring the controversy within the Act. If a state court determines that
the conduct does not reasonably fall within the Act, then the Supreme
Court must return to the old phantom of congressional intent to deter
mine if it does. In Anheuser-Busch the Court found in a flat statement
"that Congress has sufficiently expressed its purpose to bring it within
federal oversight and to exclude state prohibition . . ."113

Conclusion

The Supreme Court appears no longer to be acting as a mere in

terpreter of congressional intent. Although it sometimes translates its
decisions in the archaic language of Houston v. Moore or Sinnot v.

Davenport, neither conflict nor preemption are the motivating forces
behind its action. Instead, the Court employs the broad tests evolved
after a century and a half of futile search for the phantom of congres
sional intent.
Under the doctrine of conflict with national policy it considers the

necessity for some regulation, the relative importance of local and na

tional interests, the maintenance of the balance of power in labor rela
tions, the preservation of industrial peace and the harmonious meshing
of federal and state authority. Preemption and conflict are alternately
or simultaneously used in order to maintain flexibility of approach for
renewed consideration of these policy factors each time the states, labor
or management develop a new method of exerting effective control over
the industrial scene.
In some sense, it is true that this technique places the Court in the

position of a superlegislature. Ultimately, it and not Congress is defining
112 Id. at 486.
113 Id. at 487.
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the national labor policy. In the light, however, of the traditional func
tion of the Supreme Court as arbiter of state and national interests, the
validity of this action is unquestionable. It is its desirability that is
most open to debate.
On the one hand, the lack of any explicit statutory command by

Congress excluding state action in certain areas creates critical confusion
in the minds of labor and management officials, and permits the states
to circumvent the ad hoc decisions of the Supreme Court. On the other,
the Court is undoubtedly in a better position than Congress to maintain
a day-to-day balance between state and national interests and an equality
of power between labor and management. In its difficult role as formu-
lator of the permanent rules for the contest for economic supremacy,
Congress necessarily acts slowly and with difficulty. Under the federal
scheme, only the Supreme Court possesses the flexibility needed to

prevent congressional commands from becoming anachronisms before the
ingenuity of those constantly seeking for greater power.

ANN schafer

NEW CONFINES OF THE ROVING SITUS DOCTRINE

One of the greatest divergencies between the current interpretation of
the Taft-Hartley Act1 and its literal meaning occurs in the area of sec
ondary boycotts. Section 8(b)(4)(A), a frequently litigated portion of
the Act, has generally been regarded as aimed at secondary boycotts,2
a term so difficult of precise definition that it was eliminated from the
law.3 In essence, Section 8(b)(4)(A) prohibits labor unions from en

gaging in or inducing strikes and concerted refusals to handle goods
"where an object thereof is . . . forcing or requiring . . . any employer
or other person ... to cease doing business with any other person."4

1 Labor Management Relations Act, 61 Stat. 136 (1947), 29 U.S.C. �� 141 et seq. (1952).
2 During the course of Congressional debate Senator Taft stated: "This provision [Sec

tion 8(b)(4)(A)] makes it unlawful to resort to a secondary boycott to injure the business
of a third person who is wholly unconcerned in the disagreement between an employer and

his employees." 93 Cong. Rec. 4198 (1947).
3 The original bill as reported in the House of Representatives, H.R. 3020, referred to

this practice as "illegal boycott."
4 The text in full is: "Section 8 .... (b) It shall be an unfair labor practice for a labor

organization or its agents� . . .

(4) to engage in, or to induce or encourage the employees of any employer to engage

in, a strike or concerted refusal in the course of their employment to use, manufacture,
process, transport, or otherwise handle or work on any goods, articles, materials, or com-



1955] Notes 469

(Emphasis supplied.) This section is concerned with the object of union
activity rather than with the character of the activity itself.5
One of the most difficult, but interesting, problems the Board has had

to decide under Section 8(b)(4)(A) is that of the "roving situs" doc
trine. This doctrine, widely applicable in the trucking industry, derives
its name from the roving nature of the situs of the labor dispute. When
an employee of a concern spends his working hours in the cab of a truck
instead of in one centralized location, we are confronted with the prob
lem of where his employment is, and where the situs of any labor dis

pute with his employer would be located. Fundamentally, the problem
involved is one of balancing Sections 76 and 13,7 which safeguard
collective bargaining, concerted activities, and strikes, with Section

8(b)(4)(A), which restricts a union in the use of economic pressure
where an object of it is to force an employer or other person to boycott
someone else. Thus we find, as expressed by the Supreme Court in Labor
Board v. Denver Bldg. Council? that there are ". . . dual congressional ob
jectives of preserving the right of labor organizations to bring pressure to

bear on offending employers in primary labor disputes and of shielding
unoffending employers and others from pressures in controversies not

their own."
Prior to June 17, 1949, the NLRB applied Section 8(b)(4)(A) to

picketing cases as the literal wording of the Act indicated9�any picket-
modities or to perform any services, where an object thereof is; (A) forcing or requiring
any employer or self-employed person to join any labor or employer organization or any

employer or other person to cease using, selling, handling, transporting, or otherwise dealing
in the products of any other producer, processor, or manufacturer, or to cease doing busi
ness with any other person ; . . ."

5 Labor Board v. Rice Milling Co., 341 U.S. 665, 672 (1951).
6 The text in full is: "Section 7. Employees shall have the right to self-organization,

to form, join, or assist labor organizations, to bargain collectively through representa
tives of their own choosing, and to engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, and shall also have the right to
refrain from any or all of such activities except to the extent that such right may be
affected by an agreement requiring membership in a labor organization as a condition
of employment as authorized in section 8(a)(3)."

7 This Section provides: "Nothing in this Act, except as specifically provided for herein,
shall be construed so as either to interfere with or impede or diminish in any way the
right to strike, or to affect the limitations or qualifications on that right."

8 341 U.S. 675, 692 (1951).
9 The key to the application of Section 8(b)(4)(A), the NLRB decided, is the pressure

exerted on the employees of a neutral employer to coerce them in turn to put pressure on

their employer to cease doing business with the employer with whom the union has the dis
pute. Carpenters & Joiners, 81 N.L.R.B. 802, 23 L.R.R.M. 1403 (1949).
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ing at employer A's situs was an unfair labor practice if its object was
to force employer B to stop doing business with A, through a refusal of
B's employees to cross the picket line.10 The Pure Oil11 decision, how
ever, worked a major change in this interpretation of the Act. In the
Pure Oil case, the Oil Workers Union picketed at the docks of the Stand
ard Oil Company which was being struck. Pure Oil Company, located
on adjacent property, was also using the docks and its employees re

fused to cross the picket line.12 In holding that the picketing was not
violative of the secondary boycott ban, the Board said: "The fact that the
Union's primary pressure on Standard Oil may have also had a secondary
effect, namely inducing and encouraging employees of other employers
to cease doing business on Standard Oil premises, does not, in our

opinion, convert lawful primary action into lawful (sic) secondary ac

tion within the meaning of Section 8(b)(4)(A)."13 In reaching this

conclusion, the Board interpreted Section 8(b) (4) (A) as forbidding only
secondary action in the nature of a common law secondary boycott,14
not as outlawing any of the primary means which unions traditionally
use to press their demands on employers. Traditional primary action was

held privileged, although it has a secondary effect.
Thus the language of the Act, which forbids labor organizations from

inducing or encouraging strikes for the purpose of forcing an employer
to cease doing business with any other person, must be understood to

contain the implied condition that such inducement or encouragement,
to be illegal, must be accomplished by secondary, but not primary
means.15 The result of this decision, in effect, was the rewriting of Sec
tion 8(b)(4)(A) and the exemption from it of all picketing which oc

curred at A's situs, whether the objective was forbidden or not. In the

10 Samuel Langer, 82 N.L.R.B. 1028, 23 L.R.R.M. 1661 (1949).
11 Pure Oil Co., 84 N.L.R.B. 315, 24 L.R.R.M. 1239 (1949).
12 This represents the usual sympathetic attitude of the union. See Crowley's Milk

Co., 102 N.L.R.B. 996, 31 L.R.R.M. 1379 (1951).
is pure Oil Co., 84 N.L.R.B. 315, 319, 24 L.R.R.M. 1239, 1241 (1949).
i* The Supreme Court has defined, a secondary boycott as "... a combination not

merely to refrain from dealing with complaintant, or to advise or by peaceful means per

suade complaintant's customers to refrain ("primary boycott"), but to exercise coercive

pressure upon such customers, actual or prospective in order to cause them to withhold

or withdraw patronage from complaintant through fear of loss or damage to themselves

should they deal with it." Duplex Printing Co. v. Deering, 254 U.S. 443 , 466 (1921).
15 Subsequent Board decisions continue the primary-secondary distinction. International

Rice Milling Co., 84 N.L.R.B. 360, 24 L.R.R.M. 1254 (1949) ; Ryan Construction Corp.,
85 N.L.R.B. 417, 24 L.R.R.M. 1424 (1949) ; di Giorgio Fruit Corp., 87 N.L.R.B. 720,
25 L.R.R.M. 1223 (1949).
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Ryan Construction case,16 for example, Ryan was engaged in building an

addition to the plant of the Bucyrus-Erie Company, whose employees
were on strike. The latter picketed all the entrances to the plant, in
cluding a gate specially cut in the fence for the use of Ryan's employees.
The union conceded that its picketing objective was to induce Ryan's
employees to stop work, but the Board held that the picketing, located
on part of Bucyrus' premises, was primary, regardless of its purpose.17
The Board thus concentrated on the situs of the picketing, and elimi
nated the importance of its object as set out in the Taft-Hartley Act.18
The Board's interpretation, regardless of its motives, is difficult to recon

cile with the express wording of the statute.19

Ambulatory Situs

Following the Pure Oil and Ryan Construction cases, the first case

concerning the ambulatory situs problem came to the attention of the
Board. The primary situs rule had become a well-recognized and estab
lished part of the secondary boycott field of labor law.20 In order to

exempt picketing of ambulatory businesses from the prohibition of the
secondary boycott ban, the Board had but to fashion a definition of
"situs" applicable to roving as well as to stationary concerns. This it
did in the Schultz case.21 Schultz was engaged in the transportation
business, a large part of which was done in New York City. Schultz
removed its New York terminal to New Jersey, hired New Jersey
drivers, and refused to negotiate a new contract with the Teamsters
Union located in New York City. The union peacefully picketed Schultz'
trucks while they were making deliveries at customers' premises, being
careful to restrict the picketing to the area immediately adjacent to the
trucks. The main issue of the case was whether the union's activity
was primary or secondary. The Board held that in such cases the truck it
self became the situs of the labor dispute, and thus the picketing was pri
mary and lawful. The Board pointed out that in view of the roving na

ture of Schultz' business, the only effective means of bringing direct
16 Ryan Construction Corp., 85 NX.R.B. 417, 24 L.R.R.M. 1424 (1949).
17 Id. at 418, 24 L.R.R.M. at 1426.
18 See note 4 supra.
19 However, both the Board and courts are agreed that any other interpretation of the

Act would be contra to the manifest intent of Congress. See Torbert, Section 8(b)(4)(A)
of the Taft-Hartley Law: A Study in Statutory Interpretation, 8 Rutgers L. Rev. 344,
363 (1954). Compare Note, 45 111. L. Rev. 408, 414 (1950).

20 See note 15 supra.
21 Schultz Refrigerated Service, 87 NX.R.B. 502, 25 L.R.RJVI. 1122 (1949).



472 The Georgetown Law Journal [Vol. 43 : p. 405

pressure on Schultz was to follow and picket the trucks. There was no

other place that the Union could picket and thus give adequate notice
of its dispute. In a three to two decision, the Board recognized the diffi
culties of carrying on an effective strike in the trucking industry, and
held that the union's activity was lawful primary action.22 The majority,
after weighing Section 13 of the Act23 against Section 8(b)(4)(A), de
cided that the union's ambulatory picketing did not constitute a second
ary boycott. In promulgating the "roving situs" doctrine the Board
said: "Little indeed would be left of the right to strike, reaffirmed by
Congress in Section 13 of the Act, if the striking employees were denied
the concomitant right of peacefully picketing the immediate business of
their employer."24 The incidental interference with the rights of other

employers was not sufficient to convert otherwise lawful primary picket
ing into unlawful secondary conduct.25

The Moore Dry Dock Case

Fearing an expansion of the principles enunciated in the Schultz case,
the Board set up certain limitations on the "roving situs" doctrine. The
Moore Dry Dock26 decision, the most frequently cited case in this field
of labor law, delineated these limitations in the form of four tests which
had to be met before the union could bring itself within the "roving
situs" doctrine. The facts of the case were as follows: The Samsoc

Corporation contracted with Moore Dry Dock to convert the ship
"Phopho" in the latter's dock. The Sailors' Union of the Pacific learned
that the "Phopho" was to replace an American ship and thus throw
union men out of work. Failing to arrive at an agreement with Samsoc,
the union picketed the entrance of the shipyard, which was as close to

the "Phopho" as Moore would permit. Moore's employees refused to

22 The dissent felt that the admitted objective of the union, which was to coerce sec

ondary employees, precluded a consideration of other factors under Section 8(b)(4)(A)
and that therefore the picketing was violative of the secondary boycott provision of the
Act.

23 See note 7 supra.
24 Schultz Refrigerated Service, 87 N.L.R.B. 502, 504, 25 L.R.R.M. 1122, 1124 (1949).
25 The case has been limited: to its facts. Thus it is a violation to picket the shipper

at times when the primary employer's truck is not there, Sterling Beverages, Inc., 90

N.L.R.B. 401, 26 L.R.R.M. 1213 (1950), or to telephone the secondary employer's em

ployees and request their compliance, Elliott v. Amalgamated Meat Cutters, Etc., 91

F. Supp. 690 (W.D. Mo. 1950), where an injunction was denied against this same ac

tivity, the court citing the Schultz case as controlling.
28 Moore Dry Dock Co., 92 N.L.R.B. 547, 27 L.R.R.M. 1108 (1950).
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continue working on the ship. The rationale of the Board's holding was

that the place of employment of the seamen involved was the "Phopho"
and that the ship was thus the situs of the dispute between Samsoc and

the union. The perplexing problem was whether the right to picket fol
lowed the situs while it was stationed at the premises of a secondary
employer, when the only way to picket that situs was in front of the

secondary employer's premises. The Board felt that it could not make a

blanket prohibition of union picketing under the circumstances, since
such a decision would leave the union powerless to bargain effectively.
To insure that the "roving situs" doctrine would not be extended be

yond permissible limits, the Board set up the following conditions which
had to be met before the picketing would be considered privileged:27

(a) The picketing is strictly limited to times when the situs of dispute is lo
cated on the secondary employer's premises; (b) at the time of the picketing the

primary employer is engaged in its normal business at the situs; (c) the picket
ing is limited to places reasonably close tofthe location of the situs; and, (d)
the picketing discloses clearly that the dispute is with the primary employer.28

Following the Moore Dry Dock case, the United States Court of Ap
peals for the Second Circuit handed down the Service Trade Chauffeurs29
decision, affirming the Moore doctrine. Although the union's activity
in this case was found by the court to be secondary in nature, the case

is of great significance in that it adopts the four tests enunciated in the
Moore case.

The Moore Dry Dock case is still good law today in the sense that
if its four tests30 are not met, the union activity is secondary and un-

27 Id. at 549, 27 LH.R.M. at 1110.
28 The Moore Dry Dock tests have since been applied in a number of cases involving

ambulatory picketing. They have also been applied in some cases involving picketing at

construction sites where employees of neutral employers were working side by side with

employees of the primary employer. Decisions in these cases have turned largely on whether
the pickets made clear by their signs and conduct that the dispute was "only with the pri
mary employer." Richfield Oil Corp., 95 N.L.R.B. 1191, 28 L.R.R.M. 1436 (1951) ; Stover
Steel Service, 108 N.L.R.B. No. 221, 34 L.R.RM. 1258 (1954). The factor of location
of the situs on the secondary employer's premises was emphasized in Sterling Beverages,
Inc., 90 NL.R.B. 401, 26 L.R.R.M. 1213 (1950).

29 N.L.R.B. v. Service Trade Chauffeurs, Etc., 191 F.2d 65 (2d Cir. 1951) .

30 These criteria presuppose that the picketed vehicle is the "situs of the dispute"�i.e.,
that the dispute is over the terms of employment of persons operating the vehicle. Thus
the Moore case was held inapplicable to picketing of trucks at neutral premises in fur
therance of a dispute over the terms of employment of plant employees, and such picketing
was held unlawful. See Kanawha Coal Operators' Assn., 94 N.L.R.B. 1731, 28 L.R.R.M.
1257 (1951).
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lawful. The majority of cases failing to meet the requirements of the
Moore doctrine do so because of the condition requiring the pickets to
make it clear by their signs and conduct that the dispute is solely with
the primary employer.31 The strict construction given to the Moore tests
has led to considerable union effort to educate members in the require
ments of the doctrine, especially the fourth condition.

The Washington Coca-Cola Decision

The law of ambulatory picketing, enunciated in the Moore Dry Dock

case, appeared settled until the advent of the Washington Coca-Cola
case.32 The Teamsters Union on January 24, 1953, called a strike for

recognition against the Washington Coca-Cola Bottling Works. The
union picketed the plant and, a week later, the trucks on their routes.

When the drivers began parking the trucks away from the customers'

stores, one man with a picket would follow the driver, picketing the
store entrance while the driver was inside. This type of picketing was

discontinued on April 10, 1953. On about February 15, 1953, the union

began picketing store entrances even though no trucks were in the vicini

ty. The complaint and allegation was that the picketing induced em

ployees of neutral employers to cease work as a means of compelling an

interruption in business between Washington Coca-Cola and its cus

tomer. The union cited the Schultz and Moore Dry Dock cases in its
defense. The Board held the Schultz case inapplicable because it in
volved picketing an employer in the transportation industry who had
no permanent establishment in the area where the trucks could be

picketed. In the Moore case, the ship, being the situs of the dispute,
had no permanent berth which the union could picket.33 In this case, how

ever, the Board emphasized the fact that the employer had a place of
business which the union could and did picket. It should be noted that
the Board could have decided the case on the basis of the established
Moore tests, since the union failed to meet them. However, the Board
felt inclined to add a fifth condition to the tests, holding that the pri
mary employer must not have an establishment in the area which the
union can picket.34

31 See note 28 supra.
32 Washington Coca-Cola Bottling Works, Inc., 107 N.L.R.B. No. 104, 33 L.R.R.M.

1122 (1953), aff'd 220 F.2d 380 (D.C. Cir. 1955).
33 But the analysis of the Board seems inconsistent, since in Service Trade Chauffeurs,

which affirmed the Moore doctrine, there was a permanent place of business which the

union could and did picket.
34 The Board's too frequent use of dicta has led to much of the confusion in this field

of labor law.
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The Coca-Cola case was followed in Thurston Motor Lines, Inc.,35
where the Board held that in order to hurdle the Taft-Hartley Act's sec

ondary boycott ban, a union which uses the tactic of truck following,
or so-called "roving situs" picketing, must show that the employer with
whom it has the dispute has no permanent place of business in the area.36
Although the Moore tests were conscientiously met by the union, the
Board held that the picketing was an unlawful secondary boycott, since
the employer had a permanent establishment in the area.37
If the additional requirement set forth in the Washington Coca-Cola

case had been meant as a hard-and-fast rule to be applied in all cases

along with the Moore Dry Dock doctrine, it would have been a simple
matter to predict what the result might be in future cases. But the later
Painter and Paperhangers case38 indicated that there may be exceptions.
The Board held that the application of its doctrine in the Coca-Cola case

would not unduly circumscribe the union in its right to picket effectively.
But in the Paperhangers case the Board found no such assurance. Al

though finding a violation of Section 8(b)(4)(A) because the picketing
did not clearly disclose that the dispute was with the primary employer,
the Board rejected an argument that the picketing was per se a viola
tion merely because the primary employer had a plant in the area which
could be picketed. The Board indicated that the distance to the primary
employer's plant, the number of times the employees return to it during
the day, and the actual situs of the dispute may provide reasons for
permitting picketing of the secondary employer's premises even though
the primary employer has a plant in the area.

In construction cases, the actual situs of the dispute may prove to be
the turning point. In the Otis Massey case,39 for example, the Team
sters Union picketed a construction project, but the only employees of
the primary employer the union represented worked at the Otis Massey
warehouse. Craftsmen employed by the Otis Massey Company at the
construction site were represented by another union. The Board found

35 Thurston Motor Lines, Inc., 110 N.L.R.B. No. 122, 35 L.R.R.M. 1112 (1954).
36 For a case following both the Washington Coca-Cola case and Thurston Motor

Lines, see Associated General Contractors, 110 N.L.R.B. No. 274, 35 L.R.R.M. 1369 (1954).
37 The Board also noted that before the Moore case is applicable, the situs of the dis

pute must be located at the premises of the secondary employer, and such can never be the
case when the primary employer has an establishment in the area. For a case illustrating
this point see Gotham Broadcasting Corp., 110 N.L.R.B. No. 269, 35 L.R.R.M. 1370
(1954).

38 Pittsburgh Plate Glass Co., 110 N.L.R.B. No. 84, 35 L.R.R.M. 1071 (1954).
3� Otis Massey Co., 109 N.L.R.B. No. 61, 34 L.R.R.M. 1344 (1954).
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an unlawful secondary boycott, but it emphasized that it would not have
done so if the situs of the dispute had been at the construction project�
in other words, if the employees represented by the Teamsters Union
had worked there. Thus the Board intimated that the fact that the pri
mary employer's premises are in the area is not necessarily controlling
in this field to the exclusion of all other considerations.
Another example of the uncertainty of application of the Washington

Coca-Cola case is the Getreu case.40 The Director of the Board brought
suit for an injunction in the United States District Court for the
Northern District of Georgia. The court felt that it was unnecessary to

determine whether the primary employer's premises afforded an adequate
place for picketing, because the Service Trade Chauffeurs case, a Second
Circuit Decision affirming the Moore doctrine, unless overruled or modi
fied was controlling in situations of this kind. The court completely
disregarded the additional requirements enunciated in the Coca-Cola
case.

In the light of these holdings the Board's present position appears to

be that "roving situs" picketing, including that at construction sites,
must still meet the four requirements delineated in the Moore Dry Dock
case. In addition, the Washington Coca-Cola requirement that the pri
mary employer not have a permanent establishment in the area must

be shown. However, there may be exceptions to the latter requirement,
as noted above in the Painters and Paperhangers case.

Distinctions have been made between the Washington Coca-Cola case

and the Schultz and Moore cases. In the Coca-Cola case the employer
was not engaged in the transportation business so that its trucks, which
were only auxiliary to its manufacturing operations, were not the neces

sary or main instruments of its operation. By not overruling the Schultz
and Moore Dry Dock cases, the Board accordingly made the Coca-Cola
limitation inapplicable to the transportation industry. The superficial
distinctions between a concern like the Washington Coca-Cola Bottling
Works, a business with one warehouse in a district where little of the

public ever goes, and a transportation company like Schultz Refriger
ated Service, with no establishment in the area, are more theoretical
than practical. Basically, the problem in this confusing and complex
field is one of balancing the right of a union to picket at the site of
its dispute, as against the right of a secondary employer to be free from

picketing in a controversy in which he is not directly involved. The
Moore case seems to represent a fine compromise between these two

40 Getreu v. Truck Drivers & Helpers Union, 34 L.R.R.M. 2621 (1954).
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conflicting interests. When the Moore tests are rigidly followed, the in

jury to the secondary employer is small in comparison with the crip
pling effect on the union's bargaining power if limited to the picketing
of some remote business establishment. Although the objective of pick
eting is frequently said to be the publicizing of the union's labor dispute
with the primary employer,41 it is well recognized that the main objec
tive of picketing is to sever all relationships of the primary employer
with third parties, and thus to coerce the employer to meet union de
mands through economic pressure.42 The result of the Coca-Cola case

is to strip the union of its primary weapon. The right to strike without
the accompanying power to picket effectively is an empty one. The status

of the law in the field of transitory picketing seems to reflect an im
balance between the secondary boycott prohibition and the union's right
to strike. The union's right to strike should be the right to strike effec
tively. A return to the Moore Dry Dock standard, either by the judiciary
or the legislature, seems indicated.

FOREST D. MONTGOMERY

CHANGE IN LABOR RELATIONS: PROGRESS OR PENDULUM

Constant change is a natural element of labor relations. This undenia
ble fact has given rise to a continuing controversy as labor law has pro
tected rights and punished abuses in the field according to the demands
of new conditions. Other articles in this symposium illustrate the incon
sistencies which the NLRB and reviewing courts have produced in their
latest attempts to keep the law abreast of the times. They suggest the
need for some principles to which all can agree for shaping the destiny
of labor-management relations.
The regulation of organizational picketing offers a vivid example of

the current upheaval in labor law and at the same time indicates cer

tain considerations which may guide the law along more consistent lines.

I. Organizational Picketing Under the Wagner Act

Chief Justice Taft, in 1921, blessed the picketing of an un-unionized
establishment by unionists in the American Steel Foundries case:

. . . employees must make their combination extend beyond one shop. It is

41 Carpenters & Joiners, 81 N.L.R.B. 802, 23 L.R.R.M. 1403 (1949) ; Denver Bldg.
Council, 82 N.L.R.B. 1195, 23 L.R.R.M. 1656 (1949); Washington Coca-Cola Bottling
Works, Inc., 107 N.L.R.B. No. 104, 33 L.R.RJVL 1122 (1953).

42 Ryan Construction Corp., 85 N.L.R.B. 417, 418, 24 L.R.RJVL 1424, 1426 (1949).
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helpful to have as many as may be in the same trade in the community united,
because in the competition between employers, they are bound to be affected
by the standard of wages of their trade in the neighborhood.1

Not many heeded the Chief Justice at the time. But such union ac

tivity became injunction-proof under the Norris-LaGuardia Act in 1932,
at least in the federal courts;2 and, shortly thereafter, in 1935, the Wag
ner Act included it in its protection of those traditional union endeavors
which labor requires to achieve an equal bargaining position with man

agement in the economic world.3 Under that Act, organizational picket
ing was not only a protected activity, but qualified as a special funda
mental right.
The quintessence of this new labor policy of 1935 was the securing

to labor of the power of economic competition. The Act's policy section4
points out the underlying rationale of the new law: to insure equality
of bargaining power. On the side of the employer there was, as always,
the economic power of being able to pick his help from a large number
of workers whose lives depended on being hired by management. To him
it need not matter if employees cried out for a living wage or improved
conditions. He did not have to assent to their demands, since there was

always some worker willing to forego higher ambitions in order to keep
body and soul together. In the end, all employees would be forced to

this position, because they had to compete with such desperate col

leagues for the available jobs. To counter this economic trump of the

employer, the employees needed economic power of their own. This,
then, is what the Wagner Act sought to secure for the beleaguered em

ployees.
Equally clear in the Act was the general sort of economic power

to be guaranteed to the workers. It was, first, a concert of power
rather than a particular, segmented power to be exercised by work
ers as individuals. No employee alone, of course, could compete
with an employer who might go out and hire a willing replace
ment. Therefore, as a minimal need, all the workers in the shop had to

be united if their boss was to feel at least a slight inconvenience. Even

1 American Steel Foundries v. Tri-City Council, 257 U.S. 184, 209 (1921).
2 �� 3(i) & 13(c), 47 Stat. 70 & 73 (1932), 29 U.S.C. �� 103 & 113 (1952).
3 � 7, 49 Stat. 452 (July 5, 1935). The extent of protection is clear from the preamble;

see N.L.R.B. v. Peter Caffler Kohler Co., 130 F.2d 503 (9th Cir. 1942).
4 � 1 reads: "Experience has proved that protection by law of the right of employees

to organize and bargain collectively safeguards commerce from injury ... by restoring
equality of bargaining power between employers and employees."
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then, he might still easily replace the whole crew. Obviously the labor
market itself had to be organized in a manner to make the employer as

dependent upon it as it was on the employer.
The economic impact of employee-power had to be made to correspond

to the economic impact of employer-power. The Act's solution is best
illustrated by the strike: the threat of paralyzing the operations of the
business coupled with the ability to carry the threat out. Traditionally
this is accomplished intramurally by a work stoppage, and extramurally
by preventing the business from dealing with other sections of the econo

my by means of a picket line thrown around the establishment.
Strikes were not the exclusive means available to the unions. In fact,

in some situations they were impossible. For example, in the initial

process of organization, when a union seeks to enlist the workers in a

shop but, as yet, has no significant number of members within it, the
strike is useless. The boycott, before Taft-Hartley, was a substitute
in such cases.5 Aimed at the same end�paralyzing the shop's operations
�it accomplished this indirectly, by convincing, striking or picketing
those individuals and businesses on whom the target shop was dependent
in order to keep them from dealing with it. The boycott was also used
as a supplement in cases where the strike was directly available.
Different as were these various forms which the Act protected, the

underlying power which was being granted to workers emerges from
them all as the power to paralyze the economic life of the employer.
Organization of employees is fundamental to the policy of the Act.6

Collective action, we have seen, is a necessary prerequisite for col
lective bargaining; further, organization is by nature a competitive
activity. Prior to the Act, one of the main problems in labor relations
had been the employer's interference with, or resistance to, employees'
attempts to organize. The employer held his economic power over the
heads of his workers, either openly by threatening them with its exer

cise in the event they unionized, or implicitly by bribing them with a

few concessions which made them prefer the security of their present
condition to the dangers of stirring up trouble by joining the union. State
laws even protected this tyrannical practice of the employer by allowing
him to enjoin any union pressure competing with him for the favor of
his employees.

Congress, therefore, changed the law with respect to interstate com-

5 Taxi-cab Drivers Local TJ. No. 889 v. Yellow Cab O. Co., 123 F.2d 262 (10th Cir.
1941) held secondary boycotts to be injunction-proof under Norris-LaGuardia.

6 N.L.R.B. v. Jones & Laughlin Steel Co., 301 U.S. 1 (1937).
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merce cases to protect union organizational activity. It forbade the
employer to exercise his power openly against such activity7 and recog
nized the union's right to compete with the employer's inertia-producing
inducements directed to the employee who had enough to get along on.

Since strikes were impossible in an unorganized shop, union competi
tion could be effective only through picketing, and for that reason it is
fair to speak of organizational picketing as a basic labor right under the
Wagner Act. In situations where it is the sole method of effectuating the
right to organize, picketing can be considered as practically identical
to the right itself, for the Act could not have meant such a basic grant
to be self-nugatory in any normal situation.

II. Current Decisions Governing the Exercise of

Organizational Picketing

The next change in the status of organizational picketing came under
two provisions of the Taft-Hartley Act: those proscribing union coercion
of employees and secondary boycotts.8 Suddenly, the simple picketing
of a business employing un-unionized workers became an intricate legal
problem. It was obvious that the picketing, if at all effective, hurt the
employer and through him put pressure on his employees. Since Sec
tion 7, as amended, now gave employees the right to refrain from union

activity,9 their rights had to be considered in connection with the pick
eting. Likewise, the picketing would, if really effective, keep some union

employees of third-parties from crossing the line thus involving innocent

employers in the melee. This effect might, in a given case, by the type
of boycott which the new Section 8(b)(4)(A) meant to forbid. At the

very least, the language of the amendment now made it necessary to

determine the legality of organizational picketing piecemeal, consider

ing its effects as a boycott, primary or secondary, and as a coercion of

employees.
Unfortunately the legislative change was not very specific.10 At the

outset there were no guide posts to determine the application of its gen-

7 � 8(1), 49 Stat. 4S2 (July 5, 193S).
8 � 8(b)(2) & (4), 61 Stat. 141 (1947), 29 U.S.C. � 148 (19S2).
9 The words added to the old Wagner language protecting concerted activity are: "and

shall also have the right to refrain from any or all of such activities." This provision is

the reason why the discrimination and coercion sanctions of � 8 protect ununionized em

ployees.
10 Wagner, in turn, if read literally, would seem to protect labor rights to extremes, in

cluding violence and "secondary" activities. It had to be read in the light of legitimate
labor needs.
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eral policy to concrete circumstances. There was little indication in the
new Act's language as to how far these new considerations should go to

limit the exercise of organizational picketing. It was necessary that the
intent of Congress be refined by administrative and judicial distillation.
Step one in this process found organizational picketing upheld by the

District of Columbia Circuit�as if nothing had happened�in the Den
ver Building Trades case.11 The Supreme Court reversed this de
cision.12 The picket line had been thrown around a construction site
to pressure one subcontractor's employees into joining the union. Union

employees of other contractors on the same job had agreed with the

pickets not to cross the line, thus stopping the work of their own

employers and causing loss to the whole project rather than just
to the un-unionized subcontractor. The Court considered this added

pressure on innocent parties to be a secondary boycott of the kind for
bidden by Taft-Hartley and ruled the picketing illegal.
Here the matter could have ended, with this one sweeping change in

the law, but it did not. There were hints in the Court's opinion that
if the union men had not made an agreement with the picketers, but
had spontaneously and individually refrained from crossing the line, no
offense would have been committed.13 Further, the Court actually held
in another case decided the same day,14 that for pickets to send away
union men delivering goods to a picketed establishment was not a sec

ondary boycott even though other employers suffered from the non

delivery of their merchandise. There the line was around only one em

ployer's place of business, and thus the effects on innocent firms located
elsewhere were to be considered merely incidental to the picketing of
the "primary" employer. The change, then, did not appear to be so

radical, and in fact the Court proffered a dictum in the Denver case

endorsing activity "traditional in a primary strike" as still protected
under the new Act.15
Taking a hint from this pair of cases, the Board fashioned its new

concept of an illegal secondary boycott. The new test was based on the
exertion of economic pressure on a third party for the precise purpose
of making him influence the target employer�the one with whom the

11 Denver Building Trades Council v. N.L.R.B., 87 U.S. App. D.C. 293, 186 F2d 326
(1951).
12 Labor Board v. Denver Bldg. Council, 341 U.S. 675 (1951).
13 Id. at 687, explaining the Court's holding in the Rice Milling case, infra note 14.
14 Labor Board v. Rice Milling Co., 341 U.S. 665 (1951).
15 Labor Board v. Denver Bldg. Council, 341 U.S. 675, 687 (1951).
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dispute actually existed. The evil in inducing other employees to strike
against their innocent employer lay not so much in the result as in the
intent of the picketers to use third parties as tools in their dispute.
Pursuing this view, the Board enacted a series of requirements16 which

if fulfilled by the picketing would take it out of the illegal sphere of
secondary boycott. The place around which the pickets paraded could
still be the common locus of business of a number of employers, but the
Board would allow the picketing only if the employer who was involved
in the dispute with the union had his normal place of work there and
was engaged in it at the times that the pickets were present. This was

to insure that the place was indeed the "situs" of the dispute. These
rules also called for clear statements on picket signs as to who was being
picketed and prohibited collusion between picketers and other employees
on the situs, as safeguards to keep the picketers themselves from being
the willful causes of the secondary effects. Any harm to innocent em

ployers, the Board reasoned, would then be truly due to something the

picketers could not help.
Following the constitution of the new Board,17 picketing activity

underwent its next change in status. It now became a violation of Sec
tion 8(b)(2) when its avowed purpose was to secure recognition of the

union, as bargaining representative, directly from the employer, regard
less of the fact that the employees might not want to join the union.18
The Board thus distinguished "recognition" from organizational picket
ing. The former was now declared illegal since its object was forcing the

employer to disregard his employees' right to refrain from joining a

union, either by compelling them to do so or dealing with the union
as their representative. Board Member Murdock dissented from the
new interpretation, saying that it could not be presumed that the union
wanted to do away with the proper election procedure once it had
obtained the employer's promise to cooperate.19
Still, to condemn picketing as a "recognition" attempt, the Board re

quired an express request for recognition by the union to the employer.
Again, the evil was not mere economic pressure on the employer, which
might induce him to influence his employees or to disregard their rights;

i� Moore Drydock Co., 92 N.L.R.B. 547, 27 L.R.R.M. 1108 (1950). For a fuller dis
cussion of these standards, see p. 468 supra.

17 Since the summer of 1953, the Board has acquired a new chairman and two new

members. Member Murdock is the sole remaining member of the old Board.
18 Carpenters Local 55, 108 NX.R.B. No. 29, 34 L.R.R.M. 1010 (1954).
19 Id. at 1016.
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rather, it was the intent of the union which vitiated its use of the tradi
tional tool. Together with the secondary boycott concept, this view

spelled out the attitude of the Board towards picketing: questions as

to its legality were to be approached by considering its purpose more

than its effect.
Viewed in the light of this technique, used by the Board to preserve

certain traditional instances of organizational activity, the recent Pie
zonki decision20 of the Fourth Circuit is not too surprising.
The Board had somewhat routinely upheld, in that case, the organiza

tional picketing of a construction site where no agreement existed be
tween the picketers and other workers to respect the line. It had found
that the third parties in the case had been only incidental victims of
the picketing, and in line with its set of tests had held the secondary
effects to be excusable, because it felt that to call such picketing sec

ondary boycott would make all construction job picketing illegal ac

tivity.21 After all, there are some secondary effects in every instance
where a construction site is the locus of dispute, if the campaign is in

any way successful. But the Fourth Circuit reversed this opinion of the

Board, and uttered a very strong dictum tossing aside all the distinc
tions worked out by the NLRB. While the Board had found compli
ance with its standards in the conduct of the picketing, the court held
the picket signs were insufficiently clear.22 But it also commented that
if a secondary effect is caused by picketing, it is unrealistic to say
that no boycott exists because the picketers did not outwardly intend
for it to occur.

The court's dictum is most significant, because it points up the weak
ness inherent in the foundation upon which the previous cases had been
developed. It penetrates behind the artificial requirement of intent and
recognizes that it is not the intent but the effect which Taft-Hartley ob
viously desired to outlaw. In this respect, this decision of the Fourth
Circuit is a natural reaction to the process used by the Board in evalu
ating the changes that Congress intended to be worked by Taft-Hartley.
Realism dictates the recognition that the picketer is in no way dismayed

20 Piezonki v. N.L.R.B. (Stover Steel), 219 F.2d 879 (4th Cir. 19S5).
21 Baltimore Building Trades Council, 100 NX.R.B. No. 221, 34 L.R.R.M. 1258 (1954).

This case is also known as the Stover Steel case.

22 Piezonki v. N.L.R.B., supra note 20, at 883. Judge Parker wrote the opinion of the
court, citing the Denver case as directly in point, id. at 882. The case is not a clear abro
gation of the distinctions made by the Board. But its dictum is appealing, simple as it is
in comparison to the confused technicalities which plague labor law today. For this reason,
it has a good chance of becoming the law, and bears examining now.
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by the secondary effect but welcomes it, hopes for it, and even intends
it to the extent that he solicits it through the traditional signal of picket
ing itself. It makes little difference if the signs clearly mention the one

contractor who is being picketed, because other union men will invaria

bly heed the presence rather than the content of such placards.
III. Effect of New Rules on Basic Policy of NLRA

Regardless of the actual rationales of the various decisions in the
field, the collective effect of these holdings has in fact been to repeal,
in certain cases, the basic rights guaranteed by the Wagner Act. In
some instances, consciously or not, the tribunals have reversed rather
than redirected the trend of the law, propelling it backwards�some

times into the conditions prevailing before the Wagner Act. On such
occasions the progress which that Act had achieved in recognizing
certain rights as fundamental to the very stability of our economy has
thus been destroyed. These interpretations of the Taft-Hartley Act are
in clear conflict with the basic scheme of the Wagner Act.

Section 7 of Taft-Hartley today contradicts Wagner principles most

violently, as a result of the new view on the right to refrain from union
activities. True, the main problem in the field of organization at the
time of the Wagner Act was employer resistance to unionization. No one

thought in those days that a worker might not want to join a union. At
least no one bothered with the idea because it was not an issue. The
strife and struggle of which the policy section of the Wagner Act speaks
was between workers and employers rather than between workers
and other workers. But we have seen that there was a fundamental
scheme to the Act, independent of the particular form that the

problem it aimed to correct might take. Congress protected the right
to organize because that right was necessary to collective bargaining.
It was not so much a question of helping labor against management
interference as stabilizing the national economy by giving economic

strength to unions.
This does not mean the Wagner Act offers no guide in determining

individual rights. Since that Act definitely favors organization over

individual bargaining, its spirit can permit only a limited freedom to

refrain from concerted activity. One limit is clear: an individual who

opposes the system which brings about industrial peace cannot be free
from all economic pressure. This is in keeping with the Act's idea that
economic pressures in the field must be counterbalanced by other

pressures.
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To be consistent with Wagner, the true extent of this new employee
"right" would have to be measured the same way that the breadth of

protection accorded concerted activities is gauged: according to the
needs of collective bargaining.
Employee resistance, furthermore, can often be just a twist on the

old struggle against employer interference. The employee may not in

every case be exercising a truly free choice when he refuses unioniza
tion. He may be the unwitting foil of the anti-union employer. Perhaps
the reason why he feels no need of unionization is because his employer
gives him enough benefits to compete with those the union offers. These
benefits may sometimes fail to approach the actual advantages gained
by unions; for example, the employer might merely pay a competing
wage but withhold the pensions and other contributions strong unions
have won for their members.23 The employee may thus be deluded
into preferring the bird in the hand to the promises of the union,
especially since he does not have to pay any dues at present. Not only
is the employee being appeased with half the cake but what he has may
soon disappear when the union ceases to be an impending threat. Lack

ing unionization, his wage may fail to keep up with rising costs and be
come below-average. In any case, the union will have a harder time

enforcing its standards on other employers whose competitors can keep
their employees happy with less.
Inasmuch as there is a real economic struggle involved in this seeming

exercise of individual prerogative, not only should a union have the
right, under the Wagner master plan, to use economic pressure against
unwilling employees but also a right to exercise the full pressure neces

sary to combat the employer's power. After all, union resistance, what
ever its apparent source, is directed at paralyzing a union's collective
bargaining activity, so its counter-measure deserves to include the cor

responding potential to stop its opponent's economic operations. This
basic balance of forces, necessary to stabilize labor relations, was in no

way affected under the Wagner Act by the contemporary theory of free
dom of contract when applied to the so-called free choice of employees
to work for lesser wages. Therefore it cannot be imagined that it would
have been neutralized by the new theory of freedom from concerted ac

tivities where that "right" camouflages the same sort of employer com
petition as the freedom of contract excuse did.

23 For a sample of the so-called "fringe benefits", which are sometimes more important
than straight wage goals, see 5 CCH Lab. Law Rep. |f 50029.
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Secondary boycott law today is likewise a contradiction of the basic
principles of the Wagner Act. We have seen that the secondary effects
of organizational picketing are the minimum economic pressures avail
able to the organizing union where a strike is impossible. The new rules
outlaw this means of competition,24 even in the face of employer resist
ance. So far they have clearly outlawed such effects only when they
are intended,25 but even that is a contradiction of Wagner. Insofar as

they render the organizational campaign ineffective, they abrogate the
basic right of economic competition. The spirit of the Wagner Act could
stand a change of law making secondary effects in general illegal, but
it could not tolerate the extension of such a rule to cases where such
effects are the only available means of pressuring the employer with
whom the union has a dispute. Just as the Board and courts today con

tinue to recognize the incidental nature of secondary effects where

"primary" picketing is carried on around a single employer,26 so might
they recognize the necessity of permitting intentional harm against third
parties where that is the only way of insuring the existence of primary
rights. Inasmuch as they have not done this, they have rendered in
effective the basic right of organization in a whole class of businesses
similar to the construction industry.
Just as clearly as the law has abrogated fundamental Wagner rights

in certain instances, it has initiated a retrogression to pre-Wagner con

ditions in those same situations. The return to a pre-Wagner labor pic
ture is immediate in places where pre-Wagner conditions still prevail,
as in many parts of the south,27 for there the Wagner principles are the
sole protection against the natural results of such conditions. Upon their

removal, the usually weak union no longer finds itself with a sturdy
2* Piezonki v. N.L.R.B., 219 F.2d 879 (4th Cir. 1955).
2S See note 23 supra.
26 Labor Board v. Rice Milling Co., 341 U.S. 665 (1951).
27 For a revealing picture of conditions in such localities, see B.V.D. Co., 110 N.L.R.B.

No. 206, 35 L.R.R.M. 1246 (1955). This case is also an excellent example of a decision

incongruously based on conditions which may prevail in unionized districts only. The

Board required striking, unorganized women to have publicly repudiated the violence of in

vading out-of-state organizers in order to be entitled to back pay. Perhaps in a strong-
union area violence may indeed be imputed to strikers as they can be suspected of having
some control over fellow unionists. But in this case, there was no union history nor even

a relation between the women and the organizers. Had the women strikers disavowed the

violence, they would have accomplished nothing towards stopping the disturbances. In its

holding the Board seems to forget the established legal principle that the law will not

require one to do a useless act.
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counterattack against the employer's interference or resistance. Else

where, the return is a foreseeable result of removing the union's eco

nomic potential. Present strength may carry the union along for a while,
but in time, deprived of the power of growth and preservation, the big
union will dwindle as the un-unionized population and its employers
multiply. Then the union can no longer be a pace setter for un-unionized

shops, either.
Such is the direction in which labor law now points; and, unchecked,

it could well reach its destination, because, added to Taft-Hartley's ab

rogation of the union and closed shops, the denial of organizational
competition may deprive the unions affected of all their traditional se

curity. Of course, we cannot imagine that Congress or the courts will
ever allow labor law to return entirely to pre-Wagner conditions; the
trend will be reversed if the overall situation becomes critical. But in the

meantime, certain groups of employees may find themselves in such
a position that as to them at least Wagner will seem to have been effec

tively repealed.
The unfortunate effect of this new labor law on picketing is that in

reforming evils in the field, the Board and courts have, in these cases,
adopted the drastic expedient of curing the headache by cutting off the
head. They have, in their formulation of new rules, failed to single out

the abuses which needed correction and thus preserve basic rights. Such
a retrogressive interpretation is not called for by the Taft-Hartley Act.

IV. Purposes of Taft-Hartley in Regulating
Organizational Picketing

As a matter of fact, the Wagner Act, today, stands unrescinded, though
somewhat altered. Congress in 1947 did not repeal that Act, but merely
amended it. Some provisions, such as the closed shop were indeed abro
gated, but the general legislative scheme of 1935 set out in the policy
section was left intact.28 The way Taft-Hartley proposes to achieve labor

peace is the same: by equalizing the bargaining positions of labor and
management. The equalization is still to be reached by securing to labor
the power of economic competition, though, as in Wagner, Congress
heartily hopes that the power will rarely need to be exercised.
In view of the basic identity of Wagner and Taft-Hartley, the latter Act

must be interpreted in the light of its predecessor with regard to the

28 � 101-1 repeats the old � 1, adding only a paragraph setting out the need to correct

union abuses.
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basic rights it carries over from Wagner. At least the right to economic
competition was certainly meant to remain unaltered.
The Supreme Court in the Rice and the Denver cases recognized this

fundamental philosophy of both Acts, and built its exceptions to the
illegality of secondary effects upon it. The Court characterized certain
activities as "traditional" and thus as still preserved under Taft-Hartley.
What it considered to be "traditional" rights is not completely clear
from these decisions because the Court had no occasion to go into an

exhaustive definition. The question whether a union could use a sec

ondary boycott if it had in fact no other economic tool to enforce its
fundamental right to organize was not directly considered by the Court.
Of course, we cannot tell whether the Court would have viewed this
situation as another exception to the illegality of secondary pressure.
We can, however, deplore the Board's uncalled for haste in throwing
away this method of enforcing the union's rights, for such action was

not required by the Denver decision.

Unfortunately, for the clarification of future labor law policy, but in
accord with its traditional reluctance to venture into the realm of dictum,
the Court's opinions were limited to the exact issues before it. This
otherwise admirable conduct has here contributed to further confusion
in the field. The Board has attempted to use the test of tradition, but
it is evident that what it has considered to be traditional has varied
from decision to decision. In fact, there has been no agreed source from
which to draw the answer as to what labor activities are traditional.
It is no wonder that so much flux has characterized the picketing law,
for the limits on the proscription of employee coercion and secondary
boycotts have consisted of an intangible and sometimes arbitrary line.

Perhaps the imprecise Denver division of boycotts into good and bad,
and certainly the Board's unreal distinctions flowing from it, led the
Fourth Circuit to turn to its one- faceted concept of the boycott prohibi
tion. In any event, that court totally ignored the deprivation of the

right to organize in the construction business, and was content to find
the Act logically applicable. Yet, it could have recognized the undesira-

bility of boycotts, where other more direct means of economic pressure
exist, without extending the Taft-Hartley prohibition this far. Using
that approach, the court would have cut through the word surface of the
Act and looked at the realistic factors involved in the light of the Act's

spirit. It was penetrating in brushing aside the artificial distinctions
of the Board; but in failing to substitute a real standard, the court left
the field in a state even less oriented than it had been in.
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Compared to the vacillating criteria that seem to be typical of many
decisions in the picketing field, a technique of testing interpretations of

the Act by a set of minimum, basic standards offers much more stability
and uniformity, and actually follows more closely the scheme of Taft-

Hartley itself. To study and determine the precise rights in the Act

which must be preserved in all cases where they conflict with other eco

nomic rights is particularly important in view of the approach which the
Board seems to have taken in molding the law to fit changing condi
tions. The Board may be expected to follow a view of Taft-Hartley
which places it in the history of labor law as a counterbalance to the
excesses which Wagner made possible. As a result, care must be taken

lest the Board interpret the Act as going so far in compensating Wagner
that it destroys its basic scheme despite the fact that Taft-Hartley
still accepts Wagner's solution to the strife in labor relations.
The Board's view of Taft-Hartley's role in labor law is of course

nowhere declared, but its new chairman provides us with an authorita
tive hint which leads us to the considerations just mentioned. Mr. Guy
Farmer has stated29 that while the Board must "administer the law as

as written and intended by Congress", it is bound to "examine each of
the precedents and policies" of the past as they come before the Board
in individual cases. The Board, he has said, "shall have no hesitancy
in rejecting those that do not appear grounded firmly in the needs and

experiences of today". The criterion for changing the law to fit these
needs and experiences is, of course, Taft-Hartley's underlying philoso
phy. His own conception of this statutory guide was summed up by
Mr. Farmer earlier in his career.30 He described the Act as the current

phase of the changing field of labor-management relations, a field which

always needs the law to balance the power of the two protagonists, in
a way analogous to that whereby England once maintained the balance

among nations, by helping first one and then the other.
If this were the sole formula for changing the law to fit the times,

results would depend wholly on the individual tribunal's sense of bal
ance. That they have, in fact, so depended is demonstrated by the pick
eting decisions and others, discussed in this symposium, which illustrate
the extremes to which the law can so easily be pushed when there is no

concern for preserving the foundation while curing its flaws. Practically,
then, safeguards are needed to prevent further abrogation of basic rights,

29 Address published in 23 Term. L. Rev. 112, 112 & 116 (1954).
30 Address published in 51 W. Va. L. Quarterly 141 (1949).
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otherwise the pendulum will no longer indicate a balance between con

tenders but instead will swing wildly away from progress in the labor
movement. If this be allowed, the current solution the United States
has adopted for dealing with labor-management problems will be re

pealed without legislative action.
To prevent the pendulum from thus flying off, at either end, as well

as to define more universally the now-hazy concept of "traditional ac
tivity", we may refer to the basic rights secured by Wagner and Taft-

Hartley as a limitation on the changing law. The Acts themselves are

certainly more tangible than varying opinions as to what is traditional,
and at what point competing rights must be balanced; people may not

agree as to particular changes that are needed, but they can agree to
follow minimum standards set by Congress until they are repealed. The
Acts may thus be used as the Constitution's basic rights are employed
to set the minimum fairness required of laws.
Practical needs are not hampered by such adherence to principle, for

all the real evils which Taft-Hartley aimed to correct can be remedied
with full regard to that Act's provisions, while yet keeping these basic

rights in force.

Taft-Hartley was born into a labor world whose changed features
were largely due to the Wagner Act. Congress in passing the original
Act sowed the seeds of the next real change in labor relations. As a

result of the freedom of association, unions often became large, power
ful and wealthy, and obtained most of their goals in bargaining with

management. It was no longer absolutely necessary to join a union in
order to enjoy the accepted standards which unionism had popularized
and achieved. It became a matter of course for employers to offer cer
tain benefits and wages in those parts of the country where the labor
market had been thoroughly unionized. The drive for organization in
such localities no longer bore the appearance of an underdog movement.

The union which sought to organize a shop was often much more power
ful than the shop itself. Often there was no resistance to union cam

paigns by the employer, since he was already paying his workers sub

stantially union benefits, but it was rather the desire of the employees
themselves that kept the union out in such cases. At the same time,
where there was wide union membership and sympathy from so many
other union workers, the picket line became an economic tool of vast

effectiveness. It began to hurt when so many people refused to cross the
line.
As a result, new abuses on the part of some labor unions became a
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possibility. Unscrupulous organizations could now afford to prolong or

ganizational picketing not only to paralyze the shop, but to drive it com

pletely out of business. While we have seen that unionization is favored
over individual bargaining because concert breeds fairer contracts, some
unions breached their trust to the employee and sought organization not

for the benefit of their members but for financial self-aggrandizement.
Organizational picketing by communist-dominated unions was obviously
not the sort of activity protected by Wagner; it was not aimed at helping
labor, but at increasing the party's subversive influence in America.
All these changes in the labor picture were obvious grounds for chang

ing the absolute freedom of unions to exercise their economic potential.
They were abuses of that potential, and in the case of the communist

unions, they were complete subversions of the Act.
No one can deny that the abuses had to be corrected by limiting the

abusing unions in the exercise of their power. Everyone could also agree
that subversion should be eliminated not just by limiting communist-
dominated unions in their power but by depriving them of it altogether.31
There might be substantial difference as to what means would be proper
to achieve these reforms, but a minimum understanding was possible as

to the general goals of the new amendments.
The Taft-Hartley Act was agreed upon, after bitter debate, probably

because it left so many of the specific corrections of abuses to the
NLRB : it really merely recognized the desire of some workers to refrain
from concerted activity, and the greatly enhanced respect which a picket
line now commands in strong-union areas.

Mr. Farmer tells us that the added protection of employees was aimed
to prevent the use of goon squads and force in pressuring workers.32 He
mentions other problems met by the Act,33 such as the concentration
of power in big unions and the abuses of that power in drawn-out strikes
and boycotts. We may recall also the usual arguments against union
security which turn on the greed of unions for dues. But none of these
problems stems from an essential change in the field. Each is merely an

abuse of a right. Nor has Taft-Hartley changed the law's attitude
toward abuses. The Wagner Act never sanctioned the abuse of power;
in fact, it was aimed at preventing even the exercise of the union's
potentials. No encouragement of industrial strife can be found in the

31 � 9(h) requires all union officers to file non-communist affidavits to qualify the union
for protection under Taft-Hartley.

32 23 Tenn. L. Rev. 112, 114 (1954).
33 51 W. Va. L. Quarterly 141, 148 (1949).
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old Act, but rather a solution for that strife whose basic premise is
that industrial peace can be established only if each party to the struggle
has a full and equal potential to cause strife.34
Surely no one would propose the persecution of business because some

firms are big. Nor would anyone favor the denial of free competition to
the entrepreneur because it is sometimes abused by businessmen. Why
then penalize fledgling unions, in virgin territories, for the power poli
tics of some super-unions in strong-union areas? American jurisprudence
has never sanctioned cutting off rights on the mere possibility that they
might some day be abused, nor forfeiting one's rights on account of
another's transgressions.
Undoubtedly employees should not be coerced by goon squads. At

the same time, we have seen that they should not be free from economic

pressures.
Granted that, in organizing, a union is not to be allowed to take ad

vantage of its wealth and widespread membership. Then, if a union in
a certain case does this, it should be stopped. Or the danger might be
lessened generally by limiting all unions to one form of pressure. Thus
if a union can organize by striking a shop, perhaps it should not be
allowed to use other means such as boycotting. If it can only organize
by boycotting, however, the method should be allowed, because there is
no inherent abuse in boycotting itself.35 Likewise, if a union is small
and weak, it should not be deprived of its power, because in fact it can
not abuse it. However, the recent decisions in the field set down prin
ciples applicable to all unions under all conditions and stages of devel

opment.
A good illustration of how evil unions have been singled out for pun

ishment are the Wagner Act decisions against company unions and the

Taft-Hartley disavowal of communist-dominated organizations. While
employees are free to unionize, organizations which defeat the purposes
of the legislation need not be protected. Therefore Wagner denied rec

ognition to management-dominated unions36 and Taft-Hartley refuses
certification to communist-run organizations. The Board today might

34 � 1 read: "Experience has proved that protection by law of the right of employees
to organize . . . safeguards commerce from injury ... by removing certain recognized
sources of industrial strife and unrest."

35 The Rice Milling case and the exception in � 8(b) (4) (D) are evidence that there is

no evil per se in a secondary effect, since they both allow such effects when justified by
"traditions."

36 Wagner outlawed company unions under � 8(2).
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correct abuses in a similar way, without depriving unions generally of

their traditional rights.37
There is no need, then, to retrogress. It was not Congress' intent in

Taft-Hartley to swing the pendulum back so far as to repeal the rights
established by Wagner, nor need such an effect accompany the curing of

labor abuses in any case however limited.

V. Change in Employer Speech and Lock-out Regulation

Preserving rights while curing abuses is a technique which secures

our labor law's uniformity of aim not only in the case of organizational
picketing, but also in other aspects such as those discussed in this sym

posium.
A radical pendulum swing has resulted from the Board's change in the

rules governing employers in their speeches to employees. The Note on

this topic38 points out that today much of the physical and historical
context of such speeches is disregarded. Previously, the Board looked
at every background fact connected with the employer's actual words,
in order to make sure that the speech did not carry connotations of an

anti-union character which would be obvious to the employees though
undiscernible from the naked language of the talk. Behind this zealous

censorship of employer speech was the provision of both Wagner and

Taft-Hartley to secure complete freedom from employer interference
for the worker considering unionization.
Unlike the freedom of employees to refrain from concerted activities,

this liberty must be complete as far as economic pressure is concerned.
This is because an employer's interference can be presumed to be mo

tivated by his economic self-interest and thus to be hostile to the union
and the employees themselves. Even a simple expression of the em

ployer's opinion opposing unions cannot be allowed where such speech
becomes a "verbal act" by virtue of the power of hiring and firing that
stands behind it. The Act's precise aim is to safeguard employees from
an employer's speech which carries the idea that anyone joining the union
will be in the bad graces of the management. Such a communication,

37 For example, it may be found desirable that a large union be forbidden to put its
entire economic strength behind an attempt to organize a small shop. This could be done

by limiting the source of picketers to employee units of a wealth comparable to the shop's
and a check on finances from the reports already required by � 9(f) would insure com

pliance. But in no case should limits be placed on picketing as such which amount to a

deprivation of the right itself, lest small unions be punished along with big ones.

38 See p. 405 supra.
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however accomplished, is clearly sufficient to alter the worker's own
choice and substitute that of his employer.
We have seen that this is the economic power of employers which both

Acts have sought to counter in order to achieve fair collective bargain
ing. But neither Wagner nor Taft-Hartley can secure any economic
countermeasure to the employee, for he has no possible power he might
use. He is, while yet un-unionized, at the mercy of his employer, with
out any of the economic tools of the union. The statute therefore can

only insure his freedom of choice by removing the employer's pressure
altogether and without chance of exceptions. It can accomplish this
effectively only if it is broadly interpreted so that it covers all the exer

tions of pressure possible through "verbal acts."
The Note on this topic points out that this one safeguard has been

destroyed by the Board as a result of the broad rule denying weight
to much of the context of employer-speech in the determination of un
fair labor practices. Thus all the possibilities of employer interference
are no longer guarded against. One of those not covered may be the
very one which in a given case has in fact so influenced the employees
that their choice has become a reflection of their employer's wishes.
Once more, the Board has attempted to fit the law to changing condi

tions. It may be true that in some cases today employees are no longer
intimidated by connotations in their employer's speeches. But the Board
has made the new rule so broad as to go beyond the change which has
taken place in the attitudes of a few such employees. It has removed
the Act's protection from all employees with regard to a broad area of
possible interference.
In effect, the Board again, as in the picketing cases, makes the weak

employees suffer the loss of safeguards on the basis that some employees,
notably in big-union districts, are no longer greatly affected by employer
remarks. This decision is as effective to destroy the right of employees
to organize as the picketing cases. They differ only in that they affect
different areas of labor-management policy. The Board might take into
consideration the strength of unions in the area, the actual fear which
the employees experienced as a result of the speech, and other elements
that it might deem important, to allow for the greater temerity of today's
employees where it indeed exists. Then, an accurate picture of the effec
tiveness that the employer's speech had in a given case would be possi
ble. But under its present rule, the Board will get no chance to look
at the real situation and make a determination based on the peculiarities
of the case before it.



1955] Notes 495

In contrast to the distorted image of labor conditions reflected in the

organizational law, the change in strike regulation exemplifies the con

cern for preserving basic rights which ought to set the standard of
reform. Another Note in this symposium39 points out the development
of the law on "whipsawing" strikes. The Board has decided that strik

ing one employer at a time is an abuse of the strike right when the
union's real goal is to have its demands accepted by all the employers
in the area. In the Board's opinion, a union obtains an unfair advantage
by pitting one employer against the other, dividing their mutual inter
ests and thus conquering. Consequently, striking such employers one by
one is now declared to be a legally unprotected activity. The right to
strike still exists against the whole group, basically unimpaired, while
the new abuse is remedied.

Although there can be disagreement on the wisdom of outlawing the

whipsaw, no one can deny that the limitation is narrowly conceived,
applicable directly to the hardship which the Board considers to require
solution. The Board's approach is similar to that of the Supreme Court
in outlawing intermittent work stoppages.40 Both interpretations of the
Act preserve the employees' full power of paralyzing the employer's busi
ness, but at the same time regulate the new frills and improvements
which the unions have added to increase the effectiveness of this power.
A less promising development is, however, reflected in the new law

concerning lock-outs. The law now permits lock-outs against the un

protected whipsaw strikes, though normally they would violate the Taft-
Hartley Act's prohibition against penalizing employees for union ac

tivity.41 The same Note uncovers a hint in the recent decisions of a ten

dency to raise the lock-out to the dignity of a basic right applicable in
all cases, as the employer's answer to the strike. This is a spurious
right, much like the too-broad "right" of employees to refrain from con

certed activities. If interpreted to the extent of becoming its counter-

force, this "right" of lock-out will effectively destroy the strike, by leav
ing labor without the ability to paralyze the business even for a single
day. With his new right, the employer could avoid a work stoppage

39 See p. 426 supra.
40 Auto Workers v. Wisconsin Board, 336 U.S. 24S (1949). The union in this case called

surprise meetings during working hours on twenty-six occasions in the course of four months,
after bargaining talks had failed. The Court did not consider this type of strike as pro
tected by the Act.

41 � 8(a)(3) forbids such lock-outs generally, as discriminations against employees for
their union activities.
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or reduce its impact almost totally. He could dictate the time and ex

tent of strikes, and have reserves ready to continue operations as usual.
He could, in short, manage the strike to his advantage.
The touchstone of economic competition, correctly understood in the

light of labor relations history, may provide an answer to the woeful
need for definable standards in the protean labor law. Everyone, re
gardless of partisan inclinations, can agree that the minimum standard
to guide the development of labor law is the protection of basic labor
and management rights. This is a criterion concretized in the history of
labor relations and the guideposts established by the Wagner and Taft-

Hartley Acts.
The principle of protecting economic competition constrains both ad

ministrative and judicial tribunals to further the legislative policy to

the fullest by holding them to the historical context of the statutory
language.
The actual effect of recent Board and court decisions has been to

change the balance in the law to such an extreme in certain cases that
it has become a definite bias rather than a compensation. This is in fact
a change in the traditional policy of achieving industrial peace not by
weighting the law in favor of labor or management but by securing the

rights of each.
To counter this collective effect of the decisions, the Board should

resume its ideal role, as set out by Mr. Farmer:

The only proper function of the Board is to enforce the statutory remedies
wherever they are invoked with scrupulous fairness and let the chips fall where

they may. We are not authorized to make labor policy; we enforce a specific
statute, and that is all.42

Conclusion

Characteristic of the progress in American labor relations is the recog
nition of certain basic rights and the power which makes these rights
effective.
We have seen that these rights are, as far as labor is concerned, the

rights to organize and bargain collectively. The power which backs them
both up is the ability to paralyze the employer's business, through the

picket and boycott in the case of organization, and the picket and strike
in the case of bargaining.
The law must specifically correct new evils which arise in the field

42 23 Tenn. L. Rev. 112, 115 (1954).
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without destroying, either presently or as a future consequence, these
basic rights of labor or the correlative rights of management.
The Board must formulate a minimum standard which preserves

these rights both in the case before it and in the light of the conseqences
of its ruling on the future of labor relations. Whatever formulation it

chooses, however, let the Board, before it reaches a final decision on the

problem before it, check the consequences of the rule it has chosen for
the case beyond the particular facts involved. If it sees that the rule,
when applied to all the employees that could come under it, would leave

any one of them without the power of economic competition to achieve
his organizational or bargaining demands, let it curtail or alter the rule
to prevent such a deprivation. On the other hand, if the rule results

merely in a limitation of that power, as distinguished from an abroga
tion, then the Board will have satisfied the "due process" requirements
of American labor policy as it is embodied in existing legislation.
The principle of preserving basic rights as long as the legislation at

their root remains unrepealed, is not only idealistically desirable but

eminently practical as well. Unlike the pendulum theory, it prevents
reviving the same old problems which caused the passage of these laws
in the first place, and thus avoids the need of resolving them time and

again. Of like practicality is the probability that there will be general
agreement on its underlying theories. It may provide a more uniform
orientation to the changing labor law, whatever divergence of opinion
might exist as to the specific remedies called for at any given moment.

JAN KACZMAREK



RECENT DECISIONS
CIVIL PROCEDURE�In an Action for Accounting, District Court's

Denial of Defendant's Motion for a Stay Pending Arbitration Was
Not an Appealable Order or Interlocutory Injunction Within the

Meaning of 28 U.S.C. �� 1291 and 1292 (1).
In an action in the district court for an accounting of profits in a joint ven

ture, defendant moved for a stay of proceedings, basing its motion on a con

tract provision which, it claimed, was an arbitration clause. The district court
denied the stay on the grounds that the cited provision did not constitute an

agreement between the parties to arbitrate. Defendant appealed this order to
the Circuit Court of Appeals for the Second Circuit. In dismissing the appeal,
the court said that it had no jurisdiction to entertain an appeal from an inter

locutory order of this type. Certiorari was granted by the Supreme Court of
the United States. The applicable statutes under which this case was decided
are 28 U.S.C. � 1291 (1952) and 28 U.S.C. � 1292(1) (1952).
The general statutory rule is contained in � 1291 which says:

The courts of appeal shall have jurisdiction of appeals from all final decisions
of the district courts of the United States, . . . except where a direct review

may be had in the Supreme Court.

The applicable statutory exception to this rule is expressed by � 1292(1):
The courts of appeal shall have jurisdiction of appeals from:

(1) Interlocutory orders of the district courts of the United States, . . . grant
ing, continuing, modifying, refusing or dissolving injunctions, or refusing to

dissolve or modify injunctions, except where a direct review may be had in the

Supreme Court.

Held: the order was not an interlocutory injunction within the meaning of 28

U.S.C. � 1292(1) which makes an exception to the requirement of finality and

permits appeals from interlocutory orders granting or refusing injunctions.
Baltimore Contractors v. Bodinger, 75 Sup. Ct. 249 (1955).
In Enelow v. N.Y. Life Ins. Co., 293 U.S. 379 (1935), where, in an action

at law to recover upon an insurance policy, the insurer raised an affirmative

defense of fraud and prayed for cancellation of the policy, the district court

granted a motion that the equitable issue be heard first. In examining the

jurisdiction of the circuit court which affirmed the order, the Supreme Court

said that the power to stay proceedings in another court belongs distinctively
to equity and that the grant of such a stay by a court of equity of proceedings
at law is a grant of an injunction within the meaning of the statute�now

� 1292(1). The Court went on to say that it makes no difference that the two

cases are both pending in the same court, in view of the distinction which then

existed between the powers of courts when sitting as courts of law and when

sitting as courts of equity.
498
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After the merger of law and equity the Enelow doctrine was reaffirmed by
Ettelson v. Metro. Ins. Co., 317 U.S. 188 (1942), a case which presented the
same factual situation. The Court said that even though law and equity were

merged, "As in the Enelow case, so here, the result of the District Judge's order
is the postponement of trial of the jury action based upon the policies; and it
may, in practical effect, terminate that action. It is as effective in these re

spects as an injunction issued by a chancellor." Ettelson v. Metro. Ins. Co.,
supra, at 191-192.

Soon after the Enelow decision the Court was called upon to decide the

jurisdiction of the circuit court where, in an action at law for breach of a con

tract, the district court had denied the defendant's motion, based upon its

special defense that the contract contained an arbitration provision, for a stay
of the action until arbitration should be had. After stating that the order of
the district court was not a final judgment and could, therefore, be appealed
only if it were a denial of an interlocutory injunction, the Court expressly in
voked the Enelow doctrine. Deciding that a special defense setting up an arbi
tration agreement is an equitable defense, the Court held that an order granting
or denying a stay based on an equitable defense or cross-bill interposed in
an action at law ... is appealable under � 129 [now �1292(1)]." Shanjeroke
Co. v. Westchester Co., 293 U.S. 449, 452 (1935).
The facts of Morgantown v. Royal Ins. Co., 337 U.S. 254 (1949) were differ

ent from those of the cases previously cited. In this case the insurer brought
suit in the district court for reformation of an insurance policy. The policy
holder, who had suffered loss by fire, filed a counterclaim upon the policy to
recover the amount of the loss and demanded a jury trial. The district court
denied the demand. The circuit court held that the order was not appealable.
Mr. Justice Murphy, speaking for the majority of the Court, held that the
Enelow and Ettelson cases were not applicable under these facts. His opinion
did not expressly overrule these cases, but his ambiguous language has caused
some confusion as to whether or not they were overruled by implication. Mr.

Justice Black, in his dissent, argued that the order was appealable under the
doctrine of those cases, and that, therefore, the decision overruled them implied
ly. Morgantown v. Royal Ins. Co., supra at 261. Mr. Justice Frankfurter,
however, in his concurring opinion, pointed out that in the Enelow and Ettelson
cases, the district court entered orders suspending the actions at law, to be
tried by jury, until the later begun equitable actions were concluded. In this
case the equitable action for reformation was begun before the counterclaim
based on legal principles. Therefore, under the legal fiction of the Enelow and
Ettelson cases, the judge, acting as a judge of a court of law, merely continued
that action at law until the prior equitable proceeding could be concluded.
There was no intervention by a court of equity in proceedings at law but a

mere stay of proceedings which a court of law may grant in a cause pending
before it. Morgantown v. Royal Ins. Co., supra, at 259-261.
Thus the legal fiction has evolved through the Court decisions that, in these
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circumstances, there are two separate actions in two sides of the court, one oper
ating against the other under the caption of a single case. Whether or not
the stay order is an interlocutory injunction within the meaning of the statute
or merely a stay of proceedings depends upon ancient distinctions between
equity and law. Only where equity operates to stay a legal action is there
an injunction under this legal fiction.
The decisions of the Circuit Courts of Appeals have followed the Enelow

doctrine consistently. International Nickel Co. v. Martin J. Barry, Inc., 204
F.2d 583 (4th Cir. 1953), Wilko v. Swam, 201 F.2d 439 (2d Cir. 1953), Inter
national Union v. Colonial Hardwood Floor Co., 168 F.2d 33 (4th Cir. 1948),
American Locomotive Co. v. Chemical Research Corp., 171 F.2d 115 (6th Cir.
1948), Dowling Bros. Distilling Co. v. United States, 153 F.2d 353 (6th Cir.
1946), Gatliff Coal Co. v. Cox, 142 F.2d 876 (6th Cir. 1944), Donahue v.

Susquehanna Collieries Co., 138 F.2d 3 (3rd Cir. 1943). In all these cited
cases the only time the stay was deemed to be an interlocutory injunction and,
hence, appealable was when the stay based upon an equitable defense operated
on what would at common law have been an action at law. Only one case,
Hudson Lumber Co. v. United States Plywood Corp., 181 F.2d 929 (9th Cir.
1950), overlooks the legal fiction theory and allows an appeal from an order
granting a stay of an action for declaratory judgment pending arbitration.
However, no reason was given by the court for its decision except its cita
tion of the Shanferoke case, supra. In Jewell v. Davis, 192 F.2d 670, 673 (6th
Cir. 1951) the court by way of dictum also disregarded the Enelow doctrine

although it cited the Ettelson case as authority.
Assuming the legal fiction of the Enelow case to have been overruled by the

Morgantown case, supra, however, the order in the instant case would still
not come within � 1292(1). The function of an injunction is to reach out of
the instant proceeding and stay the outside proceedings. When a court stays
itself, there is no injunction. The fiction of the Enelow doctrine provides two

"proceedings" in one action, thereby allowing the court to stay itself on the

theory that it is staying another proceeding. But the stay in this case would

operate on the court itself in favor of the outside arbitration proceeding, the
exact opposite of the injunction rule. Dowling Bros. Distilling Co. v. United
States, supra, at 356 states, "It is only when the power possessed by a court

of equity is exercised to stay proceedings in another cause that such action
amounts to a grant or refusal of an injunction. . . ."

Justices Black and Douglas, in their dissent, Baltimore Contractors v. Bodin-

ger, supra, at 255, urge another reason for holding this order appealable. They
urge that a collateral issue may be so severable and unrelated to the central trial
issues that judgment of a collateral issue is considered final and appealable
under � 1291. The collateral proceedings doctrine enunciated in Cobbledick v.

United States, 309 U.S. 323 (1940), and expanded by Cohen v. Beneficial Loan
Corp., 337 U.S. 541 (1949), and Swift & Co. v. Compania Caribe, 339 U.S.

684 (1950), contains the proposition that "final decisions" as used in � 1291
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does not always mean the decision terminating the litigation. However, these
three cases only go so far as to allow appeals from orders which are truly
collateral and through which some irreparable harm will be done by not allow

ing the appeal. In the Cohen and Cobbledick cases, the test of irreparable
harm is whether or not review of the particular point in issue will be precluded
by a denial of the appeal. Cobbledick v. United States, supra, 324-325, Cohen
v. Beneficial Loan Corp., supra, 546. In the Swift case the test is expanded to

whether or not effective review will be precluded. Swift & Co. v. Compania
Caribe, supra, 689. The doctrine has not yet been expanded to the point that
irreparable harm is synonymous with further litigation. The petitioner in this
case is subjected only to the duty of litigating the case to a final decision. Then
the order in question will be reviewable.
In recent years there has been considerable agitation for flexibility in the

matter of appeals from interlocutory orders. At the same time there is general
agreement on the desirability of keeping the general requirement of finality.
See American Machine Metals v. De Bothezat Impeller Co., 173 F.2d 890, 891,
893 (2d Cir. 1949) (dissenting opinion), Abbe v. New York, N.H. & H.R.

Co., 171 F.2d 387, 388, 389 (2d Cir. 1948) (dissenting opinion), 35 Va. L.
Rev. 1, 45 (1949). However, as Herbert Peterfreund, writing in 1949 Annual
Survey of American Law, said on page 957, "If more interlocutory appeals are

to be allowed to relieve against the harshness of the final judgment rule, they
should have statutory authorization . . . and not an unwarranted judicial ex
tension to reach the result desired."
The Court in the instant case recognized the recent agitation for a more

liberal attitude toward the appealability of interlocutory orders. The Court
said, however, at page 254:

The incongruity of taking jurisdiction from a stay in a law type and denying
jurisdiction in an equity type proceeding springs from the persistence of out
moded procedural differentiations. Some simplification would follow from an

assumption or denial of jurisdiction in both. The distinction has been applied
for years, however, and we conclude that it is better judicial practice to follow
the precedents which limit appealability of interlocutory orders, leaving Congress
to make such amendments as it may find proper.

It is submitted that, under existing statutes and decisions, the decision in the
instant case is the correct one, for the reasons heretofore stated. The correc

tive measures, if any, to remedy the defects in the existing system of interlocu
tory appeals, must come from Congress, not the courts. It is well settled that
the manner in which inferior federal courts acquire jurisdiction and the mode
of its exercise are within the plenary power of Congress alone. Sheldon v. Sill,
8 How. 440 (1850). Therefore, the bounds of jurisdiction are contained in and
derived from statutes. It is not the function of the Court itself to remedy any
anomalies which it thinks exist under the statute.

JAMES R. MILLER, JR.
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CIVIL PROCEDURE�Louisiana Watercraft Statute, Providing That
Operation of a Vessel in Territorial Waters of the State by a

Nonresident Shall be Deemed Equivalent to Appointment, by Such
Nonresident, of the Secretary of State as Attorney for Service of

Process in any Proceeding Growing out of Accident or Collision
Involving the Vessel Within the State, Does Not Violate Due
Process.

Plaintiff's husband, a resident of Louisiana, was killed working as ship re

pairman on the British Steamship Springbank while that vessel was dock
ing at the port of New Orleans. Plaintiff claims that her husband was killed
through the negligence of the owner of the Springbank or its agents and
brought this action for damages under the Louisiana Civil Code. Service was

obtained on the defendant, Bank Line, Ltd., pursuant to the Louisiana Water-
craft Statute, La. Acts 1948, No. 132, � 1. Defendant moved to dismiss or,
in the alternative, to quash the service of summons for the reason that juris
diction of the defendant had not been properly obtained. It was claimed that
any effort to regulate interstate or foreign commerce of a marine nature was

unconstitutional, but that if such right to regulate did exist arising from inci
dents occurring within the state boundary on navigable water, the action must

fail because the Louisiana Watercraft Statute was unconstitutional. An attempt
was made to distinguish the instant statute from its prototype, the nonresident
motorist statute, on the basis that the state has no right to exclude nonresidents
from its navigable waters, which right was said to be the basis for the validity
of the implied consent to service in the nonresident motorist statutes. Held:
Motions to dismiss and to quash service denied because the Louisiana Water-
craft Statute does not violate due process and is a valid exercise of the state's

police power. Tardiff v. Bank Line, Ltd., 23 U.S.L. Week 2328 (E.D. La. Jan.
11, 1955).
The Louisiana Watercraft Statute is the first of its kind to provide a forum

for actions based on maritime torts committed by nonresidents on navigable
water within the territorial limits of a state. It should be noted that the pur
pose of this statute is to provide a forum when the right of action exists. There
is no right of action under admiralty law for death arising out of negligence
upon the navigable waters within any state, except as to seamen. Mejia v.

United States, 152 F.2d 686 (5th Cir. 1945). Seamen are covered wherever
there is admiralty jurisdiction under the Jones Act, 41 Stat. 1007 (1920),
46 U.S.C. � 688 (1952). The Death on the High Seas Act, 41 Stat. 537 (1920),
46 U.S.C. � 761 (1952), extended the remedy to the death of any person oc

curring by wrongful act on the high seas beyond a marine league from the

shore of any state. This obviously would not apply to any ship in port or at
dock. However, such ship is still under admiralty jurisdiction rather than that

of the state. Pope & Talbot, Inc. v. Hawn, 346 U.S. 406 (1953) ; Puleo v. H. E.

Moss & Co., 159 F.2d 842 (2d Cir. 1947). The difficulty and the remedy
are summed up in Mejia v. United States, supra, at 688.
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There is no statute in admiralty allowing claims for damages for death upon the

navigable waters within any state except as to seamen. Where there is no statute
in admiralty pertaining to damages for death, courts of admiralty enforce the
state law giving such right.

See also Just v. Chambers, 312 U.S. 383 (1941). Louisiana has a tort liability
act, La. Acts 1948, No. 333, � 1, which creates such a right of action and it
was so held in Mejia v. United States, supra. But previous to the passage of
the Louisiana Watercraft Statute there was no method of getting jurisdiction
over the nonresident who was present in the state at the time of the death, but
absent at the time of service of process. Thus the state has created a right of
action which will be applied by the federal courts in their exclusive jurisdic
tion over admiralty, if jurisdiction can be gained by means of the Louisiana
Watercraft Statute.
The Louisiana statute may be classed as an exercise of the police power of

the state in the interest of public safety and order as are the nonresident mo
torist statutes. That is, it is an exercise of the power inherent in the state to

prescribe, within the limits of the State and Federal Constitutions, reasonable
regulations necessary to preserve the public health, morals, safety and general
welfare. There seems to be no reason why the Louisiana statute is not a valid
exercise of the police power of Louisiana. In this respect, the power of the
state to regulate its highways has been broadly upheld in those areas where

Congress has not acted. Maurer v. Hamilton, 309 U.S. 598 (1940) ; S.C. Hwy.
Dept. v. Barnwell Bros., 303 U.S. 177 (1938); Morj v. Bingaman, 298 U.S.
407 (1936); Young v. Masci 289 U.S. 253 (1933); Sproles v. Binford 286
U.S. 374 (1932); Wuchter v Pizzutti, 276 U.S. 13 (1928); Clark v. Poor, 274
U.S. 554 (1927); Hess v. Pawloski, 274 U.S. 352 (1927); Morris v. Duby,
274 U.S. 135 (1927); Kane v. New Jersey, 242 U.S. 160 (1916); Hendrick v.

Maryland, 235 U.S. 610 (1915). The statute certainly appears to meet the
general test of the exercise of police power as stated in Treigle v. Acme Home
stead Assn., 297 U.S. 189, 197 (1936):
... it must be exercised for an end which is in fact public and the means

adopted must be reasonably adapted to the accomplishment of that end and
must not be arbitrary or oppressive.

Attack was made on the statute as being unconstitutional under the inter
state commerce clause of the Constitution, U.S. Const. Art. 5, � 8. Undoubted
ly, under the interstate commerce clause Congress has the power to regulate
"Commerce with foreign Nations, and among the several States" under our

Constitution, but where that power has not been exercised there rests with the
states a residuary power to regulate commerce in the interests of its citizens.
Thus, the state may legislate on those phases of the commerce which are left
unregulated by the Federal Government. But at such time as the Federal
Government does exercise its plenary power, then there is no longer in that
area any legislative power remaining to the state and any conflicting state legis-
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lation will become inoperative. Cloverleaf v. Patterson, 315 U.S. 148 (1942).
This very situation has been recognized to exist in regard to the regulation of
state highways. In Morris v. Duby, supra, at 143, the Supreme Court said:

... In the absence of national legislation especially covering the subject of in
terstate commerce, the State may rightly prescribe uniform regulations adapted
to promote safety upon its highways and the conservation of their use, ap
plicable alike to vehicles moving in interstate commerce and those of its own

citizens.

See also Sproles v. Binford, supra, and Hendrick v. Maryland, supra. It is
recognized that the power of the state to legislate when Congress has not in
this area does not extend to the placing of unreasonable burdens upon inter
state commerce or discrimination in favor of intrastate commerce in the exer

cise of state regulation. S.C. Hwy. Dept. v. Barnwell Bros., supra. Since the
burden upon interstate commerce arising from the Louisiana statute appears
to be small, its validity under the commerce clause of the Constitution would
seem to be established.
The most important consideration as to the validity of the Louisiana Statute

under the Federal Constitution is that of due process. The defendant argued
that due process had been achieved in the nonresident motorist statutes

through the power of the state to exclude such nonresidents from its highways,
resulting in a fictitious consent on the part of the motorist to the suit. The de
fendant relied upon the language of Hess v. Pawloski, supra, at 356, in which
the Supreme Court upheld the validity of a nonresident motorist statute of the
State of Massachusetts.

. . . And, having the power so to exclude, the State may declare that the use

of the highway by the nonresident is the equivalent of the appointment of the
registrar as agent on whom process may be served.

Thus it was argued that since jurisdiction over admiralty rests with the Fed
eral Government, the state could not exclude nonresident watercraft operators
and could not force consent to service. The district court, however, quoted
Mr. Justice Frankfurter in Olberding v. Illinois Central R. Co., 346 U.S. 338,
341 (1953), to the effect that jurisdiction in the nonresident motorist statutes
does not rest on consent at all. The court then cited Castle v. Hayes Freight
Lines, 75 Sup. Ct. 191 (1954), in which the Supreme Court held that a motor

carrier engaged in interstate commerce could not be excluded from the high
ways of the state whose laws it consistently violated. However, the Court's de
cision in the latter case was based upon the Federal Motor Carrier Act, 49

Stat. 543 (1935), as amended, 49 U.S.C. �� 301 et seq. (1952), adopted by
Congress some years subsequent to the decision in Hess v. Pawloski, supra.
In its decision the district court based the constitutionality of the Louisiana
statute upon the right of the state under its police power to protect its citizens.
As to the procedural aspect, the court utilized the interpretation given in Milli-
ken v. Meyer, 311 U.S. 457, 463 (1940), to the effect that such statutes do
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not violate due process for they do not offend "traditional notions of fair play
and substantial justice."
In reaching its conclusion, the district court considered and rejected the

requirements of due process as set forth in the landmark case of Pennoyer v.
Neff, 95 U.S. 714 (1877), respecting the jurisdiction of a court to render a

judgment in personam against a nonresident defendant. The court used some

rather startling language in disposing of the familiar textbook case.

The doctrine of Pennoyer v. Neff, however, though venerable and long-revered,
is primarily of historical importance today. After suffering substantial erosion
from a series of subsequent decisions, finally, in International Shoe Co. v. State
of Washington . . . the Supreme Court gave it a decent burial. . . .

Without going into an extended discussion of the court's thesis, it may be
pointed out that Pennoyer v. Neff, supra, is still cited frequently in the state
courts of the land as well as by the Supreme Court of the United States. It is
true that personal service of process within the state is no longer necessary in all
cases to bring the person of the nonresident within the jurisdiction of the court.
A prime example of this would be the very type of statute we are now consid

ering. A trend does exist toward finding basis for personal jurisdiction in ac

tivities which formerly would have been deemed insufficient under the tests of
due process. The Supreme Court has considered a long line of cases deal

ing with jurisdiction over foreign corporations in which the idea of due process
has evolved with the times. In International Shoe Co. v. Washington, 326 U.S.
310, 316 (1945), the Court held that the defendant corporation was subject
to a judgment in personam if it had certain minimum contacts within the ter

ritory so that "traditional notions of fair play and substantial justice" were

not offended. But the basic idea of due process as required by the 14th
Amendment to the Constitution is that the defendant be given notice of the
proceeding against him and a chance to defend. This concept was embodied
in the Magna Carta and some of our state constitutions prior to the adoption
of the Federal Constitution. To the extent that Pennoyer v. Neff, supra, stands
for this, and for the basic difference between in rem and in personam actions,
it remains the law. Interpretation may change, but the requirement of notice
is basic to any system of democracy.
It appears that the validity of the Louisiana Watercraft Statute, as well as

the nonresident motorist statutes, rests upon the additional requirement for
notice by registered mail or personal service upon the defendant. The Louisi
ana statute requires that the defendant's return receipt, or affidavit of the
party delivering the petition and citation in case notice is made by actual
delivery, must be filed in the proceedings before the judgment can be rendered.
La. Acts 1948, No. 132, � 2. This provision was seemingly ignored by the
district court though there is a similar provision in the Louisiana nonresident
motorist statute. La. Acts 1928, No. 86, � 2. The statute considered in Hess
v. Pawloski, supra, contained a similar provision that the nonresident should
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actually receive and acknowledge notice of the service and copy of the process.
In Wuckter v. Pizzutti, supra, the Supreme Court considered a New Jersey non
resident motorist statute which failed completely to provide for any means of
notifying the defendant of the pending action against him. There the decision
rested squarely upon the question of whether the statute was valid, lacking a

provision making it reasonably probable that notice of the service on the Secre

tary would be communicated to the nonresident defendant. The Court at page
19 stated:

We quite agree, and, indeed, have so held in the Pawloski case, that the act of
a non-resident in using the highways of another state may properly be declared
to be an agreement to accept service of summons in a suit growing out of the
use of the highway by the owner of the automobile, but the enforced acceptance
of the service of process on a state officer by the defendant would not be fair
or due process unless such officer or the plaintiff is required to mail the notice
to the defendant, or to advise him, by some written communication, so as to

make it reasonably probable that he will receive actual notice.

The federal and state courts have repeatedly recognized that a reasonable

provision for notice to the non-resident is a necessary element in such statutes.

Devier v. George Cole Motor Co., 27 F. Supp. 978 (W.D. Vir. 1939); Can
v. Tennis, 4 F. Supp. 142 (M.D. Pa. 1933); Morrow v. Asher, 55 F.2d 365

(N.D. Tex. 1932); Cohen v. Plutschak, 40 F.2d 727 (D.N.J. 1930); Hirsch
v. Warren, 253 Ky. 62, 68 S.W.2d 767 (1934); Shushereba v. Ames, 255 N.Y.

490, 175 N.E. 187 (1931); Smith v. Haughton, 206 N.C. 587, 174 S.E. 506

(1934) ; Brammall v. Larose, 105 Vt. 345, 165 Atl. 916 (1933). Statutes provid
ing for sending notice of service of process to the nonresident's last address
have also been held constitutional. Zavis v. Warren, 35 F. Supp. 689 (E.D.
Wis. 1940) ; Hartley v. Vitiello, 113 Conn. 74, 154 Atl. 255 (1931) ; Schilling v.

Odlebak, 177 Minn. 90, 224 N.W. 694 (1929). Contra: Freedman v. Poirier,
134 Misc. 253, 236 N.Y.S. 96 (1929).
It is submitted that the decision of the district court should have been

based, at least in part, upon the reasonable provision for notice to the non

resident either by registered mail or in person. Especially is this true since
constructive service and substituted service are in derogation of the common

law and statutes so allowing should be strictly construed. Harlan v. Sparks, 125

F.2d 502, 505 (10th Cir. 1942).
W. D. HOLDER, JE.
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CONSTITUTIONAL LAW�Provisions of Internal Security Act of 1950
Requiring Communist Action Organizations to Register with the

Attorney General Are Constitutional.
The Attorney General of the United States on November 22, 1950, filed a

petition with the Subversive Activities Control Board (hereinafter referred to
as the Board) for an order requiring the Communist Party of the United States
to register in accordance with � 7(a), (c) and (d) of the Subversive Activities
Control Act of 1950, 64 Stat. 987 (1950), 50 U.S.C. �� 781-826 (1952). After
efforts to enjoin the proceeding had failed, the Communist Party filed an answer

and hearings began on April 23, 1951. Almost two years later on April 20,
1953, the Board found that the Communist Party was a Communist-action or

ganization under the Act and the party was ordered to register in accord with

� 7 of the Act.
Pursuant to � 14 of the Act, the Party petitioned the United States Court of

Appeals for the District of Columbia Circuit to review the decision of the Board,
challenging both the constitutionality of the Act and its application by the Sub
versive Activities Control Board. Held: that the statute requiring registration
of Communist-action organizations is valid and not contrary to the Fifth

Amendment, and the Communist Party is a Communist-action organization.
Communist Party of the United States of America v. Subversive Activities
Control Board, No. 11850, U.S. App. D.C., Dec. 23, 1954.
The Subversive Activities Control Act of 1950, supra, embraces extensive

findings of fact bearing on the nature and ends of the world Communist move
ment, and it deals in particular with its machinations in the United States, car
ried on through Communist-action and Communist front organizations, which
organizations are carefully defined in � 3 of the Act. Under � 4, three actions
are declared to be unlawful, (a) for any person to agree with another to con

tribute to the establishment in this country of a totalitarian dictatorship (except
by Constitutional Amendment), (b) for any officer or employee of the U.S.
Government to communicate to any agent of a foreign government or of any
Communist organization any information classified as affecting this country's
security and (c) for any foreign or Communist agent to receive such informa
tion.
Section 7 requires all Communist-action and Communist front organizations

to register, to make annual reports and to supply the names and addresses of
those who are officers or were such within the past year, and in the case of
Communist-action organizations, to supply a complete roll of members. If the
organization fails to register, then the executive officer, secretary or such
officer (s) as the Attorney General may direct must register in its behalf. If
there is still no registration for the organization, individual members must

register. Certain privileges are prohibited to registered organizations (�� 10, 11)
and individual members (�� 5, 6). There is provision for penal sanctions
for violation of the Act and for judicial review. Finally, there is a separability
clause.



508 The Georgetown Law Journal [Vol. 43 : p. 498

Petitioner raised a question as to the validity of the Act under the Consti
tution, asserting that it violated the due process clause, the privilege against
self-incrimination and the First Amendment freedoms of speech and assembly.
Further claims of petitioner were that the Board itself violated the First
Amendment, failed to apply the Act properly and did not make findings in
accordance with the preponderance of the evidence before it.
Regarding the validity of the statute with respect to the general powers of

the government, the court assumed the existence of the conditions with which
the statute sets out to deal, and held that the Government under the Consti
tution "has supreme duties both to protect its own existence and to insure
that unidentified efforts on behalf of foreign agencies devoted to its disestab
lishment do not occur." Communist Party v. Subversive Activities Control Bd.,
supra, p. 9. A requirement that such elements should register, the court rea

soned, is therefore a fortiori within its powers.
The next question passed upon is the effect of the Act on First Amendment

freedoms. The majority felt certain that viewing the question realistically
some impingements will occur, but the question is as to their reasonableness.
The court adopts the premise that the right to freedom of expression ceases

at the point where it may lead to real harm to the Government, and that acts
or conspiracies formulated with the intent of overthrowing the Government
are beyond that point and constitute a "clear and present danger" to the Gov
ernment. The court held that a party acting contrary to the provisions of this
Act is not limiting itself to mere words or ideas and that the interference with
such conduct called for by the Act is a reasonable interference. The court

reasoned that if, as held by the case of Communications Assn. v. Douds, 339
U.S. 382 (1950), Congress can deny union office to Communist Party mem

bers in order to safeguard Interstate Commerce, then certainly to protect the
very Government itself, Congress can impose the restrictions of this Act.
The Fifth Amendment privileges cited by petitioner were held by the court

not to invalidate the statute. It has been held that the privilege against self-
incrimination is purely personal and does not extend to organizations or the

papers, records, etc., of organizations. United States v. White, 322 U.S. 694

(1944). The Supreme Court later applied this rule to the records of the Com
munist Party. Rogers v. United States, 340 U.S. 367 (1951). The court de
clared that the rule is the same as regards extracts from such records, and that

neither the petitioner itself nor any officer thereof acting in any but a purely
personal capacity can claim this privilege.
But what of the officer who must, according to the statute, come forward and

identify himself as a Communist by registering for the organization? The ma

jority pointed out that it is problematical whether or not the individual(s)
upon whom this duty to register would fall would be able to avail themselves
of the privilege against self-incrimination. Section 4 of the Act provides that the
mere fact of registration cannot be used as evidence in a criminal proceeding,
and that mere membership in a registered organization is not of itself a crime.
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However, such identification would afford the Government valuable leads and
thus incriminate the registrant. Conceding that this may in some instances
make the Act unenforceable, the court declared that demands of self-incrimina
tion do not invalidate the Act because of the existence of several instances in

which the Fifth Amendment privilege would not be available to protect would-
be claimants. This is based on the following reasons: first, the Fifth Amend
ment privilege must be explicitly and seasonably claimed or else it is waived.
It cannot be assumed that petitioner's officers would claim the privilege, or

that if they did, that it would be sustained; secondly, the officers may have
lost the privilege in that they could not, in fact, incriminate themselves in
such a proceeding any further than they already have by public utterances, or

by convictions under the Smith Act; 62 Stat. 808 (1948), 18 U.S.C. � 2385

(1952); thirdly, there is the judicially untested Immunity Statute, 68 Stat.
745 (1954), 18 U.S.C. � 3486 (Supp. I, 1954), under which the Attorney Gen
eral could grant complete immunity from criminal proceedings against any of the
officers. The fact that these instances exist in which the Fifth Amendment could
not be claimed to prevent self-incrimination established, according to the court,
that the Act should not be nullified on Fifth Amendment grounds. While the
court by this decision refused to extend the cloak of the Fifth Amendment privi
lege to the petitioning organization, yet it cannot be said to have held that it
would deny its protection to those individuals who can and do invoke it for

themselves, rather the court seemed to indicate that it would adjudicate each
individual's claim of privilege when that individual's claim was properly before
it. There were no individual's rights at stake in the proceeding under discus
sion, for no specific person was ordered by the Board or court to register and
identify himself as a Communist. The validity of the section requiring indi
vidual members of non-registering organizations to register themselves was not
before the court, and was, therefore, not passed upon.
The dissenting judge dealt only with the Fifth Amendment problems raised.

He concentrated on the fact that the statute unavoidably creates for some in
dividuals the necessity of identifying themselves as functionaries or officers of
Communist-action organizations. The pressure which the Act exerts on these
men is strong but indirect when it requires the organization as such to be regis
tered. But once the initial 30 day registration period has run, the pressure is
directly and personally brought to bear upon ". . . the executive officer . . .

the secretary . . . and . . . such officer or officers of such organization as the
Attorney General shall by regulations prescribe to register for such organiza
tion. . .

" 64 Stat. 993, 50 U.S.C. � 786(h) (1952). The penalty for failing
to do so is $10,000 or 5 years imprisonment or both for each day's delay.
The dissent stated that the statute thus coerces these individuals to identify

themselves as Communists. It is established that such an admission is incrimi
nating and privileged under the Fifth Amendment, Blau v. United States, 340
U.S. 159 (1950). This coercion was said by the dissent to be previous to any
registration by an individual required to do so in any capacity, and to nega-
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tive any possibility of a truly voluntary registration. The minority concludes
that there is no need for a pleading of the Fifth Amendment for the statute by
its nature violates it in all cases and is thus unconstitutional; it suggested the
analogy of a statute requiring bands of bank robbers to register, and declared
that the instant statute is essentially similar and equally unconstitutional.
The White case, supra, relied upon the majority, which held that a union

official could be required to produce the papers of the union was distinguished
from the present case in that the union official does not by his very appearance
incriminate himself, whereas the Communist-organization officer does. The
dissent pointed out in addition that the officers of the party are presumably
co-conspirators (no such presumption existing as to union officers) and informa
tion or testimony concerning their joint activities can of itself incriminate.
The dissenting judge further reasoned that even if the books and records are

not privileged, testimony concerning their content may be. United States v.

Daisart Sportswear, 169 F.2d 856, 863 (2d Cir. 1948). There it was held that
a corporate officer could avail himself of the privilege against self-incrimination
where called upon to give testimony as to the contents of the corporate books
and records which had been lost or destroyed, even though their production
could have been forced if they had been in existence.
The majority contention that the officers of a Communist-action organization

(particularly petitioners) might have waived this privilege by previous testi

mony, conviction or public statement was rebutted by the accepted rule that
the privilege arises anew in each proceeding. Marcello v. United States, 196
F.2d 437 (5th Cir. 1952).
Finally, the dissent asserted that the doctrine requiring the privilege to be

claimed specifically cannot apply in a case where the nature of the inquiry
itself discloses that incriminating information is demanded, and further asserts
that any giving of information under this statute will incriminate.
The issue which divided the court seems to be whether or not the statute

requires self-incriminatory admissions, and if it does, whether they necessarily
fall within the protection afforded by the Fifth Amendment. The Amendment
states "No person . . . shall be compelled in any criminal case to be a witness

against himself." The privilege is not limited to criminal proceedings, but ex
tends to all inquiries in which incriminating information is sought of a witness.

Huard, The 5th Amendment, An Evaluation, 42 Georgetown L.J. 345, 354

(1954). Nor is it required that the answers would themselves establish the guilt
of the witness. He need not have been guilty of any crime. It is necessary only
that the witness reasonably fears involving himself in a criminal proceeding by
his answer. Blau v. United States, supra.
The relation of this privilege to the Act under discussion may be clarified

by a few observations on the history of the Act. Its enactment preceded both
the Blau case, supra (decided Dec. 1950) in which it was held that a witness
could withhold testimony concerning Communist activities under the Fifth
Amendment Privilege, and the case of Dennis v. United States, 341 U.S. 494
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(1951), in which the Smith Act, supra, was declared constitutional. It was by
no means certain therefore that the Act would require self-incrimination of any
sort. But, apparently to obviate this possibility, � 4(f) of the Act provides:
1) that neither holding of office nor membership in any registered organization
constitutes a violation of this or any other criminal statute, and 2) that regis
tration shall not be received as evidence in this or any other criminal proceed
ing.
It cannot yet be said definitely that these precautions achieved their pur

pose, and in view of the decisions in the Blau case, supra, and the Dennis case,
supra, the former is of doubtful value. And as the dissent pointed out, the
latter is not broad enough to fully protect the registrant from incrimination.
The leads furnished are almost certain to incriminate anyone with reason to

register.
That the statute may prove unenforceable in some instances was allowed

by the majority. Such a situation could occur, presumably, when an organi
zation ordered to register takes no action at all, and when its officers make no

move at all save to invoke the Fifth Amendment in the event of proceedings
against them or their organization. As to them the law would be a nullity, for
its effect would be to force them to incriminate themselves.
If in the same circumstances, an officer had for any reason obeyed the law

and registered for the organization he would have incriminated himself, but not
unconstitutionally, according to the majority, for he failed to claim his privi
lege. That this privilege must be invoked is well established, United States v.

Monia, 317 U.S. 424 (1943), but the question arises, where can one claim this
privilege unless he flaunts the law completely and is called upon to testify in
a resultant criminal case. Refusal to register seems to be the only course left
open to those individuals covered by the Act.
The majority holding seems to mean then that the Act is effective as to or

ganizations, for as such they cannot plead the Fifth Amendment, and that it
is also effective against those individuals who cannot or do not properly avail
themselves of it, but that the Act is unconstitutional and therefore unenforce
able against individuals who properly plead the Fifth Amendment.

JAMES A. BELSON

CRIMINAL LAW�Conspiracy to Violate the Gold Reserve Act and

Treasury Regulations Thereunder, Which Carry Only Civil Pen
alties, Is an Indictable Offense Within the Meaning of the Gen
eral Conspiracy Statute, 18 U.S.C. � 371 (1952).

Appellant Wiesner appeals from a judgment of conviction of conspiring to vio
late the Gold Reserve Act of 1934, 48 Stat. 337 (1934), 31 U.S.C. �� 440 et seq.
(1952), Treasury Regulations made thereunder, and to defraud the United States
in its administration of the Act. He was sentenced to six months' imprisonment
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and a fine of $2500. The Government had introduced evidence that appellant,
acting through one Knotts, had undertaken to furnish gold to Barrios who
was to sell the gold to still another party. Unknown to the "conspirators" this
prospective vendee was a customs agent. The amount of gold intended to be
sold required, under the Act, a license which none of the parties possessed.
At the time of his arrest in Barrios' office the appellant had with him 150
ounces of gold. The jury found this, and other evidence concerning appellant's
acquisition of the gold, sufficient to support a verdict of guilty. The statute
in question provided no criminal sanctions, only a civil penalty�forfeiture of
the gold involved. Appellant contends conspiring to violate such a statute is
not an indictable offense, and that the evidence was not sufficient to sustain a

conviction. Held: conspiring to violate a federal statute which imposes only a

civil penalty for its violation is an "offense against the United States" within
the meaning of the general conspiracy statute, 18 U.S.C. � 371 (1952), though
in so holding the court admits creating an anomaly. The anomaly is that con
spiring to violate a law imposing no penal sanctions may be punished by im

prisonment in excess of the maximum for conspiring to commit a misdemeanor.
United States v. Wiesner, 216 F.2d 739 (2d Cir. 1954).
After 1921 the law was settled that "... a conspiracy to commit any offense

which by act of Congress is prohibited in the interest of the public policy of
the United States, although not of itself made punishable by criminal prosecution
but only by suit for penalty, is a conspiracy to commit an 'offense against the
United States' within the meaning of � 37, Criminal Code [now � 371]. . . ."
United States v. Hutto, No. 1, 256 U.S. 524, 529 (1921). The appellant herein
urged that Congress had abrogated the Hutto doctrine when it amended the
federal conspiracy statute, 18 U.S.C. � 371 (1952), in 1948. Prior to 1948 the
maximum imprisonment for all conspiracies was two years, no matter whether
the substantive offense was itself a felony, a misdemeanor, or a non-criminal
infraction. The 1948 amendment provided a maximum of five years for con

spiring to commit a felony, and specified that the maximum imprisonment for
conspiring to commit a misdemeanor should not exceed the maximum punish
ment provided for the substantive offense. The amended statute was silent as

to a penalty for the violation of a civil statute. Wiesner contended that it fol
lowed from this that Congress intended that conspiracy to violate any statute

should not be punished more severely than the substantive violation, and, as

the substantive offense he was charged with conspiring to commit carried only
a civil penalty his conspiracy was not an indictable offense.
The court in an opinion by Judge Harlan (recently sworn in as an Associate

Justice of the Supreme Court of the United States) does not in specific terms

discuss whether the change in the penalty provisions of � 371 had the effect

urged by the appellant. The result reached and the court's admission of the

anomaly indicates, however, a rejection of the argument and a reaffirmation of

the Hutto doctrine. No doubt the court in deciding this issue was aware of

the trend to broaden the scope of the federal conspiracy statute and of the
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variety and number of cases in which the Hutto doctrine has been used as an

instrument for enforcing statutes which do not make violators liable to crimi
nal prosecution. Taylor v. United States, 2 F.2d 444 (7th Cir. 1924), cert.

denied, 266 U.S. 634 (1925) ; Biskind v. United States, 281 Fed. 47 (6th Cir.),
cert, denied, 260 U.S. 731 (1922) ; United States v. Winner, 28 F.2d 295 (N.D.
111. 1928), aff'd, 33 F.2d 507 (7th Cir. 1929) ; United States v. Hoffman, 13 F.2d
269 (N.D. 111. 1925), aff'd, 13 F.2d 278 (7th Cir.), cert, dismissed, 296 U.S. 666

( 1926) . The courts must take the statute as they find it, and if Congress had in
tended to nullify the Hutto doctrine it is logical that it would have done so by re

defining criminal conspiracy, not by leaving the statute's intent to be inferred
from a change in the provisions for punishment of any conspiracy to commit an
"offense against the United States."

The appellant also contended that the enactment of the general provisions
section of the Criminal Code, 18 U.S.C. � 1 (1952), had rendered conspiracy
to violate statutes carrying no provisions for criminal prosecution unindictable.
He maintained that Congress in � 1 had defined all offenses against the United
States to be felonies, misdemeanors and petty offenses "Notwithstanding any
Act of Congress to the contrary," and as Congress had not made violations of
the Gold Reserve Act of 1934, any one of the three it was not an "offense

against the United States" within the meaning of � 371 of the federal conspiracy
statute. The court denied this to be the effect of � 1 which it decided had the
sole purpose of resolving conflicts as to whether definition of felonies and mis
demeanors formerly contained in 18 U.S.C. � 541 (1940), or the characteriza
tion given an offense in the specific statute creating it should be controlling.
To mitigate what was felt to be the harshness of the anomaly in some in

stances, the court pointed out that the findings of the jury under the instruc
tions given by the trial court included a determination that the appellant had
conspired to defraud the United States in the discharge of its functions in ad

ministering the Gold Reserve Act. The court regarded evidence that Wiesner
had practiced trickery and deceit in his dealings with one Felicetti, from whom
he obtained some of the gold he was to sell, as sufficient to bring his conduct
within the meaning of defrauding the United States as that term is defined in
Hammerschmidt v. United States, 265 U.S. 182 (1924). There it was stated
at 188 that:

To conspire to defraud the United States means primarily to cheat the Govern
ment out of property or money, but it also means to interfere with or obstruct
one of its lawful governmental functions by deceit, craft or trickery, or at least
by means that are dishonest. It is not necessary that the Government shall
be subjected to property or pecuniary loss by the fraud, but only that its legiti
mate official action and purpose shall be defeated by misrepresentation, chicane or

the over-reaching of those charged with carrying out the governmental inten
tion. . . .

Since defrauding the Government is a felony, conspiring to do so, therefore, is
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punishable by a maximum of five years imprisonment to which the appellant
might possibly have been sentenced.
Hills v. United States, 97 F.2d 710 (9th Cir. 1938), and United States v.

O'Toole, 101 F. Supp. 123 (D.R.I. 1951), were cases in which the defendants were
indicted for conspiring to defraud the United States in the administration of the
Gold Reserve Act. Both decisions upheld the indictment since there had been
misrepresentation and trickery in statements attendant to an application to the
United States Mint for a license to deal in gold in the one, while in the other
in an affidavit pursuant to a prospective sale of gold to the Mint. In United
States v. Winner, supra, conspiring to counterfeit patent markings on a device
sold by the defendant was not a conspiracy to defraud the United States as the
trickery involved was to defraud the patent holder and the public at large.
This conclusion was reached even though the trickery had as its object the vio
lation of a federal statute. These cases indicate that a conviction for conspir
ing to defraud the United States requires trickery and deceit and that in reason

able contemplation it be directed against an agent or agency of the Govern
ment. The Winner case clearly holds that every "private deceit" attending
a scheme to violate a statute will not sustain an indictment for conspiring
to defraud the Government. If this was the law prior to the instant case, ap
parently it has been modified to the extent that private misrepresentations col
lateral to a design to violate a federal statute will support an indictment for

conspiring to defraud the Government in the discharge of its functions in ad

ministering the statute.

Although the court did not discuss what the maximum punishment would be
for conspiring to commit an offense for which only a civil penalty is provided,
it does indicate that it may be in excess of the maximum for conspiring to com

mit a misdemeanor. As statutes similar to the one in question do not describe
the substantive offense as a felony, misdemeanor or petty offense, what deter
mines the limits of punishment for conspiring to commit such offenses?
It is submitted that the correct legislative intendment of the 1948 amendment

to the federal conspiracy statute was not to abrogate the Hutto doctrine. Other

wise, a significant change in the settled state of the law would result based on

a decidedly indirect inference from the 1948 amendment. However, the neces

sary inference that misrepresentation to a private citizen will sustain a convic
tion for conspiring to defraud the Government in the administration of statutes
which provide no penal sanctions is an unduly broad one. The effect of this
would be that every person acting in concert with others, who practiced any
deceit or misrepresentation upon any person, as part of a design to violate a

federal statute, would be subject to criminal prosecution for conspiring to de
fraud the United States. This would be so regardless of how petty the substan
tive offense might be, even one providing only a civil penalty for its commis
sion. Such a broad construction would permit mischievous use of the federal

conspiracy statute by over zealous prosecutors and judges.
HERBERT H. BATEMAN
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DAMAGES�Under the Collateral Source Rule, a Veteran May Re

cover From a Tortfeasor for the Reasonable Value of Necessary
Medical and Hospital Services Gratuitously Provided Him by the

Government.

The appellant, Garland Hudson, was injured in an automobile collision
caused by the negligence of an employee of Lazarus, the appellee. After re

ceiving emergency treatment at Casualty Hospital, Hudson was transferred to

Bethesda Naval Hospital where he was treated without charge because of his
status as a veteran. Hudson subsequently died, and suit was brought by his
wife. The trial court determined that recovery should be limited to the "pecuni
ary loss" suffered by Hudson during his lifetime, and that the jury could not

award damages for the value of the care gratuitously provided the deceased at

Bethesda Naval Hospital. From this ruling an appeal was brought. Held: a

person injured by a tortfeasor may recover the value of all reasonably neces

sary medical and hospital care provided gratuitously by the Government, when
such person is a veteran. Hudson v. Lazarus, 217 F.2d 344 (D.C. Cir. 1954).
This decision is notable in that it extends to the District of Columbia the

principle enunciated by the Maryland Court of Appeals in Plank v. Summers,
203 Md. 552, 102 A.2d 262 (1954), 42 Georgetown L.J. 556 (1954). In that

case, the plaintiffs, members on active duty of the United States Navy, were in

jured in an automobile collision and treated without charge at the Bethesda
Naval Hospital. In its reversal of the trial court's decision, the court of appeals
held that the plaintiffs were entitled to recover the reasonable value of the medi
cal and hospital services rendered gratuitously. In its decision, the court made
the following statement, 203 Md. at 562:

Here also it might well be considered that medical and hospital services supplied
by the Government to these members of the United States Navy were part of
the compensation to them for services rendered, and therefore that by their
service in the Navy they had paid for these. . . .

In the instant case, the court extended this doctrine by saying, at 347:
We see no reason to distinguish services rendered by a naval hospital to the
veteran Hudson from services rendered by a naval hospital to a man still in
the Navy. They are neither more nor less gratuitous, and neither more nor

less a part of the injured man's compensation for his service in the Navy, in the
one case than in the other.

The review of Plank v. Summers, supra, criticized the quoted statement, main
taining that the eligibility for hospital care of a member of the Armed Forces
is based on military necessity and not as a compensation for services rendered.
In the instant case, this criticism appears to be met by the fact that the plain
tiff was not on active duty at the time of his injury. No military necessity
existed for granting him the medical and hospital care he received. The claim
that such care is in the form of compensation for services he rendered during
his active military career, therefore, seems more sound.
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Although there is no precedent in the District of Columbia involving gratui
tous hospitalization of an injured party in which he subsequently recovered
the value of the hospitalization, the principle has been upheld by other cir
cuits and by the Supreme Court. In Standard Oil Co. v. United States, 153 F.2d
958 (9th Cir. 1946), the Government instituted suit to recover the value of
wages and medical care of a soldier injured by a truck of the appellant. Al
though reversing on other grounds, the Court said at 963:

In the United States the prevailing rule seems to be that an injured person may
recover for wages lost and medical expenses incurred during his incapacity even

though such amounts were supplied by insurance, a contract of employment, or
gratuitously.

The reversal was affirmed by the Supreme Court in United States v. Standard
Oil Co., 332 U.S. 301 (1947), but at 317, Mr. Justice Jackson, dissenting,
stated: "The long-established law is that a wrongdoer who commits a tort

against a civilian must make good to somebody [for those] elements of the costs

resulting from his wrongdoing." (Emphasis supplied.)
In Sainsbury v. Pennsylvania Greyhound Lines, 183 F.2d 548 (4th Cir.

1950), a member of the United States Navy was injured when a bus of the de
fendant corporation on which the plaintiff was a passenger, ran off the road and
struck an embankment. After receiving first aid in Johns Hopkins Hospital in
Baltimore, he was transferred to the United States Marine Hospital for less
than a day and thence to the United States Naval Hospital where he remained
for three months. A claims adjuster, known by the plaintiff to be a member
of the bar, obtained a release from the plaintiff after advising him that he
was entitled to recover only for "pain and suffering" since, as a serviceman,
he was entitled to free medical care and disability payments should they be

required. The court held that the law is well settled that payment from a col
lateral source (or free medical care) is no defense in an action for damages
against the person causing the injuries and stated at 550: ". . . it is incon
ceivable that any member of the bar could have made a statement such as

the one made by Weston [the adjuster] without knowledge of its falsity or

without acting with a reckless disregard for the truth."
That the trend is toward a greater liberality in awarding damages for those

items supplied gratuitously to injured persons is apparent. However, with the

exception of the case of Mobley v. Garcia, 54 N.M. 175, 217 P.2d 256 (1950),
in which the plaintiff was supplied medical care by the Department of Wel
fare and was permitted to recover the value of the services thus charitably
rendered, the courts have not seen fit to expand the Collateral Source Rule
without a theory of compensation as justification as in the instant case.
The question of medical care provided to veterans seems to have been re

solved by Veterans Administration Regulation, 38 C.F.R. � 17.48(d) (Supp.
1952), which provides that an appropriate assignment shall be requested from

the veteran in order to permit the Government to collect from the tortfeasor
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for the cost of the veteran's hospital care. The regulation had no effect
in this case as Hudson died prior to its adoption on November 30, 1951. An
extension of the policy enunciated in this regulation to servicemen having
claims against third persons for non-service-connected injuries would : ( 1 ) place
the cost of such care, as now, upon the tortfeasor where it rightfully belongs;
and, (2) reimburse the government for an expense incurred through no fault of
its own.

It is also submitted that, in the instant case, the hospital care rendered Hud
son was not based on any theory of compensation for his services in the Navy
at a prior date. If such medical care were truly compensation for services per
formed, it would be equally available to all veterans indiscriminately. How

ever, care at the expense of the Veterans Administration for a non-service-con
nected injury or disability is available to a veteran upon his certification of
his inability to pay for such care. 48 Stat. 9 (1933), as amended, 38 U.S.C.
� 706 (1952). The test, then, is medical indigency, and the hospitalization is
not compensatory, but charitable. To allow the value of such hospital care as

an element of damages seems, therefore, to be a departure from the concept
that damages should be compensatory.

JOSEPH j. o'malley

DOMESTIC RELATIONS�Heterologous Artificial Insemination, With
or Without the Consent of the Husband, Constitutes Adultery on

the Part of the Mother, and the Child so Conceived Is Illegiti
mate.

A married woman, with the consent of her husband, conceived a child by
means of heterologous artificial insemination (the donor of semen being a

third party) . During the course of a suit for divorce, the plaintiff wife, moving
for sole custody of the child, sought a declaratory judgment to establish that
such means of conception was neither adulterous nor contrary to public policy,
and that a child conceived by such means was legitimate and the child of the
mother only, the father or husband having no rights to the child. Defendant
husband filed an answer, and after the evidence was examined and the testi
mony and arguments heard, the could held:

Heterologous Artificial Insemination . . . with or without the consent of hus
band, is contrary to public policy and good morals, and constitutes adultery on

the part of the mother. A child so conceived is not a child born in wedlock and
therefore illegitimate. As such it is the child of the mother and the father has
no right or interest in said child.

The court further decreed that homologous artificial insemination (the donor
of semen being the husband of the mother) "is not contrary to public policy
and good morals, and does not present any difficulty from the legal point of
view." Doornbos v. Doornbos, No. 54S.14981, Super. Ct. of Cook County
(111.) in Chancery, December 13, 1954.
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There is no applicable legislation, and but one American appellate court has
ruled on the question presented. In Strnad v. Strnad, 190 Misc. 786, 78
N.Y.S.2d 390 (Sup. Ct. 1948), the court stated that the "child is not an ille
gitimate child. Indeed, logically and realistically, the situation is no different
than that pertaining in the case of a child born out of wedlock who by law is
made legitimate upon the marriage of the interested parties." The court did
not pass on property rights nor on the propriety of procreation by artificial
insemination, stating that: "With such matters the court is not here concerned;
the latter problem particularly is in the fields of sociology, morality and re

ligion." This decision was criticized in a recent law review article:

It is true that in Strnad v. Strnad Justice Greenberg stated that a child born
of artificial insemination with the consent of the husband "is not an illegitimate
child". This opinion was not necessary to decide the precise issue before the
Court, which was to determine whether the welfare of the child would be fur
thered by visits from the only father the child knew. Justice Greenberg properly
refused to take away the right of visitation, because he found no threat to the
welfare of the child. . . . There is, however, no legal precedent for the state
ment that the child was not illegitimate. It is, in principle, contrary with the
one reported case that deals with the subject of artificial insemination. Plos-

cowe, Your Test Tube Baby May be Illegitimate, 8 Law. Guild Rev. 496, 498

(1949).
The reference was to one of the only two other reported cases on this subject

in the field of Anglo-American jurisprudence. In Orjord v. Orford, 49 Ont.
L.R. 15 (1921), a Canadian case, the plaintiff wife sought alimony, and the
husband defended on the ground that the wife had been guilty of adultery. She
denied this, but admitted that she had given birth to a child conceived by arti
ficial insemination without her husband's consent. The court found as a fact
that the wife was "guilty of adultery in that she had sexual intercourse in the

ordinary way," but held that even if her story (as to artificial insemina

tion) were true, she was still guilty of adultery as a matter of law. The court

disposed of the plaintiff's argument that definitions of adultery require "sexual
intercourse in the ordinary natural way," and stated that: "In its essence, adul

tery was always regarded as an invasion of the marital rights of the husband or

wife." After a protracted examination into the nature of adultery, the court

held that:

. . . the essence of the offense of adultery consists, not in the moral turpitude
of the act of sexual intercourse, but in the voluntary surrender to another person
of the reproductive powers or faculties of the guilty person; and any submis
sion of those powers to the service or enjoyment of any person other than the
husband or wife comes within the definition of "adultery". . . Sexual inter
course is adulterous because in the case of a woman it involves the possi
bility of introducing into the family of the husband a false strain of blood.

Any act on the part of the wife which does that would ... be adulterous.
... If such a thing has never been declared to be adultery, then, on grounds of
public policy, the Court should now declare it so.
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But two other cases involving artificial insemination are known. In Hock v.

Hock, unreported, the judge ruled that the birth of a "test tube" baby was not

sufficient evidence for a divorce on grounds of adultery, but other "incriminat
ing evidence" made it possible for him to grant a divorce. The Chicago Sun,
February 10, 1945, p. 13, col. 3. In the English case of R.E.L. v. E.L., [1949]
P. 211, the wife sued for annulment, her husband being impotent. The decree
of nullity was granted, although she had given birth to a child conceived by
her husband (by means of homologous artificial insemination), and the mar

riage thus being declared void ab initio, the child became illegitimate.
It seems to be conceded that homologous artificial insemination is not adul

terous, and that children produced by such means are not illegitimate, since the

parents are married. Ploscowe, supra, 8 Law. Guild Rev. 496, 497; Notes,
33 Minn. L. Rev. 145, 153 (1949) ; 34 Va. L. Rev. 822, 823 (1948). The con

trary holding in R.E.L. v. E.L., supra, was the result of an anomaly in English
law subsequently corrected by statute. The Church of England, while holding
that heterologous artificial insemination is wrongful, has approved homologous
artificial insemination if the method by which the husband's sperm is obtained
i9 not immoral. Bezzant, Artificial Human Insemination, The Fortnightly, Feb
ruary, 1949, p. 78. The Catholic Church disapproves of artificial insemination
in any form, but allows mechanical aids to fecundation as between husband
and wife. 92 America 354 (1955) ; Kelly, The Morality of Artificial Fecunda
tion, 101 Ecclesiastical Review 109 (1939).
In heterologous artificial insemination, since the father of the child is not the

mother's husband, it would appear that the child is illegitimate, as held in the

principal case. Although the policy of the law, in general, is to declare children

legitimate when it can be fairly done, a prior Illinois decision established a

definition of illegitimacy which applies to the principal case: "Nothing short
of the marriage of the mother and father of a child conceived as a bastard will
remove the stigma of its being base born. ... A child of a married woman be
gotten by one who is not the husband of the mother is a bastard." The People
v. Gleason, 211 111. App. 380, 383 (1918). The Gleason case also quoted with

approval a South Carolina decision: "The true test is whether the husband of
the woman who gives birth to the child is its father; and this must, of neces
sity, in every case, be a question of fact." Wilson v. Babb, 18 S.C. 59 (1882).
However, some legal writers rebel from this strict application of the law, and
suggest that the child should be protected completely either by the presump
tion of legitimacy which attaches to all children born in wedlock, or by appro
priate legislation.
The question of heterologous artificial insemination and adultery is not so

clear, and bitter disputes have arisen. Only one case which considered this to
be adultery gave reasoning, but the dicta which did so in the Orford case seems

to be too restrictive. The judge in that case defined adultery as the "surrender
... of the reproductive powers or faculties . . ." and said that "sexual inter
course is adulterous because ... it involves the possibility of introducing into
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the family of the husband a false strain of blood." What if the reproductive
faculties of the wife have been removed? Can a false strain of blood be intro
duced in such a case, or if a contraceptive is used? It would seem that a more

comprehensive definition of adultery is required. More suitable for the hold
ing in the principal case is the dictum of Lord Dunedin: ". . . fecundation ab
extra is, I doubt not, adultery." Russell v. Russell, [1924] A.C. 687, 721.
However, the facts therein involved physical contact between the parties and
there is no indication that artificial insemination was considered by the court.
The usual definition of adultery includes the term "sexual intercourse." "The
gist of adultery is voluntary sexual intercourse; it being defined as carnal con
nection by a married person with any person not his or her wife or husband."
Commonwealth v. Moon, 151 Pa. Super. 555, 30 A.2d 704 (1943). If adultery
requires sexual intercourse, and sexual intercourse requires carnal connection,
then, as argued in the Orjord case, artificial insemination is not adultery. How

ever, such a semantic argument seems somewhat specious when viewed in light
of the facts in the Orjord case. If the husband does not consent, has the wife
done no wrong? It would be more realistic to state that present definitions of

adultery available to jurists, not having been formulated with artificial in
semination in mind, are inadequate, and that a more comprehenssive definition
is necessary.
None of the five extant cases considered the problem of property rights, nor

did they discuss the various presumptions and rules of evidence (as, for exam
ple, to non-access). Likewise, none of the cases have inquired into the very
definite medical and sociological problems involved. With the indicated growth
in propagation by artificial insemination, it would appear that future litiga
tion will involve such questions, as well as those of adultery and legitimacy.
In the absence of specific legislation settling the rights of the parties in these

controversies, the courts will have to develop new concepts and rules in order
to deal effectively with these novel problems. The cases already decided clearly
indicate the inadequacy of the existing law to do justice in a situation which
the framers of that law never conceived.

LAWRENCE F. LEDEBUR

DOMESTIC RELATIONS�Under the Doctrine of Divisible Divorce,
a Foreign Ex Parte Divorce Secured by the Husband Does Not
Affect the Wife's Equitable Right to Maintenance.

Appellant deserted his first wife, the appellee in the instant case, shortly
after their marriage in 1948. A child was born to them in 1949. In January
1950, he moved to Florida, and in June of that year he obtained an ex parte
divorce. Appellee was not personally served, did not appear, and participated
in no way in the proceeding. The decree provided for payments of $10 a

week for the support of the child, but nothing for the appellee. Appellant
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has since remarried, and a child has been born to him and his second wife.
In July 1950, while he was in the District of Columbia, appellee had him

personally served in an action for support and maintenance for herself and
their child. The District of Columbia statute reads: "Whenever any hus
band shall fail or refuse to maintain his wife and minor children . . . the court, on
application of the wife, . . . may decree that he shall pay her . . ." certain sums

for her support and the support of their children. D.C. Code � 16-415 (1951).
Against the contention that the statute did not apply because the Florida de
cree had dissolved the relationship of husband and wife, the district court held
that the Florida decree was void because appellant was not domiciled in that
state at the time of the ex parte divorce. The defendant appealed from the
decree entered for the plaintiff. Held: reversed and remanded for reconsidera
tion. On the basis of the divisible divorce doctrine, the personal right of the
wife to maintenance survives even a valid foreign ex parte divorce; the local
statute is merely declaratory of a part of the inherent equity power of the dis
trict court to award maintenance; it was error to determine the validity of
the Florida decree without any prior determination of the justice of the wife's
claim independently of the validity of that decree. Two judges dissented.

Hopson v. Hopson, No. 11558, United States Court of Appeals for the Dis
trict of Columbia Circuit, January 20, 1955.
The theory of the district court in the instant case was that the appellee's

right to maintenance was governed by the District of Columbia statute; that
under that statute, she had no right if she was not appellant's wife; and that
under the Full Faith and Credit Clause, she was not his wife if the Florida
decree was valid. But that decree was not valid, because the proceeding was

ex parte, and the moving party was not domiciled in the state. See Williams
v. North Carolina, 317 U.S. 287 (1942), 325 U.S. 226 (1945). As a result,
the district court entered a decree in favor of appellee, giving her relief under
the local statute.

Sitting in banc, the circuit court, by a majority of 6-2, held that the dis
trict court erred in determining the validity of the Florida decree without first

determining whether it was necessary to do so. Under the divisible divorce
doctrine, as set out in Estin v. Estin, 334 U.S. 541 (1948), and May v. Ander

son, 345 U.S. 528 (1953), an ex-wife may be entitled to maintenance whether
a foreign ex parte divorce obtained by her former husband is valid or not; and
under its general equity powers, the district court may recognize and protect
this right without any reliance on the local statute, which is merely declara

tory of part of the general equity powers of the court. The unnecessary de
termination of the validity of the Florida decree was erroneous, because it
violated the comity between the states, and because it might well result in an

unnecessary stigmatization of appellant's subsequent marriage and the chil
dren born thereof. Chief Judge Stephens, joined by Judge Miller, dissented,
primarily on the basis of a difference of view as to the correct interpretation
of the Williams, Estin and May cases, supra, and of the local statute.
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The two Williams cases, supra, established the doctrine that foreign divorce
decrees were entitled to full faith and credit if the courts which rendered them
had jurisdiction, that domicile of the moving party and constructive service on

the other provided a sufficient basis and assertion of jurisdiction, but that
when such domicile and service were the only grounds for jurisdiction, other
states were free, as far as the Full Faith and Credit Clause was concerned,
to inquire for themselves into the reality of the domicile of the moving party
at the time of the divorce. For some time there was considerable difference
of opinion on the right of a wife whose husband had secured a valid ex parte
divorce to sue her former spouse for maintenance or alimony. See Note, 34

Ky. L.J. 149 (1946).
In general, three arguments were used to deny such claims. As a matter of

constitutional law, the ex parte divorce severed the marital relationship; the
right to support was an incident to the status; therefore, to hold that the right
was not terminated involved a denial of recognition to the divorce and hence
a violation of the Full Faith and Credit Clause. The second argument was

simply that as a matter of the governing statutory or common law, the right
of a wife to support is limited to the duration of the marriage, unless she se

cures a maintenance award prior to the divorce or an alimony award in the
divorce proceeding itself. The third argument, used to defeat suits based on

the alleged invalidity of the ex parte divorce for lack of domicile of the moving
party, was that the comity between the states required recognition even of

judgments which were not entitled to full faith and credit, unless some

compelling local interest could be protected only if they were not recognized.
In 1948, the Supreme Court held in Estin v. Estin, supra, that New York

did not have to give full faith and credit to a Nevada ex parte divorce secured
by the husband, insofar as that decree purported to terminate the wife's right
to support under a permanent maintenance decree which she had secured in
New York prior to the institution of the Nevada proceedings. The husband
and the wife had been living together in New York for some time before she
secured the support order and he went to Nevada for the divorce. As the

majority of the Supreme Court understood the law of New York, the right of
the wife under the permanent maintenance decree was not limited to the dura
tion of the marriage. Confronted with these facts, the Court held that the
wife had a personal intangible property interest in the decree which could not

be terminated and that its enforcement could not be restrained in a suit insti
tuted by the husband in a court which did not have personal jurisdiction over

the wife. See Hart v. Sanson, 110 U.S. 151 (1884) ; Pennoyer v. Neff, 95 U.S.

714, 727 (1877). New York had a legitimate interest in extending the obliga
tion of the husband beyond the period of the marriage which he terminated by
a foreign ex parte divorce, in order to protect itself against having to support
the wife as a public charge. Estin v. Estin, supra, at 548.
Such were the facts and the law in the case which established the constitu

tionality of the "divisible divorce" doctrine as it applies to the wife's right to
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support. Subsequent litigation in the state courts has involved many widely
differing patterns of fact, and a substantial division of authority on the limits
of the Estin rule. See 28 A.L.R.2d 1378 (1953). Many of these cases have
turned on the interpretation of particular statutes, or matters of local public
policy. Some have turned squarely on the Full Faith and Credit Clause. In
the instant case, the majority holds that there is no constitutional, statutory
or policy bar to a maintenance decree awarded in an action instituted by the
former wife after a valid foreign ex parte divorce.
In Meredith v. Meredith, 204 F.2d 64 (D.C. Cir. 1953), this same court had

used the Estin case as support for its holding that the survival of an ex-wife's
unadjudicated right to maintenance was a matter solely of local statutory law
and public policy. Such a right was personal and divisible from the marital
status. It could not be terminated by a court without personal jurisdiction
over the wife. This application of the Estin theory was accomplished with a

mere footnote to the effect that "its reasoning would seem to be equally ap
plicable to an original grant of maintenance after the divorce." Meredith v.

Meredith, supra, at 66, n. 3. This disposition of a difficult issue may per
haps be excused on the grounds that Mr. and Mrs. Meredith had been living in
the District of Columbia as man and wife before Mr. Meredith went to Texas
for his divorce, and that Mrs. Meredith had pressed her claim for maintenance
before the Texas proceeding was instituted, and that the court found another
basis for denying relief.
Mrs. Meredith was denied relief because the court held that the policy

of the District of Columbia, as expressed in its maintenance statute which
made awards under its provisions dependent on the continued existence of the
marital relationship, forbade such awards after the termination of the marriage
by a valid foreign ex parte divorce. "If there is a measure of harshness in that

rule, the remedy lies not with us, for the sociological aspects are matters for
the Congress and the people." Meredith v. Meredith, supra, at 67.
This was the state of the law when Mrs. Hopson filed her claim for main

tenance after her husband had secured an ex parte divorce in Florida. The
district court determined that the divorce was void for lack of domicile of the

moving party, and awarded maintenance under the local statute. At this point,
the court of appeals decided to revise the law of maintenance in the District
of Columbia. The "uncompromising rule" of the Meredith case "would result
in inequities and hardships inconsistent with sound public policy." Hopson
v. Hopson, supra, at 13. The sociological aspects, it seems, were no longer
solely for Congress and the people.
In support of its disposition of the present case, the court first reiterates

its holding in Meredith, supra, that the Full Faith and Credit Clause does not
make it impossible for a wife's right to maintenance to survive a valid foreign
ex parte divorce. Although the constitutional possibility of such survival is
crucial to the present decision, there is little discussion of the issues involved.
The footnote used in Meredith to sustain survival is merely elevated to the
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text of the opinion, and then the argument is made that there is only a formal
difference between the situation in Meredith and that in the present case.

According to the majority, as far as the Full Faith and Credit Clause is con

cerned, the differences in chronology between Estin, Meredith and the instant
case are immaterial, because the core of the Estin decision is the lack of power
to adjudicate a wife's right to maintenance without personal jurisdiction over

her. Furthermore, the chronological differences between the three cases do
not result in any material difference between the claims asserted in each, for
all of them "flow from the same substantive rights. . . ." Hopson v. Hopson,
supra, at 8.
This line of argument greatly oversimplifies the full faith and credit prob

lem involved. The Williams and Estin cases leave no room for doubt that
the Full Faith and Credit Clause compels recognition of an ex parte destruc
tion of the absent defendant's personal rights to conjugal fidelity and com

panionship. Consequently, the lack of personal jurisdiction is not necessarily
fatal to the power of a court to terminate personal marital rights. At the
same time, the Estin case did decide that personal jurisdiction was necessary
in order to affect the property interest of a wife in a permanent maintenance
decree issued by the matrimonial domicile prior to the foreign ex parte divorce.
The wife's rights under the decree were not limited to the duration of the

marriage by the law of that state. The power of New York to create such an

interest was sustained on the ground that New York had a sufficient economic
interest in the support of the woman and sufficient jurisdiction over the mar

riage and the husband to compel him to support her for the rest of her life
as long as she was in New York, whether the husband secured an ex parte
divorce or not.
In the instant case, the majority does not even discuss the questions of what

law governs the substantive incidents of the appellee's right to maintenance,
what those incidents are, or whether the District of Columbia may legitimately
compel an ex-husband to support his ex-wife, even though they never lived in
the District of Columbia as man and wife and the wife did not reside in the
District of Columbia at all until after the foreign ex parte divorce had been

granted. These questions are too substantial for settlement by mere statement.
Even if the assumption of the majority be granted that the District of Colum
bia law governs the substantive as well as the procedural incidents of the

appellee's claim to maintenance (which arose under the law of Guam, appar
ently the only jurisdiction in which the parties ever lived as husband and wife) ,

what is the substantive law of the District on the duration and nature of such
a right? The court simply states that it has "general equity powers . . . which

are broad enough in appropriate circumstances to support a grant of main

tenance after an ex parte divorce,''' and cites a number of prior holdings to the
effect that the District maintenance statute is an "affirmative declaration,
not ... a negative limitation." Hopson v. Hopson, supra, at 9, 10. None of

the cases cited deals with a grant of maintenance after a valid ex parte divorce.
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While lack of precedent is no argument against the existence or enforcement
of an equitable right, it is not too much to require a demonstration of the
foundation of novel claims in established equitable principles.
In short, the vice of the majority opinion lies not in its holding that an un-

adjudicated right to maintenance may survive a valid foreign ex parte divorce
but in its failure to establish a basis of divisibility for Mrs. Hopson's right to
maintenance. It was essential to show that the law which governed that right
did not limit its duration to the marriage. To show this it was essential to
determine which law did govern. Simply to assume that the District of
Columbia law governed is to hold by implication that under that law an ex-

wife may move into the District of Columbia and acquire a right to main
tenance which she may not have had under the law which governed her at

the time of the divorce. Such a holding can be sustained only on the ground
that the state into which an ex-wife has moved may, in order to avoid hav

ing to support her as a public charge, condition the entry of the ex-husband
into that state on the assumption of an obligation to support her. Perhaps
it may, but the question is not so free of difficulty as to be dismissed without
a reasoned answer.

If, as the majority seems to hold, a woman acquires by marriage an equitable
right to be supported by the man she marries for her entire life, and this right
may be judicially terminated during her life only by a court which has personal
jurisdiction over her, it would seem to follow that the validity of an ex parte
divorce secured by the husband is wholly immaterial in a subsequent main
tenance proceeding brought by the wife. For some undisclosed reason, how

ever, the court refused to go that far. The directions to the district court were
to determine first whether the former husband had any general equitable de
fense to the action, and then, if he did not, to determine, if necessary to do so,
whether the Florida divorce was valid. The "deference due to the proceedings
of a sister state" and the fact that "the result of the attack might well be to stig
matize unnecessarily a subsequent marriage and the children born thereof'
precluded an unnecessary frontal attack on the foreign decree. Hopson v.

Hopson, supra, at 14. The only situation, however, in which the majority in
dicates that such an attack would be necessary is the instance of the interposi
tion of a general equitable defense like laches or misconduct to a maintenance
claim. If the former husband makes good such a defense, it seems that the

validity of the ex parte divorce becomes material. If the majority meant to
hold this, it follows that equitable defenses good against a woman who has
been your wife are not necessarily good against a woman who still is. If they
did not mean to hold this, it is incomprehensible why they used the language
which they did.
Finally, a word must be said about comity, one of the reasons assigned by

the majority for reversal. While it may be true that an unnecessary determina
tion of the validity of a foreign judgment violates comity, there is a serious
and as yet still unsettled question whether any effect may be given, consist-
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ently with the Due Process Clause, to a foreign judgment which is in fact
void for lack of jurisdiction. In the instant case, the majority recognized the
Florida decree to the extent of using the fact that it had been rendered as a

basis for reversal. As desirable as it may be to preclude challenges whenever
possible to the validity of these decrees, is it really ever possible to block a

constitutional right with a judicial nullity?
The instant case is a striking illustration of a new found freedom, stemming

from the Estin case, to continue in existence and enforce marital obligations
after the status which gave rise to these obligations has been obliterated by a

valid foreign ex parte divorce. How far this trend will continue is uncertain.
It may turn out that the only effect of such a divorce is to end the absent
spouse's right to conjugal association and conjugal fidelity and to change the
marital capacity of both parties. The merit of this rule lies in mitigating
the hardships attendant upon the validity of ex parte divorces. Before such
decrees were recognized, the mobility of the defendant put the plaintiff under
extreme hardships. After they were recognized, the mobility of the plaintiff
subjected the defendant to equally terrible disadvantages. The modern doc
trine of divisible divorce has effected a compromise between these hardships.
Either party is still free to change his marital capacity without the presence of
the other, but neither party may slough the economic liabilities incurred

through the marriage without the traditional procedure of securing personal
jurisdiction over the defendant.
It cannot be denied, however, that there are many difficult problems inherent

in the theory of divisible divorce. See Morris, Divisible Divorce, 64 Harv. L.
Rev. 1287 (1951 ) . Moreover, as precious as legal freedom to marry is, it is
of little worth without certainty as to its economic consequences. In the

present shifting and conflicting state of the law, the need for certainty and

predictability in divorce laws has become imperative. The courts should not

overlook, in considering the interests of the public in safeguarding the local

jurisdiction against the expense of supporting deserted ex-wives and in pro
tecting the personal rights of the individuals involved, the fact that there also
is a compelling public necessity for uniformity and definiteness in the law of
domestic relations.

MARBETH A. MILLER

STATUTES�Statutory Provision That a Federal Employee May Be
Removed When He Constitutes a Threat to National Security
Applies to Employees in Non-Sensitive Positions.

Plaintiff was a food and drug inspector employed by the Department of
Health, Education and Welfare. He was charged with close association with
individuals reported to be Communists and with maintaining a close associa
tion with an organization which was included on the Attorney General's list

of subversive groups. Plaintiff refused to deny these charges. The Act of
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August 26, 1950, 64 Stat. 476 (1950), 5 U.S.C. � 22-1 (1952), provides:
"when deemed necessary or advisable in the interest of national security" the

department heads of certain enumerated departments can dismiss without

pay employees of their departments. The Act includes a provision which

empowers the President to extend the Act to departments and agencies other
than those enumerated. The Act provides that the employee receive a writ

ten statement of charges within thirty days after dismissal, have thirty days
to reply to these charges and have a right to a hearing before an authorized
official. Before an adverse decision can be found, the charges must be re

viewed by the department head or some designated officer, and the employee
must receive written notice of the decision. Executive Order 10450 extended
the provision of the Act to all departments and agencies of the Federal Gov
ernment. Plaintiff was dismissed in accordance with the Act of August 26,
1950, and Executive Order 10450. Plaintiff contended that Executive Order
10450 was not valid in that the extension was not in accordance with the

provisions of the Act. However, the plaintiff's main contention was that the
Act applied to dismissals of employees who were security risks and his dis
missal did not fall within this category. Plaintiff contended that such a dis

charge was a violation of the Veterans Preference Act of 1944, 58 Stat. 387

(1944), 5 U.S.C. ��.851. 861, 863 (1952), which provides for a detailed
statement of all charges and a review by the Civil Service Commission whose

findings are binding upon the department head. Plaintiff also contended that
his discharge was a violation of the Civil Service Act, 62 Stat. 354 (1948), 5
U.S.C. 652 (1952). Held, disloyal federal employees may be removed by
department heads under the Act of August 26, 1950, and Executive Order
10450 even though they are employed in non-sensitive positions. Cole v.

Young, 125 F.Supp. 284 (D.D.C. 1954).
The Act of August 26, 1950, is in effect a limitation on the Civil Service

Act, supra, and the Veterans Preference Act of 1944, supra, and withdraws
the protection of these two statutes from any officer or employee whose re

moval is "deemed necessary or advisable in the interest of national security."
It is within the power of Congress to subject federal employment to certain

conditions, Friedman v. Schwellenbach, 81 U.S. App. D.C. 365, 159 F.2d 22

(1947). While the President has authority to remove any office holder, de

partment heads are limited in their power of removal by the provisions set
down by Congress, Myers v. United States, 272 U.S. 52 (1926) ; United States
v. Perkins, 116 U.S. 483 (1886). The Act of August 26, 1950, placed absolute
discretion upon the heads of certain departments to determine when removal
of a federal employee is "in the interest of national security."
From the early days of the Federal Government, loyalty has been held to

be a requisite for office holders. The Federal Constitution requires an oath
of loyalty by the President. U.S. Const. Art. II, � 1. By Rev. Stat. � 1757

(1875), 5 U.S.C. � 16 (1952), all federal employees are required to affirm their

loyalty by solemnly swearing to "support and defend the Constitution of the
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United States against all enemies, foreign and domestic." The courts in the past
have held that dismissal for disloyalty is not a violation of the right to freedom
of expression as found in the First Amendment of the United States Constitu
tion, Friedman v. Schwellenbach, supra.
The plaintiff conceded that a disloyal person should not be employed by the

Federal Government. However, he contended that the Act of August 26, 1950,
and Executive Order 10450 were designed for the removal of security risks
and not for the removal of disloyal employees. The plaintiff maintained that
Executive Order 9835, which was in force when the Act was passed, was de
signed to eliminate disloyal federal employees. This executive order contained
substantially the same provisions as the Veterans Preference Act of 1944, supra,
in respect to dismissals including an appeal to the Civil Service Commission.
The plaintiff reasoned that the Act was designed to supplement this loyalty
program and enable department heads to dismiss security risks. The plaintiff
defined a security risk as a person employed in a sensitive position who either
was disloyal or possessed certain irresponsible traits such as homosexuality
or alcoholism. This type person was distinguished from a merely disloyal
person not employed in a sensitive position. The plaintiff pointed out that a

person who is disloyal but not employed in a sensitive position can be dismissed

only if his procedural benefits as found in the Veterans Preference Act of 1944,
supra, are preserved. A dismissal with such procedural safeguards, it was

reasoned, would not be contrary to the interest of national security, as such
a disloyal person is not in a position where he could cause harm. The court
refused to accept this distinction and held that the Act of August 26, 1950,
applied to both disloyal employees and security risks. Executive Order 10450
stated that: "the interest of national security requires that all persons privi
leged to be employed in the departments and agencies of the government shall
be reliable, trustworthy, of good conduct and character, and of unswerving
loyalty to the United States." The President expressly stated that in the in
terest of national security every employee of the Federal Government must be

loyal and of sound character. The court in the principal case agreed with
this conclusion and held that regardless of the nature of a disloyal employee's
work, he might be able to cause some harm to the national security in a

time of emergency.
The court in the principal case has clarified the application of the Act of

August 26, 1950, and Executive Order 10450, by refusing to limit their appli
cation to disloyal persons who are in sensitive positions. However, the court

was not called upon to determine the entire scope of the phrase "in the interest
of national security," therefore, the full effect of the Act and Executive Order
on the Veterans Preference Act, supra, and the Civil Service Act, supra, re

mains to be determined.
HAROLD E. MORTIMER, JR.
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TAXATION�Where the Lessee of Business Property is Obligated by

the Lease to Maintain the Property, the Expenditures Made Pur
suant to That Obligation Are Ordinary and Necessary Business
Expenses and Deductible as Such.

Petitioner leased a newspaper business together with its plant and equip
ment for 99 years. Under the lease, petitioner agreed to maintain the prop
erty and care for its upkeep. In this regard it was given the right to sell,
relocate, and purchase additional property. Pursuant to this covenant peti
tioner purchased certain machinery, and fixtures, all of which had a

useful life of over one year, to replace those items which had become ob
solete. Petitioner treated all the purchases as chargeable to expense for neces

sary maintenance and deducted their cost in full from its 1953 income. The
Tax Court held that the outlays were capital expenditures and disallowed the
deduction claiming their cost was recoverable only by way of a deduction for

depreciation. Held: since the lease obligated the lessee to maintain the prop

erty, the expenditures were ordinary and necessary business expenses incurred
in the performance of a contractual obligation and deductible as such in full.
Journal-Tribune Publ. Co. v. C.I.R., 216 F.2d 138 (8th Cir. 1954).
The problem squarely presented by this case is whether or not a particular

business expenditure, when made by a lessee on leased premises, should be
treated as a capital expenditure under Int. Rev. Code of 1939, � 24(a), 53
Stat. 16 (now Int. Rev. Code of 1954, � 263(a)(1)); U.S. Treas. Reg. Ill,
� 29.24-2 (1939), and depreciated, � 23(1) of the 1939 Code (now � 167
of the 1954 Code); U.S. Treas. Reg. Ill, � 29.23(1)-1, or charged to expense,
� 23(a)(1) of the 1939 Code (now � 162(a) of the 1954 Code); U.S. Treas.

Reg. Ill, � 29.23(a)-l, and deducted in full from income.

Depreciation in accounting theory is a means of properly representing the
value of the assets and the income of a business in a fiscal year. Since some

expenditures of a business are for the acquisition of assets which have
a useful life of over one year and will not, as in the case of raw materials,
be consumed in the normal operation of the business during any one given
year, it would be inaccurate to charge the whole cost thereof against income
for the year in which they are acquired. Only that portion of the original
expenditure which may be considered to have been "used up" during any
one year can be properly so charged, and that portion, at best an estimate,
is represented by the amount the asset has worn out, i.e., depreciated, through
use in the year. One way of determining this figure is by the division of the
cost (original expenditure), less salvage value, by the estimated useful life of
the asset. City Nat. Bank v. Helvering, 68 App. D.C. 344, 98 F.2d 216

(1938); Paton, Advanced Accounting, Macmillan, N.Y., 1947, 256-263, 271-
276. As all ordinary and necessary business expenses are deductible from in
come under � 23(a)(1) of the 1939 Code (now � 162(a) of the 1954 Code),
the estimated amount of yearly depreciation is, in conformity with accounting
practice, a deductible business expense, � 23(1), (now � 167), supra.
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As between the lessor and lessee of business property, who is entitled to this
deduction? Logically, the landlord, who has made the expenditure, the invest
ment in the property leased, is given the deduction, absent any covenants by
the lessee to maintain the premises. Gulf, M. & N. R. Co. v. C.I.R., 83 F.2d
788 (5th Cir. 1936). The lessee, having no investment in the property is, con
versely, denied the depreciation deduction. In the event, however, that the
lessee makes expenditures on the premises which could properly be designated
capital expenditures, he is entitled to a depreciation deduction for the par
ticular item he acquired, the investment to that extent being his. Georgia
Ry. & Electric Co. v. C.I.R., 77 F.2d 897 (5th Cir. 1935). He is the party
who is subject to the economic loss from the exhaustion of the asset over its
useful life and that is the controlling factor the courts employ in determining
the right to the depreciation deduction. Helvering v. F. & R. Lazarus & Co.,
308 U.S. 252 (1939); Weiss v. Wiener, 279 U.S. 333 (1929); Bonwit Teller
v. C.I.R., 136 F.2d 978 (2d Cir. 1943); City Nat. Bank Bldg. v. Helvering,
supra; New York Cent. R. Co. v. C.I.R., 79 F.2d 247 (2d Cir. 1935); Cogar
v. C.I.R., 44 F.2d 554 (6th Cir. 1930); Belt Ry. Co. v. C.I.R., 59 App.
D.C. 137, 36 F.2d 541 (1929); Brevoort Hotel Co. v. Reinecke, 36 F.2d 51

(7th Cir. 1929) ; George H. Bowman Co. v. CJ.R., 59 App. D.C. 13, 32 F.2d
404 (1929); Edith Henry Barbour, 44 BTA 1117 (1941); Gladding Dry
Goods Co., 2 BTA 336 (1925). In whom title to the lessee's outlay vests or

when it vests is immaterial. The complete test was clearly set out in the case of

Gladding Dry Goods Co., supra at 338:

[Depreciation] ... is not predicated on the ownership of property, but rather
upon an investment in property which is thereafter used. The important ques
tion is not, in whom vests the fee or when it is vested, but who made the in
vestment of the capital which is to be recovered over the period of the exhaus
tion of the property. The one who made the investment is entitled to its return.

Even the duration of the term of the lease is apparently not controlling. A
life tenant with a life expectancy of 7.26 years, Penn v. C.I.R., 199 F.2d 210

(8th Cir. 1952), a tenant under a year's lease subject to termination on thirty
days notice, Ehrlich v. C.I.R., 198 F.2d 158 (1st Cir. 1952), and a month-to-
month lessee, George H. Bowman Co. v. CJ.R., supra, all were held entitled
to the deduction for depreciation. In the latter case it was expressly held that
the period of the lease was immaterial where it was shown that the tenancy
extended at least beyond the taxable year in which the capital expenditure
was made. Regardless of the term of the lease, the party who has made a

capital expenditure is authorized to calculate his annual depreciation by divid

ing the total cost of his acquisition by its estimated useful life or by the num

ber of years remaining in his term, whichever is shorter in point of time.
Bonwit Teller v. CJ.R., supra; U.S. Treas. Reg. Ill, � 29.23(a)-10(b) (1939).
How does the existence of express covenants by the lessee to repair, replace,

and add to the demised property affect the legal and accounting principles
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set out above? Where the lessee has agreed to return the property to the lessor
in the same condition as he received it, the lessor is, as a general rule, denied
any deduction for depreciation. Gulf, M. & N. v. C.I.R., supra; Atlantic Coast
Line R. Co. v. C.I.R., 81 F.2d 309 (4th Cir. 1936) ; Georgia Ry. & Electric
Co. v. C.I.R., supra; C.I.R. v. Terre Haute Elec. Co., Inc., 67 F.2d 697 (7th
Cir. 1933); First Nat. Bank of Kansas City v. Nee, 85 F. Supp. 840 (W.D.
Mo. 1949). The rationale behind these decisions is that inasmuch as the
lessor will have the property returned to him in virtually the same condi
tion as leased, he will have suffered no loss on his investment. The lessee, on
the other hand, to the extent that he has in fact made capital replacements
under his covenants is entitled to the deduction of depreciation. However,
the existence of such a covenant does not per se permit the deduction to be
taken by the lessee. The lessee must first have acted in performance of his
covenants. Weiss v. Wiener, supra; Reisigner v. C.I.R., 144 F.2d 475 (2d
Cir. 1944; City Nat. Bank Bldg. v. Helvering, supra; Cogar v. C.I.R., supra;
Belt Ry. Co. v. C.I.R., supra; Brevoort Hotel Co. v. Reinecke, supra.
Where the lessee has agreed only to maintain, renew, and replace the leased

property without expressly agreeing to return the property in the same condi

tion, the courts are in conflict as to the extent of the denial of the deduction
to the lessor. Alaska Realty Co. v. C.I.R., 141 F.2d 675 (6th Cir. 1944) ; Ter
minal Railroad Association of St. Louis, 33 BTA 906 (1936). The courts in

spect the precise terms of the lease closely to determine to what extent, if any,
the lessee's performance of his covenants will protect the lessor from loss
through depreciation of his property and deny him the deduction in accord
with the comprehensiveness of the covenants. Where the lessee merely obli

gates himself to repair, the lessor obviously is not denied a depreciation de
duction. Richmond Belt R. Co., 13 BTA 1291 (1928).
This apparently is the legal effect of a lessee's express covenants in a lease.

The courts regard them as an aid in determining the lessor's right to deduct
for depreciation. They are not utilized, as in the instant case, as a criterion
for the distinction of capital and expense. That determination has consistently
been based, not on the terms of the lease, but on the nature and character of
the particular outlay. Deputy v. Du Pont, 308 U.S. 488 (1940); Libby &
Blouin Ltd., 4 BTA 910 (1926).
Although it is true that � 23(a)(1) of the 1939 Code (now � 162(a) of the

1954 (Code), � 23(1) of the 1939 Code (now � 167 of the 1954 Code), and
� 24 of the 1939 Code (now � 263(a)(1) of the 1954 Code) in and of them
selves make no mention of the status of capital replacements as such, the cases

and Treasury Regulations have filled the gap created by the Code by setting
out a criterion to be employed in dealing with capital replacements and this
the court apparently ignored. The criterion was first set out in Illinois Mer
chants Trust Co., 4 BTA 103 (1926), and is currently incorporated in U.S.
Treas. Reg. Ill, � 29.23(a)-4 (1939):

The cost of incidental repairs which neither materially add to the value of the
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property nor appreciably prolong its life but keep it in an ordinarily efficient
operating condition, may be deducted as expense, . . . Repairs in the nature of
replacements, to the extent that they arrest deterioration and appreciably pro
long the life of the property, should be charged against the depreciation re

serve. . . .

The most significant element of this criterion is the appreciable prolongment
of life factor, which, although depending on a case by case determination, is,
as a general rule, held to exist where the item acquired has a useful life in ex

cess of one year. Hotel Kingkade v. C.I.R., 180 F.2d 310 (10th Cir. 1950) ; 47
Harv. L. Rev. 669-677 (1933).
In general, outlays fall into three categories: repairs, replacements, and im

provements or betterments. Repairs are clearly held to be capital expenditures.
Duffey v. Central R. Co., 268 U.S. 55 (1925); Nelson v. C.I.R., 184 F.2d
649 (8th Cir. 1950) ; Fire Companies Bldg. Corp. v. Burnett, 61 App. D.C.
104, 57 F.2d 943 (1932) ; Parkersburg Iron & Steel Co. v. Burnet, 48 F.2d 163

(4th Cir. 1931). Replacements, however, create difficult situations and
"hard" cases. Their distinction from repairs is often merely one of degree
and can be resolved only by consideration of the nature of the business and
the character of the outlay. Hotel Kingkade v. C.I.R., supra; Southern Ry.
Co. v. C.I.R., 74 F.2d 887 (4th Cir. 1935) ; accord, Illinois Cent. R. Co. v.

C.I.R., 90 F.2d 458 (7th Cir. 1937). Generally, it may be said that a repair
is ordinary expense necessary to the restoration of an article of property to a

sound state, e.g., the purchase of small parts for a large machine. A repair
is recurrent, ordinary, and necessary. Hales-Mullaly v. C.I.R., 131 F.2d 509

(10th Cir. 1942). It is incidental to the operation of the whole, not appre
ciably prolonging its life nor materially enhancing its value. It merely keeps
the property in operating condition. In and of itself it does not have a useful
life in excess of one year. Replacement, on the other hand, denotes a sub
stitution of the old for the new in whole or in material part, e.g., the replace
ment of a whole machine as opposed to a minor part of it. Such outlays appre

ciably prolong the business' life as a whole and themselves have a useful life

in excess of one year. Furthermore, replacements have the effect of restoring
the plant and equipment to its original value. Hotel Kingkade v. C.I.R., supra,
Fidelity Storage Corporation v. Burnet, 61 App. D.C. 121, 58 F.2d 526 (1932) ;
Illinois Merchants Trust Co., supra; Libby & Blouin Ltd. v. C.I.R., supra;
Charles B. Towns Hospital, 2 BTA 701 (1925); 47 Harv. L. Rev. 672-673,
Shugarmen, Basic Criteria for Distinguishing Revenue Charges from Capital
Expenditures in Income Tax Computation, 49 Mich. L. Rev. 213 (1950).
Appreciable prolongment of life and restoration of value appear to be the

two controlling elements of the test. No case has been found in which a court

has considered the terms of the lease as a factor in its determination of the

classification of a particular expenditure.
For this reason, the instant case seems completely out of line with precedent
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because the court based its decision on the obligatory terms of the lease. The
nature and character of the outlay and the business, not the lease, are the
criteria. That which could not otherwise properly be classified as an expense,
should not be so designated merely because the purchase is the result of a con

tractual obligation. The lease is important only as it affects the lessor's right
to take the depreciation deduction on the leased property. The pertinent sec

tions of the Code taken alone may logically permit the conclusion of the in
stant case, but both tax and accounting purposes would be furthered by con

tinued adherence to the criterion set out in the cases and Treasury Regulations.
To follow the holding of the present case to its logical extension, a lessee would
be able to deduct as expense all expenditures regardless of their true nature,
merely by insisting on covenants in his lease similar to those in the instant
case. Precedent does not substantiate such a result and its disregard of ap-<
proved accounting practice is apparent.

WILLIAM FRANCIS REED

TAXATION�Net Worth Method of Proving Income Tax Evasion Is
Valid if Opening Net Worth Is Established With Reasonable Cer
tainty and if Evidence Is Sufficient to Support Inference That
Net Worth Increase Is Attributable to Taxable Income. How
ever, the Method Is So Fraught With Danger for the Innocent
That the Courts Must Closely Scrutinize Its Use.

Defendants in each of four criminal suits were convicted in district courts
of willfully attempting to defeat and evade income taxes. The convictions in
three of the cases were affirmed by the respective circuit courts of appeals and
on review by the Supreme Court were sustained by unanimous decisions. The
fourth conviction was reversed by the circuit court, but on review, the Supreme
Court, one justice dissenting without opinion, affirmed the conviction. The
Court, speaking through Mr. Justice Clark in all four cases, after a general sur
vey of the net worth method of proof and its specific use in each of the cases,
concluded that such method, if attended by necessary safeguards, is a per
missible means of establishing the crime of tax evasion; that the use of this
method is not limited to situations where the taxpayer has no books or where
his books are inadequate, but is justified also where the books are "more con

sistent than truthful"; but that, for the net worth method to be acceptable, the
Government must establish with reasonable certainty an opening net worth and
introduce evidence to support the inferences that the net worth increases were

attributable to currently taxable income and that the understatement of income
was willful. Holland v. United States, 75 Sup. Ct. 127 (1954); Friedberg v.

United States, 75 Sup. Ct. 138 (1954). The Court also held that where the
Government relies upon admissions of the accused to establish an element of
the crime, or of a vital fact subsidiary to the proof of such an element, it must
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introduce independent corroborating evidence. Smith v. United States, 75 Sup.
Ct. 194 (1954); United States v. Calderon, 75 Sup. Ct. 186 (1954).
The net worth method usually is relied upon by the Government when

the taxpayer has no records or when it is convinced that the taxpayer's records
do not accurately reflect his taxable income. Its use in a typical case involves:
(1) establishment of an opening net worth (total value of net assets); (2)
proof of increases therein for each succeeding year under review; (3) assump
tion that such increases, plus non-deductible expenses, represents the taxpayer's
taxable income. When such a figure has been determined, and when it appre
ciably exceeds the taxpayer's reported taxable income, the Government seeks
to prove willfullness by direct evidence of conduct, the likely result of which
would be to mislead or conceal. Spies v. United States, 317 U.S. 492, 499
(1943).
The net worth method was first used as a means of corroborating direct

proof of specific unreported income, Guzik v. United States, 54 F.2d 618 (7th
Cir. 1931); Capone v. United States, 51 F.2d 609 (7th Cir. 1931), and the
Supreme Court later approved its use to establish receipt of substantial income
from undisclosed sources in a case where the taxpayer had maintained no

records at all. United States v. Johnson, 319 U.S. 503 (1943). That deci
sion did not furnish the lower courts with any guide as to the standards of

proof necessary in a net worth case. Since that time, however, the net worth
method has been used with increasing frequency and in cases where the unre

ported income came from the same sources as the reported income, without re
gard to whether the taxpayer's records were incomplete or superficially com

plete and consistent. As stated by the Court, "The net worth method, it seems,
has evolved from the final volley to the first shot in the Government's battle
for revenue. . . ." Holland v. United States, supra at 131.
Since 1943, when the Supreme Court first approved its use, the circuit

courts of appeals have differed in their opinions of the amount and nature of
evidence necessary to take a net worth prosecution to the jury. In the prin
cipal cases, the Court seeks to resolve these differences, but points out that
the method "is so fraught with danger for the innocent that the courts must

closely scrutinize its use." Holland v. United States, supra at 130. Conflict

among the lower federal courts has arisen from certain attributes of the net

worth method and is concerned chiefly with: (1) whether the method is valid
when the taxpayer has records which are apparently accurate; (2) establish
ment of a definite opening net worth; (3) establishing that net worth increase
is attributable to taxable income; (4) establishment of willfullness as an ele
ment of the crime charged; (5) the problem of burden of proof; and (6) the
extent of independent evidence required to corroborate admissions of the

accused.
In the Holland case, supra, it was argued that the net worth method is

limited to cases where the taxpayer has kept no books, reliance being put on
� 41 of the Internal Revenue Code of 1939 (�� 41 and 446 of the Internal
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Revenue Code of 1954), as limiting the Government's authority to deviate
from the taxpayer's method of accounting. This argument was rejected by the

Court, which stated that the net worth method is not a method of accounting at

all and that "Congress never intended to make � 41 a set of blinders which

prevents the Government from looking beyond the self-serving declarations in

a taxpayer's books." Holland v. United States, supra at 133. This view

represents the majority of the circuit court opinions. Commissioner of Int.
Rev. v. Schuyler, 196 F.2d 85 (2d Cir. 1952); Maroosis v. Smyth, 187 F.2d
228 (9th Cir. 1951), cert, denied 342 U.S. 814 (1951). Contra: Remmer v.

United States, 205 F.2d 277 (9th Cir. 1953); vacated, 347 U.S. 227 (1954).
The establishment of a reliable opening net worth is the cornerstone of the

net worth method. Some courts have held that doubts as to the accuracy of
the opening net worth will destroy the Government's case. Brodella v. United

States, 184 F.2d 823, 824 (6th Cir. 1950); United States v. Fenwick, 177
F.2d 488, 492 (7th Cir. 1949). It is usual in such cases for the taxpayer to
attack the opening net worth established by the Government by contending
that it failed to take into account cash on hand at the beginning of the period
under investigation, which sum is usually claimed to consist of gifts, bequests,
prior accumulated capital, etc. To sustain its case, the Government must

refute this claim, usually possible only by the use of circumstantial evidence.
In both the Holland and Friedberg cases, supra, this was done by evidence of
defendants' financial activities during the years preceding the period in ques
tion. Evidence of defendant's penury and privation was introduced in the
Holland case, supra, and the jury resolved the conflict in favor of the Gov
ernment. In the Friedberg case, supra, prior income tax returns showing low

income, unpaid debts occasioning loss of security, and unpaid judgments against
defendant, all during the period in which he claimed to have accumulated his

"cache," were sufficient to convince the jury of his guilt. In the Holland case,
supra, the Court concluded simply that establishment of opening net worth
with reasonable certainty is sufficient.
As to the extent which the Government must investigate taxpayer's "leads"

as to the source of his net worth, the Supreme Court stated that the cogency of
the Government's proof depends upon effective negation of reasonable explana
tions by the taxpayer inconsistent with guilt and that failure to check relevant
leads could destroy the Government's case, adding, "It is . . . not for us to

prescribe investigative procedures, but . . . when the Government fails to show
an investigation into the validity of such leads, the trial judge may consider
them as true and the Government's case insufficient to go to the jury." Hol
land v. United States, supra at 135.

Taxpayers often make statements, oral or written, to investigating agents
which they later regret and seek to recant. Such statements may be used to

prove directly that certain assets were acquired as unreported taxable income,
or to negate possible nontaxable sources of certain assets. Bell v. United

States, 185 F.2d 302, 309 (4th Cir. 1951). Of course, as in the Smith case,
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supra at 196, the jury must be convinced that the statements were obtained
without trickery, fraud or deceit, or they may be suppressed on motion. Like
wise, the statements must be corroborated. Smith v. United States, supra at 196-
201. There the Court laid down the rule that evidence corroborative of de
fendant's admissions "does not have to prove the offense beyond a reasonable
doubt, or even by a preponderance, as long as there is substantial independent
evidence that the offense has been committed, and the evidence as a whole
proves beyond a reasonable doubt that the defendant is guilty ... it is suffi
cient if the corroboration merely fortifies the truth of the confession, without
independently establishing the crime charged. . . ."' In the Calderon case,
supra at 189, a similar determination was made.
Willfullness is one of the elements of the crime of tax evasion which the

Government must prove. The Court agreed that mere understatement of in
come will not establish the wilfullness necessary to support a conviction.
Holland v. United States, supra at 137. However, citing the Spies case, supra
at 499-500, the Court ruled that evidence of a consistent pattern of under

reporting and of a failure to include all income in books and records was

sufficient to permit the jury to infer willfullness. Smith v. United States, supra
at 199.

Reiterating the admonition that in an income tax evasion prosecution the
burden of proving every element of the crime charged beyond a reasonable
doubt remains with the Government, the Court pointed out that, once the
Government has established its case, the defendant remains quiet at his own

peril, a problem not peculiar to net worth cases. Holland v. United States,
supra at 137.
The Supreme Court, in the principal cases, avowedly attempted to reconcile

conflicting reactions by lower federal courts to the net worth method. While
it did accept, generally, rules previously applied by a majority of the circuit

courts, Krasilovsky and Stein, An Evaluation of Net Worth Prosecution of
Federal Income Tax Evaders, 7 Okla. L. Rev. 49 (1954), its statement of
various rules and principles furnishes no firm guide in net worth cases, for,
of necessity, only general statements can be applied to such cases in the ab
stract. The Court itself recognized this. As in the principal cases, application
of these rules to concrete facts can be made, but in considering different facts,
the lower courts will be forced to read into these opinions their own interpreta
tions. In that respect, the principal cases are more in the nature of examples
for the lower courts to follow, rather than the final word on the subject.

LAWRENCE F. LEDEBUR
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TORTS�A Letter Written to an Employer, Stating That One of His
Employees Is Indebted to the Writer and Has Refused to Pay,
When in Fact No Debt Existed, Is Actionable as Libel Without a
Showing of Special Damages.

Holt, appellant, is employed by the United States Government at the Naval
Research Laboratory. Boyle, appellee, is engaged in the retail clothing busi
ness. Holt had never purchased merchandise of Boyle, had never been in his
place of business, and at no time was indebted to him. Nevertheless, Boyle
sent to the civilian personnel officer of the Laboratory a letter claiming that
Holt owed him $127.75 and stating that "every reasonable effort to collect
direct has failed." Acting upon this information, the personnel officer informed
Holt that such notice of indebtedness would be retained in his personal file
and that, "failure to honor your just debts may reflect adversely on your suita
bility for continued employment with the Navy." However, during the trial,
no showing was made that Holt had suffered any special damages because of
the letter, and at the time of suit he was still employed by the Navy and had
received all benefits afforded to his co-workers. Holt brought this suit in the
United States District Court for the District of Columbia basing his action
on libel. At the close of the presentation of his evidence the district court
directed a verdict in favor of the defendant, stating to the jury, "such com

munications are not actionable so far as libel and slander are concerned, unless
the plaintiff is in a business where his credit is essential to success, or unless
he shows special damages . . . and they have not shown special damages." Holt

appealed. Held: a letter written to an employer, stating that one of his em

ployees is indebted to the writer and that he has refused to pay this just debt,
when in fact no debt existed, is actionable as libel without showing of special
damages even though the employee is not engaged in an occupation requiring
a good credit standing for success. Holt v. Boyle Brothers, Inc., 217 F.2d 16,
(D.C. Cir. 1954).
In so ruling the court was required to reverse its previous stand on this issue

and to align itself with the minority of those jurisdictions which have con

sidered the question. Holtz v. National Furniture Co., 61 App. D.C. 80, 57
F.2d 446 (1932); see also Cohen v. Marx Jewelry Co., 67 App. D.C. 347,
92 F.2d 498 (1937). In spite of this the court did not deal with this issue at

any length. Citing Peck v. Tribune Co., 214 U.S. 185 (1909), it dismissed
the question by stating that the "letter . . . was plainly defamatory, for this
sort of charge 'obviously would hurt the plaintiff in the estimation of an im

portant and respectable part of the community.' Nothing more is necessary
to make written or printed defamation actionable as libel." Holt v. Boyle
Brothers, Inc., supra at 17.
The majority of jurisdictions which have considered this question and which

have ruled contra to the instant case consistently distinguish between libel
per se and libel per quod. Except where the aggrieved party is one who re-
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quires a high credit rating in his business or occupation, they have held that
allegation of indebtedness, even when accompanied by further charges of re

fusal to pay just debts, is not libel per se. Their reasoning seems to stem from
the proposition that such statements do not of themselves, in a legal sense,
necessarily expose the person of whom it is said to public hatred, contempt,
or ridicule and that the one charged can only state a legal cause of action by
rebutting this presumption through a showing of pecuniary damage. Patton
v. Jacobs, 78 N.E.2d (Ind. 1948) ; M. Rosenberg & Sons v. Craft, 182 Va.
512, 29 S.E.2d (1944); Hudson v. Slack Furniture Co., 318 111. App. 15, 47
N.E.2d 502 (1943); Melt v. Edge, 68 Ga. App. 314, 22 S.E.2d 738 (1942);
Estes v. Sterchi Bros. Stores, Inc., 50 Ga. App. 619, 179 S.E. 222 (1935);
Stannard v. Wilcox & Gibbs, 118 Md. 151, 84 S. 335 (1912).
It is submitted that the distinction between libel per se and libel per quod

has been improperly drawn by these courts and that the Holt decision repre
sents a return to the traditional and historical definition of libel in that it is a

re-affirmation of the principle that written allegations which are defamatory
do not require a showing of special damages to be actionable. From the time
that libel was recognized by the courts as a separate cause of action, all that
has been required of a statement to make it libelous has been that it be written
and that it be defamatory. The very basis for libel is defamation; it is not

pecuniary damage. It is not here maintained "that all ridicule ... or all dis

agreeable comment ... is actionable; [for] a man must not be too thin skinned
or a self-important prig. . . ." Burton v. Crowell Pub. Co., 82 F.2d 154 (2d
Cir. 1936), but it is submitted that the determination of what is defamatory
should not be based solely upon whether the statement inflicts pecuniary dam

age. Rather the courts should look to see if the statement has damaged the

reputation of the aggrieved, and the line between those statements which are

and those which are not, libelous should be drawn with this consideration pri
marily in mind.

It would seem that much confusion in this area has arisen due to mistaken

interpretations of the phrase "libel per se." The courts have used this nomen

clature to express two different and distinct ideas. They have applied it in
cases where their meaning has been that the questioned statement is defama

tory per se and they have also used it when talking of statements which are

damaging per se. It is submitted that the dual application of the words has
led to the erroneous belief that a statement cannot be defamatory unless it

is damaging in a pecuniary sense. This is perhaps the law of slander, but
it is submitted that it is not the law of libel and that the Holt decision is a

correct one.

Perhaps the best statement of what the law should be in this field is found
in Neaton v. Lewis Apparel Stores, 48 N.Y.S.2d 492 (1944). The court in

this case, which is almost identical to the Holt case in its factual make-up,
stated at 495: "If the publication is made maliciously and for the purpose
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and with the intent of injuring the plaintiff, and would, in its ordinary mean

ing and purpose, tend to expose one to public hatred, contempt or ridicule, or
deprive him of public confidence or esteem, it is actionable per se. . . . To

publish of one that he is unwilling or refuses to pay his debts conveys the

implication intended to be conveyed that the debtor is unworthy of credit.
The effect of such a publication would impair the standing of an individual
and bring him into disrepute with right thinking people in the community.'''
This was, in effect, the holding of the principal case.

FREDERICK M. HART
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SUPREME COURT PRACTICE. By Robert L. Stern and Eugene Gressman, Bu

reau of National Affairs, Inc., Washington, D. C, Second Edition 1954. Pp. xv,
585. $10.50.

Until July, 1954, practice before the Supreme Court, for the un

initiated, was complicated by Rules which were not only confusingly
arranged, but also frequently ambiguous and, in some cases, misleading.
Since "the unitiated"�the lawyers who are engaged in their first cases

before the Supreme Court�are a very considerable proportion of the
total who appear before the Court, the first edition of this book met a

very real need. The practice of the Court, though largely sensible and
suitable to its needs, was described nowhere else. Indeed, even the
present Chief Justice is reliably reported as having found the book help
ful when he assumed that position. "Ask the Clerk's Office" was a

plausible alternative for the Washington practitioner, but hardly a satis
factory substitute for lawyers at a distance.
The new Rules�the first complete revision in over 90 years�have

done much to help the Bar.1 The Chief Justice has said of them:

Clarity, simplicity, and a logical arrangement of the rules were among the
objectives. Inspection will verify that the rules are in logical sequence and to
the extent that any rules can be made clear and simple I believe that also has
been accomplished.
Another objective was completeness and to that end there are included

in the revision a number of subjects not covered by the old rules. If our aim
in this regard has been achieved counsel need not resort to textbooks nor be
reliant on the clerk's office for guidance to the extent theretofore necessary.2

Yet rules, no matter how excellent, cannot in many areas serve as a

substitute for experience. The authors can say, with respect to the mat

ter of designating the portions of the record to be printed and the print
ing itself, that "The new Rules are so clear and explicit on this subject
that there is little reason to do more than refer counsel to them."3 At
the same time, the authors have, with equal propriety, devoted some

35 pages to the explanation, in terms of actual cases, of the five brief

paragraphs in Rule 19 which set out the considerations governing review
on certiorari. Rule 44 deals with oral argument�how long, how many

1 68 Harv. L. Rev. 20 (1954). A comprehensive explanation of the new Rules and the

rationale of the changes which they make has been published by Frederick Bernays Wiener,
the Reporter to the Committee of the Supreme Court on the Revision of the Rules.

2 Address by Chief Justice Warren, A.L.I. Annual Meeting, May 19, 1954.
3 Stern and Gressman, Supreme Court Practice 183 (1954).

540
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counsel may appear, the participation by amicus curiae, and the like.
It contains only one guide as to how to plan an argument for maximum
effect (Rule 44(1)): "The Court looks with disfavor on any oral argu
ment that is read from a prepared text." The authors, however, have
25 pages of sound advice. Some of their suggestions, no doubt, are

truisms to experienced appellate counsel, but many of their suggestions
will be valuable to any lawyer, no matter how many cases he has pre
sented to other courts, who is making his first Supreme Court appear
ance.

The book is not, however, a mere manual. There are careful chapters
on the extent and nature of the appellate jurisdiction of the Supreme
Court over both federal and state courts. The procedure on certiorari
is described, step by step. The new appeals procedure�the most dras
tic change effected by the new Rules�is set out in detail, with enough
references to the old procedures to alert the practitioner to the signifi
cance of the new provisions. The areas of the Court's practice into
which the usual lawyer enters but rarely, and for that reason needs more
than the usual amount of guidance,�certified questions, extraordinary
writs, original actions, and the like�are covered with equal care. In
each instance, there are references to actual decisions, and for the most

part recent decisions, in which the Court has dealt with the matters

under discussion.

Not the least valuable aspect of the book is the Appendix. Forms are

set out for everything from an order for appearance to a brief on the
merits. Some of them, of course, are obtainable elsewhere, such as the
forms for notices of appeal, which are set out in the Appendix to the
Rules themselves, and the form for application for admission to the
Supreme Court Bar, which is furnished by the Clerk. Others, however,
are copies of actual documents which have been filed with the Court,
and represent, in the judgment of these two experienced practitioners, the
best way in which to present the several matters which they cover. The
Appendix also includes a full reprint of the new Rules, and their index.
On the whole, this is an admirable book. It is not a digest of Supreme

Court opinions on controversial issues, nor a ready-made brief on "nice"
procedural questions, but there are few lawyers who will not profit by
having it close at hand when undertaking their next case in the Supreme
Court.

CHARLES A. HORSKY*

* Member of the District of Columbia and Supreme Court Bars.
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ADMINISTRATIVE LAW: CASES AND COMMENTS. By Walter Gellhorn and
Clark Byse. Brooklyn. The Foundation Press, Inc., 1954. Pp. xci, 1273.
$9.00.
It was the unvarying custom of the late Professor William Lyon Phelps

of Yale, under whom this reviewer had the privilege of studying, to
write glowing accounts of the many books he reviewed each year. The
1954 successor to Gellhorn's earlier editions of "Administrative Law:
Cases and Comments" is just the book that Professor Phelps would have
liked to review, had its subject matter concerned the field of his interest.
This volume deserves high tribute, and it will be treated in such a

manner.

An orthodox appraisal of the 1954 version of the book would require
extended comparisons with the earlier editions, at least with the 1947
second edition. But, it is quite sufficient to note, in the words of its

authors, that it "differs from those editions in its inclusion of a new

chapter on informal administrative procedures, rearrangement of mate
rials for pedagogical purposes, and other revisions and additions to

reflect the latest legislative and judicial attitudes toward administrative

proceedings."1 No more is needed in this respect.
Professor Byse, the co-author of the 1954 edition, wrote a discerning

review of the second edition which he termed "an extremely effective

teaching tool."2 Primarily, the new book is still that. It is, however,
also a very handy reference for the practitioner concerned with admin
istrative law. From personal experience, this reviewer can attest to the
countless times that this volume and its predecessors have proved to be
of practical value in the preparation of court cases or cases involving
determination by administrative and regulatory agencies. There always
appeared to be the comforting feeling that the subject matter of these

books, both cases and comments, were the products not only of the

scholarly, academic mind, but also reflected the thoughts of intelligent
lawyers who have grappled with problems which are encountered daily
by those engaged in administrative law practice.
In his review of Gellhorn's 1947 edition of "Administrative Law: Cases

and Comments," Byse deplored the fact that the book contained only
very few materials on informal administrative procedures, the so-called
"lifeblood of the administrative process."3 Joining Professor Gellhorn
in his 1954 writing enterprise, Professor Byse has obviously carried his

1 Gellhorn and Byse, Administrative Law: Cases and Comments ix (1954).
2 48 Col. L. Rev. 487 (1948).
3 Id. at 485-486.
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point. The rather extensive chapter entitled "The Informal Adminis
trative Process"4 is of the utmost importance. The authors state on the

very first page of this chapter that: "The overwhelming mass of admin
istrative determinations are never reviewed by the courts. Time is of the
essence."5 How well those of us who have had experience in the law

departments of the various administrative agencies can appreciate this
statement! Indeed, the student taking a course in administrative law

and the fledgling lawyer in the field should be impressed with the all-

important fact that "Just as only a fraction of formal administrative
determinations reaches the courts, the vast bulk of administrative de
cisions is made without resort to formal administrative proceedings."6
The authors define informal adjudication "as the disposition of par

ticular cases�instituted by complaints, applications, inspections or other
wise�without the conventionalized reception of evidence and testimony,
subject to cross-examination, and transcribed in a record upon which a

decision is based."7 The efficacy of this method of dealing with admin
istrative problems is illustrated by the fact, noted in the instant volume,
that during the first four years of the existence of the National Labor
Relations Board, only 908 out of 12,227 cases involving allegations of
unfair labor practices, less than eight percent, proceeded to the issuance
of a formal complaint preliminary to a hearing; and of this number, an
additional 400 cases were dismissed, withdrawn, or settled prior to de
cision after a formal hearing.8 Every administrative or regulatory agen
cy, to a greater or lesser extent, manages to handle most of its work in
a similar fashion. The secret of success in such informal proceedings is
that "judicial review is no real remedy due to the time element."9
It is not to be assumed that the book neglects to point out the im

portance of judicial review of administrative determinations. As a mat
ter of fact, the authors have given this aspect of Administrative Law
"an early prominence" in order "that students should be brought to
understand at the outset how the 'fourth branch' of the government [i.e.
the administrative departments] is itself governed by legislative, execu-

* Gellhorn and Byse, Administrative Law: Cases and Comments 641-714 (1954).
5 Id. at 641.
6 Id. at 642.
7 Ibid.
8 Id. at 642-643.
9 Id. at 659, where authors furnish an excerpt from Appendix N of Report of Hoover

Commission on Organization of the Executive Branch of the Government, Independent
Regulatory Commissions, 148-149 (1949).
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tive, and judicial action."10 This is a commendable arrangement. While
it is true that only a very small number of formal administrative cases

are reviewed by the courts, the decisions rendered have a profound effect
on the substantive and procedural policies of the administrative agencies.
The chapter on judicial control11 contains sections on Preclusion of

Judicial Review, Standing to Secure Judicial Review, Timing of Judicial
Review, Methods for Obtaining Judicial Review, and Scope of Judicial
Review. These are not academic topics, and they involve the consid
eration of very real problems of utmost significance to lawyers prose
cuting national or state administrative cases before judicial tribunals.
As an illustration, the doctrine of exhaustion of administrative remedies,
which is treated in the section on Timing of Judicial Review, has pro
vided the basis for a successful argument in innumerable cases wherein

petitioners sought to obtain judicial review prior to completely exhaust
ing the remedies provided in the statutes of the agencies concerned. The

question of who has standing to secure judicial review is another ex

ample of a concrete legal problem which must be understood fully by
practitioners in order to try administrative law cases. Professors Gell
horn and Byse, by means of leading cases and other authorities, give the
student and practicing lawyer a clear insight into such legal intricacies
of the administrative process.

Unless one has participated as counsel or presiding examiner in a for
mal administrative hearing, he may find the chapter on Compulsory
Process to Obtain Information,12 and the chapters on hearings13 some

what less absorbing. Trial attorneys and examiners attuned to the gen
erally dynamic atmosphere of an administrative hearing are more prone
to appreciate, for example, the significance and importance of whether
a party litigant should have access to Government documents, what
should be made of information not in the official record of the hearing,
or whether an intermediate report by the hearing officer is necessary in
a given proceeding. Fully 467 pages are devoted to this matter of adminis
trative "trial" hearings, and such extensive discussion of the subject
is none too much when it is realized that the important decisions of ad
ministrative tribunals are the results of such hearings. In connection with

hearings, it is to be noted that the authors give prominence to the role
of the hearing officers, and give more than adequate consideration to

io Id. at be.
u Gellhorn and Byse, Adrninistrative Law: Cases and Comments 170-577 (19S4).
12 Id. at 578-640.
13 Id. at 715-1182.
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the delicate problem of bias or prejudice by such officers (or agency
heads).14 While administrative agencies are now accepted as a matter of

course, there still persists the view that the trying of a case before an

administrative tribunal is a mysterious procedure with law and rules

peculiarly its own. In the 1954 edition of "Administrative Law: Cases
and Comments," Professors Gellhorn and Byse continue the good work

accomplished by Professor Gellhorn in the 1940 and 1947 editions of
the book, namely, to give a true picture of the hearing phase of the ad
ministrative process. The effect of this is to dispel the mystery sur

rounding administrative "trials."15
The last chapter of the book, Chapter X, is concerned with res

judicata in administrative proceedings. Usually, a problem of res judicata
arises when there is a question whether an administrative determination

precludes subsequent consideration of the same matters by the same

agency which made the initial determination. This is an important prob
lem in the administrative process, and the authors' discussion of this
subject indicates its rising importance in administrative proceedings.
The book contains a very useful table of text and periodical cita

tions.16 Appendix I comprises the text of the Federal Administrative
Procedure Act,17 separate sections of which are discussed in the book
in connection with various subjects. Appendix II contains the text of the
Model State Administrative Procedure Act.18 It's a heavy book, but it
is loaded with an incomparable weight of scholarly and practical ma
terials on administrative law.

LOUIS C. KAPLAN*

14 Id. at 1032-1073.
15 Rhyne, Can You Try an Administrative Agency Case As You Do a Case in Court?,

40 A.B.AJ. 751 (1954).
16 Gellhorn and Byse, Administrative Law: Cases and Comments Ixi-xd (1954).
17 Id. at 1233-1243.
18 Id. at 1244. The Model State Administrative Procedure Act was approved by the

National Conference of Commissioners on Uniform State Laws at its 1946 Session.
* Member of the Bar of the District of Columbia.
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