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THE ATTORNEY GENERAL'S COMMITTEE'S REPORT:
THE BUSINESSMAN'S GUIDE THROUGH ANTITRUST

George W. Stocking*

I

The Preservation of a Competitive Economy

Cixty-five years have elapsed since Congress enacted the Sherman
^ Antitrust Act with only a single senator dissenting.1 Throughout
this period neither Congress nor the courts have abandoned the law's
central objective�the preservation of a competitive economy. Time has

brought vast changes in the size and texture of the American popula
tion, the structure of industry and the pattern of its ownership, the

complexity of technology and the productivity of machines, the theory
of competition and the behavior of business rivals. But through it all�
with only occasional aberrations�policymakers and business leaders
have proclaimed their desire to preserve a free private enterprise econo

my. Not all those who have clung steadfastly to this ideal have recog
nized the Sherman Act as a proper instrument for its realization. A

prominent corporation lawyer prophesied soon after its adoption that
the restrictive provisions of the Sherman Act would drive capital from

* A.B., University of Texas 1918; A.M., Columbia University 1921; Ph.D., Columbia

University 1925; Director, Institute of Research and Training in the Social Sciences;
Chairman, Department of Economics, Vanderbilt University; co-author (Watkins), Mo

nopoly and Free Enterprise (1951); co-head (Levy), Consent Decree Section, Antitrust

Division, Dep't of Justice, 1941-42. The author is indebted to Mrs. Elizabeth R. Post,
LL.B., Yale 1948, member of the Tennessee Bar, for her help in preparing this article,
and to his colleague, Professor James W. McKie, for his critical comments.

1 Senator Blodgett of New Jersey voted against the Sherman Act. 21 Cong. Rec. 3153

(1890). Although he did not state his reasons, he may have felt the inconsistency be
tween its objectives and New Jersey's 1889 legislation permitting corporations organized
in that state to hold stock in other corporations. Laws of the State of New Jersey,
1889, c. 265, � 4, p. 414. Mead said of this legislation: "[T]he little state of New Jersey
... by the simple act of amending its corporation law, nullified the antitrust laws of

every State which had passed them." Mead, Trust Finance 39 (1903).

1
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the country.2 Many policymakers and students of law after brief ex

perience with the law thought it inadequate to prevent monopoly,3 and
business leaders later complained to Congress that the vagueness of the
Sherman Act exposed them to punishment for activities innocent in in
tent.4 Dissatisfaction with the act and its administration have at times
built up such pressure that government officials could scarcely ignore
it. Congress as early as 1898 established the Industrial Commission to

investigate the contemporary combination movement and to recommend

legislation about it.5 In 1903 Congress created the Bureau of Corpor
ations in the Department of Commerce and Labor to investigate "the
organization, conduct, and management" of corporations and combina
tions in interstate commerce and to recommend legislation for the regu
lation of such commerce.6 A decade later the Republican, Democratic,
and Progressive parties all pledged themselves to a modification of the
antitrust statutes7 and the Democrats, having won the 1912 election,

2 Guthrie, Constitutionality of the Sherman Anti-Trust Act of 1890, 11 Harv. L. Rev.
80 (1897).

3 Former President Taft writing in 1914 said of the Supreme Court's decision in United
States v. E. C. Knight Co., 156 U.S. 1 (1895) : "The effect of the decision . . . upon the

popular mind, and indeed upon Congress as well, was to discourage hope that the statute

could be used to accomplish its manifest purpose and curb the great industrial trusts
. ... So strong was the impression . . . that both Mr. Olney and Mr. Cleveland concluded
that the evil must be controlled through State legislation, and not through a national

statute, and they said so in their communications to Congress." Taft, The Anti-Trust Act
and the Supreme Court 60 (1914).

4 Hearings before Senate Committee on Interstate Commerce Pursuant to Sen. Res.

98, 62d Cong., 2d Sess. passim, especially pp. 696, 704-05, 1092-95, 1294 (1911-12).
5 The Industrial Commission's final secretary said of its purpose: "The rise of the

trusts was probably the chief ground which led to its establishment . . . ." Durand, The
United States Industrial Commission: Methods of Government Investigation, 16 QJ.
Econ. 564 (1902). The act creating the Commission was less specific; it said that the
Commission was to explore means and suggest laws "in order to harmonize conflicting in
terests and to be equitable to the laborer, the employer, the producer, and the con

sumer." Act of June 18, 1898, c. 466, � 3, 30 Stat. 476.
6 Act of Feb. 14, 1903, c. 552, � 6, 32 Stat. 827.
7 The Republicans promised legislation to set up a federal trade commission and to

outlaw "those specific acts that uniformly mark attempts to restrain and monopolize
trade, to the end that those who honestly intend to obey the law may have a guide to
their action and that those who aim to violate the law may the more surely be pun
ished." Republican Campaign Text Book 272 (1912), quoted by Henderson, The Federal
Trade Commission 16 (1924). The Democrats wished to correct such evils as holding
companies, interlocking directorates, stock watering, price discrimination, and "the con

trol by any one corporaton of so large a proportion of any industry as to make it a
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carried out their campaign promises by enacting the Clayton and Fed

eral Trade Commission Acts. After the Great Depression and the dis

illusioning experience of the National Industrial Recovery Administra

tion, Congress at the request of the President established the Tem

porary National Economic Committee to study the whole problem of

industrial concentration and what should be done about it.8 TNEC

hearings and monographs filled eighty volumes; they cost the country
over a million dollars.9 Before the TNEC had made its modest recom

mendations for strengthening the antitrust statutes,10 World War II

necessitated a degree of co-operation among business rivals and between

business and government scarcely compatible with the ideology of the

statutes.

Postwar Move to Modify Antitrust Laws

The postwar period has revealed little disposition by any influential

group to abandon the principles of the antitrust laws. It has, however,
sparked a movement for their modification. This movement, which cul
minated in the Attorney General's National Committee to Study the
Antitrust Laws,11 has its origin in two developments, the one in eco

nomic thinking, the other in the interpretation and administration of
the antitrust statutes. Until the early 1930's price theory, which was

the core of neoclassical economics, was concerned primarily with com

petitive pricing. American economists had regarded monopoly as an in
dustrial aberration, which brought an uneconomic allocation of re

sources and exploitation of the consumer and should be outlawed by
statute or regulated by commissions. The Great Combination Move
ment at the turn of the century and the less spectacular merger move
ment of the 1920's changed the structure of American industry and

eventually the thinking of economists about it. A change in the mani
festation of business rivalry accompanied the change in industrial struc-

menace to competitive conditions." Republican Campaign Text Book 279 (1912), quoted
by Henderson, op. cit. supra at 17. The Progressives advocated establishment of a fed
eral trade commission and the prohibition of certain ''unfair trade practices." Roosevelt,
Progressive Principles, Appendix, p. 319, quoted by Henderson, op. cit. supra at 20.

8 Pub. Res. No. 113, 52 Stat. 70S (1938).
9 Final Report and Recommendations of the Temporary National Economic Commit

tee, Sen. Doc. No. 35, 77th Cong., 1st Sess. 730 (1941).
10 Id. at 35-40.
11 See Report of the Attorney General's National Committee to Study the Antitrust

Laws (March 31, 19SS) ; Oppenheim, Highlights of the Final Report of the Attorney
General's National Committee to Study the Antitrust Laws, 1 Antitrust Bulletin 6 (195S).
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ture. In the twentieth century American businessmen have not gen

erally sold undifferentiated products in competition with many rivals,
but highly advertised products for which they have built up consumer

preference, frequently at great cost. The old theory of competition did

not fit the facts of contemporary society, and economists became dis

contented with traditional doctrines. Edward H. Chamberlin's The

Theory of Monopolistic Competition, published in 1933, was the Ameri
can response, and Joan Robinson's The Economics of Imperfect Compe
tition, published in 1934, was the British response to the incompatibility
between neoclassical theory of economic behavior and the facts of eco
nomic life. Chamberlin created a theoretical model12 which led him to

conclude that where a few sellers of an undifferentiated product domi
nated a market, if rational and informed they would without collusion
behave like monopolists. Where sellers, many or few, sold differentiated

products, they also had some power over the market. If entry were free,
business rivals would lose their power to exploit a market and eventu

ally would be forced to sell at the average cost of production; but pro
duction costs would be above competitive levels.

The Chamberlinian doctrines, which eventually got into the textbooks
�unfortunately without the rigorous qualifications to which Chamberlin
had subjected them13�disturbed students of antitrust policy. They ob
served that the antitrust laws as interpreted by the courts were woe

fully inadequate to cope with oligopoly. Later, when certain decisions
read as though the Chamberlinian doctrineswere affecting the thinking of

judges, they greatly disturbed business leaders. Conscious parallelism
of action,14 unabused power,13 and general rather than specific intent16

12 Chamberlin postulated a market of few sellers, a standardized product, and identical

demand and cost curves known to the sellers, who seek to maximize their profits and

who take account of their total influence upon price, indirect as well as direct. Chamber

lin, The Theory of Monopolistic Competition c. 3 (5th ed. 1947).
13 Not only was Chamberlin's model a distinctly theoretical one�witness the assump

tions listed in note 12 supra�but he sharply qualified his conclusions by pointing out

the effect of each seller's uncertainty as to how and when his competitors would react to

any move he might make. For example, since a seller is uncertain how soon a rival

will meet a price cut, Chamberlin says, "no assumption as to the intelligence which the

sellers apply to the pursuit of their maximum gain, short of omniscience, would render
the outcome determinate.'' Id. at 53.
i* Triangle Conduit & Cable Co. v. Federal Trade Com'n, 168 F.2d 175 (7th Cir.

1948), aff'd by an equally divided court sub nom. Clayton Mark & Co. v. Federal
Trade Commission, 336 U.S. 956 (1949) ; Statement of Federal Trade Commission Policy
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were disquieting concepts that seemed to constitute a threat to bigness
per se. Moreover, while the courts were revealing a hostile attitude

toward big business, the Federal Trade Commission in administering the

Robinson-Patman Act was not merely reflecting a similar attitude but

was allegedly interpreting the statute to protect little businessmen rather

than competitive markets.17 The courts and the Commission appeared
to be drifting away from the rule of reason18 and to be condemning
specific practices in and of themselves regardless of their effect on com

petition.
Workable Competition
Eventually a reaction set in against the idea that big business was

synonymous with monopoly, and the economists played an important
role in it. Recognizing that pure competition was an abstraction, a

theoretical model of their own making designed to aid clarity in think

ing and precision in exposition, they acknowledged that the theory of

monopolistic competition was equally unsuited to describe actual busi
ness behavior and they substituted a more realistic but less precise con-

Toward Geographic Pricing Practices, for Staff Information and Guidance, Oct. 12,
1948, corrected Oct. 21, 1948, CCH Trade Reg. Rep. II 3601.

15 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 194S) ; American
Tobacco Co. v. United States, 328 U.S. 781 (1946).

16 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 194S).
17 Sunderland, Save the Sherman Act From Its "Friends," Southwestern Legal Founda

tion 19S0 Institute on Antitrust Laws and Price Regulations 211 (19S0).
18 In 1911 a majority of the Supreme Court first incorporated in the Sherman Act the

rule of reason, which it said meant, among other things, that the act forbade only
contracts and combinations that unreasonably restrained interstate commerce. Standard
Oil Co. v. United States, 221 U.S. 1 (1911); United States v. American Tobacco Co.,
221 U.S. 106 (1911). Some critics of certain court and Federal Trade Commission de
cisions in recent years have urged a revision of the antitrust laws to incorporate a "mod
ernized" rule of reason. U.S. Dep't of Commerce, Effective Competition: A Report to

the Secretary of Commerce by His Business Advisory Council (1952) ; Oppenheim, Federal
Antitrust Legislation: Guideposts to a Revised National Antitrust Policy, SO Mich. L.
Rev. 1139 (19S2) ; Smith, Effective Competition: Hypothesis for Modernizing the Anti
trust Laws, 26 N.Y.U.L. Rev. 40S (1951). Under a modernized rule of reason the trier
of facts would weigh the respondent's legal, economic, and social justifications for
restrictions on competition in each case and arrive at a value judgment as to "whether
the restrictions are reasonable or unreasonable when measured against the effects upon
competition." Oppenheim, supra at 1160. For a fuller exposition and criticism of the
modernized rule of reason, see Stocking, The Rule of Reason, Workable Competition, and

Monopoly, 64 Yale LJ. 1107 (1955) ; Stocking, The Rule of Reason, Workable Competition,
and the Legality of Trade Association Activities, 21 U. Chi. L. Rev. 527 (1954).
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cept, that of workable competition.19 Workable competition describes
market structure and business behavior intermediate between pure com

petition and pure monopoly. It takes account of the facts that pure
competition is not generally attainable and that pure monopoly rarely
exists; and that in an industrial society unavoidably characterized by
some market imperfections, not all departures from pure competition
are economically unsound. Some departures that lend themselves to so

cial control may merely compensate for others that do not. A workably
competitive market is the best market situation attainable under pri
vate enterprise, and it is good enough. To determine whether any par
ticular industry is workably competitive necessitates careful economic
analysis of its structure, the behavior of the firms that comprise it,
and its performance. If an industry is dynamic, if business firms are

efficient, if prices respond quickly to changes in the conditions of de
mand and supply, if entrepreneurs pass on to consumers promptly the
cost reductions that follow technological innovation, and if profits are

reasonable, an industry is workably competitive regardless of the num

ber and size of the firms that comprise it. Such in brief is the concept
of workable competition.
Many economists believed that in workable competition they had

found a standard by which to evaluate departures from the competitive
ideal. Businessmen and their legal and economic advisors saw in work
able competition, coupled with a modernized rule of reason,20 practical
criteria for judging the legality of alleged violations of the antitrust
laws. The Secretary of Commerce's Business Advisory Council endorsed
the concepts; Professor Oppenheim expounded them elaborately and

approvingly; and Blackwell Smith and others concerned with antitrust

problems urged their adoption by statutory amendment.21

19 Clark, Towards a Concept of Workable Competition, 30 Am. Econ. Rev. 241 (1940),
is the pioneer work. Other expositions include Edwards, Maintaining Competition 9-10

(1949) ; Wilcox, Competition and Monopoly in American Industry (TNEC Monograph
No. 21, 1940) ; Adelman, Effective Competition and the Antitrust Laws, 61 Harv. L.
Rev. 1289 (1948) ; Bain, Workable Competition in Oligopoly, 40 Am. Econ. Rev. (No. 2,
Papers and Proceedings of the American Economic Association) 35 (1950) ; Markham,
An Alternative Approach to Workable Competition, 40 Am. Econ. Rev. 349 (1950) ;

Mason, Methods of Developing a Proper Control of Big Business, 18 Acad. Pol. Sd.
Proc. (No. 2) 40 (1939) ; Mason, The Current Status of the Monopoly Problem in the
United States, 62 Harv. L. Rev. 1265 (1949) ; Stigler, The Extent and Bases of Monopo
ly, 32 Am. Econ. Rev. (No. 2, Supp. Pt. 2) 2, 3 (1942).

20 See note 18 supra.
21 See note 18 supra.
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II

The Attorney General's Committee

The Attorney General's National Committee to Study the Antitrust
Laws was an outgrowth of these developments. The Committee repre
sented a novel if not a unique instrument for evaluating and recommend

ing changes in federal antitrust policy. It was established by the head
of the chief agency for enforcing the antitrust laws. It was a commit
tee of experts, for the most part specialists in antitrust law, drawn from

private life to serve without compensation. The Attorney General rec
ognized that experts in antitrust were likely to have something to do
with its enforcement. Most of those selected were familiar with the sig
nificance of antitrust policy from experience as well as study. Almost
half were practicing lawyers who at one time or another had repre
sented defendants in antitrust proceedings and some of these had previ
ously served with the Department of Justice; many were of counsel in
cases pending when the Committee was established.22 But the Commit
tee had on its membership professors of law and of economics, as well
as practicing attorneys, and the Committee's co-chairmen were careful
to select men "representative of interacting viewpoints on controversial
aspects of antitrust policy."23 The Attorney General demanded only
that the Committee members "be guided by the broadest viewpoint of
what is best for American economy rather than what benefits may accrue

to any particular industry, any specific business, or any individual repu
tation."24 The Committee was chairmaned by Professor S. Chesterfield
Oppenheim, a distinguished professor of law and a recognized expert in
the field, and by Judge Stanley N. Barnes, a distinguished public servant

22 Congressman Wright Patman listed some of the pending antitrust proceedings in
which twenty-three of the forty-five practicing lawyers on the Attorney General's Com
mittee were representing respondents, either directly or through their firms, and some of
the past antitrust cases in which twenty-seven of them had represented respondents, either
directly or through their firms. Statement of Congressman Wright Patman before a sub
committee of the House Committee on the Judiciary, 84th Cong., 1st Sess. Appendix A
(May 10, 1955).
23 U.S. Dep't of Justice Release (mimeographed), Aug. 27, 1953, Barnes and Oppen

heim, "Organization of the Attorney General's National Committee to Study the Anti
trust Laws" 15, Statement prepared for delivery before American Bar Association, Sec
tion on Antitrust Law, Boston, Mass.

24 U.S. Dep't of Justice Release (mimeographed), June 26, 1953, "Our Antitrust Poli
cy" 7, Address by the Attorney General of the United States before the Judicial Con
ference of the Fourth Circuit, White Sulphur Springs, W. Va.
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who, despite a relatively brief acquaintance with antitrust problems,
had won the confidence of the Antitrust Division's staff and made a

creditable record in enforcing the statutes. The Committee co-chairmen
saw in the affiliation of its members no hindrance to objectivity. " 'Ob
jectivity,' " they said, "requires only that they act fairly in keeping their
minds open to persuasion in reaching conclusions in friendly interchange
of views and in considering antitrust policy through reasoning processes
applied to antitrust objectives and ascertainable facts."25 Nor did they
find in the conflicting views of the Committee members a serious obsta
cle to unanimity. The final report should reflect the thinking of the
Committee as a whole. By noting individual differences of opinion
which the study might develop, the "analysis, conclusions and recom

mendations in the Final Report will . . . crystallize an evaluation of
antitrust policy to which all members of the Committee have contrib
uted."26

The Committee's task was "to evaluate the antitrust laws in their

fundamental aspects"21�that is, to make a systematic appraisal of their
effectiveness as instruments for preserving competition. The Commit
tee was a study group, not a fact-finding body. It was not to engage in
basic research but to review and analyze the materials that research had

already made available in convenient form or that lay untapped in the
"archives of antitrust"�"administrative and judicial records and de
cisions of the federal agencies."28 From the study and thought of ex

perts, generously performing a public service, was to flow a wisdom to

guide congressmen and the courts in making the antitrust laws a more

effective instrument "to preserve American free enterprise against
monopoly and unfair competition."29
The Committee assumed its task promptly and pursued it expedi

tiously. The Committee took only a year and a half to analyze vir

tually every aspect of the antitrust statutes and to report its analysis,
conclusions, and recommendations in a 393-page monograph.30 The

25 U.S. Dep't of Justice Release (mimeographed), Aug. 27, 19S3, p. 7.
2� Id. at 12.
27 Id. at 3. (Emphasis added.)
28 Id. at 3-4.
29 Statement by President Eisenhower on the importance of the Attorney General's

Committee, quoted by Attorney General Brownell, U.S. Dep't of Justice Release (rnimeo-

graphed), June 26, 19S3, p. 11.

3� Report of the Attorney General's National Committee to Study the Antitrust Laws,

March 31, 1955 (hereinafter Antitrust Report).
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seven chapter headings indicate the scope of the Committee's inquiry.
Chapter 1 deals with "A Policy Against 'Undue Limitations on Com

petitive Conditions'�Sections 1 and 2 of the Sherman Act Generally";
chapter 2 with "'Trade or Commerce . . . with Foreign Nations'";
chapter 3 with "Mergers"; chapter 4 with "Antitrust Policy in Distribu

tion {Principally under Sections 2 and 3 of the Clayton Act)"; chapter
5 with "Patent-Antitrust Problems"; chapter 6 with "Exemptions from

Antitrust Coverage"; chapter 7 with "Economic Indicia of Competition
and Monopoly"; and chapter 8 with "Antitrust Administration and En

forcement." To have dealt with such a variety of complex problems
in as detailed a manner as did the Committee within a time so short
reflects the thoroughness with which the Committee's work must have
been organized and the persistence and industry with which it must

have been pursued. Expressing as it does the opinions of the country's
leading experts on a dynamic problem of tremendous social, political,
and economic significance, the report is entitled to the careful consid
eration of all those concerned with antitrust.

Ill

Major Shortcomings of the Report

To me the report is a disappointing document�primarily for three
reasons. First, it never really comes to grip with the "fundamental

aspects" of antitrust problems. In truth, it never quite sees them. It
deals with fragments and it deals with them in a piecemeal manner. It
is so concerned with the trees that it never sees the forest. In the dis

senting words of Rostow the report "is largely a review and restatement
of the substantive doctrines of antitrust law, together with an analysis
of the procedures through which the laws are enforced."31 Having lost

sight of its main assignment, the Committee fixed its eyes on one of
its own choosing. "The scope of this entire Report," the Committee

stated, "indeed reflects our concern with marking out, so far as possi
ble, the bounds between legal and proscribed conduct."32 The report
is likely to prove more useful as a guide to businessmen anxious to
avoid violating the statutes33 than to lawmakers seeking to improve
them.

31 Id. at 388.
32 Id. at 368. References to the Committee throughout this article are to the majority.

In some instances not noted in the text a minority dissented from the position accredited
to the Committee.

33 Of the significance of the report Blackwell Smith, a Committee member, has said:
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Second, although the report displays sweet reasonableness and gentle
tolerance in commenting on controversial antitrust issues that have come

before the courts and the Federal Trade Commission, the Committee's
recommendations if carried out would, I believe, weaken, not strengthen
the statutes. If this judgment is correct, the President's hope that the
Committee would "provide an important instrument to prepare the way
for modernizing and strengthening our laws to preserve American free

enterprise against monopoly and unfair competition"34 has not been
realized.

Finally, the Committee strove so desperately for unanimity that both
its recommendations and the minority dissents lost force and meaning.
Frequently the report presents its recommendations so casually and the
dissents so perfunctorily that the reader cannot be sure that a recom

mendation has been made or a dissent registered. Were it not for the
stubborn persistence of a few of its dissenters, Adams, Clark, Kahn,
Rostow, and especially Schwartz�all academicians�the reader might
get the impression that those who know most about antitrust problems
see them with a single eye. In truth, without reading Schwartz's sepa
rately printed dissent35 a reader is scarcely aware of the significant differ
ences of opinion the Committee's counsels generated.
"More remains to do to show how a businessman can behave so as to be entitled to a

clean bill of health, but this Report is a great step forward." Trade Practice Bulletin,
May 1955, p. 8. (Emphasis in the original.)

34 See note 29 supra.
35 Schwartz's dissenting opinion states in the preface to the privately published edition

that it was printed independently "because the Co-Chairmen of the Committee refused
to publish it as submitted ... on the ground that other committee members were con

tent to have their differences noted at particular points in the Report. [The Report] does
not fairly present the views of those who differ with its basic philosophy." Adams, Clark,
Kahn, and Stigler, four of the eight economists on the Committee, and Rostow and Rob

inson, lawyers, expressed concurrence with either major segments of Schwartz's dissent
or its central thesis: "that the Report inadequately deals with the problem of Bigness
and that most of the specific recommendations tend to weaken rather than strengthen
the antitrust laws." Ibid. In addition to the private printing, Schwartz's dissent appears
at 1 Antitrust Bulletin 37 (1955).
Rostow also objected to the co-chairmen's decision to paraphrase and leave unidentified

many dissents from majority opinions. On March 23, 1955, he wired the Attorney Gen
eral: "I must vehemently protest recent attempts ... to interfere with the right of mem
bers of the Attorney General's Anti-trust Committee to express dissent in their own

language and form. I regard this policy as not only unprecedented in the procedure of public
bodies and unwise in itself but a breach of faith so far as the Committee is concerned."
Hearings before Antitrust Subcommittee of House Committee on the Judiciary, 84th Cong.,
1st Sess. 1873 (1955).
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IV

Fundamental Aspects of Antitrust

The Attorney General in establishing the Committee asked it to study
the antitrust laws in their fundamental aspects. What are they? Al

though differing in the means of attaining it, the several antitrust laws
have as a basic objective the preservation of a competitive economy.
The lawmakers who enacted the Sherman Act, and the plain folk they
represented, were not schooled in the intricacies of economic theory.
But they were not blind to the realities of economic life, and they held
common-sense ideas that were the counterpart of the esoteric theories.

They favored an economy in which economic activity was controlled by
the market. They were skeptical of the concentration of economic

power, and they were troubled by the means used by the trusts of their

day in achieving it. Schooled in the realities of an egalitarian society,
they feared that vast aggregations of capital circumscribed individual

opportunity, and they saw something of the political implications of an
economic order dominated by a few large concerns. What the plain
people saw then not all economists are blind to now. While economists
now look to effective or workable rather than pure competition to regu
late economic activity, most of them would recognize as effective only
that kind of competition in which resources are allocated in response to

independent decisions of rival business firms, none of whom has any con

siderable power over the market. Most economists today would recog
nize, as did their professional predecessors, that a competitive society
tends to maximize individual liberty and that liberty in political affairs
is a counterpart of liberty in economic affairs. In favoring regulation
of economic activity by the market rather than by men, they recognize
that an ever increasing concentration of economic power leads to the
coalescence of economic and political power and to the loss of individu
al liberty in both spheres.
Most economists would subscribe to these ideas, and they are relevant

to the study of the antitrust laws in their fundamental aspects. I have
said that the Committee never got around to them. What is the evi
dence? It did not consider the vast changes in industrial structure that
have occurred since the enactment of the Sherman Act�and the signifi
cance of these changes to the functioning of markets�nor did it con
sider the relationship of the law and its interpretation to these changes.
The majority apparently were oblivious of the Great Combination Move
ment of the turn of the century, the less spectacular merger movement
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of the 1920's, and the merger movement now taking place. In truth, the
majority nowhere used the term merger movement nor discussed the
phenomenon.
The Rule of Reason
One result of this omission is a failure to appreciate the significance

of the rule of reason as laid down in the 1911 Standard Oil and Ameri
can Tobacco cases36 and as applied for three decades thereafter. The
Sherman Act was designed to maintain an industrial structure consistent
with competition by two means: it outlawed all combinations that re

strain trade and it outlawed all efforts to monopolize any part of the
domestic or foreign commerce. The all-encompassing language of section
1 apparently reflects an intent by Congress to go as far as it could,
within its jurisdiction over interstate commerce, to outlaw all combina
tions that restrict competition.37 Nothing in the congressional debates
suggests that congressmen considered a partial monopoly less reprehen
sible than a complete one or wished to distinguish between a com

bination that restrains competition and one that restrains it unduly. The
statute struck down all combinations that restrict competition. The
term combination is an all-inclusive one aimed at industrial consolida
tions and mergers of business rivals whether in the form of trusts or

otherwise. But nothing in the law nor in the debates that shaped
it indicates any congressional intent to prohibit business firms from con

solidating in the interests of efficiency or to avoid bankruptcy, unless

they thereby obtain power over the market. In short, the Sherman Act
sanctions an industrial structure in which the market controls business

decisions, rather than one in which business decisions control the market.

Sherman Act Fails to Prevent Industrial Concentration
Most students of the antitrust laws and their administration recog

nize that the Supreme Court's ruling in the E. C. Knight case38 sparked
the Combination Movement of 1897-1904, and although economists still
are debating the motives and precise consequences of this movement,39

36 Standard Oil Co. v. United States, 221 U.S. 1 (1911) ; United States v. American

Tobacco Co., 221 U.S. 106 (1911).
37 For a fuller exposition of this thesis and the ideas that follow in the paragraph,

see Stocking, The Rule of Reason, Workable Competition, and Monopoly, 64 Yale LJ.
1107, 1117-20 (19SS).

38 United States v. E. C. Knight Co., 1S6 U.S. 1 (189S).
39 Markham, Survey of the Evidence and Findings on Mergers, in Business Concentra

tion and Price Policy 141, 154-67 (National Bureau of Economic Research report 1955).
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few would argue that it did not increase industrial concentration or

create an industrial structure less compatible with effective competition
than the structure it replaced. Few would deny that it was the sort of

movement the Sherman Act had been designed to forestall. Certainly
those close to it recognized it as such.40 Students of industrial history
will probably agree that the act aimed to forestall such mergers as the
American Sugar Refining Company, a consolidation of business rivals
that in 1895 accounted for 98 per cent of the refined sugar capacity
of the country, the Standard Oil Company of New Jersey with its vir

tually complete control of pipelines, refineries, and market outlets, the
American Can Company, a consolidation of over a hundred business
rivals controlling 90 per cent or more of the industry, United States
Steel Corporation, International Harvester Company, United Shoe Ma

chinery Company, and American Tobacco Company. No economic his
torian can easily escape the conclusion that by 1911 the Sherman Act
had largely failed in its purpose.
The Attorney General's Committee ignored these fundamental aspects

of the antitrust problem. It failed to see that the rule of reason in effect
validated the Great Combination Movement and laid a legal basis for
the merger movement of the 1920's. The rule of reason placed outside
the reach of the Sherman Act any combination that falls short of

monopoly within the meaning of section 2 unless it has been persistently
guilty of predatory acts.41 Section 2 does not define monopolizing, it
merely prohibits it, but from the 1920 Steel case42 to Aluminum*3 the
courts have emphasized the fact that mere size is no offense. In the
Steel case the Supreme Court put it this way: "[T]he law does not make
mere size an offense or the existence of unexerted power an offense. It
. . . requires overt acts . . . ."44 The Steel Corporation had combined
some 180 independent steelmaking firms, and two of the four district
court judges found that it had been organized to monopolize the making
and selling of steel.45 The district court estimated that at the outset

40 See note 3 supra.
41 For an exposition of this thesis see Stocking, The Rule of Reason, Workable Com

petition, and Monopoly, 64 Yale LJ. 1107, 1120-25 (1955).
42 United States v. U.S. Steel Corp., 251 U.S. 417 (1920).
43 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945).
44 United States v. U.S. Steel Corp., 251 U.S. 417, 451 (1920).
45 Judge Woolley, with whose opinion Judge Hunt concurred, said: "I am of opinion

that the circumstances which led up to and surrounded the organization of the Steel
Corporation show that those who organized the Steel Corporation intended it to monopo-
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the Steel Corporation accounted for from 80 to 95 per cent of the coun

try's major steel products,46 but this the court found not enough to give
the corporation control of the market�a conclusion for which the court

found support in the corporation's participation at times in various pool
ing arrangements designed to eliminate competition in the sale of certain
steel products. Since the Steel Corporation had discontinued these con

spiratorial arrangements and had not resorted to predatory practices
of the sort made notorious by the Standard Oil and American Tobacco

Companies, the court ruled, and the Supreme Court affirmed that, de

spite its size, it had violated neither section 1 nor section 2f of the Sher
man Act. In accepting the Supreme Court's interpretation of section 1
the Attorney General's Committee placed its blessing on a rule of reason
that gives legal status to any combination that falls short of monopoly's
undefined boundary. The Committee has not been helpful in drawing
the boundary. Delimiting monopoly is not easy, and Judge Hand in
the Aluminum case has not helped. He said that ninety per cent of

output "is enough to constitute a monopoly; it is doubtful whether

sixty or sixty-four per cent would be enough; and certainly thirty-three
per cent is not."47 As the Committee noted, the Supreme Court has

qualified Judge Hand's rule of thumb. In the Columbia Steel case it
said: "We do not undertake to prescribe any set of percentage figures
by which to measure the reasonableness of a corporation's enlargement
of its activities by the purchase of the assets of a competitor. The rela
tive effect of percentage command of a market varies with the setting
in which that factor is placed."**

lize and unduly restrain trade." United States v. United States Steel Corporation, 223

Fed. 55, 171 (D.N.J. 1915). Judge Buffington, with whose opinion Judge McPherson

concurred, found that the corporation was a natural consummation of the tendencies of

the industry arising from "the metallurgical method of making steel and the physical
method of handling it." 223 Fed. at 117. The Supreme Court after paraphrasing both

opinions said: "The opinions indicate that the evidence admits of different deductions

as to the genesis of the Corporation and the purpose of its organizers . . . and we concur

in the main with that of Judges Woolley and Hunt." United States v. U.S. Steel Corp.,
251 U.S. 417, 442 (1920).

4� United States v. United States Steel Corporation, 223 Fed. 55, 167 (D.N.J. 1915).
Handler says this figure seems much too high and that most writers put it at about

60 or 70 per cent. Handler, Industrial Mergers and the Anti-Trust Laws, 32 Col. L.

Rev. 179, 220 (1932).
47 United States v. Aluminum Co. of America, 148 F.2d 416, 424 (2d Cir. 1945).
48 United States v. Columbia Steel Co., 334 U.S. 495, 527-28 (1948). (Emphasis added

by the Committee, Antitrust Report 49.)
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"These guides, while necessarily indefinite," the Committee found
"nonetheless helpful."49 I find them, when coupled with the rule of

reason, an invitation to merger, and apparently businessmen have seen

in them a similar invitation. They have contributed to the creation and
maintenance of an industrial structure in which effective competition
becomes less certain and more difficult; for industrial structure may
condition business conduct and business conduct may condition indus
trial performance. It was the structure of the canmaking industry that
made it possible for American Can Company over more than a quarter
of a century to obtain secret rebates in the purchase of tin plate and to
tie the price of tin cans to the published price of tin plate, to become
the industry's price leader, and to discriminate among its customers in

selling cans.50 It was the structure of the steel industry�with one firm

accounting for from one-third to two-thirds of the country's steel ingot
capacity and a half-dozen firms for from 80 to 90 per cent of it through
out the last fifty years51�that made basing point pricing, price lead
ership, and the uniform pricing of "extras" reasonably effective devices
for stabilizing steel prices and lessening the rigor of competition.52 In
dustrial structure may transform "conscious parallelism of action" from
an elusive abstraction to a sound business practice.53

V

Section 7 of the Clayton Act

Congress has recognized what the Committee ignored: the significance
of industrial concentration to the growth of monopoly. Congress con

cluded as early as 1914 that something more than the Sherman Act

49 Antitrust Report 49.
50 Stocking, The Rule of Reason, Workable Competition, and Monopoly, 64 Yale L.J.

1107, 1147-59, especially 1148, 1152-53 (1955). For an economic analysis of the can indus
try, see Hession, Competition in the Metal Food Container Industry 1916-1946 passim
(1948); Hession, The Tin Can Industry, in The Structure of American Industry 411-28

(Adams, ed., rev. ed. 1954). Calling attention to the significance of structure is not to deny
that business practices may contribute to the shaping of structure. As Hession pointed out,
price stabilization and price leadership after 1916 contributed to the development of a

duopolistic structure in canmaking. Id. at 427-28.
61 Stocking, Basing Point Pricing and Regional Development 20-22 (1954) ; Stocking,

The Rule of Reason, Workable Competition, and Monopoly, 64 Yale L.J. 1107, 1124 1129
(1955).
52 Ibid.
33 "Conscious parallelism" the Committee regarded as a phrase of "uncertain meaning

and legal significance." Antitrust Report 36.
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was necessary "to prevent monopolies and unwarranted mergers which
would substantially lessen competition."54 The failure of the Sherman
Act to forestall the Great Combination Movement prompted enactment

of section 7 of the Clayton Act. Congressmen believed that the hold

ing company, first legalized by New Jersey, was the instrument that
made the combination movement feasible. The House Committee on the

Judiciary, in reporting on the proposal to outlaw the acquisition by one

company of stock in another company where such acquisition might
substantially lessen competition between the two companies or tend to

create a monopoly, aimed at limiting the power of this instrument. Con

ceding the primary purpose of a holding company to be the holding of
stock in another company, the Judiciary Committee regarded it as

an abomination and ... a mere incorporated form of the old-fashioned trust. . . .

.... [E]xperience has taught us that the "holding company" ... no longer
serves any purpose that is helpful to either business or the community at large when
it is operated purely as a "holding company." Section 8 [later to become section 7]
is intended to eliminate this evil . . . .B5

Section 7's Objective
The Attorney General's Committee recognized what all students of

antitrust know, that section 7 failed to achieve its objective. Court in

terpretations,58 "many felt, frustrated apparent Congressional design
and, as a result, Section 7 fell short of its intended purpose to stop in
its incipiency undue concentration of economic power or monopoly."57
Awareness by Congress of the failure of section 7 led to the 1950 Celler
amendment.58 The Committee approved its objectives.59 But in analyz
ing its provisions and discussing the proper standards for administering

54 H.R. Rep. No. H91, 81st Cong., 1st Sess. 3 (1949). The House Committee on the

Judiciary, in reporting on H.R. 2734 (which became the Celler Anti-Merger Act of

19S0), reviewed the economic background of � 7 of the Clayton Act.
55 H.R. Rep. No. 627, 63d Cong., 2d Sess. 17 (1914).
56 E.g., Arrow-Hart & H. Co. v. Comm'n, 291 U.S. 587 (1934) ; Internal. Shoe Co.

v. Comm'n, 280 U.S. 291 (1930) ; Fed. Trade Com. v. Western Meat Co., 272 U.S. 554

(1926); United States v. Republic Steel Corporation, 11 F. Supp. 117 (ND. Ohio 1935).
57 Antitrust Report 117.
58 64 Stat. 1125 (1950), 15 U.S.C. � 18 (1952).
59 In commenting on the courts' role in narrowing the application of � 7 and on the

limitations of Sherman Act � 1 as interpreted in Columbia Steel in curbing mergers, the

Committee said: "This background immediately preceding amended Section 7 discloses

the apparent Congressional objective of establishing more effective rules against mergers.

The Committee believes that this intention provides the main guide to the administrative

and judicial construction of that provision." Antitrust Report 117.
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it, the Committee failed to consider amended section 7 in its "funda
mental aspects." Both Senate and House committee reports on the pro

posed amendment to section 7 make it clear that the objective of the

amendment was to prevent further concentration in industry. The Sen
ate Committee on the Judiciary put it this way: "The purpose of the

proposed bill, H.R. 2734, is to limit future increases in the level of eco
nomic concentration resulting from corporate mergers and acquisi
tions."60 The House Committee on the Judiciary considered the prob
lem in greater detail. It recognized that the "level of economic concen

tration in the American economy is high."61 It alleged that "the long-
term trend of concentration has been steadily upward. . . . This long-
term rise in concentration is due in considerable part to the external

expansion of business through mergers, acquisitions, and consolida
tions."62 Although the Attorney General's Committee did not concern

itself with the extent or direction of industrial concentration or its

causes, I doubt that any of its members would challenge the House Ju
diciary Committee's conclusion that industrial concentration is high.
Adelman, a member of the Attorney General's Committee, demonstrated
the truth of this generalization in his study of the measurement of in
dustrial concentration. He estimated that in 1947 the two hundred
largest nonfinancial corporations, constituting less than one-twentieth
of 1 per cent of all corporations, held approximately 40 per cent of all
corporate assets and approximately 24 per cent of all national income-
producing wealth.63

Is Industrial Concentration Increasing?
The Attorney General's Committee might have challenged the House

Judiciary Committee's finding that industrial concentration had steadily
increased. Adelman, who recognized that the Great Combination Move
ment at the turn of the century and the lesser movement of the 1920's
increased industrial concentration, after carefully analyzing developments
between 1931 and 1947 cautiously concluded that a "strong and continu
ing tendency since 1931 to greater concentration in manufacturing . . .

probably does not exist."64 A more recent Federal Trade Commission

60 Sen. Rep. No. 1775, 81st Cong., 2d Sess. 3 (1950).
61 H.R. Rep. No. 1191, 81st Cong., 1st Sess. 2 (1949).
62 Ibid.
63 Adelman, The Measurement of Industrial Concentration, 33 Rev. Econ. Stat. 269,

277 (1951).
64 Id. at 290.
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study indicated that since 1949 "the pace of important mergers and ac

quisitions has been rising; in 1954 the number reported in financial
manuals was three times that of 1949, and just slightly less than the
number reported for each of the years 1946 and 1947 when merger ac

tivity reached a postwar peak."65 And even Adelman, who has alleged
that the merger movement of 1940-47 existed only "in some people's fer
tile imagination," is imaginative enough to concede that we are "proba
bly" in the midst of "a real, not a fictitious merger movement . . . right
now."66 In 1954 the Federal Trade Commission reported that industrial
concentration as measured by changes in the total value of shipments of
all manufacturing industries accounted for by the two hundred largest
manufacturing firms had increased from 37.7 per cent to 40.5 per cent,
or by 2.8 per cent, between 1935 and 1950.67 The evidence clearly indi
cates that a merger movement is now taking place.

Influence of Mergers on Industrial Structure

On the influence of mergers on contemporary industrial structure,
opinions differ. Weston, after analyzing the growth of 74 large firms
in 22 industries from date of organization to 1948, each with a high
concentration ratio, concluded:
Approximately one-fourth of the growth of the 74 firms studied was directly ac

counted for by mergers. ... At least 70 per cent of the firms studied grew by inter
nal expansion to the extent of more than half of their total growth. . . . For only
a small proportion of the firms does external growth represent a high percentage of
total growth. The direct effect of mergers on the absolute size of large firms

appears to have been small.68

Although Weston's calculations reveal that mergers have played a

substantial role69 in the growth of contemporary industrial giants, for
65 Federal Trade Commission, Report on Corporate Mergers and Acquisitions 2 (May

1955).
66 Adelman, General Comment on the Schwartz Dissent, 1 Antitrust Bulletin 71, 74

(1955). (Emphasis added.) Adelman defines a merger movement as one in which mergers
increase the degree of concentration in the economy. Id. at 73.

67 Federal Trade Commission, Report on Changes in Concentration in Manufacturing,
1935 to 1947 and 1950, 17 (1954).
In its study of corporate mergers and acquisitions, supra note 65, at 2, 6, the Federal

Trade Commission found that during the 1948-54 period companies with assets of

$10,000,000 or more accounted for nearly two-thirds of the acquisitions recorded; and

that between January 1951 and July 1954 one-fifth of the acquisitions recorded were

made by companies with assets of $50,000,000 or more.

6S Weston, The Role of Mergers in the Growth of Large Firms 30 (1953).
69 Weston's own figures in my judgment belie his conclusion that "the direct effect of



1955] The Attorney General's Committee's Report 19

two reasons they understate rather than overstate the influence of mer

gers. In the first place, Weston's analysis does not take account of the

indirect effects a merger may have on the rate of a firm's growth. The

power of a combination to grow is made up of the power of each previ
ously independent unit to grow, plus or minus such accelerating or re

tarding influence as the combination exerts on the rate of growth. Al

though a large part of the absolute size of many contemporary oli

gopolies is directly ascribable to internal growth, if the mergers that

compose them had not taken place the assets of the separate companies
might conceivably have shown a rate of growth comparable to that of
the combinations. Assets as large as those today under the control of
a single firm might have been under the control of as many companies
as went into a particular merger. More important, in the absence of
an oligopolistic industrial structure created by mergers, entry into an

industry might have been easier and its growth might have been shared

by a larger number of firms.
In the second place, Weston's analysis overlooks the influence that

World War II has exerted on the internal growth of large firms. The

significance of mergers in explaining the size of the modern industrial

giants is obscured by Weston's having made his calculations between

only two dates�the date of the firm's origin (or the first year for which
data were available) and 1948. Had he made similar calculations to
determine the role of mergers in the size of his 74 firms as of 1940,
before a government spending program and inflation had swollen both
the physical assets and the capitalization of nearly all firms, he would
have found that external growth (growth by acquisition) constituted a

much larger percentage of his firms' total growth. Such a calculation
based on data obtained from Weston's work sheets70 has revealed that
external growth represented 54.9 per cent of the total growth of 73 of
the firms he studied. In some instances the figures were strikingly high
er. The United States Steel Corporation's assets acquired by mergers
through 1940 represented approximately 100 per cent of its total 1940
assets.71 The Republic Steel Corporation's assets acquired by merger

mergers on the absolute size of large firms appears to have been small." Ibid. One-fourth
of total growth is a substantial proportion.

70 Weston has made his work sheets available to all students who request them. James
Mack Folsom, a graduate student at Vanderbilt, made the calculations referred to in the
text.

71 Weston used three methods for calculating external growth: (1) He treated initial
assets as representing wholly external growth. These plus assets subsequently acquired by
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through 1940 represented 92.6 per cent of its total 1940 assets. Corn
Products Refining Company's assets as of 1940 acquired by merger rep
resented 82.5 per cent of its total assets. National Distillers Product
Corporation's assets acquired by merger represented 80 per cent of its
total 1940 assets; American Tobacco's represented 78.5 per cent; Jones
& Laughlin Steel Corporation's, 74.4 per cent; Chrysler Corporation's,
71.6 per cent; Standard Oil of Indiana's, 65.6 per cent; and Bethlehem
Steel Corporation's, 60.2 per cent.
These calculations support the generalization, which a broader study

of industrial history justifies, that mergers have played a vital and sub
stantial role in creating industry's oligopolistic structure. Contemporary
mergers, though less dramatic than those of half a century ago, are no

doubt helping to preserve it.

Apparently the House Committee on the Judiciary was correct in two
of the assumptions it made in concluding that section 7 needed amend
ing: industrial concentration is high; mergers have made it high.
Whether or not it was correct in finding that concentration was on the
increase at the time it made its report, that observation is appropriate
to the present time.

Committee Overlooks Fundamentals

In dealing with section 7 as amended, what did the Attorney Gen
eral's Committee have to say about these matters? Not much. The
Committee recognized, of course, that Congress intended through
amended section 7 "to strike down some mergers beyond the reach of
the Sherman Act";72 or, as the Senate committee report put it, "to cope
with monopolistic tendencies in their incipiency and well before they
have attained such effects as would justify a Sherman Act proceed-

mergers represented a firm's total external growth. Assets of the terminal year repre
sented total growth. (2) He treated initial assets as a base from which to calculate in

ternal and external growth, the difference between total assets at the end of the period
and initial assets constituting total growth. Acquisitions subsequent to the initial year

constituted external growth. (3) He treated initial assets as a separate component of

growth, neither internal nor external. Subsequent acquisitions constituted external growth;
assets of the terminal year constituted total growth. With the external growth derived

by each method he calculated the percentage of total growth it represented. The per

centages given in the text are derived by Weston's first method (but, as explained, with
1940 instead of 1948 as the terminal year) because most of the firms discussed originated
through mergers.
w Antitrust Report 117.
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ing."73 From a consideration of similar remarks by the House commit
tee the Attorney General's Committee concluded that section 7 "requires
findings and conclusions, not of actual anticompetitive effects, but mere
ly of a reasonable probability of a substantial lessening of competition
or tendency toward monopoly."74 The Committee's concern was not with

the several merger movements that have characterized American indus

try during the last half-century or so or with whither they may be head

ing, but with the statutory tests the Federal Trade Commission and the
courts should apply in determining the legality of any particular mer

ger. It concluded that the statutory standards require findings on two

questions: (1) What is the relevant market in which the merged firms
sell their products? (2) What prospective anticompetitive effects must

be shown in order to justify finding the substantial lessening of com

petition or tendency toward monopoly prohibited by section 7? In con

sidering these questions the Committee examined what the courts have
said in the Transamerica and Benrus cases75 and what the Federal Trade
Commission has said in the Pillsbury case.76 Noting with approval the
courts' and the Commission's findings in these cases, the Attorney Gen
eral's Committee summed up as follows:

[M]ergers are a common form of growth; they may lessen, increase, or have no

effect upon competition. A merger as such involves no necessary connotations of

coercion, dominance, or lack of effective competitive pressures. In addition, mer

gers may ease from the market companies which have failed in the competitive
struggle and thus prevent potential bankruptcies.77 Finally they may spur operating

73 Sen. Rep. No. 177S, 81st Cong., 2d Sess. 4-5 (1950).
74 Antitrust Report 118. (Emphasis by the Committee.)
75 Transamerica Corp. v. Board of Governors, 206 F.2d 163 (3d Cir.), cert, denied,

346 U.S. 901 (1953) ; Hamilton Watch Co. v. Benrus Watch Co., 114 F. Supp. 307

(D. Conn.), aff'd, 206 F.2d 738 (2d Cir. 1953).
7� Pillsbury Mills, Inc., F.T.C. Dkt. 6000 (1953). The Commission charged that

Pillsbury had violated � 7 as amended by acquiring the assets of Ballard and Ballard
Co. and Duff's Baking Mix Division of the American Home Products Corp. The record
showed that these acquisitions increased its share of the Southeast market for bakery
mixes from 22.7 per cent to 44.9 per cent and gave it first place in the national market,
with 23 instead of 16 per cent of the industry. (Commission's opinion, mimeographed,
p. 5.) After a hearing the Commission's trial examiner dismissed the complaint, ruling
that the evidence did not support its allegations. The Commission reversed and re

manded for further consideration, in an opinion that stated for the first time its con

ception of the economic analysis required to establish a � 7 case.

77 In interpreting � 7 neither the Supreme Court, nor Congress, nor the Attor

ney General's Committee accepted the cruel logic of the competitive process. In Inter
national Shoe Co. v. Comm'n, 280 U.S. 291 (1930), the Supreme Court reversed both
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economies by spreading overhead costs or enabling improved technology or manage
ment.78

That not all mergers affect competition adversely will seem a reason

able conclusion to most students of industrial concentration. Separat
ing the sheep from the goats under the Clayton Act, which is no easy
task, falls to the Commission and the courts. They do it on a case-by-
case basis. The Attorney General's Committee made some helpful sug
gestions as to how these agencies may determine the probable economic

consequences of a merger. They should study "(1) the character of the

acquiring and the acquired company, (2) the characteristics of the
markets affected, (3) immediate changes in the size and competitive
range of the acquiring company and in the adjustments of other com

panies operating in the markets directly affected, and (4) probable long-
range differences that the acquisitions may make for companies actually
or potentially operating in these markets."79 In short, the task calls for

thorough economic analysis, broad in scope and comprehensive in detail,
and, according to the Committee, as the Pillsbury case suggests, "no

the Federal Trade Commission and the court of appeals to rule that International Shoe's

acquisition of another shoe company did not violate old � 7 for two reasons: the
markets reached by the two companies were not the same, and the acquired company faced

probable bankruptcy. The House and Senate committee reports on H.R. 2734, which
became the Celler Anti-Merger Act of 1950, ignored the Supreme Court's basic finding
of no substantial competition between the acquiring and acquired companies and inter

preted International Shoe as disposing of the objection "that a corporation in bankrupt
or failing condition might not be allowed to sell to a competitor. ... It is well settled

that the Clayton Act does not apply in bankruptcy or receivership cases." Sen. Rep.
No. 177S, 81st Cong., 2d Sess. 7 (1950). See H.R. Rep. No. 1191, 81st Cong., 1st Sess.

6 (1949). The Attorney General's Committee accepted this distortion of International
Shoe and pointed out that proof of an acquired firm's probable business failure may be

"the only rebuttal to the basic market facts" and is a defense "preserved by explicit ref

erences in the legislative history." Antitrust Report 123.

Competition involves risk-taking, and neither the theory nor the practice of competi
tion promises that no firms will fall by the wayside. In truth, the economic allocation

of resources in response to constantly changing consumer demands, new sources of sup

ply, or advancing technology can scarcely be effected without some bankruptcies. The

obligation of a society committed to competition is to create an environment favorable

to the shift of resources, not to legalize mergers that may retard the shift and make

competition less effective. This is not to argue that when a profitable firm acquires one

near bankruptcy, competition is necessarily adversely affected; it is to argue that if com

petition is adversely affected, saving a firm from bankruptcy may be a high price to

pay.
78 Antitrust Report 124-25.
7� Id. at 125. (Emphasis by the Committee.)
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one pattern of proof can meet the requirements of all cases."80 Each is

a separate problem. Both the chairman of the Federal Trade Commis
sion and the former acting director of its Bureau of Economics had

already declared that the Commission proposed to make just this work
manlike approach in grappling with section 7.81

Recommended Procedure Will Defeat Purposes of Amended Section 7

That the Federal Trade Commission is applying the rule of reason

and the principle of workable competition in its approach to the mer

ger problem, a procedure that the Attorney General's Committee recom

mended, will be gratifying to some economists. This procedure not only
makes for thoroughness in inquiry and reasonableness in judgment, but
it will enlist the services of more economists in Government. As Chair
man Howrey said, "FTC needs specialists to gather facts and ... it
needs economic as well as legal experts to analyze and evaluate those
facts."82 But it will also need time, and a lot of it. When the job is
done for any one merger it will have to be done again for any other.
Almost five years have elapsed since Congress amended section 7, and
the Federal Trade Commission has adjudicated not a single merger
case.83

so Id. at 123.
81 Chairman Howrey said: "[Ejxcept where the Supreme Court or Congress has di

rected otherwise, the Commission should determine competitive effects by examination,
analysis and evaluation of relevant market facts." Only by such a procedure can "the
forward march of the per se doctrine ... be halted." Trade Practice Bulletin, July 1954,
p. 1. Markham, the Commission's acting chief economist in 1954, in pointing out that
some mergers are designed to influence the market and eliminate competition while others

may be due to "a host of other business motives" and have "scarcely any observable
effect on competition," declared: "Only a serious economic analysis that considers all
the relevant facts is likely to separate the former from the latter." Trade Practice Bul

letin, Aug. 1954, p. 7.
82 Howrey, Speech before Texas Bar Association, quoted in Trade Practice Bulletin,

Aug. 1954, p. 3.
83 Available sources disclose only four accomplishments by the Commission under

amended � 7 to date. It has remanded the Pillsbury case for further hearings and
in doing so has said that � 7 requires "a case-by-case examination of all relevant
factors" in terms so broad that Commissioner Mead feared that they would invite the
inclusion of "remotely relevant economic evidence which is unnecessary for a deter
mination of the issues." Pillsbury Mills, Inc., F.T.C. Dkt. 6000 (1953), p. 9; FTC Re
lease (mimeographed), Jan. 18, 1954, p. 1. It has issued complaints in three other � 7

proceedings: Farm Journal, Inc., F.T.C. Dkt. 6388 (June 30, 1955) ; Crown Zellerbach

Corp., F.T.C. Dkt. 6180 (Feb. 15, 1954) ; Luria Brothers & Co., F.T.C. Dkt. 6156 (Jan.
19, 1954).
Since 1951 the Department of Justice has filed numerous consent decrees in which re-
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Moreover, section 7 of the Clayton Act carries no effective penalty
for noncompliance. For example, should the Federal Trade Commission

eventually find that Pillsbury Mills violated the statute, it would pre
sumably order Pillsbury to rid itself of the acquired property. Pillsbury
could then appeal to the courts, with the likelihood that months if not

years would elapse before the higher court rendered a decision. If the

Supreme Court should sustain the Federal Trade Commission, Pillsbury
would then be under penalty to comply with the Commission's orders.
How would Pillsbury comply? Since no case has been adjudicated, this
is not clear; but if past experience in divestiture proceedings is a guide,
Pillsbury might create a new corporation whose stock it would turn over

to its own stockholders and to which it would assign the Ballard and
Ballard and Duff assets.84 Under such an arrangement Pillsbury would
be none the worse for having transgressed the law, and the public would
be no better off for Pillsbury's having belatedly complied with it. If

Pillsbury's acquisition of two substantial competitors has tended to less
en competition and create a monopoly, the community of interest be
tween Pillsbury and the new corporation may have a similar effect. The
worst penalty a company that violates the statute is likely to suffer is
the inconvenience of disposing of the acquired properties. Meanwhile
it will have been enriched by whatever valuable experience or know-
how or profit-earning capacity the acquired company may have

brought it.
Clearly, administering amended section 7 in accordance with the rule of

reason and the principle of workable competition is unlikely to achieve the

spondents have agreed not to acquire the stock or assets of competing firms, but it has
not yet brought a � 7 case to trial, and the law's clarification by judicial construc

tion lags correspondingly. As of September 8 the Department had instituted only four

� 7 actions in 195S�against Schenley Industries, Inc., General Shoe Corp., Hilton

Hotels Corp., and Minute Maid Corp. (the last was settled by a consent decree Sep
tember 7). Private litigants have been more aggressive in obtaining court decisions
on mergers, with two to their credit, but in one case the court dismissed the petition on

the ground that competition in the market of the relevant product was not affected.

Fargo Glass & Paint Co. v. Globe American Corp., 101 F. Supp. 460 (N.D. 111. 1951),
rev'd, 201 F.2d 534 (7th Cir.), cert, denied, 345 U.S. 942 (1953). In the other case the

opinion was based on a preliminary hearing, not a full trial. Hamilton Watch Co. v.

Benrus Watch Co., 114 F. Supp. 307 (D. Conn.), aff'd, 206 F.2d 738 (2d Cir. 1953).
84 See description of the Commission's complaint, note 76 supra. If Pillsbury is even

tually found to have violated the statute, I do not mean to imply censure of it for not

having complied with a statute for which standards of compliance have not been for

mulated.
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goal that Congress set for it: the prevention of further concentration.
Available facts indicate that mergers have recently accelerated, and

nothing the Federal Trade Commission has done or seems likely to do

gives any promise of halting the movement. The horse will have been
stolen long before the stable door is locked. And under the statute there
seems no way of locking stable doors generally.
This analysis suggests that the Attorney General's Committee looked

at relatively insignificant aspects of section 7 while overlooking funda
mentals and recommended a procedure that will defeat the intent of the
law. It may be that Congress erred in assuming that industrial concen
tration is a problem, but if so the Committee had an obligation to say
as much. It may be, granting it is a problem, that the Federal Trade
Commission and the courts are doing all they reasonably might be ex

pected to do under the law. That is to say, it may be that the law is
inadequate to cope with the problem. If so, the Committee had an obli
gation to say so. But on these matters the Committee is silent. Only
Schwartz and his companion dissenters seemed to recognize industrial
concentration as a problem.

VI

Trade Association Activities

In discussing trade association activities the Committee was no more

discerning or helpful than in discussing mergers. It endorsed the rule
of reason in dealing with them: "Antitrust requires distinguishing con

structive trade association activities operating to promote competition
from those which unduly limit competition among members or with out
siders,"85 but it offered no standard for judging effects on competition
other than a noncommittal comment on the leading Supreme Court trade
association cases: "These cases present the issue of whether the de
fendants' plan, its purpose or effect, limits price competition and whether
the defendants have enough market power to achieve this result."** The
Committee then gave a brief statement of the decisions in the Hardwood
Lumber*'' Linseed Oil** Maple Flooring,� Cement Manufacturers�

85 Antitrust Report 17. (Emphasis added.)
86 Id. at 18. (Emphasis added.)
87 American Column Co. v. United States, 257 U.S. 377 (1921).
88 United States v. American Oil Co., 262 U.S. 371 (1923).
89 Maple Flooring Assn. v. United States, 268 U.S. 563 (1925).
90 Cement Mfrs. Assn. v. United States, 268 U.S. 588 (1925).
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Sugar Institute,91 and Cement Institute92 cases, accepting without ques
tion the Supreme Court's view of each case.93
The Committee's concern with the legality of specific practices�with

distinguishing between "the permissible limits and the prohibited fea
tures of statistical activities"94�led it to neglect the historical back
ground and economic significance of trade association market-reporting
activities. It seemed unaware of the doctrines promulgated in 1912 by
Arthur Jerome Eddy in his The New Competition and of the role they
played in uniting business rivals in co-operative associations designed to

bring market forces under collective control. It ignored the NRA experi
ment in industrial self-government, which encouraged and legalized asso

ciated activities to lessen the rigor of competition, and the aftermath of
restrictive trade association activities that permeated the economy in
the late 1930's.95 It disregarded the TNEC study,96 which admirably

91 Sugar Institute v. United States, 297 U.S. 553 (1936).
92 Federal Trade Comm'n v. Cement Institute, 333 U.S. 683 (1948).
93 For an analysis of these highly incongruous opinions when measured by a uniform

economic standard, see Stocking, The Rule of Reason, Workable Competition, and the
Legality of Trade Association Activities, 21 U. Chi. L. Rev. 527 (1954).

94 Antitrust Report 18.
95 Salt Producers Association, 34 F.T.C. 38 (1941), modified and aff'd, 134 F.2d 354

(7th Cir. 1943); United States Maltsters Asso., 35 F.T.C. 797 (1942), order modified,
37 F.T.C. 342 (1943), aff'd, 152 F.2d 161 (7th Cir. 1945); Milk and Ice Cream Can In

stitute, 37 F.T.C. 419 (1943), aff'd, 152 F.2d 478 (7th Cir. 1946) ; National Crepe Paper
Asso. of America, 38 F.T.C. 282 (1944), aff'd sub nom. Fort Howard Paper Co. v. Fed
eral Trade Com'n, 156 F.2d 899 (7th Cir. 1946) ; Tag Manufacturers Institute, 43 F.T.C.
499 (1947), rev'd, 174 F.2d 452 (1st Cir. 1949). The court of appeals reversed the Com
mission's decision in Tag Manufacturers Institute and the Commission did not seek re

view by the Supreme Court, but a thorough analysis of the evidence has convinced me

that the trade association's program was designed not to permit business rivals to make

independent informed decisions in pricing their products, but to insure that informed
collaborators would price alike. Stocking, supra note 93, at 590-610.

96 Pearce, Trade Association Survey (TNEC Monograph No. 18, 1941). On the aims

of trade associations Pearce let some executives speak for themselves in "materials sub

mitted by several associations":
The principal achievement of the association has been the preservation of competition

in its original sense of "to strive together for common interests."
The association has . . . helped to eliminate to a great extent competitive antago

nism. . . .

While prices are not discussed, the fact that the members know one another and are

friendly has had a stabilizing influence on the prices of . . . machinery during the life
of the association.
Definite price fixing, as such, is not necessary nor wanted in this industry. Price sta

bility is very essential and will be encouraged.
It is part of the function of the trade association�and this Association has tried to
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analyzes the scope and aims of trade association activities, and it took
no account of the role management engineering firms have played in

organizing and directing the efforts of some trade associations to achieve
a common pattern of business behavior.97
The Committee's discussion of the leading Supreme Court trade asso

ciation cases throws no new light on their legal and economic significance,
but its approval of the appellate court's construction of section 5 of the
Federal Trade Commission Act in the Tag Manufacturers Institute
case98 illuminates its view of that statute. The Committee said: "With
out going into the details of the Institute's price reporting plan, it is
worth noting that the court, in sustaining the plan, emphasized that
Section 5 required proof of an illegal agreement which 'in purpose and
effect unduly restrained and suppressed competition.' "99 Under the
Committee's twin standards of Sherman Act proof for trade association
activities�purpose or effect of limiting price competition and "enough"
market power to achieve that effect�and with section 5 cases held to
a rule-of-reason Sherman Act test of illegality, the trade association
that cannot enjoy the fruits of conspiracy while avoiding its penalties
will have to be very clumsy indeed.

VII

Monopoly in International Markets

In the two decades before World War II, thought and practice on

international cartels underwent a revolution. England, at one time the
home of free trade and economic liberalism, abandoned its traditional
policies towards competition, and British business leaders joined with
German in planning the cartelization of world trade. The Diisseldorf
Agreement100 was the instrument through which they were to achieve

specialize on this particular activity�to bring its members into a clear appraisal of the
industry. * * * All too often business, and the business activities connected with indus
try, are conceived as a fight over the division of wealth. When concentration on the
production of wealth is abandoned for a fight over the division of wealth, then the de
vices of a low order of cunning are likely to be more effective than the high order of
intelligence.
Pearce, op. cit. supra, at 47-48.

97 For a description of that role see Stocking and Watkins, Monopoly and Free En
terprise 236-42 (1951).

98 Tag Mfrs. Institute v. Federal Trade Commission, 174 F.2d 452 (1st Cir. 1949).
99 Antitrust Report 22 n.77.
ioo Industry and Politics, published in England in 1928, written by Sir Alfred Mond,

the organizer of Imperial Chemical Industries, Ltd., set forth his beliefs that competition
was outmoded and that only the rationalization of industry through mergers and cartel
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co-operative exploitation of world markets. The war brought a temporary-
end to such machinations, but there is little evidence that it changed the
attitudes or broke the spirit of international business collaborators. Dur

ing the same period American businessmen manifested scarcely more

concern for the preservation of free markets than did the British.

Through direct negotiation, export associations organized under the
Webb-Pomerene Act,101 and patent interchanges, they had frequently-
abandoned competition for co-operation in world markets.102 National

governments, interested in protecting domestic producer groups and ex

port industries in a world committed to restrictive trade agreements,
sponsored or encouraged international cartels covering a wide range of

products. In short, there was and is a monopoly problem that transcends
national boundaries.

Only a minority of the Attorney General's Committee recognized such

developments as basic to a consideration of appropriate antitrust policy
in international markets. Only a minority acknowledged that foreign
monopolies and cartels burden the American economy and directly or

indirectly raise domestic prices by checking imports, restricting exports,
limiting investment opportunities abroad, and preventing the free use of

arrangements, not merely within national industries but on a world basis, could over

come the wastefulness of plant duplication, excessive inventories, etc. By the end of the
1930's these ideas had gained considerable acceptance by British businessmen and econo

mists. In 1938 British and German government officials, including Dr. Hjalmar Schacht,
president of the German Reichsbank, and Oliver Stanley, president of the British Board
of Trade, explored the avenues of closer co-operation between British and German indus

try. Out of a conference held at Diisseldorf March 15-16, 1939, between a British dele

gation headed by Sir William Laske, chairman of the Federation of British Industries, and

a German delegation headed by Herr Ernst Poensgen, president of Vereinigte Stahl-

werke, came a "joint declaration" stating in part:
[I]t is agreed that it is essential to replace destructive competition wherever it may be
found by constructive cooperation, designed to foster the expansion of world trade, to

the mutual benefit of Great Britain, Germany and all other countries.
The two organizations are agreed that it is desirable that individual industries in both

countries should endeavor to arrive at industrial agreements which will eliminate destruc
tive competition, wherever occurring, but prices must be fixed at such a level as not to

diminish the buying power of the consumers.

The two organizations realize that agreements upon prices or other factors between
Germany and Great Britain are only a step, although a most important step, towards
a more ordered system of world trade. They would welcome the participation of other
nations in such agreements.
Stocking and Watkins, Cartels or Competition? 62 (1948).

101 40 Stat. 516 (1918), 15 U.S.C. �� 62, 63, 65 (1952).
1�2 Examples are the international arrangements in explosives, steel,' aluminum, mag

nesium, incandescent electric lamps, alkalies, nitrogen, and other chemicals, described
in Stocking and Watkins, Cartels in Action (1946).
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technology.103 Recognizing the scope and significance of the interna

tional cartel movement,104 a minority of the Committee concluded that

the United States should "move, with other governments, by means of

procedures of international cooperation, towards an agreed solution of

the problems which restrictive arrangements pose for the American

economy."105 Contending that the Sherman Act "can deal at best with
few of the restraints which international cartels impose upon the Ameri

can economy,"106 the minority specifically supported a proposal that the
Committee "recommend that the government support, negotiate and

sign, and the Congress by appropriate procedures ratify, an international
treaty or convention against restraints of trade and monopolies of inter
national concern . . . ."107 The majority were content with denying that
"consideration of international means for curbing undue restraint of
trade and monopolistic practices" came within the scope of the Commit
tee's report.108
Having made "no independent factual study to provide any basis for

determining whether our antitrust laws have helped or hindered the for

eign commerce of the United States or for generalizing about the effect
of antitrust on any related governmental policy,"109 the Committee re

jected any proposal for blanket exemption of foreign commerce from

103 The minority observed that "in the last thirty years, governmental reports alone
have reviewed cartel plans with respect to more than 120 commodities or services of

significance in world trade, including aluminum, diamonds, wood pulp, nickel, copper,

rubber, various chemical and electrical products, dyes, cocoa, shipping, magnesium and

machinery of many types.'' Antitrust Report 99.
104 Rostow, with Berge's specific concurrence, spoke for the minority as follows:

"Years of effort by committees, governments, foundations and individual scholars have

fully documented the significant role of cartels in the world economy. The importance
of foreign cartels to our own economy has long been generally understood." Ibid. Yet
the Committee, "by a narrowly divided vote, refused to comment on the possibility of

action by means of international agreement to protect the American economy against
exploitation by foreign cartels. Our deliberate silence on this question constitutes the
most serious single defect in our Report." Ibid. (Emphasis added.)

105 Id. at 101.
108 Id. at 98.
107 Id. at 102.
108 Id. at 98. Gilbert H. Montague, a Committee member, vigorously rejected the

notion that the Sherman Act was inadequate to deal with the restraints international
cartels impose on the American economy, and especially the proposal that the United
States approve and participate in the program recommended by the United Nations Eco
nomic and Social Council. For his ably presented position see id. at 105-08.

109 Id. at 66.
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the antitrust laws. It also rejected the proposal that the Webb-Pomerene
Act, which has served as an instrument for numerous antitrust viola
tions,110 be repealed. Since it did this without making any factual study
�and apparently without consulting such factual studies as have been
made111�its judgment can represent little more than an expression of

preconceptions.
Disavowing consideration of the broader and more fundamental as

pects of international cartels, the Committee devoted its talents to pro
cedural details�"clarification and improvement of the criteria for inter

preting existing statutory standards."112 In doing so the Committee
manifested greater solicitude for the rights of business firms whose inter
national operations may run afoul of the antitrust laws than for freedom
in international trade. One statutory standard the Committee consid
ered involves the jurisdiction of the antitrust laws over persons or con

duct beyond the territorial limits of the United States. The Committee

sought from a review of cases arising under the Sherman Act's foreign
commerce clause113 guides "to assure that the Sherman Act remains with
in its Congressionally intended application to persons and activities

110 E.g., United States v. United States Alkali Export Ass'n., 86 F. Supp. 59 (S.D.N.Y.
1949) ; Carbon Black Export, Inc., 46 F.T.C. 124S (1949) ; Pipe Fittings & Valve

Export Ass'n., 45 F.T.C. 917 (1948) ; Export Screw Ass'n., 43 F.T.C. 980 (1947) ; Sulphur
Export Corp., 43 F.T.C. 820 (1947); Phosphate Export Association, 42 F.T.C. 555 (1946);
Florida Hard Rock Phosphate Export Ass'n., 40 F.T.C. 843 (1945).

111 The Committee neither accepted nor rejected the findings of numerous studies
of international cartels that have been made; it ignored them. One such study by the

Twentieth Century Fund found that in 1939, 86.9 per cent by value of the mineral

products sold in the United States, of a character that made cartelization feasible, were

products in the sale of which international cartels of varying degrees of effectiveness

had been organized. For agricultural products the corresponding figure was 47.4 per cent;
for manufactured products, 42.7 per cent. Stocking and Watkins, Cartels or Competi
tion? 93-94, Appendix B (1948). On the significance of cartels to the world economy

the literature is voluminous. Edwards, Economic and Political Aspects of International

Cartels, Monograph No. 1 of Subcommittee on War Mobilization of Senate Committee

on Military Affairs, 78th Cong., 2d Sess. (1944) ; Hexner, International Cartels (1945) ;

Mason, Controlling World Trade (1946) ; Stocking and Watkins, Cartels in Action (1946).
112 Antitrust Report 66.
"3 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945) ; United

States v. Imperial Chemical Industries, 100 F. Supp. 504 (S.D.N.Y. 1951), decree, 105

F. Supp. 215 (S.D.N.Y. 1952) ; United States v. Timken Roller Bearing Co., 83 F. Supp.
284 (N.D. Ohio 1949), aff'd, 341 U.S. 593 (1951); United States v. General Electric

Co., 82 F. Supp. 753 (D.NJ. 1949) ; United States v. National Lead Co., 63 F. Supp.
513 (S.DJST.Y. 1945).
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abroad"�that is, limited to arrangements having such "substantial anti

competitive effects" on this country's foreign commerce as to amount to

"unreasonable restraints"114 and enforced by decrees so worded as to pro
tect business firms from being caught between their prohibitions and the

operation of foreign laws. Determining jurisdiction requires an interpre
tation of "the scope and content in the Sherman Act of 'trade and com

merce . . . with foreign nations.' "115 The Committee recommended that

these words be construed "to include not only the import and export
flow of finished products, their component parts and adjunct services,
but also, as in domestic commerce, capital investment and financing."116
The Committee went to great lengths to dispel certain doubtful con
structions of dicta in the Timken and Minnesota Mining cases117 and to

insure that "taken out of context, [they] should not develop into a

mercantilistic policy of discouraging American investment abroad in the
name of protecting American manufacturing."118 Since the dicta when
read in context are most unlikely to have such an effect,119 a greater

114 Antitrust Report 76.
"5 Id. at 77.
n� Id. at 80.

id. at 78-79. The sentences in Timken Co. v. United States, 341 U.S. 593, 599

(1951), that the Committee objected to are the following, as quoted by the Committee:
"[T]he provisions in the Sherman Act against restraints of foreign trade are based on

the assumption, and reflect the policy, that export and import trade in commodities is
both possible and desirable. These provisions of the Act are wholly inconsistent with

appellant's argument that American business must be left free to participate in inter
national cartels, that the free foreign commerce in goods must be sacrificed in order
to foster export of American dollars for investment in foreign factories which sell
abroad." The dicta in United States v. Minnesota Mining & Mfg. Co., 92 F. Supp. 947,
962 (D. Mass. 1950), that the Committee objected to are as follows: "It is no excuse

for the violations of the Sherman Act that supplying foreign customers from foreign
factories is more profitable and in that sense is, as defendants argue, 'In the interest of
American enterprise' (Def. Rep. Br. 31). Financial advantage is a legitimate considera
tion for an individual nonmonopolistic enterprise. It is irrelevant where the action is
taken by a combination and the effect, while it may redound to the advantage of Ameri
can finance, restricts American commerce. For Congress in the Sherman Act has con

demned whatever unreasonably restrains American commerce regardless of how it fat
tens profits of certain stockholders. Congress has preferred to protect American com

petitors, consumers and workmen."
118 Antitrust Report 79.
119 See note 117 supra. For an example of the Committee's own misleading emphasis

compare page 79 of its report, where, in expressing fear that American investment abroad
may be discouraged, it said that the court in Minnesota Mining "said that any factory
established abroad by a single American company would 'be a restraint upon American
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danger may lie in the Committee's disapproval of isolated phrases in
proper judicial condemnations of American companies' restrictive com

binations�combinations that the companies defended as good invest
ments abroad. Without saying so directly, the Committee seemed to

endorse a judicial weighing of the adverse effects that collaborative ac

tivities by domestic concerns in foreign markets might have on compe
tition at home or in foreign commerce against the beneficial effects that
their foreign investments might have on their financial profits, the bal
ance of payments, foreign exchange, and an economical allocation of
resources and division of labor in international markets. This is a diffi
cult task, probably beyond the courts' competence and certainly beyond
the scope of "trade and commerce . . . with foreign nations" as written
in the Sherman Act.
The Committee also considered a judicial standard, "inquiries

relevant to determining 'undue limitations on competitive conditions'
in foreign commerce."120 On this issue the Committee heartily en

dorsed the application of the rule of reason, insisting that the nature
and effect of the challenged conduct should be determined in the
context of a particular market and suggesting that in foreign commerce

cases this may require "consideration of market factors not operative in
domestic commerce."121 Such factors may include tariff policies, export-
import controls, dollar shortages, foreign exchange restrictions, price
control measures, and the like. A basic issue that the courts may have
to decide in cases of collaborative action by American firms operating
in foreign markets is whether the activities had as their purpose the

fixing of prices and regulating of markets or merely represented an

effort by a business firm to adjust its operations to the requirements of
the foreign market.
Within the framework of the rule of reason as thus expounded the

Committee reviewed recent cases involving patent interchanges to con

trol markets, the relationship between a parent company and its foreign
subsidiary, and activities carried on abroad jointly by American firms
alone or combined with foreign competitors. Although the Committee
did not take exception to the court rulings in the several international

commerce with foreign nations,' although not accomplished by combination or conspira
cy, and hence not in violation of Section 1," with page 91 of its report, where it cited
the Minnesota Mining case for "assurance for legitimate individual operation of foreign
facilities" and quoted in full the passage referred to earlier.
i20 Antitrust Report 80.
121 Id. at 81.
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patent cartel cases it considered�National Lead,122 Imperial Chemical
Industries123 and the General Electric cases124�it emphasized that

"valid patent rights may provide a lawful main purpose to which restric

tions may be ancillary and therefore legal,"125 and it warned that inter

national cartel arrangements of the National Lead, GE, and ICI sort

"must be distinguished from cases where further inquiry is needed to

determine when restraints, within the scope of the claims of valid patent
ed inventions, are reasonably ancillary to a lawful main purpose."126
It cited no such cases. With respect to foreign subsidiaries the Com
mittee took the common-sense view that a corporation cannot conspire
with its wholly owned subsidiary to fix prices or divide markets, and
it saw in the Timken case, properly read, no threat to this doctrine.
This seems to be a logical position. If monopolization or lessening of

competition results from relations between a parent and its wholly owned

subsidiary, certainly resort to the law of conspiracy is an unrealistic way
of handling the problem. Divestiture would be more logical. The Com
mittee did not consider this alternative. On the problems involved in

joint activity of business rivals in foreign markets, the Committee re

peated its position: "Manufacturing or distribution activities carried on

abroad jointly by American firms alone, or combined with foreign com

petitors, should be upheld unless they create unreasonable restraints on

the commerce of the United States."127 Surprisingly, in view of its con

cern over certain dicta in Minnesota Mining already discussed,128 it
found no threat to this position in that case or in Imperial Chemical In
dustries.
As indicated, the Committee did not challenge the courts' position in

the several cases it reviewed. Its apparent purpose in reviewing them
was to furnish a guide to businessmen anxious to stay within the law
as now interpreted, and to the courts in their future interpretation of
the statute in its application to the foreign operations of domestic firms.
Its analysis is marked by a spirit of reasonableness, but it reflects greater
concern for freedom of firms than for freedom of markets.

122 United States v. National Lead Co., 63 F. Supp. 513 (S.D.N.Y. 1945).
123 United States v. Imperial Chemical Industries, 100 F. Supp. 504 (S.D.N.Y. 1951).
124 United States v. General Electric Co., 82 F. Supp. 753 (D.N.J. 1949) (incandescent

lamp); United States v. General Electric Co., 80 F. Supp. 989 (S.D.N.Y. 1948) (Car-
boloy) .

125 Antitrust Report 84.
126 Id. at 85-86.
127 Id. at 90.
128 See text at notes 117 and 118.
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VIII

Patent-Antitrust Policy

The Committee did not dig deep in considering the antitrust prob
lems that patent practices have created. It was concerned with the range
of patent practices that may run afoul of the antitrust laws rather than
with the basic conflict that has developed between the legalization of
limited monopolies through patents and a program designed to maintain
competition generally throughout the economy.129
The conflict stems from changes in the inventive process on the one

hand and in the institutions of ownership and management on the other.
It reflects a shift from an individualistic to an organizational economy.
The Founding Fathers who wrote the Constitution had witnessed a war

of revolution that aimed not merely at political freedom but at free
dom in economic affairs. The restrictive practices of a mercantilistic
state committed to subordinating the economic development of the colo
nies to the broader interests of the Empire had occasioned the revolu
tion. The colonists sought political freedom not merely as an end in
itself but as a means to economic freedom. They wanted the right to
make their own iron, to build and man their own ships, to export what
they pleased where they pleased when they pleased, free of taxes im

posed by a distant and alien Parliament. Self-government was necessary
to insure economic development of the sort the colonists wanted. But
their economy was dependent on agriculture and handicrafts. Many of
the colonial statesmen saw the need of encouraging domestic manufac

turing, and all recognized the role that invention might play in an

economy short of tools and capital equipment. Invention was then the

province of the individual craftsman working part-time with mechanical
devices of his own contrivance. The Constitution laid the basis for a

patent system designed to "promote the Progress of Science and useful

Arts, by securing for limited Times to . . . Inventors the exclusive Right
to their . . . Discoveries."130 The inventor by receiving a patent on a

mechanical contrivance for a limited period could scarcely hope to

monopolize an entire industry.
Science and the modern corporation have changed all this. Inven-

129 The Committee stated the scope of its inquiry as follows: "Virtually all of the

patent-antitrust matters we consider stem from the impact of the antitrust laws upon
the utilization and transfer of patent rights which in their inception fall squarely within
the patent law." Antitrust Report 225.

130 U.S. Const. Art. I, 1 8.
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tions and discoveries are expected to come not so much from solitary
men of genius as from men of science working as teams with expensive
equipment in research laboratories�laboratories that the large corpora
tion is best able to support. The modern corporation has become not

merely an agency for performing the traditional entrepreneurial func
tions in competitive markets but an instrument by which markets may
be controlled and commerce regulated. The patent has become a tool
of the corporation in its struggle for power. Hamilton described how
this may come about:

The inventor assigns his rights to a corporation; the corporation licenses various
concerns to manufacture. Into the license agreements, as circumstances and profit-
making may decree, are written restrictions in respect to territory, output, market

channel, price. . . .

.... [If the patent] is valid, the patent owner becomes sovereign to an industry.
The sole condition of his feudal tenure is that he keep alive a few patents essen

tial to production. He must shape invention and discovery, not to an advance of
the technical arts, but as a defense against public policy. If he can do so, his
czar-like power extends to quality, grades, brands, capacity, output, price, channels
of trade, allocation of wares, division of territory, terms of sale. His authority has,
in fact, banished the market from the control over the conduct of the industry.131

The giant corporation with its research laboratories and its extensive
facilities for acquiring and commercializing patented products and

processes has become a depository of technology, without general access
to which enterprise can scarcely be free or competition unrestricted. I
hazard the judgment, although I cannot establish it empirically, that
next to war and mergers control of patents has been the biggest factor
in the development of corporate giants with power over markets.
The Attorney General's Committee was not concerned with such

fundamental issues. Rather, it was interested in drawing the line be
tween the lawful and unlawful use of patents under the antitrust statutes.
As the Committee put it, "In this section, we consider the special prob
lems which arise in applying the antitrust laws to patent practices."132
Specifically, the Committee suggested factors relevant to determining
(1) when a corporation's purchase of patents from a competitor is im

proper; (2) the legality of grant-back covenants; (3) when the nonuse

of patented inventions reflects reasonable justification or a design to

131 Hamilton and Till, Antitrust in Action 16-17 (TNEC Monograph No. 16, 1940).
See also Stocking and Watkins, Monopoly and Free Enterprise 458-84 (1951).

132 Antitrust Report 223.
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restrain trade; and (4) the permissible scope of patent license limita
tions. The Committee recommended that where the plaintiff's antitrust
violation is offered as a defense to a contributory infringement suit, the
courts should order "separate trials of the antitrust issues and the patent
issues,"133 giving precedence to the trial of the infringement issue. The
majority was concerned lest the doctrine of patent misuse (i.e., that the
courts will not grant patent relief to a patentee who sues for infringe
ment at the same time he is using his patent to restrain competition with
his sale of an unpatented product134) become a bar to a patentee's right
to sue for contributory infringement. Finally, the majority of the Com
mittee considered compulsory royalty-free licensing of patents used in
an antitrust violation an inappropriate remedy, "penal rather than reme

dial in character, and hence beyond the Sherman Act's authority to 'pre
vent and restrain' violations."135
In discussing these problems the Committee recognized the difficulty

of distinguishing between the exercise of a legitimate patent right and
the illegitimate extension of a monopoly privilege, but the Committee's
fear of the latter was generally outweighed by its jealous defense of the
former. In general, the Committee's solution of the dilemma was an ap
plication of the rule of reason to patent practices challenged as antitrust
violations. For example, on the issue of nonuse the Committee believed
"that an improper purpose unduly to restrain trade, to monopolize or at

tempt to monopolize . . . should give rise to antitrust liability. On the other
hand where there is no affirmative showing that the purpose or effect of
nonuse is unreasonably to restrain trade, to monopolize or attempt to mo

nopolize, the patentee's conduct does not transgress the antitrust laws."136
In approving the Supreme Court's position in the 1926 General Electric
case137 on the issue of price fixing the Committee majority concluded that
"in the absence of horizontal agreement among licensees, or any plan
aimed at or resulting in industry-wide price fixing, licenses with price
fixing provisions fall within the orbit of the patent and need not run

afoul of the antitrust laws."138 Disapproving the trend in Supreme Court

opinions to condemn all tying clauses that require licensees to purchase
133 id. at 249.
13* This is a paraphrase of the doctrine as stated in Morton Salt Co. v. Suppiger Co.,

314 U.S. 488, 492-93 (1942), quoted in Antitrust Report 2SO.
135 Antitrust Report 2S6.
136 Id. at 231. Emphasis added.
137 United States v. Gen. Elec. Co., 272 U.S. 476, 490 (1926).
138 Antitrust Report 235.
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from the patentee unpatented or patented articles not within the scope
of the licensed patent,139 the Committee "feels . . . that in determining
whether a tying clause may substantially lessen competition under the

Clayton Act, or is unreasonable under the Sherman Act, the fact that

the tying product is patented need not be decisive of illegality. . . .

[T]he patentee should be permitted to show that in the entire factual

setting ... the patent does not create the market power requisite to

illegality of the tying clause."140 Thus for the majority of the Commit
tee a patent, although recognized as a "grant of monopoly,"141 does not

necessarily imply "the wielding of monopolistic leverage"142 in patent
license tying clauses�the Committee's approved test of illegality
when discussing tying clauses in general.143 And in suggesting factors
relevant to the antitrust significance of patent interchanges, the Com
mittee would have the courts weigh the business advantages of settling
patent conflicts expeditiously against the likelihood of restrictive patent
pool practices: "In all instances, the sound resolution of the antitrust
status of the interchange demands recognition, on the one hand, of the
necessity of the interchange to resolve patent problems and, on the other,
of the opportunity it may bring to engage in anticompetitive con

duct."144

In thus indicating the scope and focus of the Committee's concern

with "patent-antitrust problems" I do not mean to imply that the Com
mittee is necessarily wrong in the positions it has taken on specific as

pects of the law, or unjudicious or inaccurate in its analysis. I merely
mean to show that the Committee never really came to grips with the
basic problem of the relation between patent policy and the prevalence
of monopoly and the preservation of competition. Nor do I mean to

suggest that the national patent policy is wholly bad. What I lament is
the Committee's failure to aid Congress in considering the question

139 The Committee said: "On a number of occasions the Court has regarded the patent
itself as involving sufficient market power to make any tying clause a violation of the
antitrust law. See United States v. Columbia Steel Co., 334 TJ. S. 495, 522 (1948) ; Times-
Picayune Pub. Co. v. United States, 345 U. S. 594, 601 (1953) ; International Salt Co.,
Inc., v. United States, 332 U. S. 392. 396 (1947)." Antitrust Report 238 n.57.

140 Id. at 238.
"1 Id. at 225.
142 "[T]he essence of illegality in tying agreements is the wielding of monopolistic

leverage ..." Times-Picayune v. United States, 345 U.S. 594, 611 (1953).
143 See discussion in text at note 183 infra.
144 Antitrust Report 247.
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whether it can modify the patent laws to strengthen the incentive to in
novation and at the same time weaken the incentive to monopoly.

IX

Antitrust Policy in Distribution

"Antitrust policy in distribution" is expressed primarily in the Clay
ton Act as amended by the Robinson-Patman Act,145 in the Sherman
Act as amended by the Miller-Tydings Act,146 and in the Federal Trade
Commission Act as amended by the McGuire Act.147 The Clayton Act
was a response to the inadequacy of the Sherman Act to prevent indus
trial concentration and practices that business firms had used in monopo
lizing markets. It was primarily a preventive measure designed to nip
monopoly in the bud. Section 2 of the act made it unlawful for a seller
to discriminate among buyers in pricing commodities where the effect
might be to lessen competition substantially or to tend to create monop
oly in any line of commerce. But the ban was not absolute. If a seller
justified his price differences by differences in grade, quality or quantity
of the commodity sold, or in selling or transportation costs, or if he
made the lower prices in good faith to meet competition, they were be
yond the prohibition of the law even though they might lessen compe
tition or tend to create a monopoly.

Court Interpretations of the Clayton Act

Such was the statutory prohibition on price discrimination until the
Robinson-Patman amendment in 1936. To understand the significance
of the Robinson-Patman Act and its interpretation it is necessary to

understand the forces behind it. Section 2 of the Clayton Act was aimed

primarily at local price cutting when practiced by firms operating in na

tional or regional markets as a means of bankrupting their local rivals
and strengthening or creating a monopoly; nevertheless, it prohibited
price discrimination that might lessen competition or create a monopoly
in any line of commerce. This all-encompassing language would seem to

have made the law applicable to discriminatory pricing whether it tend
ed to eliminate competition among the purchasers of a product or among
the sellers. But the courts decided differently. In the Mennen and

"5 38 Stat. 730 (1914), as amended, 49 Stat. 1526 (1936), IS U.S.C. �� 13, 13a, b,
21a (1952).

146 26 Stat. 209 (1890), as amended, 50 Stat. 693 (1937), 15 U.S.C. �� 1-7 (1952).
147 38 Stat. 717 (1914), as amended, 66 Stat. 632, 15 U.S.C. �� 41-58 (1952).
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National Biscuit Company cases148 the Court of Appeals for the Second
Circuit overruled Federal Trade Commission findings that discrimina
tions in favor of wholesalers, or chain stores that pooled the purchases
of all their units, against groups of independent merchants who wished
to pool their purchases, violated section 2. The Supreme Court denied
certiorari. A half-dozen years later in two privately litigated cases, Van

Camp and Ladoga,1*9 the courts reversed the position they had taken
in the two earlier cases and recognized that the act was applicable to

price discriminations that tended to lessen competition among buyers.
But in these cases the practices of the parties complained against were
surrounded by deceit and fraud, and the decisions scarcely warranted
the expectation that section 2 might become an effective instrument gen
erally in preventing price discrimination from injuring competition
among the buyers as well as the sellers of a product.
Encouraged by the courts' decisions in the Van Camp and Ladoga

cases, the Federal Trade Commission proceeded against the Goodyear
Tire and Rubber Company.150 Goodyear had agreed with Sears, Roe
buck & Company to fill its tire requirements at cost plus 6 per cent.
To get the contract it had paid bonuses in cash and Goodyear stock.
The Commission found that Goodyear's price to Sears could not be

wholly justified by differences in costs. After making allowance for cost

differences, including savings in selling expenses, the Commission found
that Goodyear's discrimination in favor of Sears represented between
11 and 22 per cent of the prices charged other distributors on eight
popular sizes of tires and ordered Goodyear to stop discriminating. The
Commission had interpreted the "due allowance for differences in cost"
proviso of the Clayton Act as limiting allowable quantity discounts.
Goodyear appealed, and the Court of Appeals for the Sixth Circuit re
versed the Commission.151 The Supreme Court by denying certiorari152
some three years after the passage of the Robinson-Patman Act made it
clear that the Clayton Act could not prevent price discrimination based
on quantity discounts. The Federal Trade Commission in its final re-

148 Mermen Co. v. Federal Trade Commission, 288 Fed. 774 (2d Cir.), cert, denied,
262 U.S. 7S9 (1923) ; National Biscuit Co. v. Federal Trade Commission, 299 Fed. 733
(2d Cir.), cert, denied, 266 U.S. 613 (1924).
149 George Van Camp & Sons v. Am. Can Co., 278 U.S. 245 (1929) ; American Can

Co. v. Ladoga Canning Co., 44 F.2d 763 (7th Cir. 1930).
150 Goodyear Tire and Rubber Co., 22 F.T.C. 232 (1936).
151 Goodyear Tire and Rubber Co. v. Federal Trade Com'n., 101 F.2d 620 (6th Cir.

1939).
152 Federal Trade Commission v. Goodyear Tire and Rubber Co., 308 U.S. 557 (1939).
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port on the chain store investigation in 1934 concluded that section 2
was inadequate to curb excessive concessions to mass buyers.153
Chain Stores and the Robinson-Patman Act

This sketch of the courts' interpretation of section 2 of the Clayton
Act throws some light on the agitation that culminated in the passage
of the Robinson-Patman Act. The immediate factor behind the demand
for a change in the law was the growing power of chain stores. The
chain store represented an organizational innovation. Chains had ex

panded their business rapidly by selling for less. They could afford to

sell for less because they were more efficient than small local stores.
Chains bought in large amounts, and they frequently integrated manu

facturing, wholesaling, brokerage, and warehousing. As manufacturers
making goods for an assured market, they could stabilize operations at

the optimum scale. As retailers selling tremendous amounts on a self-

service, cash-and-carry basis, they could operate profitably on a small

mark-up. The consumers were the chief beneficiaries of chain store

economies; wholesalers, brokers, and independent retailers, the chief
sufferers. Organized, articulate, and with their livelihood threatened,
they turned to Congress for relief. Fortunately for them the Federal
Trade Commission's investigation of the chains had revealed that the
chains were not only more efficient, they were more powerful, and their

power brought them preferential treatment that their weaker rivals could
not command.154 In buying they customarily obtained quantity discounts
and promotional, advertising, and brokerage allowances. While these
were in part bona fide allowances for services rendered, the evidence
does not indicate that the discounts were always commensurate with
the services. At any rate the concessions did not represent the inde

pendent judgment of businessmen as to the cost advantages of doing
business with the chains. The Federal Trade Commission found that
of 129 grocery manufacturers interviewed, 76 granted preferential treat
ment to large buyers. Of these 33 alleged that the chain stores had re

sorted to threats and coercion to obtain preferential treatment.155

Major Changes in the Clayton Act

The Robinson-Patman Act was a response to inroads the chains were

making in the business of independent grocers; but Congress also de-
153 Federal Trade Commission, Final Report on Chain Store Investigation, Sen. Doc.

No. 4, 74th Cong., 1st Sess. 51, 96-97 (1935).
164 See id. at 24-25.
155 Id. at 24.
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signed it to remedy defects the courts had injected into the Clayton
Act. Congress subjected the bills that eventually became the act to

hearing, debate, and amendment, made the act applicable to the whole
of industry, and more nearly reconciled it with the general purposes of
traditional antitrust policy�more nearly, but not perfectly.156 It broad
ened the price discrimination prohibitions of section 2, making price dis
crimination unlawful where it might "injure, destroy, or prevent compe-
tion with any person who either grants or knowingly receives the bene
fit of such discrimination, or with customers of either of them." It pro
vided as an absolute justification for price "discrimination," even

though it might lessen competition or tend to create a monopoly, price
differentials that make "only due allowance for differences in the cost of

manufacture, sale, or delivery resulting from the differing methods or

quantities in which such commodities are . . . sold or delivered." (Em
phasis supplied.) It authorized the Federal Trade Commission to fix
quantity limits beyond which discounts could not be made, regardless
of cost differences, where "available purchasers in greater quantities
are so few as to render differentials on account thereof unjustly dis
criminatory or promotive of monopoly in any line of commerce." It

placed the burden of rebutting a prima facie case of price discrimina
tion on the person charged with the violation, and it provided that
"nothing herein contained shall prevent a seller rebutting the prima-
facie case thus made by showing that his lower price or the furnishing
of services or facilities to any purchaser or purchasers was made in
good faith to meet an equally low price of a competitor . . . ."
In language prolix and obscure it prohibited the payment of broker

age except for services rendered "either to the party to such transaction
or to an agent, representative, or other intermediary therein where such
intermediary is acting in fact for or in behalf, or is subject to the direct
or indirect control, of any party to such transaction other than the

156 Correctly or incorrectly, some congressional leaders believed or professed to be
lieve that price discrimination was the chief cause of the growth pi the chains and that
they threatened to monopolize grocery retailing. Commenting on the probable conse

quences of the disappearance of the independent grocery, Congressman Patman said, "[W]e
would have a monopoly and along with that monopoly would come higher prices and
oppression . . . ." Hearings before Committee on the Judiciary on H.R. 8442, H.R. 499S,
and H.R. S062, 74th Cong., 1st Sess., Serial 10, Pt. 2, p. 6 (1936). Other congressmen
voiced similar fears. They also viewed the chain stores as limiting economic opportuni
ties for men of small capital, as destructive of individualism and democracy, and the
preferential treatment they received from sellers as violating basic rules of fair play.
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person by whom such compensation is so granted or paid." Section 2(d)
forbade paying for, and section 2(e) forbade furnishing, advertising or

promotional services or facilities except on proportionally equal terms to
all buyers.
The Meaning of Amended Section 2

In extending the Clayton Act's prohibitions against price discrimi
nation to price differentials that may "injure, destroy, or prevent com
petition with any person who either grants or knowingly receives the
benefit of such discrimination," the Robinson-Patman Act resolved the

uncertainty the courts had created in the Mennen and National Biscuit
cases. It also broadened the purposes of the Clayton Act. How it
broadened them has been a moot question. Those who framed the
language made it clear what they intended the act to do. The original
Patman Bill had prohibited price discrimination per se regardless of its
effects on competition.157 The language of the law as enacted is that
recommended by the Senate Judiciary Committee after hearings on

S. 3154 (the counterpart of the Patman Bill, introduced by Senator

Joseph Robinson of Arkansas). About the purpose of section 2 as

amended the Senate Judiciary Committee said:

It tends to exclude from the bill otherwise harmless violations of its letter, but
accomplishes a substantial broadening of a similar clause now contained in section 2
of the Clayton Act. The latter has in practice been too restrictive, in requiring a

showing of general injury to competitive conditions in the line of commerce con

cerned; whereas the more immediately important concern is in injury to the com

petitor victimized by the discrimination. Only through such injuries, in fact, can

the larger injury result, and to catch the weed in the seed will keep it from coming
to flower.158

The Federal Trade Commission's administration of the "competition
with" provision in keeping with the above congressional purpose is par
tially responsible for the charge that the act encourages a soft rather
than a hard competition and that it conflicts with the philosophy of
the Sherman Act. This criticism has merit. Much, of course, can be
said on sociological and political grounds for a law designed to give
special protection to small business regardless of its significance to com-

167 a copy of H.R. 8442, 74th Cong., 1st Sess. (1935), as originally introduced, shows
the "effect on competition" clause of � 2 of the Clayton Act enclosed in black brackets
to indicate its proposed omission. H.R. Rep. No. 2287, 74th Cong., 2d Sess. 18 (1936).

158 Sen. Rep. No. 1502, 74th Cong., 2d Sess. 4 (1936). The House Judiciary Report
contained almost identical language. H.R. Rep. No. 2287, 74th Cong., 2d Sess. 8 (1936).
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petition, but it is not the special province of the economist to say it.
I shall stick to my last.

Committee Endorses Recent Interpretations
Although the Attorney General's Committee recognized a disposition

on the part of the Commission in its earlier decisions to identify an in

jury to a competitor with "injury to competition," the Committee did
not recommend a change in the statute. The Committee believed that
the " 'competitive injury' terminology of Section 2 (a) in its present
form can be administered to conform with overall antitrust policy."159
The Committee found that

courts have tended to abandon prior misinterpretations of the Act, in favor of the
workable principles exemplified by the Minneapolis-Honeywell case. Hence, all tri
bunals are free to construe Section 2(a) in accord with the Sherman Act's policy
of free competition, and guided by the Automatic Canteen decision's declaration of
a "duty to reconcile" Section 2(a), insofar as the text of the Act permits, "with
the broader antitrust policies that have been laid down by Congress."160

The Attorney General's Committee found in the Federal Trade Com
mission as now constituted a gratifying determination to "vindicate [its]
expert status" by making a thorough economic analysis of market data
in adjudicating complaints of price discrimination. The Committee
recommended that "analysis of the statutory 'injury' center on the vigor
of competition in the market rather than hardship to individual business
men. For the essence of competition is a contest for trade among busi
ness rivals in which some must gain while others lose, to the ultimate
benefit of the consuming public."161 With this principle few economists
will disagree, but I find it difficult to reconcile with the solicitude that
the Committee, in approving the International Shoe opinion discussed
earlier,162 manifested over the plight of bankrupt or near-bankrupt firms
in defending the right of business rivals to absorb them, even though
the consequence may be the lessening of competition. And some stu
dents of political processes may be disturbed by the Committee's ap
proval of changing the law by judicial and administrative reinterpreta-
tion instead of legislation.
189 Antitrust Report 163.
160 Id. at 164. (Emphasis added.) See Minneapolis-Honeywell Reg. Co. v. Federal Trade

Com'n, 191 F.2d 786, 789, 790 (7th Cir. 1951), cert, dismissed, 344 U.S. 206 (1952);
Automatic Canteen Co. v. F.T.C, 346 U.S. 61, 74 (1953).

161 Antitrust Report 164.
162 See note 77 supra.
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Robinson-Patman's Internal Conflicts
The Robinson-Patman Act is not only somewhat out of harmony with

the principles of the Sherman Act, but it contains conflicting principles
within itself. While designed to preserve competition by prohibiting
price discriminations that may destroy it, it legalizes discriminations
where they can be justified by differences in cost163 even though they
may lead to monopoly. The act also legalizes discriminatory pricing
where it involves a good faith meeting of a rival's price even though
such discrimination may destroy competition or create monopoly.
The Attorney General's Committee failed to come to grips with the

issue this conflict raises, and it was critical of the manner in which the
Federal Trade Commission reconciled the conflict. The issue is monopo
listic efficiency versus competitive pricing. Price differences that merely
reflect cost differences are not in fact discriminatory. They merely pass
on to the more efficient firm the pecuniary equivalent of his superiority.
But if such efficiency leads to monopoly, do we want it? That is the
issue. The good faith defense presents a similar issue. Meeting a rival's

price is the essence of the competitive process, but if meeting it tends
to enhance the imperfections of the market�which the very fact of dis
crimination reflects�that is, if it tends to destroy competition or create

monopoly, do we want it? That is the issue raised by the good faith
defense. The Federal Trade Commission met the good faith issue by
holding that it was a procedural, not a substantive defense; if discrimina
tory pricing, even though made in good faith to meet the equally low

price of a competitor, had the effect prohibited by the statute, it was

unlawful.16* The Supreme Court in the Standard Oil of Indiana case165
overruled the Federal Trade Commission, making the good faith proviso
an absolute defense. The Attorney General's Committee approved the
Court's having done so.

163 The language of the act is loose and inaccurate. Price differences that can be jus
tified by differences in cost are not in an economic sense discriminatory. As Adelman
has pointed out, the Federal Trade Commission in administering the act never chal

lenges as discriminatory identical prices for transactions that involve substantial cost

differences. Adelman, The Consistency of the Robinson-Patman Act, 6 Stanford L. Rev.

3, 7-8 (1953). Moreover, the Commission has held certain price differences that do not

take full account of differences in cost to be justified under the act. Id. at 10, citing
Kraft-Phoenix Cheese Corp., 25 F.T.C. 537 (1937).
16* Standard Oil Co. of Indiana, 41 F.T.C. 263 (1945), modified, 43 F.T.C. 56 (1946),

modified and aff'd, 173 F.2d 210 (7th Cir. 1949), rev'd and remanded, 340 U.S. 231

(1951).
i�5 See note 164 supra.
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Where the Federal Trade Commission found discriminatory pricing
tended to lessen or destroy competition, the Commission got around the
conflict of the cost defense by setting up such rigorous and ill-defined
standards of justification that few sellers could meet them. As the At

torney General's Committee pointed out, after a single successful cost
defense in 1937, "not until the B. F. Goodrich case seventeen years later
did an accused seller in a fully contested proceeding succeed in estab

lishing a complete cost defense to defeat every element in a discrimina
tion charge."166 While in two other proceedings "a cost defense partially
prevailed, the Federal Trade Commission in seven other recorded in
stances rejected attempted cost justifications out of hand."167 Moreover,
past adjudications have evolved no "workable criteria by which the
cost defense can attain its intended role."168 According to the Commit
tee, the result is that "businessmen and consumers have largely been

deprived to date of the cost proviso's intended benefits."169 While the

difficulty is partly that of an obscure and perplexing statutory text, ac
cording to the Committee, the remedy lies not in a revision of the text
but in a change in its interpretation. As the Committee put it:

[T]he statutory language is complex and obscure. Yet sufficient flexibility inheres
in the "due allowance" concept and a broad view of cognizable "methods" of sale
or delivery for enabling a responsive tribunal to accommodate the Robinson-Pat
man cost defense to the realities of business and broader antitrust objectives, while
at the same time implementing the legislative design to preserve for the consumer

the economies of efficient distribution processes.170

Significance of Committee's Recommendations
What do these several changes the Committee would make through

administrative and court interpretation do to the Robinson-Patman Act,
and more important, what do they promise to do to the economy? They
appropriately direct the act to the prohibition of discrimination that
weakens competition. Most economists would approve this end. Having
thus narrowed the application of the act, the Committee would make it
easier to justify what would otherwise be unlawful price discrimination
by cost differences and would make the good faith defense and the cost
defense absolute. Under what circumstances, then, does price discrimi-

166 Antitrust Report 171, citing B. F. Goodrich Co., F.T.C. Dkt. S677 (1954) ; Syl-
vania Electric Products Co., F.T.C. Dkt. 5728 (1954).

167 Antitrust Report 171.
168 Ibid.
16� Id. at 172.
170 Id. at 175.
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nation become unlawful? To answer this question it is necessary to
realize that businessmen do not resort to discriminatory price cutting
just for the fun of it. Four circumstances may lead them to do so:

(1) in a predatory price war, they hope to drive a weaker rival out of
existence and ultimately to monopolize the market; (2) they believe
that a larger quantity or a particular method of dealing justifies a lower

price to one buyer than to another; (3) they want to meet the equally
low price of a rival; or (4) they may be coerced into cutting by the

pressure of an oligopolistic buyer. It was against predatory price cut

ting that the Clayton Act was primarily directed, and neither the Fed
eral Trade Commission nor the courts have been disposed to approve of
it. It is unlikely that such price cutting would be held lawful even by
the somewhat less vigorous cost standards that the Attorney General's
Committee proposed, and there is no reason to believe the Committee
wanted it to be.
But the Committee's recommendations would make it impossible to

bring within the prohibition of the statute such price cuts as were made
in good faith to meet equally low prices, regardless of their effect on

competition, and they would make it difficult if not impossible to bring
within the prohibition of the statute such price cuts as reflect a business
man's judgment of the relative profitability of two different transactions
even though such price cutting may destroy competition. Finally, what
does the act as the Committee would have the courts interpret it do to

price cuts forced upon a businessman by the pressure to which buyers
can subject him? The Committee apparently intended to leave them

beyond the reach of the law, for in discussing the buyer's liability under
the Robinson-Patman Act and in approving the Supreme Court's opinion
in the Automatic Canteen case171 it stated:

Especially significant was the Court's recognition of the imperative necessity for

preserving the legal freedom of buyers to engage in aggressive bargaining over price
as basic to effectively competitive distribution. In markets characterized by sellers
enjoying a significant degree of control over price, the exertion of offsetting force

by some large and aggressive buyers bargaining for concessions can contribute ma

terially to lower prices for all. Not only is one reduction likely to spread; but each

entering wedge enhances the negotiating position of other traders who can insist on

equal concessions from the supplier with the ancient gambit of buying elsewhere
unless he accedes. And unless competition on the buyers' level is wholly defunct,
the ultimate consumer stands to benefit by lower prices. Legalistic impediments to

this normal bargaining process, we think, might well deprive the public of gains
that under effective competition it has a right to expect.172

171 Automatic Canteen Co. v. F.T.C, 346 U.S. 61 (19S3).
172 Antitrust Report 196. (Emphasis added.)



19SS] The Attorney General's Committee's Report 47

This reads like sound economics, but the principle does not call for
the sort of law that the Committee would make of the Robinson-Pat
man Act. The fault lies in the Committee's failure to resolve the issue
of monopolistic efficiency versus competitive pricing. To determine
whether price cuts not made available to all buyers will tend to lessen

competition or create monopoly, on the one hand, or make competition
more effective, on the other, is not easy; and neither the act nor the
Federal Trade Commission may have solved the problem; but if under
a properly devised statute, a competent administrative agency has de
termined that price cuts not available to all buyers may destroy com

petition and create monopoly, do we want any kind of cost or good faith
justification? If the results of price discrimination are to create or pre
serve monopoly, there is no reason to expect that such lower costs as

might be thereby realized will be passed on to the consumer. An illus
tration previously mentioned will clarify this point. For roughly a

quarter of a century the American Can Company obtained substan
tial price concessions in buying tin plate from the United States Steel

Corporation. Under an oligopolistic industrial structure it was able to tie
the price of tin cans to the quoted price of tin plate and pocket its
cost savings. Selling tin plate to the American Can Company in larger
amounts than any other buyer, the Steel Corporation might have been
able to justify the price differences on a basis of cost difference, but com
petition would not have been preserved by permitting it to do so.

If this analysis is correct, the interpretations of section 2(a) of the
Robinson-Patman Act that the Committee recommended would virtually
emasculate it. If the Committee wanted that, it would have done better
to recommend the act's repeal, a possibility that, as one member noted,
the Committee did not even consider.173

Indirect Discounts, Brokerage Fees, and Service Allowances
The Committee was on sounder ground in its analysis of other sec

tions of the Robinson-Patman and Clayton Acts. The Committee point
ed out that as the Federal Trade Commission has administered and the
courts have interpreted section 2(c), "the payment of middleman's com

missions to any but pure 'brokers' becomes per se illegal, even though
valuable distributive services are performed, even when no adverse
competitive effect results, and even where the challenged concession re

flects actual savings in the seller's distribution costs."174 The Commit-
"3 Id. at 220.
174 Id. at 189.
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tee found that the Federal Trade Commission "has evolved a rule of
thumb for testing the requisite proportional equality [sections 2 (d) and
2(e)] in allowances or services by comparing the promotional benefit
with the dollar volume of purchases by various customers,"175 but it
pointed out that "the Act as currently construed forbids any 'propor
tionally unequal' promotional allowance or service, though no actual or

probable lessening of competition is shown to exist."176 The Committee
recommended legislation to "restore the original vigor of the exception
'for services rendered' in Section 2(c)" and interpretative reform to
reconcile sections 2(d) and 2(e) with '"broader antitrust objec
tives.'"177

Tying Contracts and Exclusive Dealing
Section 3 of the Clayton Act prohibits tying contracts and exclusive

dealing arrangements where they may lessen competition substantially
or tend to create a monopoly in any line of commerce. The Attorney
General's Committee recognized the validity of the principle incorpor
ated into section 3. As the Committee put it, "By restricting access to

the market by the seller's rivals . . . some 'tying' agreements obviously
may impair competition in the distribution of the 'tied' product."178
Under the typical tying arrangement the owner of a machine conditions
its sale or lease on an agreement by the buyer or lessee that he will use
only supplies or services furnished by the seller or lessor. Full-line

forcing binds the distributor of one item on which the supplier generally
holds a patent or goodwill monopoly to accept nonmonopolized items
as a condition of obtaining the monopolized product. In short, a seller
or lessor uses a monopoly as a lever by which to expand the sale of

nonmonopolized products or services. The Supreme Court, which had
held that such practices were beyond the reach of the Sherman Act,179
invalidated them under the Clayton Act.180 In International Salt,1*1 even

though the record did not indicate that the International Salt Company
dominated the salt market, the Court condemned the tying arrangement

175 ftid.
176 Id. at 190.
177 Id. at 192-93.
178 Id. at 138.
179 Henry v. A. B. Dick Co., 224 U.S. 1 (1912).
180 International Machines Corp. v. United States, 298 VS. 131 (1936) ; United Shoe

Mach. Co. v. United States, 258 U.S. 451 (1922).
181 International Salt Co. v. United States, 332 U.S. 392 (1947).
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as embracing a "not insignificant or insubstantial" volume of commerce
in the tied supplies. In Times-Picayune182 the Court laid down the prin
ciple that if a supplier enjoys "a monopolistic position in the market
for the 'tying' product, or if a substantial volume of commerce in the
'tied' product is restrained, a tying arrangement violates the narrower

standards expressed in � 3 of the Clayton Act because from either factor
the requisite potential lessening of competition is inferred." The At

torney General's Committee found no fault with these interpretations,
concluding that "a relatively narrow inquiry for testing the validity of

tying arrangements that 'wield monopolistic leverage' is fully compati
ble with economic realities and business facts."183
The Committee found the law on exclusive dealing less satisfactory.

The disturbing issue was whether exclusive dealing contracts involving
a substantial share of any market are unlawful per se under section 3,
as the Supreme Court seems to have held in the Standard Stations

case,184 or whether they should be held unlawful only on evidence that

competitors have in fact been foreclosed from a market. The Commit
tee believed that the illegality of such arrangements should be deter
mined only after an analysis of significant market data and a determina

tion, in Sherman Act cases, whether competitors have in fact been denied
access to the market or, in Clayton Act cases, whether there is a reason

able probability that they will be. In brief, it favored a rule of reason
rather than a per se approach to the problem.
Resale Price Maintenance

While recognizing that fair trade laws reflect some legitimate com

mercial aims, e.g., the prevention of loss-leader sales and debase
ment of quality items in consumers' minds, the Committee regarded them
as inappropriate instruments for achieving such ends. Believing that the
Miller-Tydings and McGuire amendments conflict with the elementary

182 Times-Picayune v. United States, 345 U.S. 594, 608-09 (1953).
183 Antitrust Report 145. As indicated in this article, the Attorney General's Commit

tee considered the economic and legal significance of tying arrangements at two points,
in its discussion of patents and in its discussion of distribution. The two discussions
appear to be somewhat in conflict. The Committee approved "a relatively narrow in
quiry'' for testing the validity of tying arrangements that "wield monopolistic leverage"
in distribution, but it insisted on an inquiry into "the entire factual setting" for tying
clauses in patent licenses (see text at note 140, supra). The difference in approach is so

striking as to suggest that different authors wrote the two sections and that the Com
mittee never reconciled their positions.

184 Standard Oil Co. of California v. United States, 337 U.S. 293 (1949).
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principles of a dynamic free enterprise system, the Committee recom

mended their repeal, a recommendation likely to meet with the approval
of economists generally and one in which I heartily concur.

Functional Discounts

The Committee in its analysis of the economics of functional discounts
concluded that where a distributor performs the function of wholesaling
by relieving his supplier of risk, storage, transportation, administration,
and the like, he should be entitled to discounts to compensate him for
these functions even though he may also engage in retailing. A legal rule
that disqualifies the wholesaler-retailer from receiving discounts for his
wholesaling function forces him to perform the function free of charge
or discontinue it. It subjects him to a handicap that the integrated pro
ducer does not encounter, and in so doing it prevents the free play of

competitive forces. The Committee therefore recommended that

suppliers granting functional discounts either to single-function or to integrated
buyers should not be held responsible for any consequences of their customers'
pricing tactics. Price cutting at the resale level is not in fact, and should not be
held in law, "the effect of" a differential that merely accords due recognition and
reimbursement for actual marketing functions.185

These are principles that an economist can accept�without, however,
passing judgment on whether the Committee's analysis does justice to
all the issues in the Standard Oil of Indiana case, to which it applied
its principles.

Delivered Pricing
The Committee recognized that basing point pricing may be sys

tematically and collusively used as a device for lessening competition.
It also correctly believed that delivered pricing may be used by a firm
in one location to compete with a more distant rival. The Federal Trade
Commission's attack on basing point pricing through the Robinson-Pat
man Act and section 5 of the Federal Trade Commission Act made the
Committee uneasy. It was also concerned over court dicta and Com
mission findings that suggest that any departure from f.o.b. pricing may
involve discrimination. The Committee's concern is not without justifica
tion. The Federal Trade Commission, impressed with the difficulty in

conspiracy cases of banning collective behavior that stifled competition,
found in the Robinson-Patman Act a new weapon. In using it in the

185 Antitrust Report 208.



19SS] The Attorney General's Committee's Report 51

Glucose cases186 the Commission ruled that differences in delivered prices
occasioned by either phantom freight or freight absorption that had
lessened competition were unlawful price discriminations, and it banned
both. To have complied with the Commission's orders literally a firm
would have had to sell only f.o.b. The industry did not interpret them
as requiring this.187
The Rigid Steel Conduit proceeding,188 a Federal Trade Commission

Act section 5 case, similarly reflected the Commission's conviction that

industry-wide basing point pricing inevitably lessens competition. The
first count of the complaint charged that the manufacturers of rigid
steel conduit had conspired to use a basing point pricing system; the
second count, that each respondent had used it knowing that its rivals
did so. The Commission's findings sustained both counts, and it or

dered the respondents to quit conspiring and individually to cease quot
ing or selling rigid steel conduit at prices calculated on a basing point
system "for the purpose or with the effect of systematically matching
delivered-price quotations."189 The findings and order on the second
count especially disturbed the Committee. It believed that basing point
pricing, conspiratorially contrived and administered, will reveal itself
through "persistent standardization and surveillance of freight charges,
delivery methods, service extras and discounts" and that "the disciplined
maintenance of a 'delivered' pricing system over a period of time as an

instrument of collusion will disclose some overt index of agreement
186 A. E. Staley Manufacturing Co., 34 F.T.C. 1362 (1942), remanded, 13S F.2d 453

(7th Cir.), modified, 4 Statutes and Decisions, Federal Trade Commission (1944-
1948), 795 (1943), rev'd, 144 F.2d 221 (7th Cir. 1944), rev'd, 324 U.S. 746 (1945);
Clinton Co., 34 F.T.C. 879 (1942); Corn Products Refining Co., 34 F.T.C. 850 (1942),
aff'd, 324 U.S. 726 (1945) ; Hubinger Co., 32 F.T.C. 1116 (1941) ; American Maize-
Products Co., 32 F.T.C. 901 (1941) ; Union Starch & Refining Co., 32 F.T.C. 60 (1940) ;
Penick & Ford, Ltd., Inc., 31 F.T.C. 1494 (1940) ; Anheuser-Busch Co., 31 F.T.C. 986

(1940); Piel Brothers Starch Co., 30 F.T.C. 1384 (1939). Although the Commission
proceeded against each of these companies separately, it was evidently trying to break
down an industry-wide practice that restricted competition.

187 A Federal Trade Commission staff member has challenged the above interpretation,
indicating that in fact compliance did not result in f.o.b. prices. For a complete develop
ment of this point see Stocking, Basing Point Pricing and Regional Development 165-
70 (1954).

188 Rigid Steel Conduit Ass'n., 38 F.T.C. 534 (1944), aff'd sub nom. Triangle Con
duit & Cable Co. v. Federal Trade Commission, 168 F.2d 175 (7th Cir. 1948), aff'd by
an equally divided court sub nom. Clayton Mark & Co. v. Federal Trade Commission,
333 U.S. 956 (1949).
**> 38 F.T.C. 534, 595.
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among participating sellers."190 The Committee recommended that the
Government proceed against basing point pricing exclusively under the
Sherman Act.

In condemning the Commission's findings on the second count of the

Rigid Steel Conduit complaint, the Committee overlooked an important
part of the findings�that the "purpose and effect" of each respondent's
using delivered pricing, under the circumstances of this case, was to
restrict competition. Moreover, the Committee was only half right in
its conclusion that where delivered pricing is continuously and systemati
cally used, supplementary pricing practices that bulwark it are likely
to reveal conspiracy. Where sellers are few and disciplined, this is not

necessarily true. In another connection the Committee acknowledged as

much in recognizing that where sellers are few, "the possibility of suc

cessful collusion is greater, to detect it is harder, and its rewards may be
more immediate and tempting."191 Under such circumstances a finding
like that in Rigid Steel Conduit may serve the cause of competition.
Much, of course, can be said for proceeding against basing point pric
ing under the Sherman Act, but the Committee did not say all that it

might have said. The chief objection to proceeding under section 5 of
the Federal Trade Commission Act is the inadequacy of available reme

dies; the Commission can order respondents to stop conspiring but it
cannot change the structure of an industry. As long as an industry is
dominated by a few large firms that are well disciplined and habituated
to restrictive pricing practices, Federal Trade Commission orders to quit
conspiring are unlikely to change industrial behavior. Where an indus

try's behavior is rooted in its structure, a change in structure may be
the only remedy for pricing practices that restrain competition. When
this is called for, it can be achieved if at all only through court action
under the Sherman Act.

Three circumstances would seem to justify Robinson-Patman proceed
ings against basing point pricing: when it results in phantom freight
(whether obvious or concealed in price differentials); when a firm re

fuses to sell f.o.b. mill and to permit the customer to choose the means

of transportation; and when a multiplant firm engages in local price dis
crimination by absorbing freight with the long-run effect of lessening
competition by putting a local rival out of business.

190 Antitrust Report 216.
191 Id. at 326.
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X

Exemptions from Antitrust Coverage

Just as, in considering antitrust prohibitions on noncompetitive be

havior, the Committee never really came to grips with the fundamental

aspects of the problem of maintaining competition, so in considering
legislative exemptions designed to protect certain groups and industries
from the rigors of competition, the Committee carefully refrained from

passing judgment on their economic validity. It put policy questions
beyond the scope of its inquiry, except for a repeated but vague en

dorsement of "competition as the major rule in our private enterprise
economy."192 Instead, the Committee chose to mark out "the precise
limits of each exemption" and appraise the extent to which regulatory
agencies and courts "give effect to whatever Congressional standards

relating to competition appear in any given statute."193 The Committee

proceeded to do this for mergers and rate agreements among rival firms
in the transportation field, but it carefully avoided judgment on the sig
nificance of congressional standards for competition�and their appli
cation in administering regulatory statutes�to the preservation of a pri
vate enterprise economy. On the necessity of rate agreements by ship
ping conferences, railway bureaus, or airlines the Committee expressly
passed "no judgment."194
The Committee did not even consider two important sectors of the

economy in which state and federal action has placed cartelization be
yond the reach of the antitrust laws�insurance and oil production. It
had nothing to say about the adequacy of state regulation as a substi
tute for competition in keeping insurance rates down nor about the com

petitive significance of the skillfully devised program by which oil pro
ducing states, while protecting oil resources from wasteful exploitation,
have controlled the price of oil by regulating its flow into the domestic
market.
Since the Committee avoided considering the significance of an oligo

polistic industrial structure to the preservation of a, competitive econo

my, it was scarcely in a position to consider the significance to a free
market of powerful labor unions collectively selling their services to busi
ness giants. It avoided all reference to industry-wide collective bargain
ing, privately negotiated and corporate-financed social insurance pro-

192 Id. at 269.
193 Id. at 261.
194 Id. at 277.
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grams, and the whole range of fringe benefits that unions are seeking, in
their impact on the flexibility of costs and the fluidity and mobility of the
labor force. It was concerned exclusively with the conspiratorial aspects
and legal status of labor-management agreements and union-imposed re

strictions that directly affect competition in the sale of goods or services.
The Committee's discussion of the legal steps by which many trade
union activities have been placed beyond the reach of the antitrust laws
and its delimitation of the boundary between what unions can and can

not lawfully do in interfering with competition, are meticulous and dis
cerning. The discussion should be useful to businessmen and union lead
ers anxious to avoid clashing with the law; it also should be of interest
to Congress, for the Committee with only two dissenters recommended
that unions be prohibited by statute from engaging in "activities which
have as their direct object direct control of the market, such as fixing
the kind or amount of products which may be used, produced or sold,
their market price, the geographical area in which they may be sold, or
the number of firms which may engage in their production or distribu
tion."195
The Committee traced with equal skill and clarity the line that the

statutes, administrative agencies, and courts have drawn between lawful
and unlawful market-control activities by agricultural co-operatives. It
urged that the statutory exemptions in this area "should not reduce anti
trust prohibitions to a ghostly residuum."196 Although the Committee
did not believe that agricutural co-operatives have offered any serious
threat to effective competition in the sale of agricultural commodities,
it recommended that "where cooperatives attempt to or actually obtain

monopoly power by means not sanctioned by Section 1 of Capper-Vol-
stead, the Sherman Act should apply even though the monopolized
product's price is not unduly enhanced."�
On the whole, it seems to me that the Committee's dedication to com

petition stands out more clearly in its discussion of labor practices and
the activities of agricultural co-operatives than it does in its discussion
of business behavior.

XI
Economic Indicia of Competition and Monopoly

As previously indicated, except for the persistency of a few dissenters
a reader of the Committee's report might get the impression that the

195 Id. at 304.
i�� Id. at 311.
197 Ibid. (Emphasis added.)
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antitrust experts see the problems alike; but there is evidence that the
Committee's deliberations engendered considerable controversy. It cen

tered about the significance of industrial structure to economic be

havior, and the alignment on the issue was the academicians versus the
"real-life practitioners."198 In contrast to the other sections of the re

port, apparently the academicians spoke for the Committee in chap
ter 7, "Economic Indicia of Competition and Monopoly."
The academicians recognized that the prospect for competition im

proves with an increase in the number of sellers in any market. As they
expressed it,
[A]s the number of independent sellers reaches unity, the market obviously reaches
monopoly. . . .

When sellers are few, each producing a significant share of total market supply,
each seller is aware of the fact that any substantial change in his price or his pro
duction will have an appreciable effect upon total market supply and market price,
and will tend to elicit responsive changes in the prices and outputs of his rivals.
Hence there is a mutual awareness rather than an impersonal market relationship.
. . . [It follows that] when sellers are few, even in the absence of conspiracy, the
market itself may not show many of the characteristics of effective competition,
and in fact may not be effectively competitive in the economic sense.199

According to Blackwell Smith, a nonacademic member of the Com
mittee, the nonacademic members were at one stage afraid of endors
ing such ideas.200 But the general give and take of the larger meetings,
"with real-life practitioners wearing away at abstract theoreticians and
vice versa did much to reduce the disparity among groups."201
Despite the compromise that the report's discussion of "economic in

dicia of competition and monopoly" reflects, it is on the whole a sensi
ble, coherent, and logical analysis of the conditions essential to effective
competition in industrial markets. If the influence of the "real-life prac
titioners," who constituted a majority of the Committee,202 had not been
so great, other sections of the report might have reflected more accu

rately the logic of this discussion.

198 The reassuring phrase is Blackwell Smith's, a Committee member, who described the
controversy. Smith, "Antitrust Report to Narrow Gap Between Law and Economics,"
Trade Practice Bulletin, May 1955, p. 4.

199 Antitrust Report 326.
200 Smith, supra note 198.
201 Ibid.
202 See note 22 supra.
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XII
Antitrust Administration and Enforcement

An analysis of the Committee's recommendations on administration
and enforcement is more properly the task of the lawyer than the econo

mist, and I shall not undertake it. I must confess, however, that I find
the recommendations disturbing.203 On a basis of two years' experience
with antitrust administration I find merit in the conclusions reached by
Schwartz in his dissent that "added together the total effect of the
recommendations is clear: to restrict the Antitrust Division's power of
investigation, to curtail use of criminal prosecutions, to slow up the
filing of complaints, to encumber the exercise of prosecutor's discretion
with novel internal administrative reviews on request of a defendant, to
expand the use of the consent decree in a manner calculated to remove

the last possibility of public scrutiny of this useful but dangerous prac
tice which, among other things, shields the defendants from damage suits
by private parties, to water down the threat of treble damage recovery,
etc."204 If Schwartz is correct and the Committee's views prevail, the
administration of antitrust laws will lose its vigor.

XIII
Conclusion

The Committee was not a fact-finding body but a study group. As
a study group it made surprisingly little use of available studies relevant
to preserving free enterprise, and it manifested no curiosity about the

203 An example is the Committee's recommendation on increasing the penalty for anti
trust violation. Many students of antitrust have long recognized the inadequacy of the
financial penalties imposed�frequently trivial in comparison with the gains of monopoly
�to curb violations. The Committee was more impressed with the decline in the value
of the dollar since 1890 than with the need for stiffer penalties; it recommended that, "to
take some account for inflation, the present $5,000 ceiling should be increased to $10,000."
Antitrust Report 352. Yet in January 1955 the President's Economic Report had recom

mended that Congress, without waiting for the Attorney General's Committee's report,
raise the maximum fine "substantially," "to strengthen the deterrent to violation of the
Sherman Antitrust Act." Economic Report of the President, Jan. 20, 1955, p. 50.

Subsequently, the Attorney General, stating that the deterrent effect of a $5,000 fine

against a large corporation is "almost negligible except for the stigma of conviction,"
asked Congress to increase the maximum fine from $5,000 to $50,000. Trade Practice

Bulletin, Feb. 1955, p. 3. Following these recommendations, Congress passed and the

President approved an amendment to the Sherman Act increasing the maximum fine

to $50,000. Pub. L. No. 135, 84th Cong., 1st Sess. (July 7, 1955). Congress' action

indicates the modesty of the Attorney General's Committee's recommendation.
204 Antitrust Report 388.



1955] The Attorney General's Committee's Report 57

inadequately explored areas of business behavior and structural relation

ships that, if illuminated, might aid greatly in shaping sound policy to

ward business. What are the basic factors in the national economy mak

ing for bigness? Does bigness bring business advantages to a firm with

out corresponding benefits for society? What is the relationship between

size and efficiency? What is the significance of bigness to research and

of research to bigness? What is the role of the individual inventor in
a corporate economy? What are the economic advantages of diversifica
tion and what is its significance to firm size? What are the relationships
between small suppliers and the larger manufacturers and between large
manufacturers and their distributors? Do suppliers and distributors
function as independent business firms or as satellites? How important
are advertising and selling outlays to cost? What is their significance to

freedom of entry? The Committee could not have been expected to

answer such questions, but it would have performed a public service by
recognizing the need for answers and by suggesting studies and investiga
tions for obtaining them; for the answers to such questions would pro
vide a basis for sound public policy towards business, little and big. They
would get at the antitrust problem in its fundamental aspects.
It is exceedingly difficult to deal with questions of economic policy

with complete objectivity, and experts on policy questions are not neces

sarily "open-minded." They bring to the problem on which they are

experts minds filled with facts, and experience and understanding that
give them a point of view about it. The point of view of the Attorney
General's Committee is clear. It is not so much reflected in any par
ticular thread of bias running through the Committee's discussion of

particular problems�in truth the Committee has woven with deft and
delicate hands�rather it is revealed in the general pattern of the fabric.
The Committee views the contemporary industrial structure with equa
nimity. It has faith in an economy of big business, and its recommenda
tions reflect this faith. Its solicitude for big business outweighs its fear
of monopoly. Wesley Mitchell used to tell his Columbia University stu
dents that the problems with which economists concern themselves and
how they look at them are determined by the institutional matrix in
which they find themselves. The Committee's report reflects this princi
ple. The report is not a study of the fundamental aspects of the anti
trust problem but a profession of faith in the industrial status quo�
a confessional of a group of dedicated men who have made peace with
their environment.
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TORT LIABILITY AND THE ATOMIC ENERGY INDUSTRY

Ralph E. Becker* and Leo Albert Huard**

Introduction

The production and use of atomic energy has heretofore been a gov
ernment monopoly. In 1954, however, the United States Government
invited the industrial potential of this country to participate in the
peaceful application of this virtually untapped source of power. This
invitation was expressed in the Atomic Energy Act of 1954 which em

powers the Atomic Energy Commission to issue commercial licenses "to
transfer or receive in interstate commerce, manufacture, produce, trans
fer, acquire, possess, import, or export" certain atomic energy utilization
or production facilities.1
The purpose of this act of Congress is to provide:
a. a program of conducting, assisting, and fostering research and development

in order to encourage maximum scientific and industrial progress;
b. a program for the dissemination of unclassified scientific and technical infor

mation and for the control, dissemination, and declassification of Restricted Data,
subject to appropriate safeguards, so as to encourage scientific and industrial prog
ress;

c. a program for Government control of the possession, use, and production of
atomic energy and special nuclear material so directed as to make the maximum
contribution to the common defense and security and the national welfare;
d. a program to encourage widespread participation in the development and utili

zation of atomic energy for peaceful purposes to the maximum extent consistent
with the common defense and security and with the health and safety of the public.2

This statutory scheme for the participation of private persons in the
new atomic industry has provoked much sober reflection among inves-

* Member of the Bars of the State of New York, the District of Columbia and the

Supreme Court of the United States; actively engaged in the practice of law in New

York (since 1929) and the District of Columbia (since 1949).
** B.A., St. Anselm College; LL.B., Georgetown University; Member of the Bar of

the District of Columbia; Professor of Law, Georgetown University Law Center; Faculty
Adviser of this Law Journal.

1 Section 103a, 68 Stat. 936 (19S4), 42 U.S.C. � 2133(a) (Supp. n, 1955). The statu

tory terms and the mechanics of the licensing procedure have been clearly explained by
the Commission's General Counsel. See paper submitted by William Mitchell, General

Counsel, AEC, to the Conference on Atomic Energy, The Legal Center of the South

western Legal Foundation, Dallas, Texas, April 19, 1955.

2 Section 3, 68 Stat. 922 (1954), 42 U.S.C. � 2013 (Supp. II, 1955).
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tors and industrialists. Industry had sought entry into the atomic en

ergy field for a long time, but now that the moment is at hand there is

evidence of some industrial timidity and a pronounced tendency to

proceed with caution. This is entirely to be expected. Atomic energy is

largely an unknown quantity and the production and operation of nu

clear reactors is still in the experimental stage.
Industrial utilization of atomic energy presents new investment prob

lems and opportunities, new labor-management problems, novel aspects
of government-industry co-operation, and certain arresting possibilities
in the field of liability insurance. In the last case neither the insurer
nor the insured are fully cognizant of the risks involved or of the

capacity to insure such risks. The consequent hesitancy of the insurer
is bottomed on his uncertainty as to the extent of the application of
the common-law rules of tort liability to personal and property injury
likely to arise in the infant industry.
In this paper, we propose to examine some of the ordinary rules

of tort liability and to consider their application to injuries caused by
the fast-approaching operation and use of atomic energy installations

by nongovernmental entrepreneurs. Naturally a great deal of guess
work will be involved, and we will, in all likelihood, raise more ques
tions than we can answer. Nevertheless the importance of developing the

peaceful uses of atomic energy impels us to set down our guesses and
our unresolved questions. Perhaps others may thus be led to better

guesses and more answers.

Liability in General

Uppermost in the minds of the insurer and the industrialist is the
damage to be anticipated from the escape of radioactive materials.3
This is the new, the unknown hazard.
This is not to say, however, that radioactive materials and toxic fis

sion products present the only hazard. There will also be the usual
risks involved in plant construction and installation of machinery and
equipment. Building an atomic energy plant is not greatly different
from building a boiler works, a power plant, or a plant for the manu

facture of sulphuric acid, or nitroglycerine. The tools and equipment
3 Atomic Energy Commission, Preliminary Report of Insurance Study Group (AEC

785/5, June 20, 1955). (Unclassified.) See also paper submitted by William Mitchell,
General Counsel, AEC, to the International Conference on Peaceful Uses of Atomic
Energy, Geneva, August 1955.
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of the construction men, and their working conditions, will be much
the same as usual. Men will slip and fall, get bruised and burned and
they will sprain their backs while lifting or moving equipment.
These and similar accidents will continue after the plant enters the

operational stage. Men will be hurt and property will be damaged in
all the old familiar ways. The ordinary operating risks will be simi
lar to those now known to exist in the more hazardous types of chemi
cal operations.
As far as such run-of-the-mill injury to personnel is concerned, pres

ently existing workmen's compensation is certainly adequate. The spe
cial case of a workman who suffers injury from fission products while
at work in a nuclear reactor plant should also fall within workmen's
compensation coverage. The following colloquy between an insurer's
representative and an unidentified questioner is illustrative of the ap
proach of the insurance industry.
Question: Does the present compensation insurance include coverage of injury
from fission products . . . ?
Mr. Black: It definitely does. I think the compensation policy universally covers

all the liabilities under state workmen's compensation laws.4

Radioactive materials and fission products escaping outside the con

fines of the plant present a different, more uncertain, and much grim
mer picture. About a year ago an expert in reactor development and
construction undertook to explore the "unpleasant aspects" associated
with the use of nuclear reactors as a source of power.5 He pointed out

that a nuclear power plant was roughly comparable to the "large scale

production of both highly poisonous gas and explosives under the same

plant roof."6
Some fission products, when inhaled, "are from 3 million to 2 billion

times more toxic than chlorine, the most potent common industrial

poison."7 In addition these substances cannot be detected by the senses,
and nonfatal concentrations can produce permanent injuries which will

lie dormant for many years.

4 Mr. S. Bruce Black is president of the Liberty Mutual Insurance Companies. The

colloquy occurred in a panel discussion following delivery of Mr. Black's paper on

"Problems of the Insuror," Atomic Industrial Forum, Inc., The New Atomic Energy Law

�What It Means to Industry 166, 176 (Nov. 1954). This publication will hereinafter

be cited as Forum Report.
5 Dr. George L. Weil, The Hazards of Nuclear Power Plants, Forum Report 154.

6 Id. at 155.
7 Ibid.
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This highly-experienced atomic scientist then gives a horrifying pic
ture of the maximum possible reactor accident, i.e., "an explosion which

bursts the reactor structure and releases the radioactive fission products
to the environment."8
This is the insurer's nightmare. Such a maximum accident can be

caused by a number of factors including the following: a) defective

design and manufacture of the plant; b) defective design and manufac
ture of machinery and machine components; c) defective design and
manufacture of the media for the distribution and disposal of radio
active by-products and waste materials; and d) the personal equation,
i.e., mistake, negligence, or insufficient training of operating personnel.
Any of these may produce an accident of catastrophic proportions and
the liability problem will then be thrown to the lawyers and the courts

for resolution.
What legal principles should be applied in an action to recover dam

ages by persons injured in such an accident? Classically, tort liability
has been predicated on intentional conduct and negligent conduct. It is
at once obvious that anyone causing intentional harm to persons or

property through misuse of atomic energy facilities or radioactive ma

terials will be held legally responsible for his actions. Similarly, lia

bility for negligent conduct should present no problems of startling nov

elty. Courts will continue to speak in terms of duty, breach of duty,
causation and damages. No change should be anticipated in the nature
of the long-settled standards by which liability for negligence has here
tofore been determined.
Novel questions of causation may very well arise�but then novel

questions constantly arise in the field of causation. Causation is rarely
easy to prove and, in the case of radiation injury to members of the
public following a nuclear reactor explosion, we can expect that diffi
culty to be multiplied enormously. Atmospheric conditions such as low
flying clouds, surface winds, fogs and rain, may carry radioactive ma

terials and fission products hundreds of miles from the site of the ex

plosion. On the other hand, on a cloudless, near-windless day the prob
lem of rain-out would be nonexistent, and that of fall-out greatly
minimized. What importance should atmospheric conditions be given
by a court, or a jury, in tracing the chain of causation?
In addition to the problem of geographical distribution described

above, there is also a twofold time problem to be considered. The first

8 Id. at 1S6.



62 The Georgetown Law Journal [Vol. 44: p. 58

such problem is connected with that of geographical distribution under
varying atmospheric conditions. Clouds and winds are sometimes erratic
in their behavior. Conceivably, a low-flying cloud might pick up fission
products at the explosion site, rise to a safe height, and then descend,
many hours or days later, and many miles away to discharge its deadly
cargo on the unsuspecting public. Are these distant persons reasonably
foreseeable? Does the element of elapsed time alone break the chain of
causation? Does the combination of elapsed time, atmospheric condi
tions and great distance bring about that result? Suppose "freak"

atmospheric changes intervene, what then?
The second time problem has to do with the effect of exposure to

radiation. Cases of cancer have been reported as arising months and
even years after the original exposure to radioactive materials and
fission products. There also exists the possibility that the victim may
suffer some initial harm followed by increasing incapacitation until
death. This process may take years. Since medical experience with

respect to injury from atomic radiation is rather limited, the proof
of the injury itself, as well as the proof of causation, becomes extremely
complicated.
This time factor also suggests a re-examination of tort statutes of

limitations. Proposals have been made to extend the running time of
the statutes, but these seem rather premature. Definite conclusions
with respect to changes in tort limitation periods should await more

conclusive medical information. Until such information is made avail

able, the establishment of new limitation periods must rest on sheer con

jecture. Common sense dictates additional medico-legal study before

any action is taken.
Strict Liability

There is a more disturbing question than intentional or negligent lia
bility currently preoccupying those interested in entering the private
atomic energy industry. This is the possibility of applying the concept
of liability without fault to the industrial use of atomic energy.
Judicial opinions abound with casual references to absolute liability.

Frequently the context makes it clear that the reference is to a species
of liability which is said to attach at all events. Actually, instances of

absolute liability in that sense are rarely found in today's tort law. The
act of God, of the plaintiff himself, or of a stranger who could not be

anticipated by the defendant are ordinarily good defenses. The lia

bility referred to is absolute only in the sense that it attaches even



1955] Comments 63

in the absence of the actor's fault, not in the sense that it attaches at

all events, admitting of no defense. In discussing this facet of tort law,
therefore, we use the more comprehensive term strict liability and,
upon occasion, the descriptive phrase liability without fault.
Liability without fault has had a spotty history in the development of

tort law as we know it today. A rather widely accepted theory holds
that the law began by making a man act at his peril, and gradually
moved toward the acceptance of moral standards as the basis of lia

bility. This was not a case of ever-forward, unswerving progress. The
law apparently swung from "unmoral periods" to periods where more

and more stress was laid on moral fault. No specific point in English
legal history can be definitely isolated as a time when man acted at

his peril with complete responsibility for any harm which might result.
Over the years, however, the law increasingly identified tort liability
with immoral conduct. By the end of the 19th century this identifica
tion had become so pronounced that some prominent scholars attempted
to construct a consistent theory of tort law upon the basic principle
that there should be no liability without "fault," the latter term being
understood to involve substantial personal guilt.9
This position has been virtually abandoned. Courts now tend to treat

of "fault" as "social fault"�a danger to society�rather than in terms
of the actor's personal immorality. Fault of a defendant very frequent
ly merely means that he has failed to live up to an arbitrary ideal
standard, and the law disregards the fact that the defendant did not
know the standard or was incapable of meeting it. In this sense normal
activities are often the basis for tort liability.
It is perhaps a social fault for a man to bring something upon his

land which is dangerous to his neighbors. This "fault" may very well
be committed by the mere ownership and operation of a nuclear reactor.
It may be "fault" of this kind which formed the real basis for the de
cisions in the Rylands cases,10 although this cannot be clearly and cer

tainly determined from the opinions.
Rylands v. Fletcher came at the height of a "moral" period in the

law. The fashion of the times was liability predicated on moral fault.
The case was a radical departure from this accepted norm and conse

quently raised a great furor in England and in this country.

9 Prosser, Law of Torts 14-15 (1955).
10 Fletcher v. Rylands, 3 H. & C. 774, 159 Eng. Rep. 737 (Ex. 1865), rev'd, L.R.

1 Ex. 263 (1866), aff'd, L.R. 3 H.L. 330 (1868).
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Justice Blackburn, in the Exchequer Chamber, held that ". . . the
true rule of law is, that the person who for his own purposes brings
on his lands and collects and keeps there anything likely to do mischief
if it escapes, must keep it at his peril, and if he does not do so, is prima
facie answerable for all the damage which is the natural consequence
of its escape."11 This statement is frequently quoted as the "rule of the
case." It is nothing of the sort. The "rule" of a case can only be said
to reside in the decision of the highest court to pass on the question
at issue. Here, the decision of the Exchequer Chamber was appealed
to the House of Lords, and it is to the opinion of that august body that
we must look for the "rule."
The House of Lords sharply curtailed the "rule" announced in the

Exchequer Chamber and made it rest on an entirely different base.
Lord Cairns stated that the concept of strict liability set out by Justice
Blackburn applied only to a "non-natural" use of the defendant's land,
as distinguished from "any purpose for which it might in the ordinary
course of the enjoyment of land be used."12 The English courts have

consistently applied this interpretation of the Rylands case. Strict lia

bility in England has been confined to things or activities which are

"extraordinary,"13 or "exceptional,"14 or "abnormal,"15 and held not to

apply to the "usual and normal."16
In the United States Rylands v. Fletcher was quickly endorsed by

the courts of Massachusetts17 and Minnesota.18 It was just as promptly
rejected by the courts of New Hampshire,19 New York,20 and New Jer
sey.21 All three cases were obviously cases of natural uses to which the

English courts would not have applied the rule as they understood it.

n Fletcher v. Rylands, L.R. 1 Ex. 263, 278 (1866). (Emphasis added.)
12 Rylands v. Fletcher, L.R. 3 H.L. 330, 338 (1868).
i3 National Tel. Co. v. Baker, [1893] 2 Ch. 186, 199; Noble v. Harrison, [1926]

2 K.B. 332, 343.
14 Rainham Chemical Works v. Belvedere Fish Guano Co., [1921] 2 A.C. 465, 471.
� Barker v. Herbert, [1911] 2 R\B. 633, 645.
16 Noble v. Harrison, [1926] 2 K3. 332, 342; Barker v. Herbert, [1911] 2 KB.

633, 645.
it Ball v. Nye, 99 Mass. 582 (1868).
is Cahill v. Eastman, 18 Minn. *324 (1871).
19 Brown v. Collins, 53 N.H. 442 (1873). Doe, C.J., was particularly critical of the

distinction between "natural" and "non-natural user" which he thought to be without

meaning in law.
20 Losee v. Buchanan, 51 N.Y. 476 (1873).
21 Marshall v. Welwood, 38 N.J.L. 339 (Sup. Ct. 1876).
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In all three cases the attack was directed at Blackburn's broad statement in the

intermediate court, and the final decision of the House of Lords was ignored. Ry
lands v. Fletcher was treated as holding that the defendant is absolutely liable in

all cases whenever anything under his control escapes and does damage. In other

words, the law of the case was misstated, and as misstated rejected, on facts to

which it had no proper application in the first place.22
As of 1955, Rylands v. Fletcher is rejected by name in ten American

jurisdictions.23 It has been approved by name or a statement of princi
ple clearly derived from it has been adopted in twenty states 24 These
American cases reflect the limitation to "non-natural use" made by the

House of Lords.
The Restatement of Torts, however, has limited the Rylands princi

ple to an "ultrahazardous activity" of the defendant�one which "neces

sarily involves a risk of serious harm to the person, land or chattels of
others which cannot be eliminated by the exercise of the utmost care,"
and "is not a matter of common usage."25 This peculiar phraseology
ignores the relation of the activity to its surroundings and emphasizes
instead the factor of extreme risk of harm which cannot be eliminated

by the exercise of the greatest care. The Restatement's position can thus

hardly be described as an adoption of the Rylands principle and has
not been reflected in the American cases.

A critical appraisal of American case law indicates that even the

jurisdictions which reject Rylands v. Fletcher actually have accepted
and applied its doctrine under a variety of disguises, e.g., trespass, abso
lute nuisance.26 It is safe to say that the principle of the case as de
fined by the House of Lords now finds wide acceptance in this country.
The owner or operator of a nuclear reactor would obviously find

himself in a horrible position under the Restatement rule. The danger
of radiation is a risk of harm which cannot be completely eliminated by
the exercise of utmost care.27 Rylands v. Fletcher offers a little more

hope since it can be argued that an atomic energy installation is a

"natural use" of land in a locale where there is much industrial activity.
22 Prosser, Law of Torts 332 (19SS). (Emphasis added.)
23 Id. at 332-33.
24 Id. at 333-34.
25 Restatement, Torts �� 519-20 (1934).
26 McAndrews v. Collerd, 42 N.J.L. 189 (Ct. Err. & App. 1879) ; cf. Heeg v. Licht,

80 N.Y. 579 (1880). See Prosser, Law of Torts 336-38 (1955).
27 Weil, supra note 5, at 155. At p. 156, Weil quotes Dr. Edward Teller: "With

all the inherent safeguards that can be put into a reactor, there is still no foolproof
system that couldn't be made to work wrongly by a great enough fool."
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It will probably be some time, however, before our courts are will
ing to hold that the use of atomic energy is "natural."
Dean William Prosser, who is not exactly a novice in the field of torts,

has categorically stated:
The first case involving damage from the escape of radiation from the use of

atomic energy has yet to reach the courts. When it does, it is not difficult to pre
dict that there is no court which will refuse to apply to it the principle of strict
liability found in the cases which follow Rylands v. Fletcher.28

This is the historic aspect of strict liability. Another, more recent
rationale in support of strict liability might also find application in cases

of injuries sustained through the operation of nuclear reactors. Pro
fessor Morris has stated it this way:
.... One who should know that his activity, even though carefully prosecuted, may
harm others, should treat this harm as a cost of his activity. If the activity is a

business enterprise, this cost item will affect pricing and will be passed on to con

sumers, spread so thin that no one will be seriously affected.29

This concept is a little harder to trace in the cases. It is not so for
malized as the other. It is more elusive but its presence can be defi

nitely detected in an ever-increasing number of judicial opinions. The
avowed purpose for imposing strict liability under this reasoning is the
allocation of loss to the party best equipped to pass it on to the public,
i.e., the superior risk-bearer. This theory takes dead aim at the insur
ance carrier. The owner or operator of a nuclear reactor will most

likely be a rich, heavily insured corporate entity�prima facie, better
able to bear the loss than the injured party. However, in this connec

tion it has been said that the probable losses from the maximum possi
ble accident would be beyond the combined capacity of all the insur
ance companies in the United States.30 With this realization impressed
upon them, our courts might be willing to reconsider the question of

superior risk-bearing.
Res Ipsa Loquitur

There is still another method by which liability without fault may
sometimes be imposed on the owner or operator of a nuclear reactor.

This is an old familiar friend�res ipsa loquitur!
28 Prosser, supra note 22, at 336.
29 Morris, Torts 247 (19S3). (Emphasis added.) See also Edgerton, Legal Cause,

72 U. Pa. L. Rev. 211, 343 (1924) ; Morris, Hazardous Enterprises and Risk Bearing
Capacity, 61 Yale L.J. 1172, 1176 (1952).

30 MacMackin, Problems of the Insuree, Forum Report 160, 163; Black, Problems of

the Insuror, Forum Report 166, 167-70.
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The classic statement of this doctrine is that of Chief Justice Erie
in 1865:
There must be reasonable evidence of negligence.
But where the thing is shewn to be under the management of the defendant

or his servants, and the accident is such as in the ordinary course of things does
not happen if those who have the management use proper care, it affords reason

able evidence, in the absence of explanation by the defendants, that the accident
arose from want of care.31

It seems certain that most courts would be inclined to hold that a

nuclear reactor does not explode "if those who have the management
use proper care." The fantastic safety record of the atomic energy in

dustry to date supports the conclusion that careful operation is pos
sible, and that accidents are "reasonable evidence" of negligence.
The operating history of 25 reactors in the United States for the years 1943
through 1954 shows no accidents involving radiation injury sufficiently serious to
cause lost time of personnel during 606,686 operating hours and 17,799,000 man-

hours. The only fatalities known to be attributable to work in atomic energy
installations since 1942 resulted from two laboratory accidents connected with criti
cal assemblies of fissionable material. In each of these incidents, one man died and
a few were injured by radioactive effects. This remarkable safety record is far
superior to the record of industry in general.32

Such a "remarkable safety record" may boomerang in that it sug
gests to the reasonable mind that any accident must, almost of neces

sity, occur through someone's negligence.
Our courts, however, have not been content to rest on the classic

statement of the doctrine. In recent years res ipsa loquitur has been
modified, enlarged, aggrandized, so that it now bears little resemblance
to Chief Justice Erie's pronouncement.
The element of exclusive control by the defendant of the instrumen

tality causing the injury has been virtually eliminated in many cases.33
On some occasions it even appears that "reasonable evidence of negli
gence" is no longer a requirement. Consider, for example, Haasman v.

Pacific Alaska Air Express,3* where the plaintiffs brought suit to recover

31 Scott v. London and St. Katherine Docks Co., 3 H. & C. 596, 601, 159 Eng. Rep.
665, 667 (Ex. 1865).

32 Speech by Clark C. Vogel, Office of the General Counsel, Atomic Energy Commis
sion, "An Introduction to the Problems of Atomic Energy Insurance," Briefing Confer
ence on Legal Aspects of Atomic Energy, Sept. 23, 1955.

33 Jesionowski v. Boston & Maine R. Co., 329 U.S. 452 (1947) ; Capital Transit v.

Jackson, 80 U.S. App. D.C. 162, 149 F.2d 839, cert, denied, 326 U.S. 762 (1945).
34 100 F. Supp. 1 (D. Alaska 1951).
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damages for the wrongful death of their decedents who were passengers
on defendant's commercial airline. The plane never arrived at its des

tination, and no trace of ship, cargo, crew, or passengers was ever

found. Available evidence indicated that no icing or storm conditions
prevailed along the route at the time of the flight. The plaintiffs relied

wholly on res ipsa loquitur and the court held that the doctrine applied.
Examples of this whittling process could be carried on ad infinitum.
We seem to be approaching the point where the doctrine will be made
available whenever it is difficult or inconvenient for the plaintiff to prove
how he was injured. We have traveled far since the day the original
barrel of flour rolled out of the warehouse window and fell upon a

passing pedestrian.35
The private atomic energy industry cannot honestly hope that our

courts will return to the more restricted doctrine expressed in Scott v.
London and St. Katherine Docks Company.36 In fact, it would be far
safer for the industry to plan its activities in the expectation of future
expansion and greater relaxation of res ipsa loquitur.
It can safely be assumed that most courts will allow a plaintiff

injured by the escape of radiation to plead res ipsa loquitur, the plain
tiff's total inability to prove actual negligence being apparent. Enough
has been said to show that skillful use of the plea will vastly simplify
proof of negligence against the operator of the reactor.

Generally, once the plea is admitted the defendant has the burden
of advancing evidence of nonnegligent operation. This could be very
difficult�and sometimes it will be impossible. When such an impossi
bility arises, plaintiff will recover without actually proving negligence,
and that result, in the circumstances assumed, is tantamount to strict

liability.37 In this devious manner liability without fault has displaced
the old moral "fault" concept in still another area of tort law.

Quite conclusively, under one guise or another, liability without fault
for injuries caused by the escape of radiation will be imposed on the
owner or operator of a reactor. There is one small consolation in that
strict liability has heretofore been confined to the consequences which
lie within the risk created, both as to the type of harm threatened and
the persons within the area of danger. In other words both the conse-

35 Byrne v. Boadle, 2 H. & C. 722, 1S9 Eng. Rep. 299 (Ex. 1863).
36 See note 31 supra.
37 Gregory, Trespass to Negligence to Absolute Liability, 37 Va. L. Rev. 359, 381

(1951). But see United States v. Ure, 225 F.2d 709, 711-12 (9th Cir. 1955).



1955] Comments 69

quences and the plaintiff must be foreseeable to the man of ordinary-
reason. What the area of danger is and what a man of ordinary reason

would foresee as a consequence of a runaway nuclear reactor still remain
to be defined. The decided cases also support the further limitation
that liability will not lie in cases where the harm results from the inter
vention of an unforeseeable force of nature (the act of God), or the
intentional act of a third person.38
Contributory negligence is, in general, not a defense to liability with

out fault, but assumption of risk will usually relieve the defendant.

Sometimes, however, assumption of risk and contributory negligence are

difficult to distinguish. Reference is made here to the cases where the

contributory negligence consists of voluntary but unthinking exposure
to a known danger, e.g., the boy who crawls under the rope to get nearer
the leopard's cage and finds that his confidence in his own agility was

misplaced.39 If such situations are properly cases of contributory negli
gence, and some courts have so treated them, this type of contributory
negligence can be said to be a defense to strict liability.
it must be remembered also that the legislature may authorize acts

which are extremely hazardous to others, and such authority amounts
to a governmental recognition that these acts are not antisocial, but
desirable for the benefit of society at large. Thus where gas,40 water,43
or electric42 conduits are laid in the street by legislative permission,
liability for the damage they do must be predicated on the existence of
some negligence. For instance, a contractor doing blasting work for the
state has been held not subject to strict liability.43
Due to the experimental nature of the industrial atomic energy pro

gram and the vast benefits to the community which are anticipated, it
would seem that the desirability of legislative protection could be force
fully argued. At least this approach deserves extensive exploration. The
mere fact that the private entrepreneur must be licensed to operate an

atomic energy facility should lend weight to the argument that his ac

tivity is not only legal but also desirable and beneficial. The Atomic

38 Worth v. Dunn, 98 Conn. Si, 62, 118 Atl. 467, 471 (1922) ; Wells v. Knight, 32
R.I. 432, 80 Atl. 16 (1911) ; see McFarlane v. City of Niagara Falls, 247 N.Y. 340, 160
N.E. 391 (1928).

39 Opelt v. Al. G. Barnes Co., 41 Cal. App. 776, 183 Pac. 241 (1919).
40 Gould v. Winona Gas Co., 100 Minn. 258, 261-62, 111 N.W. 254, 2S5 (1907).
41 Green v. Chelsea Waterworks Company, 70 L.T.R. (n.s.) 547 (C.A. 1894).
42 National Tel. Co. v. Baker, [1893] 2 Ch. 186.
43 Nelson v. McKenzie-Hague Co., 192 Minn. 180, 256 N.W. 96 (1934).
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Energy Act of 195444 demonstrates that Congress earnestly believes
that the development of a private atomic energy industry is in fact de
sirable and beneficial. It would seem, therefore, that the industry should
be given substantial encouragement in the days of its infancy. Irrespon
sible application of liability without fault can serve severely to hamper
the industry without corresponding benefit to the public.

Liability of Manufacturers and Suppliers

We have thus far discussed liability only with respect to the owner

or operator of the nuclear reactor. We have tacitly assumed that in
jured plaintiffs turned to them for relief. This is, of course, a distorted
and incomplete picture.
As we have pointed out earlier, reactor failure may arise from sources

outside the control or cognizance of the reactor owner or operator.
Some accidents will occur because of defects within the reactor itself or
its component parts. The liability of the manufacturer or supplier of
such machinery then becomes an important matter to the injured
victim.
In 1916, the Court of Appeals of New York, in the celebrated case

of MacPherson v. Buick Motor Co.,45 held that the manufacturer of a
chattel which becomes dangerous when defectively made was liable to

the ultimate consumer who was injured in the normal use of the chattel.
Since that time the rule of that case has come to mean that a duty of
due care devolves on a manufacturer whenever substantial harm is to

be anticipated if the chattel manufactured should be defective. This

duty is one of inspection which runs to the ultimate consumer. This,
of course, is liability based on negligence, and plaintiff's case must fall
if there is no proof of negligence.
Mr. Justice Cardozo, in the MacPherson case, spoke only of liability

to the ultimate consumer. However, later cases extended the rule to suc

cessively larger groups of persons who have had progressively less con

nection with the manufacturer, e.g., casual bystanders.48 The courts

have apparently concluded that the manufacturer's duty extends to

any one who may reasonably be expected to be in the vicinity of the

� 68 Stat. 919 (19S4), 42 U.S.C. �� 2011-2281 (Supp. n, 19SS).
45 217 N.Y. 382, 111 N.E. 10SO (1916).
46 Reed & Barton Corporation v. Maas, 73 F.2d 359 (1st Cir. 1934). McLeod v.

Linde Air Products Co., 318 Mo. 397, 1 S.W.2d 122 (1927). Liability is no longer
limited to personal injury but has been extended to cover damage to property. Genesee

County Fire Relief Assn. v. Sonneborn Sons, 263 N.Y. 463, 189 N.E. SSI (1934).
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chattel's probable use, and to be endangered if it is defective. In view
of the possibilities of wide distribution of lethal fission products through
the failure of a defective reactor or reactor component,47 the manufac
turer's liability assumes the same dimensions as that of the reactor op
erator.
The MacPherson rule is very much alive today�it is "all but uni

versal law in the United States."48 It was recently applied in a case

involving the manufacturer of a storage tank for liquefied natural gas.49
The tank was out of the hands of the manufacturer and was a com

ponent of a larger production unit. The analogy to the manufacturer
of a component of a nuclear reactor intrudes forcefully.
This brings to mind the allied liability of the seller of a product�

not only the seller of the reactor components, but also possibly the
seller of substances treated by radiation. Newspaper stories indicate
that a wide variety of materials can be improved or preserved through
exposure to atomic radiation. These materials are reported to include
fabrics, both synthetic and natural, and many foods and food products.
Such products will undoubtedly reach thousands of persons who would
never be exposed to the dangers of radiation resulting from a reactor

explosion.
An outgrowth of the MacPherson rule holds that "one who labels a

product with his own name or otherwise represents it to be his own is
to be treated on the same basis as if he had manufactured it, and so

is liable for any negligence on the part of the actual maker."50 The
seller is said to be "estopped"�although the real basis of the liability
appears to be merely that by vouching for the product as his own, the
seller has assumed responsibility for proper care.

In addition to this liability for negligence of the maker under the ex

tended MacPherson rule, the seller must also take into account warranty
hability. Sellers' warranties are implied, as well as expressed in appro
priate statutes. This prompts an interesting, if perhaps far-fetched,
speculation with respect, particularly, to the production of irradiated

47 Liability has also been extended to the maker of component parts and to a parts
assemhler. Spencer v. Madsen, 142 F.2d 820 (10th Cir. 1944) ; Sheward v. Virtue, 20 Cal.
2d 410, 126 P.2d 345 (1942) ; Smith v. Peerless Glass Co., 259 N.Y. 292, 181 N.E. 576
(1932).
48 Prosser, Law of Torts 500 (1955).
49 Moran v. Pittsburgh-Des Moines Steel Co., 166 F.2d 908 (3d Cir.), cert, denied,

334 TJ.S. 846 (1948).
50 Prosser, supra note 48, at 502. (Emphasis added.)
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foods and food products. The law of warranty has enjoyed rather
novel development in the area of warranties for the sale of foods in
recent years. In the District of Columbia,51 and in a number of states,
the implied warranty of fitness for human consumption, and the corre

sponding warranty of the Uniform Sales Act, are compensated accord
ing to the tort rule of damages rather than the contract rule. There
seems to be no reason why this approach could not be applied to a wide
variety of products subjected to treatment by radiation from an atomic
energy source. Warranty is, of course, a form of strict liability and
thus further simplifies the injured plaintiff's case. Combining the wide
ly extended MacPherson rule and the warranty theory would give the
injured plaintiff a rather formidable arsenal of weapons against the
manufacturer or supplier of irradiated products.

Vicarious Liability

As in other industrial activity, a large part of the actual operations
of the atomic energy industry will be carried on by the agents and con

tractors of the legal owner or operator.
There was a time when the doctrine of respondeat superior strictly

limited the tort liability of a principal to injuries caused by the agent in
the course of his employment. The interpretation of this rule leaned
toward a rather restrictive notion of scope of employment. The courts
looked for a real connection between the tortious act of the agent and
the duties he was authorized to perform for his employer. When the

injuries inflicted by the agent were, in fact, a result of something he
did in the discharge of his duties to his employer, the employer was

then, but only then, liable to the injured party.
These concepts still exist as words in judicial opinions. Their con

tent, however, has undergone a strange metamorphosis. Scope of em

ployment now generally receives a very broad interpretation designed to

bring all but the most outrageous activities of the agent within its com

prehension. For instance, the Court of Appeals of the District of Co
lumbia has held that a restaurant counterman was acting within the

scope of his employment when he settled a customer's complaint by
striking him with a nightstick. The court based its opinion on the fact
that this particular counterman had been placed in charge of the res

taurant, that the business had been committed to his care, and that it

51 Hanback v. Dutch Baker Boy Inc., 70 App. D.C. 398, 107 F.2d 203 (1939) ; Cush-

ing v. Rodman, 65 App. D.C. 2S8, 82 F.2d 864 (1936). See, generally, Prosser, supra
note 48, at 506-11.
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was his duty to adjust disputes with the customers. In that event,
stated the court, even though personal resentment may have led him to

assault the customer he was, at such time, acting within the scope of

his employment.52 There is no indication of a reversal of this position.53
It seems clear that owners and operators of nuclear reactors will be

held accountable for the negligence of their agents under a fairly re

laxed interpretation of the rules of agency. Perhaps influenced by legis
lative policy, courts seem prone to find that an agency exists whenever
that becomes the only way to reach a financially responsible defendant.
It was once the rule that there was no liability for the negligence of

an independent contractor. As early as 1935, a New York court listed
over a dozen exceptions to this rule.54 The court pointed out in the
course of its opinion "that many theories and 'exceptions' have been

adopted in an endeavor to circumscribe the general rule and to fix the

liability upon the employer. That this is the trend of the present day
decisions cannot be doubted."55
This case was later reversed56 but its prediction as to the "trend"

of coming events has proved to be true. "Indeed it would be proper to

say that the rule is now primarily important as a preamble to the catalog
of its exceptions."57
There has been a war of attrition against the rule of nonliability

until "it is not easy to say that any 'general rule' remains."58 It, there
fore, behooves the investor-industrialist who enters the field of atomic
energy to choose his independent contractors with great care and to
watch over them with continuing diligence. The "insulation" formerly
furnished by the independent contractor rule is largely illusory.59

Governmental Liability and Immunity

The United States, its departments and agencies, the several states,
their departments and agencies, are immune from suits by private citi-

62 Dilli v. Johnson, 71 App. D.C. 139, 140; 107 F.2d 669, 670 (1939).
53 E.g., Tarman v. Southard, 92 U.S. App. D.C. 297, 205 F.2d 705 (1953).
54 Kuhn v. P. J. Carlin Const. Co., 154 Misc. 892, 278 N.Y.< Supp. 635 (Sup. Ct.

1935).
55 Id. at 897, 278 N.Y. Supp. at 641.
56 Kuhn v. City of New York, 274 N.Y. 118, 8 N.E.2d 300 (1937).
57 Pacific Fire Ins. Co. v. Kenny Boiler & Mfg. Co., 201 Minn. 500, 503, 277 N.W.

226, 228 (1937).
58 Prosser, Law of Torts 358 (1955).
59 It should be noted in passing that Rylands v. Fletcher was an independent con

tractor case, as is the recent Moran case, supra note 49.
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zens.60 This wall of immunity can be breached only by consent of the
sovereign, usually granted in the form of statutory enactment. The
federal government and the various state governments have all given
such consent in varying degrees.
With respect to tort liability, the United States has waived its sov

ereign immunity in the Federal Tort Claims Act.61 This statute makes
the federal government liable for the negligent and wrongful conduct
of its employees under the law of the place where the tortious act was

committed.62 This seemingly generous bestowal of the right to sue is,
however, hedged about with exceptions. Of primary importance to the
subject matter of this paper is the exception from liability of all acts
within the "discretionary function or duty" of federal agencies and em

ployees.63 About two years ago, the Supreme Court held that the United
States was relieved of liability by reason of the discretion involved in
a government fertilizer program, and added that no liability attached
without fault even for an unusual or dangerous activity.64 Under sec

tion 53(e)(8) of the Atomic Energy Act of 1954, the licensee absolves
the government of responsibility for damages "resulting from the use

or possession of special nuclear material by the licensee."65
It, therefore, seems safe to conclude that federal tort liability in the

atomic energy industry will admit of recovery only in extremely limited
and unusual negligence cases. In view of the "discretionary" exception
and the construction placed on the act by the Supreme Court, it is diffi
cult to visualize a situation where the United States would become
liable for a negligent tort arising out of the new atomic energy pro
gram. This is especially true since the federal act seems to anticipate
no active participation by the United States in the private atomic

energy industry.
The individual states have been quite as jealous of their sovereign

immunity as the federal government, although all jurisdictions have to

some extent given consent to be sued. These consent statutes exhibit

60 The sovereign immunity of the United States is a common law concept but the

several states are expressly protected from suit by the Constitution. U.S. Const, amend. XI.
61 28 U.S.C. �� 1291, 1346, 1402, 1504, 2110, 2401-02, 2411-12, 2671-2680 (1952).
�2 28 U.S.C. �� 1346(b), 2674 (1952).
63 28 U.S.C. � 2680(a) (1952).
6* Dalehite v. United States, 346 U.S. 15 (1953). See United States v. Ure, 225 F.2d

709, 710-11 (9th Cir. 1955) ; Bulloch v. United States, 133 F. Supp. 885, 887-91, 891-92

to 'as) nzz ^P3av "TS'n n '&ms P3wn 'A -cLiod ssuxoioqi-rea !(ss6i -a)
Nov. 2, 1955).

65 68 Stat. 931 (1954), 42 U.S.C. 2073(e)(8) (Supp. II, 1955).
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substantial variations from state to' state and little profit would

result from their analysis here.66 Speaking generally, it may be

assumed that the individual state governments will treat sovereign
immunity in atomic energy accident cases arising within their juris
dictions in much the same manner as the federal government. Again,
no state seems to have active plans for participation in the pri
vate atomic energy industry.
It seems likely, however, that municipalities may engage in the atomic

energy program to a greater degree than the federal or state govern
ments. Many municipal corporations are already producers of elec

tricity, gas and water for municipal uses.67 Electricity can be easily and

cheaply generated by a nuclear power plant, and speculation is rife that

municipal corporations will seek to enter this field of power production.
The municipality may choose to act as an entrepreneur sole, or, as

rumor has it, it may seek a joint venture with private capital in order
to overcome the high initial cost of constructing an atomic production
facility.
The joint venture of a municipal corporation and a private entrepre

neur involves, to an undetermined extent, the immunity from tort lia

bility of the municipality. If such immunity exists, what happens to the
private party? Does he acquire a degree of immunity? Does he remain
liable?
A municipal corporation is "at one and the same time a corporate

entity and a government."68 This hybrid character has left the law in
a very confused state. Courts have customarily drawn a line of dis
tinction between "governmental" functions on one hand and "proprie
tary" functions on the other. The difficulty with this division lies in
the fact that no very satisfactory definitions of "governmental" or

"proprietary" can be found in the cases. The lack of unanimity from
state to state is rather startling. Few generalizations can be drawn, and
the only safe course is to refer to the laws and cases of each state.69

66 An exhaustive summary of the common and statutory law , of the states may be
found in Leflar and Kantrowitz, Tort Liability of the States, 29 N.Y.U.L. Rev. 1363
(19S4).
67 Electrification programs in conjunction with the federal Rural Electrification Ad

ministration (REA) would seem to involve sovereign-immunity problems also. How
ever, REA, according to current newspaper stories, feels that it cannot participate in
the private atomic energy industry under the 19S4 act.

68 Prosser, Law of Torts 774 (19SS).
69 A rather detailed consideration of this problem may be fe-und at 18 McQuillin,

Municipal Corporations �� S3.23-S3.S9 (3d ed. 19S0).
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There is more or less general agreement, however, that municipal cor
porations which engage in the public utility business are acting in a pro
prietary capacity.70 It would seem, at first glance then, that whether
a municipal corporation operates a nuclear reactor for the production
of electricity alone or in conjunction with private entrepreneurs would
be immaterial from the standpoint of tort liability. The entity, and
each venturer, would be regarded as nongovernmental in character.
Both the entity and the individual venturers would be liable for the
torts of their agents and employees as ordinary partners or joint entre
preneurs.
The extraordinary nature of the atomic energy industry, and the fact

that a federal license is necessary to operate an atomic facility, might
conceivably lead a court to conclude that participation in such industry
is a governmental function of a municipal corporation. This contin

gency seems extremely remote. It is more likely that these considera
tions would lead to the conclusion that the participation is a proprietary
activity since it is service of a kind usually provided by a private cor

poration.
Summation

The advent of the Atomic Age will scarcely cause a ripple on the
even surface of the principles of tort liability. Lawyers can rely with
confidence on all the familiar doctrines and precepts. These will remain

unchanged.
The challenge presented by the atomic industry is not destined to

affect fundamental legal principles; it is rather a challenge to the

techniques and skills of law practice. Lawyers will have to learn the

terminology of a new industry; they must needs become acquainted
with its basic operations, but they need not abandon law and become
nuclear physicists.
Ability, perseverance, and a large measure of ingenuity will be re

quired to adapt tried-and-true methods of presentation and proof to

novel fact situations. The practising lawyer will have to sharpen his

existing talents to meet this practical difficulty, but it is unlikely that
he will have to develop new talents. After all, a man who is successful

7<> E.g., Bathke v. City of Traverse City, 308 Mich. 1, 13 N.W.2d 184 (1944) (elec
tricity) ; Richmond v. James, 170 Va. SS3, 197 S.E. 416 (1938) (gas); City of Ports

mouth v. Madrey, 168 Va. 517, 191 S.E. 595 (1937) (ferry) ; McGinley v. City of

Cherryvale, 141 Kan. 155, 40 P.2d 377 (1935) (water); Kersey v. City and County of

San Francisco, 130 Cal. App. 655, 20 P.2d 751 (1933) (transportation system).
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in law practice has already demonstrated heroic perseverance, and, oc

casionally, great ability. His education and experience have been
aimed at the development of his ingenuity. This equipment should be

adequate to protect clients in the new atomic industry, be they plaintiffs
or defendants.

THE LIABILITY OF THE UNITED STATES FOR BREACH
OF CONTRACT

Daniel Stack*

The distinction as to legal effect which has been drawn between the
Government's acting in a sovereign capacity and in a contracting
capacity has led to important inroads being made in the doctrine of

sovereign immunity. The importance of this distinction is readily ap
parent when it is considered that the United States Government is also
the largest business in the world.
In Horowitz v. United States,1 the Supreme Court presented a sum

mary of the law regarding liability of the Government for breach of
contract. The problem is once again before the Court in Derecktor v.

United States.2 The rules of law presented in Horowitz will be traced
as they have been developed during the past thirty years by the courts.
This analysis will then be applied to the problems presented in Dereck
tor. Rather than being presented in chronological order to preserve a

slender thread of continuity, the cases are divided into groups which are

more readily susceptible to coherent and logical analysis. At best, how
ever, any such grouping is arbitrary, for these cases are all a part of the
same still-developing legal fabric.

I. Horowitz v. United States

On December 20, 1919, Horowitz submitted a bid on a quantity of
silk being offered for sale by the New York Ordnance Salvage Board
of the United States. It was agreed by the Chief of the Textile Division
of New York City, on behalf of said Board, that Horowitz would be
given the opportunity to resell the silk before he had to pay the full
purchase price to the Government. It was further agreed that the prop-

* BA., Brooklyn College; LL.B., Columbia University; LL.M., Georgetown University.
1 267 U.S. 458 (192S).
2 129 Ct. CI. 103, 128 F. Supp. 136 (19S4), cert, granted, 75 Sup. Ct. 336 (19SS).



78 The Georgetown Law Journal [Vol. 44: p. 58

er government department would ship the silk from its location in
Washington within a day or two of receipt of plaintiff's shipping instruc
tions. On December 22, the Board notified Horowitz that the sale of
the silk to him had been approved; whereupon he paid part of the pur
chase price. On January 30, Horowitz sold the silk to a New York
company and, on February 16, he paid the balance due and instructed
the Board to ship the silk at once, by freight, to his customer. Two
days later the Board notified Horowitz that it had ordered the silk

shipped. Between that date and March 4, 1920, the price of silk on

the New York market declined by approximately twenty-five per cent.
On March 4, Horowitz learned that the silk had not been shipped be
cause the United States Railroad Administration, prior to March 1,
1920, had placed an embargo on all shipments of silk by freight.
The Government shipped the silk by express. When it arrived in New

York, on or about March 20, 1920, the consignee refused to accept it
because of the intervening decline in prices. Horowitz claimed that he
was forced to dispose of the silk for $10,811.84 less than the price which
the consignee would have paid had delivery been timely. He brought
suit on these facts but the Court of Claims dismissed the suit for fail
ure to allege a cause of action.3
The Supreme Court affirmed the decision, stating that "it has long

been held by the Court of Claims that the United States when sued as

a contractor cannot be held liable for an obstruction to the perform
ance of the particular contract resulting from its public and general
acts as a sovereign."4 The following passage from the Court's opinion
is quoted from Jones v. United States5 but has come to be known as the
Horowitz doctrine:
"The two characters which the government possesses as a contractor and as a sov

ereign cannot thus be fused; nor can the United States while sued in one charac
ter be made liable in damages for their acts done in the other. Whatever acts the

government may do, be they legislative or executive, so long as they be public and

general, cannot be deemed specially to alter, modify, obstruct or violate the

particular contracts into which it enters with private persons. ... In this court

the United States appear simply as contractors; and they are to be held liable only
within the same limits that any other defendant would be in any other court.

Though their sovereign acts performed for the general good may work injury
to some private contractors, such parties gain nothing by having the United States

as their defendants."6
3 Horowitz v. United States, 58 Ct. CI. 189 (1923).
4 267 U.S. at 461.
5 1 Ct. CI. 383 (1865).
6 267 U.S. at 461.
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The factual situation in the Horowitz case is important because each

fact, by its presence or absence in a particular case, has influenced the
trend of subsequent decisions. All the facts in Horowitz grounded the

general rule that the United States is not liable as a contractor for the
results of its general sovereign acts. The embargo was imposed by an

agency of the United States other than the contracting agency and was

definitely an act of general application. It was not specifically con

templated in the contract, nor could it have been held to have been

specifically within the contemplation of the contracting parties. Because
of the emphasis placed on these factors by the courts, their presence
or absence in a given case has usually been determinative of the decision
as well as the degree to which the courts have felt compelled to follow
the rule of the Horowitz case.

The course of subsequent judicial pronouncement was indicated in
United States v. Warren Transp. Co.7 In this case, the United States
Shipping Board had contracted to carry a cargo of coal for the defend
ant, which had agreed to pay extra for any delay involved in loading
the vessel. Prior to execution of the contract the defendant had secured
from the regional coal board a permit to load the coal. On December
2, 1919, all regional permits were revoked. Thereafter, permits were

issued only by the United States Fuel Administration in Washington.
Because of the delay involved in securing a new permit from Washing
ton the government-owned ship, which had arrived on December 3,
1919, was detained six days beyond the time originally allotted for load
ing. The United States brought a libel against the defendant for the
extra charges. The defendant maintained that it had been prevented
from performing by the acts of the other party to the contract.
The court, in holding for the United States, used the same language

employed by the Supreme Court in the Horowitz case. After pointing
out the limitation upon the liability of the United States when sued as
a contractor, the Court went on to say that:

Conversely, when the United States sues to enforce its rights under a contract into
which it has entered in furtherance of some business enterprise lawfully under
taken, its rights are measured by those of a private individual who had entered
into like contract. . . .

. . . [I]f the United States, in its capacity as shipowner or contractor, had been
guilty of any conduct which interfered with the performance by respondent of its con
tract with the libelant, the same just and equitable principle of law that would

7 7 F.2d 161 (D. Mass. 1925).
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prevent a private citizen from recovering damages resulting from such non-perform
ance would prevent the libelant from recovering in these proceedings.8
The court then proceeded to the crucial question of whether the com-

plained-of acts of the coal board and the Fuel Administration were sov

ereign acts or merely the acts of a contracting party. The court de
clared that the contract itself was a "purely commercial transaction"9
but that the Fuel Administration had "no connection, directly or in

directly, with the commercial transaction represented by the charter

party"10 and that its acts constituted the exercise of sovereign authority.
Here the business or contracting acts of the Government were, as in

the Horowitz case, insulated from the effect of the sovereign acts be
cause the contracting agency had no control over the actions of the

regulatory agency which had exercised only sovereign and not commer

cial powers. Also, the act of the Fuel Administration was unquestion
ably one of general application. It is the opinion of the author that the
action was not actually contemplated by the parties to the contract.11
We may summarize the law following these two decisions as follows.

The United States can act in either a sovereign or commercial capacity.
When its acts in a commercial capacity prevent performance by the
other party, such lack of performance is excused.12 On the other hand,
when its acts in its sovereign capacity prevent performance by the other

party, the United States is not liable to the other party for breach of an

implied promise not to hinder his performance because, as a contract

ing party, it has not interfered with his performance. The decisions in

previous cases13 were based on these rules. The Warren case illustrates
a corollary rule. One who contracts with the Government is not excused

by sovereign acts of the Government which prevent his performance.
The reason is that the Government sues in its commercial capacity as a

contracting party, and as such is not estopped by its separate and inde

pendent sovereign acts. Of course, when the Government is sued in its
commercial capacity, it should not be allowed to excuse its non-per
formance as a contracting party on the basis of its sovereign acts.14

8 Id. at 163.
9 Ibid.
10 Id. at 164.
11 For an expression of opinion to the contrary, see 39 Harv. L. Rev. 388-89 (1926).
12 United States v. Peck, 102 U.S. 64 (1880).
13 See Deming v. United States, 1 Ct. CI. 190, 191 (186S) ; Jones v: United States,

1 Ct. CI. 383 , 384 (1865); Wilson v. United States, 11 Ct. CI. 513, 520 (1875).
" 39 Harv. L. Rev. 388, 389 (1926).
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It is to be noted that while all of the above-mentioned rules are put
in terms that imply suit by or against the Government merely for non

performance, the Horowitz suit was actually brought for consequential
damages. However, these rules would seem capable of application to

such situations with undiminished vigor.

II. Where Contractors Injured by Acts of the Government
May Be Afforded Relief

Early in the New Deal it became apparent that some of the measures

designed to aid economic recovery would have the effect of seriously
harming many of the firms with which the Government did business.
Ever mindful of the political consequences flowing from the exist
ence of a multitude of firms whose finances had been weakened as a

result of governmental action, President Roosevelt asked Attorney Gen
eral Cummings:
"Whether heads of Executive Departments and independent establishments have

authority to enter into supplemental contracts with persons who had made contracts
with the Government prior to the date of passage of the National Industrial Re

covery Act (Act of June 16, 1933) for the delivery of materials or the performance
of labor, agreeing to reimburse such persons for increased costs incurred by them
in the performance of the original contract as a result of the President's Reemploy
ment Agreement promulgated under the authority of section 4(a) of the Act"

(48 Stat. 195, 197).15

Before answering the question, the Attorney General first disposed of
the possibility of the injured contractors seeking relief as a matter of
right:
[T]he question . . . does not involve the right of the contractor, in the absence
of a supplemental or amended contract giving him such a privilege, to insist on a

reimbursement for additional costs so incurred by him. It is clear, in view of the
authorities, that no such right exists. In passing the National Recovery Act and
in taking the various measures pursuant thereto, the United States had acted in
its sovereign capacity. The Government as a party to a contract is not liable for
the effect of its public acts as a sovereign.16

The Attorney General then proceeded to indicate his belief that execu
tive discretion could be used in modifying the contracts under discus
sion. Such modifications, however, were not to be accomplished as a

matter of legal obligation but rather merely as a matter of moral duty.
Congress also provided means of obtaining relief as a matter of grace.
15 37 Ops. Att'y Gen. 253, 254 (1933).
16 Id. at 255.
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In the McCloskey case,17 the claimant, in 1932, had entered into a con

tract with the Government to furnish all labor and material and to per
form all work necessary to construct a building for a stated sum. Its
costs were materially increased as a result of the passage of the National
Industrial Recovery Act. In 1938, Congress enacted legislation enabling
the instant and all similarly situated contractors to sue for recovery of
such increased costs.18 After first stating the rule of the Horowitz case

as being generally applicable to such increases in costs, the court de
clared:

But the Congress may, as it did here, consent to be sued for such increased costs
on such conditions as it may prescribe and assume an obligation to pay such in
creased costs, through reimbursement to the contractor by reason of such sovereign
act, upon the determination by the tribunal designated, that the facts proven by
the contractor fairly and equitably show that the increased cost was the result
of, that is, directly resulting from, attributable to, or caused by such sovereign act.

That, in our opinion, is what the Congress did when it enacted the act of June 25,
1938 . . . -19

Relief from the Government's interference with its contractors has
also been afforded as a matter of right. The clearest example of this
is the case in which the governmental acts complained of are not of

general application. The Court of Claims has held that where such
acts of the Government are not of general application, and where, in
its capacity as a party to the contract, or at least in a capacity other
than that of sovereign, the Government has intervened to prevent or

increase the cost of performance, the claimant is not barred under the
Horowitz doctrine.
In the Sunswick case,20 the claimant sued to recover extra labor costs

which were incurred in the performance of a fixed price contract as a

result of his obeying the Wage Board's directive to increase the wages
of his carpenters. The United States argued that the contract under
which the claim arose was entered into by the Government in its com

mercial capacity, acting through a contracting officer of the War De

partment, whereas its act which had brought about the complained-of
increases in wages was done in its sovereign capacity, acting through
the Wage Adjustment Board of the Department of Labor. By so in-

� McCloskey & Company v. United States, 98 Ct. CI. 90 (1942).
18 Act of June 25, 1938, c. 699, � 1, 52 Stat. 1197.
19 98 Ct. CI. at 113.
20 Sunswick Corporation v. United States, 109 Ct. CI. 772, 75 F. Supp. 221, cert.

denied, 334 U.S. 827 (1948).
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sulating the contracting arm of the Government from the agencies whose
actions were complained of, the United States sought to bring the facts

of the case within the protection of the Horowitz doctrine.
The court rejected that rule as inapplicable to the instant facts al

though it was willing to concede that the general program of inflation
control under which the complained-of directive was issued was set up
by the Government acting in its sovereign capacity. The court declared
that:

It still does not follow that the action of the Wage Adjustment Board in directing
the plaintiff to increase its carpenters' wages can be so isolated under the guise of
an act of sovereignty as to permit the Government, in its capacity as a party to

the contract, to disavow having had any part in such action, and to disclaim

any liability for whatever increased burden this action may have added to the per
formance of the contract. The increased wage costs for which plaintiff seeks to be
reimbursed resulted not from the Government's public and general act in setting
up its war-time system for controlling and adjusting wages, nor from any wide

spread and general application of a device created for this public purpose as a

matter of national policy, but rather from a specific order issued on a particular
job by one agency of the Government, to wit, the Wage Adjustment Board, to
whom the contracting agency, the War Department, had by a provision of its
contract delegated authority to modify the specifications as to wage rates.21

In holding that the claimant was entitled to recover his increased labor

costs, the court said that ". . . the Government could not in its capacity
as a contracting party compel the contractor to pay wages in excess of
the specified minimum rate without subjecting itself to liability for
breach of the implied condition that neither party would increase the
other party's cost of performance."22 It is to be noted that once the
court discards the Horowitz rule of sovereign immunity as being in
applicable in a given case, it proceeds in terms of unvarnished contract
law.
Another instance in which relief will be granted as a matter of right

is the case in which basic governmental acts of general application are

followed by contracts which do not expressly require conformance there
to. In Beuttas v. United States,23 the claimant sued to recover increased
labor costs (overtime) which were incurred in the performance of a fixed
price contract as a result of his complying with a directive of the Gov
ernment to place his workers on a forty-eight hour work week. The

21 Id. at 797, 75 F. Supp. at 228.
22 Id. at 801, 75 F. Supp. at 230.
23 111 Ct. CI. 532, 77 F. Supp. 933 (1948).
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plaintiff successfully distinguished the cases following the Horowitz rule.
According to the court, the contracts in those cases

were entered into before the act complained of went into effect. In this case

we do not have such a situation as the contract was entered into after Executive
Order 9301 had been issued. It might very well be argued that the contract was

subject to such Order, but the final formal contract signed by the government's
contracting officer expressly deleted therefrom any requirements for compliance with
said order.24

Of course, in the instant case there was another important factor in
favor of the claimant. In the cases following Horowitz the contracting
officers of the Government had nothing whatever to do with the acts

complained of, while in the instant case it was the very same ". . . de
partment of the Government that entered into the contracts with plain
tiffs that directed the plaintiffs to work forty-eight hours per week rather
than forty hours."25
Relief will also be granted as a matter of right where the governmen

tal acts complained of are arbitrary in nature. In the Ottinger case
28

a union, in an attempt to coerce the employer into signing a closed

shop agreement, falsely claimed to the War Manpower Commission that
a labor dispute existed between it and the subject contractor. Without
conducting an investigation, and over the protests of the claimant, the
Commission ruled that a labor dispute existed. Thereafter, it refused
to certify workmen to the plaintiff and as a result the claimant was un

able to secure the necessary manpower with which to perform its four

Army contracts for levee construction. The Government defended

against the contractor's claim for damages on the ground that the com-

plained-of act of the War Manpower Commission was done by the Gov
ernment acting in its sovereign capacity.
The court, having decided that a defense based on the Horowitz rule

was unsupportable, talks in terms of contract law as well as generally
accepted principles of administrative law:

In the instant case, the Government having assumed the control of manpower by
designating certain areas, including the area in question, as critical labor areas,
and by requiring that an employer in that area obtain his labor only by referrals
from the Government's employment office, impliedly agreed, when it contracted with
the plaintiffs for work requiring manpower, that its employment office would treat

the plaintiffs considerately and equitably. If some reason of public policy had

24 Id. at 537, 77 F. Supp. at 936.
25 Ibid.
2� Ottinger v. United States, 116 Ct. CI. 282, 88 F. Supp. 881 (1950).
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intervened, requiring that all available manpower be diverted to other work, the

plaintiffs, like other employers in that area would have had to yield to the gen
eral welfare, and take their losses. In this case the Government asserts no law or

policy pursuant to which workmen were denied to the plaintiffs. So far as appears
there was none. . . .

We think that when agents of the Government, without justification in statute,
executive order, administrative discretion or otherwise, engage in conduct which

is a violation of an express or implied provision of a Government contract, the
mantle of sovereignty does not give the Government immunity from suit. . . . We
think that to treat every act of a Government agent, done in the name of the Gov

ernment, as an act of sovereignty within the meaning of the doctrine here under
discussion would be a retreat, without reason, from the purpose of the statute

permitting citizens to sue the United States for breach of contract.27

Allowing the contractor to recover in this and similar cases where
the action of the Government is unjustifiable in no way contravenes

the underlying policy of the Horowitz doctrine. That policy, of course,
is that the United States should not be unduly hampered in the per
formance of its sovereign functions by the possibility of incurring heavy
liability to contractors on its outstanding contracts because of increased
costs of performance or total breach resulting from its contemplated
sovereign action. The imposition of liability for invalid action does not

in any real sense detract from the Government's untrammeled freedom
of action. Nor can it possibly be held to constitute an unwarranted ab

rogation of sovereignty. For the cost to the Government of bearing
such liability is relatively small and, thus, usually not even taken into
consideration when a given sovereign act is being contemplated (at
least it is not considered once the initial determination as to the validity
of the contemplated act has been made). It is presumed, of course, that
such invalid action is infrequent. Based on the relative infrequency of
appeals from administrative action and of suits based upon alleged in
valid acts of the Government, it would seem that there exists a sound
basis in fact for such a presumption.28

III. Where Contractors Complaining of Government
Action Will Not Be Afforded Relief

Notice
Relief will not be granted where the complained-of action or lack

of action of the Government should reasonably have been anticipated
by the contractor because of conditions generally known to exist at the

Id. at 284-85, 88 F. Supp. at 882-83.
64 Harv. L. Rev. 679, 680 (1951).
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time of contracting. In the Randall case,29 the claimant contracted to
furnish hay to the Army during World War I. Because of his inability
to secure railroad cars the plaintiff was unable to remove the hay from
his subcontractor's farm within his option period. The subcontractor
refused to extend the option period and himself sold the hay to the
Army at a higher price than that for which he had agreed to sell it to
the plaintiff. The plaintiff thereupon had to purchase the hay required
to meet his contractual obligations elsewhere at substantially higher
prices. He sued under a special jurisdictional act30 which gave the Court
of Claims jurisdiction to adjudicate his claims based upon losses suffered
in the performance of specified government contracts as a result of car

shortages and other war conditions. His whole case was based upon
the failure of the Railroad Administration to provide enough railroad
cars on time for him to load the hay as called for in the prime contract
and the subcontract in question.
The court agreed with the plaintiff that the United States had not

breached any contract. It likewise indicated its disbelief in the plain
tiff's right under the enabling statute to compensation for losses sus

tained as a result of conditions that existed at the time of contracting:
We cannot attribute to Congress an intention to authorize the court to enter judg
ment in favor of plaintiffs for losses sustained by reason of the fact that with
full knowledge of war conditions and car shortages then existing they made an

improvident offer to sell hay to the Government at a price then considerably below
the existing market price for hay, and during a period of rapidly-rising prices,
without first having obtained title to the hay which they contracted to furnish to

the Government at a specified price. . . . The Government cannot be required to

respond in damages to plaintiffs by reason of its inability under existing conditions
to immediately furnish through the Railroad Administration the three hundred
cars . . . .81

Apart from the fact that the court found an implicit assumption by
the claimant of the risk that conditions might prevent assignment of
railroad cars to it, there existed other factors operating in favor of a

decision for the Government under the Horowitz rule. The Railroad

Administration, which was responsible for the plaintiff's lack of rail
road cars, was not the same agency that had entered into the contract.

Also, the system of allotting railroad cars, while varying in actual effect
from situation to situation, was one of general application.

2� RandaH v. United States, 90 Ct. CI. 325 (1940).
30 Act of May 26, 1936, c. 458, 49 Stat. 2305.
31 90 Ct. Q. at 333.
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Government Acts of General Application
In Frank v. United States32, plaintiff purchased surplus drugs from

the Government in 1920 with the intention of reselling them at a profit to
the Government of Russia. The Presidential Proclamation of February
14, 1918, which had made it mandatory to secure a license for all ex

ports to Russia, was still in effect at the time of said purchase. The

plaintiff was refused a license. The claimant sued to recover his deposit
on the theory that the contract was void because of the defendant's in

ability to deliver the drugs for export to Russia. In theory the disap
pointed contractor's brief equated the Government's inability to deliver
the goods for export (because of the embargo) with such a total in

ability to perform as would have resulted from the Government's not

even having possession of the drugs it sold. Such a proposition would be

valid, the court said,
only if the defendant contracted to deliver the drugs for export to Russia
with a guarantee of their exportabihty to that country. There is nothing in the
terms of the sale ... to justify this contention. There was no representation or

guarantee on the part of the defendant in any way that the goods were exportable.
The proposal was for the unconditional sale of the drugs at fixed prices .... The
bid was for the unqualified purchase of the entire lot offered .... The acceptance
of the bid and the award of the drugs . . . were likewise unqualified. The embargo
against the exportation of the goods to Russia did not affect the contract . . . but
only the agreement between the decedent and the Soviet agents, to which the United
States was not a party. The Government had title to the goods sold, was in pos
session of them, and was able and ready to make delivery in accordance with the
contract terms.33

Actually, the court could well have stopped there, leaving its decision
in terms of general contract law. However, it completely negated any
possible inference that the embargo, apart from the questions of contract
law on which the decision turned, was such an act as would ground a

suit for damages. And, in dictum, the court indicated that the protec
tion of the sovereign immunity doctrine attached to the embargo as

such and was not dependent for its applicability upon its relative pri
ority in point of time. "In these circumstances the existence of an em

bargo against the exportation of the goods to Russia at the time the
award was made is immaterial and in no way affected the validity of
the contract, and this would also be true had the embargo been estab
lished subsequent to the sale."34 The act here complained of was, of

32 79 Ct. CI. 516 (1934).
33 Id. at 526.
34 Ibid.
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course, within the contemplation of the parties, i.e., it must be pre
sumed to have been part of the factual setting as known to both par
ties at the time of contracting. Certainly, it was an act of general ap
plication. And, of course, the contracting agency of the Government was
able to exercise no control over the administrative process of exempt
ing particular cases from the effect of the embargo.
In Gothwaite v. United States,35 the claimant sued for damages

resulting from regulations of the War Production Board which had pre
vented it from securing certain materials which it required to perform
a government contract. That this case was considered clearly within the
Horowitz rule is indicated by the dispatch with which the court disposed
of it. It declared that the First War Powers Act which allowed the
President to set up the War Production Board ". . . was an Act of a

general and public character affecting all persons situated similarly to

plaintiff. It authorized the exercise of sovereign powers in the defense
of the nation. That the Government is not liable for such acts needs no

argument."36
In Barbour & Sons v. United States,37 the claimant had failed to meet

its obligation to complete construction of a government building within
the time required by its contract and, as a result, had incurred damages.
It attributed its failure to its inability to secure the necessary materials
because of War Production Board regulations. Accordingly, it brought
suit against the Government claiming that it should be made whole. In

denying relief the court seemed to be giving a negative test against
which complained-of acts could be measured to determine whether or

not they were in fact of a sovereign nature.

Plaintiff does not allege that the contracting officer, or the officials of the War
Production Board responsible under acts of Congress for the issuance of priority
ratings and priority orders, failed to act or acted arbitrarily or capriciously. Plain
tiff and the contracting officer appear to have done what they could under the
circumstances to obtain the best priority rating and priority orders from the War
Production Board. There was no provision in the contract that any particular pri
ority rating would be granted for this project, or that plaintiff would be granted
such priority orders as would enable it to complete the building within the con

tract period of 210 days.38
The decision seems to indicate that any complained-of governmental
act of general application will be unfrocked of its protective cloak of

35 102 Ct. CI. 400 (1944).
38 Id. at 401.
37 104 Ct. CI. 360, 63 F. Supp. 349 (194S).
38 Id. at 363, 63 F. Supp. at 3S1. (Emphasis added.)
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sovereign immunity under Horowitz where there is arbitrariness or ca-

priciousness in the application of said act to a particular situation. The

question of whether there are some types of acts of general application
which are of such overriding importance that even arbitrariness or

capriciousness in their application will not detract from their sovereign
nature is not discussed by the court.

It should be noted, in passing, that in this case the contracting agen

cy of the Government not only exercised no control over the adminis

tration of the complained-of acts of general application, but actually
endeavored, in the person of the contracting officer, to secure for the
contractor such favorable rulings from the cognizant agency as would
have aided the contractor in the timely securing of the necessary ma

terials.
Hallman v. United States39 presents, if nothing else, a unique basis

for suit against the United States. The contractor claimed that the cost

of his performance of a government contract for the construction of

buildings at an Army post was increased as a result of post traffic regu
lations requiring vehicular traffic to come to a stop in the vicinity of

troops moving in the streets. The court wasted few words in agreeing
with the Government that ". . . this regulation was of general applica
tion and was issued in the performance of a government function, to

wit, the regulation of traffic, and for such an act the government is
not liable."40 Although the same department of the Government let the
contract and issued the regulations complained of, there can still be
found some insulation between those two governmental acts because the

contracting officer exercised no authority over, and had no real connec
tion with, the post military authorities who issued the traffic regula
tions. But even apart from the question of insulation, the act in ques
tion was so manifestly an act of general application as to foreclose
further discussion. Certainly, the contractor must reasonably be held
to have contemplated that the post military command exercising duly
delegated sovereign authority might properly issue police regulations
of general application.
In New England Tree Expert Co. v. United States,41 the claimant

contracted to furnish certain landscaping services for a defense housing
project. Subsequent to the commencement of work, the issuance of

39 107 Ct. Cl. 555, 68 F. Supp. 204 (1946).
40 Id. at 556, 68 F. Supp. 396.
41 69 F. Supp. 396 (D.R.I. 1946).
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Executive Order No. 9301 made a forty-eight hour work week manda
tory on defense projects. The claimant alleged that this was

". . . contrary to the then prevalent Wage and Hour Law, [Fair Labor Standards
Act of 1938, 29 U.S.C.A. � 201 et seq.] which provided forty (40) hours as the
maximum number of hours per week, with the result that the plaintiff was obliged
to pay premium time for all work performed during the extra eight hour period;
that plaintiff based his contract price for the work under the terms of said contract
on said forty hour week."42

The court held for the United States on the basis of the Horowitz rule.
Inasmuch as the case can be distinguished on its facts from the Beuttas
case,43 the apparent need for reconciling two conflicting results is obvi
ated. In the instant case the contract was executed prior to the com

plained-of act and, under Horowitz, subject to the vagaries and vicissi
tudes of possible future sovereign acts; whereas, the Beuttas contract
was executed subsequent to Executive Order No. 9301 and, according to
the decision in that case, there was "expressly deleted therefrom any
requirements for compliance with said Order."44 Another important
point on which the cases are distinguishable is the fact that in the
instant case neither the contracting officer nor the agency for which he
acted had anything whatever to do with the acts complained of; wht: -

as, in the Beuttas case, it was the very same "department of the Gov
ernment that entered into the contracts with plaintiffs that directed the

plaintiffs to work forty-eight hours per week rather than forty hours."45
And, since the act here complained of was undoubtedly one of general
application, there can be no doubt that the court had ample justification
in applying the Horowitz rule.

But the question remains as to the inherent fairness of such a de
cision. The United States Government certainly was aware that the
executive order would increase the cost of performance of its contrac

tors. This was not the case where the complained-of act resulted mere

ly in a delay in performance. Here neither the contractor nor the Gov
ernment was trying to excuse delinquency on the grounds of the act in

question. Here, as a direct result of the complained-of act, there was a

predictable, readily calculable and completely unavoidable financial
hardship imposed upon all similarly situated government contractors.

42 Ibid.
43 See note 23 supra.
44 111 Ct. CI. at 537, 77 F. Supp. at 936.
4" Ibid.
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In Froemming v. United States,46 the claimant was attempting to com

plete a construction project for the Government in the Panama Canal

Zone. Immediately after Pearl Harbor the Government diverted both

labor and materials from the Canal Zone to areas considered to be in

greater need of them thus causing injury to the claimant. The court, in
holding for the United States, sustained the Government's reliance upon
the chain of cases following the Horowitz rule and gave the following
sound statement of some of the considerations underlying the rule:

The doctrine of these cases, that the Government as a contractor is excused from

performance of its contracts if the Government as a sovereign makes laws, regula
tions or orders which prevent that performance, seems to us to be an equitable
doctrine. If the contract interfered with were between private contractors, and the

interposition of a Government priority order or military regulation delayed per
formance, the contractor who was hurt by the delay could not, of course, claim

compensation from the other party to the contract, and would have to bear his own

loss. There seems to us to be no reason why a contractor whose contract happens
to be with the Government, should be in a more favorable position, with refer
ence to the inconveniences and damages caused by the application of a law or gov
ernment regulation, than other persons who must accommodate themselves to the
law or regulation.47
In McCrary v. United States,48 the claimant was a building contrac

tor who incurred increased costs in performing under a government con
tract as a result of an executive order freezing laborers in their jobs.
In holding for the United States the court stated that the freeze order
in question had not been "... directed at this particular job; nor does
it appear that this job was in mind when it was issued. It was an order
of general application affecting all contractors and businesses and labor
ers everywhere. It was issued in the exercise of the sovereign power of
the United States . . . ."49 The court concluded its decision with what
may be considered an attempt to assuage financial injury with the balm
of patriotism :

If as a result of it [the executive order being complained of] some particular per
son or many persons were damaged, it is something for which no compensation can

or should be paid. The individual or individuals must stand such losses in the
interest of the common good. They are no more entitled to recover them than is
the man who is taken from his business and drafted for military service. Such
losses are damnum absque injuria.50

46 108 Ct. CI. 193, 70 F. Supp. 126 (1947).
47 Id. at 212-13, 70 F. Supp. 127.
48 114 Ct. CI. 12, 84 F. Supp. 368 (1949).
49 Id. at 34, 84 F. Supp. at 370.
50 Id. at 36, 84 F. Supp. at 371.
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Immunity Per Se

Where the complained-of acts of the Government are of such nature
as to confer immunity per se no relief will be granted. In the Borg-
Warner case,51 the Army Air Force had designated a carburetor devel

oped under a government contract as secret. This action, the claimant
alleged, deprived it of a commercial market for the carburetor which it

might otherwise have had. The court held that the act of classifying
the invention in question as secret "... was done in the exercise of the
sovereign power of the Government authorized by the Espionage Act,
and for this the Government, of course, incurred no liability."52
Certainly, the right to classify information for security purposes is

one of the natural attributes of sovereignty. However particular and
direct the act of classifying is in a given instance, and however much
such action is incapable of general application in similar situations, it
is unquestionable that such an act represents an exercise of authority
that is per se sovereign in nature. Were it otherwise, an all-too-apparent
"parade of horribles" would follow. In fact, since there exists no right
of appeal to the courts from the assignment of a particular security
classification which is alleged to be unnecessarily high (an administra
tive appeal may be made only to higher military authority), it is proba
ble that an action for damages would not lie even were the complained-
of act of classification arbitrary and capricious.

IV. Derecktor v. United States

As stated at the beginning of this paper, the problem of the liability
of the United States for breach of contract is now before the Supreme
Court in Derecktor v. United States.53 In this case, the claimant brought
an action when the Maritime Commission, at the behest of the Depart
ment of State, delayed the delivery of documents necessary for the oper
ation or resale of a surplus transport which it had sold to him. The in

vitation to bid on the vessel was dated February 27, 1947, and contains
the following clause:

The Commission will consent to the transfer of the vessel to foreign ownership,
registry, and flag, pursuant to the applicable provisions of the Shipping Act, 1916,
as amended, provided the transfer is made effective within (6) months from the

51 Borg-Warner Corporation v. United States, 117 Ct. CI. 1, 89 F. Supp. 1013 (1950),
cert, denied, 340 U.S. 946 (1951).

52 Id. at 28, 89 F. Supp. 1015.
53 129 Ct. CI. 103, 128 F. Supp. 136 (1954), cert, granted, 75 Sup. Ct. 336 (1955).
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date of award and provided, further, the transferee, in the determination of the

Commission, is not an alien country, or a national or nationals thereof prohibited
by the Government of the United States from engaging in commercial transactions
with the United States and its citizens or anyone acting on behalf or in the inter
est thereof. The applicant shall submit such evidence as the Commission shall
deem necessary in connection with such application for transfer.54

The plaintiff paid the full purchase price on June 12, 1947, and sub

sequently requested consent to the transfer of the vessel to foreign regis
try.
At this time, the British Government was having great trouble in

the administration of its Mandate in Palestine because of the preva
lence of what was termed illegal immigration. The British Government

sought the aid of the United States in preventing such illegal immigra
tion and reported to the United States Department of State that it sus

pected the plaintiff of preparing to use the ship in question in the trans

port of illegal immigrants. The plaintiff was at this time working with

persons who were known to have engaged in such transport. On Janu
ary 22, 1948, the Under Secretary of State indicated that no approval
of the transfer could be forthcoming "... unless the owners . . . enter
into a charter party with ... [a] firm of undoubted integrity, giving
it full control over the operation of the ship, and providing against use of
the ship in the Palestine immigration trade or sale to a third party."55
When the British Mandate ended in May 1948, the British Government
informed the Department of State that it no longer had any interest in
the ship in question. Subsequently, transfer to foreign registry was per
mitted and the plaintiff sold the vessel. Eventually, the ship was used
to transport the then legal immigrants to the new State of Israel.
The Court of Claims, speaking through Judge Madden, declared that

"the Maritime Commission's refusal to approve of the transfer of the
ship to Panamanian ownership and registry damaged the plaintiff finan
cially, in the maintenance costs to which he was subjected during the
period of the delay, and in the fall of the market price of ships during
that period."56 Then the court squarely faced the problem of deter
mining whether or not the complained-of refusal of the Maritime Com
mission was sufficiently justified to bring it within the immunity of the
Horowitz rule. It stated that irrespective of the uncertainty as to the
rule of international law which governed the situation, there existed at

54 Id. at 105, 128 F. Supp. at 137.
55 Id. at 110, 128 F. Supp. at 140.
56 Id. at 111, 128 F. Supp. at 140-41.
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least a moral obligation on the part of the United States Government
". . . not to permit our resources to be used as a nuisance to a friendly
power . . . ,"57 The court agreed that it was reasonable to deduce from
the available evidence that the ship in question was likely to be so used
and intimated that as a result Britain might lodge a claim against the
United States using the Alabama claims as precedent.58
The Government defended ". . . on the ground that the State Depart

ment, responsible for the conduct of our foreign relations, had probable
cause to believe that if transfer was permitted, our foreign relations
might be seriously prejudiced."59 Since the State Department had

probable cause to so believe, the court thought that it also had the duty
to object to the transfer and, therefore, that the Maritime Commission
was duty bound to withhold its consent.60 In dismissing the petition the
court was obviously impressed with the paramount importance of leav

ing completely untrammeled, by considerations of private common law

rights, that executive discretion which is the necessary prerequisite of

properly conducted foreign relations. It stated:

The State Department's action was a sovereign act. It was, in effect, an embargo.
It seems to have applied to only one ship. But we have no doubt that the same

policy would have been applied to any other ship or owner if there had been proba
ble cause to believe that it presented the same problem. ... If there is any field
in which the hands of the Government should not be tied, in which it should feel
free to meet and solve problems without fear of being charged with breach of con

tract, that field must be peculiarly the field of international relations.61

In his dissent, Judge Whitaker casually dismisses the underlying
reason of the majority opinion and talks primarily in terms of narrow
contract law. There is no question in the writer's mind that the dissent
would be the majority opinion were it not for the presence of the foreign
relations element in this fact complex (which otherwise would clearly
be the exception to the Horowitz rule). The tenor of the dissent is

one of concern over the moral defensibility of the result and is conveyed
by the following:
This is a case in which this court gives sanction to bureaucratic action in violation
of a right, this time a right acquired in consideration of the payment of a large

57 Id. at 112, 128 F. Supp. at 141.
58 Ibid.
59 Id. at 113, 128 F. Supp. at 141.

eo Ibid.
61 Id. at 113, 128 F. Supp. at 141-42.
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sum of money to the defendant itself, who asserts the power to keep the money
and to deny the right for which the money was paid.82

The dissent emphasizes the fact that the only restriction which the
law and the subject contract placed on the plaintiff's right to sell or to
transfer registry of the vessel in question was that of securing the ap

proval of the Maritime Commission.63 It further notes that, when the

plaintiff paid for the vessel and asked for an acknowledgment of his

right to transfer it to foreign registry, the Maritime Commission
wrote to him as follows: "The Commission will consent to the transfer
of the vessel to foreign ownership, registry, and flag as provided in Sec
tion 8 of the subject Invitation for Bids."64 The proposition is present
ed that the plaintiff's request properly met all of the necessary condi

tions, consent was not given when requested, and that, therefore, the
defendant violated its agreement.65 The excuse offered for the gov
ernment's breach/of faith was brushed aside in very strong language:
For the purposes of this case I am not at all concerned with the propriety of the

efforts of the State Department to prevent the use of an American vessel in this
traffic. This is beside the issue. The issue is the sanctity of contracts, the dis
honesty of the Government's inducing payment of money to it on the faith of its
agreement to do a thing it later refuses to do, but, instead, a refusal to reimburse
the payor for the damages he suffered thereby.

If international politics demanded that the Maritime Commission repudiate its
agreement, then justice demands that the defendant respond in damages therefor.
The majority opinion says the Maritime Commission and the State Department

were exercising sovereign powers in refusing to consent. No sovereign has the
power to induce the payment of money to it in consideration of a promise and then
not keep the promise, or pay for the damages suffered for its failure to do so.68

While the claimant in this case would seem, at first glance, to have
suffered most grievously at the hands of the Government, this observer
does not believe that the Supreme Court will upset the decision of the
Court of Claims. It is true that the complained-of act was the act
of the agency of the Government which entered into the contract. Also,
it was not an act of general application although it was noted that any
similarly situated purchaser of a surplus vessel would have met with a

similar refusal on the part of the Maritime Commission. In spite of

62 Id. at 114, 128 F. Supp. at 142.
63 Id. at US, 128 F. Supp. at 143.
64 Id. at 116, 128 F. Supp. at 143.
63 Ibid.
66 Id. at 117, 128 F. Supp. at 143-44.
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these factors the claimant will probably not succeed in bringing his
case within the scope of the corollary to the Horowitz rule as developed
in the Warren case.67 Instead, the Supreme Court will probably affirm
the lower court decision on the basis of the paramount importance which
naturally attaches to the conducting by the Government of our foreign
relations.

Assuming that this prediction as to the outcome of the case is cor

rect, it may be said that the United States Government actually did
have a perfect right to refuse to permit the transfer for reasons which
it deemed important to the proper conduct of our foreign relations. If
that is so, then, under the Horowitz doctrine, the burden of the loss sus

tained here falls on the claimant merely because he was enticed into
relying upon the word of his Government when it formally contracted
that it would not do that which it had a right to do (refuse to permit
the transfer) and then, to the detriment of the hapless contractor, did in
fact do.
Our jurisprudential goal, of course, should be to find a way to com

pensate this claimant, who without fault has suffered financial loss,
without detracting from the vitality of the Horowitz doctrine. Other
than by a private bill in Congress, which would have no value as a ju
dicial precedent, it would seem that the only solution would be for the

Supreme Court to carve out of the Horowitz rule a limited exception
which would provide for the relief of the instant claimant and those
with similar complaints in the future. This exception would permit the
claimant to recover damages measured by the federal (minority) rule
as to the measure of damages in deceit cases. Since the bundle of

rights which the claimant paid for, and reasonably expected to obtain,
was actually much greater than the bundle of rights which the Govern
ment was willing to transfer to him, the use of the measure of damages
employed in deceit cases (despite the instant absence of intent to de

ceive) would seem not at all improper. Under this rule of damages,
the claimant would recover the difference between the value of what he

actually received and that for which he paid. Here the value of what
the claimant received would be the fair market value of the vessel as

reconditioned by claimant and as subject to the restrictive conditions
of transfer imposed by the Maritime Commission. Where, as in this

case, the claimant reasonably incurred costs in contemplation of com

plete performance by the Government (and, of course, where such

67 See note 7 supra.
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complete performance was not actually forthcoming), such costs (here
they were the costs of reconditioning and maintaining the ship) are

added to the amount paid by the claimant before the actual amount

of his loss is computed. In no case under this theory would there be

recovery (though there might still be cause for complaint) if the value

of the rights which were actually received was equal to, or greater than,
the price paid for the rights. The reason that this "out-of-pocket" loss
measure of damages is to be preferred over a "value-of-the-bargain"
measure is that the writer would desire merely to place the aggrieved
claimant in the same position he was in before he entered into the con

tract, i.e., to save him harmless. To grant him the value of his bargain
would be to go too far; it would breach the wall of immunity raised

by the Horowitz decision to too great a degree; it would open the Gov
ernment to potential liability of such magnitude that the fears upon
which the Horowitz doctrine is grounded would become realities; it
would truly replace the untrammeled executive discretion which we

deem necessary for effective government with the fetters of fear of po
tential liability.
Now we must raise to the level of articulation the exception to the

Horowitz rule which we have been advocating and describing but to
which we have not as yet given clear definition. Simply stated, where
a government agency sells a bundle of rights which have been specifically
enumerated and then refuses to deliver all of the rights so sold, there
shall vest in the aggrieved purchaser a right to demand either rescission
or, where he has changed his position, recovery of his out-of-pocket loss.

V. Conclusion

The Horowitz doctrine of sovereign immunity is an equitable one. It
is designed to protect the Government when, acting in its sovereign
capacity, independently of a contract, it makes laws and regulations
and/or issues orders which wholly prevent or hinder performance to
the detriment of a contractor. Such immunity is necessary in order to
prevent the Government's being unduly burdened or swayed in the per
formance of its sovereign functions. Affording such essential immunity
to the Government places no greater hardship on a party to a govern
ment contract than if he were in a contractual relationship with a pri
vate individual. There is, of course, no need for applying such immuni
ty to grievances arising solely out of the contractual relationship be
tween the Government and the private contractor.68

68 36 Va. L. Rev. 800, 802 (1950).
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If the author has been at all successful in his attempt to trace the
development of the law in the thirty years since Horowitz there is no

need now to elaborate further on the current status of the law. Like
wise, enough has already been said to indicate the direction in which
the author would like to see the law develop. The important problems
of this field are such as demand comprehensive resolution by the Con

gress, rather than piecemeal judicial legislation. For, as our Govern
ment continues in an ever-increasing expansion of its contractual rela

tionships, it is imperative that the requirements of that Government for

immunity from suit in this field be brought into balance with the very
real need for preserving and increasing the confidence of the people in
the integrity of their Government.
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NOTES
SECTION 103 OF THE PATENT ACT AND THE STANDARD OF

INVENTION: COMMENTS ON LYON v. BAUSCH &
LOMB OPTICAL COMPANY

From the earliest days of the United States patent system one ques
tion, more than any other, has plagued the courts and taxed the in
genuity of the patent bar. That question, fundamental to all others,
is a simple one: What is patentable? The answer to that question is
also deceptively simple: Only "inventions" are patentable. But a com

prehensive and objective definition of "invention" has eluded the courts
and the law makers. The most that has been achieved has been an

aggregation of subjective, indefinite, mostly negative tests or criteria.
Taken together, these tests are referred to as the "standard of inven
tion." If a patent is valid, it has met the "standard of invention"; if
not valid, it has not met the "standard of invention."
As the courts have grown more or less strict in their attitude toward

patents, it is said that they have applied a higher or lower standard of in
vention. The question of the proper tests and definition of invention was

discussed extensively during the hearings in Congress1 on the bill which

ultimately became the Patent Act of 19522 (the first complete revision of
the patent laws since 1870). The basic requirements for patentability
were included in sections 101, 102, and 103 of that act. The decisions
since the effective date of the new act, with one notable exception,
have uniformly assumed that the standard of invention remained un

changed.
The one exception is the recent decision by the United States Court

of Appeals for the Second Circuit in Lyon v. Bausch & Lomb Optical
Co.,3 opinion written by Judge Learned Hand. This decision, in holding
that the Patent Act of 1952 lowered the standard of invention, seems

destined to have a profound effect on the patent practice. If the Supreme
Court refuses to grant certiorari, the stature of Judge Hand in the

patent field should influence other courts to look more favorably upon
patents. If certiorari is granted, the Supreme Court will find it difficult

1 This will be discussed in pt. VII of this Note.
2 3S U.S.C. �� 1-293 (19S2).
3 224 F.2d S30 (2d Cir. 19SS), petition for cert, filed, 24 U.S.L. Week 30S9 (U.S.

Sept. 9, 19SS) (No. 379). [Since the writing of this Note, the decision has been approved
and apparently followed in L-O-F Glass Fibers Co. v. Watson, Comr. Pats., No. 11780,
TJ.S. App. D.C, Nov. 3, 19SS. See 107 U.S.P.Q. 197, 202 n.4].
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to avoid a square holding on the question of the proper standard of

invention in view of the 1952 act.

I. The Bausch & Lomb Case

Lyon, the plaintiff, holder of a patent on the process of providing a

hardy, tenacious coating to prevent reflection on optical lenses, brought
suit for infringement against defendant, Bausch & Lomb. Invalidity
of the patent was raised as the primary defense, infringement having
been conceded. The patented process involved heating an optical sur
face in a vacuum until absorbed water and grease were evaporated, and
then vaporizing a coating material within the vacuum, meanwhile con

tinuing the evacuation and keeping the optical element heated until a

suitable coating had been deposited. Prior patents in the pertinent art
of coating light transmitting optical lenses showed vaporization of the
coating material in a vacuum, and heating of the lenses before or after
applying the coating. The advance of Lyon lay simply in keeping the
lens heated during the coating process. This innovation, however, suc

cessfully solved the problem of obtaining a "tenacious and viable" film,
which had not been accomplished by the prior processes, despite con

centrated efforts of experts in the field.
Having found that the novelty of the patented process lay only in

heating the lens while coating it, rather than before or after, the court
asked whether that innovation was sufficient to support the validity of
the patent, i.e., did the innovation meet the standard of invention? The
court stated that if the case had come before the courts more than
twenty or thirty years ago, the innovation would have been deemed
sufficient to meet the standard of invention then prevailing. But, the
court said, if the case had arisen in the twenty or twenty-five years im
mediately preceding the effective date of the Patent Act of 1952 "it is
almost certain that the claims would have been held invalid."4
Thus the court posed the question of whether the Patent Act of 1952

changed the standard of invention then prevailing, or whether it was a
mere codification which did not affect the stricter test of invention.
If the act did not affect the standard of invention, the patent was pre
sumably invalid; if it did change the standard of invention, then the
patent could be found valid. The court then held that the claims of
the patent were valid, stating that the act of 1952 restored the defini
tion of invention which had been followed for seventy or eighty years

4 224 F.2d 530, 535 (2d Cir. 1955).
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after its formulation in 1850, and which had never been directly over

ruled, even though given only lip service in recent years.5
In order to understand fully the Bausch & Lomb case, and to appre

ciate its import, it is necessary to trace briefly the historical develop
ment of patent law, culminating in the Patent Act of 1952.

II. Pre-1925: The "Authoritative Gloss"

The Constitution of the United States provides that Congress has
the power "To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right
to their respective Writings and Discoveries."6 Congress lost no time
in implementing this power, enacting the first patent act in 1790.7 A
second patent act in 1793 8 introduced the criteria by which proper sub
ject matter was to be tested to determine whether a patent should be
granted. That act provided that any person who invented or discov
ered a "new and useful" art, machine, manufacture or composition of

matter, or improvement thereon, could obtain a patent therefor. The
twin requirements of "newness" and "usefulness" remained as the sole

statutory tests of patentability, provided there was proper subject mat
ter and a compliance with the formal requirements, until the 1952 act.9

It soon was recognized that practically anything worth the trouble and

expense of filing would be "useful." Likewise, it became apparent that
giving a broad definition to the word "new" would serve to hinder the

progress of the useful arts rather than to promote it. If "new" meant

only that the thing had not been done before, then speed rather than
achievement became the measure of success. Though many might inde
pendently develop a new technique or article of manufacture, the first
to do so would be entitled to preclude all others, even though the inno
vation required no imagination or creativeness. If "newness" in a broad
sense should be the only test of patentability, then an applicant for
a patent need only show that what he had done had not been done be

fore, and need not show that he had promoted the progress of the
useful arts.

5 Several collateral issues in the case, such as previous use and adequacy of disclosure,
are outside the scope of the present discussion.

6 U.S. Const, art. I, � 8, cl. 8.

7 Act of April 10, 1790, c. VII, 1 Stat. 109.

8 Act of Feb. 21, 1793, c. XI, 1 Stat. 318.

� See Rev. Stat. � 4886, 3S U.S.C. � 31 (1946).
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In 1850 the Supreme Court had before it Hotchkiss v. Greenwood,10
which clearly presented the danger of giving an unrestricted meaning to

the word "new" as a test of what was patentable. The plaintiffs' patent
was for clay or porcelain door knobs which were fastened to a metal

shank in a particular way. Metal or wood knobs had been fastened to

a metal shank before in exactly the same way, and knobs had also
been previously made of clay or porcelain. Since knobs had previously
been made of clay or porcelain, and metal or wood knobs had been
fastened to metal shanks in exactly the same way, plaintiffs' door knob
was "new" only in the sense that clay or porcelain knobs had never

before been fastened to the shank in this particular manner. The Su

preme Court refused to say that this was "new" in the sense of the

patent statute, and found that:

unless more ingenuity and skill in applying the old method of fastening the shank
and the knob were required in the application of it to the clay or porcelain knob
than were possessed by an ordinary mechanic acquainted with the business, there
was an absence of that degree of skill and ingenuity which constitute essential
elements of every invention. In other words, the improvement is the work of the
skilful mechanic, not that of the inventor.11

Thus was established what Judge Hand calls "an authoritative gloss"
upon the word "new."12 "New" excluded not only what was actually
done before, but all that could have been done by any skilled mechanic
in the exercise of ordinary ingenuity. This so-called "skilled mechanic"
or "skilled artisan" test, in the words of Judge Hand, "became the
standard rubric and was applied in many cases."13 However, "the vari
ants were numberless; and 'invention' became perhaps the most baffling
concept in the whole catalogue of judicial efforts to provide postulates
for indefinitely varying occasions."14

III. Circa 1925-1952: The "Super" Gloss

This "authoritative gloss" on the word "new," this conceptually sim
ple test of patentability, continued undiluted and unchanged for
seventy or eighty years. The test was phrased in various ways: an

invention must evidence more than the "expected skill of the calling";15
10 52 U.S. (11 How.) 248 (1851).
11 Id. at 267. (Emphasis added.)
12 Lyon v. Bausch & Lomb Optical Co., 224 F.2d 530, 535 (2d Cir. 1955).
13 Id. at 536.
14 Ibid.
15 Hollister v. Benedict Manufacturing Co., 113 U.S. 59, 73 (1885).
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it must "not be obvious"16 to one skilled in the art. But the basic
rationale of the Hotchkiss case was followed for many years. Indeed,
as was stated in the Bausch & Lomb case, "the Court never formally
abjured it; nor has it ever substituted any other definite test."17 The
Supreme Court, however, in a series of decisions dating from twenty-
five to thirty years ago, began to find patents invalid with amazing
alacrity and almost monotonous regularity. The cases for the most part
did not use any markedly different language than had been used before,
but the Supreme Court seemed to understand that language differently
than had the courts of appeals. Among the more famous decisions was

the Cuno Engineering case,18 wherein the ill-chosen "flash of creative
genius"19 phrase was used to describe what an invention must reveal.
Another case was Jungersen v. Ostby & Barton Co.,20 where the ap
parent antagonism of the Court toward patents became so pronounced
that Mr. Justice Jackson felt compelled to observe in bis dissenting
opinion that "the only patent that is valid is one which this Court has
not been able to get its hands on."21 Finally, there was the A. & P.
Tea Co. case22 the Court's latest significant patent decision, which invali
dated a patent on the now familiar grocery loader for supermarket
check out stands because a "less exacting" standard of invention was

used. The indignant listing of "gadget patents" in the concurring
opinion of Mr. Justice Douglas23 received greater notoriety than the ma

jority opinion and showed that the spirit commented on by Mr. Justice
Jackson was not dead.
The disapproving frown which the Supreme Court cast toward

patents was mirrored in the lower courts. The judges attempted to set

their official physiognomy, as well as their law, in the mold forged by
the highest court, having learned from experience that reversal followed
a failure to do so. Many decisions forthrightly held that the Court
had established a higher standard of patentability. Judge Hand, for

one, observed that:

16 In re Shortell, 31 C.C.PA. (Patents) 1062, 1069, 142 F.2d 292, 296 (1944).
17 224 F.2d at 536.
18 Cuno Engineering Corp. v. Automatic Devices Corp., 314 U.S. 84 (1941).
is Id. at 91.
20 335 U.S. 560 (1949).
21 Id. at 572. Cf. Weklind, No Valid Patents? U.S. Supreme Court Trends in Jun

gersen v. Ostby & Barton Company, 31 J. Pat. Off. Soc'y 859 (1949).
22 A. & P. Tea Co. v. Supermarket Corp., 340 U.S. 147 (1950).
23 Id. at 156.
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We cannot, moreover, ignore the fact that the Supreme Court, whose word is final,
has for a decade or more shown an increasing disposition to raise the standard of

originality necessary for a patent. In this we recognize "a pronounced new doc

trinal trend" which it is our "duty, cautiously to be sure, to follow not to resist."24

Other courts, however, refused to conclude that the standard of in

vention had been changed, but felt that more lay within the scope of

today's highly skilled mechanic than was within the scope of the skilled
mechanic of the Hotchkiss era and more should be expected of him.
The view of another group of courts was that the requirements for in
vention had not really been changed, but these courts nevertheless
scrutinized much more closely the patents brought before them.25
Thus the foundation of the patent system�the definition of what

was patentable�became a base of sand, shifting with the winds from

Washington. Upon the difficult and indefinite requirement that an in
vention should be beyond the scope of one skilled in the art, there was

engrafted an even more difficult and indefinite requirement that some

how it should be considerably beyond the scope of the skilled mechanic
�perhaps so far beyond as to amount to the work of a genius.

IV. The Patent Act of 1952

Under these conditions, Congress passed the Patent Act of 195 2,26
which was entitled, "An Act to revise and codify the laws relating to

patents and the Patent Office, and to enact into law title 35 of the
United States Code entitled 'Patents.' "27 Was this act a codification of
the standard of invention, or was it a revision?
Section 101,28 entitled "Inventions Patentable," is a substantial re-

enactment of the "new and useful" criteria of 1793. Section 102,29 en-

24 Heard v. United Aircraft Corporation, 128 F.2d 632, 636 (2d Cir. 1942). See also
Buono v. Yankee Maid Dress Corporation, 77 F.2d 274, 276 (2d Cir. 1935) ; Dodds and
Crotty, The New Doctrinal Trend, 30 J. Pat. Off. Soc'y 83 (1948).

25 For an exhaustive discussion of the cases, see Balluff, Do Recent Supreme Court
Opinions Raise the Standard of Invention, and Are Lower Courts Misinterpreting Such
Opinions?, 34 J. Pat. Off. Soc'y 847 (1952).

26 35 U.S.C. �� 1-293 (1952).
27 66 Stat. 792 (1952). (Emphasis added.)
28 35 U.S.C. � 101 (1952), which reads in full as follows:
Whoever invents or discovers any new and useful process, machine, manufacture, or

composition of matter, or any new and useful improvement thereof, may obtain a patent
therefor, subject to the conditions and requirements of this title.

29 35 U.S.C. � 102 (1952), which reads in full as follows:
A person shall be entitled to a patent unless�
(a) the invention was known or used by others in this country, or patented or
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titled "Conditions for Patentability; novelty and loss of right to pat
ent," begins with the following wording: "A person shall be entitled
to a patent unless . . . ." Then follow seven exceptions, relating mostly
to the novelty of the invention�newness in the broad sense. Section
103 30 reads as follows:

A patent may not be obtained though the invention is not identically disclosed
or described as set forth in section 102 of this title, if the differences between the
subject matter sought to be patented and the prior art are such that the subject
matter as a whole would have been obvious at the time the invention was made
to a person having ordinary skill in the art to which said subject matter pertains.
Patentability shall not be negatived by the manner in which the invention was

made.

After concluding that plaintiff's patent would have been valid twenty-
five or thirty years ago, but would not have been valid under the
stricter test of more recent years, the court in the Bausch & Lomb case

turned to a consideration of the effect of section 103:

And so the question arises whether we should construe � 103 as restoring the law
to what it was when the Court announced the definition of invention, now ex

pressly embodied in � 103, or whether we should assume that no change whatever
was intended. . . .

... In the first place � 103 only restores the original gloss, substantially in

ipsissimis verbis; which has never been overruled; but on the contrary for seventy
or eighty years had continued to be regarded as authoritative. Moreover�and this
is the important consideration�although it may have ceased in practice to be fol

lowed, and had come to enjoy no more than lip service, there never has been the

slightest intimation of any definite substitute; nothing more than an unexpressed

described in a printed publication in this or a foreign country, before the invention
thereof by the applicant for patent, or
(b) the invention was patented or described in a printed publication in this or a for

eign country or in public use or on sale in this country, more than one year prior to the
date of the application for patent in the United States, or
(c) he has abandoned the invention, or

(d) the invention was first patented or caused to be patented by the applicant or his

legal representatives or assigns in a foreign country prior to the date of the application
for patent in this country on an application filed more than twelve months before the

filing of the application in the United States, or
(e) the invention was described in a patent granted on an application for patent by

another filed in the United States before the invention thereof by the applicant for

patent, or
(f) he did not himself invent the subject matter sought to be patented, or

(g) before the applicant's invention thereof the invention was made in this country by
another who had not abandoned, suppressed, or concealed it. In determining priority of

invention there shall be considered not only the respective dates of conception and reduc
tion to practice of the invention, but also the reasonable diligence of one who was first

to conceive and last to reduce to practice, from a time prior to conception by the other.
30 35 U.S.C. � 103 (1952).



1955] Notes 107

and unacknowledged misgiving about the increased facility with which patents were

being granted. Such judicial attitudes are indeed the stuff of which much of the

law is made; but we cannot agree that, however controlling upon the lower courts,
they are a warrant for that solid assurance, the disappointment of which will make

a statute invalid. . . . Certainly a legislature, whose will the courts have under

taken to proliferate, must be free to reinstate the courts' initial interpretation,
even though it may have been obscured by a series of later comments whose up
shot is at best hazy.31

In evaluating and analyzing the decision in the Bausch & Lomb case,
it is convenient to break down the problem�the effect of the 1952 act�

into subsidiary questions. First, was any change in the standard of
invention intended? Second, if so, what is the extent of that change?
It will be observed that the Bausch & Lomb case held that a change
had been intended, and that the extent of that change was to restore

the Hotchkiss test with its pristine gloss. Since no other case has
held that the act changed the standard of invention, there is no judicial
material on the second question. A review of the cases will indicate
the extent of the Bausch & Lomb departure with respect to the first

question.

V. Codification vs. Revision: Other Decisions32

With reference to the decisions of other courts treating or denomi

nating the 1952 act as a "codification," Judge Hand stated:

The Act describes itself as a codification of the existing law, as it certainly is in
the sense that the structure of the system remains unchanged. Moreover, those
decisions that have passed upon it have uniformly referred to it as a codification,
although so far as we have found none of them has held that � 103 did not change
the standard of invention.33

Of the six cases cited by Judge Hand, the remarks in four of them
that section 103 was merely a codification are properly classified as

dicta. Three of the four�Stanley Works v. Rockwell Mfg. Co.3i Gen
eral Motors Corp. v. Estate Stove Co.,35 and Vincent v. Suni-Citrus

31 224 F.2d at 535-36.
32 For a general discussion see Beckett, Judicial Construction of The Patent Act

of 1952�Codification v. Substantive Change, 37 J. Pat. Off. Soc'y 467 (1955) ; Marans,
Some Aspects of the Patent Act of 1952 as Interpreted by Published Decisions, 36 J. Pat.
Off. Soc'y 482, 490-98 (1954); Martin, The Patent Codification Act, 36 J. Pat. Off
Soc'y 625, 632-37 (1954).

33 224 F.2d at 535.
34 203 F.2d 846 (3d Cir. 1953).
35 203 F.2d 912 (6th Cir. 1953).
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Products Co.36�squarely held that the 1952 act did not apply to those
particular cases, which in varying degrees had been adjudicated prior to
the effective date of the 1952 act. The fourth case, Pacific Contact
Laboratories v. Solex Laboratories31 found that the patent in suit was
valid, and thus is authority only for the proposition that the standard
of invention was not raised. The court indicated that it did not think
the "flash of genius" remark in the Cuno Engineering case had changed
the law, but if it had, section 103, in providing that patentability is
not negatived by the manner in which the invention was made, changed
it back. To that extent the case might be classified as holding that the
1952 act was more than a mere codification.
Of the two remaining cases, Wasserman v. Burgess & Blacker Co.m

merely stated that the act codified the existing decisional law, citing the
General Motors and Stanley Works cases, without a fuller discussion of
the problem. Furthermore, from the language used in the case, it does
not appear that the patents would have been found valid even under a

lower standard.
But Interstate Rubber Prod. Corp. v. Radiator Specialty Co.39 can

not be easily dismissed. This case concerned the conical rubber markers
which are now in common use to control traffic on highways and city
streets. The court quoted from the majority opinion in A. & P. Tea
Co. and found that the rule applied there was not changed by section
103. The court quoted provisions of the section, and stated that the
Senate and House reports showed that they "merely codified the law
laid down during the past hundred years, and were added to the statute

for purposes of uniformity and definiteness,"40 citing the Stanley Works
and General Motors decisions. This case is not in direct conflict with
the Bausch & Lomb decision since the court may have regarded the

patent as invalid even under a lower standard. As a practical matter,
however, the conclusion seems inescapable that the court applied a

stricter standard. Chief Judge Parker emphasizes this fact in his dis

senting opinion41 by holding the patent valid, without reference to the
act of 1952 or to the later Supreme Court opinions. Despite Judge
Hand's analysis, it appears that the Interstate Rubber Products case

3� 2 IS F.2d 305 (5th Cir. 1954).
37 209 F.2d 529 (9th Cir. 1953).
38 217 F.2d 402 (1st Cir. 1954).
3� 214 F.2d 546 (4th Cir. 1954).
�<> Id. at 549.
� Ibid.
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should be understood as holding that section 103 did not lower the

standard of invention.
The foregoing six cases are all United States courts of appeals cases

testing the validity of patents already issued.42 For symmetry of cita

tion, it is appropriate to mention the attitude of the two forums which
have appellate jurisdiction in patent application cases. The Court of
Customs and Patent Appeals, per Judge O'Connell, stated in In re

O'Keefe43 that the act "has apparently neither raised nor lowered the
standard of invention."44 However, that court has never formally held
that the Supreme Court has established a stricter standard of inven

tion,45 which makes it difficult to evaluate the position of the court

on the precise question presented here. The Court of Appeals for the
District of Columbia Circuit found that the patent application in New
Wrinkle v. Watson46 would not be allowable under any construction of
the 1952 act, and adds that it would take a "flash of genius" to recon

cile applicant's claim that the act lowered the standard of invention
with Senator McCarran's statements on the floor of Congress that the
act was only a codification.47
Several federal courts at the district court level have explicitly held

that section 103 of the 1952 act did not lower the standard of inven
tion. Judge Picard, whose finding of validity in A. & P. Tea Co. was

overruled by the Supreme Court, states in Thys Co. v. Oeste48 that:
It is difficult to perceive how the plaintiff can gather comfort from either this

section or the Reviser's Note thereon. It would seem that Congress here has clearly-
indicated that it did not intend to lower the standard of invention which obtained
before the new codification�"since at least as early as 1850." The purpose of
the new revision, as the Reviser's Note points out, is not to revolutionize but to

"stabilize" existing law.49
42 An additional case in this category is Kwikset Locks v. Hillgren, 210 F.2d 483 (9th

Cir. 1954). Although this case quotes � 103 in a footnote, it goes no further toward

discussing its effect upon the standard of invention. The case, however, should probably
be classified as contra in fact to the Bausch & Lomb case, since a district court finding
of validity was overruled for failure to apply the "strict standard" for testing combina
tion patents which was laid down by the Supreme Court.
43 40 C.C.P.A. (Patents) 879, 202 F.2d 767 (1953).
44 Id. at 884.
45 See In re Shortell, 31 C.C.P.A. (Patents) 1062, 142 F.2d 292 (1944).
46 92 U.S. App. D.C. 137, 206 F.2d 421, cert, denied, 346 TJ.S. 820 (1953).
47 Id. at 138 n.6, 206 F.2d at 422 n.6. But see Beckett, Judicial Construction of The

Patent Act of 1952�Codification v. Substantive Change, 37 J. Pat. Off. Soc'y 467, 471

(1955).
48 111 F. Supp. 665 (N.D. Cal. 1953).
49 Id. at 674. (First emphasis added.)
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This decision was affirmed on appeal without a discussion of the effect
of the act.50 In De Burgh v. Kindel Furniture Co.,51 "the court recog
nizes that decisions in recent cases indicate a clear trend toward a high
er standard of invention,"52 but holds that the new patent act "did not

change the tests for determining patentability."53 Other district court
cases concerning the question now under consideration are Gagnier Fibre
Products Co. v. Fourslides, Inc.,5* Joseph Bancroft Sons v. Brewster
Finishing Co.55 Channel Master v. Video Television,56 and Burt v.

Bilofsky.57 In R. M. Palmer Co. v. Luden's Inc.,5S the court notes that
it was the intention of Congress in phrasing the second sentence of sec

tion 103 to "eliminate the rigid subjective 'flash of genius' require
ment."59 This, observes the court, indicates the attitude of Congress in

passing the new patent act and should have a bearing on the interpreta
tion of that law.60

VI. Analysis: Terminology of the Act

In the Bausch & Lomb opinion, the court did not quote section 103
in full nor enter into a discussion of the wording of that section or

its relation to sections 101 and 102. Judge Hand, in making only a

passing footnote reference to the legislative history, apparently inter

preted section 103 as establishing by its very language61 the lower
standard of the Hotchkiss case. It may well be that Judge Hand, who
is undoubtedly familiar with the background of the 1952 act, based the
decision upon the legislative history as well as the wording, but the

opinion seems to stand squarely on the language itself. Since none of
the cases, and few of the commentaries,62 have made a critical analysis

50 Sub nom. Thys Company v. Anglo California National Bank, 219 F.2d 131 (9th
Cir. 195S).

51 125 F. Supp. 468 (W.D. Mich. 1954).
52 Id. at 473.
53 Id. at 474.
54 112 F. Supp. 926 (E.D. Mich. 1953). This case notes that the second sentence of

� 103 relating to the manner in which the invention is made does change some phases
of case law.

65 113 F. Supp. 714 (D.NJ. 1953).
58 117 F. Supp. 812 (E.D.N.Y. 1953).
57 120 F. Supp. 822 (D.NJ. 1954).
58 128 F. Supp. 672 (E.D. Pa. 1955).
59 Id. at 675.
60 Quoting Federico, Commentary on the New Patent Act, 35 U.S.C.A., Comm. at 23.
61 Note the use of the phrase "in ipsissimis verbis" at 224 F.2d 536.
62 See Baker, Patentable Invention, 35 J. Pat. Off. Soc'y 512, 515 (1953).
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of the literal meaning of the statute, a consideration of the terminology
is in order.

First, does section 103 purport to establish a standard of invention
in and of itself? It is submitted that if the decision in the Bausch &
Lomb case were to rest solely on the literal meaning of section 103, it
could not be upheld, due to a peculiarity in the language of that sec

tion. This peculiarity has been noted by none of the cases examined
and by only one of the commentaries.63 Section 103 provides that a

patent may not be obtained if the subject matter would have been ob
vious to one skilled in the art. This is not the equivalent of saying that
a patent may be obtained if the subject matter is not obvious. Assum

ing that the balance of section 103 incorporates the Hotchkiss test

"in ipsissimis verbis," it is not expressly established as the exclusive
test of invention. It is not within the scope of this Note to indulge in
an extended application of the rules of logic to section 103 to determine
what legitimate inferences may be drawn therefrom. It is sufficient to
observe that the wording is compatible with the theory that Congress
did not choose to establish an authoritative definition of invention, but
chose instead to codify the Hotchkiss standard as a noncontroversial
statement of what was clearly not patentable, meanwhile leaving open
the question of how much more was also unpatentable. In this view,
section 103 defines the area of total patentable eclipse, without attempt
ing to define how far the penumbra extends. The fact that the language
is susceptible of this interpretation makes it difficult to understand why
the Bausch & Lomb case treated section 103 as the exclusive test of
invention without at least making note of the literal ambiguity. As we

shall see, there is support in the legislative history for the Bausch &
Lomb interpretation, but the apparent reliance in the case on the lan
guage alone seems somewhat doubtful.

Second, do sections 101, 102, and 103 considered together indicate
that a lower standard of invention was established? Section 101 re-

enacts the "new and useful" test which has prevailed since 1793.64

Under familiar rules of statutory construction, this should operate as

legislative approval of the "authoritative gloss" and presumably of the
more recent "super gloss" cast upon the word "new."65 Section 102,

63 Galston, Invention and the "Obvious," 13 F.R.D. 463 (1953). See also Baker,
Patentable Invention, 3S J. Pat. Off. Soc'y 512, 515 (1953).

64 Act of Feb. 21, 1793, c. XI, 1 Stat. 318.
65 See pts. II and III of text, supra.
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on the other hand, uses the language "A person shall be entitled to a

patent unless . . . ."66 This language is precise where the language of
section 103 is vague. If section 102 stood by itself and were interpreted
literally, there would be no standard of invention problem, since com

pliance with the seven exceptions would entitle an applicant to a patent.
Section 103 would then be the only ground for refusing or invalidating
a patent, if the seven exceptions of section 102 had been met. Under
this interpretation, the Bausch & Lomb decision is sound. It might be
argued, however, that sections 102 and 103 were not intended to be
read together, and that failure to use in section 103 the introductory
language of section 102 indicates an intent to leave the courts free to

apply a stricter standard of invention, as distinguished from a stricter
standard of novelty.
The only reasonable conclusion to be drawn from the above discus

sion is that deducing the intent of Congress from the language of the
act itself is a hopeless task. The ambiguity of the act with respect to
the standard of invention to be applied necessitates resort to the legis
lative history to determine the intent of Congress.

VII. Analysis: Legislative History

The most frequently quoted legislative reference on the problem under
consideration is the comment on section 103 which appears in the "Re
vision Notes."67 These notes were included as appendices in both House
and Senate reports to accompany H.R. 7794, which was ultimately en

acted as the Patent Act of 1952. This "Revision Note" reads as

follows :

There is no provision corresponding to the first sentence explicitly stated in the

present statutes, but the refusal of patents by the Patent Office, and the holding
of patents invalid by the courts, on the ground of lack of invention or lack of

patentable novelty has been followed since at least as early as 1850. This para

graph is added with the view that an explicit statement in the statute may have

some stabilizing effect, and also to serve as a basis for the addition at a later time
of some criteria which may be worked out.

The second sentence states that patentability as to this requirement is not to

be negatived by the manner in which the invention was made, that is, it is imma-

66 It is interesting to note that a preliminary draft of the patent revision used sub

stantially the same introductory language in the forerunner of � 102 as is now used in

� 103. Proposed Revision and Amendment of the Patent Laws, Preliminary Draft,.
Printed for the use of the Committee on the Judiciary, House of Representatives �� 22,
23 (1950). No reason for the change has been discovered.

�7 E.g., General Motors Corp. v. Estate Stove Co., 203 F.2d 912, 915 (6th Cir. 1953).



1955] Notes 113

terial whether it resulted from long toil and experimentation or from a flash of

genius.68

Although this note has been cited by many courts as clearly showing
that section 103 was a codification of prior law, it is unfortunately
ambiguous on the question. The first sentence of the note certainly
seems to indicate that the section merely codified the law. On the other

hand, the reference to 1850 indicates that it is the Hotchkiss v. Green
wood test that is being codified, rather than any recent engraftings
on that test. Should the principle expressio unius est exclusio alterius

apply? The second sentence of the note expresses the hope that section
103 should have some stabilizing effect. If the courts are as free as

before to apply stricter tests than that expressed in section 103, how
can it reasonably be hoped that it will have a "stabilizing effect"?
As pointed out in the second paragraph of the note, the second sen

tence of section 103 is clearly aimed at those courts which literally con

strued the "flash of genius" remark in the Cuno Engineering case. Since
all the courts did not so interpret the remark, it is not wholly true that
the second sentence of section 103 changed the law. It is, however,
more than a mere codification and indicates a disposition on the part of
Congress to look more favorably upon patents. It has been suggested
that the second sentence of section 103 is indicative of the attitude of
Congress and should be read with the first sentence in ascertaining the
meaning of the entire section.69
Another frequently cited quotation appears in both the House and

Senate reports in identical language and reads as follows:

Section 103, for the first time in our statute, provides a condition which exists
in the law and has existed for more than 100 years, but only by reason of de
cisions of the courts. An invention which has been made, and which is new in
the sense that the same thing has not been made before, may still not be patent
able if the difference between the new thing and what was known before is not
considered sufficiently great to warrant a patent. That has been expressed in a

large variety of ways in decisions of the courts and in writings. Section 103 states
this requirement in the title. It refers to the difference between the subject mat
ter sought to be patented and the prior art, meaning what was known before as

described in section 102. If this difference is such that the subject matter as a

"whole would have been obvious at the time to a person skilled in the art, then the
subject matter cannot be patented.
That provision paraphrases language which has often been used in decisions

68 H.R. Rep. No. 1923, 82d Cong., 2d Sess. 18 (19S2) ; S. Rep. No. 1979, 82d Cong.,
2d Sess. 18 (19S2).

69 Federico, supra note 60, at 23.
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of the courts, and the section is added to the statute for uniformity and definite-
ness. This section should have a stabilizing effect and minimize great departures
which have appeared in some cases.70

The above quote is an almost verbatim excerpt from the statement
of P. J. Federico, then Examiner in Chief, United States Patent Office,
which was given at the hearings before the House subcommittee.71 This
statement is subject to the same difficulties and questions that were

raised by the "Revision Note." One important point of difference, how
ever, is the addition of the italicized phrase, which indicates an inten
tion to minimize the "great departures which have appeared in some

cases." What particular cases Congress had in mind is not further
indicated, but Mr. Federico, whose language was adopted, assures us

that all the great departures have been on the side of greater strict
ness.72 In any event, the phrase is more in harmony with the conclu
sion that some substantive change was intended, than it is with the
conclusion that section 103 was a mere codification. The difficulty of

reconciling this phrase with a holding of codification is strikingly dem
onstrated by the fact that most of the courts which have found the
section to be a codification, including those which have made reference
to the House and Senate reports, have carefully avoided mentioning
the phrase. At least one case went so far as to quote most of the
above passage except the italicized portion.73
Another portion of the reports, which has been largely disregarded

by the courts, places an additional stumbling block in the way of find

ing that section 103 was merely a codification:

Although the principal purpose of the bill is the codification of title 35, United
States Code and involves simplification and clarification of language and arrange
ment and elimination of obsolete and redundant provisions there are a number

of changes in substantive statutory law. These will be explained in some detail in
the revision notes keyed to each section which appear in the appendix of this re

port. The major changes or innovations in the title consist of incorporating a

requirement for invention in � 103 and the judicial doctrine of contributory in

fringement in � 2 71.74

� H.R. Rep. No. 1923, 82d Cong., 2d Sess. 7 (1952) ; S. Rep. No. 1979, 82d Cong.,
2d Sess. 6 (1952). (Emphasis added.)
7* Hearings Before the Subcommittee No. 3 of the House Committee on the Judiciary,

82d Cong., 1st Sess. 38 (1951).
72 Federico, supra note 60, at 23.

73 Joseph Bancroft Sons v. Brewster Finishing Co., 113 F. Supp. 714, 721 (DNJ.
1953).

74 H.R. Rep. No. 1923, 82d Cong., 2d Sess. 5 (1952) ; S. Rep. No. 1979, 82d Cong.,
2d Sess. 4 (1952). (Emphasis added.)
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This statement might of course be explained by assuming that a codifi

cation of judicial precedents is a change in substantive statutory law.

However, if Congress did not expect the statutory expression to have

an effect on the standards applied by the courts, would it have been
denominated a "major" change? To a court convinced that the act did

not affect the standard of invention, the above quotation would pose
no difficulties. But to one which assumes that legislatures do not act

purposelessly, the quotation invites closer scrutiny into the motives

which singled out section 103 for such special mention.
The legislative references other than those given above are neither

more nor less conclusive than those given. The inconsistencies in the

interchange on the floor of Congress have been adequately discussed
in a recent article.75 Testimony given by witnesses at the committee

hearings is largely of dubious value, not only because of the limited

weight given to such testimony in statutory interpretation, but also
because there is little bearing on the exact problem under considera
tion. Two items are worthy of special notice, however. Charles J. Zinn,
Law Revision Counsel, Committee on the Judiciary, made the fol

lowing comment in the course of his statement opening the hearings:
The preliminary draft included a collection of a large number of proposed amend

ments which had come to the attention of Congress, as well as the codification
itself. The preliminary draft was widely distributed with a request for criticisms
and suggestions. As a result of the comments received, the committee decided to
eliminate numerous proposed changes from the bill and defer them for later con

sideration, and to limit the bill to the main purpose of codification and enacting
title 35 into law, with the further object of making a number of minor procedural
and substantially noncontroversial changes.76

It is doubtful that a change in the standard of invention would have
been deemed either a minor or substantially noncontroversial change,
and thus Mr. Zinn's statement seems to support the view that section
103 was a mere codification. The remaining item worthy of comment is
that a spokesman77 for the Department of Justice formally objected to
section 103 on the grounds that its phraseology was 'ambiguous and its
meaning obscure.78 The spokesman stated that section 103 apparently

75 Beckett, Judicial Construction of The Patent Act of 1952�Codification v. Substan
tive Change, 37 J. Pat. Off. Soc'y 467, 471 (1955).

76 Hearings, supra note 71, at 95.
77 T. Hayward Brown, Chief, Patent Litigation Unit, Claims Division, Department

of Justice.
78 Hearings, supra note 71, at 95.
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attempts to state one of the negative rules of invention and argued that
this was only one test of invention and, in the opinion of the Depart
ment, should not be made the sole test.79 If of no other significance,
this statement shows that Congress had brought home to it the possi
bility that section 103 might be interpreted as prescribing the sole test
of invention.

VIII. Evaluations and Conclusions

In the foregoing discussion two main approaches have been under
taken in attempting to determine the effect of section 103 of the 1952
Patent Act. The first approach, followed by most of the courts having
occasion to consider the question, consists of a search for a black or

white answer to the query�"Codification or Revision?" The second

approach, advanced by Judge Hand in Lyon v. Bausch & Lomb, seeks
to determine whether the standard of invention was raised or lowered.
The approach from the standpoint of "codification or revision" has

not been productive of satisfactory results. The legislative history is

fraught with such conflicting inferences that the court which relies

upon the magic word "codification" to solve its difficulties strongly re

sembles the ostrich. In addition, the "codification or revision" ap
proach is necessarily naive, for the very simple reason that a codifica
tion of some judicial precedents may well be a revision or rejection of
other precedents. The dichotomy is unrealistic.

Unfortunately, Judge Hand's approach from the standpoint of the
"standard of invention" is not wholly satisfactory either. First of all,,
"effect on the standard of invention" is more a conclusion than an

analytical tool. In large measure, Judge Hand's discussion of the stand
ard of invention has omitted proof of the major and minor premises,.
and has dealt only with the significance of the conclusion. Secondly,
it is difficult to point to any legislative history which is phrased ex

plicitly in terms of the "standard of invention." Judge Hand's incisive-

analysis of the contrast between the old standard and the more recent

"strict" standard was never clearly presented to Congress. Rather the

impression was given that the law on the question of invention was

confused (as indeed it was), and that the confusion was often resolved

against the inventor. In such a situation, it is understandable that the

reports speak not in terms of "standard of invention" but speak in
terms of "uniformity and definiteness." Lacking, therefore, direct evi
dence of a congressional intent to lower the standard of invention, it is
� Ibid.
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difficult to support this proposition without an involved analysis of the

background of the act.

Having rejected the customary approaches to the problem, it is in

cumbent upon us to suggest an alternative course of inquiry. It is sub
mitted that the primary and proper inquiry is whether or not Congress
intended that the courts should confine their findings of noninvention
to the language of section 103.

If any firm conclusion can be drawn with respect to the intent of

Congress, it is that Congress intended section 103 to be the sole and
exclusive test applicable when the question of invention was in doubt.
As has been pointed out above, one may not deduce this proposition
simply from the language of the statute itself, but it is believed that
one cannot absorb the atmosphere of the hearings and the reports with
out attaining moral certainty that Congress intended that henceforth
the courts should find noninvention only where the subject matter

"would have been obvious" to one skilled in the art. In what other

way could it reasonably be supposed that the law would achieve "uni

formity and definiteness"? Unless all other tests of invention were

eliminated, how could it be hoped that section 103 would have a "sta

bilizing effect" or serve as the basis for some additional criteria "which

may be worked out" at a later time? It seems inescapable that the
"obviousness" test was established as the sole means of invalidating or

refusing a patent for lack of invention. While this proposition appears
elementary on its face, and probably few would quarrel with it, its full

significance has not been realized.

In analyzing the cases one receives the impression that the courts
are reluctant to use the wording of the statute in finding a patent
invalid for want of invention. Rather, by means of the codification

theory, the courts use section 103 as a springboard to the older de
cisions where the language is more favorable to findings of invalidity.
Perhaps this reluctance is due to a failure to appreciate that the word
"obvious" in section 103 is not used in its literal sense. If the com

mon meaning of the word "obvious" were used, it is doubtful whether
any patent would be invalidated for lack of invention. In the common

meaning of the word, anything is unobvious which is not immediately
apparent. While the courts have apparently correctly concluded
that Congress could not have used "obvious" in its common meaning,
the courts seem incorrectly to have gone to the other extreme and
assumed that the word has no significance. The basic error seems to
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be a failure to realize that the word "obvious" had become a word of
art in patent law prior to 19S2. "Obvious" in this use means more

than that which springs immediately to mind; it includes all that could
have been discovered in the exercise of reasonable diligence and in

genuity.
This technical meaning for the word "obvious" makes section 103 a

closer approximation to the Hotchkiss rule than probably any other
phrasing. In addition, the test of what "would have been obvious" to
one skilled in the art has this one great advantage: it cannot in candor
be stretched much further than the Hotchkiss rule, since the common

meaning of "obvious" acts as a brake to check any "great departures"
from that rule. This explains why Judge Hand said that section 103
restored the original gloss, "substantially in ipsissimis verbis,"80 even

though the Hotchkiss decision did not use the word "obvious."

Viewing the problem in this light, one begins to see the force of

Judge Hand's argument. Insofar as the cases which were thought to
establish a stricter standard are incompatible with section 103 (as cor

rectly interpreted), they have certainly been overruled by that section.
It is not within the scope of this Note to test every case thought to
establish a stricter test against section 103 to determine whether the
invention therein would have been obvious to one skilled in the art,
and it would probably be useless to do so. There are undoubtedly cases

in which the invention could not have been called "obvious" without

completely disregarding the facts, or coining a radically new definition
for "obvious." Other cases may probably more properly be viewed as

being within the scope of what would have been obvious, though at the
outermost border of obviousness. The scope of section 103 will have to

be determined on a case by case basis with the court applying the

wording of section 103 to the facts at hand.
In any event, if repudiating those cases which are incompatible with

the "obviousness" test be regarded as a substantive change in the law,
then section 103 is a revision, not a codification, and the standard of
invention has been lowered. To that extent the decision in the Bausch
& Lomb case seems more realistic than the decisions of other courts

which have ruled on the question. It is difficult to evaluate Judge
Hand's argument that the extent of this change is a throwback to the
Hotchkiss rule, without knowing exactly which cases Judge Hand
thought were inconsistent with the rule. But it is certainly true that

so 224 F.2d at 536.
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section 103 shines with a gloss which is nearer the intensity of the

Hotchkiss gloss, than it is to the "super" gloss of recent cases.

Lest it be thought that reading a change into section 103 is merely
wishful thinking, it must be stressed that Congress fully anticipated, if
not expected, a change in the law in the direction of greater leniency
toward inventors.81 The reports of the committees speak specifically of

minimizing the "great departures" that have taken place in some cases.

Furthermore, in the course of achieving uniformity in the law, it is
inevitable that some case law should be modified, if it be admitted that
the law was not uniform before. An intent to modify case law is clearly
indicated by the second sentence of section 103, which was explicitly
aimed at changing the "flash of genius" test as a requirement for the
mode of developing an invention.

Applying the "obviousness" test to specific cases, it must be observed
that the cases where it is most difficult to say that the invention would
have been obvious to those skilled in the art, are those cases in which
the evidence clearly shows that those most skilled in the art have
sought a solution to a particular and perplexing problem for many years,
but have been without success until the discovery of the patentee. In
the Bausch & Lomb case, the court found that such a long, concen

trated, and unsuccessful search was present.82 It is only natural that
the court should find that it could not invalidate the patent without
disregarding the test established by Congress in section 103.
It is submitted that the decision in the Bausch & Lomb case is cor

rect on the facts as found by the court, and that its analysis of the
effect of section 103, correctly understood, is more in accord with the
intent of Congress than any of the other cases which have considered
the question. donaed j. lie-ert

81 The following excerpt from Federico, Commentary on the New Patent Act, 35
U.S.C.A., Comm. at 22, is particularly pertinent and well reasoned:
There has been some discussion as to whether section 103 modifies the so-called

standard of invention (which itself is an unmeasurable quantity having different mean
ings for different persons) in the courts and it may be correct to state that the printedrecord does not show an explicit positive command to the courts. While it is not be
lieved that Congress intended any radical change in the level of invention or patentable
novelty, nevertheless, it is believed that some modification was intended in the direction
of moderating the extreme degree of strictness exhibited by a number of judicial
opinions over the past dozen or more years; that is, that some change of attitude more
favorable to patents was hoped for. This is indicated by the language used in section
103 as well as by the general tenor of remarks of the Committees in the reports and
particular comments. Weight should be given to the terms used in the section since a
variety of expressions used in the decisions were available, including some stated with
an extreme degree of strictness, which could have been used as the model for the phraseology to be adopted, but the language selected was of the more moderate variety82 224 F.2d at 532.
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STRIKE VOTE CLAUSE: BARGAINABLE MATTER?

In a recent speech before the Industrial Relations Institute of Uni
versity of Wisconsin, Guy Farmer, former Chairman of the National
Labor Relations Board, spoke of twilight zones in labor relations, those
involving issues which are unsettled at the present time. This article
undertakes an analysis of one of those issues as raised in the Allis-
Chalmers case1 where the NLRB held that an employer who insisted,
to the point of breakdown in the negotiations, on the inclusion of a

strike vote clause in the collective labor agreement, was guilty of an

unfair labor practice within the meaning of Section 8(a)(5)2 of the
Labor Management Relations Act.3 The NLRB in reaching its decision
relied on the Corsicana Cotton Mills* case and the Dalton Telephone
Co.5 case, since they felt such a clause was not within the scope of
section 8(d)6 which states:

For the purposes of this section, to bargain collectively is the performance of the
mutual obligation of the employer and the representative of the employees to meet

at reasonable times and confer in good faith with respect to wages, hours, and
other terms and conditions of employment, or the negotiation of an agreement, or

any question arising thereunder, and the execution of a written contract incorporating
any agreement reached if requested by either party, but such obligation does not

compel either party to agree to a proposal or require the making of a concession.

The present dispute arose when the Seventh Circuit reversed the
NLRB decision in Allis-Chalmers and found that the strike vote clause
was a bargainable issue within the meaning of section 8(d) of the act.

The Subject of Collective Bargaining

The scope of collective bargaining is broad, and it varies from indus

try to industry and also depends on the circumstances of each par
ticular case. The range of the bargaining contract is found in sec

tions 8(d) and 9(a). They state that the parties must bargain collec-

1 Allis-Chalmers Manufacturing Company, 106 N.L.RJL 939, 34 L.R.R.M. 2202 (19S4),
enforcement denied, 213 F.2d 374 (7th Cir. 19S4).

2 Section 8(a). It shall be an unfair labor practice for an employer� (5) to refuse

to bargain collectively with the representatives of his employees, subject to the pro

visions of Section 9(a). 61 Stat. 140 (1947), 29 U.S.C. � 158(a)(5) (1952).
3 61 Stat. 136 (1947), 29 U.S.C. �� 141-188 (1952), hereafter cited as the Taft-Hartley

Act or simply the act.
4 NLRB v. Corsicana Cotton Mills, 178 F.2d 344 (5th Cir. 1949).
5 NLRB v. Dalton Tel. Co., 187 F.2d 811 (5th Cir. 1951), cert, denied, 342 U.S. 824

(1951).
6 61 Stat. 140 (1947), 29 U.S.C. � 158(d) (1952).
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tively with respect to rates of pay, wages, hours of employment or

other conditions of employment. It must be noted at this point that the
Taft-Hartley Act fails to define the terms "rates of pay, wages, hours of

employment or other conditions of employment." By using general
language in the act and failing to define these terms, Congress gave the
statute flexibility which enables it to meet the increasing problems aris

ing from the employer-employee relationship. The Supreme Court has
stated that the statutory collective bargaining duty includes bargain
ing "about the exceptional as well as routine matters affecting wages,
hours, and other conditions of employment."7
The view that the NLRB takes of the bargaining provisions of the

act may be classed as (1) prohibitive, (2) compulsory and (3) permis
sive. It is prohibited to discuss any contract provision which will vio
late the law or its underlying policies or which will require the waiver
or abandonment of the rights conferred by the statute. It is compulsory
to bargain about matters relating to terms and conditions of employ
ment. It is permissible to discuss matters not related to terms and con

ditions of employment but negotiation along these lines cannot be pressed
to a point where a breakdown in bargaining would result. The Taor-
mina Co? case shows us that the NLRB recognizes the right of a bar
gainer to propose and negotiate for clauses not included in the collec
tive bargaining phrase.9 To determine under which one of the above
three headings certain items fall is difficult, as can be seen by the state
ment made by the trial examiner in Allis-Chalmers:
Despite almost 2 decades of judicial interpretation and substantial congressional
amendment of the original Act, the scope of bargaining rights and obligations has
not yet been so clearly delineated that one can say with certainty what solution
will ultimately become settled law. The fact is that as our labor relations policy
has matured the bargaining area of the Act has become the subject of extensive
exploration only relatively recently. The phrase "conditions of employment," for
example, has not yet acquired precise definition. Similarly imprecise is the line
between what is basic statutory policy�which must prevail�and what is merely a

statutory privilege�which may be subordinated.10

These issues which come under the heading of compulsory bargain
ing require the party to whom they are presented to bargain concerning
the same in good faith.11 The act does not compel any agreement what-

7 Railroad Telegraphers v. Ry. Express Agency, 321 U.S. 342 , 347 (1944).
8 Taormina Company, 94 N.L.R.B. 884, 28 L.R.R.M. 1118 (1951) .

9 Section 8(d) of the Taft-Hartley Act.
10 106 N.L.R.B. 939, 960, 34 L.R.R.M. 2202, 2205 (1953).
11 See note 9 supra.
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soever between employer and employee.12 The duty to bargain about
certain subjects is made absolute by the act.13 If there is a breakdown
in negotiations after the parties negotiated in good faith about compul
sory issues, then there is no unfair labor practice because of the dead
lock.14 If, on the other hand, the proposals are not within the purview
of the statute, then it is not a bargainable issue and the proponent can
not insist upon them to the. point of creating an impasse in negotia
tions.15
The term impasse16 is used to describe a breakdown in collective bar

gaining negotiations; it occurs when neither party will make further
concessions. Since the Taft-Hartley Act does not compel the making of
an agreement, when negotiations reach an impasse, the employer is re

lieved of his obligation to bargain further, provided the collapse of bar

gaining was not the employer's fault. This principle of impasse in

bargaining is limited to two situations: (1) where there has been a

bona fide but unsuccessful attempt to reach an agreement with a union,
and (2) where the union bears the guilt of having broken off bargain
ing relations.

The Scope and Limits of Compulsory Bargaining

The general category which is encompassed by the phrase "wages,
hours, and other terms and conditions of employment," includes but
is not limited to procedures and practices relating to discharge, suspen
sion, lay-off, recall, seniority, discipline, promotion and demotion, trans
fer and assignment within the bargaining unit, conditions, procedures
and practices governing safety, sanitation and protection of health.17
We see from the cases that the following issues also fall within the

scope of this phrase: merit increases,18 Christmas bonuses,19 stock

bonuses,20 and a stock purchase plan.21
12 NLRB v. Jones & Laughlin, 301 U.S. 1 (1937).
13 J. I. Case Co. v. NLRB, 321 U.S. 332 (1944) ; H. J. Heinz Co. v. NLRB, 311 U.S.

514 (1941).
i4 Mexia Textile Mills, 11 N.L.R.B. 1167, 4 L.R.R.M. 73 (1939) ; Burns Brick Com

pany, 80 N.L.R.B. 389, 23 L.R.R.M. 1122 (1948).
is NLRB v. Todd Co., 173 F.2d 705 (1949).
16 For examples of impasse, see 1 CCH Lab. L. Rep. 1f 3120.
" 1 CCH Lab. L. Rep. f 3020.
is NLRB v. J. H. Allison Co., 165 F.2d 766 (6th Cir. 1948).
19 NLRB v. Niles-Bement-Pond Co., 199 F.2d 713 (2d Cir. 1952).
20 United Shoe Machinery Corp., 96 N.L.R.B. 1309, 29 L.R.R.M. 1024. (1951).
21 Richfield Oil Corp., 110 N.L.R.B. No. 54, 34 L.R.R.M. 1658 (1954). See also

43 Georgetown L.J. 405.
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Certain subjects normally thought of as prerogatives of management
are not ordinarily considered compulsory subjects of bargaining. Some

of these are: the corporate structure of the business, the composition
of the official and supervisory force, general business practices, the

products to be manufactured, the location of plants, the schedule of

production, the methods, processes and means of manufacturing.

The Present Controversy

Having seen how the NLRB interprets section 8(d) and having
noticed those items which the NLRB includes in the phrase we are

better able to proceed to the problem at hand. In Allis-Chalmers the

company and the union were negotiating for a new contract. The

company asked that the union bargain over a strike vote clause22 and
a ratification clause.23 The union refused to consider these two pro
posals on the theory that they were not of the type which was meant

to be included in section 8(d), and therefore were not compulsory bar

gaining issues. Upon the union's refusal to discuss these two clauses
the company refused to bargain any further on any issues, thus cre

ating a breakdown of negotiations. The union then filed a charge with
the NLRB claiming that the company had violated section 8(a)(5),
in that these two items were merely permissive ones and not sufficient
grounds to refuse to bargain further.
Our main concern here is with the strike vote clause which provides

for a vote by a majority of the employees before the union can author
ize a strike. The question which confronts us is whether such a strike
vote clause or strike authorization clause falls within that phrase
"wages and conditions of employment." If it does not, then the com

pany's insistence, to the point of breakdown in negotiations, that the
strike clause be discussed, would constitute an unfair labor practice

22 "If a new agreement cannot be reached within such thirty (30) day period or there
after, the Union shall have the right to conduct a strike provided a majority of the
employees in the bargaining unit shall have voted in favor thereof in a secret ballot
referendum held under the supervision of an impartial State or Federal Agency desig
nated by the Union. If desired by the Union, such vote may be conducted on Company
premises during working hours at Company expense.'' Allis-Chalmers v. NLRB, 213 F.2d
374, 377 (7th Cir. 19S4).

23 "[A]ny agreement entered into between the Company and Union should be subject
to ratification by the affirmative vote of the majority of the employees in the unit in a

secret ballot on the next work day following the date of execution, conducted on Company
premises under the supervision of the Federal Mediation and Conciliation Service or other
agency mutually satisfactory to the parties." Ibid.
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within the meaning of section 8(a)(5). If it does, then there would be
a genuine impasse and the company need not bargain any further on

any issues unless these two proposals24 are taken into consideration by
the union.

Strike Vote Clause as Distinguished from a No-Strike Clause

The Seventh Circuit in its decision25 states that the Taft-Hartley
Act requires bargaining on proposals that (1) a union shall not conduct
a strike after the termination of its contract unless authorized by the

majority vote of the employees, and (2) a contract negotiated by the
union shall not be effective unless ratified by a majority vote of the

employees. In substance this means that an employer does not unlaw

fully refuse to bargain by insisting on bargaining on these proposals,
even to the point of breakdown in negotiations.
In determining whether the strike vote clause and the ratification

clause are compulsory bargaining issues the Seventh Circuit starts out

with the premise that a no-strike clause is statutory, which means it is
within the area of collective bargaining. The Shell Oil Co.26 case states

that a no-strike clause effective during the term of the substantive agree
ment is bargainable to the point of impasse, and an employer may valid

ly refuse to contract without it. It is a recognized principle27 that an

employer's insistence on the inclusion of a no-strike clause in any
contract which may be executed is not a refusal to bargain where it

appears that the bargaining was otherwise in good faith and that the

insistence on such a clause was not designed to prevent the reaching of

an agreement. The court feels that the reasons which make a no-strike

clause a compulsory bargaining issue also make this strike vote clause

compulsory.
So our first question to be answered is whether there are any differ

ences between the two clauses, and, if there are differences, whether

they are substantial enough to require a different rule of law. A no-

strike clause is one whereby the union agrees it will not strike during
the term of the collective labor agreement and the company on the

other side agrees it will not lock out. In a strike vote clause we have

a situation whereby the union surrenders its right to strike after the

contract has terminated. The Seventh Circuit feels that this distinc-

24 See note 22 and note 23 supra.
25 213 F.2d 374 (7th Cir. 1954).
26 sheU Oil Co., 77 N.L.RJ8. 1306, 22 LJR.RJM. 1158 (1948).
27 Burns Brick Co., 80 N.L.R.B. 389, 23 L.R.R.M. 1122 (1948).
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tion between a no-strike clause and a strike vote clause is a differ

ence without substance. The theory is that the employees have a right
to strike within certain limitations. The employees also have a right
through their duly certified bargaining representative as their agent
to waive such right. If the employees have a waivable right in one

instance they should also have it in the other. The Seventh Circuit

apparently feels that we have two waivers of the same right, the right
to strike, under conditions which are different but not sufficiently differ
ent to change the rule of law.
The NLRB feels that the difference between a typical no-strike clause

and a strike vote clause involved in Allis-Chalmers is that the former is
in effect during the existence of the agreement, so that it is accom

panied by a mutually binding agreement fixing substantive rights for a

definite period, while in the latter there are no reciprocal rights and

obligations, but the union is still bound not to strike.
The Seventh Circuit in saying that there was a difference without

substance never made mention of the fact that in one instance both par
ties were bound by a contract while in the other there are no reciprocal
rights and obligations but the union is still bound not to strike unless
it has a majority vote of the employees. What must be stressed is that
even though there is no contract in effect and the company is not bound,
this strike vote clause takes from the union its main weapon�the strike.
The NLRB relied on the rationale of the Corsicana case where the

Fifth Circuit held that a ratification clause which was submitted by
the company to the union was an attempt to interfere with the internal
affairs of the union. The NLRB also cited the Dalton case where an

employer insisted as a condition precedent to the execution of a col
lective labor agreement that the union register under a Georgia statute28
so as to make it an entity amenable to suits in state courts; the Fifth
Circuit again held that the imposing of such a condition precedent was
a refusal to bargain in good faith, since it was outside the scope of terms
and conditions of employment. These two cases show us that the com

pany sought to withhold recognition from the union as bargaining
agent for its members. The submission of a strike vote clause for dis
cussion is really telling the union when it can call a strike; this is a

question which should be reserved to the union and its members. This
right to authorize a strike is an internal union issue and not one which
affects the condition of employment. The union, just as management,

Ga. Code Ann. �� 22-409 to 22-414 (1933).



126 The Georgetown Law Journal [Vol. 44: p. 100

has certain rights which should not be invaded, among them its right to
strike and its right to prescribe its own lawful rules to govern itself. It is
submitted that if we allow the employer to interfere with an internal
function of the union we should also allow the union to seek provisions
in the contract which in essence interfere with those affairs which are

within the prerogative of management. A clause prohibiting to a union
for an indefinite time the right to strike, or conditioning its right to

strike upon events beyond its control, without having a contract in

effect, is not a clause involving a term or condition of employment.

Strike Vote Clause as a Bargaining Issue

What would be the effect if we allowed such a strike vote clause to

be a compulsory bargaining issue? We would have the union's right
to call a strike put in question. On one hand we would have the NLRB

certifying a particular union as bargaining representative, and on the
other hand the employer telling the union to ask its employees if they
want to strike. The effect is twofold: (1) failure to recognize the union
as the proper bargaining representative, (2) and taking away the union's
main weapon when it seeks benefits for its members. This would pre
sent a situation in which the employer would deal directly with the em

ployees despite the existence of a duly certified bargaining representa
tive. The Supreme Court has said that this is not allowed.29 The em

ployer cannot place its last offer, in future negotiation, before the em

ployees directly for them to accept or reject. Otherwise the union would
be in a position whereby it has been certified to represent its members
but the employer can still go directly to the employees without first

consulting the union.
The Seventh Circuit seems to think that since the Supreme Court in

the American National Insurance Co.30 case said it was not per se a

refusal to bargain for a party to negotiate to impasse in good faith for
a management function clause,31 the same also applies to a strike vote

clause. We must remember, however, that the Supreme Court found

29 May Stores Co. v. NLRB, 326 U.S. 376 (194S).
30 343 U.S. 395 (1952).
31 An employer violates the Taft-Hartley Act if he insists that a given bargainable

matter is not subject to negotiation, but he may hold out for a management function

clause which leaves him in full control over certain aspects of wages, hours, or working
conditions. His stand, however, must be taken in good faith and not for the purpose
of preventing the parties from reaching an agreement. A management function clause

is a list of specific matters over which management is to retain exclusive control.
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that the management function clause dealt with conditions of employ
ment; in the strike vote clause we do not have such conditions. The

case is good law where we find that what is asked for relates to condi

tions of employment.
The Seventh Circuit seeks to distinguish the Corsicana case from

AUis-Chalmers on the grounds that in the former the union is certified
as the bargaining representative for union members only, while in the
latter the union is certified as the bargaining agent for all the em

ployees, union and nonunion members alike. The court stated that, if
it were impossible for nonunion members to vote, they could not express
a voice in whether the bargaining unit should go on strike. It is sub
mitted that, since the union members are bound by what their represen
tatives do, there is no reason why the nonunion members cannot be
bound by their bargaining agent also. The mere fact that the union
calls a strike does not mean that the nonunion members have to follow
the strike orders. To give these nonunion workers this method of hav
ing a voice in what their representative does would seriously hamper
the union's activities as far as the union workers are concerned.
Archibald Cox,32 in a recent speech before a CIO convention,33 stated

that the view that the union is the employees has been put on the defen
sive during the past few years.34 Mr. Cox feels that the law should
recognize that the union and the employees are one and that bargain
ing with the union is bargaining with the employees.35 To ignore this
view, he feels, would be to question the representative character of the
labor unions and to deny the certified bargaining representative the
right to make decisions for all of the unit.36 Mr. Cox continues on to

say that the basic philosophy of the Taft-Hartley Act is that the em

ployer and the employees as an organized group, that is the employer
and the union, shall have the private responsibility of determining
wages and other conditions of employment.37 It seems that any time the
employer seeks to deal directly with the employees, he is really going
against the policy of the act.38
It is submitted that the courts should look upon the union as em-

32 Professor of Law, Harvard Law School.
33 35 L.R.R.M. 48 (1954).
34 Id. at 50.
35 Ibid.
36 Ibid.
37 Id. at 61.
38 Id. at 62.
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ployees and any proposals which are made by the employer should be
made to the union and not to the employees directly.

Conclusions

We can summarize the conclusions of this article as being: (1) that
a no-strike clause and a strike vote clause are distinguishable; in the
former there is a contract binding on both parties, while in the latter
there is no contract but the union is still bound since it does not have
the benefit of its main weapon, the strike; (2) that the strike vote clause
does not relate to conditions of employment and therefore cannot be
insisted upon until a breakdown in negotiation occurs; (3) that a strike
vote clause is an attempt to place restraint upon and to weaken the
duly designated representative for collective bargaining; (4) that to

allow a strike vote clause would be to sanction a failure on the part of
the employer to recognize the union as the certified bargaining repre
sentative; (5) that a nonunion member who has as a bargaining agent
a union must be bound by that union's decisions as if he were a mem

ber; (6) that anything which seeks to interfere with the internal struc
ture of a union is not a compulsory bargaining issue; (7) that an em

ployer who deals with a certified bargaining representative is dealing
with his employees.

JOSEPH R. PARAUDA



RECENT DECISIONS
ADMINISTRATIVE LAW�Protracted Acquiescence in an Administra

tive Interpretation of a Statute Does Not Deprive a Party of the

Status of a Person Aggrieved nor Bar a Later Attack on That

Interpretation.

On July 17, 1953, the Milk Commission of Virginia held a hearing, the

purpose of which was to adjust resale prices in the Arlington-Alexandria market

due to an increase in the costs of production. Safeway Stores, Inc., appeared
at the hearing and, though conceding the higher costs, claimed it could make
a satisfactory profit at the then current rates. Safeway opposed an increase
in the minimum price set for store-bought milk, but recommended that the
differential between home-delivered milk and store-bought milk be increased
to l1/?. cents instead of the then prevailing 2 cents. The Commission failed to

adopt Safeway's recommendation and, by Order No. 4, issued on July 28,
decreed an increase of Yz cent a quart for all milk, maintaining the 2 cent

differential.

Safeway, on August 28, filed with the Commission a petition for rehearing,
asking that minimum and maximum prices be set for each grade in conformity
with Code of Va., � 3-359 (1950), and objecting to the four different minimum

prices which had been established for each grade of milk based on quantity dis
counts and on home and store delivery. Also Safeway filed a notice of appeal
in the Circuit Court of the City of Richmond, praying for the same relief asked
in the petition for rehearing. After a rehearing, the Commission issued Order
No. 5, which did not conform to Safeway's petition and which continued to
set various minimum prices based on method of delivery. The appeal was

therefore prosecuted. The circuit court upheld the validity of Order No. 5;
an appeal was allowed to the Supreme Court of Appeals of Virginia. Held,
that under � 3-359, supra, the Commission could set quantity discounts, but
it could not fix various prices for the same grade where the basis of the dif
ferential was method of delivery. Further the court held that long-continued
acquiescence to an administrative interpretation of a statute did not destroy
Safeway's standing as a person aggrieved. Safeway Stores v. Milk Commis
sion, 87 S.E.2d 769 (Va. 1955).
Section 3-359, supra, reads as follows:

Fixing Prices�The Commission, after public hearing and investigation, may fix
the prices to be paid producers or associations of producers by distributors in any
market or markets, may fix minimum and maximum wholesale and retail prices to
be charged for the milk in any market, and may also fix different prices for different
grades of milk. In determining the reasonableness of prices to be paid or charged
in any market or markets for any grade, quantity, or class of milk, the Commission
shall be guided by the cost of production and distribution, including compliance with
all sanitary regulation in force in such market or markets, necessary operation,
processing, storage and delivery charges .... (Emphasis supplied.)

129
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In the present case the court relied on Lucerne, Etc., Co. v. Milk Comm.,

182 Va. 490, 29 S.E.2d 397 (1944), which also dealt with � 3-359 and held
that, under the statute, the Commission was bound, after consideration of the
listed cost factors, to set the same price for all milk of any one grade. This
determination the court in the instant case considered conclusive as to the
invalidity of the Commission's practice of setting different prices for the
same grade based on the method of delivery. The court reiterated its reason

ing of the Lucerne case, supra, that the Commission has no inherent power
to set prices and that their power must be clearly set forth in the statute. The
court gave the literal meaning to the conjunction "and"' which is between the
words "minimum" and "maximum" in the statute. There was no contention
made by the Commission and, thus, the court found no difficulty in requiring
the Commission to set both minimum and maximum prices if any prices were

set at all. Further, it was held that the statute permitted price differentials
based on quantity discounts and that such a basis would not discriminate be
tween distributors or between consumers. The authority for such discounts
was found in the words "grade, quantity, or class" in the statute. On the
basis of the Lucerne case, supra, the court sustained Safeway's substantive
assertions with the exception of the denial of the validity of quantity dis
counts.
The major question, however, which gives significance to the case, still

remains to be resolved: has Safeway the requisite status and standing under
Code of Va. � 3-369 (1950) to prosecute this action? The code limits the

right of appeal to persons aggrieved by a Commission order. Though in the
Lucerne case, supra, Safeway had not raised the question of the necessity of

fixing both maximum and minimum prices, the court in the present case had no

difficulty in finding that Safeway had the status of a person aggrieved. With
out citation, it applied the stringent test of an immediate and pecuniary in
terest. This was the test used in Pa. Comm. Driv'rs etc. v. Pa. Milk Comm.,
360 Pa. 477, 62 A.2d 9 (1948). The fact that Safeway could meet this test

without difficulty did not, however, fully conclude the examination of Safe-

way's standing. As stated in the Brief of Appellees:
The record in this proceeding and, indeed, in all twenty-two previous proceed

ings of the Milk Commission in the Arlington-Alexandria Market since 1940, demon
strates that at no time has the appellant, Safeway Stores, Incorporated, claimed
to have been aggrieved by the orders of the Commission on the ground that price
differentials were established between store-bought and home-delivered milk, or

on the ground that quantity discounts were ordered on home-delivered milk. In

fact, it has always requested this price differential order and in this proceeding
before the Commission actually congratulated the Milk Commission on setting
different minimum prices for store-bought and home-delivered milk. This would
not appear to be the action of a person aggrieved by such orders. [Brief, p. 4.]
The argument presented was not that Safeway was estopped. This is evi

dent, because no injury was alleged by the Commission and injury is a neces-



1955] Recent Decisions 131

sary element even in quasi estoppel. The Pittston Co. v. O'Hara, 191 Va. 886,
63 S.E.2d 34 (1951); Sedlak v. Duda, 144 Neb. 567, 13 N.W.2d 892 (1944).
Thus the argument of the Commission was that Safeway was precluded from

suit merely because of its acquiescence in the earlier orders of the Commission,

As the court said: "[The Commission] undertakes to relieve itself of com

pliance on the ground that it has been its general practice over a period of

years to fix differentials between store and home-delivery prices, and that its

practice has been acquiesced in by Safeway Stores."
In holding that Safeway was a proper party to the action, the court did not

cite direct precedent, and neither the parties nor the court made use of

analogous cases. However, Cofman v. Ousterhous, 40 N.D. 390, 168 N.W.

826 (1918), could support an opinion contrary to that of the court, while
Decastro v. Board of Comrs. of San Juan, 136 F.2d 419 (1943), aff'd, 322

U.S. 451 (1944), would tend to support the court's holding. In the Cofman
case, the plaintiff had received a license under a statute which he later at

tacked as unconstitutional when the revocation of the license was sought. The

court refused him standing on the ground that, having accepted a license under
the statute, it would be contradictory to allow him subsequently to attack the
statute. This case stands alone, and, as it deals with standing on a constitu
tional issue, it is not closely analogous to the present case. The Decastro case,
supra, presents a closer precedent though, like the Cofman case, supra, it deals
not with standing under a person-aggrieved statute, but merely with the right
to assert a position inconsistent with one previously taken. In this case a

litigant who had obtained a government position by asserting one interpreta
tion of a statute was permitted to plead the contrary in subsequent litigation on

tenure, because there had been no injury to support an estoppel.
The court in the instant case based its holding primarily on the statute and

on the fact that the Milk Commission's authority stems entirely from the
statute which empowers it to act. It held that acquiescence by Safeway Stores
cannot "be allowed to overrule and invalidate the plain requirements of the
statute."
That it is unjust and improper to allow a person to assert inconsistent

positions for pecuniary reasons when that person is aware of the proper posi
tion from the beginning is, we think, evident. Therefore, if a court could
omnisciently distinguish a mistake of law from a conscious juggling of legal
interpretations, it would be just to refuse the status of a person aggrieved to
the legal vacillator. But the rule asserted here by the Commission would bar
those who had made an honest mistake of law and would perpetuate the mis
take unless a new party to the industry would contest it. Therefore, as it is
manifestly difficult to inquire successfully into the motives of the parties, it is
submitted that the court in the instant case was right in granting status as a

party aggrieved, since no basis of estoppel was found.

WALTER J. MURPHY, JR.



132 The Georgetown Law Journal [Vol. 44: p. 129
ADMINISTRATIVE LAW�The President May Declare That All Per

sons in Federal Employment Shall Be Summarily and Unappeal-
ably Dismissed When Their Agency Heads Find Their Employ
ment Is Not "Clearly Consistent with the Interests of National
Security."

Appellant Cole was employed as a Food and Drug Inspector, Food and
Drug Administration, Department of Health, Education and Welfare, a classi
fied civil service position which did not give access to any "classified" gov
ernment material nor involve any policy-making duties. Pursuant to Execu
tive Order 10450, 3 C.F.R. 72 (Supp. 1953), Cole was apprised of five charges
against him centering around his association with "individuals reliably re

ported to be Communists" [charge 1] and his relations with an organization
cited by the Attorney General under � 12 of said executive order [charges
2-5]. The employee did not reply particularly, but termed the inquiry an

invasion of his "private rights" and of his basic inherent "right of freedom
of association." On January 15, 1954, Secretary Hobby informed him of the
order terminating his employment, "based on the study of all the documents"
in his case. Her letter concluded: "[l]t has been determined that your con

tinued employment ... is not clearly consistent with the interests of national

security." Appellant, through counsel, twice moved to reopen his case, offer

ing to rebut the charges. These requests were refused by the Department.
Reiving on � 14 of the Veterans' Preference Act, 58 Stat. 390 (1944), as

amended, 5 U.S.C. � 863 (1952), appellant sought review under the usual

provisions governing severance of veterans from government employment. The
Civil Service Commission held that the provisions of that act did not apply
to terminations under Pub. L. 733, 64 Stat. 476 (1950), 5 U.S.C. �� 22-1 to -3

(1952). Originally, Pub. L. 733 in � 1 provided for summary unappeal
able dismissal of civilian personnel in certain named agencies of the Govern
ment if the head of the agency involved should find it "necessary or advisable
in the interest of the national security." Executive Order 10450 extended the

application of this law to all government agencies under authority of � 3

of said act (wherein the President was empowered to so extend its provisions
to any department or agency when he may, from time to time, deem it "neces

sary in the best interests of national security"). After the decision of the

Civil Service Commission, Cole sought a declaratory judgment from the dis

trict court and an order restoring him to his position. The court granted
defendant's motion for judgment on the pleadings on the ground that appel
lant failed to state a claim upon which relief could be granted. Cole v. Young,
125 F. Supp. 284 (D.D.C. 1954). On appeal, Cole challenged the authority
of the President to extend the summary unappealable dismissal provisions of

� 1 of Pub. L. 733 to nonsensitive government agencies, such as the Food and

Drug Administration. Second, he maintained that the standard announced

by Executive Order 10450 (employment must be "clearly consistent with the
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interests of national security") was not within the terms of Pub. L. 733 as

applied to those agencies not directly concerned with the national security.
Third, he claimed that the letter of dismissal, giving no grounds for the action

except by the adoption of the standard of the executive order was insufficient

to satisfy the requirement of � 1 of Pub. L. 733 that a "written statement of
the decision of the agency head" be given. Held, extension of the provisions
of Pub. L. 733 to all government agencies by Executive Order 10450, based
on the President's finding that considerations of national security made it

advisable, is consonant with the authority given in � 3 of that act; that the

"clearly consistent" test adopted by Executive Order 10450 is consistent
with the standard laid down under Pub. L. 733; and that the letter of notice
of dismissal set forth a "decision" as the word is used in � 1 of Pub. L. 733.
Cole v. Young, No. 12526, U.S. App. D.C, July 28, 1955, cert, granted, 24

U.S.L. Week 3147 (U.S. Nov. 21, 1955) (No. 442).
To comprehend the changes wrought by the decision in the instant case

it is necessary that we place the new "clearly consistent" standard in its his
torical context. War Service Regulation II, � 18.2(c), 7 Fed. Reg. 7723

(1942) provided that an applicant for government employment be denied
examination or appointment if there existed "a reasonable doubt as to his
loyalty." This wartime standard was modified by Executive Order 9835,
3 C.F.R. 129 (Supp. 1947), which required that "reasonable grounds exist
for belief that the person involved is disloyal." Then came Pub. L. 733 as it
then applied to so-called "sensitive" agencies, such as State, Commerce, At
torney General, Defense, Army, Navy, Air Force, etc., declaring that any
such agency head "may, in his absolute discretion and when deemed neces

sary in the interest of national security, suspend . . . any civilian officer or

employee" and may dismiss such employee if he finds it "necessary or ad
visable in the interest of national security." Section 1. On April 28, 1951,
Executive Order 10241, 3 C.F.R. 431 (Supp. 1951), modified Executive
Order 9835 so as to take up the wartime standard once again, providing
for dismissal if "there is a reasonable doubt as to the loyalty of the person
involved." On April 27, 1953, with the here-involved Executive Order 10450,
the President promulgated his "clearly consistent" standard. Based on Pub.
L. 733, it superseded previous executive orders insofar as they affected
federal employees.
This executive order effects two separate and distinct changes in the gov

ernment security program as previously constituted. The first is the creation
of the stricter "clearly consistent" test supplanting the "reasonable doubt"
test in the so-called "security risk" area. The second is the extension of the
application of this new test to all agencies of the government. The first may
be termed a qualitative, the second a quantitative, change.
In 1912 with the Lloyd-LaFollette Act, 37 Stat. 555 (later amended by

62 Stat. 354 (1948), 5 U.S.C. � 652 (1952)) and again in 1944 with the Vet
erans' Preference Act, supra, Congress saw fit to limit the President's other-
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wise plenary power to discharge government employees. As pointed out by
Judge Edgerton in his dissent in the instant case, the same court had held
that "the power of Congress thus to limit the President's otherwise plenary
control over appointments and removals is clear." Roth v. Brownell, 215
F.2d 500, 502 (D.C. Cir. 1954). A clear purpose of Pub. L. 733 was to
carve an exception from those protections Congress had long afforded gov
ernment workers and to permit summary and unappealable dismissal of em

ployees when such was in the best interests of national security. The majority
opinion, voiced by Judge Prettyman, takes a literalistic view of the statute
and under the plain-meaning rule of interpretation finds that the executive
order does not go beyond the bounds prescribed by law, either in extending
the application of the dismissal provisions to "non-sensitive" agencies or in

creating the new and stricter standard of suitability for government employ
ment, the "clearly consistent" test. Judge Edgerton, adopting the so-called
mischief rule of interpretation, comes to opposite conclusions.
In the nature of the process of definition, every grant of authority, at the

same time, declares the limits of its exercise. Pub. L. 733 was, in spirit, de

signed to excise those persons from government service who might harm us.

If there is no possibility of harm to the national security there would be no

mischief for the statute or the executive order to move against. Turning
to the facts at hand, the Government makes the point that Cole is not charged
with being disloyal. Brief for Appellees, pp. 6, 17. It is conceded in the

pleadings that he does not occupy a sensitive or policy-making position. This
is termed by appellees themselves a "security," not a "loyalty" case. Id. at 6.
Hence it must be taken that Cole has no intent to harm the United States.
His not having access to "classified" material would prevent his committing
inadvertent harm. In this light, Cole's dismissal seems somehow unrelated to

the protection of the national security, yet the holding in the case would be

that Pub. L. 733, as affected by Executive Order 10450, requires his dis

missal in the "best interests of national security," as the test is laid down by
the act.
This felt lack of congruence between the purpose of the act and the result

of its application in the instant case seems to he in the double-barreled effect

of the executive order which first lays down a more stringent standard than

Congress saw fit to express and at once, as in pursuance of the statute, ex

tends its application to nonsensitive agencies. It cannot be denied that either

effect, alone, is justifiable, i.e., no one should be employed in a sensitive posi
tion unless such employment is "clearly consistent with the interests of na

tional security," or, conversely, no one has a right to be employed in even a

nonsensitive position who is not loyal. Bailey v. Richardson, 341 U.S. 918

(1951), confirming 86 U.S. App. D.C. 248, 182 F.2d 46 (1950).
But it is respectfully submitted that the court satisfies itself that the action

taken by the Department pursuant to the executive order falls within the
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terms of Pub. L. 733 because it views the qualitative and quantitative aspects
of the executive order separately and does not consider their combined or

cumulative effect This leads the court into a somewhat anomalous declara
tion of the law: that the summary, unappealable dismissal of a loyal em

ployee is justified in the interests of national security when there is no fair

showing required that his continued employment might endanger the security
of the United States. It seems beyond the purpose of Congress to have con

ferred an authority so broad as here declared. Whether the Executive Depart
ment of the Government might have authority to issue a directive in the

language of Executive Order 10450 independently of any congressional pro
nouncement is a constitutional question which the court, having decided the
case on the statutory issue, leaves open.

SIDNEY A. COHEN

ADMINISTRATIVE LAW�The Adequacy of Administrative Remedies,
Although Prescribed by Executive Regulation, Is Not Subject to
Challenge in a Court of Law Until Such Time as These Remedies
Are Exhausted and a Justiciable Issue Raised, Founded on the

Unfairness of the Procedure, or of the Determination Reached
by the Agency.

Plaintiff, a national bar association, brought suit in the Federal District
Court for the District of Columbia, against the Attorney General of the
United States, to contest the latter's proposal to designate plaintiff as a

communist dominated organization, coming within the purview of Executive
Order 10450, 3 C.F.R. 72 (Supp. 1953). Seeking injunctive relief, plaintiff
sought to have Executive Order 10450, supra, and the procedure authorized
by it, declared unconstitutional, and to disqualify the Attorney General from
further pursuing the action by reason of his prejudgment of plaintiff's politi
cal affiliations. The district court's dismissal of plaintiff's bill was reversed
and the case remanded by the United States Court of Appeals for the District of
Columbia, with an order restraining further action by the Attorney General
until a rehearing was had on the merits. On rehearing the district court again
dismissed the bill, granting summary judgment for the defendant, holding
that plaintiff must first exhaust his administrative remedies before seeking
judicial intervention. Held, in the absence of a showing of impending irrep
arable injury flowing from the delay incident to a pursuit of administrative
remedies, plaintiff must first exhaust those remedies available, the mere alle
gation of prejudgment and inadequacy of such remedies creating no exception
to the settled rule of administrative law. National Lawyers Guild v. Brownell,
225 F.2d 552 (D.C. Cir. 1955); petition for cert, filed, 24 U.S.L. Week 3123
(U.S. Oct. 28, 1955) (No. 496).
Coincident with the growth of administrative agencies, there has been adopt-
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ed the general rule that administrative remedies made available through these
agencies must be exhausted before seeking judicial intervention. The force
of this rule operates to preclude the existence of any justiciable issue over

which a court of law may exercise jurisdiction without a prior complete and
final exhaustion of administrative remedies. Aircraft & Diesel Corporation
v. Eirsch, 331 U.S. 752, 767 (1947); Myers v. Bethlehem Shipbuilding Cor
poration, 303 U.S. 41 (1938). The notable exception to this rule appears
when constitutional questions are raised coupled with a showing of the in

adequacy of the prescribed procedure, and the impending irreparable injury
flowing from the delay incident to pursuing that procedure. In such a case

judicial intervention may be obtained without the prior exhaustion of admin
istrative remedies. Aircraft & Diesel Corporation v. Eirsch, supra at 773.

By the holding of the principal case petitioner does not qualify within the
above exception as it fails to show any injury other than that which natu

rally follows from the initiation of the Attorney General's action to designate
plaintiff as a communist affiliated organization. As the greatest harm is already
done, there exists no impending irreparable injury which would result from

petitioner's exhaustion of his administrative remedies.

Prior to the proclamation of Executive Order 10450, supra, the Depart
ment of Justice, pursuant to Executive Order 9835, 3 C.F.R. 129 (Supp. 1947),
furnished the now defunct Loyalty Review Board with the names of each

foreign or domestic organization, association, or group which was found by
that department to be totalitarian, fascist, communist, or otherwise subver
sive to the Constitution of the United States. It was with his latter order in
force that the Supreme Court of the United States declared action taken by
the Department of Justice invalid as violative of constitutional guarantees of due

process. Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123

(1950). The several opinions of the Justices effectively condemned the ab

sence of a procedure to be followed by the Department of Justice in reach

ing a determination of organizations to be designated as subversive under

paragraph 3, Part 111, Executive Order 9835, supra. With this background
Executive Order 10450, supra, was promulgated superseding Executive Order

9835, supra, but continuing paragraph 3, Part HI of that order, with the list

of designated organizations to be supplied to all government agencies and de

partments. Pursuant to Executive Orders 10450 and 9835, supra, in order to

avoid the force of the decision in the Refugee Committee case, supra, the

Attorney General established a formal procedure to be followed by the De

partment of Justice in reaching its determination. 28 C.F.R. 9 (Supp. 1955).
It is to be observed that in the principal case there is no authorizing statute

for the procedure, but rather it is wholly an executive process promulgated
and enforced by that branch of the government. Plaintiff attacks the validity
of the process on this ground and the court dismissed the attack, relying on

Allen v. Grand Central Aircraft Co., 347 U.S. 535 (1954). Factually, how-
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ever, this case is substantially different, involving the exhaustion of remedies
established by statute and not those promulgated by executive order. Nor is
there an exact holding in the Allen case, supra, that such remedy must be
exhausted. However, as the remedy provided is a means of insuring some pro
cedural guarantees to the plaintiff, it is within reason that he should exhaust
this process, regardless of its source, for the determination, in a preliminary
original stage, is merely declaratory, imposing no mandatory duties on the

plaintiff. The lack of substantive protection afforded by the prescribed pro
cedure and any allegation of prejudgment of issues involved in the adminis
trative proceedings can only be raised at such time as these facts operate
against a complaining party. The inability to complain of the specific appli
cation of the procedure, and the challenging of the proceedings when they
are in an executory stage fails to present a justiciable issue to the court.

To hold otherwise would be to disregard a presumption that responsible gov
ernment officials will discharge their duties in an objective manner. In the
words of the court in the principal case, "We cannot assume in advance of
a hearing that a responsible executive official of the government will fail to
carry out his manifest duty. Our conclusion on the point is that the plaintiff
must await the event rather than to anticipate it." As the prescribed rules

provide for notice and hearing, they meet the essential requisites of due

process, and while factually they may be vulnerable to attack because of their

inadequacy, this may only be done at such time as the petitioner complains
of their application, and not while the proceeding for final determination is
in an executory stage.
By the holding of the principal case, an organization against whom the

Attorney General initiates a proceeding may not appeal for judicial relief
until after it has exhausted the administrative remedies available within the De

partment of Justice. Although the very basis for complaint lies in the fact
that a proceeding is initiated, no appeal may be made until a final determina
tion is reached. The greatest harm incurred by the plaintiff arises at the
earliest stage in the proceeding and is analogous to the harm present in an

act of defamation. This "defamation" is made no more injurious by the final
determination to be made by the Attorney General, especially as it is of a

declaratory nature, and not a prohibition or a command.

As the strongest basis for seeking judicial relief prior to exhaustion of ad
ministrative remedies is the irreparable injury to be incurred during the period
of delay incident to pursuing these remedies, organizations subjected to the

Attorney General's proceedings will have little choice but to follow through
with the procedure established. It is only in this manner that a justiciable
controversy over the question of prejudgment and the existence of adequate
remedies may be raised.

VINCENT J. FULLER
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CONSTITUTIONAL LAW�The Constitutional Guarantee of Assist

ance of Counsel in All Criminal Prosecutions Is Not Applicable
to Proceedings Before the Juvenile Court of the District of

Columbia To Determine the Delinquency of a Child.

A petition was filed in the Juvenile Court of the District of Columbia on

October 7, 1954, alleging that Thomas Shioutakon, then 15 years of age and
within the jurisdiction of the court, had used an automobile without per
mission of the owner. At a hearing on that petition on October 20, 1954, at
which appellant's mother was present, the appellant acknowledged the allega
tion in the petition to be true and he was committed by the court to the cus

tody of the District of Columbia Department of Public Welfare. At the time
of the hearing there was no counsel present to represent Shioutakon, and the
judge did not explain to him that he was entitled to such representation and
assistance. On October 25, 1954, counsel entered his initial appearance on

behalf of the appellant and, on January 21, 1955, a motion was filed request
ing the court to vacate its order of commitment on the ground that the ap
pellant's constitutional right to be assisted by counsel had been denied by the
juvenile court. The motion was dismissed by that court and this appeal fol
lows. Held, the rights of a child before a juvenile tribunal include only
the essential elements of due process, which are a court with jurisdiction, notice
to the proper party, and the opportunity for a fair hearing; representation by
counsel is not necessarily included. Shioutakon v. District of Columbia, 114

A.2d 896 (1955).
Resolution of this case depends upon the answers to three questions: (1) Is

the right to counsel, as guaranteed by the sixth amendment to the Constitu
tion of the United States, applicable to infants at the bar of a Juvenile Court
in the District of Columbia, (2) If so, is it error for a judge in such a court

to fail to advise an infant before him of this right, (3) If the right does exist,
was the court obliged to appoint counsel for the appellant since he had none

of his own and had not waived his right to be represented.
The court conceded that any person before a federal bar who is charged

with the commission of a crime is entitled by the sixth amendment to the
assistance of counsel in preparation of his defense, and if the accused should
come to the bar alone it is the duty of the court to determine whether or not

he has affirmatively and intelligently waived this right. Von Moltke v. Gillies,
332 U.S. 708 (1947). The failure of a trial judge to advise an accused of
his rights, and to secure counsel for him should it be necessary, would consti
tute reversible error. However, the court, citing Evans v. Rives, 75 U.S. App.
D.C. 242, 126 F.2d 633 (1942), stated that an essential difference exists be

tween a criminal prosecution and a juvenile hearing. In the former there can

be no doubt that the sixth amendment must apply, but not so in the latter,
since a proceeding to determine whether or not an infant is. delinquent is

neither criminal nor penal in nature.
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The purpose of the juvenile court system as established by Congress for the
District of Columbia is correction, not punishment. 11 D.C. Code � 902

(1951). The language employed therein is explicit to a degree that its mean

ing can hardly be disputed. The manifest intent of Congress was to provide
a means by which erring children could be restrained without the ruinous dis
tinction of criminal conviction that would attach to an adult for the doing
of a similar act. The fundamental philosophy of juvenile court laws is that
a delinquent child should be considered and treated not as a criminal, but as

a person who requires care, education, and protection. The primary function
of these courts, properly construed, is not conviction and punishment for

crime, but crime prevention and delinquency rehabilitation. Thomas v. United
States, 74 App. D.C. 167, 121 F.2d 905, 908 (1941); Rule v. Geddes, 23

App. D.C. 31, 18 F.2d 1010 (1904). The entire proceeding, then, should be

regarded as an adjudication of the status of a child in the form of a guardian
ship imposed by the state as parens patriae to provide the stable, guiding
hand that would be furnished by the natural parents in normal circumstances.
As such, since no crime is charged, the state concerns itself not with guilt

or innocence, but only with the promotion of the welfare of the child and the

public safety. To serve both ends, it is often necessary for the public authority
to remove an infant from an unwholesome environment in order that he may
be saved from a downward career and the consequences that flow therefrom.
As might be expected, the constitutionality of the special tribunal for chil

dren has been continually assailed on the grounds that in any federal court
the sixth amendment applies equally to all citizens regardless of age, and
that the legislature has no power to establish a process by which a change in
forum can result in imprisonment without the normal safeguards being ac

corded to an accused. Generally, this contention has been rejected. The
courts have pointed out that, since the hearings involved are not criminal,
the question of imprisonment does not arise in that an adjudicated delin

quent is committed to an institution which is not of a penal character. Ex

parte State ex rel. Echols, 245 Ala. 353, 17 So. 2d 449 (1944). In support of
this ruling, it must be considered that all jurisdictions having juvenile or

youthful offender courts also maintain separate facilities for the care of chil
dren in custody thereunder. In no instance are wayward children put into a

common jail or prison with persons accused or convicted of crime.
The court relied on the leading District of Columbia case of White v. Reid,

125 F. Supp. 647 (D.D.C. 1954) in which the rights of any child in simi
lar circumstance were thoroughly discussed. Therein, petitidner claimed that
it was error for the juvenile court to deny him counsel for his defense, indict
ment by a grand jury, compulsory process to obtain witnesses vital to his
defense, and confrontation by his accusers. All of these assignments of error
were rejected. The court, speaking through Chief Judge Laws, explained that
a juvenile court had a twofold jurisdiction, criminal and administrative, and
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that whereas there could be no doubt that all of the constitutional guarantees
must be accorded to an accused before that court in the exercise of its crimi
nal jurisdiction, it was bound only to insure a fair hearing according to ap
plicable statutory process whenever it sat as an administrative body.
Having thus disposed of all procedural safeguards in general, the elimination

of the specific right to counsel presented no real problem. Although counsel
will be admitted to the court on behalf of a child, there is no obligation on

the judge to advise an infant of this fact and there is no provision in the
District of Columbia Code for the appointment of counsel in the event that
a child wishes representation but is unable to provide his own attorney.

The present state of the law, although well established, is not without its
critics. In a leading Pennsylvania case, Justice Musmanno summed up this
allocation of arbitrary power with clarity and precision in his scholarly dis
sent:
The question is not how Joseph Holmes should be treated, but should he be

"treated' at all.

.... [A]nd no matter how trained and experienced a juvenile court judge may
be, he cannot by any magical fishing rod draw forth the truth out of a confused
sea of speculation, rumor, suspicion, and hearsay. He must follow certain pro
cedures which the wisdom of centuries has established.
In re Holmes, 379 Pa. 599, 109 A.2d 523, 528, 529 (1954).
The irreparable injury that may be done to an innocent child by his com

mitment to a reform school is not in need of illustration. Despite many legis
lative and judicial pronouncements that delinquency and crime are not co

extensive terms, in point of fact great civil disability attaches to one who
must carry with him, throughout his life, a record of being in custody under
the order of a juvenile court. It should be equally obvious that an infant,
untrained in the law and overawed by the presence of the court, is unable
to conduct an intelligent and effective fight for his freedom without proper
advice.
A criticism of the instant case was voiced by Judge Curran of the United

States District Court for the District of Columbia in granting a writ of

habeas corpus to one John Lawrence Poff. In re John Lawrence Poff, Habeas
Corpus No. 29-55, D.D.C., October 20, 1955. Poff had been charged with

unauthorized use of an automobile, and, after a hearing wherein he was not

represented by counsel, by order of the juvenile court was committed to the

National Training School for Boys of the District of Columbia. After being
released on parole, he was later charged with a violation of his parole. In

the subsequent habeas corpus hearing, he urged that his original commit

ment was unconstitutional in that he had not been advised of his right to

counsel. The Government relied on the decision in the Shioutakon case. Judge
Curran, making a survey of the authorities holding that a juvenile proceeding
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is noncriminal, said: "... I cannot overlook the ultimate function of the

Juvenile Court to determine the guilt or innocence of the individual in order
to make an adjudication of whether or not he is a delinquent." He further

pointed out that the "Juvenile Court Act enacted in the District of Colum
bia in 1906 (March 16, 1906), 34 Stat. 73, Ch. 960, Par. 1, was devised to

afford the juvenile protections in addition to those he already possessed
under the Federal Constitution." Believing that the legislature could not de

prive a youth of his constitutional right to counsel by "calling that which
is a crime by some other name," he found the opinion in the Shioutakon case

to be unconvincing. He indicated that authorities are not in agreement as to

whether or not youthful offenders enjoy all of the constitutional guarantees,
but held that "where a child commits an act, which act if committed by an

adult would constitute a crime, the due process in the Juvenile Court requires
that a child be advised that he is entitled to the effective assistance of coun

sel, and this is so even though the Juvenile Court in making dispositions of

delinquent children is not a criminal court."
The Shioutakon case is docketed for argument on appeal before the United

States Court of Appeals for the District of Columbia. Although the present
weight of authority supports the Shioutakon decision, it is submitted that the

purpose of the juvenile court laws was to enlarge the rights of minors by
giving them additional protection. The basic philosophy which underlies the

juvenile court system, that of correction in lieu of punishment for wayward
children, is quite sound. It is unfortunate that the mechanics of that system
are so ridden with danger to the persons who are to be the object of that
protection. There is no logical reason why an efficient administration of ju
venile hearings demands denial of the right to counsel and other established

procedural safeguards.
JOHN H. TOVEY, JE.

CONSTITUTIONAL LAW�The Secretary of State's Refusal To Grant
a Passport Violates the Constitutional Right to Freedom of

Travel if There Is No Adequate Reason for the Denial.

Appellant sued in the District Court for the District of Columbia to enjoin
the Secretary of State from denying his application for a passport. His com

plaint was dismissed on the ground that the denial was within the proper
exercise of the Secretary's discretion as granted under 44 Stat. 887 (1926),
22 U.S.C. � 211a (1952). The complaint alleged that appellant was denied
a passport because of his status as chairman of the Independent Socialist
League, an organization which had been placed on the Attorney General's list
under authority of Executive Order No. 9835, 3 C.F.R. 129, 131 (Supp. 1947).
Subsequent to a hearing granted appellant at which he denied that the League
was communistic in character, the State Department informed him that, al-
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though the Department believed that the League has no connection with the
Communist International, it would be contrary to the best interests of the
United States to grant a passport to the head of an organization which had
been cited as subversive by the Attorney General. Appellant had tried for
six years to obtain a hearing from the Attorney General to demonstrate that
the listing was unjustified. The State Department did not deny any of these
allegations. Held, that the Secretary's discretion in granting passports is sub
ject to judicial scrutiny in order to determine whether the denial of passport
facilities conflicts with constitutional guarantees. Secondly, where the Secre
tary of State has denied a passport solely on the ground that the applicant
heads an organization cited as subversive, there is a violation of the fifth
amendment if it appears that there is no other reason for the denial and that
the applicant has tried unsuccessfully to obtain a hearing before the Attorney
General to show that the listing is unwarranted. In a concurring opinion Judge
Edgerton stated his reason for holding that a subversive listing is not of itself
sufficient ground for passport denial. His argument was that the Attorney
General's list was prepared for screening government employees and not for

determining fitness for foreign travel. Shachtman v. Dulles, 225 F.2d 938

(D.C. Cir. 1955).
The principal case is decisive of the status of a passport; it is a right.

Early cases dealing with executive discretion in granting passports were de
cided in the absence of any statute or administrative regulation which would
make it illegal to travel abroad without a valid passport. The cases of Miller
v. Sinjen, 289 Fed. 388 (8th Cir. 1923); and Perkins v. Elg, 307 U.S. 325

(1939), were decided before 1941, when it was legally permissible for a citi
zen to leave the country without the approval of the government. The status

of the passport up to 1941 is summarized in a note referred to by the court

in the Shachtman case, and contained in 41 Georgetown L.J. 63 (1952). At
77 of this note the author states:

A passport merely facilitated travel by the citizen .... A passport was a matter

of privilege both because a citizen had no right to such a request by the Govern
ment to foreign nations for his protection, and because Congress had authorized,
but not required, the Secretary of State to grant passports. There was no difficulty
in this contention of the State Department, so long as American citizens were

free to leave and re-enter the country without passports. Travel was a right; pass

ports a privilege.
However, after 1941 a statute was passed, Act of June 21, 1941, c. 210,

55 Stat. 252, amending 40 Stat. 559 (1918), which, implemented by presiden
tial proclamation, Proc. No. 2523, 55 Stat. 1696 (1941), and the regulation
of the Secretary of State, 22 C.F.R. � 53.1 (1949), made it illegal to leave and
re-enter the country without a passport. This was still the law at the time of

the principal case. 66 Stat. 190, 8 U.S.C. � 1185(a)-(b) (1952); Proc. No.

3004, 67 Stat. c. 31 (1953); 22 C.F.R. � 53.1 (1949).
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It is important to determine whether or not a case has been decided under

a statute or regulation making it illegal to travel without a passport, because,
if it is legal to travel without a passport, then it is virtually impossible for

the court to work out a constitutional theory limiting the Secretary's discre
tion. On the other hand, if a passport is a legal condition to foreign travel,
there can be a clash between the refusal to grant the license and the consti
tutional right to freedom of movement. Bauer v. Acheson, 106 F. Supp. 445

(D.D.C. 1952); see Williams v. Fears, 179 U.S. 270 (1900); Allgeyer v.

Louisiana, 165 U.S. 578 (1897). In other words if travel is a right, and a

passport is necessary to travel, then a passport is a right, but like all rights
is subject to reasonable regulation for the common good.
The first major case testing the effect of a statute requiring a passport for

foreign travel was Bauer v. Acheson, supra. The plaintiff's passport was re

voked on June 4, 1951. The Secretary of State refused to renew it except
for return to the United States. This refusal to renew had the alleged effect
of preventing the plaintiff from continuing her profession abroad. The Depart
ment expressed the opinion that it would be contrary to the best interests of
the United States to reissue her a passport. The plaintiff attacked the con

stitutionality of 22 U.S.C. � 211a, which vested the power in the Sec

retary of State to grant or deny passports. She also questioned the constitu

tionality of the determination of her case under the statute. The court upheld
the act and Executive Order No. 7856, but denounced the application of them
to her case as contrary to the fifth amendment. Although the court recognized
the wide discretion vested in the executive department with respect to pass
port issuance, it held that, where a passport is necessary to foreign travel,
the refusal must be accompanied with sufficient reason. At 452 the court said:

"[L]ike other curtailments of personal liberty for the public good, the regu
lation of passports must be administered, not arbitrarily or capriciously, but
fairly, applying the law equally to all citizens without discrimination, and
with due process adapted to the exigencies of the situation." This holding
was clarified and applied in the principal case.

Before a constitutional issue will be adjudicated, it is necessary that the
plaintiff exhaust his administrative remedies. Franklin v. Jonco Aircraft Corp.,
346 U.S. 868 (1953). Thus, the court will not weigh the sufficiency of the
reason for denying a passport if there is a possibility that the passport may
be granted upon appeal to the Board of Passport Appeals in pursuance of
22C.F.R. �� 51.101-51.134 (1949); 22 C.F.R. �� 51.135-51.142 (Supp. 1955).
This rule of administrative remedies has resulted in an interesting holding
with respect to Paul Robeson, a perennially frustrated passport applicant. Mr.
Robeson filed a complaint in January 1955 asking for a declaratory judg
ment and injunction directing the Secretary of State to issue him a passport.
The complaint, answer, and subsequent motions seem to narrow the issue down
to the constitutionality of the State Department's power to deny a passport
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because of the communistic affiliation of the applicant. On August IS, 195S,
the defendant, in a motion for judgment on the pleadings, stated that refusal
to give a passport because of � 51.135 of the Passport Regulations, supra,
is tentative and subject to applicant's request for an informal hearing before
an officer of the Passport Division.
Either at the time of the request or at the time of the hearing, the appli

cant is asked to take an oath that he is not a past or present member of the
Communist party. This oath, however, is not a condition precedent to the
informal hearing, but a refusal to so swear would preclude the applicant from
appealing an adverse decision to the Board of Passport Appeals. Robeson
chose to attack the constitutionality of the regulations and refused to take the
oath. This choice precluded him from appealing to the Board of Passport
Appeals. Thus, according to the government, he never proceeded beyond a

tentative denial and, consequently, had not exhausted his administrative reme

dies. His attack on the Secretary's power to exact an oath as a condition to

the granting of a passport placed him in a peculiar situation. If he does not

take the oath, he cannot appeal to the Board of Passport Appeals. If he
does not appeal, he cannot exhaust his administrative remedies. If he does
not exhaust these remedies, he will have no access to the court to raise any
constitutional issues. This was precisely the ruling of Judge Burnita Mathews
when she refused to compel the State Department to issue the passport.
Robeson v. Dulles, Civ. No. 169-55, D.D.C., August 16, 1955; Washington
Post and Times Herald, August 17, 1955, p. 16, col. 1.

The Robeson case should be contrasted with Nathan v. Dulles, 129 F. Supp.
951 (D.D.C. 1955), Clark v. Dulles, 129 F. Supp. 950 (D.D.C. 1955), and

with the principal case. In the Nathan case the disappointed passport appli
cant asked for a declaratory judgment and injunction directing the Secre

tary of State to issue the passport. In March 1955 the court ordered the

Secretary to grant a hearing and on June 1, 1955, discovering that the Sec

retary had not complied, the court ordered the passport to be issued. On

appeal, this order was stayed upon condition: the Secretary of State was to

grant a quasi-judicial hearing to the applicant. Upon denial of a passport he
was to "(a) inform this court and appellee with particularity of the reasons

for such denial or (b) show cause to this Court with particularity for any

failure to supply such reasons." Subsequently the application was referred to

the Board of Passport Appeals, the passport granted, and the case dismissed

as moot. Dulles v. Nathan, No. 12727, U.S. App. D.C, June 23, 1955. In

the Nathan case, as well as the Shachtman case, no question of communism

was involved. Moreover, in the Nathan case no hearing whatever was granted
the applicant. At 952 of that case Judge Schweinhaut said: "I do not suggest
the form or the manner in which such a hearing should be held but there

should be one. It does not satisfy me to argue that the plaintiff has not ex

hausted his administrative remedies since I think as a matter of practical fact
he had none."
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As to what constitutes a hearing, the Clark case, supra, holds that an in

formal conversation between the applicant and the Under Secretary of State

is not such a hearing as the law has in mind.

The difference between these last mentioned cases and the Robeson case

seems to be this: Robeson was denied the treatment which Nathan and

Shachtman received because he refused to deny that he had any communistic

affiliation. This refusal is enough to preclude him from appealing to the Board

of Passport Appeals. If he takes the required oath he may then have a com

plaint which the court will consider if the State Department refuses a hear

ing or arbitrarily refuses to grant the passport.
The net result of these cases is simply that the courts recognize the dis

cretion of the executive department in a political matter; but, at the same

time, they recognize the need to balance this power with the constitutional

rights of individuals. The Shachtman case, together with the Bauer ease, es

tablishes this basic constitutional right to a passport, where it is required for

travel, although this right is subject to reasonable restraint. The former case

also points out the area of possible future litigation. Future passport contro
versies might easily revolve around the adequacy of the reason given by the
State Department for the denial. In any case, although the passport applicant
does not have an absolute right to the passport, he has something close to an

absolute right to know just why it has been denied, so long as he complies
with governmental procedures.

ELMER B. TROUSDALE

CONTRACTS�An Employee Bonus Offer, Coupled With a Power in
the Employer To Withhold Such Bonus at His Election, Imposes
No Enforceable Obligation on the Employer, Despite a Change of

Position by the Employee.

Defendant, a life insurance company, distributed a bulletin to its employees
offering a bonus to those who were most successful in their efforts to obtain re

newals on insurance policies soon to expire, the amount of the bonus being pro
portional to the number of policies so renewed. Of significant importance in the
bulletin is the following proviso:
This renewal bonus is a voluntary contribution on the part of the Company. It

is agreed by you and by us that it may be withheld, increased, decreased or dis
continued, individually or collectively, with or without notice.' Further, this Re
newal Bonus is contingent upon you [_sic\ actually writing business for this Com
pany as a licensed agent at the time such Bonus is paid. (Emphasis by the court.)

Plaintiff, an agent who qualified under the above provisions by successfully
selling renewal policies and by remaining in the employ of the defendant, seeks
to enforce this bonus as a contractual liability of defendant. On appeal from
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an adverse judgment in the trial court, defendant argues that no contractual
liability exists as the bulletin contains no enforceable promise to pay a bonus.
Held, judgment reversed. By express declaration the defendant reserved the
right to withhold the bonus and thereby rendered the promise illusory and un

enforceable. The bonus proposed was merely the offer of a voluntary contribu
tion on the part of the defendant. Services furnished by plaintiff cannot
constitute an acceptance of an illusory offer, nor will such an offer support
the doctrine of promissory estoppel. Spooner v. Reserve Life Insurance Co.,
287 P.2d 735 (Wash. 1955).
It was the position of the court that the conventional bonus plan was not

in issue, since, by the terms of the distributed bulletin, the right to withhold the
bonus was reserved by the company. Citing 1 Corbin, Contracts � 201 (1950),
the court stated that "action in reliance upon a supposed promise creates no

obligation on an individual or corporation whose only promise is wholly il

lusory." See Ford Motor Co. v. Kirkmyer Motor Co., 65 F.2d 1001 (4th Cir.

1933). The court also pointed out that while the actions of the defendant were

"perilously near the perpetration of a fraud" the wording of the bulletin was

clear and plaintiff acted in reliance "on the corporate conscience of the ap
pellant and not upon an enforcible contract."

Classically, no contract exists in the absence of a contracting intent on the

part of the parties. In the area of bonus offers an exception has apparently
been made which imposes contractual liability on an employer offering a bonus

although contrary to an express stipulation of nonenforceability. Such a result
has been reached by emphasizing consideration furnished by the employee,
such as the benefits accruing to the employer from improved morale and pro
duction and long continued and uninterrupted employment. Mabley & Carew
Co. v. Borden, 129 Ohio St. 375, 195 N.E. 697 (1935). The detriment to the

employee who foregoes other opportunities of employment and sacrifices his

wage earning capacity is often emphasized. Hunter v. Sparling, 87 Cal.

App. 2d 711, 197 P.2d 807 (1948). In the latter case there was no express

stipulation of nonenforceability and the theory of promissory estoppel was used
to enforce the bonus offer. The Mabley & Carew case, supra, is particularly
noteworthy as the court enforced what might readily be called an illusory offer.

The court in the instant case distinguishes the fact situations on the ground
that the offer in the Mabley case was for employee death benefits, the refusal
of which would work a hardship upon beneficiaries. It is questionable whether

this distinction is valid since an equally great hardship might be imposed on

the employee who is refused an expected bonus.

A second rationale to support the enforcement of such offers is founded on

a technical construction of the offer whereby clauses repugnant to the ex

istence of a contract are read out of the offer. Thus, stipulations against en
forceability are destroyed. Psutka v. Michigan Alkali Co., 21'4 Mich. 318, 264
N.W. 385 (1936); Schofield v. Zions Co-op Merckantile Institution, 85 Utah

281, 39 P.2d 342 (1934).
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Courts accepting either of these approaches impose a binding agreement
upon the employer although the intention of assuming the obligation has been

expressly denied by him. In effect, that which is stipulated to be no contract

by the terms of the writing is enforced as a contract, contrary to the more

general rule that written stipulations against legal liability will be given effect.

Cj. Bernard v. Triangle Music Co., 1 Wash. 2d 41, 48, 95 P.2d 43 (1939);
Martin v. Monroe, 107 Ga. 330, 33 S.E. 62 (1899). Such a result may be

justified solely on the basis of an equitable social policy, but this also may
be subject to criticism. See 34 Mich. L. Rev. 700 (1936).
The principal case is to be distinguished on its facts from other cases in which

voluntary bonuses were enforced in that here the employer reserved the power
to withhold any bonus payments which became due under the terms of the
offer. It is this condition which renders nugatory the precedents established in
other cases and renders the promise illusory. Thus, there is no consideration
in the promise made by the employer and no contract exists. Miami Coca-Cola

Bottling Co. v. Orange Crush Co., 296 Fed. 693 (5th Cir. 1924), McCaffrey
v. B. B. & R. Knight, Inc., 282 Fed. 334 (D.R.I. 1922). The consideration
given by the employee is not bargained for and there is no justified reliance
to support the doctrine of promissory estoppel. In this connection, the court

says, "A supposed promise may be illusory because it is so indefinite that it
cannot be enforced." 1 Williston, Contracts � 43 (rev. ed. 1936).

As a practical matter it cannot be doubted that the offer here did and was

designed to induce reliance on the part of the employee. However, by attach
ing a technical stipulation against liability, the employer is enabled to achieve
his desired result and incur no contractual liability. Although there is a benefit
to the employer, it is likely that plaintiff would be denied restitutional relief
on the ground that the benefit is not calculable.
The conflicting determinations � of the courts which have dealt with the

problem raised by the instant case make a compromise solution appear desir
able to afford some relief to the employee and especially to discourage what
may be considered sharp, if not fraudulent, practices on the part of the em

ployer. Such relief might be afforded in the way of reimbursement for losses
suffered in reliance on the existence of a contract even though a determina
tion of the extent of such losses would be difficult. As there is a great dis
parity of bargaining power between the employer and employee in such a

case, it is questionable whether an employee should be left to rely only on

the moral obligation of the employer. While the employer should not be
denied his right of freedom of contract he should be discouraged from making
such illusory offers.
To achieve this more equitable solution the employee should be entitled

to compensation for those losses he can prove were suffered by a change of
position in reliance on the illusory offer. Cf. L. L. Fuller, Reliance Interest in
Contract Damages, 46 Yale LJ. 323 (1937). From the reported facts in the
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instant case no such losses were proved by plaintiff at the trial, but, under
the circumstances, opportunity should be given him to do so, and he should
receive compensation for these losses.

VINCENT J. FULLER

DAMAGES�In a Suit for Malicious Prosecution a More Critical In
quiry Into the Issue of Damages Is Permissible and a New Trial
May Be Awarded Where Verdict Is Found Excessive.

Criminal charges were brought by appellant against appellee for an alleged
assault on appellant's minor son. As a result of this charge appellee was

placed under arrest by the police, and remained in their custody for several
hours. During this period appellee was confined in a cell except for the time
devoted to extensive interrogations and the period during which he was taken
from the precinct to police headquarters where he was fingerprinted and

photographed. Following his acquittal on this charge of assault, appellee
brought an action for malicious prosecution in the United States District Court
for the District of Columbia. Appellant then instituted a civil assault action

against the appellee in behalf of his son in the same court. The district court

judge presiding at the pretrial hearing certified both cases to the Municipal
Court for the District of Columbia because he felt a verdict in excess of $1,000
was not justified. Trial of the malicious prosecution action before a jury re

sulted in a verdict in favor of appellee for $5,000 compensatory damages and

$2,500 punitive damages. Appellant moved for a new trial or in the alterna
tive for a judgment n.o.v. on the ground, among others, that the verdict was
excessive. This motion was denied and judgment was entered on the verdict.
From this judgment the present appeal was taken. Held, the verdict was so

excessive it bore no reasonable relation to the evidence. Reversed with direc

tions for a new trial. Levine v. Mills, 114 A.2d 546 (Munic. Ct. App. D.C.
1955).
There can be little doubt of an appellate court's power to reverse a case

for a new trial on the sole grounds of an excessive verdict if it finds the verdict
so excessive that it was an abuse of discretion on the part of the trial judge
to let it stand. Boyle v. Bond, 88 U.S. App. D.C. 178, 187 F.2d 362 (1951);
Southern Railway Company v. Neese, 216 F.2d 772 (4th Cir. 1954), cert.

granted, 348 U.S. 950 (1955); Virginian Ry. Co. v. Armentrout, 166 F.2d
400 (4th Cir. 1948). Yet, as an essential condition precedent to the exercise

of this conceded power, there must be a proper determination that the verdict

was in fact excessive.
The opinion of the court indicates that the decision was strongly influenced

by an alleged judicial policy against suits for malicious prosecution which
made proper a more strict examination of the findings of the jury as to the

amount of damages. The opinion of the court recites: "It has been generally
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accepted judicial policy that suits of this kind are not favored in law."' From

this the court indicates its belief that "... it is right and logical that large
verdicts in this type of action should be viewed with more concern and ex

amined more critically for excessiveness than verdicts in other tort actions."
Research supports the court's assertion that there is a well recognized

judicial policy against malicious prosecution. However, other than Peel v.

Bramlett, 298 Ky. 20, 181 S.W.2d 448 (1943), aff'd, 305 Ky. 577, 204 S.W.2d
565 (1947); W. T. Grant Co. v. Taylor, 223 Ky. 812, 4 S.W.2d 741 (1928),
cited in the opinion, no cases have been found which uphold the proposition
that this judicial policy makes proper a more strict inquiry into the jury's
assessment of damages. It is believed that these cases are weak legal authority
which arose out of a dictum in Grimes v. Coyle, 45 Ky. (B. Mon.) 301

(1845), and rested on a tenuous logical foundation.
A correct statement of the judicial policy against malicious prosecution and

the reasoning behind it may be found in Atkinson v. Birmingham, 44 R.I.

123, 128, 116 Atl. 205, 207 (1922).
It is frequently said that the action of malicious prosecution is not favored in

the law. Probably no form of action can be said to be a favored one, or one which
can be successfully maintained without sufficient proof of its essential elements.
This court has approved the principle that public policy requires the protection of
those who in good faith and upon reasonable ground have instituted criminal pro
ceedings. Fox v. Smith, 25 R. I. 225. This perhaps amounts to no more than saying
that no one shall be found liable in this form of action for instituting a criminal

prosecution unless it is made to appear clearly that he acted without probable cause

and with malice.

The following decisions recognize a judicial policy against malicious prosecu
tion for the same reason and to the same extent. Lexington Cab Co. v. Ter

rell, 282 Ky. 70, 137 S.W.2d 721 (1940); Schwartz v. Schwartz, 366 111.

247, 8 N.E.2d 668 (1937); Foster v. Chicago B. & Q.R. Co., 321 Mo. 1202,
14 S.W.2d 561 (1928); Wendel v. Metropolitan Life Ins. Co., 83 Mont. 252,
272 Pac. 245 (1928); Ryan v. Orient Ins. Co., 96 Vt. 291, 119 Atl. 423

(1923); Russell v. Chamberlain, 12 Idaho 299, 85 Pac. 926 (1906); Ball v.
Rawles, 93 Cal. 222, 28 Pac. 937 (1892) and Clements v. Odorless Excavat

ing Apparatus Co., 67 Md. 461, 10 Atl. 442 (1887). None of these cases

suggest that judicial*policy calls for a more rigid examination of the jury's
findings of damages. They go no further than asserting judicial policy re

quires strict examination of the evidence to determine if the elements of the
tort are present.
With such slight authority to support the proposition that the verdict in

the instant case was subject to a more searching inquiry, the court might well
have confined the attitude of disfavor toward suits for malicious prosecution
to its usual application. Better reasoning recognizes the judicial policy against
allowing malicious prosecution to become a threat to those who in good faith
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seek a litigation of their rights and in good faith instigate criminal proceed
ings. The application of this judicial policy should be limited to strict ex

amination of the jury's findings of fact to determine if, as a matter of law,
the defendant acted with malice and without probable cause. Better reasoning
does not raise judicial policy to a height where it may tend to overshadow
the constitutional privilege of trial by jury. Nor does it insist that when one

has been properly found by a jury to be a "malicious prosecutor" he is en

titled to more favored treatment or less favored treatment than other tort
feasors in examining the damages assessed against him. The judicial policy
supported by the sounder cases operates as a rule of evidence which demands
strict proof of the elements of malicious prosecution. Its function is not to
minimize the recovery awarded the wrongdoer's victim by the jury.
A second noteworthy point in this case is that the court appears to mini

mize the damages to the appellee resulting from the acts of the police while
he was in their custody, without holding as a matter of law that he was mis
treated by the police. It has been repeatedly held that a "malicious prosecu
tor" is liable for the acts of the police while his victim was in their custody,
and for the filthy conditions of the jail insofar as they produce pain, anguish,
mental suffering or other deleterious effects. Foster v. Chicago B. & Q.R. Co.,
supra; American Surety Co. v. Pryor, 217 Ala. 244, 115 So. 176 (1927);
Baer v. Chambers, 67 Wash. 357, 121 Pac. 843 (1912); Grimes v. Greenblatt,
47 Colo. 495, 107 Pac. 1111 (1910); Laing v. Mitten, 185 Mass. 233, 70
N.E. 128 (1904); and Flam v. Lee, 116 Iowa 289, 90 N.W. 70 (1902).
However, the cases limit recovery for damage resulting from confinement

and police conduct to the point that they are reasonable and lawful and thus
foreseeable as a result of filing the charge. Routine measures falling within
the scope of reasonable police conduct may well result in damages to the ac

cused arising from embarrassment, humiliation, injury to reputation, mental

suffering, and nervous and physical disorders. On the other hand, if the
accused is mistreated, or unlawfully abused by the police or subjected to

humiliation and discomfiture by fellow prisoners his "malicious prosecutor"
is not liable for such damages because they are beyond what was a reason

ably foreseeable consequence of making the charge. Duckwell v. Davis, 194

Ind. 670, 142 N.E. 113 (1924); Redman v. Hudson, 124 Ark. 26, 186 S.W.
312 (1916); Laing v. Mitten, supra; Flam v. Lee, supra, and Foster v. Chi

cago B. & Q.R. Co., supra. To mitigate appellant's liability for damages
arising from appellee's confinement by the police and their treatment of him,
it was essential to declare as a matter of law that the police had at least mis

treated appellee.
The verdict in this case may be excessive, but that issue has never been

properly resolved because of the erroneous approach of the court in passing
on it. Judicial policy against malicious prosecution does not mean that a

person who has instigated a suit for malicious prosecution should receive less
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favored treatment than other litigants in reviewing the damages accorded

by a jury. The requirement is merely that all the elements of the tort be

strictly proven so as not to discourage those who in good faith institute
criminal proceedings. Furthermore, unless the court rules that the police mis

treated or unlawfully abused the accused person, the "malicious prosecutor"
is liable for all damages which are a result of the conduct of the police while
his victim was in their custody. As the court declined to rule appellee was

mistreated it could not properly discount the damage to him resulting from
the treatment he received while in the hands of the police.
It is submitted that in view of the foregoing, it cannot be said, as a matter

of law, that the verdict in this case was so excessive as to warrant the grant
ing of a new trial.

HERBERT H. BATEMAN

INTERNATIONAL LAW�Where a Foreign Sovereign, Recognized by

the United States, Sues To Recover Deposits Made by an Agency
of the Sovereign in an American Bank, the Bank Is Permitted To
Defend by Way of Setoff on Defaulted Treasury Notes of the

Sovereign, the Defense of Sovereign Immunity Notwithstanding.

The Shanghai-Nanking Railway Administration, an official agency of the
Government of the Republic of China, deposited $200,000 in the National

City Bank of New York in 1948. The Republic of China demanded return
of the deposit and, upon refusal, brought suit to recover the funds in the
United States District Court for the Southern District of New York under
48 Stat. 184 (1933), as amended, 12 U.S.C. � 632 (1952). The bank pleaded
two counterclaims under Fed. R. Civ. P. 13. One counterclaim was based on

a loan to the Republic of China made in 1920, secured by a treasury note
of that government and payable to the Chase National Bank. The other dealt
with matured unpaid notes of the Republic of China purchased by defendant
bank between April and August, 1947. Upon plea of sovereign immunity, the
district court dismissed the counterclaims on the ground that they did not
arise out of the same transaction. Republic of China v. National City Bank
of New York, 108 F. Supp. 766 (S.D.N.Y. 1952). Pending appeal, the dis
trict court denied leave to amend the counterclaims to the extent of denomi
nating them as setoffs. The United States Court of Appeals for the Second
Circuit affirmed, and in so doing decided that it was immaterial whether the
bank sought recovery in excess of the amount on deposit or limited its coun

terclaim to a setoff. 208 F.2d 627 (2d Cir. 1953). Certiorari was granted.
Held, reversed and remanded to have the counterclaims reinstated to the ex

tent of setoffs. National City Bank of New York v. Republic of China, 348
U.S. 356 (1955).
In a four-three decision, the majority continues to recognize that the status
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of a foreign sovereign in the courts of the United

'

States is a matter for
determination by the political branches of the government, but holds that
allowance of a setoff in this case does not offend important policy decisions.
Writing for the majority, Mr. Justice Frankfurter begins with the premise
that the political considerations which demand that the United States be im
mune from suit without its consent "are of a different order" from similar
determinations relating to the immunity of foreign states. The Court an

nounces that the doctrine of sovereign immunity, becoming "part of the fabric
of our law . . . solely through the adjudications of this Court," has not
stood the "test of time" even in the United States, and cites congressional
action by way of the Federal Tort Claims Act, 62 Stat. 933 (1949), 28
U.S.C. � 1346 (1952). The decision, then, seems to turn primarily upon this
indeterminate frame-of-reference phraseology: "A steady legislative trend,
presumably manifesting a strong social policy, properly makes demands on

the judicial process." While it clearly points out that the counterclaims are

not concerned with the same subject matter as the sovereign's suit, the Court
reasons that the fundamental consideration of fair dealing which allows a

setoff or counterclaim also reaches the present situation. The Court reaffirms
the rule that a sovereign cannot be "haled" into court without its consent,
but adds "no parochial bias is manifest in our courts which would make it an

affront to the 'power and dignity' of the Republic of China for us to subject
it to counterclaims in our courts when it entertains affirmative suits in its
own." The majority holds that "it is beside the point" that a State Depart
ment pronouncement of 1952 expressly immunized the commercial relations of

foreign sovereigns from suit without their consent, for a "sovereign has free

ly come as a suitor into our courts." And as to the limitation of counter

claims to the subject matter of the sovereign's suit, the Court observes that

this confinement is "too indeterminate, indeed too capricious." The Court

concludes by saying that no consent of the United States "can properly be

implied" to immunize China from this setoff, such consent, either express or

implied, being a prerequisite as established by Chief Justice John Marshall
in his classic opinion in Schooner Exchange v. M'Faddon, 11 U.S. (7 Cranch)
116 (1812).
It has been the duty of the courts to delineate between matters of "under

lying policy" determined by the legislative and executive authorities and the

"legal consequences" of that policy left for interpretation by the courts.

Guaranty Trust Co. v. United States, 304 U.S. 126 (1938). Although sover

eign immunity is a doctrine initially conceived and subsequently developed
"solely through the adjudications" of the Supreme Court, this fact of itself

should not serve as a license to modify. Sovereign immunity is grounded upon
the implied promise and understanding that friendly foreign nations perform
ing functions of state on foreign soil are not amenable to the jurisdiction
of the domestic courts unless appropriate measures are taken by proper au-
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thorities "in a manner not to be misunderstood." Schooner Exchange v.

M'Faddon, supra at 146. The Executive is the "sole organ" of the Govern
ment in international affairs. United States v. Curtiss-Wright Corp., 299 U.S.
304 (1936). The authority to give official recognition to a foreign govern
ment includes the power to determine the policy which governs the question
of recognition. "Effectiveness in handling the delicate problems of foreign
relations requires no less." United States v. Pink, 315 U.S. 203, 229 (1942).
In the Guaranty Trust case, supra, the Supreme Court held that the United
States bringing suit as assignee of funds on deposit in the name of the pro
visional government of Russia was subject to the defense of the statute of

limitations, which had tolled before the assignment. The Court ruled that
no domestic public policy was offended, and that the law of the forum did
not extend so far as to allow the foreign sovereign to claim the same immu

nity from the running of the statute as the domestic sovereign could have.
But the Court was careful to qualify by saying that it was acting in the
absence of appropriate action by the National Government in the conduct of
its foreign affairs. The customs and usages constituting International Law are

the products of diplomatic negotiation. "[E]xemptions from the local juris
diction are theoretically based upon the consent ... of the local state . . .

and upon the necessity of yielding the local jurisdiction in the conduct of

friendly intercourse between . . . nations." 2 Hackworth, Digest of Inter
national Law 169, at 393 (1941). Two cases decided in the Queens Bench
in 1851 are precedents on the law of the immunity of the sovereign from
suit and attachment without its own territory. Wadsworth v. The Queen of
Spain, 17 Q.B. 171, 117 Eng. Rep. 1246 (1851); and, De Haber v. The

Queen of Portugal, 17 Q.B. 196, 117 Eng. Rep. 1255 (1851).
Mr. Justice Reed wrote of the reasons behind the immunity concept as well

as of the power to change its effect in United States v. Shaw, 309 U.S. 495,
501 (1940):
The reasons for this immunity are imbedded in our legal philosophy. They par

take somewhat of dignity and decorum, somewhat of practical administration,
somewhat of the political desirability of an impregnable legal citadel where govern
ment as distinct from its functionaries may operate undisturbed by the demands
of litigants. A sense of justice has brought a progressive relaxation by legislative
enactments of the rigor of the immunity rule. As representative governments at

tempt to ameliorate inequalities as necessities will permit, prerogatives of the gov
ernment yield to the needs of the citizen.

Barring constitutional limitations, specific relief cannot be had against the
United States without its consent. As to suits for damages, Chief Justice
Vinson wrote that "Congress has increasingly permitted such suits to be main
tained against the sovereign and we should give hospitable scope to that
trend." Larson v. Domestic & Foreign Corp., 337 U.S. 682, 703-04 (1949).
The "comity" envisioned in International Law with respect to the immunity
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doctrine is based on the same reasons as those enunciated in the Shaw case,
supra.
If the counterclaims stemmed from the subject matter of the sovereign's

complaint, the doctrine of "waiver of immunity"' recognized in domestic and
international law would have manifested itself. "When the United States
comes into Court to assert a claim it so far takes the position of a private
suitor as to agree by implication that justice may be done with regard to the
subject matter." United States v. The Thekla, 266 U.S. 328, 339-40 (1924).
Also, the foreign sovereign must comply with the procedural requirements
of the domestic courts. A foreign sovereign instituting an action in New
York was required to conform to New York civil practice which requires the
complainant to post security for the costs of litigation. Republic of Honduras
v. Soto, 112 N.Y. 310 (1889). But there is no substantive distinction between
a counterclaim or setoff unrelated to the primary claim and an independent
action against a sovereign�"Jurisdiction in either case does not exist unless
there is specific congressional authority for it." Nassau Smelting Works v.

United States, 266 U.S. 101, 106 (1924), opinion by Chief Justice Taft.
An identical ruling has been made in regard to the problem of setoff against
the Commonwealth of Pennsylvania. In re Monongahela Rye Liquors, 141
F.2d 864 (3d Cir. 1944). In the instant case the counterclaims were clearly
permissive under Fed. R. Civ. P. 13(b) and not compulsory under Fed. R.
Civ. P. 13(a). Certainly if the bank had not pleaded the counterclaims in
order to defeat the complaint by the sovereign, no court would have deemed
the failure to do so as res judicata of the issue, were ths bank to bring a

later action on the defaulted treasury notes alone. As the setoff is essen

tially an independent claim, there seems no reason why relief in excess of the
setoff should have been disallowed, since the Republic of China no more con

sented to the setoff than it did any other form of relief. Assuming the courts

have jurisdiction to entertain the counterclaim, it would appear the ends
of justice would be better served by permitting an adjudication of all out

standing matters between the two parties. However, the Supreme Court has

been reluctant to extend the waiver doctrine "more broadly than has been

directed by the Congress." United States v. Shaw, supra at 502. Based

upon the same reasoning, the Court should be reluctant to make a judicial
determination when the immunity of a foreign sovereign is in issue. The

metes and bounds of the immunity problem are subject rather to an execu

tive determination.

Citing 26 Dept. State Bull. 984 (1952) the Court states: "Recently the

State Department has pronounced broadly against recognizing sovereign im

munity for the commercial operations of a foreign government." National City
Bank of New York v. Republic of China, supra at 427. But a reading of the

Bulletin appearing in the Brief for Petitioner, Appendix C xvij, xx, shows that
the treasury notes are not within this "newer or restrictive theory" of im-
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munity. Under this theory, sovereign immunity remains intact with regard to

sovereign or public acts (jure imperii) but not with respect to the private acts

[jure gestionis) of the sovereign. The original loans which gave rise to the

issuing of the treasury notes were made for the "economic rehabilitation" of
the Government of China [Brief for Respondent, p. 35]. The public nature

of the loans is not contradicted by the petitioner, but seemingly avoided by
submitting that "the commercial nature of the dealings ... is clear" [Brief
for Petitioner, pp. 46-47]. This issue is not met in the opinion of the ma

jority, but is said to be "beside the point." The deposits were demanded at

a crucial time when the Government of the Republic of China had been
forced to Formosa. Mr. Justice Reed in his dissenting opinion terms the
action taken by the Court to be "judicial creation ... of jurisdiction over the
property of a friendly nation .... Deposits may be the lifeblood necessary
for national existence." Since the claim of the sovereign will simply be de
feated in the event of final judgment for the bank, no problem of sovereign's
consent to execution will be involved. Dexter and Carpenter v. Kunglig
Jarnvagsstryrelsen, 43 F.2d 705 (2d Cir. 1930). Despite the limitation to the
amount on deposit, the bank is made a preferred creditor.
The instant case lends uncertainty to the future course of the immunity of

the United States. As a general policy, the United States is reluctant to assert

the defense of immunity when it appears in foreign courts. But if in a par
ticular case it should desire to do so, this decision might well serve to induce
the foreign court to treat the defense with a similar modification, thereby com

pelling the United States to litigate in matters more practicably the concern

of diplomatic channels. It is not the function of the Court to tell other na

tions that their immunity should be diminished because the doctrine of sov

ereign immunity has not fared well in domestic cases against the United
States, especially in view of the ruling by the late Chief Justice Vinson in
the Larson case, supra, that the immunity doctrine has stood "the test of

time," at least insofar as it is in the jurisdiction of the courts to alter its
significance. While the doctrine of sovereign immunity�because it is steeped
upon the anachronism that "the King can do no wrong"�is antiquated, the
doctrine of the separation of powers is not.

H. DAVID ROTHMAN

LABOR LAW�Refusal of Longshoremen's Union To Service Trucks
Driven by Members of a Rival Truck Drivers' Union Does Not
Amount to a Secondary Boycott When the Object of the Refusal
Is Retaliation Against the Rival Union.

One McMahon was a member and shop steward of one of the locals of the
International Longshoremen's Association which originally was an affiliate of
the AFL. In the fall of 1953 the AFL expelled this affiliate and chartered in
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its stead the AFL-LLA which then became involved with the LLA, Independent,
(hereinafter referred to as Independent) in a contest to become certified by
the NLRB as the bargaining agent of all the longshoremen in the port of
New York. McMahon resigned from the original International Longshore
men's Association and joined the AFL-ILA. McMahon had been employed by
the Moore-MacCormack Line (a member of the New York Shipping Associa

tion) on pier 32. The longshoremen at that pier who were members of the
Independent refused to work with McMahon and went on strike. McMahon
was then discharged and the striking members went back to work. McMahon
then picketed that pier and the drivers of most of the trucks that picked up
and delivered goods to that pier and who were members of Local 807, a truck
drivers' affiliate of the AFL, thereupon refused to cross McMahon's picket
line in protest against his discharge. As a result of this action the members
of the Independent refused to serve any trucks driven by Local 807 members
at any of the piers in the port. This resulted in a complete tie-up of the port.
This situation caused the petitioner, Douds, as Regional Director of the

NLRB, to petition the District Court for the Southern District of New York

pursuant to � 10(1) of the Labor Management Relations Act, 61 Stat. 149

(1947), 29 U.S.C. � 160(1) (1952), for injunctive relief because of the

alleged violation of � 8(b)(4)(A) of the Labor Management Relations Act

(hereinafter referred to as the act), 61 Stat. 141 (1947), 29 U.S.C. � 158(b)
(4) (A) (1952). The district court on March 4, 1954, granted an ex parte
injunction incorporating the language of � 8(b)(4)(A) of the act. Never

theless the members of the Independent went on strike all over the port in

protest against this injunction. Thereupon, a contempt proceeding was in

itiated in which the respondent, Independent, was found guilty and from

which it appealed. Held, when a union involved in a contest with a rival union

for control of an industry refuses to serve trucks driven by an affiliate of the

rival union, it does not violate an injunction embracing the language of

� 8(b)(4)(A) of the Labor Management Relations Act. Douds v. ILA, In

dependent, 224 F.2d 455 (2d Cir. 1955), cert, denied, 24 U.S.L. Week 3114

(U.S. Oct. 24, 1955) (No. 335).
The court, with one member dissenting, found from the evidence in the

case that the object of Independent's refusal was retaliation against the truck

drivers of Local 807 for their refusal to cross McMahon's picket line, that the
only object of such retaliation was to advance Independent's cause in the

struggle for control of the port and that such an object was not within the

meaning of � 8(b)(4)(A) of the act. Because the injunction granted by the

district court incorporated the language of � 8(b)(4)(A) the court held that,
since there was no violation of that section, there was no disobedience of the

order.
Section 8(b)(4)(A) of the act provides:
It shall be an unfair labor practice for a labor organization ... to induce or en-
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courage the employees of any employer to engage in a strike or a concerted refusal
in the course of their employment to use, . . . transport, or otherwise handle or

work on any goods, articles, materials, or commodities or to perform any services,
when an object thereof is: forcing or requiring any employer ... to cease doing
business with any other person. (Emphasis added.)

While this section, commonly called the secondary boycott provision, makes
no reference to either primary or secondary boycotts, there can be no doubt
from the legislative history of the act that this section was intended to apply
to all secondary boycotts. Senator Taft, co-sponsor of the act, said in discuss

ing this section:

[UJnder the provisions of the Norris-LaGuardia Act, it became impossible to

stop a secondary boycott or any other kind of strike, no matter how unlawful it

may have been at common law. All this provision of the bill does is to reverse the
effect of the law as to secondary boycotts. It has been set forth that there are

good secondary boycotts and bad secondary boycotts. Our committee heard evidence
for weeks and never succeeded in having anyone tell us any difference between dif
ferent kinds of secondary boycotts. So we have so broadened the provision dealing
with secondary boycotts as to make them an unfair labor practice. 93 Cong. Rec.
4198 (1947).
It is significant that the liability imposed by � 8(b)(4)(A) of the act

is much more limited than the usual liability for a tort, which extends to any
damage that the tortfeasor should reasonably have expected to result from
his act, since liability will attach only when the object of the act complained
of falls within the meaning of � 8(b)(4)(A) of the act. The problem pre
sented by this section then is in the determination of the object of the union's
activity.
In making this determination, careful distinction should be made between

the objects of the union's activity and the results of the union's activity. If,
on the one hand, an object of the union's activity is to cause a cessation of
business between its employer and a third person, it is an unfair labor practice
within the meaning of � 8(b)(4)(A) of the act. If, on the other hand, the
union by its activity is pursuing a legitimate object, but the result of this
activity causes a cessation of business between its employer and a third per
son, there is no unfair labor practice within � 8(b)(4)(A) of the act. There
fore, since Congress by � 8(b)(4)(A) of the act, defined the unfair labor
practice in terms of objects rather than results, the crucial finding will be
that of the object of the union's activity, regardless of the natural or inevitable
results flowing from that activity.
It is not necessary that the sole object of the strike (or concerted refusal)

be to force an employer to cease doing business with any other person for such
strike (or concerted refusal) to be an unfair labor practice within the mean

ing of that section, but it is sufficient if "an" object of the strike (or con
certed refusal) is to so force the employer. NLRB v. Denver Bldg. Council,
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341 U.S. 675 (1951); United Brotherhood of Carpenters, AFL v. NLRB,
341 U.S. 707 (1951); International Brotherhood of Electrical Workers, AFL
v. NLRB, 341 U.S. 694 (1951). In these three cited cases, one of the objects
of the union's strike was to force a contractor to stop doing business with a

subcontractor employing nonunion men, thereby to advance the general solidar
ity of unionism by refusing to work with nonunion men, even though these
were in a different craft than theirs. The court, nevertheless, held such an

object to come within the meaning of � 8(b)(4)(A) of the act.
In the instant case, there seem to be two distinguishing facts: of primary

importance is the fact on which the case turned, namely, that Independent's
sole object in refusing to serve any trucks driven by members of Local 807,
AFL, was that of reprisal; and of incidental and secondary importance is the
fact that the object of such reprisal was not to advance general union solidar

ity, but rather was part of the contest for control of the port with the AFL-
ILA. Therefore, if these activities were a permissible form of primary activity
and not unlawful as a secondary boycott, then there was no unfair labor prac
tice within the meaning of � 8(b) (4) (A) of the act. Cf. NLRB v. Rice Mill

ing Co., 341 U.S. 665 (1951).
It is submitted that these activities represent a permissible form of primary

activity. There was, in the instant case, no secondary boycott within the

ordinary meaning of that term. "Implicit in the idea of a secondary boy
cott," which is made an unfair labor practice by � 8(b)(4)(A) of the act,
"is the fact that there is a labor dispute between a labor organization and an

employer who is neutral in the dispute." Douds v. Sheet Metal Workers In-

ternat'l Ass'n, Local 28, 101 F. Supp. 273 (1951), reconsideration denied, 101

F. Supp. 970 (1952). Independent here had no dispute either with the truck

ing companies which employed members of Local 807 as drivers or with the

shippers' association. Further, there were no nonunion men involved in the

dispute. To the contrary, Independent's refusal was to serve trucks driven

by union men. The only dispute, then, was with the AFL-ILA for control of

the port. Merely because a labor dispute exists within the meaning of the

broad general definition given the term by � 2(9) of the act, for the purposes
of the act as a whole, it does not follow that such a labor dispute falls within

the limitations of the provision of the act relating to secondary boycotts.
Douds v. Sheet Metal Workers Internat'l Ass'n, Local 28, 101 F. Supp. 970

(1952).
It could be argued, however, that an obvious and necessary object, although

not necessarily the ultimate object of Independent's refusal was to force either

the shippers' association to cease doing business with trucking firms employ
ing members of Local 807 as drivers, or to force those trucking firms to cease

hiring members of Local 807 as drivers. In support of this position, it might
be further argued that, since the language of the act does not differentiate be

tween intermediate and final objects, the fact that Independent's ultimate or
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final object was to gain control of the port over AFL-ILA does not in any way

mitigate the fact that the proximate or intermediate object was to cause a

cessation of business either between the shippers' association and the truck

ing firms employing members of Local 807 as drivers or between the drivers
and these trucking firms. Thus such action could be held to come within the

meaning of � 8(b)(4)(A) of the act, and an opposite result would be reached
in the instant case.

It is submitted, however, that the court's decision was sound and that In

dependent's refusal to serve trucks driven by members of Local 807, as an act

of reprisal, was a legitimate move in its struggle with the AFL-ILA for control
of the port. This is true even if the result of such a move was to cause a

cessation of business between its employer and a third person or between two

third persons for which the law at present gives no relief. To reach any other
result would be to give an interpretation to the act far broader than is sup
ported either expressly or impliedly by the act, and would drastically reduce
labor's freedom of action in legitimate contests to be certified as the bargain
ing representative of the employees in an industry.

JOHN S. VARNEV

TORTS�An Unauthorized Television Broadcast Based on Events of a

Public Nature in Plaintiff's Past Life but in No Way Identifying
Plaintiff by Name Does Not Constitute an Invasion of the Right
to Privacy.

In 1932 the plaintiff was tried in the District of Columbia and convicted
of first-degree murder and sentenced to death by electrocution. Thereafter,
mainly through the efforts of a reporter on the Washington Daily News in

bringing forth a new witness and new evidence in behalf of the plaintiff, the
death sentence was commuted to life imprisonment. In 1940 plaintiff was given
a conditional release from prison, and in 1945 a presidential pardon. From
the time of the trial until plaintiff's release in 1940, the case was given wide

publicity in magazines and newspapers. In 1952 the defendant, over the pro
tests of plaintiff, made a nationwide broadcast of a television program based
upon these events in plaintiff's past life, particularly lauding the efforts of
the reporter in securing the commutation of the death sentence and the
subsequent release and pardon for the plaintiff. The actual events were fic
tionalized for dramatic effect and the only true names used were those of the
President of the United States, the reporter, and her newspaper. Plaintiff
alleged that: 1) The program was a willful and malicious invasion of his
privacy; 2) Since 1940 he had led a private and quiet life, shunning pub
licity, and had made many friends and acquaintances who, prior to the
broadcast, were unaware of the unfortunate events of his past life; 3) Al
though his true name had not been used, the actor portraying the plaintiff
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resembled him as he had looked at the time of the trial in 1932, and that
plaintiff's words and actions had been reproduced in such a manner as to
clearly identify plaintiff to his friends and the public; 4) As a result of the
broadcast, the plaintiff suffered great humiliation and mental anguish. He
asked for $250,000 actual damages and $500,000 punitive damages. Held,
the events portrayed were not the plaintiff's private affairs but were known
to the public, and there was no identification of the plaintiff by name with
the past events dramatized in the defendant's program; therefore, there was
no invasion of plaintiff's privacy. Bernstein v. National Broadcasting Co.,
129 F. Supp. 817 (D.D.C. 1955).
The nature of the injury in an action for invasion of privacy is personal

�it is mental anguish caused by the publication of the plaintiff's private
affairs. The right to privacy is similar to the right one has to be free from
unwanted, intentional interference with his physical person. In another re

spect it is similar to the interest one has in his reputation, since both in-
te'rests are related to the opinions of third persons. Restatement, Torts
� 867, Comment a (1939). The injury is not to the reputation itself, as is
the case in defamation, but to the plaintiff's feelings. One's reputation is an

attribute separate from his person, but one's feelings "are as much a part
of his person as his observable physical members." Reed v. Real Detective
Publishing Co., 63 Ariz. 294, 162 P.2d 133 (1945). Since the cause of action
is not complete until the plaintiff suffers the injury to his feelings, and the
jurisdiction where the cause of action arises is "the state where the last
event necessary to make an actor liable for an alleged tort takes place," Re
statement, Conflict of Laws � 377 (1934), the question of whether or not a

person has a cause of action for an invasion of privacy depends upon the
law of the jurisdiction where the plaintiff was when he suffered humiliation
and mental anguish as a result of the broadcast.
Invasion of privacy is a new and growing tort. The state of flux that exists

is illustrated by the various grounds upon which courts gain jurisdiction
where, as in the District of Columbia, there is no statutory provision express
ly creating a cause of action for an invasion of privacy. In Elmhurst v.

Shoreham Hotel, 58 F. Supp. 484 (D.D.C. 1945), it was held the right to

privacy did not exist at common law and therefore an action could not be
maintained on a common law basis in the District of Columbia. Some courts

have avoided the issue of whether or not the right of privacy existed at

common law, and have given relief on other grounds; the right to privacy
has been recognized as within the constitutional guarantee of personal lib
erty and security. Peed v. Washington Times Co., 55 Wash. L. Rep. 182

(Sup. Ct. D.C. 1927). Also, the right to privacy has been found to stem

from natural law. Voelker v. TyndaU, 226 Ind. 43, 75 N.E.2d 548 (1947),
Pavesich v. New England Mutual Life Ins. Co., 122 Ga. 190, 50 S.E. 68

(1905). By comparison, the court in Peay v. Curtis Publishing Co., 78
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F. Supp. 305 (D.D.C. 1948), instead of trying to find some other grounds of

jurisdiction in the existing law, recognized the right to privacy as a modern

adaptation of the common law. Although the right to privacy might not have
originally existed at common law, the law has come to recognize it today,
for modern means of communication have created a new problem to those
who wish to have their private lives free from unwanted publicity; and the
law in its flexibility has risen to meet this situation by providing the remedy
of an action for the invasion of privacy. Warren and Brandeis in The Right
to Privacy, 4 Harv. L. Rev. 193 (1890), considered the right to privacy to

have existed at common law, but not by name. At common law where there
was a publication of one's private affairs, jurisdiction was usually found on

grounds of interference with a property right, breach of an implied contract,
or breach of confidence or trust. The authors maintained that the real in
terest that was being protected was a person's right to privacy or "an in
violate personality." The court in the principal case subscribes to the reason

ing of Warren and Brandeis and indicates that an action for what is an in
vasion of privacy may be recognized as existing at common law in the District
of Columbia. This court finds grounds for jurisdiction within the existing
law, and does not have to go as far as the court in the Peay case, supra.
After having determined the nature of the interest being protected and

the nature of the injury, and having established a basis for jurisdiction over

the case, two questions remained for consideration: 1) may a person in the

public eye, by passage of time in private life, regain a right of privacy as to

his past life; 2) under the facts alleged, does the plaintiff have a cause of
action.
Public figures, even those unjustly charged with a crime, become the object

of public interest by community custom, and until they revert to a private
and quiet life they are subject to the privilege accorded publishers to satis

fy public curiosity. Restatement, Torts, supra. Warren and Brandeis in The

Right to Privacy, supra, said, "to whatever degree and in whatever connection
a man's life has ceased to be private, before the publication under considera
tion has been made, to that extent the protection has been withdrawn." It
would seem from this that once a person's affairs become part of the public
record, they become events of general or public interest, and the plaintiff has
no protection from publication of them. However, even though the past
events in one's life may have become public property, a person is still afforded
some degree of protection of his privacy. The nature of the protection that
is given was indicated in Melvin v. Reid, 111 Cal. App. 285, 297 P. 91 (1931),
where defendant's movie was based upon the past life of the plaintiff, a

reformed prostitute, who had been tried and acquitted in a notorious murder
trial. The court, after holding that when the incidents in one's life become
so public as to be part of the public record they are no longer private affairs
and publication of them, alone, does not give rise to a cause of action, allowed
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recovery because the defendant had used the plaintiff's true name in the
motion picture. The court stated: "If any right of action exists, it arises
from the use of this true name in connection with the true incidents from
her life . . . ." Recovery was allowed where defendant broadcast a radio pro
gram dramatizing a shooting in which plaintiff was a victim and had used
plaintiff's true name. Mau v. Rio Grande Oil, Inc., 28 F. Supp. 845 (N.D.
Cal. 1939). The principal case summarizes the nature of protection from in
vasion of privacy that time in private life gives to a person formerly in the
public eye by stating:
Thus, it would appear that the protection which time may bring to a formerly
public figure is not against repetition of the facts which are already public prop
erty, but against unreasonable public identification of him in his present setting
with the earlier incident.

It is to be noted that the court says there must be an unreasonable identi
fication of the plaintiff to have a cause of action. Thus, there was no invasion
of privacy by a publisher who used a former child prodigy's true name in a

magazine article about the prodigy's later life, because the plaintiff's sub

sequent life was still of public concern in the light of the promise he had
shown as a child. Sidis v. F.R. Publ. Corp., 113 F.2d 806 (2d Cir. 1940).
Therefore it would seem that even though in the publication there is a con

nection of the plaintiff with the past events, if the plaintiff's current affairs
are still of general or public interest, the publication is privileged and there
is no cause of action.
After determining the nature of protection time in private life gives a per

son, the court in the principal case turned to a consideration of the essential
elements of the tort in order to answer the question of whether or not the

plaintiff had a cause of action. The court defines the cause of action as the

unwarranted publication of the private affairs of the plaintiff in which the

public has no legitimate concern, and which publication would cause mental

suffering, shame, or humiliation to a person of ordinary sensibilities. The

court further points out that the private affairs must be at least currently
unknown, that publication necessarily includes identification of the plaintiff
with the events disclosed, and that the disclosure must be by the defendant.

Working from this definition it was held that the plaintiff on these facts did

not have a cause of action because the events dramatized were not the plain
tiff's private affairs but were a matter of public knowledge. Secondly, the

court held there was no identification of the present plaintiff, thus no publi
cation. The claim of the plaintiff that the actor resembled him as he had

looked 20 years before was "too tenuous a thread" upon which to hang iden

tification and resulting liability. By holding that the defendant had made
no original disclosure of the plaintiff's identity in the program, and that the

disclosure by third persons already aware of the facts to those with no pre
vious knowledge could not be substituted for the original disclosure by de-
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fendant, the court rejected plaintiff's contention that he had been identified

by word of mouth by those already aware of his past. Therefore, for the

publication to amount to an invasion of privacy, the identification of the

plaintiff must be by the defendant, and it must be clear; such as by name,
as in the Melvin and Mau cases, supra. In a case similar to the principal
one, where in a novel and a play the leading character had a fictitious name,
it was held there was no cause of action merely because the events in plain
tiff's life were similar to those portrayed in the novel and play. Toscani v.

Hersey, 271 App. Div. 445, 65 N.Y.S.2d 814 (1st Dep't 1946). Finally, the
court in the principal case held as a matter of law that because the events of
the trial and those subsequent to it were so highly publicized for a period of
over eight years, they had not lost their general public interest at the time of
the telecast and therefore publication of those past events in a reasonable man

ner was privileged.
In examining this case and comparing it in the light of what has been held

in the previous cases mentioned, it would seem that publication of past public
events, alone, gives no rise to a cause of action; but, where the plaintiff is no

longer of any legitimate public interest, an identification of him in his pres
ent settings with the past events is an unwarranted disclosure of plaintiff's
present private life and is the basis for a cause of action for invasion of pri
vacy. However, if there is still some public or general interest in the affairs
of the plaintiff as he is today, even though he has lived in seclusion for
some years, a publication that identifies the plaintiff with the past is privi
leged and does not amount to an invasion of privacy. In a situation like
the principal case, it seems that one can recover for the humiliation suffered

by having himself identified to others with the past incidents in his life, but
there is no recovery for any mental anguish the plaintiff might suffer from
the mere publication of the past events alone, if there is no identification
of him to third persons.

CHARLES M. MEEHAN

TRADE-MARKS�Polka Dot Banding on the Label of a Can May Con
stitute a Trade-Mark Device Within the Meaning of Section 45
of the Lanham Trade-Mark Act.

Swift & Company filed an application for the registration of a trade-mark
for household cleanser in the United States Patent Office. The mark sought
to be registered was a design of white polka dots on a red background. In
actual use this design appeared as two continuous bands on a cylindrical con
tainer, one band occupying the lower one-third portion of the container and
the other band a lesser upper portion thereof. The Examiner in Chief of the
United States Patent Office, acting for the Commissioner of Patents, held
that the mark consisted merely of background ornamentation and could not



164 The Georgetown Law Journal [Vol. 44: p. 129
function as a technical trade-mark. Swift & Company appealed. Held, that
the polka dot banding is only incidentally ornamental and, therefore, may
constitute a trade-mark device within the Lanham Trade-Mark Act � 45, 60
Stat. 443 (1946), 15 U.S.C. � 1127 (1952). In re Swift & Company, 42
C.C.P.A. (Patents) 1048, 223 F.2d 950 (1955).
Section 45 of the Lanham Trade-Mark Act reads in part as follows: "The

term 'trade-mark' includes any word, name, symbol, or device or any com

bination thereof adopted and used by a manufacturer or merchant to identify
his goods and distinguish them from those manufactured or sold by others."
Since the court held that the above-described design could function as a trade
mark within the meaning of this section, an analysis of the instant decision
would necessarily require an analysis of previous analogous judicial decisions
involving the meaning of the same section. Unfortunately, there is a dearth
of cases of this nature.

However, it appears that the court, in the present case, did consider various
decisions which were made under the Trade-Mark Act of 1905, 33 Stat. 724,
15 U.S.C. � 81-109 (1946), the predecessor of the Lanham Trade-Mark Act.

Although not specifically mentioned in the present decision, it must be con

cluded that the court felt the decisions under the earlier act were applicable
under the present act because there has been no change in meaning of the
term trade-mark as previously used. In support of this conclusion, it is to be
noted that there has been one case which held that the Lanham Trade-Mark
Act did not give a new meaning to the term trade-mark but that its meaning
under the Trade-Mark Act of 1905 was retained. Burgess Battery Co. v. Mar-

zaU, 101 F. Supp. 812 (D.D.C. 1952) (see 92 U.S.P.Q. 90, 92), aff'd sub nom.

Burgess Battery Co. v. Watson, 92 U.S. App. D.C. 398, 204 F.2d 35 (1953),
cert, denied, 346 U.S. 822 (1953). Since the courts are apparently in harmony
on this point, it is believed that a logical analysis of the instant case requires
an analysis of earlier cases treating analogous factual situations under the
Trade-Mark Act of 1905. To facilitate a viewing of these cases in proper per
spective it is necessary to review briefly how the courts have defined a trade
mark and what they have considered to be its function.
A trade-mark has been held to be a distinctive mark of authenticity through

which the merchandise of a particular producer or manufacturer may be

distinguished from that of others. Reynolds & Reynolds Co. v. Nordick, 114

F.2d 278, 281 (2d Cir. 1940). It may consist of a name, symbol, figure, letter,
form, or device if adopted and used by a manufacturer or merchant to dis

tinguish the goods he manufactures or sells from those manufactured or sold

by another so that the goods may be known in the market as his and that he

may secure such profits as result from his reputation for skill, industry, and

fidelity. McLean v. Fleming, 96 U.S. 245, 254 (1877).
Various functions have been ascribed to trade-marks. It was held at an early

date, and is now well settled, that the primary object of a trade-mark is to
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indicate by its meaning or association the origin of the article to which it is
affixed. Kidd v. Johnson, 100 U.S. 617, 620 (1879). At a much later date
a trade-mark was described as being a merchandising shortcut which induces
a purchaser to select what he wants, or what he has been led to believe he
wants. Mishawaka Mfg. Co. v. Kresge Co., 316 U.S. 203, 205 (1942). Thus
trade-marks are no longer regarded simply as an indicium of a known source;
they now perform an additional function as an advertising and selling device.
Avrick v. Rockmont Envelope Co., 155 F.2d 568, 572 (10th Cir. 1946).
There have been cases with factual situations similar to the present case.

In 1909, it was held that a pattern of small checks, formed by lines cross

ing each other diagonally and stamped on the front face of a horseshoe nail
constituted a valid common law trade-mark; however, the question of whether
the registration of this mark was valid was not considered under the Trade-
Mark Act of 1905. Capewell Horse Nail Co. v. Mooney, 172 Fed. 826 (2d
Cir. 1909). In Hygienic Products Co. v. Coe, 66 App. D.C. 98, 85 F.2d 264

(1936), a suit to compel the Commissioner of Patents to register a trade

mark, the court held that a rectangular yellow panel bounded by a contrasting
dark blue border and applied to a can or package containing merchandise was

entitled to registration. The court stated at 266-67: "It is settled law that
color may constitute a valid trade-mark, provided it is impressed in a particu
lar design, such 'as a circle, square, triangle, a cross, or a star.' L\escken &
Sons Rope Co. v. Broderick & Bascom Rope Co., 201 U.S. 166, 171, 26 S.Ct.

425, 427, 50 L.Ed. 710."

However, in In re Burgess Battery Co., 27 C.C.P.A. (Patents) 1297, 112
F.2d 820 (1940), an appeal from the refusal of the Commissioner of Patents
to register a trade-mark, it was held that alternating black and white stripes,
unrestricted as to length or size or the area covered by the striping, when
applied to batteries or flashlight cases was not registrable. The court at 1299
stated: "It is true that a trade-mark may consist of an emblem, a symbol, a

figure, a device, a word or words, etc.'" However, the court felt that the design
sought to be registered was merely an ornamental dress for the goods, and
therefore could not function as a trade-mark since the office of the design was

not to point out distinctly the origin or ownership of the articles to which
it was affixed. It is to be noted, however, that Hygienic Products Co. v. Coe,
supra, was apparently distinguished at 1299 by quoting a portion of the ap
pealed decision of the Commissioner of Patents which stated that the striping
sought to be registered was not confined to any particular shape or design such
as a circle, square, triangle, cross, or star. In In re Security Engineering Co.,
27 C.C.P.A. (Patents) 1389, 113 F.2d 494 (1940), it was held that painting
the cylindrical end portions of a cylindrical reamer blue and the central portion
thereof aluminum was not registrable as a trade-mark since the colors were
not impressed as a particular design. At a subsequent date, in In re Burgess
Battery Co., 31 C.C.P.A. (Patents) 1039, 142 F.2d 466 (1944), it was held
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that a shield design surrounded by a dress of alternating black and white
stripes, which formed no part of the design, possessed no trade-mark sig
nificance without a disclaimer of the stripes on the ground that the stripes
were merely a dress for the goods. In general reasoning, this decision paral
leled the earlier Burgess Battery Co. case, supra.
Another case which arose under the Trade-Mark Act of 1905 was Barbasol

Co. v. Jacobs, 160 F.2d 336 (7th Cir. 1947) which involved trade-mark in

fringement. In this case it was held that a design consisting of parallel, di
agonal, blue, white, and red stripes which covered a carton, and formed a

border for a rectangular panel of blue color, constituted a valid trade-mark.
It is to be noted that the court at 338 cited and apparently adopted the reason

ing of Hygienic Products Co. v. Coe, supra.
There have been a few cases decided under the Lanham Trade-Mark Act

which are of interest. One of these is Campbell Soup Co. v. Armour & Co.,
175 F.2d 795 (3d Cir. 1949), cert, denied, 338 U.S. 847 (1949). This was

an action for trade-mark infringement. It was held that a manufacturer can

not have exclusive use of a half-white, half-red label for a can on the ground
that there was no distinctive design, and color by itself could not constitute a

trade-mark in the absence of its use as a design or arbitrary figure.
Another trade-mark infringement case which arose under the Lanham Trade-

Mark Act was Life Savers Corp. v. Curtiss Candy Co., 182 F.2d 4 (7th Cir.

1950). The court held that, while a label with a multi-colored striped back

ground and writing thereon constituted a valid trade-mark, it did not follow
that the mark could be dissected and a monopoly claimed solely on the striped
background where such background is in fact descriptive of the contents of

the package on which the label is used.
An analysis of the preceding cases appears to indicate that many of them

are in conflict. It is submitted that In re Swift & Company, supra, in follow

ing those cases which have sustained the validity of trade-marks consisting of

analogous designs, is a logical interpretation of the basic definitions and func

tions of trade-marks. It is further submitted that the present decision, in

granting registration to the polka dot design, is realistic in its recognition of

modern business practices such as visual advertising by newspaper and tele

vision, and self-service shopping.
JOSEPH p. gastel



BOOK REVIEWS
AN INTRODUCTION TO THE LAW OF NATIONS. By Oscar Svarlien. Mc

Graw-Hill Book Co., Inc., New York, New York, 1955. Pp. xv, 478. $6.00.

Oscar Svarlien's An Introduction to the Law of Nations follows the
conventional pattern in its development of international law and traces

its growth through the ages. Professor Svarlien informs his reader that

"experience over many years has led the author to the conclusion that
the so-called 'case method' of instruction, without the parallel use of
a, basic text providing an orientation to the whole subject, is unsatis

factory."1
The author divides the subject into six parts entitled respectively:

"Concerning the International Community"; "The Function of States
in International Law"; "Territorial Problems"; "Diplomatic Relations";
"Hostile Relations Between Nations"; and "The Individual in Inter
national Law."
Professor Svarlien begins his work by describing the concept of sov

ereignty, mentions the social contract theory and the political philosophy
of Hegel, which holds that the State is an end in itself, and closes his
first chapter with a section on "Law and the Community." The reader
is next introduced to a survey of various plans for world organization
beginning with the Grand Design of Henry IV of France and closing
with the United Nations. Then follows a chapter which analyzes the
various international organizations of a legal character which were pro
posed or attempted during the past three decades.

Chapter five is entitled "The Nature and Origins of International
Law." Here are considered some of the outstanding writers on inter
national law beginning with de Victoria and ending with Vattel, not,
of course, omitting Hugo Grotius. In the chapters that follow, states
are presented as international persons, and, in this capacity, are the sub
jects of international law. The only natural persons generally held to
be subject to international law as such are pirates who are treated as

the enemy of all mankind�hostis humani generis. In part three, the
territory of states is discussed in the orthodox manner, 'but a chapter is
added on aerial navigation. The next part treats essentially of rela
tions between states and how these are conducted. Here will be found
treaties, diplomatic agents, and collective security, inter alia. The con-

1 Svarlien, An Introduction to the Law of Nations (1955) VII.
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eluding parts deal with war, neutrality, and individual persons and the
law of nations.
The most challenging chapter2 deals with the so-called "war crimes"

and "war criminals." Here Professor Svarlien leaves international law
and embarks upon a journey of adventure and speculation. He seeks to
prove that the Nuremberg and Tokyo trials were sanctioned by inter
national law. However, he proves only that "to the victor belongs the
spoils," and "woe to the vanquished." He is on especially unstable and
shaky ground in his discussion of "wars of aggression." An interesting
conjecture might develop in contemplating how Professor Svarlien would
treat the Franco-Prussian War of 1870-1871. Who was the aggressor?
Certainly, to all intents and purposes, and in the eyes of the world,
it was France, led into this stupid adventure by Napoleon III seeking
to emulate his illustrious uncle. But what transpired behind the scenes?
The well-planned and skillfully laid trap which Bismarck had prepared
worked to perfection. Yet, in terms of launching the attack, there could
be no question but that the armies of France attacked German terri

tory.
Attempting to justify this departure from international law, the author

cites statements of Mr. Justice Jackson. The latter's reliability as an

authority might well be doubted in light of his advice to the Presi
dent in connection with the sale of United States Navy destroyers to

Great Britain during World War II.3 The author states that there has
been a certain hesitation on the part of writers on international law to

discuss "war crimes" or the trials of the "war criminals." Actually,
some of the more ardent defenders of this departure from the accepted
rules of international law have the prosecutor's complex. Thus, for

example, the book by Sheldon Glueck on war crimes entitled The

Nuremberg Trials and Aggressive War* is an endeavor to justify this

high-handed proceeding under the guise of international law. In reality,
the only thing that Professor Glueck accomplishes is a demonstration
that there are people in the world who believe that might makes right,
and that international law can be made for the entire community of
nations by four states. His arguments are no more convincing than

2 c. 24.
3 39 Ops. Att'y Gen. 484 (1940), wherein the President was advised that the sale was

legal, this in the face of the Treaty of May 8, 1871 (The Alabama Claims Case), 17

Stat. 863.
* Glueck, The Nuremberg Trial and Aggressive War (1946) ; Jaeger, Book Review,

35 Georgetown L.J. 422, 425 (1947).
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those of Professor Svarlien, who bases some of his conclusions on un

ratified or unexecuted treaties, e.g., London Naval Treaty and theTreaty
of Versailles (which was never ratified by the United States).
The somewhat self-righteous attitude of Professor Svarlien, and his

assumptions as to the progress of humanity, may seem rather startling,
and perhaps not entirely warranted, in light of the history of our treat
ment of the American Indian. Less hypocritical and more realistic would
have been the delivery of the accused "war criminals" to the constituted
authorities of their respective countries for trial under suitable safe

guards. The "error of Leipzig," as Svarlien puts it, need not have
been repeated, and a certain respect for international law, now subverted

by the travesty of Nuremberg, would have been saved.
But notwithstanding this criticism, Professor Svarlien's book may be

considered an important contribution to a field in which much has been
written and wherein controversy abounds. The book may find its uses,
since the writer declares that it is to be used in conjunction with one

of the standard casebooks in the field.5
WALTER H. E. JAEGER*

MONTGOMERY'S FEDERAL TAXES. Edited by Philip Barnes, James J.
Mahon, Jr., John McCullough, and Mark E. Richardson, 35th Edition, The
Ronald Press Co., New York, 1954. Pp. xii, 931. $15.00.

The reader of this review should perhaps be warned at the outset
that the reviewer is prejudiced in favor of Robert H. Montgomery,
what he represented, and how he expressed himself. This reviewer was
a student in the last auditing class that Colonel Montgomery taught
in the Columbia School of Business, during the academic year 1918-19,
and later a junior accountant in the New York office of the public ac

counting firm in which Montgomery was a partner�Lybrand, Ross
Brothers & Montgomery. At that time the reviewer worked on the foot
notes of the 1924 edition of Colonel Montgomery's book.
Colonel Montgomery (1872-1953) was a pioneer leader in American

accounting. He formulated and expressed its accounting principles and
auditing procedures, and wrote the first authoritative,' comprehensive
income-tax book. He was a man of strong, clear-cut opinions which he

5 The reviewer subscribes to the view expressed by Professor Svarlien that a combina
tion of casebook and text is the best for purposes of instruction, but believes that the
instructor should furnish the textual material in the course of his lectures.
* Professor of Law, Georgetown University Law Center.
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expressed in a forthright manner that left no doubts in the minds of
his listeners.
The present book, the title of which includes Montgomery's name,

may contain few of his own words. But it does, fortunately, retain the
unmistakable impress of his personality. It is direct, clear, honest, and
to the point. It explains the main topics of its subject matter in words
that mean something to a business man, rather than in technical lan
guage understandable only by a tax specialist.
A significant trend, observable in earlier editions, has been continued

and emphasized in this new edition�the first in three years. It is the
presentation of advice on how to arrange one's actions or assets in such
a way as to reduce taxes. In other words, this is not merely an expo
sition of the new 1954 Internal Revenue Code with reference to changes
from the 1939 Code and Regulations, supported by extensive citations
of court decisions, Treasury Department rulings and law-journal arti
cles. It is also a guide to tax reduction by lawful means.
The editors are four partners in the firm of Lybrand, Ross Brothers

& Montgomery. Each is a certified public accountant, and two are also

lawyers. Assisting them are nineteen members of the firm's staff, each
a certified public accountant or a lawyer, and some both. Thus, the

subject matter is assured competent treatment, and any defect in the
book is not likely to be found in its technical tax explanations or con

clusions. Each part of the book is stated to have been written by a

specialist and then edited, presumably by one, or more, of the four
editors.
All the tax aspects of a given subject are treated in one place, even

though different sections of the Code are applicable. The convenience
of this arrangement to readers whose time and knowledge are limited
needs no comment. Stress is placed upon the tax subjects of importance
in the field of business. Basic principles and general rules are empha
sized, but procedural provisions�especially those of restricted general
interest, such as jeopardy assessments and information returns�are

greatly reduced and occasionally eliminated altogether.
There are twenty-one "Parts." The shortest ("What is not Income")

contains ten pages; the longest ("Corporations"), one hundred and

thirty pages. The pages are numbered separately and consecutively in
each Part, rather than, as in the usual book, consecutively throughout.
Each Part begins with a detailed itemization of its particular "Con

tents," to prepare the reader for the subjects therein, and inform him
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what to expect. And last in order under each Part, but far from last

in importance, is a closing section entitled "Opportunities for Tax Plan

ning." Although the topic of income taxes constitutes most of the book's

subject matter, one Part, containing fifty pages, covers "Family and Es

tate Tax Planning."
A tax lawyer, or accountant, today must have always close at hand

one of the several, excellent, large loose-leaf income-tax services. This
will provide him with the indispensable, up-to-the-minute, technical

knowledge that is fundamental to any intelligent tax decision. But he

also should have at his disposal an analytical survey of the same tax

provisions, furnishing him with sound opinions, ideas and conclusions.
For successful tax guidance today lies not so much in knowing what the
law is, but also in knowing what, if anything, can be done about it.

Thus, while the first stage is to know the facts, the second stage is to

know how to make use of them. It is at this stage that the new Mont

gomery's Federal Taxes takes over where the others concluded.

HENRY W. SWEENEY*

UNDERSTANDING THE ANTITRUST LAWS. By Jerrold G. Van Cise. Prac

tising Law Institute, New York, N. Y., 1955. Pp. v, 173. $2.00.

An orderly presentation of fundamentals is invaluable in approaching
any subject. Understanding the Antitrust Laws, a monograph in the

Practising Law Institute's General Practice series, goes far in providing
this presentation for the newcomer to federal antitrust law.

Its sole purpose is to light the path of the general practitioner sufficiently to enable
him knowingly to move about in the field of trade regulation without stumbling
at every turn upon unexpected statutes, rulings and principles of law.1

Mr. Van Cise has fulfilled his purpose and, although the limited space
prevents detailed or prolonged treatment of the subject, the monograph
is heavily annotated.
Short statements by the heads of the government's two antitrust en

forcement agencies add to the authority imparted to the monograph by the
author's experience in this field. Hon. Stanley N. Barnes, Assistant Attor
ney General in Charge of the Antitrust Division, discusses investigative
* Member of the Bars of New York and the District of Columbia, CP .A., and Pro

fessor of Law, Georgetown Law Center.

Van Cise, Understanding the Antitrust Laws, 1.
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procedures, consent settlement negotiation and the merger clearance pro
gram. Hon. Edward F. Howry, Chairman of the Federal Trade Com
mission (recently resigned), deals with procedures employed by the
Commission and recent reforms which have been effected. The state
ments are skillfully geared to the purpose of the monograph. Each
stresses the importance of co-operation between business and the Gov
ernment and of procedures which will dispose of issues without resort
to "marathon trials by combat in the 'Big Case.' "2

The monograph begins with a detailed discussion of federal antitrust
legislation. It is emphasized that this legislation must be viewed in the
light of the fundamental and unifying congressional objective, the pres
ervation of a competitive economy by placing in the hands of the courts
and enforcement agencies a wide discretion to interpret the laws. A
review of judicial action follows in which the "old approach" or "rule
of business" is contrasted to the "new approach" or "rule of govern
ment." It is noted that the basic congressional objective has always
been followed but that results have differed as the "current judicial
views on reasonableness"3 have differed. In concluding this section
with a treatment of current developments it is observed that "today,
it seems clear, the antitrust pendulum is finally swinging in the di
rection of a more neutral position, favoring neither business nor Gov
ernment unduly."4
This observation leads to the "admittedly speculative undertaking"

of determining "the breadth and depth of the probable future rul

ings."5 The author first discusses those practices which the courts

have always condemned and presumes a like condemnation in the fu
ture. It is then that he necessarily passes from the didactic to the

speculative. To deal with the application of the rule of reason he

recommends a "legislative approach" which pictures the courts and
the Federal Trade Commission as an economic council commissioned
by broad congressional grants of discretion to enact supplemental
antitrust legislation. The practitioner should anticipate that the
"council" will embrace a middle of the road philosophy in the future.
The author warns against a literal interpretation of statutes and "coun

cil" judgments and emphasizes the importance of the reasoning that has

2 Id. at 123.
3 Id. at 40.
4 Id. at 59.
5 Id. at 63.



19SS] Book Reviews 173

been used in particular factual situations. He then proceeds to apply
his "legislative approach"�convincingly�to some of the present anti
trust uncertainties.
The concluding chapter, "Planning for Compliance," is taken from

How to Comply With the Antitrust Laws, Commerce Clearing House

1954, of which Mr. Van Cise is co-author. "This compilation of the
obvious contains nothing novel . . ."6 but it does provide the beginner
with some insight into the problems raised by federal trade regulation.
It must be noted that the author emphasizes a definite antitrust

philosophy throughout the monograph.7 Without comment or criticism,
it may be very loosely termed a philosophy of contentment with the

existing federal antitrust structure and activity. It is the same, as that

adopted by the majority of the Attorney General's National Committee
to Study the Antitrust Laws. Mr. Van Cise, Judge Barnes, and Chair
man Howry were members of that Committee and the report indicates
that they were in agreement with the majority. A criticism which would
also apply to Understanding the Antitrust Laws is contained in the gen
eral dissent of Mr. Louis B. Schwartz to the Committee's report.8

ARTHUR F. MCGINN, JR.

THE CATHOLIC LAWYER. Vol. 1, No. 1. St. Thomas More Institute for Legal
Research of St. John's University School of Law, Brooklyn. Published quar
terly; subscription $5.00.

THE PRACTICAL LAWYER. Vol. 1, No. 1. Committee on Continuing Legal
Education of the American Law Institute Collaborating with the American
Bar Association, Philadelphia. Published monthly, October through May; sub

scription $6.00.
THE HOWARD LAW JOURNAL. Vol. I, No. 1. Howard University School of

Law, Washington. Published twice a year; subscription $2.50.

The realm of legal writing has in recent months been handsomely
enriched by the advent of three new periodicals, two of which present
a strikingly unique approach in an otherwise well-crowded field.
The raison d'etre of The Catholic Lawyer is the belief that there is

a definite need for a magazine designed especially for Catholic law-

6 Id. at 103.
7 Id. at 159-60.
8 Report of the Attorney General's Committee to Study the Antitrust Laws 390-92

(1955).
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yers. The magazine attempts to act as a forum which will "provide
reliable information in a wide variety of legal subjects of interest
and importance to Catholics . . ." (page 4). The interplay of moral
and legal issues which frequently arises emphasizes the difficulty the
Catholic attorney faces when he looks for guidance on moral problems
involved in a given legal situation. He himself is untrained in moral
theology, and yet it is generally difficult for him to phrase his moral
question in a legal framework which can be understood by a priest
who is untrained in the common law. Nevertheless, a knowledge of
these legal intricacies may be fundamental to a proper understanding
of the legal-moral problem. To provide a medium to breach this gap,
the St. Thomas More Institute for Legal Research of St. John's Uni
versity School of Law has undertaken the publication of this maga
zine, dedicated to the furtherance of the principles of the great six
teenth century martyred Lord Chancellor whose name their organiza
tion bears.
Form-wise, The Catholic Lawyer is similar to the average law

review, presenting leading articles, recent decisions and book reviews.
It includes a section of reprints, gathering together significant por
tions of outstanding discourses and articles of recent years. Substan

tively, the content is devoted exclusively to such legal questions as

are of interest to Catholics, e.g., motion picture censorship statutes,
marital problems of annulment, separation and divorce, and religious
factors in adoption laws.
Wide interest has been generated nationally by the feature article

of the first issue: "Bingo, Morality and the Criminal Law," by Fred
erick J. Ludwig and Dominic P. Hughes, O.P. A scholarly examina
tion of the psychology and philosophy of gambling reaches the con

clusion that certain forces of gambling are not evil per se and, on

the contrary, when subjected to proper control, can be an effective
instrument for promoting desirable social ends. A plea is made for

the regulation, rather than the abolition, of bingo and related games
of chance conducted by religious, charitable or civic organizations.
The future of The Catholic Lawyer will depend upon the extent

of its acceptance by the designedly limited class of readers toward
which it is directed. Its status as a vigorous proponent of the natural
law precepts and philosophy could well make it a powerful construc

tive force in American jurisprudence if the hoped-for response is forth

coming.
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The Practical Lawyer should be of particular interest to the newly-
admitted attorney, for whom the transition from the academic world of

theory to the workaday needs of professional practice is apt to be ex

tremely trying. Consisting of short articles of a "how-to-do-it" nature,
this pocket-sized magazine, seven years in its conception, presents a

step-by-step analysis of typical problems confronting the lawyer and

methodically guides him to a solution.

Illustrative of the magazine's approach are such articles as "Settle
ment of a Personal Injury Claim," "Informal Procedure Before the Na
tional Labor Relations Board," and "The Client's Invention and Its

Patenting." The last-named article, the first in a series on the patent
specialty, is written by a prominent member of the District of Columbia
bar, Arthur H. Seidel, and is a marvel of clarity and practicality. Per

haps the most useful and distinctive feature is the reproduction of the
actual forms to be used, with the proper entries made and implemented
by the author's explanatory marginal notations. This exposition of

forms, diagrams and statements is an outstanding feature of the format
of this new magazine.
In the interests of readability, the editors have done away with the

footnotes which are so voluminous in most legal writings and have held
the use of case citations to a minimum. Their product is well deserving
of commendation by the bar for its contribution to continuing legal
education.

Most recent newcomer to the group of nearly one hundred law re

views published in this country is The Howard Law Journal. Published
by a student body of less than ninety, its debut is a highly auspicious
one. High-caliber leading articles were contributed by Malcolm Mc-
Dermott, Professor of Law at Duke University, Joseph Hawley Mur
phy, Associate Professor of Law at Syracuse University, and Milton
M. Carrow of the New York Bar, a specialist in administrative prac
tice. Harvard Law School's Professor Warren A. Seavey is the author
of a note on problems involving an undisclosed principal.
In a prefatory note to the work of his students, Howard's Dean

George M. Johnson acknowledges that "the historical setting in which
Howard University and its Law School were conceived, dictated that
this should develop in the Law School a special interest in the civil
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rights guaranteed by the Constitution of the United States." This

specialization is furthered by the new journal in the form of an editorial
note by student Paul L. Diggs, "The Constitutionality of Miscegenation
Statutes." The author attacks such statutes, which are found in vary
ing form in twenty-nine of our states, on five constitutional grounds:
the due process, privileges and immunities, equal protection of the laws,
full faith and credit clauses, and the provision against bills of attainder.
In view of the significant recent expansion of the political and civil

rights of Negroes, Mr. Diggs' urging of equality in social rights as well
is timely and provocative. Though a cursory reading of the student-
written Recent Developments section reveals an unfortunately high pro
portion of technical inaccuracies in both textual and footnote materials,
this is a defect easily remedied through diligent staff training. It is

expected that this noble initial effort will quickly blossom into a highly
competent contribution to the field of legal writing.

PETER P. WETDENBRUCH, JR.
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