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THhe concept of national security suggests the necessity of a delicate
balance between preservation of democratic government on the one

hand and protection of individual personality on the other. Maximum
internal security will exist only where the government controls the minds
and bodies, the ideas and actions of its citizens. Soviet Russia and Red
China have achieved this objective. Reports from these countries indi
cate that the effort to obtain this maximum security stifles the intelli
gence and imagination of those subjected to it, and, thus, eventually
defeats its own purpose by undermining the structure of government.
Minimum internal security would preserve for every citizen a perfect
freedom of thought and action without responsibility or concern for the
preservation of law and order or the rights of his fellow citizens. It is
sometimes unjustly said that this irresponsibility obtains in the United
States. If it does, or if there are even traces of its onset, we must act

instantly, since minimum security just as surely leads to the disintegra
tion of the government organism as does the maximum security of totali
tarianism, particularly communism.
Effective national security must be designed to promote and foster

strong, democratic government. It can only do so by respecting indi
vidual rights. A healthy democracy flourishes only when it is sustained
by free men, thinking and acting responsibly. All of us must be con

cerned that freedom and responsibility of thought and action flourish
equally in our land. The excrescence of international communism and
the constant presence of total war, hot or cold, has made the keeping of
national secrets an absolute necessity. We must show the world that
democracy can be secure without silencing its citizens or suppressing
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the free expression of their political thought. This is the challenge we

must meet, and we must do so without adopting the trappings of the
police state.

The people of the United States have a unique and wonderful heritage
founded on the ideal that the individual is entitled to maximum protec
tion from the government in the exercise of its power. Protection of
the government from the people is foreign to our thinking and our his
tory. The Declaration of Independence, the Constitution, the laws of
our Congress, and the decisions of our courts have all contributed to
our fundamental belief in the importance of the individual. This legacy
has taken root in us and could not now be lightly set aside, even if
we should want to do so.

It comes, then, as a jarring note to most of us to realize that the

keeping of national secrets necessarily involves curtailment of individual

rights and liberties. We must take steps to remove disloyal persons
from positions where national secrets are available to them. We must,
in addition, prevent persons who are susceptible to outside pressure,
persons who can be made to talk, from having access to such secrets.
How does one determine that a particular person is susceptible to

pressure, that he can be made to talk? It is in attempting to answer this

question that the government security programs have attracted the most

vigorous criticism. It is here, some allege, that the balance between

preservation of our form of government and protection of individual

rights has been upset; that the pendulum now swings to the government
to the consequent detriment of individual rights.

Some of this criticism can be dismissed as communist-inspired. Some
is mistakenly idealistic. Clear this away and a stubborn nucleus of

disapproval still remains. Critics point to obvious and unnecessary in

justices wrought by the security programs and demand a reappraisal of
the entire security picture. They maintain that existing security meas

ures were, in part, a product of a national hysteria beginning in 1947,
and that much of it is, therefore, ill-considered. Even the most enthusi
astic advocates of our security programs must admit the occurrence of

unjust decisions and the existence of the aforesaid national hysteria,
now happily diminishing.
Perhaps another factor is still more important to an understanding

of current national security measures�lack of experience! We are new

to the security business. Prior to World War II we had never observed
a real security system in action�much less operated one. Many of the

injustices and the mistakes which are now so loudly deplored probably



1956] National Internal Security�1955 181

stem from this inexperience. This does not absolve those who rendered
the unjust decisions or made the mistakes, but it does in a limited sense

excuse them. We became security conscious practically overnight. Goad
ed by hysteria and a belated sense of urgency, we leaped precipitously
into the extremely complicated field of the relationship between demo
cratic man and his government. In this area, crowded with delicate ar

rangements, such an entry was extremely likely to cause major dis
locations and create a serious imbalance. We should not be surprised
that it did so.

Historically, national security has always been a problem and our Gov
ernment has always attempted to cope with it. In that sense, the first
ancestor of the security program is the constitutional provision relating
to treason.1 All laws relating to treason,2 espionage, and sabotage3 can

also be considered security measures. More realistically, however, since
the emphasis in security is now concentrated on federal employment,
we should look to the Civil Service Act of 1912 for the genesis of the
present program. That act provided: "that no person in the classified
civil service of the United States shall be removed therefrom except for
such cause as will promote the efficiency of said service and for reasons

given in writing . . . ."4 In 1939, section 9A of the Hatch Act made it
unlawful for any employee of the federal government "to have mem

bership in any political party or organization which advocates the over

throw of our constitutional form of government in the United States."5
From these modest beginnings has arisen the vast complex of laws,

executive orders, and departmental regulations which now thoroughly
blanket virtually all government employees. This web of loyalty-
security regulations has been extended to cover more and more persons
until it bids fair soon to engulf the great majority of employed and em

ployable inhabitants of the United States.
This expansion was triggered by Executive Order No. 98356 in 1947

1 U.S. Const. Art. Ill, � 3.
2 18 U.S.C. � 2381 (1952).
3 For a compilation of laws relating to espionage and sabotage, see Lewis, Laws Relat

ing to Espionage, Sabotage, Etc. (1955) (U.S.G.P.O., Washington, D.C.) ; The Fund for
the Republic, Digest of the Public Record of Communism in the United State's 8 29
(19SS).

4 37 Stat. 555 ( 1912 (later amended by 62 Stat. 354 (1948), 5 U.S.C. � 652(a) (1952))5 53 Stat. 1148 (1939), 5 U.S.C. � 118j(l) (1952).
6 3 C.F.R. 129 (Supp. 1947) (later amended by Exec. Order No. 10241, 3 CFR 431

(Supp. 1951)).
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and advanced by Executive Order No. 104507 in 1951. It is particularly
since the operation of the security program under these two orders that
the substantial criticism referred to earlier has gradually become more

vocal8 and somewhat better organized. Continued operation has brought
with it a steadily growing concern that the security program be properly
administered with due regard for the conflicting interests involved.
For several reasons, the year 1955 seems to be a good point at which

to stop and examine security operations. Loyalty-security programs have
been in full sway for eight years and a great deal of experience has been
accumulated. In addition, loyalty-security wise, the year 1955 proved
to be rather active. During the year both governmental and nongovern
mental groups examined particular phases of the security program with

varying degrees of thoroughness. It is the purpose of this paper to dis
cuss some of these activities, to pinpoint important questions raised, and
thus to ascertain, if possible, the future course of our national security.
At the nongovernmental level, the Conference on Personnel Security

Programs in U. S. Industry,9 the Annual Meeting of the American Acad

emy of Political and Social Science,10 and The Case Studies in Personnel

Security,11 collected under the direction of Adam Yarmolinsky, consti
tute major contributions to a better understanding of internal security.
Governmental activity bearing on internal security and civil rights

occurred in all three branches�legislative, executive, and judicial. The
84th Congress considered Senate Joint Resolution 21 (Humphrey-Sten-
nis), House Joint Resolution 157 (Walter)�which culminated in Public
Law 304, and S. 681 (Butler), on which no further action was taken
before adjournment. This legislative activity will be discussed later.

Judicial activity in this area was highlighted by the long-awaited de-

7 3 C.F.R. 72 (Supp. 19S3) (later amended by Exec. Order No. 10491, 3 C.F.R. 109

(Supp. 1953) ; Exec. Order No. 10531, 3 C.F.R. 59 (Supp. 1954) ; Exec. Order No. 10548,
3 C.F.R. 66 (Supp. 1954); Exec. Order No. 10550, 3 C.F.R. 66 (Supp. 1954)).

8 See, for example, Curtis, The Way to be Safe is Never to be Secure, The Saturday
Review, Aug. 20, 195S, p. 7; Millis, Are Subversives Really Subversive?, The Saturday
Review, Sept. 3, 1955, p. 16; Commager, The Perilous Delusion of Security, The Reporter,
Nov. 3, 1955, p. 32; Bagdikian, What Price Security? Reprinted from The Providence

Journal, The Evening Bulletin, The Providence Sunday Journal, March-April, 1955.
9 Hereinafter variously called the Conference or the Washington Conference. The pro

ceedings of the Conference have been published by BNA Incorporated, Washington, D.C.,
1955, under the title, "Personnel Security Programs in U.S. Industry." These proceedings
will hereinafter be referred to as Personnel Security Programs.

10 Proceedings of the annual meeting have been published as a symposium entitled

"Internal Security and Civil Rights," 300 The Annals (1955).
n Published by The Bureau of National Affairs, Inc., Washington, D.C., August, 1955.
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cision in the Peters case.12 The decision is a very significant one since
it deals specifically with an important phase of the federal loyalty-securi
ty program. However, in many respects the Peters opinion was a great
disappointment. Other Supreme Court opinions which must be noted in
this field are Quinn v. United States,13 Emspak v. United States,1* and
Bart v. United States,15 all dealing with the fifth amendment privilege
against self-incrimination. Two passport cases, Shachtmann v. Dulles19
and Dulles v. Nathan17 decided by the United States Court of Appeals
for the District of Columbia Circuit, also bear directly on the problem
of the internal security of this country.
The executive branch contributed its bit by promulgation of the new

Defense Department Industrial Personnel Security Review Regulation,
approved February 2, 1955, by Secretary of Defense Wilson.18 This
regulation immediately became the subject of heated controversy and
remains so to the time of this writing.

Executive Activity: Classification and Clearance

In this discussion, the Defense Department Industrial Personnel Se
curity Review Regulation19 is taken as an exemplar of the entire na

tional internal security program. We believe this is a fair choice, since
this regulation is the cumulation of the Defense Department's experi
ence under the original loyalty program20 and the newer security pro
gram.21 In addition, the regulation poses anew practically all the ques
tions raised by the old programs, and some new ones. It was an im

portant focus of interest in the field of national internal security during
1955.
We selected this limited area of discussion with mental apologies to

the Atomic Energy Commission. As custodian of the most important
12 Peters v. Hobby, 349 U.S. 331 (19SS).
13 349 U.S. 1SS (19SS).
14 349 U.S. 190 (19SS).
15 349 U.S. 219 (19SS).
16 225 F.2d 938 (D.C. Cir. 1955).
1T 225 F.2d 29 (D.C. Cir. 1955).
18 20 Fed. Reg. 1553 (1955).
� Ibid.
20 Exec. Order No. 9835, 3 C.F.R. 129 (Supp. 1947) (later amended by Exec. Order No.

10241, 3 C.F.R. 431 (Supp. 1951).
21 Exec. Order No. 10450, 3 C.F.R. 72 (Supp. 1953) (later amended by Exec. Order

No. 10491, 3 C.F.R. 109 (Supp. 1953) ; Exec. Order No. 10531, 3 C.F.R. 59 (Supp. 1954) ;
Exec. Order No. 10548, 3 C.F.R. 66 (Supp. 1954) ; Exec. Order No. 10550, 3 C.F.R. 66
(Supp. 1954)).
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national secret, the Commission has been immersed in the security busi
ness since its origin. Its rules and its modus operandi in security matters
are similar but not identical to those of the Defense Department. In
lieu of an extended discussion of AEC security procedures, we, there
fore, wish to note that such procedures have been frequently described
as the most fairly administered in the Government. Analysis and com

ment developed here with respect to the Defense Department regulation
should not be taken as applying in toto to the AEC security program.
On June 3, 1955, a conference on personnel security programs in

United States industry was held in Washington, D. C, under the spon
sorship of the Washington chapters of the Industrial Relations Research
Association and the American Political Science Association. Representa
tives of labor, management, and Government participated�as well as

private persons not particularly identified with any of these groups. The
chief concern of all participants seemed to be the impact of the Indus
trial Personnel Security Review Regulation and the wisdom, or lack of

wisdom, embodied in the pending Butler Bill.22 Their comments on these
matters will be apposite to our discussion.

Preliminarily to discussing security, however, it is necessary to recog
nize the effect of Bailey v. Richardson.23 This case established the doc
trine that employment by the federal government was a privilege and
not a right. This holding by the Circuit Court of Appeals for the Dis
trict of Columbia Circuit was quite clear. Unfortunately, however, it
was affirmed only by reason of an equal division of the Supreme Court,2*
thereby leaving the doctrine on a rather insecure foundation. Although
this lack of a firm base is undesirable, the opinion of the court of ap
peals must stand as the ruling case law on the nature of federal em

ployment.
The Defense Department regulation in question applies not to fed

eral employees, however, but to "industrial personnel." The wide range
of Defense Department operations has made it necessary for the De

partment to enter into various contractual arrangements with private
individuals, institutions, and corporations. In order to execute their

contracts, it is frequently necessary that these contractors be made

privy to secret data, generally referred to as classified information.
Mr. Adrian S. Fisher pointed out to the Conference that, when the

22 S. 681, 84th Cong., 1st Sess. (1955).
23 86 U.S. App. D.C. 248, 262, 182 F.2d 46, 60 (1950).
24 Bailey v. Richardson, 341 U.S. 918 (1951), affirmed without opinion in a 4-4

division of the Court.
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Government contracts with private industry, "the Government is relying
on the strength of the American industrial system to participate in a

real sense as a partner in an effort where both industry and Government
have a real stake."25 This speaker then noted that it was scarcely fair

to treat this as "just some special privilege the Government hands out."26
When the security program excludes a contractor or his employees, it
effectively bars them from substantial participation in the industrial

development of the United States. This is a very grave matter, not only
from the standpoint of possible unfairness to the contractor, but also
from the standpoint that the national interest may very well suffer by
deprivation of his talent, ingenuity, and capital. It was suggested that
we take a hard-boiled look at our security procedures before real harm
is done to American industrial life.

I would also have liked to touch further on the doctrine that it is a privilege to

work for the Government. Will it soon be a privilege to fill a defense contract for
the Government, and to work as a civilian employee in private industry under con

tract to the Government? Is the doctrine of privilege to follow the loyalty-security
program from government into industry?27

When the average citizen thinks of security, he thinks of the federal

employees security program28 which applies to several million federal

employees,29 a great many of whom have nothing to do with security.
It cannot be too strongly stressed that the new regulation is designed

25 Fisher, Personnel Security Programs SO. Mr. Fisher is a former General Counsel of
the Atomic Energy Commission.

26 Ibid.
27 Goldman, Personnel Security Programs 124.
28 64 Stat. 476 (1950), 5 U.S.C. �� 22-1 to 22-3 (1952). This statute provides for

the summary dismissal of certain employees in sensitive agencies as poor security risks.
The agencies are: Departments of State, Commerce, Justice, Defense, Army, Navy, Air

Force, Coast Guard, Atomic Energy Commission, National Security Resources Board, and
the National Advisory Committee for Aeronautics. Executive Order No. 10450, � 1,
3 C.F.R. 72 (Supp. 1953), states: "In addition to the departments and agencies specified
in the said act of August 26, 1950, and Executive Order No. 10237 of April 26, 1951,
the provisions of that act shall apply to all other departments and agencies of the Gov
ernment." Exec. Order No. 10237, 3 C.F.R. 430 (Supp. 1951), had extended the pro
visions of the summary dismissal statute to the Panama Canal and the Panama R.R.
Co. See, generally, Internal Security Manual, Sen. Doc. No. 40, 84th Cong., 1st Sess.
262-63 (1955).

29 Curtis, The Way to Be Safe is Never to be Secure, The Saturday Review, Aug. 20,
1955, p. 7. For an excellent short discussion of the operation of this program, see Brown,
The Operation of Personnel Security Programs, 300 The Annals 94 (1955). A thorough
analysis, for those who seek more detailed information, may be found in Bontecou, The
Federal Loyalty-Security Program (1953), published by Cornell University Press.
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to extend the same concept of security to a large number of private
citizens whenever they contract with the Defense Department.
Classification
On February 2, 1955, Charles E. Wilson, Secretary of Defense, ap

proved the new regulation which provides "the uniform standard and
criteria for determining the eligibility of contractors, contractor em

ployees, and certain other individuals as set forth in this part, to have
access to classified defense information."30 A "contractor" is defined as

any "industrial, educational, commercial, or other entity" which has
concluded a contract or agreement with a Defense Department activity.81
A "contractor employee" is "any United States citizen or immigrant alien
who is an official or employee of a contractor."32 These provisions are

so broad that they can be invoked to deny "access to classified defense
information" to anyone contracting with any branch of the Defense De

partment. This is a rather shocking situation, since an uncommonly
large number of contractors require "access to classified defense infor
mation" at a time when there is a widespread governmental practice of

over-classifying information, materials, and data. We are all too

familiar with newspaper revelations of classified material which has been

public property for a long time.
What is "classified defense information"? Classification of material

is a little-understood, ill-defined process, which is apparently left largely
to the discretion of the various department heads and, occasionally,
to subordinate officials within the departments. The entire procedure is

presently controlled by Executive Order No. 10501 of November 5,
1953.33 This executive order is very detailed as to the particulars of

classification;34 the procedures for declassifying, downgrading or upgrad
ing materials;35 the marking of classified material and its custody and

safekeeping.36
The policy of classification is, however, contained in two relatively

short sections of the order. Section 1 provides that official information

requiring protection is limited to three categories of classification, which
30 Industrial Personnel Security Review Regulation, 20 Fed. Reg. 1S53, 1554, � 67.1-1

(19SS).
si Id. at 15S4, � 67.1-2 (a).
32 Id. at 1SS4, � 67.1-2 (b).
33 3 C.F.R. 115 (Supp. 1953).
34 Id. at 116, � 3.
35 Id. at 116, � 4.
36 Id. at 117-19, �| 5-6.
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in descending order of importance are to be designated: Top Secret,
Secret, and Confidential.37
The "top secret" classification is to be authorized by appropriate

authority only for material which requires the highest degree of pro
tection.

The Top Secret classification shall be applied only to that information or material
the defense aspect of which is paramount, and the unauthorized disclosure of which
could result in exceptionally grave damage to the Nation such as leading to a definite
break in diplomatic relations affecting the defense of the United States, an armed
attack against the United States or its allies, a war, or the compromise of military
or defense plans, or intelligence operations, or scientific or technological develop
ments vital to the national defense.38

The "appropriate authority" certainly has a fine interpretative task be
fore it. Such generous words as "paramount," "exceptionally," "grave,"
and "vital" afford a broad field for the exercise of administrative dis
cretion. It must be frightfully difficult to determine when an "unauthor
ized disclosure" might lead "to a definite break in diplomatic relations

affecting the defense of the United States." Not a simple break in diplo
matic relations, mind you, but one which affects the defense of the
United States.
The "secret" classification, on the other hand, is appropriate where

"unauthorized disclosure . . . could result in serious damage to the Na

tion, such as by jeopardizing the international relations of the United

States, endangering the effectiveness of a program or policy of vital

importance to the national defense or compromising important military
or defense plans, scientific or technological developments important to
national defense, or information revealing important intelligence oper
ations."39
Subtle distinctions abound here. When is an "unauthorized disclosure"

merely "serious" rather than "exceptionally grave"? The answer to this
depends on whether the result of the disclosure leads to a diplomatic
break "affecting the defense of the United States" rather than merely
"jeopardizing the international relations of the United States." Sober
comparison of these two statements leads one to conclude that the cau

tious "appropriate authority" will tend to upgrade material rather than
downgrade it. These standards are bound to encourage over-classifica
tion, since caution is the sine qua non of security.

37 Id. at US, � 1.
33 Id. at 115, � 1(a).
39 Id. at 11S, � 1(b).
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Even more bemusing, however, is the "confidential" classification,
which is applicable to "defense information or material the unauthorized
disclosure of which could be prejudicial to the defense interests of the
nation."40 When one considers the varied interpretations to which the
word "prejudicial" is susceptible, this section takes on the nature of a
command to classify vigorously and enthusiastically. The tenor of the
sections dealing with "top secret" and "secret" will obviously serve to

magnify the caution of those in authority. If defense information does
not fall within "top secret" or "secret," it must, at the very least, be
"confidential." Under this official policy it must take great strength of
mind and formidable qualities of character to resist the temptation to

classify every item of valuable material or information in the "confiden
tial" bracket, at least.
The appropriate authorities to whom these terrifying and amorphous

tasks have been committed are described in section 2 of the order.

The authority to classify defense information or material under this order shall
be limited in the departments and agencies of the executive branch as hereinafter
specified. Departments and agencies subject to the specified limitations shall be

designated by the President:
(a) In those departments and agencies having no direct responsibility for national

defense there shall be no authority for original classification of information or ma

terial under this order.
(b) In those departments and agencies having partial but not primary responsi

bility for matters pertaining to national defense the authority for original classifica
tion of information or material under this order shall be exercised only by the head

of the department or agency, without delegation.
(c) In those departments and agencies not affected by the provisions of sub

section (a) and (b), above, the authority for original classification of information
or material under this order shall be exercised only by responsible officers or em

ployees, who shall be specifically designated for this purpose. Heads of such depart
ments and agencies shall limit the delegation of authority to classify as severely as

is consistent with the orderly and expeditious transaction of Government business.*1

Without considering any designation of agencies made by the Presi
dent pursuant to the limitations specified in the above section of Execu
tive Order No. 10501, it is certain that the Defense Department comes
within the purview of subsection (c). Since we are here primarily con

cerned with the 1955 Defense Department Industrial Personnel Security
40 Id. at 116, � 1(c).
41 Id. at 116, � 2. (Emphasis added.) It is interesting to note that the Veterans Ad

ministration, which has no authority for original classification, has discovered in its midst

more security risks than all other government agencies except one. Lewis, Personnel

Security Programs 64.
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Review Regulation we will limit our observations to that Department.
"Classified defense information" under the 1955 regulation is clearly sub
ject to the policy expressed in Executive Order No. 10501. This means

that classification is strictly a matter within departmental discretion, a

discretion exercised by "responsible officers or employees" at various
levels in the table of organization. The contractor subject to the 1955

regulation is completely at the mercy42 of these "officers or employees,"
who sometimes occupy posts of relatively minor importance.
Clearance

Some time prior to the award of his contract, the contractor is informed
that subsequent negotiations, and the execution of the contract, will
require that the firm and some of its employees be cleared for access

to "classified defense information."

The security officer of the military department with which the con

tract is sought then furnishes the contractor with copies of the "Person
nel Security Questionnaire," the "Certificate of Non-Affiliation with Cer
tain Organizations," the "Immigrant Alien Questionnaire," and finger
print cards. Upon these forms the contractor must make applications
for clearance for his officers, directors, owners, and employees.43
Clearances will be denied whenever "available information" disclosed

by the questionnaires, or developed by investigation or from any other

source, "indicates that the granting of such clearance may not be clearly
consistent with the interests of the national security."44 The initial
action takes the form of a recommendation by the affected defense ac

tivity that clearance be denied.45 This recommendation is forwarded to

the Director, Office of Industrial Personnel Security Review, and the
case is transferred by him to the screening board for initial adjudication.
If the Screening Board concludes on the basis of the information available to it

and in accordance with the standard and criteria set forth in � 67.3 that the case

does not warrant a security finding favorable to the person concerned, it will pre
pare a Statement of Reasons. The Statement of Reasons will be as specific and in
as great detail as, in the opinion of the Board, security considerations permit, in

42 "The classification of defense information shall be determined by the Government,
and the contractor shall be notified of such security classification." Dep't of Defense,
Industrial Security Manual for Safeguarding Classified Information 8 (19SS).

� Id. at 22.
44 Industrial Personnel Security Review Regulation, 20 Fed. Reg. 1SS3, 1554, � 67.1-3(a)

(1955). See id. at 1555, � 67.3-1; Exec. Order No. 10450, 3 CFH. 72, 73, � 6 (Supp.
1953).

45 20 Fed. Reg. at 1554, � 67.1-6(a).
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order to provide the person concerned with sufficient information to enable him to

prepare his defense**

From this point on the case may go to a hearing board, if a hearing
is requested, and from thence to the review board.47 The rather elab
orate process48 thus provided would seem to afford the contractor, or
contractor employee, sufficient protection except for the fact that:
No classified information, nor any information which might compromise investiga
tive sources or methods or the identity of confidential informants, will be disclosed
to any contractor or contractor employee, or to his lawyer or representatives, or to
any other person not authorized to have access to such information.49

At the actual hearing, the chairman of the hearing board notifies the
accused that

This is an administrative hearing held for the purpose of affording you an oppor
tunity to be heard and to permit the Board to inquire fully into the matters related
to your case. You have the right to be represented by a lawyer or other representa
tive and to present witnesses and other evidence in your behalf. You can assist the
Board in arriving at a fair and just determination in your case by giving full and
frank answers to all questions the Board may have and by confining your attention
to matters related to your case. The transcript to be made of this hearing will not
include all material in the file of the case in that it will not include reports of in
vestigation conducted by the Federal Bureau of Investigation or other investigative
agencies which must be held in confidence. Neither will it contain information
which might reveal the identity of confidential informants or the source of confiden
tial evidence. The transcript will contain only the statements made, testimony
given and exhibits received in open sessions of the hearing. A copy of this transcript,
less exhibits, will be furnished you or your representative without cost if you re

quest it.50

There is thus a persistent refusal to disclose to the accused the exact

nature of the charge against him. The Government may or may not

present witnesses against him�the choice lies with the Government.
If adverse witnesses are presented, there is no provision for their cross-
examination although the board probably can permit this in its discre
tion. If no witnesses are presented, the charges are supported only by
the investigative reports which are not made available to the defense. In

fact, sometimes the board itself may be in ignorance of the full contents
of such reports.51

4� Id. at 1556, � 67.4-3 (e). (Emphasis added.)
� Id. at 1557, � 67.4-3(g)(l); 1558, � 67.4-7.
48 Id. at 1557, �� 67.4-4 to 67.4-8.
� Id. at 1554, � 67.1-4. (Emphasis added.)
so Id. at 1557, � 67.4-5(e). (Emphasb added.)
Bi The policy of nondisclosure of informers means that the board cannot interrogate
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Analysis of Procedures
It is obvious that this inability to know the source of the charges and

to confront the hostile witnesses is a severe handicap to defense prepa
rations. That there is a necessity for this nondisclosure was bitterly
attacked at the Washington Conference.62 The severest criticism was

directed at the Government's refusal to disclose casual informers as dis

tinguished from professional informers, i.e., undercover agents.
It is true that undercover agents must remain unknown if the country

is to be protected from espionage and sabotage. An undercover agent
whose identity becomes public is from that moment a liability rather
than an asset to our intelligence agencies. The same cogent reason does
not seem to apply to the casual informer, oftentimes an unfriendly
neighbor, a disgruntled former employee, a revengeful former employer,
an unpaid landlady, a careless or short-memoried law professor. There
is nothing sacrosanct about these individuals and it is difficult to see how
the nondisclosure of their identity is of importance to the investigative
agency or to the national security. Witnesses of this kind can always
be found and their reliability quotient is frequently very low.
Government representatives insisted that these sources of information

would dry up if such witnesses were disclosed and forced to testify in
the presence of their accusers.53 No evidence was offered that this is so

�the Government assumes it is so; we must accept that assumption!
Contrasting the importance to the accused of the clearance procedure
with the relative unimportance and lack of reliability of the testimony
produced by casual informers, it would seem that the scales should be
heavily weighted in favor of the accused.54
Aggravating these criticisms is the fact that the process is one of add

ing all the "minuses" in a man's career. This is a search for untrust-
worthiness with no counterbalancing search for the good the accused
has done. When every peccadillo is added together most of us would
present a rather unattractive picture.55 Our only hope of offsetting this

the informer and must rely exclusively on the report of the investigative agency. Richard
son, The Federal Employee Loyalty Program, SI Colum. L. Rev. S46, S49-SS0 (1951).
Mr. Richardson was the Chairman of the Loyalty Review Board.

52 E.g., Amann, Personnel Security Programs 35-36; Fisher, id. at 52-53.
S3 Amann-Fanning colloquy, id. p. 40; Thomas E. Harris, quoting an article by Seth

Richardson, Hearings Before a Subcommittee on Reorganization of the Senate Committee
on Government Operations on SJ. Res. 21, 84th Cong., 1st Sess. 589-90 (195S).

54 As to the reliability of witnesses in security cases generally, see Bontecou, Due
Process in Security Dismissals, 300 The Annals 102, 104-107 (1955).

55 Amann, Personnel Security Programs 34-35.
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is by offering a slate of our positive qualities. In a security proceeding
such a slate can usually not be offered and where offered it is of doubt
ful persuasion! One is limited to the refutation of direct charges. Years
of loyalty and integrity can be and often are outweighed by accusations
from unknown sources concerning events which may go back to the ac

cused's adolescence.

At the Conference there was some minor divergence of opinion with

respect to the importance of confrontation. Mr. Adam Yarmolinsky,
who directed a case study of loyalty-security cases, was inclined to

accord it somewhat less importance than other conference participants.
[T]he failure of the board to confront employees with their accusers is not ordi
narily a significant factor in the cases. I say this not because confidential in
formants are rarely used. Quite the contrary . ... In case after case where charges
are based in part on individual statements rather than on documentary evidence, our
case reports show that the Government presented no witnesses at the hearing. But
the crucial issue in the case ... is seldom an issue of fact. It is rather one of inter
pretation and prediction.�

Mr. Yarmolinsky's mild disagreement might be described as partly an

arithmetical one. His point is merely that, considering the entire pro
gram, confrontation loses in importance. He does not disagree with the

proposition that confrontation is critical where an issue of fact is pre
sented. One might quibble here and insist that his issue of "interpreta
tion and prediction" is itself predicated on the factual issue presented
by information offered by the confidential informant. In that view, all
disagreement disappears.
He feels, however, that "the most important practical effect ... of the

policy of nonconfrontation, especially when applied to include nonpro
fessional and casual informers, is to increase substantially the cost of

preparing an adequate defense."57 Considering the high cost of any
protracted legal defense this may indeed be "the most important" prac
tical effect. The total absence of confrontation remains, however, a

significant departure from our usual idea of due process of law.

Not too strangely, perhaps, the representatives of the Government
offered no answer "on the merits" to these criticisms. There was a

tacit admission of unfairness coupled, however, with the assertion that
the exigencies of the situation could only be met by these drastic meas

ures. The unfairness was unfortunate, but�nothing could be done about

56 Yarmolinsky, Personnel Security Programs 56. (Emphasis added.)
57 Id. at 57.
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it! Industry, labor, intellectual community, all, must apparently depend
on the "good faith" of those who administer the security programs.58
The few cases which have been made public give little comfort that

the individual will be protected by this "good faith." The only adequate
collection of federal security cases59 suffers from incompleteness, since
it was compiled exclusively from the files of the lawyers who repre
sented the accused employees. The compilers, naturally, had no access

to the government files, since this is always denied, even to the employee
himself and to his lawyer. The collected cases, therefore, present a lop
sided picture and tend to arouse sympathy for the employee, who ap
pears to have been victimized by flimsy, undisclosed, and partially un

known charges. In many of these cases the Government unquestionably
had far stronger proof than it felt at liberty to reveal. On the other

hand, in many other cases this is obviously not so, and the Govern
ment's charges were in reality just as frail as they appeared to be. The
latter cases are numerous enough to demonstrate that fair procedure
cannot be made to depend on the presumed good faith of those who ad
minister the security programs. There must be a full and fair disclosure
of substantial charges.
The Defense Department has, however, taken a positive step to miti

gate the almost certain ill effects of the nondisclosure policy.
The Board will take into consideration the fact that the person concerned may have
been handicapped in his defense by the non-disclosure to him of classified informa
tion or by his lack of opportunity to identify or cross-examine persons constituting
sources of information. Accordingly, it will weigh each item of derogatory informa
tion carefully in the light of its recency and relative seriousness, the amount and
quality of supporting evidence, the attendant circumstances, whether the item was

given under oath or affirmation, whether or not it is relevant to the Statement of
Reasons, and whether or not the person concerned has had an opportunity to
rebut it.60

In view of the nature of the evidence considered and the context of
the entire regulation, the effect of this caution seems dubious.
Mr. Yarmolinsky has stated that under other similar loyalty-security
58 See Fanning, Personnel Security Programs 26; Fisher, id. at 52-53; Williams, id.

at 60; Lewis, id. at 64.
59 Yarmolinsky, Case Studies in Personnel Security (1955) (Bureau of National Affairs,

Inc.). The 50 published cases were taken from a total of 230 cases arising under the
various federal personnel security programs. It should be noted that these cases all
arose before the operative date of the Industrial Personnel Security Review Regulation.
This study of security cases is still in progress.

60 Industrial Personnel Security Review Regulation, 20 Fed. Reg. 1553, 1558, � 67.4-6(b)
(1955). (Emphasis added.)
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regulations, the hearing boards have been loath to exercise their judg
ment and prone to apply the criteria of security risk mechanically. He
deplores also the "inexperience and sometimes ... the political naivete
of the board."61 There is no clear evidence that this situation has im
proved under the 19S5 regulation.

One of the most unfortunate aspects of the entire loyalty-security
program is the unhappy equation established between loyalty on the one

hand and security on the other. The new regulation is undesirably am

biguous on this point. The declaration of policy states that the Depart
ment of Defense will assume, "unless information to the contrary is
received," that all contractors and their employees are loyal to the
United States. This departmental act of faith, equivocal as it is, is
further weakened by the assertion that the "responsibilities of the mili
tary establishment" require vigorous application of policies designed to
minimize the security risk involved in giving contractors and their em

ployees access to classified information.62 There is an uncomfortable
yoking of loyalty to security in the language used.
Clarification is achieved in the subsection immediately following:

"The denial or revocation of a clearance in and of itself does not neces

sarily carry any implication that the individual is disloyal to the United
States."63 This is accurate and it is hoped will be taken to heart by
the public. But, unfortunately, few people read the Federal Register.
It is significant that Defense Department representatives have ad

mitted to doing little to dispel the widespread misconception that every
security risk is disloyal. It is hoped that the Department will now take
action to correct this highly injurious reflection on all the unfortunates
who have been and are being labeled security risks for reasons other
than those involving loyalty.
Mr. John Fanning, Director of Industrial Relations of the Depart

ment of Defense, gave the following pertinent, and extraordinary, defini
tion of a security risk:
We don't say the only security risks are hard-core Communists. We say a security
risk is any individual who is a security risk. Now, that is a bad definition, of course,
but it is just about as broad as that. If you happen to be unfortunate enough to be

afflicted with . . . epilepsy, it may be that we don't want you working in an area

where there is a delicate physical arrangement. There should be no sense of dis

loyalty interpreted or impugned from that case. I think personally if we had shouted
this from the housetops years ago, much of the confusion, misinformation and sus-

61 Yarmolinsky, Personnel Security Programs 57.
�2 20 Fed. Reg. at 1554, � 67.1-3 (a).
63 Id. at 1554, � 67.1-3 (b).
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picion that is very obviously present in the mind of the layman, today, would not

be there.64

It seems only appropriate here to adopt a famous euphemism endemic
to the Defense Department�No Comment! Mr. Fanning has defined
a security risk as a "security risk" and affirmed that the definition was

just "about as broad as that." Mr. Fanning's heavy-handed levity has the

small, and bitter, saving grace of almost total accuracy.

Criteria

The 1955 regulation actually provides twenty-two specific criteria for
the application of the standard for denial of clearance. The standard, of
course, is that "access to classified information by the person concerned
is not clearly consistent with the interest of the national security."65
This standard is the same as that applicable to federal employees and
the criteria are similar.66 We have already discussed the difficulties in
herent in a burden-of-proof rule which requires the accused to prove
that his clearance is "clearly consistent with the interest of the national

security." It is time now to examine the criteria utilized to evaluate the

proof offered by a person charged under the Industrial Personnel Se
curity Review Regulation.
These criteria are contained in section 67.3-267 of the regulation and

are specifically made applicable to contractors by operation of section
67.3-3.68 Part (a) of section 67.3-2 provides at the outset:

The activities and associations listed below which may be the basis for denial
or revocation of clearance are of varying degrees of seriousness. Therefore, the ulti
mate determination of whether clearance should be granted or continued must be an

over-all common-sense one, based on all available information.69

Common sense is a rare virtue and there is no evidence that it is pres
ent in any unusual degree among security officers. In fact it has been
alleged, as we mentioned earlier, that security officers tend sooner or

64 Fanning, Personnel Security Programs 28.
65 20 Fed. Reg. at 1SSS, � 67.3-1.
66 Compare �� 5, 6 of Exec. Order No. 10450, 3 C.F.R. 72, 73 (Supp. 1953), with

�� 67.1-3 (a), 67.3-1 of the Industrial Personnel Security Review Regulation, 20 Fed. Reg.
at 1554, 1555; compare also � 8(a) of Exec. Order No. 10450, 3 C.F.R. 72, 74 (Supp.
1953), with | 67.3-2(a) of the regulation, 20 Fed. Reg. at 1555-56.

67 20 Fed. Reg. at 1555-56.
68 Id. at 1556.
69 Id. at 1555. In order to avoid an unnecessary multiplication of footnotes, the

twenty-two subsections of � 67.3-3 (a) will hereafter frequently be identified parentheti
cally in the text only.
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later to apply these criteria in a mechanical fashion without any attempt
to exercise judgment.70

Some criteria are clearly worded, specify a definite offense, and afford
those charged with the administration of the program a definite guide in
judging the seriousness of the risk involved. For instance, one can hard
ly criticize the conclusion that a person who commits or conspires to
commit an act of sabotage, espionage, treason, or sedition is a menace

to the interest of the national security. (Section 67.3-2 (a) 1). The
same is true of one who advocates the overthrow of our Government by
unconstitutional means (67.3-2 (a) 3), intentionally discloses classified
information to any person (67.3-2 (a) 5), performs his duties so as to
serve the interests of another government in preference to the interest
of the United States (67.3-2 (a) 6), wilfully violates or disregards se

curity regulations (67.3-2 (a) 14), misrepresents, falsifies or omits ma

terial facts from a Personal Security Questionnaire, Personal History
Statement, or similar document (67.3-2 (a) 16), or conducts himself in
a criminal, immoral, or notoriously disgraceful manner (67.3-2 (a) 17).
These criteria all require the existence of tangible facts susceptible to
accurate determination.

There is also a criterion which holds that one who establishes or con

tinues "a sympathetic association" with a saboteur, spy, traitor, sedition-
ist, anarchist, revolutionist, or any representative of a foreign nation, is
a security risk (67.3-2 (a) 2). This is serious subject matter and the
existence of the prohibited association should be fairly easy to prove,
although the degree of sympathy must occasionally require the exercise
of nice judgment. We should pause to note, however, that the "sympa
thetic association" apparently can be shown to exist without scienter on
the part of the person' charged. We mean that the person charged may
be a security risk without knowing that the person with whom he asso

ciated was a saboteur, spy, or foreign agent. We do not know that
the criterion has been so applied by the Defense Department, but it cer
tainly can be so construed.

Criterion number 19 states that any illness, mental or physical, which,
"in the opinion of competent medical authority," may cause a substan
tial impairment of judgment and reliability is a reason for labeling the

sufferer of such illness a security risk (67.3-2 (a) 19). The present state
of medical science is such that the existence and extent of illness, mental
or physical, can be detected with reasonable certainty. It would be fool-

70 Yarmolinsky, Personnel Security Programs 57.
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hardy, as Mr. Fanning has pointed out, to have an epileptic operate the
delicate and dangerous machinery in an atomic-energy installation. Such
a person would be a menace to himself and to others in the plant. But
it seems unwise and unkind�and, yes, unnecessary�to refuse or to

revoke clearance to this unfortunate individual on the ground that he
is a security risk. To the world at large security is akin to loyalty and
involves the revelation of national secrets. Surely an employee, or con
tractor employee, suffering from epilepsy, or crippled by arthritis, or

afflicted with a mental condition, can be denied access to sensitive equip
ment without being charged with a breach of national security.
The most difficult criteria, the ones which demand the exercise of the

greatest judgment, are those dealing with affiliations, associations, and
social behavior. The fourth criterion, for instance, provides that clear
ance may be denied for:

Membership in, or affiliation or sympathetic association with, any foreign or

domestic organization, association, movement, group, or combination of persons
which is totalitarian, Fascist, Communist, or subversive, or which has adopted, or

shows, a policy of advocating or approving the commission of acts of force or vio
lence to deny other persons their rights under the Constitution of the United States,
or which seeks to alter the form of government of the United States by unconstitu
tional means.71

The inclusiveness of this statement, when it is carefully analyzed, is
rather breath-taking. It certainly leaves little room for the unorthodox
political thinker. Note again that it is not necessary that the person
charged know the nature or purpose of the organization with which he
is affiliated or associated. It is merely necessary that there be an affilia
tion or association with an organization of a prohibited type.
Criterion 4, moreover, does not stand alone. It operates in conjunc

tion with other criteria, e.g., number 7 (67.3-2 (a) 7):
Participation in the activities of an organization established as a front for an or

ganization referred to in subparagraph (4) of this paragraph when his personal views
were sympathetic to the subversive purposes of such organization.

The insertion of the word "personal" is apparently intended to require
that the person charged act knowingly. Of similar import is criterion
number 9 (67.3-2 (a) 9):
Participation in the activities of an organization referred to in subparagraph (4)

of this paragraph in a capacity where he should reasonably have had knowledge of
the subversive aims or purposes of the organization.

71 20 Fed. Reg. at 1SS6, � 67.3-2 (a) (4).
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Here the necessity of scienter is clearer, although it should be noted
that the reference is to the knowledge of a reasonable man, not to actual

knowledge. The next reference to criterion 4, however, is silent as to
even this modest requirement.
Sympathetic association with a member, or members, of an organization referred

to in subparagraph (4) of this paragraph. (Ordinarily, this will not include chance
or occasional meetings, nor contacts limited to normal business or official relations.)
[67.3-2 (a) 11.]

This language is obviously inconsistent with the idea that the per
son charged knows the nature or purpose of the organization to which
his associate belongs, or even that he belongs to such an organization. It
is entirely possible also that, for security reasons, the name of the alleged
associate could not be revealed to the person charged. Incidentally, the
inclusion of the parenthetical matter in the criterion indicates a singular
lack of Defense Department confidence in the judgment of its security
officers. Otherwise, it would seem unnecessary to state a matter which
would be obvious to a man of normal intelligence.
The regulation also provides for denial of clearance on account of

knowing participation in an organization infiltrated by subversives

(67.3-2 (a) 8), and for sympathetic interest "in totalitarian, Fascist,
Communist, or similar subversive movements" (67.3-2 (a) 10).
All together, the above criteria rather impressively cover man's possi

ble associations in the realm of political and social activity. However,
possible loose ends are neatly tied together in the following two para
graphs.
(12) Currently maintaining a close continuing association with a person who has

engaged in activities or associations of the type referred to in subparagraphs (1)
through (10) of this paragraph. A close continuing association may be deemed to

exist if the individual lives at the same premises as, frequently visits, or frequently
communicates with such person.12
(13) Close continuing association of the type described in subparagraph (12) of

this paragraph, even though later separated by distance, if the circumstances indi
cate that renewal of the association is probable.73

The opening words of paragraph 12 emphasize the fact that the affilia

tions, associations, and memberships referred to in earlier criteria may
be far in the past. A person may thus be deemed a security risk even

though he has cleanly severed all the prohibited relationships. The cool

assumptions of the closing sentence of that paragraph should frighten

72 Id. at 1SS6, S 67.3-2 (a) (12).
� Id. at 1556, � 67-3-2(a)(13).
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all who read it. In this day of rooming houses, apartments, and duplex
dwellings it is frequently impossible for the individual to investigate
everyone "who lives at the same premises." Apartment dwellers and

those who live in housing developments "frequently" communicate, and
may even "frequently" visit neighbors whose political, or other, affilia
tions are unknown. These presumptions ignore the facts of metropoli
tan life. This out-of-touch-with-reality attitude of the regulation is made

even more apparent by the language of paragraph 13. Literally, and

without levity, this concept of security is out of this world.

Only a few of the criteria by which denial and revocation of clear
ance are evaluated remain to be discussed. Three of these deal with
actions performed by the person whose clearance is at issue, two deal
with situations seemingly out of his control. The following criteria are

in the first class:

(IS) Any behavior, activities, or associations which tend to show that the indi
vidual is not reliable or trustworthy. [67.3-2 (a) 15.]
(18) Acts of a reckless, irresponsible or wanton nature which indicate such poor

judgment and instability as to suggest that the individual might disclose classified
information to unauthorized persons, or otherwise assist such persons, whether de

liberately or inadvertently, in activities inimical to the security of the United States.

[67.3-2(a) 18.]
(22) Refusal by the individual, upon the ground of constitutional privilege against

self-incrimination, to testify before a Congressional or legislative committee, or Fed
eral or State court or other tribunal, regarding charges of his alleged disloyalty or

other misconduct. [67.3-2(a) 22.]
The first of these quoted paragraphs is obviously an omnibus clause.

It, and paragraph 18, present no issues of fact; the function of the se

curity officer here is an interpretative one�if the basic facts exist the

person charged has no defense; he must submit gracefully to the inter

pretation of the security officer or board. In both cases the adminis
trators of the security program are required to forecast, solely on the
basis of past conduct, the future conduct of the person charged. This
calls for the exercise of the highest kind of judgment.
This writer has long taken the position that the privilege of the fifth

amendment is available to the innocent as well as to the guilty.74 Fur

ther, he feels that so long as the fifth amendment remains a part of
the Federal Constitution, it is a legal, but graceless and ill-advised
gesture to make its exercise a cause for dismissal from federal or pri
vate employment.75 It is grossly incongruous to say that an individual

74 Huard, The Fifth Amendment�An Evaluation, 42 Georgetown L.J. 345 (1954).
75 Id. at 376-77.
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has a constitutional right and, at the same time, to hold that the exer

cise of this right is a breach of national security. An examination of
the nature, purposes, and operations of our national internal security
program has only served to strengthen these convictions.
The two remaining criteria deal, as we have mentioned before, with

situations over which the person charged can exercise little or no con

trol. They are:

(20) Any facts which furnish reason to believe that the individual may be sub
jected to coercion, influence, or pressure which may cause him to act contrary to
the best interests of the national security. [67.3-2 (a) 20.]
(21) The presence of a spouse, parent, brother, sister, or offspring in a nation

whose interests may be inimical to the interests of the United States, or in satel
lites or occupied areas of such a nation, under circumstances permitting coercion or

pressure to be brought on the individual through such relatives. [67.3-2(a) 21.]

What are facts which lead to the belief that "the individual may be
subjected to coercion"? They cannot be facts which prove crime, dis
honesty, immorality, disgraceful conduct, alcoholism, drug addiction, or
sexual perversion, since these are already listed as specific reasons for
denial of clearance.76 They cannot be facts proving the presence of a

near relative in enemy country, for this is itself the subject matter of
paragraph 21, quoted above. The only conclusion is that the facts, the
tendency of the facts to cause pressure on the individual, and the like
lihood of his submission to such pressure, all fall within the discretion
of the security officer or board. Since so many specific facts are listed
in other criteria, the officer or board must exercise their discretion

upon other facts. The officer or board must assume that paragraph 20

has some meaning or purpose, that it is not an idle gesture. Relatively
innocuous events of the individual's past or present life, without crimi
nal or infamous connotation must, therefore, be considered the target of

paragraph 20 and be weighed by the officer or board. In the past of

practically all of us lies a fact, affiliation, or association of which we

are ashamed. The varying degrees of such shame are measuring rods of

the pressure which can be brought to bear upon us. The normally
thorough security investigation should unearth these facts and bring
them to the attention of the security administrators. Within the mean

ing of this criterion, a security officer could then in good conscience

deny clearance to almost everyone.
It is certainly true that the presence of a near relative in an enemy

country may occasion the exercise of pressure on an individual here.

� 20 Fed. Reg. at 1556, � 67.3-2(a) (17).
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The happening of this event seems remote but, nevertheless, it may

happen. Paragraph 21, or something like it, is, therefore, a necessary
adjunct of internal security regulations. Since the regulations act, in
this instance, on the occurrence of an event in no way connected with
a voluntary activity or association of the person charged, they must be
administered with extreme caution and good faith. Perhaps the most

unfortunate result of this criterion is that the Government loses the
services of many able employees and contractor employees through
its operation.
This then is the concept of security that the doctrine of privilege and

the classification of materials and data have wrought, first in the field
of direct federal employment, and now in the field of indirect or con

tractual federal employment. The standards, criteria, and procedures
have been set out at some length to enable the reader to form his own

opinion, and, perhaps, to reject the writer's. On the other hand, our

opinion has been made clear whenever we deemed it necessary. We seek
to provoke thought, not conflict. The problem is extremely grave, not

susceptible of easy solution, and it calls for the earnest application of
the best minds in this nation.

Legislative Activity

The 84th Congress showed a remarkable interest in the fate of the
national internal security. In chronological order, Senate Joint Reso
lution 21" was introduced on January 18, 1955, its House companion,
House Joint Resolution 157,78 appeared on January 20, 1955, and the
Butler Bill79 bears the date of January 24, 1955. Extensive hearings80
were held on March 8-11, 14-18, 1955, on the Senate Joint Resolution.
The Butler Bill is, in a sense, the least ambitious of these measures.

It merely purports to enlarge the scope of existing security operations
and procedures. It embodies no change in the philosophy of the security
concept and apparently proceeds on the theory that, since existing se

curity regulations work well, they should work even better on a grander
scale.

77 S.J. Res. 21, 84th Cong., 1st Sess. (19SS).
7� HJ. Res. 157, 84th Cong., 1st Sess. (1955).
79 S. 681, 84th Cong., 1st Sess. (1955). Hearings were held on the Butler Bill on

April 29, May 6, 10, 13, and June 2, 1955. See, Hearings Before the Subcommittee to In

vestigate the Administration of the Internal Security Act and Other Internal Security
Laws of the Senate Committee on the Judiciary on S. 681, 84th Cong., 1st Sess. (1955).

80 Hearings Before a Subcommittee on Reorganization of the Senate Committee on

Government Operations on S.J. Res. 21, 84th Cong., 1st Sess. (1955).
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The Butler Bill is entitled "A Bill To authorize the Federal Govern
ment to guard strategic defense facilities against individuals believed to
be disposed to commit acts of sabotage, espionage, or other subver
sion."81 It speaks of injury to the industrial economy and productive
capabilities of the United States,82 and seeks to bar those who would

endanger such economy and productive capacity from access to facili

ties, injury to which would be harmful to our industrial potential.83
Sec. 3. (a) Whenever the President finds by proclamation or Executive order that

the security of the United States is endangered by reason of actual or threatened war,
or invasion, or insurrection, or subversive activity, or of disturbance or threatened dis
turbance of the international relations of the United States, the President is authorized
to institute such measures and issue such rules and regulations as may be necessary to
bar from access to any defense facility or facilities individuals as to whom there is
reasonable ground to believe they may engage in sabotage, espionage, or other sub
versive acts. The President may perform any function vested in him by this Act
through or with the aid of such officers or agencies as he may designate.84

Obviously, the bill is intended to extend security procedures into

private industry. It is a legislative expression of the policy already ad

ministratively expressed in the Defense Department Industrial Person
nel Security Review Regulation. Of course, the bill is not limited to De
fense Department activities but extends to "any defense facility or

facilities."

Section 3(d) holds that the term "'defense facility' shall have the
same meaning as it has in title I of the Internal Security Act of 1950,
as amended, but shall not include vessels, piers, or waterfront facili
ties."85 The definition referred to is a very interesting one and is, there
fore, now set out in detail.

The term "facility" means any plant, factory or other manufacturing, producing
or service establishment, airport, airport facility . . . mine, railroad, public utility,
laboratory, station, or other establishment or facility, or any part, division, or de

partment of any of the foregoing. The term "defense facility" means any facility
designated and proclaimed by the Secretary of Defense pursuant to section 5 (b) of

this title and included on the list published and currently in effect under such sub

section, and which is in compliance with the provisions of such subsection respect
ing the posting of notice of such designation.86

si S. 681, 84th Cong., 1st Sess. (1955).
82 Id. at � 2(1).
83 Id. at �� 2(3), 3(a).
84 Id. at � 3(a).
85 Id. at � 3(d).
88 64 Stat. 990 (1950), 50 U.S.C. � 782 (1952).
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The statutory authorization for the listing referred to in the above quo
tation follows:
The Secretary of Defense is authorized and directed to designate and proclaim,

and from time to time revise, a list of facilities, as defined in paragraph (7) of

section 3 of this title, with respect to the operation of which he finds and deter

mines that the security of the United States requires the application of the pro
visions of subsection (a) of this section. The Secretary shall cause such list as

designated and proclaimed, or any revision thereof, to be promptly published in the
Federal Register, and shall promptly notify the management of any facility so listed;
whereupon such management shall immediately post conspicuously, and thereafter
while so listed keep posted, notice of such designation in such form and in such

place or places as to give reasonable notice thereof to all employees of, and to all

applicants for employment in, such facility.87

The definition of a "defense facility," then, lies entirely within the
discretion of the Secretary of Defense. Consequently, whenever the
President proclaims a danger to our internal security, it would fall
within the power of the Secretary of Defense to declare any business
establishment in the United States a "defense facility." Perhaps no

proclamation or executive order would even be necessary since the bill
states that the President may delegate all his functions under the bill
to any officer or agency he may designate.88 We may, therefore, sud

denly find a comprehensive security system clamped down on most
United States industry, without warning, by order of an administrative
agency. The power inherent in the Butler Bill may never be used in
the manner described. However, the ever-increasing expansion of the

coverage of federal security systems makes this a rather dim hope. All
in all the bill seems a rather drastic method of reaching the "limited
number of individuals as to whom there is reasonable ground to believe
they may engage in sabotage" of the industrial potential of the United
States, the avowed purpose of the bill.89 The power granted is clearly
disproportionate to the end sought to be achieved.
Senate Joint Resolution 2190 and House Joint Resolution 15791 have

identical aims: "To establish a commission on Government Security."92
The Senate resolution was introduced by Senators Humphrey and Sten-
nis; the House resolution was the work of Representative Walter. The

87 64 Stat. 992 (1950), 50 U.S.C. � 784b (1952).
88 See note 84 supra, particularly the last sentence of the subsection which is quoted

in the text.
89 S. 681, 84th Cong., 1st Sess. � 2(2) (1955).
90 See note 77 supra.
91 See note 78 supra.
82 This is the title of both resolutions.
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original versions of both resolutions differed slightly in the language
used�there was no difference in substance. The minor variations al
luded to were easily resolved by the conferees appointed by the Senate
and the House, and the agreement of the conferees is expressed in their
conference report dated July 26, 1955.93 Meanwhile in March 19SS,
extensive hearings were held on Senate Joint Resolution 21.94
The roster of the witnesses reads like a Who's Who of science, in

dustry, labor, education, and government.95 Joseph Amann, President,
Engineers and Scientists of America, Dr. Walter Bartky, Professor of

Applied Mathematics and Dean, Division of Physical Sciences, Univer
sity of Chicago, Dr. George V. LeRoy, Associate Professor of Medicine
and Associate Dean, Division of Biological Sciences, University of Chi
cago, and M. Stanley Livingston, Chairman, Federation of American Sci

entists, were among the witnesses from the world of science.
The Secretary of State, the Secretary of Defense, the Attorney Gen

eral, the Chairman of the Atomic Energy Commission, and the Chair
man of the Civil Service Commission, all helped to present the Govern
ment's view. Industry was represented by Donald W. Douglas, Chair
man and President, Douglas Aircraft, Inc., Bernard F. Fitzsimons, di
rector of security for the Douglas Aircraft company, and James B.

Cahill, Aircraft Industries Association. Thomas E. Harris, Associate
General Counsel, Congress of Industrial Organizations, and James A.

Campbell, National President of the American Federation of Govern
ment Employees, voiced labor's views. McGeorge Bundy, Dean of the

Faculty of Arts and Sciences, Harvard University, and William B. Har-

rell, Vice President, University of Chicago, offered their opinions as

experienced educators.
In addition veterans associations, newspapers, and a distinguished

miscellany of United States citizens appeared before the Sub-Committee
on Reorganization of the Senate Committee on Government Operations
to record their ideas on this vital problem of national security. It was a

splendid example of the investigative function of Congress working at

its magnificent best.
As an aftermath of the hearings, the agreed form of House Joint

Resolution 157 was enacted into law on August 9, 19 5 5.98 The policy
of this act is declared in the first section:

93 Conference Report, H.R. Rep. No. 1407, 84th Cong., 1st Sess. (19SS).
94 Hearings Before a Subcommittee on Reorganization of the Senate Committee on

Government Operations on SJ. Res. 21, 84th Cong., 1st Sess. (19SS).
�5 Ibid. See "Contents" for alphabetical listing of names.

9� Pub. Law 304, 84th Cong., 1st Sess. (19SS).
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It is vital to the welfare and safety of the United States that there be adequate
protection of the national security, including the safeguarding of all national defense
secrets and public and private defense installations, against loss or compromise
arising from espionage, sabotage, disloyalty, subversive activities, or unauthorized
disclosures.
It is, therefore, the policy of the Congress that there shall exist a sound Govern

ment program�

(a) establishing procedures for security investigation, evaluation, and, where

necessary, adjudication of Government employees, and also appropriate security
requirements with respect to persons privately employed or occupied on work

requiring access to national defense secrets or work affording significant oppor
tunity for injury to the national security;
(b) for vigorous enforcement of effective and realistic security laws and regu

lations; and
(c) for a careful, consistent, and efficient administration of this policy in a

manner which will protect the national security and preserve basic American
rights.97

To carry out this policy, a Commission on Government Security, com
posed of twelve members, was created. Four of the members are to be

appointed by the President of the United States, four by the President
of the Senate, four by the Speaker of the House. Two of the presiden
tial appointees must be from the executive branch of the Government
and two from private life. Two of the Senate appointees must be sen

ators, two must be from private life. Two of the House appointees
must be members of Congress, two must be from private life. In each
case the appointive authority may not select more than two of its ap
pointees from the same political party.98 This system of selection seems

well designed to produce a well-diversified, nonpartisan Commission.
The new statute is very explicit in setting out the duties of the Com

mission:

The Commission shall study and investigate the entire Government security pro
gram, including the various statutes, Presidential orders, and administrative regu
lations and directives under which the Government seeks to protect the national
security, national defense secrets, and public and private defense installations, against
loss or injury arising from espionage, disloyalty, subversive activity, sabotage, or

unauthorized disclosures, together with the actual manner in which such statutes,
Presidential orders, administrative regulations, and directives have been and are

being administered and implemented, with a view to determining whether existing
requirements, practices, and procedures are in accordance with the policies set forth
in the first section of this joint resolution, and to recommending such changes as it
may determine are necessary or desirable. The Commission shall also consider and
submit reports and recommendations on the adequacy or deficiencies of existing

97 Id. at � 1.
�8 Id. at � 2.
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statutes, Presidential orders, administrative regulations, and directives, and the ad
ministration of such statutes, orders, regulations, and directives, from the stand
points of internal consistency of the overall security program and effective protec
tion and maintenance of the national security .flfl

In order to perform these duties effectively, the Commission is em

powered to hold hearings, administer oaths, subpoena witnesses, books,
records, and other documents.100 The Commission thus seems well
equipped to secure whatever information it may need.
We have seen that there is much that is unsatisfactory in the oper

ation and, perhaps, in the basic philosophy underlying our current na
tional security program. We can think of no better method of bringing
the unresolved questions into the open than the method adopted by this
statute.

President Eisenhower, Vice-President Nixon, and Speaker Rayburn
named their respective appointees to the Commission in a general an
nouncement on November 10, 1955. Unfortunately, three months of the
Commission's effective life had already been lost.101 On December 3,
1955, Vice-President Nixon summoned the Commission to its first

meeting on December 14.102 At this meeting a Chairman was selected.103
No further news has been made public to the time of this writing. We

hope that the Commission's operations are now well underway, that
its investigations will be profitable, and its recommendations wise. The
Commission has the opportunity to render a very great service to this
nation.

Judicial Activity
In former years, security cases involved scoundrels, both domestic

and foreign, who had been apprehended red-handed in acts of treason,
sedition, espionage, sabotage, and trading with the enemy. These black

guards were despised by all, and they were disposed of with due process
of law and great dispatch. Voluminous case reports record the deeds
of their infamy.104

99 Id. at � 6.
ioo Id. at � 7.
101 The Washington Post and Times Herald, Dec. 1, 19SS, p. 30, col. 4.
102 The Sunday Star (Washington), Dec. 4, 1955, p. A-23, col. 1.

103 The Evening Star (Washington), Dec. 14, 1955, p. 1, col. 6; The Washington Post

and Times Herald, Dec. 15, 1955, p. 1, col. 2.
i�* The American Law Division of the Library of Congress has compiled a list of

important security cases. Federal Case Law Concerning the Security of the United States,

Special Subcommittee on Security Affairs, Senate Committee on Foreign Relations, Com

mittee Print, 83d Cong., 2d Sess. (1954). See also The Fund for the Republic, Digest
of the Public Record of Communism in the United States 1-240 (1955).
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In recent years, however, most security cases arise instead from the

operations of the various federal security programs. They rarely deal
with treason, sedition, espionage, or sabotage. Several cases involve

dealings with an enemy; at least one involves dealing with a friend;
most are concerned with a new offense known as subversion. Subversion
apparently consists in the failure to meet one or more of the criteria
of the Industrial Personnel Security Review Regulation, or similar cri
teria, discussed above. These cases often involve people thought of as

"nice people"105�whom we can despise only with a vague sense of dis

quiet. The disposition of their cases is exceedingly slow, and the due

process they are afforded is of a variety heretofore unknown in our

law.106 Records of their infamy are not available to the public and can

only be found in the secret files of government security offices.
Court decisions concerning present security programs are, therefore,

rare.107 Security procedures make no provision for appeal to the federal
court system, and, of necessity, few cases arrive there. Consequently,
we can usually determine the reaction of our judiciary to the internal

security program only by way of dicta in cases more or less directly con

cerned with that program.
Speaking generally, this situation has obtained through most of 1955.

On May 23, 1955, the Supreme Court spoke definitely and powerfully
re the fifth amendment, the exercise of which, as all should recall, is

105 Abraham Chasanow of Greenbelt, Md., and Val Lorwin are probably the most
famous examples of good citizens caught in the web of the federal security program. See,
Bontecou, Due Process in Security Dismissals, 300 The Annals 102, 105-7 (1955). A par
tial record of Chasanow's case, including a statement of the evidence against him as

recited in the memorandum of the Security Hearing Board, has recently been published.
BNA, Government Security and Loyalty 19:527 to 531 (1955). A more recent and still
unresolved case involves a Treasury Department attorney dismissed after 16 years of
service. The Washington Post and Times Herald, Nov. 26, 1955, p. 1, col. 4.

106 "In a distinguished speech at St. Louis the other day, Senator Hennings referred
to these security proceedings as belonging to 'a new branch of law which I would call
Administrative Criminal Law and which appears incompatible with the Anglo-Saxon
ideas of justice, at least as we have known them in the past.' " Editorial, The Washington
Post and Times Herald, Nov. 17, 1955, p. 18, col. 1. See also The Washington Post and
Times Herald, Nov. 4, 1955, p. 1, col. 3; The Washington Daily News, Nov. 4, 1955,
p. 16, col. 1.

107 Executive Order No. 9835 (loyalty), in force since 1947, has reached the Supreme
Court only three times. Bailey v. Richardson, 341 U.S. 918 (1951) ; Joint Anti-Fascist
Refugee Committee v. McGrath, 341 U.S. 123 (1951) ; Peters v. Hobby, 349 U.S. 331

(1955). Executive Order No. 10450 (loyalty-security) has been the object of a court chal
lenge only once. Cole v. Young, 125 F. Supp. 284 (D.D.C. 1954), aff'd, 226 F.2d 337
(D.C. Cir. 1955), cert, granted, 24 U.S.L. Week 3147 (U.S. Nov. 21, 1955) (No. 442).
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sufficient to condemn a man as a security risk. Three cases were de
cided that day and they must be considered landmarks in the develop
ment of constitutional protection for the liberty of the individual citi
zen. They are the cases of Quinn v. United States,108 Emspak v. United
States,109 and Bart v. United States.110
Each defendant had been tried in the United States District Court

for the District of Columbia for refusing to answer a question posed by
a congressional subcommittee, and in each instance a conviction had
been obtained.111 The United States Court of Appeals for the District
of Columbia Circuit reversed Quinn's conviction and ordered a new

trial.112 The same court affirmed the convictions of both Emspak113 and
Bart.114 All three defendants petitioned for and were granted certio
rari.115
The Supreme Court held that Quinn's somewhat ambiguous references

to the fifth amendment had been sufficient to invoke the privilege against
self-incrimination. He could not be convicted since the subcommittee
had not overruled his objections to the question asked and specifically
directed him to answer. In Emspak's case, the Court held that he had
effectively claimed, and had never thereafter waived, the privilege
against self-incrimination. Waiver is not lightly to be inferred and a

witness cannot properly be held to have waived on vague and uncertain
evidence. Bart, on the other hand, was not in contempt since he could
not be shown to have had the requisite criminal intent because the sub
committee had failed to make any affirmative rulings on his objections.
All three cases were reversed with directions to enter judgments of ac

quittal.116
The opinions of the Court were written by Mr. Chief Justice Warren.

Mr. Justice Harlan concurred in part in the Quinn case; Mr. Justice
Reed dissented and Mr. Justice Minton joined in his dissent, but only

W8 349 U.S. 155 (19SS).
109 349 U.S. 190 (19SS).
no 349 U.S. 219 (19SS).
m United States v. Quinn, unreported, Criminal No. 1744-50 (D.D.C.) ; United States

v. Emspak, unreported, Criminal No. 1742-50 (DJD.C.) ; United States v. Bart, unre

ported, Criminal No. 1746-50 (D.D.C.).
H2 Quinn v. United States, 91 U. S. App. D.C. 344, 203 F.2d 20 (1952).
H3 Emspak v. United States, 91 U.S. App. D.C. 378, 203 F.2d 54 (1952).
"* Bart v. United States, 91 U.S. App. D.C. 370, 203 F.2d 45 (1952).
H5 Quinn v. United States, 347 U.S. 1008 (1954) ; Emspak v. United States, 347 U.S.

1006 (1954); Bart v. United States, 347 U.S. 1011 (1954).
"6 349 U.S. 155, 170 (1955); 349 U.S. 190, 202 (1955); 349 U.S. 219, 223 (1955).
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so far as it applied to Emspak. A similar pattern is observable in the

Emspak case, with the exception that Mr. Justice Harlan filed a sepa
rate dissent rather than a concurrence. The Bart opinion evoked a dis
sent from Mr. Justice Reed, joined by Mr. Justice Minton, and a sepa
rate dissent by Mr. Justice Harlan. The over-all vote, then, is 6-3.

The principal opinion is in the Quinn case. It is here that the Chief

Justice, speaking for the Court, reviews the fifth amendment, demon
strates its proper place in our constitutional system, and clearly defines
its present meaning. After discussing the limitations on the congres
sional power of investigation, the Court pointed to the fifth amendment
as a specific limitation�one "which is in issue here."�

The privilege against self-incrimination is a right that was hard-earned by our

forefathers. The reasons for its inclusion in the Constitution�and the necessities
for its preservation�are to be found in the lessons of history. As early as 1650,
remembrance of the horror of Star Chamber proceedings a decade before had
firmly established the privilege in the common law of England. Transplanted to
this country as part of our legal heritage, it soon made its way into various state
constitutions and ultimately in 1791 into the federal Bill of Rights. The privilege,
this Court has stated, "was generally regarded then, as now, as a privilege of great
value, a protection to the innocent, though a shelter to the guilty, and a safeguard
against heedless, unfounded, or tyrannical prosecutions." Coequally with our other
constitutional guarantees, the Self-incrimination Clause "must be accorded liberal
construction in favor of the right it was intended to secure." Such liberal construc
tion is particularly warranted in a prosecution of a witness for a refusal to answer,
since the respect normally accorded the privilege is then buttressed by the presump
tion of innocence accorded a defendant in a criminal trial. To apply the privilege
narrowly or begrudgingly�to treat it as an historical relic, at most merely to be
tolerated�is to ignore its development and purpose.

.... As everyone agrees, no ritualistic formula is necessary in order to invoke
the privilege. In the instant case, Quinn's references to the Fifth Amendment were
clearly sufficient to put the committee on notice of an apparent claim of the privi
lege. It then became incumbent on the committee either to accept the claim or to
ask petitioner whether he was in fact invoking the privilege. Particularly is this so if
it is true, as the Government contends, that petitioner feared the stigma that might
result from a forthright claim of his constitutional right to refuse to testify. It is
precisely at such times�when the privilege is under attack by those who wrongly
conceive of it as merely a shield for the guilty�that governmental bodies must be
most scrupulous in protecting its exercise?^

Perhaps to emphasize the Court's meaning, the Chief Justice re

peated essentially the same views in the Emspak opinion.
117 349 U.S. at 161. (Emphasis added.)
118 Id. at 161-62, 164. (Original footnote numbers have been deleted; emphasis added.)
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The Government does not even attempt to distinguish between the two cases in

this respect. Apparently conceding that petitioner as well as Quinn intended to in
voke the privilege, the Government points out "the probability" that his references
to the Fifth Amendment were likewise deliberately phrased in muffled terms "to
obtain the benefit of the privilege without incurring the popular approbrium which
often attaches to its exercise." On this basis the Government contends that petition
er's plea was not adequate. The answer to this contention is threefold. First, an ob
jection that is sufficiently clear to reveal a probable intention to invoke the privi
lege cannot be ignored merely because it is not phrased in an orthodox manner.

Second, if it is true that in these times a stigma may somehow result from a wit
ness' reliance on the Self-incrimination Clause, a committee should be all the more

ready to recognize a veiled claim of the privilege. Otherwise, the great right which
the Clause was intended to secure might be effectively frustrated by private pressures.
Third, it should be noted that a committee is not obliged to either accept or reject
an ambiguous constitutional claim the very moment it is first presented. The way
is always open for the committee to inquire into the nature of the claim before
making a ruling.1�
The Court also reaffirmed views previously stated as to the test of

the incriminatory character of a question.
"To sustain the privilege," this Court has recently held, "it need only be evident

from the implications of the question, in the setting in which it is asked, that
a responsive answer to the question or an explanation of why it cannot be answered
might be dangerous because injurious disclosure could result." And nearly 150 years

ago Chief Justice Marshall enunciated a similar test: "Many links frequently com

pose that chain of testimony which is necessary to convict any individual of a crime.
It appears to the court to be the true sense of the rule that no witness is compella
ble to furnish any one of them against himself."120

All of this may be dicta, even though the Chief Justice was at great
pains to say that the fifth amendment was "in issue"; if so, it is extra

ordinarily forceful dicta. Surely the Supreme Court would riot be in

ignorance of the executive order121 which makes the fifth amendment
a cause for dismissal from federal employment, or of the Industrial
Personnel Security Review Regulation,122 which sometimes has the same

effect as to private employment. Is this a gentle judicial warning? It

should be noted that the dissenting opinions do not raise any objections
to these views�they go only to the particular issues in each case. This

119 349 U.S. at 194-95. (Original footnote numbers have been deleted; second emphasis
added.)

120 Id. at 198-99. (Original footnote numbers have been deleted; emphasis added.)
Exec. Order No. 10491, 3 C.F.R. 109 (Supp. 1953).

122 20 Fed. Reg. at 1555-56, � 67.3-2(a)(22). However, the regulation was approved
only on Feb. 2, 1955, and published in the Federal Register on March IS, 1955. The cases

were argued before the Court on Jan. 12-13, 1954, April 4-5, 1955, and decided on May 23,
1955.
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may signify nothing; on the other hand, the whole Court may well be
in accord on the propositions stated.
The following month, the Supreme Court had occasion to pass upon

a case more directly concerned with internal security. This was the case

of Peters v. Hobby,123 involving a dismissal from federal employment
under the original loyalty program.124 After a lengthy exchange of let
ters and one hearing, the agency board of the Federal Security Agency
determined that there was no reasonable doubt as to Peters' loyalty.
We shall let the Supreme Court take up the story from that point.
Thereafter, on April 6, 1953, petitioner was advised by the Loyalty Review Board

that it had determined to conduct a "post-audit" of the Agency Board's determi
nation and, to this end, "hold a hearing and reach its own decision." The hearing
was held on May 12, 1953, in New Haven, before a panel of the Board consisting
of respondents Hessey, Amen, and King. Once again, as at the previous hearing,
the only evidence adduced was presented by petitioner. In his own testimony, peti
tioner denied membership in the Communist Party, discussed his political beliefs
and his motives for engaging in the activities and associations which were the sub

ject of the charges, and answered all questions put to him by the Board. In support
of petitioner's testimony, five witnesses stated their long acquaintance with peti
tioner and their firm conviction of petitioner's loyalty. In addition to this evidence,
the record before the Board contained information supplied by informants whose

identity was not disclosed to petitioner. The identity of one or more, but not all, of
these informants was known to the Board. The information given by such informants
had not been given under oath. The record also contained the evidence adduced

by petitioner at the previous hearing. On this record, 'the Board determined that,
"on all the evidence, there is a reasonable doubt as to Dr. Peters' loyalty to the
Government of the United States."
By letter of May 22, 1953, the Chairman of the Board advised petitioner of the

Board's finding. The letter further stated that respondent Hobby had been notified
of the decision and that petitioner had "been barred from the Federal service for a

period of three years from May 18, 1953, and any and all pending applications or

existing eligibilities are cancelled." The order of debarment was made by the board
on behalf of the Civil Service Commission, composed of respondents Young, Moore,
and Lawton. Following his removal and after an unsuccessful attempt to obtain
a rehearing, petitioner brought the instant suit, naming each of the respondents as

a defendant.125

The "instant suit" was an action instituted by the petitioner in the
District Court for the District of Columbia where the court granted the
respondent's motion for judgment on the pleadings.126 This judgment

123 349 U.S. 331 (1955).
124 Exec. Order No. 9835, 3 C.F.R. 129 (Supp. 1947) (later amended by Exec. Order

No. 10241, 3 C.F.R. 431 (Supp. 1951)).
125 349 U.S. at 336-37. (Original footnote numbers have been deleted; emphasis added.)
126 The case is unreported but its history is stated by the Supreme Court. 349 U.S.

at 333.
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was affirmed by the Court of Appeals for the District of Columbia Cir
cuit,127 and the Supreme Court granted certiorari.128
Peters' principal contentions before the Supreme Court rested on the

constitutional issues of deprivation of liberty and property without due
process of law, violation of the prohibition against ex post facto laws,
and "that his removal and debarment, solely on the basis of his politi
cal opinions, violated his right to freedom of speech."129 The Court
avoided these issues and succeeded in disposing of the case on a point
of administrative law.

In this Court, petitioner urges us to decide the case on the constitutional issues.
These issues, if reached by the Court, would obviously present serious and far-
reaching problems in reconciling fundamental constitutional guarantees with the
procedures used to determine the loyalty of government personnel. [Citations omit
ted.] We find, however, that the case can be decided without reaching the consti
tutional issues.
From a very early date, this Court has declined to anticipate a question of con

stitutional law in advance of the necessity of deciding it. [Citations omitted.] Ap
plying this rule to the instant case, we must at the outset determine whether petition
er's removal and debarment were effected in accord with Executive Order 9835. On
consideration of this question, we conclude that the Loyalty Review Board's action was

so patently in violation of the Executive Order�in fact, beyond the Board's dele
gated jurisdiction under the Order�that the constitutionality of the Order itself
does not come into issue.130

It is unfortunate that the Supreme Court felt constrained to follow
its self-imposed rule with respect to the resolution of constitutional
issues. No one would want the Court to issue declaratory opinions
purporting to decide constitutional issues which no one has raised. Such
a course would be highly undesirable and in all likelihood unconstitu
tional.131 Short of this point, however, there seems to be nothing un

desirable or unlawful in the Court's deciding constitutional issues legiti
mately connected to a case actually before it, even though such action
is unnecessary.
At this time the importance of the Constitution to our people is

greater than it has been in many years. The Constitution is under
attack on many fronts and debate rages over the meaning and content

of the Bill of Rights. More than ever it is necessary to have a strong,
clear-cut, authoritative interpretation of many constitutional issues. Only

127 Ibid.
128 348 U.S. 882 (1954).
12� 349 U.S. at 338.
130 Ibid. (Original footnote numbers have been deleted; emphasis added.)
isi U.S. Const. Art. Ill, � 2, cl. 1.
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the Supreme Court can give such an interpretation�and it should come

quickly. The Supreme Court should take every opportunity to give
such an interpretation in order to settle constitutional issues as they
arise. We would like to see the Supreme Court modify its rule so as to
enable it to dispose of constitutional issues more quickly. There is
such a thing as carrying judicial self-restraint too far.132
For instance, it would be desirable to know with certainty whether

the Post Office Department really has the authority to withhold certain
foreign publications from the bulk of the American people.
Under the dubious legal authority of an opinion by Attorney General Francis Biddle

in 1940�applied at that time to Fascist literature coming into the United States�
the Post Office for several years has been holding up delivery, except to "authorized"
persons and institutions, of all fourth class printed material deemed to contain
propaganda. This interpretation was lately extended to the Soviet newspapers
Pravda and Izvestia�on the assumption, apparently, that any American able to
translate their Russian news columns and editorials would be transformed at once

into a card-carrying Communist.133

If by some miracle this administrative decision should be challenged
in the Supreme Court, it would seem a shame to dispose of it purely as

a matter of administrative law, without reference to the Constitution.
Of course, it must first be challenged and certainly the administrative
law issue should also be resolved.
As this is being written the Supreme Court is in the process of decid

ing a challenge134 to the validity of the Subversive Activities Control
Act of 1950.135 It seems hardly possible to decide this issue without an
interpretation of the Constitution. We may thus reasonably expect a

definitive opinion with respect to the constitutionality of this act in the
near future. The importance of this statute to the internal security of

132 Mr. Justice Black, concurring, is very positive that it would have been better prac
tice to reach the constitutional issue. Peters v. Hobby, 349 U.S. 331, 349-50 (1955). But
see Braucher, Foreword, The Supreme Court, 1954 Term, 69 Harv. L. Rev. 120, 126-27
(1955).
133 Editorial, The Washington Post and Times Herald, June 26, 1955, p. E-4. See also

O'Brian, National Security and Individual Freedom 40-41 (1955), published by Harvard
University Press. This slim volume is a brilliant critique of the philosophical concepts
underlying the security program.
13i Communist Party of the United States v. Subversive Activities Control Board, 223

F.2d 531 (D.C. Cir. 1954), cert, granted, 349 U.S. 943 (1955). The Supreme Court heard
final oral argument on Nov. 17, 1955; see 24 U.S.L. Week 3141, Nov. 22, 1955; The
Washington Post and Times Herald, Nov. 18, 1955, p. 37, col. 1.

135 64 Stat. 987 (1950), 50 U.S.C. �� 781-98 (1952). For a thorough discussion of
this statute, see Sutherland, Freedom and Internal Security, 64 Harv. L. Rev. 383 (1951).
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the United States requires such a disposition by the Supreme Court. The
case is on appeal from the United States Court of Appeals and the
Supreme Court has the benefit of very closely reasoned opinions in
the circuit tribunal.136
Two recent state-court decisions merit discussion at this time even

though they are not directly concerned with internal security. In the
first, Sheiner v. State,131 the Supreme Court of Florida held that an

attorney could not be disbarred merely because he invokes the fifth
amendment. It is particularly significant that the appellant invoked the
privilege against self-incrimination to avoid answering questions con

cerning past and present communist affiliation.
If any court can hold that [attorney's] refusal to answer the query, whether

he is now or was ever a member of the Communist party, supported by nothing
more than the evidence taken by the Congressional Committee * * * and inferences
therefrom, is sufficient to disbar him, then one's privilege to practice law may be
made to depend on a very tenuous thread. It is true that a copy of the evidence
before the * * * Committee was attached to the suggestion to disbar, but it was

not filed in evidence.

We are driven to the conclusion that [attorney] was not accorded due process,
in that there is no evidence connecting him with communistic activities except the

Congressional Committee report and inferences that may be drawn from it having
to do with activities that took place seven years before this proceeding was

brought and the fact that he invoked the protection of the Fifth Amendment.
. . . There may be circumstances under which claiming the privilege against self-
incrimination would be cause for discipline or even disbarment, but they should be
demonstrated by adequate proof. To do less would amount to the application of
totalitarian methods to the enforcement of democratic precepts.138
In the second case, Schware v. Board of Bar Examiners,139 the Su

preme Court of New Mexico held that an applicant was properly denied
admission to the State bar even though he claimed to have repudiated
communism. The evidence revealed that Schware had been an active
member of the Communist party from 1936 to 1940, when he was

twenty to twenty-seven years of age. The court felt that these were

responsible years, and that there was much in Schware's conduct since
1940 to impugn the credibility of his testimony of complete repudi
ation in that year. On this basis, the decision seems to be eminently
correct.

136 Communist Party of the United States v. Subversive Activities Control Board, 223

F.2d 531 (D.C. Cir. 1954).
137 24 U.S.L. Week 2134 (Fla. July 29, 1955).
13� Id. at 2135.
139 24 U.S.L. Week 2125 (N.M. Sept. 7, 1955).
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A notable point of distinction between the Schware case and the Sheiner
case is the fact that the former involves an application for admission to

the bar, the latter involves resistance to disbarment by one already a

member. Sheiner can be said to have a vested property interest in his
status as an attorney, while Schware has no such interest as a mere

applicant. In addition, the sole evidence of unfitness against Sheiner
was his invocation of the fifth amendment whereas Schware's record
evidenced a long-continued devotion to the communist party and its

ideology. Both opinions show a nice appreciation for the civil rights of
the individual.
The entry and exit from the country of our citizens is necessarily a

factor in the internal security of the nation. Free entry and exit will,
of course, facilitate the passage of classified information into unfriendly
hands. It is, therefore, imperative that those who would reveal national
secrets be prevented from leaving the country to achieve this purpose.
Recently one Max Shachtman was denied a passport by the State

Department on the ground of his admittedly close affiliation with an

organization listed as subversive and communistic by the Attorney Gen
eral. Mr. Shachtman sued to enjoin the Secretary of State from deny
ing him a passport on the stated ground.140 The district court dis
missed his complaint on the basis that passport issuance and denial is a

matter within the Secretary's discretion. The petitioner then appealed
to the Court of Appeals for the District of Columbia Circuit.
In the court of appeals, Shachtman sought a ruling that the ground

for denial was legally insufficient. This is a direct challenge to the
classic doctrine that the issuance of passports, being a political matter,
is entirely in the hands of the Executive Department and by delegation
in the Secretary of State. The court of appeals, without a dissenting
voice, held that the issuance of a passport is no longer a purely political
matter and that it now presents a justiciable issue cognizable in the
federal courts.
We do not suggest that a passport is no longer a political document, or that its

issuance is not allied to, and at times a part of, the conduct of foreign affairs,
[citation omitted] ; but only that it is not merely of this character. For it is now,
in addition, a document which is essential to the lawful departure of an American
citizen for Europe. . . . Now it is unlawful for a citizen to travel to Europe and
impossible to enter European countries without a passport. . . .

The denial of a passport accordingly causes a deprivation of liberty that a citi
zen otherwise would have. ... A restraint imposed by the Government of the

140 Shachtman v. Dulles, C.A. No. 1486-54, D.D.C., Aug. 2, 1954, rev'd, 225 F.2d 938
(D.C. Cir. 1955), 44 Georgetown LJ. 141.



216 The Georgetown Law Journal [Vol. 44: p. 179
United States upon his liberty, therefore, must conform with ... the Fifth Amend
ment ....

.... What is involved at the present stage is a question of substantive due
process�whether the refusal for the reason given . . . was arbitrary. If so, it is not
a valid foundation for the denial, for the Government may not arbitrarily restrain
the liberty of a citizen to travel to Europe. Discretionary power does not carry with
it the right to its arbitrary exercise. Otherwise the existence of the power itself
would encounter grave constitutional doubts.141

The case was remanded for proceedings not inconsistent with the
court's opinion. Thus an important aspect of internal security was

brought142 within the scope of the judicial process and made subject to
old-fashioned notions of due process.

On the same day, the Court of Appeals for the District of Columbia
Circuit handed down its opinion in Dulles v. Nathan.1*3 It was a short
document holding only that the case was dismissed for mootness. Dr.
Nathan had applied for a passport and when his application had been
pending for nearly 20 months, he sued for a declaratory judgment and
an injunction to force the Secretary of State to issue him a passport.
The district court ordered the Secretary to afford Nathan a prompt
hearing and, upon the Secretary's failure to comply, directed him to
issue a passport to Nathan. The Secretary appealed and, after a stay,
denied a passport "on the basis of the present file, including the classi
fied investigative record, of Dr. Otto Nathan . . . ,"144
The Court of Appeals for the District of Columbia Circuit promptly

issued an order reciting in part:
"* * * whereas it appears that the appellee applied for a passport some two and

a half years ago and was never accorded an evidentiary hearing or confronted with
the evidence, if any, which led to the denial of a passport;
"It is Ordered by the Court that the said order of the District Court entered

June 1, 19SS, be, and it hereby is, stayed until further order of this court, Provided,
However,
"(l)That the Department of State accord a quasi judicial hearing on the ap

pellee's application for a passport with opportunity provided to the government and
to the appellee to offer evidence, such hearing to be commenced on or before Tues

day, June 7, and to be concluded within three days unless this Court upon applica
tion extends the time;
"(2) That the hearing officer or officers render a report and recommendation,

141 Shachtman v. Dulles, 225 F.2d 938, 940-41 (D.C. Cir. 19SS). (Emphasis added.)
142 The matter seems to be settled since the Clerk of the Supreme Court has no record

of further proceeding in that Court and the time for filing there has elapsed.
143 Dulles v. Nathan, 225 F.2d 29 (D.C. Cir. 1955).
144 Id. at 30. (Emphasis added.)
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based on the record of such hearing, within five days after the conclusion of the

hearing;
"(3) That the appellee be immediately furnished with a copy of such report and

recommendation, and be allowed three days within which to file objections thereto

with the Department of State;
"(4) That within ten days after the rendition of such report and recommenda

tion, action be taken by the Department of State, either granting or denying a

passport, and a statement of such action be immediately furnished to appellee and
to this Court;
"(5) That if a passport is denied, the State Department immediately either

(a) inform this Court and the appellee with particularity of the reasons for such
denial or (b) show cause to this Court with particularity for any failure to supply
such reasons.

"After final action by the Department of State this Court will consider what
further action on its part, if any, is necessary."145

Shortly thereafter, the Secretary issued the passport and the court

dismissed his appeal for mootness. It seems that this federal court of

appeals has a lively interest in procedural due process in addition to the
concern they expressed for substantive due process in the Shachtman
case.146
On November 10, 1955, the same court of appeals had an opportunity

to consider directly a particularly confused example of security proce
dures. Mrs. Evelyn P. Burrell, a typist in the Department of the Army,
found herself simultaneously involved in a Civil Service Commission loy
alty proceeding and an Army security proceeding.147 She was afforded a

hearing in both cases, the upshot of which was that the Civil Service
Commission found her loyal but dismissed her on other grounds, and
the Army then wrote her a letter stating that "no further action on the

security case will be taken and it is considered closed."1** Mrs. Burrell
then sued various government officials and members of the loyalty
boards, praying for a declaration that she was improperly suspended
and removed from her position and asking for an order directing re

instatement and back pay. The district court granted summary judg
ment in favor of the Government,149 and Mrs. Burrell appealed.
The court of appeals took a good, long look at the details of the

various procedures which resulted in the appellant's dismissal. The

145 Id. at 30-31.
146 See note 141 supra. This interest seems also to have infected the district court.

Boudin v. Dulles, 24 U.S.L. Week 2231 (DD.C, Nov. 22, 1955).
14? Burrell v. Martin, No. 12376, U.S. App. D.C, Nov. 10, 19SS, at 1-3.
148 Id. at S-6.
14� Id. at 6.
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court then declared her removal from her position by the Civil
Service Commission invalid and for all practical purposes reopened the
Army security case.150 There is no question about the court's concern

with the procedural aspects of loyalty-security proceedings in this case.

A similar inclination to examine the procedures which lead to dis
missals for security reasons has been expressed in the Ninth Circuit.
This case involved the denial of clearance to certain merchant seamen
by the Coast Guard thereby rendering such seamen entirely ineligible
for employment. The plaintiffs raised the issues of procedural and sub
stantive due process and the court met these issues squarely.
The regulations as enforced and carried out by the Coast Guard operated to deny

the plaintiffs due process of law and in consequence they are entitled to an injunc
tion against the further enforcement of those regulations and of any acts on the

part of the defendants pursuant thereto which will operate or tend to deprive
plaintiffs of their employment as seamen upon merchant vessels. In so deciding we

have no occasion to hold whether in subsequent attempts to carry out the objectives
of the merchant seamen screening program regulations might be adopted which in
some degree qualify the ordinary right to confrontation and cross-examination of
informers. It is sufficient to say that as framed and operated these regulations fall
short of furnishing the minimum requirements of due process in respect to notice
and opportunity to be heard.151

The case is more fully discussed in another part of this Journal and
no further elaboration will be attempted here.152 Suffice it to say that
the type of regulation held invalid here is essential to the very exist
ence of the present federal internal security program. The dissenting
judge pointed out the crux of the problem when he said: "The Supreme
Court had opportunity in Peters v. Hobby, 349 U.S. 331, to determine
the constitutional issue which this case presents, but it chose not to do

so."153 He would leave the constitutional question to the Supreme Court.
If this case is taken to the Supreme Court, it will squarely present the
constitutionality of the procedures regularly employed in the various
federal security programs.154

Summary

The year 1955 has seen many changes in the broad panorama of

national internal security. These changes have not been entirely in one

150 Id. at 14.
151 Parker v. Lester, BNA, Government Security and Loyalty 51:219, 51:231 (9th Cir.

1955). (Original footnote number deleted.)
152 44 Georgetown LJ. 326 (1955).
153 See note 151 supra. (Dissenting opinion.)
15* As of November 29, 1955, no petition for certiorari had been filed in this case. Of

course, the respondents still have ample time to file such a petition.
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direction; rather, there has been a shifting between the poles of increas

ing severity on one hand and increasing leniency on the other.

The Executive Department is primarily responsible for maintaining
internal security, and, as might be expected, it has shown an over-all

tendency to enforce strict regulations and extend their application. This
is especially apparent in the Industrial Personnel Security Review

Regulation. Very recently, however, the Executive has made a few re

luctant moves in the direction of procedural leniency.155
A dichotomy is apparent in the legislative branch of the federal gov

ernment. The Butler Bill is obviously an endorsement of the security
status quo. The act establishing a commission to reassess the entire

security problem even more strongly suggests that all is not well in the

present status. This latter measure offers a genuine promise of even

tually producing a sensible security program satisfactory to the majority
of Americans. It is a hopeful sign that we are ready to substitute com

mon sense for hysteria when taking steps to make the nation secure.

By far the most startling developments were produced in our courts.

The judiciary has shown an increasing willingness to examine the sub
stantive and procedural aspects of internal security, coupled with a

mounting awareness of the importance of individual rights. Our courts
have begun to draw a line between the interest of the nation and the
interest of the individual. This is the biggest single task in the entire
project of working out a democratic, American, internal-security system.
There is uncertain evidence in the press and in the market-place that

these changes have had a popular effect. We are gradually becoming
better informed concerning security matters. With this information has
come a spirit of inquiry into the fairness or unfairness of these matters.

In this paper we have attempted to describe these events of 1955. We
have concluded that the present security system is susceptible to many
abuses and that although such abuses are relatively infrequent, they do
exist in substantial numbers.156 Consequently, we further have con

cluded that those who administer the present program in its present
form cannot be trusted to protect individual rights, to properly balance

155 Sevareid, Yes, You Can Buck the System, The Washington Post and Times Herald,
Nov. 27, 1955, p. E-S.

156 From May 28, 1953, through June 30, 1955, some 3,586 persons were listed as

fired under the present administration's security program. It has now been revealed by a

senate subcommittee that actually only 342 of these federal employees were terminated
under Exec. Order No. 10450 (loyalty-security). The Evening Star (Washington), Dec. 1,
1955, p. 1, col. 5; The Washington Post and Times Herald, Dec. 2, 1955, p. 1, col. 6.
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the national interest against the individual interest. Security officers
tend to be security-minded to the exclusion of all else. They have been
trained that way, and the system, from the classification of material
to the security hearing, is consciously designed to keep them that way.
These are our conclusions; we invite the reader to draw his own.

A plea for tolerance, for broadmindedness, for a realistic appraisal of
national security versus individual rights is, today, all too often taken
as the raving of a misguided liberal. We submit that common sense

dictates such a course and common sense is the cornerstone of con

servatism.



PROPOSED FEDERAL HIGHWAY LEGISLATION
IN 1955

A Case Study in the Legislative Process

John M. Martin, Jr.*

T\efeat of proposed major federal highway legislation in the first ses-
sion of the 84th Congress was in large measure due to the inability

of the Congress to reach agreement on a method of financing the pro
posed program. Viewed in retrospect, it is not surprising that agreement
on financing was not achieved, and that the program was enmeshed in
heated controversy and partisan political maneuvering. Power over the

"purse strings" is one of the few broad areas of control over the execu

tive branch available to the Congress. The public-policy issues involved
were of the first magnitude. Further, the dispute in the Congress over

financing a highway program reflected deep-seated disagreement on the
same subject within many of the organizations and user groups having
an interest in such legislation, surface manifestations to the contrary
notwithstanding. Moreover, the enormous size and scope of the pro
posed program made it unique in the area of domestic legislation and

emphasized the basic financing difficulties.
The method of financing recommended by the Eisenhower administra

tion, consisting essentially of the issuance of unguaranteed bonds outside
the federal debt limit, was, to a large extent, the rock upon which the
whole venture foundered in the first session. It appears it was a method
of financing unprecedented on the federal level. It was an unsound and
inequitable approach, and was very properly rejected by both the Sen
ate and House of Representatives. A much sounder pay-as-you-go
approach, recommended by the House Public Works Committee, was

also rejected by the House of Representatives. This was due in large
measure to tremendous pressure brought to bear by the trucking, oil,
rubber, and allied interests. Those interests would benefit greatly by
an expanded federal highway program, but also would have been affected
by the proposed tax increases in the pay-as-you-go proposal.
It is reasonable to anticipate a continuation of this debate in the sec

ond session, irrespective of how fervently it may be hoped that the
* A.B., University of Tennessee; A.M., Johns Hopkins University; LL.B., University

of Tennessee; Legislative Counsel, American Automobile Association. The opinions ex

pressed herein are the sole responsibility of the author and do not necessarily reflect the
views or position of the AAA, its officials, or affiliated clubs.
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matter be compromised quickly, because major federal highway legisla
tion is urgently necessary. It heads the list of "must" bills. Pressure for
passage is mounting,1 the dispute over financing has not been solved,
and the whole matter now remains for consideration during a presiden
tial election year.
The history of this proposed legislation during the first session of the

84th Congress provides especially illuminating materials for a case

study of the legislative process in action. An over-all picture of this
legislative history may provide a useful point of departure for further
detailed study of individual issues.
It is something more than the ordinary story of legislation. The very

size of the total proposed program makes it unique. It contemplated the
expenditure by the federal government of at least twenty-five billion
dollars on the "National System of Interstate Highways" within a period
of ten to thirteen years, plus additional amounts on other categories of
federal-aid highways, running to as much as some eleven billion dollars
in one of the proposals.2 It would constitute, if enacted, the single
largest domestic peacetime construction project ever seriously contem

plated in the United States.

Furthermore, inherent in the program are economic, engineering, legal,
and political problems of considerable scope and impact. Unlike the

average legislative proposal, which may involve at most one or two

major public-policy issues, highway legislation in the first session em

bodied a number of highly important major policy issues in addition
to that of financing. For example, the scope, direction, and primary em

phasis of the program may well have ramifications for years on federal-
state relationships, and on state and local financing and construction
activities. Provisions relating to the method of "allocation" of funds,
labor wages and hours, and utility reimbursement likewise involve

policy issues of a high order.

Moreover, from a purely procedural point of view, and in relation to

1 For example, Allen C. Thompson, President, American Municipal Association, wrote

President Eisenhower under date of September 7, 19SS, petitioning "for the earliest possi
ble action on a problem of grave national concern." Included was a summary of a survey

made by the Association on the effects of failure of Congress to act on highway legisla
tion in 1955, which stated in part: "Replies to the AMA query show that in the 85 cities

replying, representing 38 states and the District of Columbia, 129 projects totaling an

estimated $5,500,000,000 are or will be adversely affected by the absence of a national

highway program." American Municipal Association, No Outlet�What the Lack of a

National Highway Program Means to American Cities (1955).
2 S. 1160 and H.R. 7474, 84th Cong., 1st Sess. (1955).
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the power aspects of rules of the Senate and House of Representatives,
several of the proposals, which contained a combination of authorizing
and appropriation provisions and authorizing and revenue provisions,
presented interesting problems.
Finally, there are to be found in this legislative history many exam

ples and illustrations of such important considerations as improper
"technique" in the presentation of a major program to the Congress and
the impact of pressures on the course of public policy.
In view of the foregoing considerations, it is obvious that severe limits

must be imposed with respect to an article on the subject. The purpose
of this article is twofold: first, to present an over-all view of the history
of this proposed legislation in the first session, pointing very generally
to certain of the basic issues and points of decision (Parts I, II, and

III); and second, to discuss the merits of the financing plan advanced

by the administration, as constituting the single most important issue
during the first session (Part IV). There is no intention here to attempt
either a detailed history of the proposed legislation or a discussion of
all of the major issues. This should be clearly understood at the outset.

I

Background

A few very basic facts about our total highway network may provide
helpful perspective. We have approximately 3,348,000 miles of streets
and highways in the United States.3 There are various ways in which
this total mileage ordinarily is classified into categories for purposes of

study. One is the total amount of "urban" mileage and the total amount
of "rural" mileage; another is by type of highway "system" involved.
Both of these methods can be helpful in explaining fundamental prob
lems, but in particular an understanding of the classification into "sys
tems" is basic. There are a number of different highway systems, in
cluding federal-aid, state, county, township, and other classifications
based on the responsibility of the various political jurisdictions in the
particular network involved.
Of the various highway systems, the federal-aid system is of greatest

importance to this discussion. It comprises some 720,000 of the 3,348,-
000 miles of our total network.4 The federal-aid system in turn is

3 The President's Advisory Committee on a National Highway Program, A Ten-Year
National Highway Program, pt. II, at 4 (19SS) ; hereinafter cited as the Clay Committee
Report. It was also published in H.R. Doc. No. 93, 84th Cong., 1st Sess., Ill (1955).

4 Id. at 5-7.
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divided generally into three broad categories of roads: (1) the federal-
aid primary system, which as of July 1, 1954, consisted of approximately
234,000 miles, connecting all principal cities, county seats, industrial
areas, and other "traffic generating" areas; (2) the federal-aid sec

ondary system, generally called the farm-to-market system, which as

of July 1, 1954, totaled 483,000 miles of important feeder roads; and
(3) the National System of Interstate Highways.5 This third category
was first authorized in 1944 as a special network of 40,000 miles gen
erally superimposed on the primary system and connects 90 per cent of
all cities over 50,000 population and 42 state capitals.6 The Interstate
System "carries more than a seventh of all traffic, one-fifth of the rural
traffic, serves 65 percent of the urban, and 45 percent of the rural popu
lation, and is the key network from the standpoint of federal interest in
productivity and national defense."7
It should also be recalled that while there has always been a federal

interest in public roads, the federal government did not contribute any
substantial sums for road-building purposes until after enactment of the
Federal-Aid Road Act in 1916, and actually not until the period of
the 1920's.8 That act has been amended and supplemented from time to
time until, in the largest authorization to date, the Federal-Aid Road
Act of 1954 provided for expenditures by the federal government, on a

matching basis by the states, of some $875,000,000 per year for the
fiscal years 1956 and 195 7.9

Our Highway Problem: Basic Facts

We are living in a highly mechanized society, the result of a revolu
tion which has taken place since introduction of the motor car in 1893.

Our highways, the major arteries of commerce, are now suffering from
various degrees of arterial occlusion. "As of now, 61 million motor vehi
cles are in use in the United States�enough, if joined bumper to

bumper, to reach from here to the moon."10 It has been estimated by
5 Ibid. Another category, omitted above in the interest of clarity, consists of so-called

"urban extension" of the primary system.
6 Id. at 7.
7 Ibid.
8 See Report of the Commission on Intergovernmental Relations 212-15 (1955); see

also A Study Committee Report on Federal Aid to Highways Submitted to the Commis

sion on Intergovernmental Relations (1955).
9 Act of May 6, 1954, c. 181, 68 Stat. 70.
10 Address by A. E. Johnson, Executive Secretary, American Association of State High

way Officials, AAA Annual Meeting, Sept. 21, 1955. See also Automobile Manufacturers

Association, Automobile Facts and Figures 21 (35th ed. 1955).
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competent authorities that the number will be not less than 81,000,000
registered vehicles by 1965. 11 Our crucial problem is congestion on

densely traveled but vital roads.

What are the underlying causes for this situation? These may be
summarized briefly as follows: Obsolescence due to increased speeds,
greater traffic weight, greater vehicle weight, heavier axle loads, and

greater traffic density; failure to step up the rate of capital improve
ments since 1936; the decision to discontinue major highway construc

tion during World War II, plus heavy damage to the system during
that time due to much heavier loads; loss of buying power of the dollar
due to inflation; and other factors, such as piecemeal construction and
failure to adopt a long-range comprehensive plan.12
Origin and Genesis of the Legislation
It is always difficult to fix a point in time as the true origin of a

major legislative program. As has been remarked, "A major policy
bill does not burst like a mature Athena from the head of Zeus."13
For many years a tremendous amount of thought and planning has been
devoted to highways by such governmental agencies as the Bureau of
Public Roads, Department of Commerce, and the various state high
way departments, and by many respected outside organizations such
as the American Automobile Association, the Association of State High
way Officials, and others.14 To informed persons in the highway field,
therefore, our road needs are an old story and many years of work
have been devoted to impressing the importance of the matter on Con
gress and the public.
As a purely artificial point of origin, the message of President Eisen

hower, prepared for delivery before the Governors' Conference at Bol
ton Landing, New York, on July 1, 1954, and which was delivered
by Vice-President Nixon, may be selected.15 That message pointed out
in dramatic terms the problem facing the country, and called for a

11 Clay Committee Report 8.
12 Address by A. E. Johnson, supra note 10. See also Clay Committee Report 10.
13 Bailey, Congress Makes a Law: The Story Behind the Employment Act of 1946,

at 37 (19S0).
14 For a brief summary of the statutory background of the National System of Inter

state Highways, see statement submitted by C. D. Curtiss, Commissioner of Public Roads,
in Hearings Before the Subcommittee on Public Roads of the Senate Committee on

Public Works, on S. 1048, S. 1072, S. 1160, and S. 1S73, 84th Cong., 1st Sess. 60-63
(19SS).

15 See Clay Committee Report 1.
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"grand plan" for a properly articulated highway system that would
solve the problems. The President's message received widespread pub
licity. The Governors' Conference responded by authorizing an immedi
ate study and report. A seven-man special Highway Committee was

appointed, consisting of Governors Kohler, of Wisconsin; Lausche, of
Ohio; Pyle, of Arizona; Lodge, of Connecticut; Wetherby, of Ken
tucky; Patterson, of Oregon; and Shivers, of Texas.16 Governor Ken-

non, of Louisiana, chairman of the Conference, served as an ex officio
member of the Committee17 and, it is understood, was a key man in
later stages of the program in the Congress.
In addition to the Highway Committee of the Governors' Confer

ence, an "interagency" group was appointed inside the federal govern
ment to consider the highway problem from the standpoint of the fed
eral government's interest, including the matter of financing.18
Further, on September 7, 1954, the White House announced appoint

ment of the President's Advisory Committee on a National Highway
Program, generally known as the "Clay Committee." General Lucius

Clay, retired, Chairman of the Board of Continental Can Company, was
appointed chairman of the five-member group. This Committee was re

quested to study the problem and report on it, working with the Special
Highway Committee of the Governors' Conference and the Interagency
Committee.19
The Clay Committee labored on the problem throughout the fall, as

did the other two groups. Close liaison was maintained among the three

groups. The Clay Committee drew on recommendations from the report
of the Governors' Highway Committee, submitted on December 3,
1954,20 and on a variety of other sources, including the Bureau of
Public Roads, and recommendations from some twenty-two organiza
tions made at hearings on October 7 and 8, 1954. In addition, the
Committee received advice from several expert consultants from leading
organizations in the highway field.21

During this period, due to activity of these groups and many or

ganizations interested in the matter, the spotlight of publicity was

thrown on the deplorable state of our roads and streets. The report of

16 Id. at 2.
" Ibid.
is Ibid.
19 Ibid.
20 Ibid.
21 Id. at iii.
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the Clay Committee was awaited with keen interest and was released
in early January 1955. Release of the Clay Report was followed by
immediate and strong adverse reaction from several quarters on two of

its recommendations: reimbursement of states for toll roads, existing
and planned, and financing in general.22
Of course, one of the most crucial and difficult problems faced by

the Clay group was devising a method of paying for the roads. Financ

ing of any major federal program always involves difficult problems, but
in the case of highways there exist, in addition to the usual problems,
considerations of federal-state relations in the vitally important area of
revenue sources and a traditional hostility on the part of affected indus

try groups to federal occupation of the gasoline-tax field, even to the

degree now existing. Moreover, the extent to which any advisory group,
on a problem of this kind, may be restricted or confined in searching
for a solution is of course important. In this connection it has been

charged, and denied, that the Clay Committee began its work with two

highly significant limitations placed upon it: (1) that the plan could
not call for more taxes by the federal government; and (2) if borrow
ing were recommended, that it must not be included within the federal
debt limit.23 General Clay himself, at a United States Chamber of Com
merce symposium, held shortly after release of the Committee's report,
is reported as saying "We want to avoid a higher debt limit, further
taxes, or greater deficit."24 If an advisory group is so confined, how
can it give due regard to fundamental considerations of fiscal sound
ness and equity?
The Clay Committee Report presented the first comprehensive pic

ture of our highway needs and the cost of bringing our total network
up to date.25 The Committee thus rendered an outstanding service in

affording a means through which the extent of the total problem could
be dramatically presented to the public. This public service should not

22 For example, as to toll-road reimbursement, see address by K. B. Rykken, Special
Assistant to the Executive Vice-President, AAA, United States Chamber of Commerce Sym
posium, Jan. 13-14, 1955; Chamber of Commerce of the United States, Better Roads For
Our Growing Nation 15 (1955). See also comments of others participating in this dis
cussion.

23 See address by Representative Brady Gentry, AAA Annual Meeting, Sept. 21, 1955.
See also remarks of Representative Wright Patman of Texas, 101 Cong. Rec. 10093-94
(daily ed. July 27, 1955).
24 Chamber of Commerce of the United States, Better Roads for Our Growing Na

tion 2 (1955).
25 Clay Committee Report 13-18.
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be minimized. It also recommended, however, a financing plan which
aroused widespread controversy. Of this plan, the Committee's letter
of transmittal said, inter alia: "It will achieve our objective while
entailing no increase in either the Federal tax rates on these items
[gasoline and lubricating oils] or the national debt limit."26
Several of the more important findings and recommendations were:

2. Total construction needs of all highway systems during the next 10 years are

estimated at $101 billion, including completion to modern standards of the 37,600
miles of the presently designated National System of Interstate Highways. The
present program if continued unchanged would make available for highways during
that period approximately $47 billion, leaving a gap of $54 billion.

4. The interstate network is preponderantly national in scope and function.
Modernization of the presently designated system in 10 years, together with the
most necessary urban connecting arterials, is estimated to cost $27 billion. It is
recommended that State and local participation be $2 billion of this amount, which
would continue the present responsibility of the States for this system.

5. Since roads are a capital asset, it is recommended that the Federal share of
interstate construction be financed by bonds to be issued by a Federal Highway
Corporation created for this purpose by the Congress. The cost of the interstate

system improvement, together with the total authorized funds under the regular
Federal-aid highway program to the States, would approximate the revenues which
the Federal Government will derive from the motor vehicle fuel and lubricating oil
taxes projected at the present rates.

6. The Federal Highway Corporation should have a Board of Directors to be

composed of three citizens appointed by the President and confirmed by the Senate
with the Secretaries of Treasury and Commerce as ex officio members .... The
Board of the Corporation should be responsible for the development of financial

policy. . . .

7. Toll roads built to acceptable standards and meeting other requirements of
the Corporation may be included as segments of the interstate system. . . .

8. Appropriate credit should be given to those States in which adequate sections
of the interstate system have been constructed by State or toll financing provided
the funds thus made available are used for further highway improvements. More

over, States that elect to build further toll road sections of the interstate system
should be reimbursed for all costs other than financing, provided such funds are

used for further highway improvement. Obviously, these funds would become
available only after all other Federal funds had been matched as required by law.

9. It is recommended that traditional Federal aid to the States be continued in
the amounts authorized by the Congress in 1954 ... .27

At this point, a word should be said about the "$101 billion" con

struction needs. This figure was misunderstood by many people from

the very beginning, and continued to be misunderstood and misused by
26 Id. at iii. (Emphasis added.)
27 Id. at v-vi.
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newspapers, members of Congress, and others throughout the whole
session. The $101 billion figure represented a dollar estimate of total
federal-state-local needs over a ten-year period. Of this, if present pro
grams continue, $47 billion would normally be spent, leaving $54
billion to be made up by new, additional programs. The federal recom
mended share was for the Interstate System, amounting to $25 billion
of the $47 billion. Thus there was never any "$101 billion program"
at the federal level either contemplated or recommended.

II

Consideration in the Senate
Introduction

The introductory phase of highway legislation in the Senate may aptly
be termed an example of faulty legislative "technique" in the presenta
tion of a major program to Congress. The manner in which any major
proposed program is launched may have an influence on the ultimate
success or failure of the legislative effort. Far-reaching repercussions
often result from faulty legislative "technique," lack of due regard for
certain basic "rules of the game," or unwillingness to solicit and seri
ously regard advice from influential legislators. This is by no means to

assert that substantive issues do not ultimately control the outcome, but
it is to emphasize that any realistic picture of the legislative process
must include some appraisal of other factors. And let there be no

misunderstanding here: the administration financing proposal was

fought out on the merits, but the circumstances attendant upon original
presentation of the total program in the Senate did not appear con

ducive to a favorable atmosphere at the outset.

The widespread publicity attending the release of the Clay Commit
tee Report set the stage for the launching of the administration pro
gram in the Congress when it convened on January 3, 1955, and gen
erated great interest in what might be said by the President in his
State of the Union Message on January 6, 1955. This message, as it
turned out, did not disclose the specific recommendations which the
President would make. He said that "a modern highway system is essen

tial to meet the needs of our growing population, our expanding economy
and our national security" and promised a special message to the Con
gress on the subject in the near future.28 The date was understood to
be January 27. Thus interest was immediately focused on that date.

28 101 Cong. Rec. 124 (19SS).
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The President's Budget Message, delivered on January 17, did not give
further clues as to the administration's detailed plans on highways.29
At this point a series of events began which are significant. The

President's message on highways was not delivered on January 27, as

expected. It was said the full White House staff was devoting substan
tially all its time to the crisis over Formosa. It was also rather widely
rumored that there was high level disagreement as to how closely the
President's recommendations should follow those set forth in the Clay
Committee Report. In the meantime, the congressional committees
had been organized, and appointment of the Senate and House Public
Roads Subcommittees proceeded. In both the Senate and House, the Pub
lic Works Committees have jurisdiction over highways and federal-aid,
and these two groups normally function through their Public Roads
Subcommittees. The Chairman of the Roads Subcommittee in the Sen
ate was Senator Albert Gore (D., Tenn.); in the House, the Roads
Subcommittee Chairman was Representative George H. Fallon (D.,
Md.).30
Actually, it was not until Washington's Birthday, February 22, 19SS,

that the President sent his special message on highways to the Congress
�a delay of nearly a month after the date first specified for it, and
over a month and a half after his State of the Union Message.31 By
that time, Senator Gore had introduced a bill of his own on the subject,
S. 1048,32 on February 11; and he had announced on February 14 that

hearings would begin by the Senate Roads Subcommittee on his bill on

February 21. The Subcommittee, very probably, had tired of the delay
in obtaining the administration's recommendations. Witnesses had been

notified, and indeed on the scheduled date the hearings did begin�
with no administration bill in the hopper. On the first day of the hear

ing, Senator Gore said, "At the time I announced the hearing I fully
expected that the administration proposal would be before the committee
at this time. It has not yet been presented but I understand it will be

shortly."33 He also placed in the record a letter he had written to Sec

retary of Commerce Sinclair Weeks on February 14, 1955, inviting him

29 H.R. Doc. No. 16, 84th Cong., 1st Sess. (1955), at m9.
30 For a list of members of Senate Subcommittee on Public Roads, see Hearings, supra

note 14, at ii; for members of House Subcommittee on Roads, see Hearings Before the

House Committee on Public Works on H.R. 4260 and H.R. 7072, 84th Cong., 1st Sess., pt. 2,
at ii (1955).

31 101 Cong. Rec. 1606 (daily ed. Feb. 22, 1955).
32 S. 1048, 84th Cong., 1st Sess. �� 1-6 (1955).
33 Hearings, supra note 14, at 25.
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to be the first witness,34 along with the reply of the Secretary, dated

February 16, 1955, saying he could not be present, but would send
Mr. F. V. du Pont, former Commissioner of Public Roads and at the
time serving as Special Assistant to the Secretary, and Mr. C. D. Cur-

tiss, the incumbent Commissioner of Public Roads.35 Despite all the

widespread publicity about highways since release of the Clay Report,
these two able and experienced gentlemen were in the very difficult

position of not being permitted to comment officially to the Committee
at the first hearing on what the administration program would

be, or on the bill introduced by Senator Gore, S. 1048, in any
detailed fashion, or on the contents of the Clay Committee Report.
This, of course, placed the Department of Commerce and the adminis
tration in a very unfavorable light. Mr. du Pont was able to state, how
ever, that a White House conference had been set up for that after
noon at which time the administration program would be revealed.36
Mr. du Pont could not comment on it, because "As a result of those
discussions there may be modifications."37 In response to Senator Neu-

berger's (D., Ore.) questions on toll road recommendations of the Clay
Committee, Mr. du Pont could not express his views because the matter

might "not even be in the legislation."38
In addition to the embarrassment over having no administration posi

tion to present to the Subcommittee, another development added to

the general feeling of dissatisfaction over the manner in which this mat

ter was being handled. In 1954, at the time of consideration of the
Federal-Aid Road Act of that year, the House and Senate Public Roads
Subcommittees had requested certain information from the Bureau of
Public Roads, Department of Commerce, on several matters of consid
erable importance, and had written into the act a specific directive to

the Secretary of Commerce to make studies and submit a report to the

Congress by February 1, 1955. Three subjects were involved: problems
posed by relocation and reconstruction of public utility services result

ing from highway improvement;39 a draft of a bill to recodify existing
highway legislation, with recommendations for changes;40 and a "com-

34 Id. at 28.
35 Id. at 25-26.
36 Id. at 42.
37 Ibid.
38 Id. at 45. See also remarks of Senator Thurmond, id. at 42; and Senator Neuberger,

id. at 45.
39 Federal-Aid Highway Act of 1954, c. 181 � 11, 68 Stat. 74.
40 Id. at � 12.
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prehensive study of all phases of highway financing, including ... the
progress and feasibility of toll roads . . . ."41
During the spring of 1954, the Senate and House Public Roads Sub

committees under the chairmanship of Senator Francis Case (R., S. D.)
and Representative Harry McGregor (R., Ohio) respectively, had con

ducted extensive hearings on the federal-aid highway program and had

developed much useful information relative to problems connected there
with. In addition to the information which was developed at those

hearings, however, it was evident that much additional data was needed

by both the Congress and the Bureau of Public Roads for intelligent
decision on certain problems. Thus, sections 11, 12, and 13, of the act

of 1954 had been included to provide for collection of this additional
data.
At the time the instant hearings began, the Secretary of Commerce

had submitted only one of the three reports required by the act�the
recodification study.42 The other two studies had not been submitted to

the Senate or House. The Secretary of Commerce had written, it de

veloped, to the Vice-President and the Speaker of the House on Janu
ary 31, 1955, to request an extension of time. Secretary Weeks' letter
to Senator Gore explained that "as soon as it became apparent that
it would not be possible to complete the reports within the time desig
nated by the . . . Act . . . requests for extensions of time were submit
ted . . . ,"43 However, it appeared odd, to say the least, that it had not be
come apparent to the Secretary until one day before the deadline, a fact
which was not lost on the members of the Senate Subcommittee. A con

siderable amount of discussion over this failure to comply with the
1954 act ensued on the first day of the hearings.44 Senator Case, of
South Dakota, indicated he had been largely responsible for the statu

tory directive on total highway needs. It was obvious that the members
of the Subcommittee did not view the matter with approbation, especially
since much of the basic information collected by the Department, in
response to the directive on highway needs and financing, had been
made available to the Clay Committee during the fall of 1954 and to

the staff of the Governors' Conference Highway Committee. The sub-

41 Id. at � 13, 68 Stat. 75.
42 Section 12 required this study to be filed by December 31, 1954. It was filed on

December 30, 1954. See statement of C. D. Curtiss before House Committee on Public

Works on February 16, 1955, on H.R, 234, 84th Cong., 1st Sess. (1955).
43 Hearings, supra note 14, at 26.
� id. at 26-34.
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committee members evidently felt, and with apparent justification, that
certain executive branch personnel must have deemed it somewhat un

necessary to respond with any degree of alacrity to a request of Con
gress on a matter which Congress had originated and indeed directed

by specific statutory provisions in 1954.
A further development at the first day's hearing should be reported

here. Senator Gore in his opening remarks explained, "Heretofore the
federal-aid highway bills have never been regarded as political. I sure
ly hope that they never will be so regarded."45 Senator Case agreed,
but remarked that it had been said to him that the delay in the reports
"has been followed by the introduction of a bill which tended to throw
the whole question of highway development into politics."46 He thought
that an unfair charge, adding, "But you do have a situation where the
delay in the presentation of these reports, for whatever reason it may
have been, has made it possible to introduce another bill here. We are

starting hearings on that bill before we have hearings on the recom

mendations which the President may make. . . . Unfortunately in some

quarters it is getting a political interpretation."47 Other members com

mented on it in somewhat similar vein. Senator McNamara (D., Mich.)
was more pointed: "I want to comment on the business of politics in
the road program. I think it is a little late to talk about keeping politics
out of it. I know that in my campaign the chairman of the Republican
Policy Committee, who happened to be my opponent, made this his
No. 1 point in the campaign. I do not know how you can make it non-
political at this point."48 Thus the first day of hearings developed no

information as to precisely what could be expected with respect to ad
ministration recommendations, but it did significantly evidence an at

mosphere of political maneuvering and a feeling on the part of senators
that the Congress was to be handed a "bill of goods" to enact, without
having had the benefit of prior consultation as to its contents.
The President's Special Message on Highways was delivered on Feb

ruary 2 2,49 and on the same date bills were dropped in the hopper in
both the Senate and the House designed to carry out the program
recommended by the administration. Senator Case, of South Dakota,
introduced the Senate bill, S. 1160,50 on behalf of Senator Martin

45 Id. at 25.
4� Id. at 34.
47 Ibid.
48 Ibid.
49 H.R. Doc. No. 93, 84th Cong., 1st Sess. (19SS).
50 S. 1160, 84th Cong., 1st Sess. �� 1-30S (19SS).
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(R., Pa.), with Senator Chavez (D., N. M.) and himself as co-sponsors.
He was very careful to explain at the time of introduction that it was

being introduced in order to get the administration's proposals before
the Congress. "I do not think I can say, Mr. President," he was careful
to state, "that the bill expresses the personal views of any of the Sen
ators, because we have not had an opportunity to examine the proposal
in detail."51 He added that he was sure that the other two senators
had some ideas of their own on the subject, and he was certain that
he did. No detailed explanatory statement of the bill was placed in the
Record at the time; no lengthy speeches were made to elicit support
from senators.52
There was, of course, much publicity over the President's message.

For example, it received front-page headlines in the Washington news

papers, and in others throughout the country.53 As to financing, while
the President's message seemed somewhat less than a wholehearted en

dorsement of the Clay plan,54 the bills introduced did adopt it fully.
There was immediate adverse reaction from several senators. For ex

ample, Senator Harry Byrd (D., Va.) was quoted as saying it was "just
pure pork barrel" and that the "Administration is proposing deficit
spending and I don't know why."55
At the next day's hearings before the Subcommittee, during discus

sion of one aspect of the bill, Senator Gore, after informing a witness
what he thought a particular provision of the administration bill meant,
added that he certainly was not an authority on the bill, at which point
Senator Case of South Dakota, said: "I doubt that anybody is an au

thority on this bill yet, because I doubt that anybody has had an op
portunity to read it."56 Senator Gore replied that he had read it. Sen-
tor Case responded: "You have had that advantage over some of the
rest of us."57
These comments cast further light on what was evidently the com

plete failure of the administration to consult, in a genuine manner, with
influential members of the Senate on the program which it expected

51 101 Cong. Rec. 1600 (daily ed. Feb. 22, 1955). See also remarks of Senator

Chavez, ibid.
52 Ibid.
53 See The Evening Star, Feb. 22, 1955, p. 1, col. 1.
54 See H.R. Doc. No. 93 , 84th Cong., 1st Sess. (1955) at VI; see also S. 1160 and

H.R. 4260, 84th Cong., 1st Sess. (1955).
55 The Evening Star, Feb. 23, 1955, p. 6, col. 4.
56 Hearings, supra note 14, at 87.
57 Ibid.
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them to espouse. Senator Case of South Dakota is the second ranking
Republican member of the Senate Public Works Committee and was

Chairman of the Senate Roads Subcommittee in the 83d Congress; he
has always taken much more than the usual interest in highway mat

ters. His knowledge of past highway legislation is comprehensive and

precise. It appears fairly clear on the record that the administration
did not so much as give him an opportunity to read the bill before he
was asked to introduce it, much less consult and advise with him on

its contents prior to submission. The administration may have had what
it considered to be good reasons for not consulting with ranking sen

ators on the matter; however, it seems clear they did not do so, and
thus blundered badly at the very outset in Congress. It is axiomatic
in politics that there must be consultation and advice with those
who are expected to help push a legislative program. It might
have been expected, after the previous difficulties which the administra
tion experienced in this respect with the Republican 83d Congress, that
a lesson in practical politics would have been learned. This evidently
was not the case.

The Committee Stage
The Roads Subcommittee of the Senate thus had before it, with Sen

ator Gore's bill, S. 1048, and the administration bill, S. 1160, two different
approaches to the problem, and it proceeded to the task of taking evi
dence from the many interested individuals and organizations.
The Gore Bill was in the pattern of the usual federal-aid highway

acts, but in its original form it did contemplate doubling the total
yearly federal authorizations, with the greatest increase for the Inter
state System, and extension of authorizations to cover a five-year instead
of the customary two-year period.58 Additionally, the so-called "match
ing formula" for part of the federal system was revised to provide for
a greater federal contribution on the Interstate System.59 The funds for
this increased program, as had been customary, would come from direct
appropriations through the regular appropriations procedure each year.
Few other extensive changes were contemplated in the original Gore
Bill. Senator Gore described his bill as a "balanced program" for all
portions of the federal-aid system.60 It may be observed that Senator

58 S. 1048, 84th Cong., 1st Sess. �� 1-2 (1955).
69 It proposed to raise the federal contribution from 60% to 66 2/3%.
60 This term was used repeatedly in the hearings, and subsequently on the floor of the

Senate, with respect to S. 1048.
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Gore was here following basic legislative strategy, i.e., taking an ap
proach which was likely to have the widest possible appeal to potential
supporters, and which sought to utilize the present "allocation for
mula," as between states, on which a degree of political equilibrium had
been reached over a period of years in the Congress.61
The administration bill, S. 1160, on the other hand, was patterned

after the Clay Committee's recommendations, and provided for the fol
lowing: a ten-year program for completion of the Interstate System
to high standards, adequate to carry the estimated traffic for two

decades, and creation of a Federal Highway Corporation, with authority
to issue $21 billion in bonds to the general public, outside the federal
debt limit and not guaranteed by the federal government. The bonds were

to be supported by all receipts from the 2-cent federal excise tax on gaso
line and diesel fuel over and above $622 million per year�the $622 mil
lion being the figure established for the regular federal-aid systems annu

ally during the lifetime of the outstanding bonds. The Corporation also
was to have authority to borrow up to $5 billion from the United States

Treasury. The bill included extensive provisions for acquisition of rights-
of-way and for based apportionments to the states on basis of needs, as
established by estimates from the states and approved by the Cor

poration; it further granted extensive powers to the Federal Highway
Corporation.62 In this latter respect, the Corporation would have been
authorized to sit as a "board of appeals" on matters in dispute between
the Bureau of Public Roads and state highway departments.
Obviously, these two bills, S. 1048 and S. 1160, differed tremendously

in approach and purpose. S. 1048 was a limited expansion of the pres
ent pattern of federal aid to highways; S. 1160 was a program calling
for expenditure, by the federal government, of $25 billion for comple
tion of the Interstate System over a ten-year period, at high standards
which supposedly would make it adequate for a 20-year period. Senate
bill 1048 was based on the traditional method of appropriation authoriza

tions; S. 1160 contemplated a unique and controversial method of financ

ing. S. 1048 contemplated increase in federal funds for all systems; S.
1160 contemplated completion of the Interstate System, but established
the figure for other systems at $622 million annually for up to 30 or more

years.
The Subcommittee conducted hearings from February 21 to April 15,

fli Federal-Aid Highway Act of 19S4, c. 181 �� 1-2, 68 Stat. 70.
82 See S. 1160, 84th Cong., 1st Sess. � 102(d) (195S).
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plus several additional days around the middle of April. About
a thousand pages of testimony were taken from some 85 witnesses,
representing 6 federal departments or agencies, 8 senators, several
members of the House, several governors and mayors and some 25 out

side organizations with particular interest in the highway field.83 To
a considerable extent, the issues explored by this Subcommittee were

those which were foremost during the balance of the first session.
During the course of the hearings, the major policy issues were ex

plored in considerable detail. No attempt will be made here to go into
the merits of these issues, but rather to indicate the areas of major
policy decision as disclosed by the testimony. The size and primary
emphasis of the program, the recommended method of financing the

program, the degree of federal-state participation, and the impact on

the economy appeared to be the foremost over-all policy considerations.
Some of the other issues concerned the reimbursement of utility com

panies for relocation costs due to highway improvement (utility groups
were deeply interested in this), the inclusion of the Davis-Bacon "pre
vailing wage" provision (which was a primary interest of labor groups),
an "allocation formula" for distributing funds as between states, the
placing of weight limits on heavy vehicles (trucking groups were opposed
to this).
The matter of primary emphasis and size appeared from the outset

as major problems for decision. Should the federal program be concen

trated exclusively on the Interstate System, or should it be a "balanced"

program for all federal systems? The administration witnesses, of

course, sought to support S. 1160, which was concerned with completion
of the Interstate System.64 Witnesses from outside organizations split
over this issue, but the weight of opinion was that by far the greatest
emphasis should be placed on the Interstate System, although several
sought to straddle the issue, when pressed closely by Senator Gore
and others.65
Financing, of course, occupied a considerable amount of the time of

the hearings. The issues were not explored as thoroughly in the Senate
group as was to be the case with the House group, but the administra-

63 Hearings, supra note 14.
64 See testimony of General Clay, Hearings, supra note 14, at 393-425; and Secretary

of Commerce Weeks, id. at 315-84, 455-86.
65 Hearings, supra note 14. See especially statements of Governors Kennon and Kohler,

id. at 249-76; Mayor Ben West, of Nashville, Tennessee, and other mayors, id. at 192-
243; Mr. George T. McCoy and other highway officials, id. at 155-78; Mr. Keith L.
Seegmiller, id. at 243-48; and Mr. George Riley, id. at 92-105.
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tion plan was carefully scrutinized throughout the proceedings. This
over-all financing problem consisted of several interrelated major issues,
such as credit financing or pay-as-you-go, the type of credit financing,
the federal gasoline tax and the theory of "linkage" on the federal level,
and the use of tolls and other sources of revenue. Many witnesses de
clined comment when pressed as to how the program should be financed.
As to credit financing or pay-as-you-go, there was no unanimity of

opinion. Where specific comment was made in formal statements, there
was strong support by several leading organizations for the administra
tion bill, but many witnesses were noncommital or said this question
was the responsibility of the Congress. It was during the close ques
tioning of witnesses that the deep-seated uncertainties within organiza
tions could be detected.
As to use of, and possible increase of, the federal gasoline tax,

and the theory of "linkage" on the federal level, comment was also
varied. This, of course, raised a very fundamental matter, since the
traditional position of the Governors' Conference and most of the user

groups concerned had always been that the federal gasoline tax should
be repealed, thus leaving that area of taxation to the states.86 However,
it was clear that a shift in position had taken place within several of
the leading organizations, based upon a realistic appraisal that the
federal government was in this tax field to stay. These organizations
felt it would be highly unrealistic to ask for repeal of this tax, with
out suggesting other sources of revenue, while at the same time asking
for a tremendously increased federal highway program.67
The use of tolls and other sources of revenue also brought attempts

to avoid comment, and when opinions were expressed, they were varied.68
Some witnesses seemed to concede that some form of tolls might have
to be used, if the money could not be found elsewhere. In this same

area, the reimbursement provisions in the administration bill for toll
roads elicited a great deal of discussion and considerable strong criti
cism.69
Viewing the hearings as a whole, particularly the responses to ques-

66 See, for example, Governor Kennon's testimony, Hearings, supra note 14, at 2SS;
and Mr. James J. Nance's testimony, id. at 492.

67 Hearings, supra note 14, at 492.
68 For example, there seemed to be no formal comment on this by the farm organiza

tions, the American Municipal Association, the Automobile Manufacturer's Association,
the Associated General Contractors, or the National Association of County Officials.

69 See, for example, the statement submitted by the AAA, Hearings, supra note 14,

at 893.



1956] Federal Highway Legislation 239

tions on financing, it is obvious that there were very deep-seated differ
ences within user groups as to financing. The matter was most clearly
brought in focus when questions were asked as to a financing method
other than one based solely on present revenues. Also, with respect to
the administration financing plan, Senator Gore consistently asked each
witness whether borrowing, if it were deemed necessary, should not be
at the lowest obtainable rate of interest.
The question of the degree of federal-state participation, or the for

mula for "matching," did bring a fairly strong consensus from the wit
nesses that the federal government should assume a "major responsi
bility" for the Interstate System, and there was some feeling that the
federal share on the other systems should also be increased.70 Pro
visions of the administration bill, in this respect, were widely supported.
A considerable amount of attention was devoted to the over-all impact

of a construction program of this size on the economy. This matter is
much too involved to discuss here. Suffice it to say that some members
of the Subcommittee and some witnesses expressed doubt that personnel
and material would be available to complete the task within a ten-

year period.
Finally, it should be mentioned that the administration bill, having

come under such heavy fire on financing, was generally conceded by
experienced observers to be completely dead, as to financing aspects. It
was said that administration managers themselves had given up real

hope of success in the Senate, and that efforts were being concentrated
on the House side, where it was hoped such efforts would meet with
more success. There had been the appearance of much support for the
administration program from some outside organizations, but the pro
ponents failed to give due consideration to the prerogatives of the legis
lative branch on these matters. For example, it was understood that
activities of certain of the governors were viewed with some skepticism.
Before the hearings ended, a further development of significance oc

curred. Senator Case introduced a bill on March 28, 1955, which con

tained some of the philosophy of each of the other two bills but
which also included much new material. This bill, S. 15 73,71 presented
a still different approach to the financing of a major federal program.
The bill would have increased federal-aid for all systems, but more im-

70 See, for example, testimony presented on behalf of the National Farmers Union,
Hearings, supra note 14, at 113-23. The great majority of witnesses approved the present
SO-SO matching basis for regular federal aid.

71 S. 1573, 84th Cong., 1st Sess. �� 1-406 (1955).
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portant, it would have provided for creation of a National Interstate
Right of Way Corporation, with extensive powers to acquire rights-of-
way, to grant easements, to construct, operate, and maintain certain
toll bridges and tunnels, and to provide for issuance of permit licenses
for motor vehicles weighing over 20,000 pounds72 (cost to range from
$300 to $1200 per vehicle per year, depending upon weight).73 This
proposal was the only one before the Senate which would have pro
vided additional revenue. This bill, then, placed before the Subcom
mittee in a concrete form some of the very issues which had been dis
cussed broadly during the hearings to that point. Because of this the
hearings, which had been understood were to close around the first of
April, were reopened on April IS to hear testimony on the Case Bill.74
After closing of the public hearings, the Senate Roads Subcommittee,

in somewhat of a surprise move, on April 29, 1955, met in executive
session and voted 6 to 3 to report S. 1048, the Gore Bill, as amended
and expanded, to the full Public Works Committee.75 It was a surprise
to many because it had been announced previously that the Subcom
mittee planned to hold "field hearings" on the subject, in each of the
nine Bureau of Public Roads districts throughout the country, and a

tentative schedule for such hearings, running through June 30, had been
drawn up by the Subcommittee staff.
The full Public Works Committee met in executive session continu

ously for several days to consider the matter, finally voting 8 to 5 on

May 12, 1955, to report S. 1048, with several additional amendments,
after having voted 9 to 4 to reject S. 1160, the administration bill.76
Republicans on the Committee�Senator Case of South Dakota ex

cepted�announced immediately they would carry the fight for the ad
ministration bill to the Senate floor.
The Gore Bill, as reported, contained the following principal features:

a five-year program of authorizations, with $900 million annually to

regular federal-aid systems, and a total of $7.75 billion for the five

years for the Interstate System; matching ratio of 90-10 for the Inter
state System; retention of present "apportionment formula"; increased

percentage of amounts which can be "interchanged" as between sys
tems; establishment of size and weight limitations for vehicles using

" Id. at �� 201-03.
73 Id. at �� 301-07.
7* Id. at �� 1-406.
78 101 Cong. Rec. D3S7-S8 (daily ed. May 2, 195S).
7� Id. at D407.
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the Interstate System; provisions for acquisition of rights-of-way; pro
visions for reimbursement of utilities for 50 per cent of relocation costs;
and the Davis-Bacon "prevailing wage" provision. The bill contem

plated direct appropriations, and thus included no special financing pro
visions.
The printed Committee Report contained majority views; minority

views of Senators Martin (R., Pa.), Bush (R., Conn.), and Cotton

(R., N.H.); supplemental views of Senator Case (R., S.D.); and in
dividual views of Senators Kuchel (R., Cal.) and Hruska (R., Neb.).77
The majority agreed that a "balanced" program for all federal systems
was desirable, that the framework of the existing federal-aid highway
program was sound, and that "the apportionment formulas, developed
over the years, insure equitable distribution of funds."78 It further said
that "the framework of existing law provides ample opportunity for

periodic congressional review and preserves essential congressional con
trol over the allocation and expenditures of Federal funds."79 With
respect to the administration bill, the majority said inter alia:

The Committee concluded that the special corporate system of financing as pro
posed by S. 1160 is not conducive to sound fiscal management. The creation of
governmental obligations and the expenditure of the proceeds thereof outside the
budget by a corporation, without apportionment to States, would be basically un

sound. The dedication of general revenues as proposed by S. 1160 and the indefinite
appropriation thereof to the corporation to service its bonds would place the Con
gress in a fiscal straitjacket and, in practical effect, prohibit the Congress from
exercising its constitutional responsibilities with respect to creation of debt and ex

penditure of funds. Further, the program envisioned by S. 1160 would earmark all
Federal-aid highway funds expected to be available within a period of at least
30 years, in excess of $623 million annually, for expenditure on the Interstate Sys
tem within 10 years. This would have the practical effect of freezing funds for the
primary, secondary, and urban systems at a level below that currently in effect.
Under such an unbalanced program, further deterioration of the primary, secondary,
and urban systems, vital to our economy, would be inevitable.80

In reference to financing, the majority stated:

Neither S. 1048 nor S. 1160 proposed any new source of revenue. Of the bills
considered by the Committee, only S. 1573 contained a provision to provide addi
tional revenue.
Proponents of S. 1160 argued that as a result of improved highways, larger reve

nues from the fuel oil tax would be realized by the United States Treasury. We

77 S. Rep. No. 350, 84th Cong., 1st Sess. (1955).
78 Id. at 8.
79 Ibid.
80 Id. at 8.
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believe this would be true�equally true whether the good roads are built by pro
visions of S. 1048 or S. 1160, or some other bill. . . .

We have our individual views with respect to the levying of additional taxes and
also with respect to provisions of existing tax laws, but we recognize that revenue

measures are not within the jurisdiction of the Committee on Public Works. It is
hoped that the appropriate congressional committees will give this matter early
consideration.81

Senator Case voted for S. 1048, as amended, but set forth certain sup
plementary views. Of particular interest is the following statement:

I regret that the committee was not able or lacked the power or jurisdictional
authority to recommend a financing provision on which a majority of the committee
could agree.
Personally, I have no desire to trespass on the jurisdiction of other committees

or to invade the prerogatives of the House of Representatives as established in the
Constitution for initiating revenue legislation. I think, however, that we might pro
vide a method of financing through license fees or use fees that do not invoke the

sovereign power of a tax levy and thereby put this highway program more nearly
on a pay-as-you-go basis.

Any bonded debt which is underwritten by a pledge of revenues collected through
the taxing power of the Federal Government should show in the national debt.82

The minority views of Senators Martin, of Pennsylvania, Bush, and
Cotton expressed opposition to S. 1048 because:

1. It will not build within 10 years, or any other given period, the National

System of Interstate Highways ....
2. It offers no plan to finance construction of the Interstate System, except

through higher taxes and increased general debt.
3. It creates an illusion of roads which will not be there.
4. It places burdensome and expensive Federal controls over highway construc

tion and operation which heretofore have been left exclusively to the States.
5. It discriminates against States which have had the initiative to go forward

with highways, both free and toll, serving the interstate System.83

These senators said they favored S. 1160 because:

1. It builds the Interstate System within a period of 10 years ....

2. It guides Federal dollars so that they follow and serve Federal responsibili
ties and greatest Federal needs.

3. It permits the orderly development of other highway systems ....
4. It does not impair States' rights.
5. It offers a sound pay-as-you-use financing plan which does not require in

creased taxes, but which does provide for liquidation of the debt to be incurred

for its payment primarily by those who most benefit.

si Id. at 19.
82 Id. at 32.
83 Id. at 33.
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6. It deals fairly with those States which have progressed with modern free
and toll highways serving the Interstate System.84

Senator Kuchel set forth his individual views to the effect that he
could not concur with everything said by the minority, but would

support the administration bond plan, since the need for roads was so

great.85 Senator Hruska, in individual views, joined the minority in its
criticism of S. 1048, but because of reservations as to S. 1160 he could
not agree to sign the minority report.86
Consideration on Senate Floor, and Passage
Consideration of S. 1048 on the floor of the Senate began on the

afternoon of Friday, May 20, and continued until the evening of May
25, 1955, when the bill, with amendments, was passed by voice vote.87
During the course of this debate, two record votes were taken: one

on a substitute bill, which in effect was the administration proposal
with certain modifications, and the other on a motion to recommit
S. 1048. Thus there was ample opportunity for a full expression of
views by senators, not only during debate, but through roll-call votes,
on the alternative proposals. On Friday, the opening day of debate,
the majority of the time was taken by Senators Martin of Pennsylvania,
Chavez, Cotton, Bush, and Gore in a discussion of the background of
the highway problem, the contents of the committee bill, S. 1048, and
the contents of the administration proposal, S. 1160, with a comparison
and contrast of these alternative approaches.88 Few senators were in
the Senate chamber on the first or second day of debate. It was pri
marily a time of establishing on the record individual positions of sen

ators who had been working on the problem.
On the second day of debate, Monday, May 23, the Senate consid

ered, and adopted, in bulk, the committee amendments to S. 1048, thus
perfecting the bill to conform to the committee recommendations.89 On
May 24, the third day of consideration, little was actually done, the
majority of that day being taken up by consideration of the President's

84 Ibid.
85 Id. at 49.
86 Id. at 51.
87 See 101 Cong. Rec. 5710-31 (daily ed. May 20, 1955) ; 5754-73, 5775-92, 5795-5809

(daily ed. May 23, 1955) ; 5890-91, 5914-17 (daily ed. May 24, 1955) ; 5956-6022 (daily
ed. May 25, 1955).

88 Id. at 5710-31.
8� Id. at 5755.
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veto of a postal pay-raise bill which had aroused widespread interest
throughout the country.
On May 25, the last day of debate, and the agreed day on which the

vote would be taken, all the real tests of strength came. Debate lasted
all day and into early evening. The overriding question of financing
aspects entered into nearly all discussions, as did the matter of a pre
cise formula for allocation of funds to the states.

Among the very important subsidiary matters debated at length, but
which cannot be discussed here, were the following: adoption of a mo

tion by Senator Chavez to strike from the committee bill the section
containing the so-called Davis-Bacon "prevailing wage" requirement;90
rejection of a motion by Senator Case of South Dakota to add a pro
vision to the committee bill to require permits for use of all motor
vehicles on the Interstate System, to be evidenced by a stamp, at a cost
of $4 or $8 per automobile and much higher for trucks, depending upon
the weight of the truck;91 adoption of an amendment by Senator
Morse (D., Ore.) relative to the provision on truck weights and sizes;92
adoption of an amendment by Senator Kefauver relative to civil de
fense evacuation roads;93 and discussion of an amendment offered by
Senator Kerr (D., Okla.) relative to the provision for reimbursement
for relocation of utilities.94
The Senate soon turned its attention to certain amendments to be

offered to the substitute bill (which embodied the proposal of the Eisen
hower administration) in the nature of "perfecting amendments."

Actually they were much more than this description would indicate,
since they did propose very substantial modifications, and one is un

usually significant. The first of these was offered by Senator Hicken-

looper (R., Iowa) to strike from the substitute bill all material relating
to reimbursement of states for toll roads.95 Senators Martin and Bush
both opposed the amendment. Senator Gore interposed no objection,
explaining that it was the desire of the Democrats and the supporters
of the committee bill for the Republicans to perfect their substitute
bill in any manner they desired, prior to a vote on it. Senator Hicken-

looper's amendment was adopted.96
*> Id. at 5956-61.
91 Id. at 5966.
92 Id. at 5976-77.
93 Id. at 5977-79.
9* Id. at 5979.
95 Id. at 5982.
96 Ibid.
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The second perfecting amendment offered to the substitute bill came
later in the proceedings, after there had been detailed and heated de

bate on the respective financing plans of the administration and the
committee bills. It was a significant move. Senator Byrd had obtained
the floor to present his prepared speech on the subject, which was a

devastating attack on the administration financing plan, following much
the same pattern as his testimony earlier before the Subcommittee.97
During the course of his speech, there were frequent colloquies between
Senator Byrd and others, especially Senators Morse, Kerr, George
(D., Ga.), Case (R., S.D.), and Bush, on not only the financing recom

mendation of the administration but also on many other features, par
ticularly the desirability of a formula for allocation of money to the
various states, and the power which the Federal Highway Corporation
would have over allocation of funds. Typical of some of the criticism
were the comments of Senator Case, a Republican, that officials of the
PWA and WPA of New Deal days had "never dreamed of having $21
billion" to parcel out, or of being directors of a corporation which
could ask the Secretary of the Treasury for $5 billion on the credit of
the United States.98
In the same vein, Senator Case also stated:

In past days my Republican colleagues have talked about the powers given to
the TVA. But, Mr. President, the TVA never was given the power proposed to be
given the corporation provided for in the pending amendment. The TVA never had
access to such vast sums as these. The TVA, if it wanted construction funds, had
to come to the Congress to ask for construction money.

What I fear is that the money in the road fund may be released according to
the Board's interpretation of the emergencies of some particular situation.
I believe that is bad legislation. . . .

Let us not think that the President is interested in making the bondholders of a

special class of bonds preferred bondholders, or wants to dedicate a portion of the
Treasury's revenue to that purpose. He is interested in building roads.
Let us keep it a road-building bill and not a bond-selling bill."

From the trend of the remarks and from the nature of the situation,
it appeared fairly obvious to those watching the proceedings that the
administration plan would suffer a very severe defeat. At the height
of the discussion over the advisability of floating $21 billion in bonds
to the general public, not guaranteed by the full faith and credit of the

97 Id. at S985-92.
98 Id. at 6000.
99 Ibid.
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Government, outside the debt limit, with great power in a Federal High
way Corporation, Senator Bush offered an amendment to write into the
substitute bill language which would state that the bonds issued by the
Corporation would be guaranteed as to principal and interest by the
United States Government. Senator Bush said he offered this amend
ment because he had concluded "that it does no good to include a . . .

disavowal of responsibility" and because he believed "that such a dis
avowal is no good because the United States Government would have
to make good on the bonds in any event."100 This move caused what
appeared to be consternation among those supporting the administra
tion plan, since the provision that the bonds were not to be part of the
public debt seemed to be of vital importance to that plan. Senator Byrd
said: "The Senator from Connecticut is offering an amendment which
apparently indicates that he needs to strengthen his position. The sub
stitute measure has been before the Congress for 3 or 4 months, and

up to this time the bonds for which it provides have not been regarded
as being a debt or coming under the debt limit; but, all of a sudden we

have a change made in that regard."101 Senator Dirksen (R., 111.), who
had not previously participated in the debate, immediately reflected the
grave concern felt by those supporting the substitute, saying, "At this
stage of the debate I would not feel free to do a complete about
face . . . ."102 He added later, "I am frank to say that the amendment
of the Senator from Connecticut gives me some consternation."103 Sen
ator Bush then withdrew his amendment. Senator Kerr styled Senator
Bush's move as "what is referred to in Oklahoma as a deathbed re

pentance."104
The foregoing incident came just prior to a vote on Pennsylvania

Senator Martin's amendment in the nature of a substitute. This was the
first real test of strength. The roll-call vote merely confirmed what ap
peared evident long before�the administration bill did not have a

chance of passage in the Senate. The vote was 60 to 31, with 5 not

voting.105 All the Democrats in the Senate, except one, were joined
by 13 Republicans in voting against the substitute bill.

Soon after the vote on the substitute bill was completed, the second

ioo id. at 6005.
101 Id. at 5992.
102 id. at 6005.
103 Ibid.
104 Id. at 6001.
105 Id. at 6008.
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test of strength came on Senator Bush's move to recommit the commit
tee bill for further study. This motion, also on a record vote, was

defeated by 50 to 39.106 All those voting in favor of the motion were

Republicans; those voting against the motion included all the Demo
crats plus two Republicans. Seven senators did not vote and there
were three pairs.
Following this second test of strength, only the formalities remained.

Two additional perfecting amendments to the committee bill were

adopted by unanimous consent, and then it was passed by a voice vote.107
The Senate had decisively rejected the administration highway plan
and had enacted the Gore Bill, which actually was a plan written by
its Roads Subcommittee and Public Works Committee. It had ex

pressed its will on the tremendously important public policy issue of

financing this type of program outside the public debt limit, and on the
direction and emphasis of the program.

Features of S. 1048, as passed by the Senate

The principal features of S. 1048, the Gore Bill, as passed by the
Senate, may be summarized as follows:

(1) A five-year program, contemplating expenditure by the federal government of
approximately $12.2 billion, with an additional $4.5 billion in state matching
funds; of this total,
(a) Federal funds of $400 million per year for the primary system, $300 million

for the secondary system, and $200 million for the urban extensions, making
a total of regular federal-aid funds of $4.5 billion over the five-year period;

(b) Federal funds, for the Interstate System, of $1 billion in 1957, $1.25 billion
in 1958, $1.5 billion in 1959, $2 billion in 1960, and $2 billion in 1961,
making a total of $7.75 billion for the five-year period;

(2) A matching ratio for the Interstate System of 90-10, and for the regular sys
tem at 50-50 was included;

(3) The percentage of "interchange" as among systems would be increased from
10% to 20%;

(4) Size and weight limitations for vehicles using the Interstate System were

included ;
(5) Extensive provisions for acquisition of rights-of-way were included; and
(6) Provision for reimbursement for costs of relocation of utilities was included.

Ill
Consideration in the House of Representatives

Introduction and Committee Stage
Immediately after the Roads Subcommittee in the Senate had com-

pleted its public hearings, the Public Works Committee in the House of
106 Id. at 6013.
107 Id. at 6022.
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Representatives began work on the bills then pending in the House:
H.R. 4260, by Representative Buckley (D., N.Y.); H.R. 4261, by Rep
resentative Dondero (R., Mich.); H.R. 4364, by Representative Demp-
sey (D., N.M.); and H.R. 4518, by Representative George (R., Kan.).
These four bills, all drawn along similar lines, embodied the adminis
tration proposal. Although the individual views of these representatives
differed toward the end of the session, all worked very hard for high
way legislation. It is worth noting that, immediately after introduction
of the first of these bills, Representative Clarence Cannon (D., Mo.),
Chairman of the House Appropriations Committee, moved on the floor
of the House to have the bills re-referred from the Public Works Com
mittee to the Appropriations Committee. The basis for this motion was

the language of the bill itself, which in practical effect made the high
way bill an appropriation bill as well as an authorization bill. By a

vote of 131 to 87,108 the House rejected this motion, leaving the bill in
the Public Works Committee.
The Public Works Committee conducted public hearings almost con

tinuously from April 18 to June 1, taking testimony from approxi
mately the same groups which had testified before the Senate Subcom
mittee.109 The basic issues and the substance of the testimony were

generally similar to that before the Senate group, although there were

some modifications in organization positions. Financing was even more

thoroughly explored. Significant is the atmosphere which prevailed, in
contrast to the Senate hearings.
Throughout most of the House hearings there was only one proposal

before the Committee�that of the administration. No representative
had introduced a companion bill to S. 1048, the Gore Bill. Generally,
administration witnesses received a much more sympathetic audience
than had been the case in the Senate. Representative Fallon, Chair
man of the House group, as well as influential members in both parties,
were very friendly and receptive at the outset toward the administration

plan. Further, administration witnesses appeared far better prepared.
There were no embarrassing incidents at the outset of the hearings such
as had been the case in the Senate; and administration forces appeared
generally to be much better organized. Additionally, since there was

substantially only one concrete plan before the committee, there was,

108 101 Cong. Rec. 1701 (daily ed. Feb. 24, 19S5).
109 Hearings Before the House Committee on Public Works on H.R. 4260, 84th Cong.,

1st Sess., pt. 1 (1955).
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at the outset at least, no consistent drumfire of questions designed to

compare the administration bill adversely with some alternate bill.
The House Committee, however, was searching in its inquiry and con

sistently asked questions designed to bring out the strengths and weak
nesses of the bills before it. Chairman Fallon and all members of the
Committee are to be highly commended for their conscientious efforts.
In some areas, the House hearing was much more searching than on

the Senate side. Moreover, it appeared obvious from the outset that
the House Committee was determined to embark eventually on a course

of its own with respect to this matter, that is, to write its own bill.
Before the hearings were completed several groups of subcommittee
members appeared to have "positioned" themselves with respect to over

all views on the legislation.
One segment of opinion, which developed very soon, was that interest

should not be focussed exclusively on the Interstate System at the ex

pense of the primary and farm-to-market roads. Another area of con
sistent and highly important questioning was concerned with financing
problems and "user" taxes on heavy vehicles. As time permitted, Rep
resentative Brady Gentry, a former Chairman of the Texas State High
way Commission, and former President of the Association of State High
way Officials, questioned nearly every witness on the desirability of in

cluding in the legislation provisions to protect the federal government's
enormous investment, and to allocate costs among "users" in proportion
to benefits.
A number of members expressed grave concern with respect to the

extent of power proposed to be given by the administration bill to the
Federal Highway Corporation. Fear was expressed, by members from
both sides of the aisle, that the Corporation might become a political
body and seriously affect the fine work which has always been done
by the Bureau of Public Roads on a nonpartisan basis.

Secretary of the Treasury Humphrey, appearing on May 16, was

questioned very closely and severely on the bond plan, as had been Sec
retary of Commerce Weeks and General Clay previously.110 Represen
tatives Smith of Mississippi, Jones of Alabama, Thompson of Louisiana,
Gentry, and Wright, in particular, asked many searching questions.
By this time the House group was becoming anxious to complete

hearings and begin drafting a bill. Several expressed hope that a bill
could be reported before the Senate had acted on S. 1048. That would

110 Id. at S7S-616.
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have parried the obvious influence which an already-enacted Senate bill
might have on the voting in the House committee, However, as matters

developed, there were too many witnesses still to be heard, and the
move failed. On May 26, the day after the Senate had rejected the
administration plan and had passed S. 1048, Senator Gore appeared as

a witness before the House group to explain the content of the Senate
bill and to discuss reasons for the Senate action on the various pro
visions.111
Sentiment was crystallizing in the Committee on at least several

points. First, it was evident that a battle over the financing was in the
offing. Some wanted the administration plan; others spoke of a "com
bination" plan of bonds and increase in gasoline tax; still others de
sired substantially a pay-as-you-go approach, with additional financ
ing from user taxes on heavy vehicles. It was said that a veto could
be expected if a bill without financing provisions were passed. Second,
views had strongly crystallized against the vesting of extensive powers
in a Federal Highway Corporation to review decisions of the Bureau of
Public Roads, and it appeared clear that the House Committee would
never accept this part of the administration plan. Third, there was clear
sentiment against the toll-road-reimbursement proposal and it appeared
evident to observers that a committee bill would not include that
feature.

Executive Sessions of the Committee

On June 28 the stage was set for the final phase of action. Repre
sentative Fallon introduced a new bill, H.R. 7072, which it was said

represented an agreed solution which had been worked out in the in
formal meetings and caucuses which had been held. The Republicans
said it was a "Democratic bill"; Representative Fallon said it was his
own bill. It was also announced that the full Committee would meet

in executive session on July 6 to consider this and other pending bills.

During this period the Report of the Commission on Intergovernmental
Relations was released.112 That group endorsed generally pay-as-you-go
financing as a basis for any major federal highway legislation. It thus
gave strong support to the pay-as-you-go group in the Committee.113

m Id. at 994-1021.
112 Report of the Commission on Intergovernmental Relations (1955).
113 This Commission, which of course had studied the recommendations of the Clay

Committee, disagreed completely with the Clay Committee. The Intergovernmental Rela

tions Commission recommended inter alia "that the expanded highway program be

financed substantially on a pay-as-you-go basis and that Congress provide additional
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The original Fallon Bill was designed to authorize a $24 billion 12-

year construction program for the National System of Interstate High
ways, in addition to stepped up regular federal-aid for the primary, sec
ondary, and urban systems, ranging from $725 million for the first year
to $1 billion for the year ending June 30, 1968. The most significant
feature, however, was that the bill carried revenue provisions which
would increase the federal gasoline and diesel taxes, and impose addi
tional tax on "large tires" and inner tubes for large tires and anew tax on

retreaded large tires until July 1, 1970. The proposed increases on heavy
tires were very substantial. The direct appropriation method was contem

plated. It is on the tax provisions of this and subsequent bills that
attention will be focused from this point forward.
The tax provisions of H.R. 7072, the original Fallon Bill, were as

follows :

(1) Increase of 4# per gallon in diesel oil tax
(2) Increase of ltf per gallon in gasoline tax

(3) Tire taxes: imposition of 454 per pound additional tax on "large tires"; in
crease of 41tf per pound on innertubes for "large tires"

(4) New tax of 20# per pound on recapped or retreaded "large tires."

One point discussed immediately concerning the bill was a matter
of committee jurisdiction. The original Fallon Bill was a substantial
tax bill as well as a highway construction bill. Therefore, it was asked,
could the bill properly be referred to the House Public Works Com
mittee rather than to House Ways and Means Committee, which has
jurisdiction over tax legislation. This particular matter is very im
portant but is a separate problem and cannot be covered here. Suffice
it to say that a method of proceeding was worked out, with reference
to hearings on a later version of the bill, whereby a five-man Subcom
mittee of the Ways and Means Committee would sit with the Public
Works Committee at such hearings.
The Committee was unable to agree on a bill on July 6. It appointed

a subcommittee of nine members, five Democrats and four Republi
cans, to work out a solution; this group was directed to report back to
the full Committee by July ll.114 However, on Friday afternoon, July 8,
Representative Fallon, Chairman of the nine-man group, announced that

revenues for this purpose." It also said: "An increase in taxes is preferable to deficit
financing as a means of supporting larger highway outlays by the National Government."
Id. at 219.

114 101 Cong. Rec. D668 (daily ed. July 6, 1955).
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the Subcommittee had agreed to recommend to the full Committee on

Monday, July 11, the following revised schedule of taxes:

(1) Gasoline, 14 additional per gallon
(2) Diesel tax, 44 additional per gallon
(3) Large tires (8^ x 18 and up) \04 additional per pound
(4) Innertubes for large tires, 64 additional per pound
(S) Manufacturers' excise tax on trucks, busses and trailers, additional 2%
(6) Retreaded large tires, 7ZA4 per pound (new tax).
It was announced that the full Public Works Committee would hold
two days of hearings on this revised tax schedule on Monday, July 11,
and Tuesday, July 12, 1955, at which time representatives of all indus
try groups affected would be given an opportunity to testify.
Pressures on Members of Congress
Any discussion of the legislative history of these proposals which did

not include some indication of the extraordinary pressures brought to
bear at certain stages would be highly unrealistic. While detailed evalu
ation of the rationale cannot here be made, mention of the source and
extent of the pressures is appropriate. From the day of introduction
of H.R. 7072, there occurred one of the most intense pressure cam

paigns observed on Capitol Hill for many years. The trucking, oil, rub
ber, and certain allied interests, it appeared, worked unceasingly to

arouse sentiment against the tax provisions. This campaign moved with

increasing intensity until the revised tax bill was defeated on the floor
of the House. It has been estimated that more telegrams and letters
were received by members of Congress during this period than at any
time since the dismissal of General MacArthur, which was supposed to

have set a record. It was estimated that over 100,000 letters and tele

grams were sent within the space of a few days.115 One Representative
remarked during the tax hearings that he received 52 telegrams in the
48 hours immediately preceding the hearings.116 At the time of debate
on the House floor, it was said that the Highways for Survival Com

mittee, a group which had been working for better highways, estimated
that "2000 lobbyists had been thrown into the fight against the meas

ure."117 Also involved in the letter writing campaign were many locals

of the Teamsters Union.
In addition to these interest groups, utility representatives continued

115 The Washington Post and Times Herald, July 28, 19SS, p. 1, col. 6.

H� Hearings Before the House Committee on Public Works on H.R. 4260 and H.R.

7072, 84th Cong., 1st Sess., pt. 2, at 1216 (19S5).
m Washington Daily News, July 19, 1955, p. 7, col. 4.
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to work hard for adoption of the utility-reimbursement provision. Labor

groups continued their activities on behalf of the Davis-Bacon "pre
vailing wage" provision. Further, it may be assumed that the toll-road
interests were working against any major program, since such a pro

gram obviously would put an end to the toll-road movement.

Hearings on Revenue Provisions

On the morning of July 11 the full Committee began its hearings in
the Public Works Committee room. In order to accommodate the num

ber of witnesses and observers in attendance, the hearings had to be
shifted later to the Ways and Means Committee room, and subse

quently to the House caucus room. Top representatives of practically
every affected industry group were present and testified. No doubt some
members of the Public Works Committee, unaccustomed to the inten

sity of reaction which often accompanies proposed tax increases, were

surprised in this respect. Detailed comment on the issues drawn in these

hearings is beyond the scope of this article.
The large industry groups almost without exception opposed the pro

posed tax increases as being "discriminatory" or "inequitable." Many
claimed, in effect, that the increases would bankrupt the industry in

volved, or approach that condition, and some of the highway user groups
even denied that an increased highway program would be of any benefit
to the industry.118 In addition to the trucking, oil, and rubber interests,
there were also involved agricultural, mining, common-carrier, and city-
transit interests. The latter groups, for the most part, sought exemp
tions from the proposed tax increases on nonhighway use of the taxed

products.119 Certain subsidiary interests, involved in product distribu
tion, were primarily interested in correction of certain alleged inequities
which presently exist relative to the incidence of taxes on inventories
or floor stocks. As the first day of hearings drew to a close, Representa
tive Gentry remarked that, on the basis of the testimony given, the
Committee had not found a single solvent segment of the economy,120
despite the fact that this was supposed to be a record year for business.
The appearance of Secretary of the Treasury Humphrey, on the seond

118 Hearings, supra note 116, at 1151-63, 1283-89 (1955).
119 See statements of Matt Triggs, American Farm Bureau Federation, id. at 1121-31;

Tom Picket, et al., for National Coal Association, id. at 1227-32 ; S. G. Tipton, for Air
Transport Association, id. at 1180-86; Jack G. Scott, National Association of Motor Bus
Operators, id. at 1151-63; George W. Anderson, American Transit Association, id. at
1283-89.

120 Id. at 1186.
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day of the hearings, was awaited with interest. He said he still preferred
the administration financing plan, but would not oppose a pay-as-you-
go program.121 The Secretary declined to be drawn into comment on

specific taxes, but said the proposed schedule was a "pretty good spread
of the taxes that would be required among the people that will benefit
from a substantially improved highway system."122 The one thing he
said the Committee should not do was to approve a bill without some
method of financing in it.123
Completion of the picture of the second day of hearings requires men

tion of the position of two leading and respected organizations in the
highway field�the American Automobile Association and the Associa
tion of State Highway Officials. The Association of State Highway Offi
cials took a position not unfavorable to the suggested tax schedule.124
The position of the AAA was that "a pay-as-you-go plan is more desira
ble than credit financing" and while it was realized that such would

"require the imposition of some additional taxes ... we have no ob

jection to that action so long as these tax increases are reasonable and
are apportioned equitably among the several beneficiaries."125 It should
be observed here that the AAA was the only organization appearing
which, as such, represents the average motorist.
It is important to observe that much of the prepared testimony was

directed to the tax schedule as set forth in the original Fallon Bill,
H.R. 7072, and not to the revised schedule on which the hearings were

actually being conducted. This was a very unfortunate situation, because
there were substantial differences. The confusion carried over into sub

sequent consideration on the floor of the House, and it appeared that

many members made no distinction between the bill which eventually
was reported, H.R. 7474, and the original Fallon Bill, H.R. 7072.

Committee Reports Pay-as-you-go Bill
On the day following the hearings, July 13, the full Public Works

Committee met all day in executive session on the bill. It is said the
administration bond-financing plan was defeated by a 19-to-14 vote,
and the Committee then proceeded to consider H.R. 7072 as a "work

ing document" around which a new committee bill might be framed.126

121 Id. at 1188.
i22 Id. at 1196.
123 Id. at 1206.
124 Id. at 1291-93, statement of Frank D. Merrill.
125 Id. at 1277.
126 101 Cong. Rec. D705 (daily ed. July 13, 1955).
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It was considered section by section, except for the revenue section. On

July 14 the Committee was again in session all day, working on the
revenue section.127 Pressures were mounting during this whole period.
On Friday, July 15, the Committee continued its deliberations. Agree
ment still had not been reached over the weekend, so another executive
session was held on Monday, July 18,128 at which time the whole sub

ject of new taxes was reopened. The Committee was again in session
throughout the following day, July 19, with agreement finally being
reached on a new version to be reported.129 Representative Fallon that
afternoon introduced a "clean bill," H.R. 7474, which embodied the pro
visions on which the majority of the Committee had agreed, including the
revenue section. The revenue provisions in this version of the bill were
as follows:

(1) Increase of 14 per gallon in federal excise tax on gasoline (estimated yield from
this additional tax: $9,281 million)

(2) Increase of 24 per gallon in federal excise tax on diesel fuel (estimated yield
from this additional tax: $521 million)

(3) Tire taxes

(a) Tires larger than 854 x 18, increase of 104 per pound (estimated yield
from this additional tax: $1,075 million)

(b) Tires larger than 7% x 18, increase of 34 per pound (estimated yield from
this additional tax: $183 million)

(c) Innertubes for large tires, increase of 64 per pound (estimated yield from
this additional tax: $52 million)

(4) Camelback material, a new tax of 154 per pound (estimated yield: $395
million)

(5) Excise tax on trucks, buses, truck-trailers, increase from 8 to 10% (estimated
yield: $928 million)

(6) Exemptions: The tax increases would not apply to fuels sold for use or used
other than for the propulsion of a vehicle used on the public highways; the
tire tax increase would not apply if for a vehicle not to be used on the public
highways; the proposed increase would not apply with respect to certain transit
operations.

This bill was ordered reported by the Committee on July 20, and was

actually reported on July 21.130 The Committee Report contained the
majority view, as well as minority, additional minority, separate, and
individual views. An extremely brief description of these various po
sitions follows:

127 Id. at D715.
128 Id. at D725.
129 Id. at D734.
130 id. at 9649.
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The majority said:

The Committee believes that H. R. 7474 represents the best immediate step which
can be taken by Congress to solve the highway problem on a pay-as-you-go basis
which should not result in increasing the national debt. It is the result of the com

bined ideas of the members after considering carefully various solutions which were

proposed to the committee. It is believed to be a workable program and sound in
all respects.131
H. R. 4260, and certain other bills considered by the committee, provided for the

issuance of bonds to finance the highway program. S. 1048 provided for no new

taxes since, under the Constitution, revenue measures must originate in the House.
H. R. 7474 differs from the above-mentioned bills in that it provides for increases
in taxes so as to produce sufficient revenues for a "pay-as-you-go" highway pro
gram. Testimony presented to the committee indicated that highway users are will
ing to pay for better highways through a reasonable increase in taxes. Accord
ingly, an increase in the Federal taxes involved is included in H. R. 7474. 132

The minority, consisting of Representatives Smith of Mississippi,
Thompson of Louisiana, Jones of Alabama, and Blitch of Georgia, said
inter alia: (1) they agreed that the Clay financing plan was unsound,
for a number of reasons; (2) they thought the expenditure of $24 billion
on only 40,000 of the 720,000 miles of the federal-aid system was un

wise; (3) the tax proposals were ill-considered, too hastily considered,
and there had been no opportunity to get any balanced views on same;

(4) they urged consideration of the substitute bill which they would

offer, for a smaller program.133
Additional minority views, signed by Representative Jones of Ala

bama, Hull (D., Mo.), Gentry, Blitch, and Alger (R., Tex.), expressed
strong opposition to the provision in the committee bill which would
authorize reimbursement to utilities for costs of relocation due to high
way improvements.134

Separate views, signed by Representatives Alger and Gentry, ex

pressed strong opposition to inclusion of the Davis-Bacon prevailing-
wage provision.135
Rules Committee Consideration

On July 25, certain members of the Public Works Committee ap

peared before the Rules Committee of the House to request a rule for

consideration of H.R. 7474. The Rules Committee, as is well known,

131 H.R. Rep. No. 1336, 84th Cong., 1st Sess. 2 (1955).
132 Id. at 8.
133 Id. at 36-38.
i34 Id. at 39-41.
135 Id. at 42-43.
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occupies an extremely powerful position with reference to the flow of

legislation to the House floor. Over the years there has been both criti
cism and applause for the manner in which this Committee operates,
and its virtual power of life and death over legislation.138 While it ap
pears that the leadership of the House was squarely behind this bill,
and while it was understood informally that a rule would be granted
promptly, a great deal depended on the nature of the rule.

It is customary for tax legislation, emanating from the House Ways
and Means Committee, to be considered under a "closed" rule; that is,
a rule which does not permit amendments, except as outlined in the

rule, and which normally means either acceptance of the bill as reported
or recommittal to the Committee with or without instructions. This is
deemed a necessary procedure because of the immense complexity of
most tax measures. If attempts were made to write tax legislation on

the floor of the House it might result in utter confusion and unlimited

log-rolling.
The highway bill, H.R. 7474, of course contained not only the very

large substantive highway program, but also contained very substan
tial tax provisions. Generally, the interest groups which opposed the
taxes wanted an open rule; the committee members backing the bill
and some who did not prefer it, but who realized the practical aspects
of the matter, wanted a closed rule.
The Rules Committee issued, after the hearings, what was called a

"modified open rule," which provided for three hours of general de
bate with all sections of the bill open to amendment, except section 4,
dealing with the revenue provisions. Only amendments directed by the
Committee on Public Works could be considered with respect to sec

tion 4. The rule also provided that a motion to substitute H.R. 7494,
recently introduced by Representative Dondero in the nature of a sub
stitute, could be made, and that a motion to substitute H.R. 7542, re

cently introduced by Representative Thompson, of Louisiana, could also
be made. (H.R. 7474, hereinafter called the Fallon Bill, included the
tax provisions; H.R. 7494, hereinafter called the Dondero Bill, contained
the admininstration financing plan; H.R. 7542, hereinafter called the
Thompson Bill, was based on direct appropriations, and provided for
smaller authorizations than either of the other two bills.) Thus the
highway bill had cleared the last hurdle prior to House consideration.

136 See Swisher, The Theory and Practice of American National Government 296-301
(1951).
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Consideration on the Floor of the House
The first order of business on the floor of the House on Tuesday,

July 26, 1955, was adoption of the rule granted by the Rules Committee
on the highway bill.137 The leadership on both sides of the aisle sup
ported the rule, while opposition generally came from those who were

opposed to the tax section of the highway bill or to the highway bill
itself.138 It was agreed, during debate on the rule, that it would be in
order for the so-called Thompson substitute to be offered as a substitute
for the Dondero Bill, whenever the Dondero Bill was ready for consid
eration.

During debate over the rule, an interesting colloquy took place be
tween Representative McCormack (D., Mass.), Majority Floor Leader,
and Representative Martin (R., Mass.), Minority Floor Leader, over

whether the latter would support H.R. 7474 if the Dondero substitute
bill failed to prevail. Representative Martin refused to make the as

sumption that the substitute would not prevail; when pressed for an

answer, he finally said: "The gentleman would have to go into his
office and prayerfully give consideration to any such unexpected al
ternative."139 Representative Howard Smith (D., Va.), Chairman of
the Rules Committee, while supporting the rule, said he did not think

any of the bills should pass at that time.140 The rule was adopted by a

roll-call vote of 274 to 129, thus making consideration of the highway
bills in order.141
Having adopted the rule, the House proceeded to consideration of the

highway bills, Representative Fallon controlling the time for the Demo
crats and Representative Dondero for the Republicans.
The great majority of the allotted time was taken by members of the

Public Works Committee. These gentlemen took one of three positions:
(1) defense of the taxes in the Fallon Bill as fair and equitable, es

pecially in view of the savings to "users" from the new highways;142
(2) defense of the Dondero Bill as one which would build the roads and
not raise taxes;143 (3) defense of the smaller Thompson Bill, as the

137 H.R. Res. 314, 84th Cong., 1st Sess. (1955).
138 101 Cong. Rec. 9947 (daily ed. July 26, 1955).
139 Ibid.
14� Id. at 9948.
1*1 Id. at 9950.
142 See especially comments of Representatives Fallon, Dempsey, Burnside, Gentry, and

Machrowicz, id. at 9950-57, 9975-76.
143 See especially comments of Representatives Dondero, McGregor, Mack, Scherer,

George, Becker, Withrow, Cramer and Schwengel, id. at 9955-68, 9973-74.
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moderate and realistic approach.144 Supporters of both the Fallon and

Thompson bills were critical of the administration financing.145 Some
who supported the Dondero Bill said they would vote for the Fallon
Bill if the Dondero Bill failed.146 Supporters of both the Fallon and
Dondero bills charged the Thompson Bill had no financing plan at all.147
As to the taxes, charged by some members as discriminatory,148

Representative Fallon said inter alia:

Despite the conviction of the committee that the taxes being imposed on heavy
trucks were extremely moderate, the committee took pains to investigate ....
Data obtained from reliable trucking sources indicate that it is the judgment of
the industry itself that the proposed new roads will probably result in savings an

nually to the trucking industry of over $1 billion. ... All of the increased taxes

imposed by section 4 taken together would increase operating costs for heavy trucks
approximately one-half cent per vehicle mile. There can be no question about the
modest nature of the taxes .... If there is anything wrong with the tax provision
... it would be because the level of the taxes is too low, not too high.149

Following this debate a vote on the Thompson substitute was taken.
It was rejected by a teller-vote of 178 to 89.150
The second day of debate, July 27, was much more heated, and there

144 See especially comments of Representatives Thompson, Jones, Smith, and Wright,
id. at 9962-63, 9986-88.

145 See, for example, comments of Representative Smith, id. at 9965-66.
146 See especially comments of Representatives McGregor, id. at 9959; Mack, id. at

9960; and Scherer, id. at 9961-62.
147 See, for example, comments of Representative McGregor, id. at 9958, 9986. At

9958, he said: "It has been suggested to us, and I think rightly, that if you were to

bring an authorized highway bill to the floor ... for consideration everybody would
vote for the highway bill and then if you brought a revenue-raising measure later . . .

everyone would vote against the revenue-raising measure."
148 Representatives Wilson of Indiana and Ayres of Ohio were particularly vehement

in opposing the tax features. The latter assumed on the record some responsibility for
the intense activity of the rubber and trucking interests. He said: "I perhaps am responsi
ble in some degree for bringing in the trucking interests and the rubber interests. I was

aware that the railroad lobby was operating here. I told my boys, 'You better come

down to Washington. These boys are really organized. If you don't hurry they will
soon have the dome.' And they got here." Id. at 9976.

149 Id. at 9954.
150 Id. at 9991. One other action was taken during the day. Representative Mack of

Washington offered an amendment to the Dondero substitute to add to it the Davis-Bacon
provision. It was adopted without objection. Id. at 9991. Additionally, it should be in
dicated that several members, other than those on the Public Works Committee, partici
pated in debate. For example, Representatives Hays (D., Ark.) discussed at some length
the pay-as-you-go recommendations of the Commission on Intergovernmental Relations.
Id. at 9969-71.
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was the appearance of some confusion on the floor. The previous day's
vote rejecting the Thompson substitute had evidenced marked senti
ment for a smaller road bill and had shown a considerable split in the
Democratic ranks.
The first order of business was consideration of two "perfecting

amendments" to the Dondero substitute bill.151 Debate then proceeded
on various aspects of the substitute bill, primarily the validity and ad

visability of the bond-financing plan. Members of the Public Works
Committee again consumed most of the time, although others spoke with
feeling on the subject. Representative Patman (D., Tex.) delivered a

blistering attack on the Clay Committee and the "investment banker
influence on the Administration."152 Representative Ayres (R., Ohio),
who represents a district including Dayton, Ohio, the largest rubber

manufacturing center in the country, denounced the Fallon Bill, saying
that the Congress had "alerted a sleeping giant" by its proposed taxes

on heavy vehicles.153
The House of Representatives was squarely faced with the question

of a pay-as-you-go highway program, with the necessary raising of
taxes which such an approach entailed, as against the administration

financing proposal. The shadow of this vital issue had been cast in the
Senate Committee hearings, and in the Senate debate. It had been

brought completely into focus toward the end of the House Committee

hearings. The House Public Works Committee, working under great
pressure, had met the issue and had determined that a pay-as-you-go
program was the sound answer. With respect to the necessary raising
of revenue, it had made an attempt to base its decisions on considera
tions of equity as between the beneficiaries of an expanded highway pro
gram, rather than solely on "what the traffic would bear." Disagree
ment as to the equity of the specific taxes obviously existed. Thus the
House had before it the basic over-all issue of choice of approaches, and
the subsidiary issues which this necessarily included.
The second major issue before the House was the extent and em

phasis of the program. Choice with respect to this was made possible
to some extent by the third alternative, the Thompson substitute, which
called for a much smaller program on the Interstate System. The time

for debate on these basic issues was limited under the rules of the

House.

isi 101 Cong. Rec. 10092 (daily ed. July 27, 19SS).
152 Id. at 10093-94.
153 Id. at 10097.



1956] Federal Highway Legislation 261

Resuming the narrative, a test of the Dondero substitute, by a

teller-vote, resulted in its rejection by 184 to 178.154 There immediately
followed another test of the third alternative, the Thompson substitute
�this time in the form of an amendment offered by Representative
Wright to the Fallon Bill, to cut in half the amount which would be au

thorized for the Interstate System. The amendment was rejected, 115
to 5 5.155 Debate proceeded on other perfecting amendments to the Fal
lon Bill, such as the utility reimbursement provision. On an amendment
offered by Representative Jones, of Alabama, the utility section was

stricken from the bill after much debate by a division vote of 125 to

7 5.156 The vote on this provision may have had some effect on the
final disposition of the bill.
At this point there was a further significant development. Represen

tative Halleck (R., Ind.), the Minority Whip, offered an amendment
to add a new section to the Fallon Bill to provide for the creation of
an Interstate and Defense Highway Corporation, empowered to issue
$15 billion in bonds to the public, outside the debt limit (similar to
the original administration plan).157 He said the Dondero substitute
had failed by only a few votes; that it "evidences to me a very reason

able probability that we may wind up here without any highway bill
at all."158 He went ahead to say his amendment offered a fair compro
mise that could be taken to conference, and added: "If this amendment
is not adopted, I am convinced the Fallon bill will be overwhelmingly
defeated. If it is adopted, I can support the bill."159 Representative
Halleck's amendment was rejected on a point of order, made by Repre
sentative Jones, of Alabama, that it was not germane.160 This incident

appeared to be an indication that the Republican leadership would de
cline to support any bill, since the Dondero Bill had been defeated.161
At this point Representative Wilson (R., Ind.), in whose district is

located the Cummins Diesel Engine Company, offered an antisegregation
amendment, which was summarily rejected by 102 to 24.162 There fol-

154 Id. at 10098.
155 Id. at 10101.
156 Id. at 10112. Debate on this provision was heated and extensive. Id. at 10105-12.
157 Id. at 10112.
!58 Ibid.
1R9 Id. at 10113.
160 Ibid.
161 Approximately 28 Republicans voted for the Fallon Bill on final question. This

group included Representatives Alger, Dondero, Mack of Washington, Scherer, Scudder,
and McGregor, from the Public Works Committee. Id. at 10121-22.

162 Id. at 10114.
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lowed rejection of a motion by Representative Alger to strike from the
bill the Davis-Bacon provision.163
Next came the second test of the Dondero substitute. Representative

Withrow (R., Wis.) offered a motion to recommit the Fallon Bill to the
Committee on Public Works with instructions to substitute the Dondero
Bill as amended and report it back forthwith. By a roll-call vote of 221
to 193 this motion to recommit was rejected.164 The Fallon Bill ap
peared to be on its way to final passage, since in the House of Repre
sentatives the vote on motion to recommit is usually the decisive action.
Those who expected passage, however, were in for a rude awakening.
The question of passage of the Fallon Bill, as amended, was immedi
ately ordered. On a roll-call vote, it was overwhelmingly defeated: 292
to 123, with 19 not voting.165
Thus the House of Representatives had worked its will and decisively

rejected three different approaches to the problem. There was general
acknowledgment that the enormous pressure campaign conducted by
the trucking, rubber, and oil interests was largely responsible for the
failure of the Fallon Bill. In this connection, reported comments of
House leadership were as follows: Representative Carl Albert (D.,
Okla.), House Majority Whip: "They (the truckers) are the ones that
would get the most commercial benefit from the program .... Yet they
are the ones who killed the bill."168 House Majority Leader John Mc-
Cormack: "Everyone wants a highway program but no one wants to

pay for it. I have a sneaky idea that the truckers of the country played
an important part in what happened."167 The first paragraph of a news

story in The Evening Star for Thursday, July 28, 1955, stated flatly:
"Truckers, bus operators, and the rubber, diesel oil and gasoline indus
tries spearheaded the fight that ended in defeat for the Eisenhower road

program."168
The day following rejection of all alternatives by the House, Presi

dent Eisenhower expressed his keen regret and his "hope that the Con

gress would reconsider this entire matter before terminating this ses-

!83 Id. at 10116.
164 Id. at 10120-21.
165 Id. at 10121-22.
166 The Washington Post and Times Herald, July 28, 19SS, p. 1, col. 6.
167 ibid.
16S The Evening Star, July 28, 1955, p. 36, col. 3. See also The Washington Daily

News, July 29, 1955, p. 36, col. 2. Many editorials were inserted in the appendix to

Congressional Record in the days following. See especially Cong. Rec., July 30, Aug. 1,

2, 3, 16, 1955.
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sion."169 He said contention over the method of financing should not

prevent passage of a bill. The Congress, however, was moving swiftly
to adjournment, and House Speaker Sam Rayburn said there was "no
chance of getting a bill this session�no chance whatever."170 The first
session of the 84th Congress adjourned sine die on August 2, 1955. There
immediately ensued considerable talk of the possibility of a special
session, several members publicly asking the President to call such a

session.

Developments Since Adjournment
There has been considerable activity since adjournment. President

Eisenhower, in a message to the 53d Annual Meeting of the American
Automobile Association, called upon motorists to "speak up again and

again for prompt action" by the Congress on the highway problem.171
The comments of several leading administration officials indicate the
matter is receiving priority attention. For example, Secretary Weeks,
speaking to a closed meeting of the Commerce Department Advisory
Council on October 22, was reported as saying the Administration
"would accept bond financing, or a program supported entirely by taxes,
or a combination of both."172 Mr. Louis Rothschild, Undersecretary of
Commerce for Transportation, was reported as saying that "a new high-
level push to reach accord in the executive and legislative branches has

begun."173 It is hoped the "high-level push" is a genuine effort to con

fer and advise with leaders of both parties of the legislative branch.
Representative Joseph Martin has been qouted several times as saying
that the Congress will enact the President's program in the next ses

sion.174 Representative Mack, of Washington, has called for a combina
tion bond-tax compromise.173
The Governors' Conference, at its annual meeting in Chicago on

August 12, 1955, declined to endorse specifically any particular financ-

169 The Evening Star, July 28, 1955, p. 1, col. 6.
170 The Washington Post and Times Herald, July 29, 1955, p. 1, col. 1.
171 This was carried by both AP and UP and printed in many newspapers through

out the country on September 20, 1955.
172 The Evening Star, Oct. 22, 1955, p. 24, col. 1.
173 Transport Topics, Oct. 17, 1955.
174 See, for example, Traffic World, Sept. 10, 1955, p. 68, wherein a speech of Repre

sentative Martin at the Hotel Statler, Buffalo, New York, September 8, 1955, is dis
cussed.

176 Address by Representative Mack, AAA Annual Meeting, Sept. 21, 1955.
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ing plan.176 A special eight-man committee, four Democrats and four
Republicans, was appointed to work on the problem. That committee
met on November 3 in Washington, and was reported to be split over
the question of financing.177 Governor Kohler, chairman of the eight-
man group, was reported on November 4 as saying the "Clay plan is
out."178

During the fall, organizations and "user" groups have given further
consideration to financing, and to a re-examination of their views with
respect to this matter.

Senator Gore, in a speech before a conference of the American Road
Builders' Association on September 13, 19,55, made a strong appeal for
passage of S. 1048, as constituting the best solution, particularly since
the bill is halfway through the Congress. He included the following
very significant comment:
I have heard some talk about a compromise that would take the form of "half

a corporation and half not a corporation." I haven't seen such a suggestion written
in bill form, but it is my sincere belief that any bill creating a Corporation with

disguised deficit spending and hidden public debt, even if it involves only half as

much money as originally proposed, will have little or no chance of passing the
Senate.179

Representative Fallon addressed a letter to the Department of Com
merce asking the Department to present to the House Committee, not
later than January 1, 1956, "such data as may be necessary to arrive
at suggested conclusions and recommendations with respect to the

equitable distribution of the tax load as between the various classes of
vehicles."180
Finally, it should be noted that the toll-road interests have not over

looked the opportunity, after defeat of the bills in the first session, to
work hard for toll roads. For example, a "plan" for federal insurance
for toll-road debt-service was presented to the House and Senate com

mittee members on September 14 by a Mr. Paul H. Mallory, of Wash

ington, D. C, and Houston, Texas, described as an "advisor to busi
nesses and insurance companies for more than thirty years."181

176 There was much criticism of the Congress, however, for failure to act. See, for

example, Chicago American, Aug. 9, 19SS, p. 5, col. 1; id. Aug. 10, 1955, p. 1, col. 7.
177 The Evening Star, Nov. 4, 1955, � A, p. 20, col. 1.

"8 Ibid.
179 Address by Senator Albert Gore, American Road Builders' Association, National

Highway Conference of County Engineers and Officials, Sept. 13, 1955.
180 Quoted in Information Service, National Highway Users Conference, Sept. 1, 1955.

181 New York Herald Tribune, Sept. 18, 1955, � 2, p. 7, col. 3. See also Traffic

World, Sept. 17, 1955, p. 74.
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IV

The Administration Financing Plan Analyzed

Financing presents the largest and most important single problem in
an expanded highway program. It is a problem for which a solution
must be found if there is to be enactment of a program during the
second session of the 84th Congress. The financing plan recommended

by the administration was rejected by both the Senate and the House,
and the pay-as-you-go plan was rejected by the House. Republican
leadership in the House apparently refused to accept any kind of a

plan that did not include some part of the administration bond pro
posal.182 This proposal, therefore, is in large part the rock upon which
the entire venture foundered in the first session. For these reasons,
discussion of the merits of this plan is appropriate.
Views of Important Governmental Witnesses

The best case for the administration financing plan was presented,
in testimony before the Senate and House committees, by substantially
three persons: General Clay, Secretary Humphrey, and Attorney Gen
eral Brownell.
General Clay, speaking of the work of his committee, stated before

.the Senate Roads Subcommittee:

Our next problem was what we would recommend as to how the money could be
raised to support such a program. It was our view that deficit financing was not
the approach, that since this was a capital investment, and since there was a high
way users' tax, we would take a look at it to see if the highway users' tax could
be used to pay for this capital investment; and we found that by projecting the
income from gasoline and diesel oil over a 30-year period, it would meet the
present expenditures of the Federal Government for Federal primary, aid-to-forest
highways, aid to smaller urban areas, and the Federal secondary system, and at the
same time would provide for a bond issue and servicing this bond issue to provide
the $25 billion over the 10-year period, with the bonds being retired over a 30-year
period.

To us this seemed a more conservative way of doing it . . . .183

Secretary Humphrey, appearing before the same group, said the Cor
poration would be a "self-sustaining Government Corporation"184 and
described the financing aspects:

182 See remarks of Representative Martin, 101 Cong. Rec. 9947 (daily ed. July 26,
1955), and Representative Halleck, id. at 10112.

183 Hearings, supra note 14, at 395.
184 Id. at 539.
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The Treasury has given particular study to the financing of the proposed high

way program and its relationship to the Federal budget. I would be the last man
to advocate a program that simply added to our Federal budget and the charge on

general Federal revenues ....

I believe the principles involved in this bill are sound. My reasons are simple.
There are real earning assets here�new highways vital to the future of our
Nation. . . .

It may cost somewhat more to issue the bonds through the Corporation rather
than by the use of public debt obligations. I think it is worth it. It provides a

semiautomatic way of paying off the debt thus incurred over specific periods. If
they carry a higher rate, that very fact may give them wider distribution of own

ership by real investors and require less use of bank credit.185

Attorney General Brownell, in testimony before the Senate Roads
Subcommittee on March 29, 19SS, stated that he saw "no serious legal
problems involved in the bill"186 and discussed first the impact of the
bill on the federal debt limitation. The debt limitation is found in
section 21 of the Second Liberty Bond Act. He stated the limitation

applies to only two classes of obligations: First, obligations "issued
under the authority of this act [Second Liberty Bond Act]."187
He said obligations of the Corporation clearly would not be issued under
the authority of that act. Second, the limitation applies to "obligations
guaranteed as to principal and interest by the United States."188 He con

cluded that S. 1160 would write into law an exception to the language just
quoted.
He then said:
This method is one which frequently has been used in connection with financing

Government corporations. See, for instance, the provisions of the National Housing
Act, section 306 (b) to be exact, as amended, 68 Stat. 618, pursuant to which
the Federal National Mortgage Association is authorized to incur obligations which
�"are not guaranteed by the United States and do not constitute a debt or obli

gation of the United States or of any agency or instrumentality thereof other than
the Association."
Then there is another example, which we might cite, with respect to secondary

market operations by the Federal National Mortgage Association. That is included
in section 304 (b) of the National Housing Act, as amended (68 Stat. 616). An
other example might be the Federal home loan banks whose obligations, accord

ing to the statute�"shall plainly state that such obligations are not obligations
of the United States and are not guaranteed by the United States (12 U. S. C.

185 Id. at 540-41.
�� Id. at 656.
187 Ibid.
188 Ibid.
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1435)." I imagine a more intense search of the Federal statutes might provide
further examples.189

He continued:

I turn next to the question whether the obligations of the Federal Highway Cor

poration would be considered an obligation of the United States and the extent to

which they involve a pledge of the faith and credit of the United States. . . .

This is a most important question . . . and I want to answer it as precisely and
carefully as I can. In doing so, I want to distinguish clearly between legal obliga
tions and moral ones, in other words, between legal obligations and predictions of
what the Congress may do in the future.
I believe that not only the Congress, but also potential investors, are entitled to

as clear and unequivocal an explanation as I can supply.
Section 105 (a) says that the obligations of the Corporation are to contain

language clearly stating that they�"are not guaranteed by the United States and
do not constitute a debt or obligation of the United States or of any agency or instru
mentality thereof other than the Corporation."
That language seems perfectly clear, and I certainly think means exactly what

it says ....

Thus, the express disclaimer of liability which the bill requires to be inserted in
the public obligations of the Corporation, and the absence of language pledging the
faith of the United States leads me to the conclusion that the obligations of the
Corporation are not the legal debts or obligations of the United States.
If the Corporation should default on its obligations, neither the United States

nor any officer or agency thereof, other than the Corporation, would be under
any legal duty to meet those obligations.190
The foregoing excerpts from the testimony of three administration

witnesses gives the basic nature of their defense of the plan. On the
other hand, the Senate and House committees, in addition to informa
tion which was brought out in questioning administration witnesses,
heard detailed testimony from two officials who took quite opposite
views from those expressed above�Senator Harry Byrd and Comp
troller General Joseph Campbell.
Senator Byrd, in his appearance before the Senate Roads Subcommit

tee on March 18, 1955, classed the proposal as "fantastic and the most
remarkable proposal that has ever been presented in that it is not

proposed to include these bonds in the public debt,"191 and said it "will
do more to destroy the proper and honest bookkeeping in Government
financing than anything that has been proposed in the 22 years I have

189 Id. at 657.
190 Id. at 658-59.
191 Id. at 518.
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been here."192 His bill of particulars, buttressed by opinions he had
received from the Comptroller General and the Legislative Counsel to
the Senate, included the following:

1. In my judgment, if Senate bill 1160 is enacted in its present form, it will
destroy sound budgetary procedure and take the longest step yet taken toward
concentrating power in the Federal Government.

5. It establishes a Government Corporation without income or assets and au

thorizes this Corporation to borrow $21 billion for 32 years without declaring it
as a debt, and by legerdemain excludes this debt from the debt limitation fixed by
Congress. The interest will be $11.5 billions or 55 per cent of the funds bor
rowed.

6. It provides for payment of principal and interest on these bonds with perma
nent indefinite appropriations, which removes the Corporation from annual appro
priation control by Congress.

7. It gives the Corporation authority to draw from the Treasury at any time
during the next 32 years additional amounts up to $5 billion outstanding at one

time without going through any appropriation action by Congress.193

Having outlined in broad terms his indictment against the proposal,
Senator Byrd explored it in detail. The establishment of such a "dummy
corporation,"194 he said, would be followed by endless pressure for simi
lar plans for other purposes. Not one dollar of the expenditures of the
Corporation, he continued, would be reported in the daily Treasury
statement, and not a dollar in the debt limit. He stated:

In these days when we are continuously piling up debt to be paid by our chil
dren and grandchildren, the least we can do is to keep the books honest and make
full disclosure of the obligations we are incurring.
There probably was never a corporation�public or private�with assets so small

and liabilities so large as proposed in Senate bill 1160. Neither it nor the Federal
Government will even own the rights-of-way or the roadbeds on which the money is
to be spent.
We must remember that we cannot avoid financial responsibility by legerdemain

nor can we evade debt by definition. The earmarking of a tax over a long period
of years is of very questionable legality and, in my judgment, even if legal, it is

poor practice.195

He continued: "Camouflage it all you please, the bonds issued by this

Corporation will be a Federal debt, and general obligations of the Gov
ernment. It would be absurd for this Corporation to attempt to

issue bonds unless the Federal Government guarantees them for the

192 Ibid.
193 Id. at 497.
194 Id. at 498.
195 Ibid.
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simple reason that the bonds would be unsalable. This Corporation
has no assets, and no income."198 He said the provision permitting
these bonds to be sold to government trust funds was "unthinkable,"197
and, "To issue bonds through a no-asset-no-income corporation and
state in the same bill that the Federal Government is not responsible
for them, and then sell them to the social security and other Govern
ment trust funds seems to me to be a fantastic thing to do and, let me
say, not an honorable thing to do."198
Comptroller General Campbell, in his appearance before the Senate

group, had this to say:

As a practical matter, the obligations would be moral and equitable obligations
of the United States, since they would be issued by a Corporation entirely owned

by the Government. . . .

In addition, the Corporation's activities would not be self-sustaining. It would
have no substantial revenues, and funds for paying off the obligations would come

from the general fund of the Treasury. . . .

The total amount of borrowings by the Corporation ... in our opinion, would be
borrowings of the United States Government, irrespective of the terminology ap
plied. It seems only right that such obligations should be considered, classified, and
disclosed as a part of the total borrowings of the Government; that is, the public
debt.
It is our opinion that the Government should not enter into financing arrange

ments which might have the effect of obscuring the financial facts of the Govern
ment's debt position. We believe that the highway program�since it, in reality,
is nonrevenue producing�should be financed by appropriations made by the Con
gress.199

Having some idea, from the foregoing, of the case for and against
the administration plan, an examination of several vital points is ap
propriate.
The Corporate "Revenues"
One highly vital part of this plan is the matter of the "revenues" of

the proposed Corporation. As may be recalled, Secretary Humphrey
196 Id. at 500.
197 Ibid.
198 Ibid. See also his comment that: "It is deceitful to borrow $21 billion, exclude it

from Treasury records, and say it is not public debt .... I care not whether the
proposition emanates from Mr. Eisenhower or anybody else, I would have exactly the
same attitude about it. I think this will do more to destroy the proper and honest book
keeping in Government financing than anything that has been proposed in the 22 years
I have been here . . . ." Id. at 518.

199 Id. at 610.
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frequently referred to the "self-sustaining Corporation" or the self-
liquidating Corporation." General Clay and Secretary Weeks also de
scribed it as such. The fact is that the only revenues of the Corpora
tion, as has been indicated, would be: (1) "permanent" appropriation,
by the Congress of the United States, of all gasoline and diesel-oil tax
annual revenues, over and above $622 million, collected under the In
ternal Revenue Code; and (2) the authority of the Corporation to bor
row up to $5 billion directly from the Treasury of the United States.
There are no other substantial revenues�such as tolls, fees of any kind,
or premiums. The only source is the federal government, through tax

receipts, which are now going into the general fund, or through loans.
This, of course, is what caused Senator Byrd to describe it as a

dummy corporation, "without income or assets,"200 and what caused
Comptroller General Campbell to say the Corporation would have no

revenue "in any normal use of that term."201
This particular aspect of the bill was the cause of much prolonged

questioning of administration witnesses. They all appeared somewhat
loath to admit that the proposed Corporation would have no income
of its own, in the normal use of that term, and always resorted to

pointing to the two sources mentioned above. Perhaps the clearest
admission on this point finally came from Secretary Humphrey under

questioning from Representative Jones, of Alabama:
Mr. Jones. Can you give us an analogy of a Government corporation that obtains

all of its money from the Treasury of the United States and designates it as

revenue for that Corporation?
Secretary Humphrey. No; I do not think you can, but I do not think you need

to. I think from a practical point of view and an operating point of view this would
work in this way.202

Another admission along this line was also made by the Department
of Commerce, in an attachment to a letter from the Department's Gen
eral Counsel to the Chairman of the House Public Works Committee. As

part of an answer to the question as to whether there had been any pre-

2<x> Id. at 497.
201 Hearings, supra note 109, at 619. See also Schultz and Harriss, American Public

Finance 572 (6th ed. 1954), as follows: "Government debt incurred for government
enterprises whose charges cover interest and principal payments is commonly called 'self-

supporting debt'. Unlike ordinary government indebtedness, it represents no drain on

tax receipts. . . . When a government enterprise fails to pay its way, its indebtedness

must be considered ordinary government debt incurred for a capital item . . .

" (Empha
sis added.)

202 Hearings, supra note 118, at 1201.
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vious similar bond issues, the departmental study submitted by Mr. Ray
stated:
The additional provision in S. 1160 for allocation of a portion of the Federal gaso
line and diesel oil taxes to the servicing of these bonds has no counterpart in

previous financing activities of Federal corporations, but it has been widely used

by the States in connection with highway bond issues.203

Is the provision of the bill which makes a "permanent" appropria
tion of all revenues over and above $622 million a legal and proper pro
cedure? It appears to be "legal," but whether it is "proper" or "ad
visable" is a different question. The Congress, of course, could at any
time repeal the gasoline and diesel-oil tax, reduce the tax, or repeal the
permanent appropriations, and thus cut off funds for issuance of addi
tional bonds. This was made clear in the testimony of the Attorney Gen

eral,204 the opinion of the Legislative Counsel to the Senate,205 and by the

Comptroller General.208 Once the program was underway, however, and
bonds were issued, it is obvious they would have to be paid by the fed
eral government for the simple reason that in the minds of the invest
ing public they would be "government bonds," and to do otherwise
would damage the credit standing of the Government. So, in this sense,
the Congress, once it enacted this statute, would be morally bound to
let this program run, without having close control over it, for upwards
of 30 years. The Attorney General said he thought it inconceivable
"that the Congress would ever callously remove this source of revenue
without providing an adequate substitute."207

Are There Any True Precedents for this Plan?

One point which was much discussed is whether there are actually
any true precedents for this "no-guaranty" type of financing arrange
ment at the federal level, with the corporate "revenues" coming from

general-fund taxes and the Federal Treasury. All administration wit
nesses appeared to make broad assertions indicating there were a num

ber of precedents. The effect of that testimony has been to leave in
the minds of not only some members of Congress but also in the mind
of the general public the idea that this is "nothing new." An exami
nation of the statutory basis of the "precedents" which have been men

tioned most frequently is in order.

203 Hearings, supra note 109, at 631. (Emphasis added.)
204 Hearings, supra note 14, at 6S9, 499, 612.
205 Id. at 499.
206 Id. at 612-13.
207 Id. at 661.
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The Attorney General, appearing after both Senator Byrd and Comp
troller General Campbell, named three instances which he evidently con

sidered to be strong precedents, and added that a "more intense search of
the Federal statutes might provide further examples."208 Since he ap
peared after Senator Byrd and the Comptroller General, it seems reason

able to expect that he would have presented to the Committee every anal

ogy which conceivably would lend support to the administration's case.

Be that as it may, let us examine the three statutes he cited and from
which he quoted.
First, he cited subsection 306(b) of the National Housing Act which,

he said, authorized the Federal National Mortgage Association to incur

obligations which are not guaranteed by the United States.209 It is true

that subsection 306(b) of that act does, inter alia, so state. However, a
full reading of that section shows it to be on the subject of "Manage
ment and Liquidating Functions" and it appears the specific subsection
limits the issuance of the type of obligations contemplated to a top
amount which must not exceed the total value of the ownership of cash,
mortgages, and bonds. In other words, the obligations must not exceed
the value of concrete existing assets 210 This appears to be a very differ
ent story from the administration plan, because the Federal National

Mortgage Association does have assets of its own (mortgages, cash,
bonds) upon which such obligations can rest.

Second, the Attorney General cited subsection 304(b) of the same act,
relating to the same Association.211 In this context, the provision as the

Attorney General did indicate is in a section entitled "Secondary Market
Operations." The very same considerations apply as just discussed
above. The obligations appear limited in amount to the value of the

cash, mortgages, and bonds or other obligations. Thus they are backed

by assets.212
The third citation of the Attorney General was to the Federal Home

Loan Banks whose obligations, according to the statute as quoted, "shall
plainly state that such obligations are not obligations of the United

States and are not guaranteed by the United States (12 U. S. C.

143 5 )."213 Here again reference to the basic legislation, the act creating

208 id. at 65 7.
209 Ibid.
210 68 Stat. 618 (1954), 12 U.S.C. � 1721(b) (Supp. II, 1955).
211 Hearings, supra note 14, at 657.
212 68 Stat. 615 (1954), 12 U.S.C. � 1719(b) (Supp. II, 1955).
213 Hearings, supra note 14, at 657.
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Federal Home Loan Banks, appears to show that bonds and debentures
issued by such banks were to be backed by specific assets�cash, home
mortgages, or eligible obligations of borrowing institutions on advances
made by the bank to such borrowing institutions.214
The foregoing are the only precedents cited by the Attorney Gen

eral for the "no-guaranty" provisions. Upon being asked by Senator
Martin of Pennsylvania about state precedents, Mr. Brownell very
properly replied that such would be governed by the state constitu
tional provisions and would not be in point.216
Turning now from the testimony of the Attorney General to that of

other officials of the administration, one finds frequent mention of the
St. Lawrence Seaway project as a precedent. For example, Secretary
Humphrey in testimony before the House Public Works Committee on

July 12, 1955, in response to a question from Representative Thompson
of Louisiana on the subject, said: "Well, they are not so very different;
no. They are not so very different."218 An examination of the act pro
viding for the creation of the St. Lawrence Seaway Development Cor
poration appears to show the two to be very different indeed.217 That
act provided for two main sources of revenue for the St. Lawrence Sea
way Development Corporation, namely: (1) authority to issue revenue

bonds to the United States Treasury, and (2) charges and tolls levied
against vessels and cargoes for use of the Seaway. As to the bonds, the
act specifically provides, in section 5, that the Secretary of the Treas
ury is to purchase obligations of the Development Corporation and to
use "as a public debt transaction the proceeds from the sale of any
securities issued under the Second Liberty Bond Act . . . and the pur
poses for which securities may be issued under the Second Liberty Bond
Act . . . are extended to include any purchases of the Corporation's
obligations hereunder."218 The Second Liberty Bond Act is the debt-
limitation act. As to the other source of revenue, i.e. tolls, it is obvious
the Federal Highway Corporation would have no such revenues.

Another analogy sometimes used in support of the plan was the New
York Port Authority financing. This, in the first place, is merely au

thorized by the federal government as an interstate compact, and thus
primarily a state matter; in the second place, the New York Port

214 47 Stat. 725 (1932), 12 U.S.C. �� 1421-49 (1952).
215 Hearings, supra note 14, at 658.
216 Hearings, supra note 118, at 1219.
2" 68 Stat. 92 (1954), 33 U.S.C. �� 981-90 (Supp. II, 1955).
218 Id. at � 5.
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Authority has extremely substantial revenues from toll bridges and
tunnels across the Hudson River.219
In his testimony before the House Public Works Committee, on the

Fallon Bill, July 12, 1955, in response to a question from Representa
tive Boggs (D., La.) as to analogous situations not under the debt
limit, Secretary Humphrey replied as follows: "Some of the housing
obligations. There are pension obligations which are purely moral ob
ligations, but which would certainly be paid."220 One has to guess what
"housing obligations" the Secretary had in mind. It is reasonable to

assume that he had in mind the same things to which Attorney Gen
eral Brownell referred in his testimony. These appear quite different
from the instant proposal. If the Secretary was thinking of the Federal

Housing Administration, there is little if any similarity. The Federal

Housing Administration serves as an insurance organization, insuring
private institutions against losses on mortgages. It has revenues from
its operations. Its original financing came from funds advanced through
the Reconstruction Finance Corporation by the United States Treasury.
It is now a completely self-sustaining operation having repaid, with in

terest, the capital advanced by the Government to establish its re

serves and pay for costs of operation and administration during its

early years
221 It is understood that it now has capital and statutory

reserves of its own of over $400 million 222

The other matter mentioned by the Secretary, the "pension obliga
tions," again is not specific. It is possible Secretary Humphrey was

referring to the Social Security Fund, or the Civil Service Retirement

Fund, but if so, he did not state his case in sufficient form. The Social

Security Act provisions, which created the Federal Old Age and Sur
vivors Insurance Trust Fund, do not present an analogous situation to

the proposed Federal Highway Corporation. The Old Age and Sur
vivors Insurance Trust Fund is not authorized to issue bonds to the

general public; rather the Trustee is authorized to invest in bonds from

the Treasury Department such portion of the Fund as is not required to

meet current withdrawals.223 The Civil Service Retirement and Dis-

21� See Port of New York Authority, Annual Report, 1954.
220 Hearings, supra note 118, at 1192.
221 See National Housing Act, 48 Stat. 1246 (1934), 12 U.S.C. �� 1701-50 (1952);

Housing Act of 1954, 68 Stat. 590, 12 U.S.C. �� 1701-50 (Supp. II, 1955); Pub. L.

No. 345, 84th Cong., 1st Sess. �� 101-501 (Aug. 11, 1955).
222 Reference was also made to a letter (unpublished) from the FHA to a member

of Congress.
223 49 Stat. 622 (1935), 42 U.S.C. � 401(c) (1952); see also Compilation of the Social
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ability Fund appears to have four sources of income: (1) employee
deposits; (2) interest earned on investments; (3) appropriations made

by Congress; and (4) certain small payments made by the District of
Columbia Government. The Secretary of the Treasury invests such part
of the Fund as is not required for payment of benefits. It thus appears
that such investments are made in special issues to the Fund, and are

a part of the public debt and subject to the debt limitation.224
In the same colloquy, Representative Boggs had mentioned the Com

modity Credit Corporation to the Secretary. Secretary Humphrey then

replied that the matter was very complicated�that he would have to

get specific advice on it. He was of the opinion that at one stage of
the crop-insurance operation the obligations were not under the debt

limit, and "when the grain comes over and the title to the grain is
taken by the Government, then it does go into the debt limit."226
An examination of section 4 of the Commodity Credit Corpora
tion Charter Act, as amended, indicates that the Commodity Credit

Corporation is authorized to issue obligations not exceeding $12 billion.
Section 4 then states, "Such obligations shall be fully and unconditionally
guaranteed both as to interest and principal by the United States, and
such guaranty shall be expressed on the face thereof . . . .226 It further
states, "No such obligations shall be issued in excess of the assets of
the Commodity Credit Corporation, including the assets to be obtained
from the proceeds of such obligations . . . ."227 While the operations of
the Commodity Credit Corporation are, indeed, complex, there certainly
is no similarity in the language quoted above and the language used in
the administration bills for a Federal Highway Corporation.
At another point in consideration of the bill, Senators Martin of Penn

sylvania, Bush, and Cotton, in their minority views on the Senate bill,
make the statement: "There are a substantial number of agencies and
corporatons of one sort or another which are authorized to borrow
money for their corporate purposes either directly or through the Treas
ury. (See Appendix C)."228 In Appendix C they list 21 agencies, or

Security Laws, S. Doc. No. 157, 83rd Cong., 2d Sess. (1954) ; see also S. Doc. No. 39,
84th Cong., 1st Sess. (1955).

224 41 Stat. 618 (1920), 5 U.S.C. 720 (1952); see also S. Doc. No. 89, 83rd Cong.,
2d Sess. (1954).

225 Hearings, supra note 118, at 1192.
226 52 Stat. 108 (1938), 15 U.S.C. � 713a-4 (1952); see also Compilation of Statutes

Relating to Commodity Credit Corporation, etc., Agriculture Handbook No. 79 (1955).
227 52 Stat. 108 (1938), 15 U.S.C. � 713a-4 (1952).
228 S. Rep. No. 350, 84th Cong., 1st Sess. 44 (1955).
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categories. It is true there are many agencies authorized to borrow
money, either directly or through the Treasury. But, the real issue is:
Were any of these agencies authorized to borrow money directly from
the public, outside the debt limit, with "no-guaranty" bonds, and with
no income or assets of their own to back the obligation? The authoriz
ing legislation for nearly all of the 21 agencies has been examined
(some on the list were not specifically identified)229 and, in no instance
has a situation been found which appears comparable to the instant pro
posal. It has already been pointed out that one of the three senators
who signed this minority report reversed his position, as to issuing un

guaranteed bonds, on the floor of the Senate.230
Before leaving this point, reference must again be made to the letter

of Mr. Philip A. Ray, General Counsel of the Department of Com
merce, to the Chairman of the House Public Works Committee. The
question which the Department had been requested to answer was:

"It was requested . . . that the Department . . . supply information
with respect to other previous bond issues of the Federal Government
similar in character to the bond issue proposed in S. 1160."231 The

Department's answer, as an enclosure to Mr. Ray's reply, inter alia
stated that the "Federal Government has utilized a number of different
methods to finance the activities of Government corporations";232 it then
said that an attached "study" by the General Accounting Office covered

this; and further it discussed or mentioned the St. Lawrence Seaway
Development Corporation, the Federal National Mortgage Association,
and the Tennessee Valley Authority.233 The only "attached study" which
appears at this point in the hearing is a copy of the statement made by
Mr. Campbell when he appeared before the Senate Public Roads Sub
committee in opposition to the administration plan!234 The St. Lawrence

Seaway project and the Federal National Mortgage Association have

already been discussed. That leaves the TVA. An examination of the

legislation governing the TVA shows that, while it has authority to

issue bonds, "such bonds shall be fully and unconditionally guaranteed
both as to interest and principal by the United States, and such guar

anty shall be expressed on the face thereof . . . ."23S The law further

229 The more important agencies listed are covered in the text.

230 Senator Bush. See p. 246 supra.
231 Hearings, supra note 109, at 630.
232 Ibid.
233 id. at 630-31.
234 Id. at 633-36.
235 49 stat. 1078 (193S), 16 U.S.C. � 831 n-1 (1952).
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states that the Secretary of the Treasury may pay the bonds, in event

the Corporation fails to do so, and the Secretary of the Treasury shall
treat the transaction as a regular public-debt operation.236 Further, the
Corporation has power revenues of its own. The TVA must also go to

Congress each year and request appropriations through the regular ap
propriation procedure, just as any other agency of the Government.
Thus it would appear that the TVA in no way establishes a precedent
for the Federal Highway Corporation.
The pattern seems clear : The proposal of the Eisenhower administra

tion appears truly unprecedented at the federal level.

Is This a Debt?

The fact that a major financing proposal is unprecedented does not

necessarily make it inadvisable, but it would seem to cast on those who
would urge its adoption the burden of explaining why it is good, why
it is necessary, and wherein it is sound public policy. The aspect of this
plan which obviously brought the greatest criticism, and which is the
heart of the whole matter, is the issuance, by a corporation which has
no revenue, of bonds to the general public, in the quantities contem

plated, which have written on their face words clearly indicating that
neither the principal nor the interest is guaranteed by the United States
and that they do not constitute a debt or obligation of the United
States. Technically this language takes the bonds outside the federal
debt limit, but Government witnesses repeatedly testified that the bonds
would be at least moral "obligations" of the United States and would
have to be paid.237 The difficult position in which Secretary Humphrey
and other administration witnesses found themselves in trying to defend
this matter is illustrated by the Secretary's attempt to reply to a ques
tion from Senator Symington (D., Mo.). He said: "Technically the
promise of the Government is to dedicate the funds, not to pay the
bonds. ... I think just as you and I talk in the street, it is the promise
of the Government that makes the bonds good. But the promise is not
to pay them; the promise is to dedicate the money. That is kind of get
ting around the point."238 Witness here also the following colloquy be
tween General Clay and Representative Gentry:
Mr. Gentry. General, I know why you say that, but that is not answering my

23� Ibid.
237 See, for example, comments by Secretary Humphrey. Hearings, supra note 118,

at 1191.
238 Hearings, supra note 14, at 552.
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question. I asked you this question: The minute this is done exactly like you say,
will the debt of the people of this country automatically on that day, or as soon

as the bonds are issued, go from $280 billion to $300 billion, $300 billion for
which the people of this country are directly responsible?
General Clay. Of course it will.239

If it is true that the bonds would have to be paid by the taxpayers,
and no one doubts it, then why must they be issued in such manner as

to be excluded from the debt limitation?
It is submitted that it is here that the administration must make its

case, and it is here that it failed to do so. It seems hardly a sufficient
answer to say that the transaction would be "legal," when everyone
concedes the Government must pay the bonds, and when the real issue
is the matter of the policy of doing it outside the debt limit.
The Secretary of the Treasury testified repeatedly that he was wholly

in favor of "debt limits" and that he thought the amount of the public
debt should be paraded again and again before the public.240 He also
testified that it was not his purpose in supporting this plan, to "evade"
the debt limit. Why, then, would he not agree to make these obligations
come under the debt limitation? Considered in their most favorable

light, his reasons appeared to be twofold: (1) It is desirable to "segre
gate" this debt in a special manner, as a special debt, as contrasted
to the general obligations of the Government; and (2) he would not

agree to having this come under the debt limitation unless all other

obligations, contingent or otherwise, now outside the debt limitation,
were also brought under it.
First, let us examine this idea of a "special debt." What advantages

accrue under this method that do not accrue under the normal debt

operation? It is difficult to understand how it could be classed as an

advantage (to the Government) to pay a greater rate of interest to do
it that way�perhaps totaling as much as $2 billion. Moreover, if the
construction program were initiated and the roads built, the same

amount of revenues are going to be received by the Treasury from the

gasoline taxes, regardless of whether the bonds are within or without
the debt limit. There appears to be no valid reason to anticipate that
the pressures for repeal or reduction would be any different under one

plan as contrasted with another. The same amount of tax money would
be received, and construction costs, assuming no inflation, would be the

same under either plan. There appear to be no facts in the record to

239 Hearings, supra note 109, at 203.
2*� Hearings, supra note 14, at 549.
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show that inflationary pressures would be any smaller under the one

method than the other.241
Regardless of technical terminology, the issuance of $21 billion in

bonds with no increase in income would appear to be deficit financing,
whether it is done through a corporate device where the interest charges
will be higher, or whether it is done through regular Treasury debt

operations where the interest could be the smallest rate obtainable.242
While Secretary Humphrey would not concede it was deficit financing,
he did finally say, when pressed: "Well, it is borrowing money. It is
not paying currently."243 With regard to "segregating" this debt, it
should be pointed out that the administration plan definitely rests on

the principle of "earmarking" revenues, whether or not the plan would
fall within the technical definition of that term. It is believed that

"earmarking" of revenues at the federal level for this type project is
unsound fiscal practice, because if once utilized for a large project of
this kind the precedent for its use for other large projects will have
been established. This might eventually result in an extremely difficult
fiscal situation.

One thing which should not be forgotten is that this type of operation,
unlike some of the "contingent" liabilities of the federal government,
involves a definite amount of money, for a definite, known purpose, and
there appears to be no question that the money will be spent and spent
for the known purpose.
With respect to Secretary Humphrey's contention that this operation

should not be brought within the debt limit until all other obligations
now outside that limit are brought under it, little need be said here.
This is clearly a "makeweight" argument.
What was the effect of this administration plan? Representative

Brady Gentry, an able and conscientious legislator, said that "everybody
got what they wanted": the Treasury could say that the bonds were

not government debts; the bond buyers could rely on the Secretary's
testimony that they would be paid.244 Mr. Gentry continued: "Who
was losing by all this financial word-juggling? You taxpayers were

losing and so was responsible fiscal policy!"245
241 Secretary Humphrey testified that the administration plan would be more inflation

ary than the Fallon pay-as-you-go plan. Hearings, supra note 118, at 1220.
242 Definitions of deficit financing, of course, vary. For a typical comment, see Schultz

and Harriss, American Public Finance 635 (6th ed. 1954).
248 Hearings, supra note 118, at 1224.
244 Address by Representative Brady Gentry, AAA Annual Meeting, Sept. 21, 1955.
245 Ibid.
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Mr. Gentry summed the situation up in this way:
If the Government is to do further major deficit spending, there should be no

question of its true character and it should mean the same thing to all people.
Mr. Humphrey, as Secretary of the Treasury, can issue these bonds in the same

number, of the same denomination, of the same maturities, at the same time, just
as he can as the guiding member of the Highway Corporation Board. He can pay
each bond of the same number, same denomination, same maturity, with the same

funds from the same bank, and on the same date, just as he can as a Board Mem
ber. Whether done by him as Corporation Board Member or as Secretary of the
Treasury, it is deficit financing, pure and simple. A difference would be that our tax
payers would pay a penalty up to $1,900,000,000 in additional interest if it is done
through the Highway Corporation. But the greatest loss would not be this large
sum in unnecessary interest but the deadly precedent it sets in fiscal policy. . . .

This idea is represented as the easy way. It is the painless solution. It would
have us believe we are getting something for nothing�billions in highways, without
debt and without taxes. What could be more vicious in its evil potentiality for a

government's fiscal soundness? It could be the beginning of a chain of Federal Cor
porations, each nibbling away a portion of the Government's general revenues which,
even during the boom time of the last few years, still have been insufficient for us

to live within our income. . .

246

Equities in Highway Financing
The subject of equities in highway financing was discussed most fre

quently while the tax features of the Fallon Bill were being considered.
It is a large, complex subject, involving engineering and transportation
economics. Space permits only a bare mention here. It cannot be ig
nored in considering the administration financing plan. The administra
tion plan rested on revenues from federal gasoline and fuel taxes, at
present rates. Revenues from those sources, it was contemplated, would
finance the highway program. This naturally raises the question of the

equity and fairness of making these taxes the sole measure of use of
the highways.
Most highway engineers consider that fuel taxes alone are not ade

quate or equitable measures of road use, because such taxes weigh dis

proportionately on automobile owners. Among similar vehicles, fuel

taxes may be a valid measure of use; among dissimilar or different

vehicles, fuel taxes are not proportional to use.247
That the heavy-trucking industry will receive enormous benefits from

24� Ibid.
247 Illinois Department of Public Works and Buildings, Division of Highways, Motor

Vehicle Taxation in Illinois 14 (August, 19S2). See also Staff Report to the Committee

on Interstate and Foreign Commerce, State Taxation of Interstate Trucking and the Reci

procity Problem, 84th Cong., 1st Sess. (1955).
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a program of the type envisioned can hardly be questioned. In this
connection it is pertinent to note that some heavy truckers, as a matter

of choice, consistently use several of the toll turnpikes, rather than al
ternate free routes. Toll charges over these through turnpikes for heavy
trucks are generally much higher than for passenger cars, in some in
stances 3 to 10 times as much.248 Yet these roads are being used by
truckers voluntarily, rather than the jree routes.

With the federal government assuming around 95 percent of the cost of
a system of cross-country highways, which will greatly benefit the heavy-
trucking industry and enhance its competitive position, and with the
financing of this system based on fuel taxes alone, at present rates, it
readily appears that the ordinary passenger-car owner would be bear

ing a highly disproportionate part of the total cost. If the present fed
eral excise taxes on fuel are to be converted for all intents and pur
poses into "user" taxes, and are to constitute a base on which bonds
are to be issued, it is submitted that such a procedure would build
into the financing plan inequities as between classes of highway users.

This is another reason why the administration financing plan is not con

sidered sound federal policy.
V

Conclusion

The history of this legislation in the first session of the 84th Congress
is an amalgam of extremely complex but far-reaching public policy
issues which involve intense pressures and many considerations. These
issues are deserving of close and thoughtful individual study. It is
reasonable to anticipate further debate on this matter during the second
session of the 84th Congress.
Of the many issues, the one above all others for which a solution

must be found, if there is to be highway legislation, is that of financing.
It is concluded that the weight of the evidence shows the administra
tion plan to be unsound and inequitable. The enormous size of the
road program must be considered in evaluating any proposal for its
financing. The federal money involved in the administration plan might
be more than 90 times the cost of the Panama Canal; approximately
3 times the combined cost of the PWA and WPA programs of the de
pression years; some 18 times the cost of original construction, and

248 Ohio Turnpike Commission, Ohio Turnpike Schedule of Tolls, October 19SS; see

also AAA, Directory of Toll Bridges, Ferries, Domestic Steamship Lines and Toll Roads
54 (May, 1955), with particular reference to the Pennsylvania Turnpike.
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all construction to date, of the whole TVA system of dams and projects;
some 128 times the cost of the most expensive dam ever constructed
in the United States; and some 4 times the total amount of money
expended by the federal government for the past 20 years on all
rivers and harbors projects, flood control projects, and reclamation
projects combined.249
The financing plan proposed by the Eisenhower administration appears

to have no precedent in federal experience. It is disguised deficit-
financing on a tremendous scale. The plan would largely remove the
program from normal fiscal and congressional controls which are usually
exercised over even small projects. It would build into the financing
of the road program a highly inequitable division of the total costs as

between highway "users." It is grounded on the principle of "ear
marking" of revenues, which appears of questionable value at the fed
eral level for a project of this kind. Further, it would establish a highly
undesirable federal precedent which might be utilized in the future for
other federal projects. If this should develop, debt limitation legisla
tion might be rendered meaningless. Additionally, the administration

financing proposal carries with it the very real danger of originating a

series of unguaranteed bond issues, piled one on top of the other in
future years, in the event the highways for which the bonds are issued
wear out or become obsolete before the bonds are paid off. Moreover,
that plan ultimately would lodge in a board of directors too much power
with respect to expenditure of money.
What alternative is suggested? While pay-as-you-go financing, as

such, is outside the scope of this article, it is believed that it is the
soundest and most desirable method of financing this project. One is
entitled to ask this question: If a pay-as-you-go program for a vitally
necessary matter cannot be initiated during a period of prosperity, when
will it ever be possible to initiate such a program of financing, and when
will it ever be possible to reduce or slow down our constantly increasing
federal debt? Many highway experts regard this as the best solution,
and a number of senators and representatives who are close to our

governmental fiscal situation consider it necessary. The House Com
mittee on Public Works recommended it during the first session, as did
the Commission on Intergovernmental Relations.
A combination "bond-tax" plan has been suggested by some as an

249 These general comparisons are based on dollar amounts and do not take into

account change in purchasing power. The dollar amounts used here were compiled by the

Legislative Reference Service of the Library of Congress for a member of Congress.
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area of compromise. The real issue here appears to be: what kind of
bonds? It is submitted that this is a vital point. // a pay-as-you-go
program is not possible, and if it is concluded that some bonds must

be issued in combination with some tax increases, it is believed that the

public interest would best be served by compliance with the following
two conditions: (1) issuance of bonds subject to the federal debt limi
tation statutes, to be handled within the Treasury Department just as

other federal obligations of similar character are handled; and (2) since
heavy vehicles are not now paying an equitable share of federal-aid
highway costs, any revision of such existing federal excise taxes�as

may properly be regarded as a measure of road use�should take this
factor into account. If issuance of bonds is considered necessary, this
type of approach would appear to be, at the very least, far superior to
the administration financing plan of the first session. It is believed it
would be in the direction of fiscal soundness, even if it might not ap
proach that ideal as closely as a full pay-as-you-go program might.
It is submitted that the Senate and House of Representatives acted

in the public interest in rejecting the administration financing proposal
in the first session, and that they would be so acting if that proposal
were again rejected in the second session. It is further submitted that
the Congress would be acting in the public interest if it adopted
equitable pay-as-you-go financing for a major federal highway program
in the second session or, if that is not possible, a soundly conceived and
equitable compromise for financing such a program.
December 1955.
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NOTES

INCREASED CONTROL OVER PROXY CONTESTS: THE
PROPOSED AMENDMENT TO REGULATION X-14 OF
THE SECURITIES AND EXCHANGE COMMISSION*

The subject of proxy contests was brought vividly to the attention
of the American public by the widespread publicity afforded Mr.
Louis Wolfson's attempt to gain control of Montgomery Ward & Com-

* Shortly after this Note went to press the SEC announced the adoption with certain

modifications of the proposed amendment to Regulation X-14, to become effective on

January 30, 1956. SEC Securities Exchange Act Release No. 5276, 21 Fed. Reg. 577

(1956). It is suggested that the reader obtain a copy of the adopted amendment to read

in conjunction with this Note.
The amendment as adopted reflects no change in the SEC's approach to the proxy con

test problem as discussed in Part II of this Note. However, there have been several

changes in the numbering and grouping of the adopted rules which bring most of the

information concerning proxy contests under a new Rule X-14A-11 rather than diffusing
it throughout several rules as originally proposed. The important substantive differences
are as follows:

(1) The definition of solicitation has been shortened and, while the language is broad

enough to cover most of the public relations methods and media that are used to solicit,
it no longer attempts to spell them out specifically. Also, adopted Rule X-14A-6(g) ex

empts speeches, press releases, and radio and television scripts from the requirement of

filing with the SEC prior to use, although filing is required not later than the day of use.

The problems which undoubtedly led to this modification of the proposed definition are

discussed in Part III of this Note.

(2) The definition of participant has been modified to exclude those persons employed
by a participant to solicit proxies and those employees and officers of the issuer or other

participant who would not otherwise be participants. This highly desirable modification
is in accord with the discussion in Part V of this Note.

(3) Proposed Rule X-14A-9(b) which gave specific examples of fraud was not adopted
as a rule but was added as an explanatory note to Rule X-14A-9 with some of the more

objectionable examples eliminated. See discussion in Part VI of this Note.

(4) Only annual reports which comment on or refer to the opposition solicitation or

a participant in such solicitation must be filed as proxy soliciting material. The proposed
amendment included all annual reports and was vigorously opposed by management. See
discussion in Part VI of this Note.

(5) Adopted Rule X-14A-11 eliminates the requirement, originally included in proposed
Rule X-14A-12, that a participant anticipate an opposition solicitation. A participant
need only comply with the rule pertaining to proxy contests when an opposition solicita
tion has actually commenced. In addition, the adopted rule does not apply to all proxy
contests but only to those involving the election or removal of directors. See discussion
in Part IV of this Note.
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parry1 this past spring and Mr. Robert R. Young's successful attempt
to gain control of the New York Central Railroad in 1954.2
On March 3, 1955, the Senate Committee on Banking and Currency

began public hearings as part of a stock-market study which resulted
in fourteen principal findings, one of which was that proxy regulation
was an important factor in influencing stock-market behavior.3 As a

result of this finding, a subcommittee under the chairmanship of Senator
Lehman was set up to investigate the subject of "corporate democracy."
The subcommittee began public hearings on June 1, 1955, during which
the principals of the Montgomery Ward contest and the New York Cen
tral contest testified along with J. Sinclair Armstrong, Chairman of the
SEC. On August 23, 1955, the SEC released a set of proposed amend
ments to the proxy rules, many of which included suggestions and
recommendations presented at these subcommittee hearings.4
It is intended in this Note to discuss several of the more controversial

of these amendments, the abuses which they are designed to correct,
the probability of their doing so, and possible harmful effects of the

proposals themselves.

I. Background

The necessity for amending the existing proxy regulations stems from
the fact that ownership of stock in a majority of large corporations has
become widely diversified and it is no longer possible for several large
holders to pool their shares and gain control of a corporation. For exam

ple, before the 1954 contest, the largest New York Central stockholder
owned less than one per cent of the stock.5 The extent to which the

1 Mr. Wolfson accumulated enough votes to place himself and two members of his

slate on the board of directors under the cumulative voting system. Time, May 23, 19SS,
p. 88.

2 Mr. Young became chairman of the board of directors and his entire slate was elected.

His forces polled 3,404,789 shares or 59.3% of the total vote. Testimony of William

White, former Chairman of the Board of the New York Central on June 8, 19SS, Hear

ings Before the Subcommittee on Securities of the Senate Committee on Banking and

Currency, 84th Cong., 1st Sess., pt. 3 (1955). These hearings, as yet unpublished, were

read in galley proof.
3 S. Rep. No. 376, 84th Cong., 1st Sess. 12 (1955) ; S. Rep. No. 1280, 84th Cong.,

1st Sess. 141 (1955).
4 SEC Securities Exchange Act Release No. 5212, 20 Fed. Reg. 6357 (1955).
5 One per cent of the Central stock amounted to approximately 65,000 shares. Harold

S. Vanderbilt, the largest individual holder, had owned 60,000 shares. Testimony of

William White on June 8, 1955, in Hearings, supra note 2.
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public has become security conscious is indicated by a recent New York
Stock Exchange estimate that 7,500,000 people, or 44 out of every 1,000
Americans, now own securities. As a result, the opposing sides in a

proxy contest must carry their fight to the individual shareholder and,
in a large corporation such as the New York Central with 44,000 share

holders, this means carrying it to the public.
This new "public relations" approach to proxy contests has taken on

all the aspects of a political campaign, complete with press conferences,
cocktail parties, town-hall meetings, handshaking, and well wishing. The
leaders of the opposing parties even make personal appearances in large
cities throughout the nation with entourages of name athletes and
movie stars.6 Management has set up stockholder relations departments
and is publishing annual reports that are illustrated and clearly writ

ten; booklets are mailed out with dividend checks, and stockholder
tours of the plant are arranged.7 As the battle becomes more spirited,
charges, countercharges, and accusations are exchanged; statements are

made that have no foundation in fact and a good deal of material is
distributed from both sides which does not meet the standards estab
lished by the proxy regulations for "soliciting material."
The size of these contests is brought sharply into focus by a realiza

tion of the amount of money involved. Robert Young spent 1,308,733
dollars to win the New York Central contest and the combined cost
for both sides in the Montgomery Ward contest was over 1,200,000
dollars.8
An accurate idea of the frequency of these contests was given by

Chairman Armstrong in his testimony before the subcommittee. The in
formation he supplied revealed that there were twenty-one nonmanage-
ment solicitations in 1952 involving contests for representation on the
board of directors or control of the company. In 1953 there were seven

teen, in 1954 there were twenty-eight, and up to March 31, 1955, there

6 For an amusing and informative account of the adventures of the owner of two
shares of Montgomery Ward stock during the 1955 contest, see Brooks, Our Plunging
Correspondents Encounter With Corporate Democracy, The New Yorker, May 21, 1955,
p. 100.

7 Business Week, April 3, 1954, p. 118.
8 Coffin, Proxy Warfare May Provoke Tighter Government Rules, Nations Business,

July 1955, p. 32. A breakdown of the sum spent by Mr. Young was as follows: $401,045,
legal fees; $319,469, advertising; $258,872, clerical help, proxy solicitors, consultants fees;
$198,669, stationery, mailing, telephone; $70,464, telegraph, travel; $60,212, equipment
rental. Ibid.
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were eight.9 More contests are expected in 1956.10
The existing rules are not designed to cope with contests of this

magnitude, but the SEC has attempted to handle the problem by ex

panding the rules beyond their literal meaning in some situations and
by not applying them in others. The proposed amendments are essen

tially a codification of this practice. In preparing these amendments,
the SEC has had to balance the merits of the claims of several conflict
ing interests, for each of which valid arguments can be presented. Man
agement naturally seeks to perpetuate itself and can argue legitimately
that the unity and continuity produced is of value in the profitable oper
ation of the corporation. This argument loses its vitality when corporate
earnings fall and management salaries and retirement plans continue
at a high level. At this point, a vigorous proxy contest may rouse a

lethargic management and result in substantial benefits to the corpora
tion regardless of the outcome of the contest.11 It would seem, then,
that the goal of good proxy regulation should be to protect the corpora
tion from "raiders," whose only interests are profit and power, but still
to permit an informed group of shareholders to correct abuses and laxity
on the part of a management firmly entrenched in its position. This

goal is easier stated than achieved and perhaps the best that can be
attained is a balance of the equities involved. The discussion of these
amendments is begun with the thought in mind that it is easier to say
there ought to be a law than to say what law there ought to be.

II. Twenty Years of Proxy Regulation

At the outset, it may be well to review briefly the development of
proxy regulation up to its present state. The SEC derives its power to

regulate proxies from section 14(a) of the Securities Exchange Act of

193412 which provides that
It shall be unlawful for any person, by the use of the mails or by any means or

instrumentality of interstate commerce or of any facility of any national securities

exchange or otherwise to solicit or to permit the use of his name to solicit any

proxy or consent or authorization in respect of any security (other than an exempted
security) registered on any national securities exchange in contravention of such

9 Testimony of J. Sinclair Armstrong, Chairman of the SEC, on June IS, 1955, in Hear

ings, supra note 2.
1� For a preview of the 1956 proxy season, see Time, July 25, 1955, p. 80.

n Montgomery Ward's sales in October 1955 were 16% over those in October 1954.

The Wall Street Journal, Nov. 7, 1955, p. 8, col. 6. The paper went on to say that "the

sales gains of Montgomery Ward . . . reflect more aggressive merchandising and other

changes made since last spring when management shifts took place, following a proxy

battle."
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rules and regulations as the Commission may prescribe as necessary or appropriate
in the public interest or for the protection of investors.

The first rules to be released under this section appeared in 1935. They
employed a three-way approach to the problem, requiring a brief dis

closure, prohibiting false and misleading statements, and creating a duty
on the part of management to mail to all shareholders of record proxy
material prepared by any shareholder upon the latter's request.13 This
same approach is still used, but the disclosure requirements have be
come increasingly stringent through the years. Additional disclosure

requirements were added in 1938,14 1940,15 1942,16 1948,17 and 1952.18
The rules currently in effect were last amended in 1954.19
The basic theory of the present rules, which were designed for a typi

cal uncontested proxy solicitation, is that, if important facts are fairly
and accurately presented to the shareholder, he will be able to vote in

telligently.20 This theory remains unchanged as the basis for the pro
posed amendments which require additional disclosure of facts pertinent
to a proxy contest, and seek to provide greater insurance that such facts
are not concealed in false or misleading language. Specifically, the SEC
has approached today's proxy problems by proposing:
(a) The addition of a broadened definition of "solicitation" which

includes the use of public relations media employed in the recent con

tests, and the addition of a new definition expanding the concept of who

12 48 Stat. 89S (1934), IS U.S.C. � 78n(a) (1952).
13 SEC Securities Exchange Act Release No. 378, Sept. 24, 1935. For a discussion of

the three-way approach to proxy regulation, see Emerson and Latcham, SEC Proxy Regu
lation: Steps Toward More Effective Stockholder Participation, 59 Yale L.J. 635, 642,
650-71 (1950).

14 SEC Securities Exchange Act Release No. 1823, 3 Fed. Reg. 1991 (1938). See Dean,
Non-Compliance With Proxy Regulations�Effect on Ability of Corporation to Hold Valid
Meeting, 24 Cornell L.Q. 483, 497-518 (1939). It was at this time that the rules re

ceived their designation as Regulation X-14.
15 SEC Securities Exchange Act Release No. 2376, 5 Fed. Reg. 174 (1940). See Bern

stein and Fischer, The Regulation of the Solicitation of Proxies: Some Reflections on

Corporate Democracy, 7 U. Chi. L. Rev. 226 (1940).
16 SEC Securities Exchange Act Release No. 3347, 7 Fed. Reg. 106SS (1942).
17 SEC Securities Exchange Act Release No. 4185, 13 Fed. Reg. 6678 (1948). See

Friedman, SEC Regulation of Corporate Proxies, 63 Harv. L. Rev. 796 (1950).
18 SEC Securities Exchange Act Release No. 4775, 17 Fed. Reg. 11431 (1952).
19 17 C.F.R. � 240.14a (Supp. 195S). See Bayne, Caplin, Emerson, and Latcham,

Proxy Regulation and the Rule-Making Process: The 1954 Amendments, 40 Va. L Rev
387 (1954).

20 See note 9 supra.
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is a "participant in a solicitation," which reaches behind the nominal
challenger to his financial backers and other supporters.21
(b) The allowance of certain conditional solicitations prior to the

furnishing of a proxy statement to the security holder.22
(c) The inclusion of certain specific statements and material in the

rule against false and misleading statements.23
(d) Disclosure of identity, interests, and connections bearing upon

the proxy contest.24
(e) Subjection of the annual report to the proxy regulations when

ever there is a proxy contest.25
With this brief resume of the proposed amendments, the stage is set

to show in what way they will answer certain basic questions concern

ing proxy contests.

III. What Is a Solicitation?
The proposed amendments apparently intend to include in the defini

tions of "solicitation" and "participant" all those activities which
comprise a proxy contest and tend toward obtaining a proxy, and all
those people engaged in the contest who are interested in obtaining a

proxy. The existing definition of solicitation states that

The term "solicitation" includes (1) any request for a proxy whether or not ac

companied by or included in a form of proxy, (2) any request to execute or not to

execute, or to revoke, a proxy, or (3) the furnishing of a form of proxy to security
holders under circumstances reasonably calculated to result in the procurement of a

proxy. The term does not apply, however, to the furnishing of a form of proxy to
a security holder upon the unsolicited request of such security holder ... or the
performance by any person of ministerial acts on behalf of a person soliciting a

proxy.26
The new proposal would add

(4) any statement made or used by or on behalf of any participant in a solicita
tion (i) in support of or in opposition to any matter to be acted upon by security
holders of an issuer, including an election of directors, whether addressed directly
to security holders, or to a group of persons or the general public or (ii) which
may facilitate, influence, aid, or obstruct the giving or revoking of proxies by se

curity holders.

2i Proposed Rule X-14A-1, 20 Fed. Reg. 63S7 (19SS).
22 Proposed Rule X-14A-12(c), 20 Fed. Reg. 63S8 (19SS).
23 Proposed Rule X-14A-9(b), 20 Fed. Reg. 6358 (1955).
2* Proposed Rule X-14A-12(b), 20 Fed. Reg. 6358 (1955); Schedule 14A, proposed

Items 3(b), 4(b), 20 Fed. Reg. 6359 (1955); Proposed Schedule 14B, 20 Fed. Reg. 6359

(1955).
2� Proposed Rule X-14A-12(b) (3), 20 Fed. Reg. 6358 (1955).
2� Rule X-14A-1, 17 C.F.R. � 240.14a-l (Supp. 1955).
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Without limiting the scope of this definition, the term "solicitation" shall include
the dissemination, distribution or publication by or on behalf of a participant for the
purposes specified in (1) through (4) above of letters, releases, advertisements,
scripts, speeches, addresses and reprints of other material whether such material
was originally prepared or issued by a participant in a solicitation or otherwise.27

It is readily apparent that this language is directed at the "public rela
tions" approach to proxy solicitation which does not actually request a
proxy or furnish a proxy form, and the language is broad enough to

cover every usual method of solicitation. No distinction is made be
tween written and oral statements, which brings up the question of
whether the SEC has the authority to exercise this extensive control.
It can be seen from section 14(a) of the Securities Exchange Act28

that the jurisdiction of the SEC does not depend on the use of the mails
or the facilities of interstate commerce but on the fact that the security
is listed on a national securities exchange. Until the 1942 revisions,
however, the SEC exempted solicitations not affected by the use of the
mails or interstate commerce facilities. At that time the exemption was

eliminated,29 the SEC relying on the phrase "or otherwise" in section

14(a). The constitutionality of this basis for jurisdiction has never

been raised in court, although there has been litigation on the question
of whether particular writings were in fact solicitations. Chief Judge
Learned Hand pointed out in SEC v. Okin30 that any writings were

solicitations, whether or not they strictly solicited a proxy, if they "are
part of a continuous plan ending in solicitation and which prepare the
way for its success." This would seem to be sufficient authority for
the extension of the rules to the written matter and reprinted oral mat
ter mentioned in the definition.
It would also seem that oral statements are not so different from writ

ten statements that they should not also come under the proxy rules.
Chairman Armstrong testified at the subcommittee hearings that "the
Commission does not believe that oral statements may be employed
to achieve indirectly that which is prohibited if done in writing and,
on occasion, it has required correction in written material of erroneous
oral statements previously made."31 Mr. Robert Young seemed to share
this view when he testified before the subcommittee that "proxy fights

27 See note 21 supra.
28 See note 12 supra.
29 See note 16 supra.
30 132 F.2d 784, 786 (2d Cir. 1943) ; accord, SEC v. Topping, 85 F. Supp. 63, 64

(S.D.N.Y. 1949).
31 See note 9 supra.
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afford those with concealed motives a broad temptation to deal in slan
der, distortions, and material omissions. Oral or written statements
during proxy contests deserve the closest scrutiny . . . ,"32
A more complex problem affecting regulation of oral statements

arises in the "off-the-cuff" interview in which the statements are pur
portedly not prepared in advance. Leslie Gould, financial editor of The
New York Journal-American, sharply criticized the proposed definition
stating that "instead of frankly answering legitimate questions of an

aggressive reporter or interviewer, figures in proxy fights will attempt
to cover up on the grounds the answers would be in violation of the
SEC regulations, with the possibilty of criminal punishment."33 It is
conceivable that the broad language of the proposed definition is in
tended to include interviews, press conferences, and television and radio
"panel" shows; to the extent that they are not actually spontaneous
but in reality prepared in advance, the spirit of the definition would
require them to be included. However, in the case of bona fide inter
views it would seem to be hopelessly impractical to treat as "soliciting
material" answers by a contestant to questions of which he has had no

prior knowledge. Such statements could not possibly be filed in ad
vance with the SEC under Rule X-14A-6(b).34 There could be consti
tutional ramifications of this problem, particularly in the area of prior
restraint of speech, but the issue appears clarified by the statement of
Chairman Armstrong that "... the Commission has never questioned
the propriety of contestants to answer inquiries made by the press which
have not been stimulated or induced or 'planted' by the contestants."35
This view of the SEC is amplified in a letter written to the American

Newspaper Publishers Association in which they stated that a newsman

is not a participant in a solicitation when he publishes a story quoting
one of the contestants, or when he editorializes on the contest, or when
he permits reprinting of material from his newspaper.36 The definition,

32 Testimony of Robert R. Young on June 9, 19SS, in Hearings, supra note 2.
33 Gould, New SEC Rule Would Impose Censorship on News and Ads, Editor and Pub

lisher, Sept. 10, 1955, p. 7.
3* 17 C.F.R. � 240.14a-6(b) (Supp. 1955). This rule requires soliciting material to

be filed with the SEC at least two days before it is distributed to security holders. The

SEC then examines the material, comments on it, and returns it. They do not approve
or disapprove it.

35 Address by J. Sinclair Armstrong, Meeting of the Chicago Chapter of the American

Society of Corporate Secretaries, Feb. 9, 1955.
36 Letter from Byron D. Woodside, Director of the Division of Corporate Finance of

the SEC, to Cranston Williams, General Manager of the American Newspaper Publishers

Association, Sept. 27, 1955, on file in Public Reference Room of the SEC.
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as proposed, should be revised in the interests of fairness to the press
and to future contestants to reflect more accurately what is apparently
the view of the Commission on the subject.
One abuse which would be eliminated by the proposals is the use of

reprinted matter as soliciting material. The problem has been twofold.
In one situation, material very favorable to one side is written by a per
son not connected with that side or the contest, and is therefore not

subject to the rules. In the other situation, material purports to be writ
ten by a stranger to the contest but is actually procured or written by
a contestant. The proposed definition of solicitation would specifically
include all such material, and, under existing regulations, it would have
to be filed with the SEC by the side desiring to use it, to be examined
as if originally prepared by that side. In addition, proposed para
graph (d) of Rule X-14A-337 would require that certain public dis
closures be made concerning the reprints.
This is the way the situation is currently being handled, although

such a procedure in the case of reprinted material is not specifically
provided for under the existing rules.38 It seems only fair that the se

curity holders be aware of the source of proxy-soliciting material so

that they are in the best possible position to weigh bias and lack of

objectivity in the statements made. Fair disclosure requires that solicit

ing activity not hide behind the veil of independent opinion.
This new definition of "solicitation" is very broad, but if strictly and

impartially applied it should do much to raise the tone of proxy con

tests. Essential to the success of this rule will be expeditious handling
by the SEC of the expanded volume of soliciting material brought under
the proxy regulations.

IV. When Does a Solicitation Begin?

Existing Rule X-14A-3(a) requires that "no solicitation . . . shall be
made unless each person solicited is concurrently furnished or has pre
viously been furnished with a written proxy statement . . . ,39 When

37 17 C.F.R. � 240.14a-3 (Supp. 19S5). This rule deals with the "Information To Be
Furnished Security Holders." The addition of proposed paragraph (d) will require that
any soliciting material which includes "reprints" must give the name of the author and
full details of its original publication identifying any person being quoted, a statement as

to whether consent was obtained to use the reprint, and a statement as to whether the
person using the reprint was in any way, directly or indirectly, responsible for its original
publication or intends to make payments for or in connection with its use. 20 Fed. Reg.
63S8 (19SS).

38 See note 35 supra.
39 17 C.F.R. � 240.14a-3(a) (Supp. 1955).
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a contest is not involved, a corporation would have no reason to solicit
proxies until such a proxy statement has been prepared. The typical
contest, however, is heralded by a public announcement by the chal
lenger that he seeks control of the corporation accompanied by his
first flurry of press releases, advertisements, speeches, and other propa
ganda material. This touches off a reply by management and at this
point, although neither side may have requested a proxy or furnished
a proxy statement, it is clear that such activity is ultimately intended
to procure a proxy. Such statements and charges made at the outset
tend to impress the public and may never entirely be obliterated by
material issued later under the proxy regulations. The new definition
of solicitation would certainly include this type of preliminary activity
and result in its prohibition by Rule X-14A-3. Proposed Rule X-14A-

12(c), however, will permit such pre-proxy statement solicitations on

the condition that a statement containing comprehensive information as

to the interests and identity of each participant is filed with the SEC40
and that no form of proxy is furnished to security holders prior to the
time a proxy statement is furnished. Proposed Rule X-14A-12(b) will
further require that any such pre-proxy statement material be filed
with the SEC five business days before it is sent to the security holder.
Chairman Armstrong testified at the subcommittee hearings that, in

spite of Rule X-14A-3, the SEC was permitting pre-proxy statement

material to be used if it is first filed with the SEC. He indicated that
the practice had arisen in order to permit management to reply to the

challenger's initial announcement. (The SEC had taken the stand that
the solicitation started at the moment the opposition made its first
announcement. All further activity would then have been governed by
Rule X-14A-3.)41
The proposed rule seems to be a realistic approach. One side may

not have all the extensive information required for a proxy statement
when the other side begins its campaign, but under the proposed rule
it can begin anyway. The security holder will have more time to con

sider the issues but cannot take precipitant action because the proxy
form cannot precede the proxy statement. The SEC will know who
is involved through the Schedule 14B statement and will see the ma

terial before it is distributed. The rule is essentially a codification of
the existing practice fortified with the Schedule 14B statement, and in

providing for more disclosure over a longer period of time it should

produce a fairer contest.
40 Proposed Schedule 14B, 20 Fed. Reg. 6359 (1955).
41 See note 9 supra.
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Proposed Rule X-14A-12 also requires that the Schedule 14B state

ment be filed even if there is no pre-proxy statement soliciting involved.
It must be filed in any solicitation

(i) in opposition to the management of the issuer . . . and (ii) to all solicitations

by or on behalf of the management of an issuer ... in response to or in anticipa
tion of an opposition solicitation ....

It would seem to be an unnecessary burden on management to require
that they anticipate an opposition solicitation. Adequate provision is
made in proposed Rule X-14A-12(b) to handle this situation in pro
viding that

If any solicitation on behalf of management . . . has been made prior to a solicita
tion in opposition thereto, a statement for each participant in behalf of manage
ment . . . shall be filed with the Commission within five business days after notice
of the opposition solicitation.

The preparation of Schedule 14B requires answering two and one-half

pages of questions for each of eight types of participants and will be
an extensive task if the participants are numerous and scattered. It
would seem sufficient, for the purposes of this rule, to require this
information from management only when an opposition solicitation has
actually been initiated42 and even in that case the five-day time limit
should be extended to allow a realistic time for preparation. The SEC
has received comment on this proposed rule suggesting even more dras
tic limitations to its application 48

V. Who Is a Participant and What Must He Disclose?

The proposed definition of solicitation would increase the amount of

activity that is controlled by the proxy rules. The proposed definition
of "participant" will serve to bring additional people under the rules 44

42 See letter from George C. Darr, attorney for Dresser Industries, Inc., to the SEC,
Sept. 28, 19SS, on file in Public Reference Room of the SEC. This letter expresses the
view that, under the proposed amendment, management may have to comply with the
rules in cases where an opposition solicitation may never materialize.

43 Letter from Francis F. Randolph, Chairman of the Board of the Texas Company, to
the SEC, Sept. 22, 19SS, on file in Public Reference Room of the SEC. The Texas Com
pany believes that a small group of minority stockholders could force management to

comply with this rule just for the purpose of harassment and feels that, if the manage
ment proxy statement has already been distributed, management should not have to fur
nish additional information unless they specifically intend to answer the opposition solici
tation.

44 "Participant or Participant in a Solicitation. The terms 'participant' or 'participant
in a solicitation' include any person who solicits proxies; any nominee for whose elec
tion as a director proxies are solicited; the officers or directors of an issuer who desig-
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This will force more people connected with the solicitation to disclose
their interests in its outcome. Under the present rules, the proxy state
ment requires information concerning only those people on whose be
half the solicitation is made, nominees for office, persons paying for
the cost of the solicitation,45 directors and officers of the issuer, persons
owning more than ten per cent of the outstanding voting securities, and
"associates"46 of certain of the foregoing. Other persons with a definite
interest in the outcome have been allowed to lurk in the shadows while
actively participating in the contest.47 Examples of persons and groups
who would become participants under the proposed definition are labor

nate or who are authorized to designate a nominee; any person who joins with another
to solicit proxies by permitting his name to be used in such activities or otherwise; any
committee or group organized to solicit proxies and any person who, acting alone or in

conjunction with one or more other persons, directly or indirectly, takes the initiative in

organizing, directing or financing any such committee or group; any person who finances
or joins with another to finance the solicitation of proxies or the acquisition of securities
in connection with a solicitation; any person who, on behalf of any participant solicits
the purchase or sale of securities for the purpose of supporting or securing support for a

participant; and any person who is a party to any joint venture or any other contract,
arrangement or understanding with a participant, for the purpose of buying, selling, hold
ing or voting securities, or of making a profit or preventing a loss in such securities,
during or in connection with the activities of the person or persons on whose behalf

proxies are solicited. The term does not include (1) a bank, broker or dealer who does
no more than lend money, execute orders or transmit proxy soliciting material in the

ordinary course of business as a bank or broker or dealer, (2) any person retained or

employed by a participant to, and who does no more than, request security holders to

execute a proxy, or (3) any person employed by a participant in the capacity of attor

ney, accountant, public relations or financial adviser and whose activities are limited to

the performance of his duties in the course of such employment." Proposed Rule X-14A-1,
20 Fed. Reg. 63S7 (1955).

45 SEC v. May, 134 F. Supp. 247, 256 (S.D.N.Y. 1955). The court held that a stock
holders' committee violated Item 3 of the proxy rules by not disclosing the identity, asso

ciations, and purposes of individuals who were sponsoring and underwriting its activities.
46 "Associate. The term 'associate' used to indicate a relationship with any person,

means (1) any corporation or organization (other than the issuer or a majority owned

subsidiary of the issuer) of which such person is an officer or partner or is, directly or

indirectly, the beneficial owner of 10 per cent or more of any class of equity securities,
(2) any trust or other estate in which such person has a substantial beneficial interest
or as to which such person serves as trustee or in a similar fiduciary capacity, and (3) any
relative or spouse of such person, or any relative of such spouse, who has the same home
as such person or who is a director or officer of the issuer or any of its parents or

subsidiaries." Rule X-14A-1, 17 C.F.R. � 240.14a-l (Supp. 1955).
47 See Testimony of John A. Barr on June 1, 1955, in Hearings, supra note 2. Mr.

Barr said, "Although Mr. Wolfson and his backers owned a million shares of Montgomery
Ward stock, no disclosure ever was made of who these backers were, or how much stock

they individually owned."
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unions who acquire securities during a contest in order to bargain
for a more favorable contract with management,48 suppliers of corpora
tions controlled by one of the contestants,49 independent corporations
running newspaper advertisements in support of one of the contestants,
and persons, not otherwise connected with the solicitation, purchasing
securities with money borrowed from one of the contestants in order
to vote for that contestant.50
The disadvantage of the proposed definition is that the line between

participant and nonparticipant is not sharply drawn; the last sentence
indicates that those persons engaged in mere ministerial duties are ex

cluded but that too is often difficult to determine. For example, does
it mean that a professional proxy solicitor would be excluded if he did
no more than request the execution of a proxy, but would be included
if he also delivered a sales talk? It would be a considerable job to pre
pare the Schedule 14A and 14B information for all these professional
solicitors and would seem to serve no particular purpose.51 Exemptions
in the definition should be more specifically defined so that persons
intended to be included within them will know whether or not they are

so included.

The proposed Schedule 14B statement is a completely new disclosure
device which must be filed with the SEC, in the event of a contest,
before any soliciting material is distributed, and must be included in
the proxy statement. This comprehensive statement requires informa
tion as to the participant's identity, employment, business experience,

48 Ibid. In a colloquy between Robert A. Wallace, staff director of the subcommittee,
and Mr. Barr, it was brought out that Montgomery Ward and the AFL Teamsters Union
had signed a contract during the proxy contest which was favorable to the union. In
Business Week, April 9, 1955, p. 27, it is reported that the union owned 13,500 shares
but possibly influenced 100,000 through its various connections.

49 See Testimony of Louis Wolfson on June 2, 1955, in Hearings, supra note 2. Mr.
Wolfson admitted seeking the support of the suppliers of the various firms he controls.
He controls firms having assets of approximately 230,000,000 dollars.

60 See Testimony of Robert R. Young on June 9, 1955, in Hearings, supra note 2.
800,000 shares of New York Central stock were being held in trust with the Chase Na
tional Bank who planned to vote the stock for management although it was owned by
the Alleghany Corporation, controlled by Young. It was arranged for the shares to be
sold to Clint Murchison and Sidney Richardson for 20,000,000 dollars. Alleghany put
up 7,500,000 dollars, Allan P. Kirby, an associate of Young, put up 5,000,000 dollars, and
a bank put up 7,500,000 dollars. The stock was voted for Young and the purchasers ob
tained it without advancing a cent of their own money.

81 For an informative article on the operations of a professional proxy solicitor, see
The New Yorker, March 27, 1954, p. 24.
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relationship with the issuer, details of prior proxy contests in which he
has been involved, criminal convictions, amount of securities of the
issuer he owns and how and when they were acquired, whether such
securities are held in a margin account or hypothecated for payment of
a debt to a bank or purchased with borrowed funds,52 contracts to
which he is a party relating to these securities,53 how he became asso

ciated with the solicitation, the extent of his activity, and other per
tinent personal data.
It is also proposed to make certain additions to Schedule 14A, which

lists the information required in a proxy statement, that will apply when
there is a contest. Proposed Item 3(b) would require detailed informa
tion concerning the methods of solicitation to be used, the persons who
will make the solicitation, the estimated cost thereof and persons bear
ing such expense, and a specific statement as to whether the issuer will
be asked to pay the costs and whether such a request will be submitted
to a vote of the security holders.54 Item 4(b) would require a descrip
tion of the interests of certain persons in the securities of the issuer
and in any matters to be acted upon at the annual meeting. Such per
sons are the directors of the issuer, each participant in the solicitation,
each nominee for director of the issuer, and each associate of the fore
going persons. A summary of the Schedule 14B information must also
be included.

The shareholder who reads and digests this information will be cast

ing his vote from an enlightened position. Indirectly, at least, this in
formation should indicate the motives and intentions of the contestants55

52 See Testimony of Louis Wolfson on June 2, 1955, in Hearings, supra note 2. Mr.
Wolfson testified that Devoe & Reynolds, a corporation controlled by Wolfson interests,
borrowed 1,700,000 dollars to purchase 40,000 shares of Montgomery Ward stock.

53 See Testimony of William White on June 8, 19SS, in Hearings, supra note 2. Mr.

White testified that large amounts of stock were purchased during the Central contest

with options to "put" back, merely to exercise its voting privilege.
54 See Testimony of Robert R. Young on June 9, 19SS, in Hearings, supra note 2. Mr.

Young did not mention in his proxy statement whether he would or would not seek re

imbursement. He later submitted the matter to a vote of the stockholders and was

reimbursed.
55 See Doyle v. Milton, 73 F. Supp. 281, 285-86 (SD.N.Y. 1947). The court refused

to find that a proxy statement was false or misleading because it failed to include a state

ment concerning the motive of the management in formulating the plan for which the

shareholders' approval was sought. But see SEC v. May, 134 F. Supp. 247, 257 (S.D.N.Y.
1955) (dictum). The court said that if it was the intent of the challenger to sell the

company's assets and liquidate its business, the shareholders should be advised of that

intent in the proxy statement and that it would be within the power of the SEC to re-
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and reveal whether this contest has resulted from management staving
off a raid by irresponsible outsiders or whether management is simply
seeking to perpetuate its position by concealing and distorting facts.
Publication of this information may also influence the conduct of the
contestant in selecting his fellow participants and supporters. The main

objection to these disclosure provisions is that they are unnecessary in
the case of some of the people who technically are included in the defini
tion of participant, such as professional proxy solicitors and others who

perform more than mere ministerial duties but actually have no vested
interest in the outcome of the contest. A revision of that proposed
definition should make these disclosure provisions less burdensome by
restricting their application to persons whose interest in the solicitation
has some bearing on the motivation of the contestants and, therefore,
should be revealed to the security holders.

VI. Antifraud Provisions

The existing antifraud rule is a general prohibition against false or

misleading statements or omissions in soliciting material.56 The language
is drawn from the civil and criminal liability sections of the Securities
Act of 193357 and the Securities Exchange Act of 1934.58 It is pro
posed to add a paragraph (b) which spells out specifically but does not

limit what is deemed false or misleading.59
quire such a disclosure. Presumably the purpose of the proposed rules is to require the
contestants to disclose so much information that their motives will be self-evident.

66 "No solicitation subject to this regulation shall be made by means of any . . . com

munication, written or oral, containing any statement which, at the time and in the light
of the circumstances under which it is made, is false or misleading with respect to any
material fact, or which omits to state any material fact necessary in order to make the
statements therein not false or misleading . . . ." Rule X-14A-9, 17 C.F.R. � 240.14a-9

(Supp. 19SS).
57 48 Stat. 84 (1933), as amended, IS U.S.C. � 111 (Supp. II, 19SS) ; 48 Stat. 84 (1933),

as amended, IS U.S.C. � 77q(a)(2) (1952).
58 48 Stat. 897, 904 (1934), as amended, 15 U.S.C. �� 78r(a), 78ff(a), (c) (1952).
59 "Specifically but without limiting the general scope of paragraph (a) [Present Rule

X-14A-9], the following are deemed misleading within the meaning of this rule:
(1) Predictions of specific future business and financial results.
(2) Irrelevant statements which confuse or mislead.
(3) Material which directly or indirectly impugns character, integrity or personal repu

tation, or directly or indirectly makes charges concerning improper, illegal or immoral
conduct or associations, unless factual data supporting such assertions are filed with the
Commission prior to such use.

(4) Unsupported or unsupportable accusations, questions or innuendoes.
(5) Material purporting to be factual but not based upon facts which can be estab-
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The SEC has no administrative procedure to prevent the use of mis
leading material under the proxy rules similar to the "stop-order" pro
ceeding available under the Securities Act.60 When a contestant refuses
to comply with the rules, the SEC must seek an injunction in a federal
district court,61 or may publish information concerning the violation.62
It can also request that the Attorney General prosecute any wilful vio
lations.63 In practice these drastic remedies are rarely used.64 Review
by the SEC, coupled with its ability to obtain an injunction, plus the
ability of the opposing party to invoke the proxy rules in court,65 has
apparently been sufficient to induce compliance with the rules in most
cases.

The proposed addition to Rule X-14A-9 was designed to correct
abuses prevalent in some of the recent proxy contests,68 but the language
used is too broad and ambiguous to provide an objective standard. It
would treat as misleading per se any "predictions of specific future
business and financial results." This is undoubtedly aimed at predic
tions based on mere conjecture or distorted facts, but it would apply
equally to sound predictions based on substantial facts such as the

probable result of a bond issue or the result of acquiring a new plant.
The average security holder would not even realize the implications of

many proposals without a factual prediction. The rule would also pro
hibit "irrelevant statements which confuse or mislead." Gross viola
tions such as statements made by courts used out of context or un

explained statistics are certainly misleading, but there could be honest
debate whether much of the material that might come under this cate-

lished by data available to the Commission." Proposed Rule X-14A-9(b), 20 Fed. Reg. 6358

(1955).
�� 48 Stat. 79 (1933), as amended, IS U.S.C. � 77h (1952).
�i 48 Stat. 899 (1934), as amended, IS U.S.C. � 78u(e) (1952); SEC v. Transamerica

Corp., 163 F.2d 511, 518 (3d Cir. 1947), cert, denied, 332 U.S. 847 (1948).
82 48 Stat. 899 (1934), as amended, IS U.S.C. � 78u(a) (1952) ; Alleghany Corp. and

Chesapeake Corp. Consolidation Plan, SEC Securities Exchange Act Release No. 1350

(1937), 11 Fed. Reg. 10969 (1946).
83 48 Stat. 904 (1934), as amended, 15 U.S.C. � 78ff(a) (1952).
8* See Testimony of J. Sinclair Armstrong on June 15, 1955, in Hearings, supra note 2.

Chairman Armstrong testified that the SEC had sought an injunction for violations of

the proxy rules only seventeen times and had appeared as amicus curiae in private liti

gation eleven times.
85 Phillips v. United Corp., CCH Fed. Sec. L. Rep. ('45-'47 Dec.) 1[ 90,395 (S.DJST.Y.

1947), appeal dismissed, 171 F.2d 180 (2d Cir. 1948).
88 See note 9 supra.
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gory would be irrelevant or actually misleading.67 Unsupported or un-

supportable accusations, questions or innuendoes are also per se mis

leading under the proposed rule. This undoubtedly refers to the rhetori
cal question based on a groundless assumption of the "when-did-you-
stop-beating-your-wife" variety,68 but it seems especially dangerous to

prohibit questions generally rather than to treat them on an individual
case basis. A question addressed to one side by the other is a traditional

way of presenting an issue to the public in a political campaign. It
presents an issue equally well in a proxy contest and, if the question
is misleading, a clear and honest answer by the other side will remedy
the situation. Other material deemed to be misleading is any "material

purporting to be factual but not based upon facts which can be estab
lished by data available to the Commission." Must this data be fur
nished to the SEC with the soliciting material, or is it sufficient that
the SEC can locate it at the company offices? Are private records to be
made public in these cases? This test should certainly be clarified.

This proposed addition to Rule X-14A-9 seems unnecessary. It will
work well in the extreme cases, but is confusing as applied to normal

soliciting material, and the extreme cases are sufficiently covered by
the existing rule which generally prohibits false and misleading ma

terial.69 A compromise was proposed in a letter to the SEC70 which
would include the proposed new paragraph as an explanatory note to
the existing rule. This would seem to be a practical solution. After
all, there must be some leeway for electioneering.71

67 SEC v. May, 134 F. Supp. 247, 2S2-S3 (S.D.N.Y. 1955). The court held that a sta

tistical comparison of the earnings of a corporation with earnings of other companies in
the same business without an explanation of the differences between the companies was

not sufficiently misleading so as to violate the proxy rules inasmuch as the corporation's
management had answered with statistical information of their own. The court said,
"This seems to me to be a field where the Commission and the Courts must tread warily
else they may unduly curb legitimate statistical debate."

68 See Rosen v. Alleghany Corp., 133 F. Supp. 858, 868 (S.D.N.Y. 1955). The ques
tion "Why were not the I. D. S. shares, instead of the oil shares, deposited as collateral?"
was held to be misleading when in fact, the "I. D.S. shares" had been so deposited.

69 See SEC v. Okin, 137 F.2d 862, 864 (2d Cir. 1943) (groundless opinion held mislead
ing) ; SEC v. May, 134 F. Supp. 247 (S.D.N.Y. 1955) (use of misleading questions and
statements of fact enjoined) ; Rosen v. Alleghany Corp., 133 F. Supp. 858, 867-69 (S.D.
N.Y. 1955) (use of misleading innuendo, questions, statements, and material impugning
personal integrity enjoined).

70 Letter from S. Whitney Landon, Secretary of the American Telephone & Telegraph
Company, to the SEC, Oct. 27, 1955, on file in Public Reference Room of the SEC.

71 See In the Matter of R. Hoe & Co., 137 N.Y.S.2d 142, 147-48 (Sup. Ct. 1954). The
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The proposed addition to Rule X-14A-9 becomes especially objection
able when applied to the corporation's annual report to the stockholders
which would be brought under the proxy rules by proposed Rule
X-14A-12 (b)(3). Under the existing rules copies of the report must be
furnished to the SEC but are not deemed to be "soliciting material"
or "filed" with the Commission, and are not subject to the proxy regu
lations or to the civil liabilities section of the Securities Exchange Act.72
The proposed rule would require this report to be filed with the SEC
as soliciting material if an opposition solicitation has occurred prior to
the time such report is distributed to the security holders.
The present requirement as to annual reports was incorporated into

the rules in 1942 at which time the SEC felt it would be better to en

courage the maximum release of information to the security holder
rather than subject the report to the civil liabilities of section 18 of the
Securities Exchange Act.73 Management has abused this privilege by
using the report for electioneering during a proxy contest.7* The cor

porations are quite naturally in favor of maintaining the status quo.75
There is, however, merit in their arguments. The reports necessarily
make predictions and contain other information which could be con

strued as objectionable under the proposed addition to Rule X-14A-9.

Also, the reports take extensive preparation and are expensive to pre
pare. An opposition solicitation occurring immediately before distribu
tion of the report might require scrapping of that report in order to

comply with the proxy rules. In all fairness to management, this rule,
if adopted, should be restricted to those instances where the opposition
solicitation has occurred no later than thirty days prior to the time
the annual report is distributed to the security holders so that manage
ment will have time in which to comply with the proxy regulations.

court states that "a certain amount of innuendo, misstatement, exaggeration and puffing
must be allowed as a natural by-product of a bitter campaign."

72 Rule X-14A-3(b), (c), 17 C.F.R. � 240.14a-3(b), (c).
73 SEC Securities Exchange Act Release No. 3347, 7 Fed. Reg. 106SS (1942).
74 See note 9 supra.
75 Letter from John B. Prizer, General Counsel of the Pennsylvania Railroad, to the

SEC, Oct. 28, 19SS; letter from Edward T. McCormick, President of the American Stock

Exchange, to the SEC, Oct. 28, 19SS; letter from George A. Brooks, Secretary of General

Motors Corporation, to the SEC, Oct. 17, 1955. One corporation would include the

report if it actually contained a solicitation. Letter from P. S. du Pont HI, Secretary of

E. I. du Pont de Nemours & Co., to the SEC, Oct. 17, 1955. All of the preceding letters

are on file in the Public Reference Room of the SEC.
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VII. Observations

These proposed rules are only one phase of a current movement to

place proxy contests under closer surveillance. The SEC has entered the

virgin territory of section 14(b) of the Securities Exchange Act and pro
poses adopting a Rule X-14B-1 which will regulate the giving of proxies
by brokers and dealers.78 Senator Capehart has introduced a bill to in
crease the public disclosure of security ownership,77 and Senator Ful-

bright has introduced a bill to extend regulation to unlisted securities.78
The trend is clear that future proxy contests will no longer be the free-

swinging affairs they have been in the past. A news magazine recently
summed it up quite succinctly in predicting that

contestants are going to have to be more cautious in their tactics and statements.

Challengers are going to be less free to charge that company officers are crooks, or
to promise fatter dividends. Officers are not going to be so ready to call dissident
stockholders financial freebooters. Both sides will have to be circumspect in choos
ing their associates, and in the financial deals they make in order to get proxies.79

Perhaps the proposed amendments are not the best way to achieve this
end. It may be argued that the definitions are too broad and that the
burdens placed on the contestants outweigh the benefits to the share
holder, but, nevertheless, it appears certain that some form of increased
proxy regulation is here to stay.

ROBERT E. MITCHELL

FINANCING PROXY CONTESTS WITH CORPORATE FUNDS

In recent years corporate stock has become widely dispersed among
millions of small shareholders.1 Most of them look upon stock as an

investment only and remain apathetic to the vote which it gives them in
the corporate affairs. As a result, large-scale proxy fights for control of

76 SEC Securities Exchange Act Release No. S166, 20 Fed. Reg. 3233 (19SS).
77 S. 879, 84th Cong., 1st Sess. (19SS).
78 S. 20S4, 84th Cong., 1st Sess. (1955).
79 U.S. News & World Report, Sept. 2, 1955, p. 90.

1 A Report of The Brookings Institute, 1952, states that there were 6,490,000 individual
stockholders in the United States at that time. A recent survey by the New York Stock
Exchange indicates that that figure has since increased to 7,500,000. Hearings Before the
Subcommittee on Securities of the Senate Committee on Banking and Currency on S. 879,
84th Cong., 1st Sess., pt. 3 (1955). These hearings, as yet unpublished, were read in
galley proof.
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corporations have become quite frequent.2 Many of the legal problems
incident to these disputes are regulated by the Securities and Exchange
Commission,8 and others are now being considered by the Senate Bank
ing and Currency Committee with a view to further legislation on the
subject.4 The most practical problem of all, however, remains unsettled :

who will pay for the proxy fight? Proxy battles cost money. Typical
expenses include those for mailing, solicitation, legal advice, public rela
tions, transportation, and entertainment.5 Some expenditures are required
in order to disseminate information to the shareholder so that he may
make an intelligent choice between the contestants. Other expenditures,
however, are obviously designed to curry favor. The money is spent;
but, at the time of the spending, it is not established whose money will
be used, the corporation's or the contestants'.
The problem is sharply pointed up by the events flowing out of the

recent New York Central proxy battle. In that election, in which

$2,000,000 was spent, the insurgent group, led by Robert R. Young,
was successful. Last June at the stockholders' meeting, Mr. Young
presented the corporation with a bill for his expenses. By a simple
majority vote, payment of that bill was approved, and $1,300,000 was

taken out of the corporation's coffers to reimburse the insurgent group
for all expenses incurred.6 In addition, the incumbent group, led by
Mr. William White, made use of corporate funds to wage their campaign
to retain control.7 Derivative suits have been brought by minority
stockholders to disallow use of corporate assets in either case.8
The use of corporate funds to finance proxy fights is a highly im

portant problem in modern-day corporation law and will arise with

increasing frequency as proxy battles become more numerous. Two

separate and distinct groups will seek recompense, the incumbents or

2 There were twenty-eight major proxy contests before the SEC in 1954 and eleven in

the first five months of 1955. Hearings, supra note 1.
3 17 C.F.R. � 240.14a (1954).
4 Hearings, supra note 1.
5 A detailed account of a typical proxy fight and the problems which may arise may

be found in Emerson and Latcham, Further Insight into More Effective Stockholder

Participation: The Sparks-Withington Proxy Contest, 60 Yale L.J. 429 (1951).
6 Testimony of Mr. Young, Hearings, supra note 1. For an interesting commentary on

this action see Sylvia F. Porter, "Young Submits a Bill," N.Y. Post, May 25, 1955,
incorporated into the record of the Hearings, supra note 1.

7 Management spent $550,000 out of corporate funds. Testimony of Mr. White, Hear

ings, supra note 1.
8 Young v. Ebbott, Index No. 2904-54 (Sup. Ct., N.Y. Co.) ; Newirth v. Young, Civil

No. 103-338 (S.D.N.Y.).



19S6] Notes 305

"in's" and the insurgents or "out's." This Note will consider the rights
of both groups.

Incumbents
In 1906 it was held, in the English case of Peel v. London & North

Western Ry.? that an incumbent board of directors may legitimately
make reasonable expenditures out of corporate funds in a proxy dispute
over policy matters. This rule was adopted in the leading American
case on the question, Hall v. Trans-Lux Daylight Picture Screen Corp.,10
in which there was a dispute over a merger proposed by the incumbent
board of directors. A proxy battle developed, and the incumbents used

corporate funds to finance their campaign. Suit was brought by a

minority stockholder to require them to pay back to the corporation
the money so expended. The court held that, "where the controversy is
concerned with a question of policy as distinguished from personnel of
management and the stockholders are called upon to decide it, it would
seem quite clear that the incumbent directors may with perfect propri
ety make such expenditures from the corporate treasury as are reason

ably necessary to inform the stockholders . . . ."u This decision has
been followed by Delaware12 and by federal courts governed by the sub
stantive law of Delaware.13
The first American case to consider the question was Lawyers' Adver

tising Co. v. Consolidated Ry. Lighting and Refrigerating Co.14 In that
case the plaintiff, an advertising company, sought payment for three items
of advertising which had been placed by the defendant's board of di
rectors in order to solicit proxies. The court held that the corporation
was liable for the first advertisement as a legitimate expense incidental
to the cost of the stockholders' meeting. It denied recovery for the other
two, because they "... were not legitimately incidental to the meeting
or necessary for the protection of the stockholders. They rather were

proceedings by one faction in its contest with another for the control
of the corporation, and the expense thereof as such is not properly
chargeable to the latter."15 Recent decisions of lower New York courts,

9 [1907] 1 Ch. 5 (1906).
10 20 Del. Ch. 78, 171 Atl. 226 (1934).
11 Id. at 81, 171 Atl. at 227.
12 Empire Southern Gas Co. v. Gray, 29 Del. Ch. 95, 46 A.2d 741 (1946).
13 Hand v. Missouri-Kansas Pipe Line Co., 54 F. Supp. 649 (D. Del. 1944) ; Steinberg

v. Adams, 90 F. Supp. 604 (S.D.N.Y. 1950).
14 187 N.Y. 395, 80 N.E. 199 (1907).
15 Id. at 399, 80 N.E. at 200.
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interpreting this holding as substantially in accord with the rule of the
Hall case, have allowed incumbents to use corporate funds in some in
stances.16

Policy Dispute and Reasonable Expenditures
This well-established rule permitting reimbursement to the incumbent

embraces two conditions which are intended to prevent abuses. One is
that the dispute must be over policy matters, and the other is that the
expenses be reasonable.
The requirement that the dispute be over policy was set forth by the

courts in both the Peel and Hall cases. In both cases there was a concrete

policy-issue involved, in one the use of an accounting system and in
the other a proposed merger. In both, the court recognized the difficulty
of applying its rule, and thought the condition was a necessary limita
tion upon the use of corporate funds. The court in the Peel case knew
that there would be attempts to extend the doctrine to include per
sonnel disputes, but expressed the hope that, in such cases, ". . . the
decision of this Court . . . will not be cited as any authority for justify
ing the action of the director."17 In later cases, however, this limitation
has been overlooked, and there have been suggestions that the distinc
tion be abolished as impractical.18 To do so, however, would be to

forget the purpose in allowing the incumbent directors to use corporate
funds, namely, to "inform the stockholders of the considerations which
the directors deem sufficient to support the wisdom of the policy advo
cated by them and under attack . . . ,"19 In such a situation the court

allowed the use of corporate funds, but it never intended that such
use be extended to any and all disputes.
The second requisite is that expenses be reasonable. Like any use of

the term "reasonable," it must be considered in the light of all surround
ing facts. However, there has been little judicial inquiry into the
reasonableness of various categories of expense. It is extremely doubt
ful that many of the activities noticed in connection with large-scale
proxy contests may be labeled reasonable expenditures. There are

usually "expenses for entertainment, chartered airplanes and limousines,
public relations counsel and proxy solicitors. However legitimate such

16 In re Zickl, 73 N.Y.S.2d 181 (Sup. Ct. 1947) ; McGoldrick v. Segal, 124 N.YXJ.
461, col. 2 (Sup. Ct., Sept. 14, 1950), noted in 64 Harv. L. J. 668 (1952); see Cullom

v. Simmonds, 139 N.Y.S.2d 401 (App. Div. 2d Dep't 1955).
it [1907] 1 Ch. at 21.
18 See Friedman, Expenses of Corporate Proxy Contests, 51 Colum. L. Rev. 951 (1951).
i� 20 Del. Ch. at 81, 171 Atl. at 227.
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measures may be on behalf of stockholders themselves in such a con

troversy, most of them do not pertain to a corporate function but are

part of the familiar apparatus of aggressive factions in corporate con

tests."20 Stockholders must be informed, but it does not follow that

they must also be wined and dined at the corporation's expense. Cer

tainly incumbent groups sometimes use high-pressure methods to cajole
the stockholder into voting for their candidate. If the courts allow
such expenses as reasonable, they disregard the basis for allowing any
expenditures at all: the necessity of informing the stockholders. Cer
tain expenses are necessary. Beyond that bare minimum, opposing
groups should be required to use their own funds if they wish to con

duct a flamboyant and high-pressure campaign.

Insurgents
The question of insurgent reimbursement was first presented to the

courts in Steinberg v. Adams.21 In that case a contest developed between
the incumbent directors of Thompson-Starrett Co., Inc., and an insur
gent group of stockholders. In the ensuing proxy battle, the incumbent
directors incurred expenses of $20,110.64 and the insurgents $27,775.82.
The insurgents were successful, and the new board caused the corpora
tion to reimburse both groups for their expenditures. The payment was
approved by a majority vote of the stockholders. In a derivative stock
holders' action, plaintiff sought judgment against both groups for the

corporate funds so expended. The substantive law of Delaware gov
erned this action. The court followed the rule set down in the Hall case
and held that the expenditures by the incumbents were legitimate.22 The
court then passed to a consideration of insurgents and held that such
reimbursement was a proper use of corporate funds, giving as its only
reason:

No case has been called to my attention which, in a "policy" controversy, either
allowed or disallowed the reimbursement of an insurgent group for the expenses
incurred by it in bringing about a change in management. My own choice is to
draw no distinction between the "ins" and the successful "outs." I see no reason

why the stockholders should not be free to reimburse those whose expenditures

20 Rosenfeld v. Fairchild Engine and Airplane Corp., 309 N.Y. 168, 177-78, 128 N.E.2d
291, 29S-96 (19SS) (dissenting opinion).

21 90 F. Supp. 604 (S.D.N.Y. 1950).
22 Judge Rifkind in his opinion makes some interesting observations which in effect

abandon the requisites of a policy dispute and reasonableness of expenses. See 36 Cornell
L.Q. 558 (1951); 61 Yale L.J. 229 (1952).
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succeeded in ridding a corporation of a policy frowned upon by a majority of the
stockholders.23

The only other case upon the question is Rosen]eld v. Fairchild En
gine and Airplane Corp?* In that case the dispute between the two
factions arose over issues which went deep into the policies of the com

pany, the major one being an employment contract with the former
president of the corporation. After a proxy contest for control, in which
the incumbents spent $134,000 and the insurgents $127,000, the in
surgents were successful and reimbursed both groups out of corporate
funds for the expenses incurred. This action was ratified by a majority
vote of the stockholders. In a stockholders' derivative action the plain
tiff sought to compel the return of the money to the corporate treasury.
The court was sharply divided, three members concurring in the ma

jority opinion, three other members dissenting very vigorously, and the
seventh judge concurring in the result, in a separate opinion, on the
narrow ground of failure of proof. The majority accepted the rule of
the Hall case and allowed incumbents to make reasonable expenditures
in a policy dispute, subject to the scrutiny of the court. The court also
held that the corporation may reimburse successful insurgents because
it saw ". . . no reason to deny the effect of their ratification nor to hold
the corporate body powerless to determine how its own moneys shall
be spent."25 The court recognized the distinction between incumbent
and insurgent groups, but it posited recovery on the power of a majority
of stockholders to reimburse an insurgent group. The only limitations

imposed upon this power are the usual conditions that the expenses be
reasonable and the dispute be over policy matters.

The dissenting opinion very forcefully denied that the corporation
may defray any insurgent expenses. These expenses are readily dis

tinguishable from the necessary expenditures of the incumbent group.
The dissent recognized the limits to the power of a majority to spend
corporate assets as it wishes. Referring to Continental Securities Co. v.

Belmont,26 the dissent quotes the opinion in Bagshaw v. Eastern Union

Ry. Co.27 "No majority of the shareholders, however large, could sanc

tion the misapplication of this portion of the capital. A single dissent

ing voice would frustrate the wishes of the majority."28 The dissent

23 90 F. Supp. at 607. (Emphasis added.)
24 309 N.Y. 168, 128 N.E.2d 291 (1955).
25 Id. at 173, 128 N.E.2d at 293.
2� 206 N.Y. 7, 99 N.E. 138 (1912).
27 7 Hare. 114, 68 Eng. Rep. 46 (1849).
28 309 N.Y. at 181, 128 N.E.2d at 297 (dissenting opinion).
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stated that the distribution of corporate funds to an insurgent group is
not a proper corporate activity but is ultra vires, and that, therefore,
a mere majority of stockholders cannot ratify such an action.

Distinction Between Incumbents and Insurgents
The allowance of insurgent reimbursement will follow from the failure

to distinguish between incumbents and insurgents. But the distinction
is required by the reason advanced for the rule, as stated in the Hall
case: "[I]t would be highly unreasonable to require that the directors
should personally defray the expense incident to the performance of a

duty which rested upon them to lay before the stockholders the infor
mation which is requisite for an informed decision . . . ."29
There is a most definite distinction between these two groups. The

incumbents have been placed in office by the shareholders. They have
assumed a fiduciary relation to the corporation and are liable for any
breach of their trust.30 The board of directors must formulate the

policy of the corporation and insure its efficient management.31 Direc
tors are elected for a term and may not be removed before the end
of that term except for cause.32 When a group of dissident shareholders

challenges their management, these directors are forced into defending
the decisions which they have made in good faith. If they believe that
a certain course of conduct is in the best interests of the corporation,
they cannot sit idly by and allow another group to take control and
alter that course, perhaps to the detriment of the corporation. Their

unique position of trust requires them to make full disclosure of all the
facts to the shareholders and to ask them to make an intelligent choice
between the two groups, based on this information. Since their cam

paign in a proxy battle is based primarily on these principles, it is

manifestly just and proper that they be allowed to expend corporate
funds in the contest. On the other hand, the same cannot be said of the
insurgents who, because of dissatisfaction with the management, have
decided to inaugurate the battle. Certainly they have no duty to take
this action. They do not, therefore, stand in the same position as the
directors. Both groups are engaged in the same struggle but they have

29 20 Del. Ch. at 81, 171 Atl. at 227.
30 Pepper v. Litton, 308 U.S. 295 (1939) ; Kavanaugh v. Commonwealth Trust Co.,

223 N.Y. 103, Kavanaugh v. Gould, 119 N.E. 237 (1918); Hun v. Cary, 82 N.Y. 65,
37 Am. Rep. 546 (1880); Ballantine, Corporations � 62 (1946).

31 Ballantine, Corporations � 62 (1946).
32 People ex rel. Manice v. Powell, 201 N.Y. 194, 94 N.E. 634 (1911); Ballantine, Cor

porations � 185 (1946).
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entered the struggle under far different circumstances. Between the two

groups there is a very clear and sharp distinction which forbids the
application of the same standard to both.

Effect of Stockholder Ratification
Without doubt, a unanimous vote of the shareholders is sufficient to

support reimbursement since all the shareholders acting in unison may
give away corporate assets, if not to the fraud of creditors or of the
public.33 However, a simple majority may not use corporate funds as

they wish. They may not dispose of assets to the detriment of minority
shareholders.34 They may not distribute dividends if capital is im

paired,35 unless permitted to do so by statute.36 Most important, they
may not distribute corporate assets unless there is a recognizable bene
fit to the corporation related to such distribution.37 Therefore, before
the courts may allow insurgent reimbursement, there must be not only
a policy dispute and reasonable expenditures, but also a benefit con

ferred upon the corporation. If there is no such benefit present, there
is no justification for the distribution of corporate assets.

It is difficult, however, to determine what benefit will support these
payments. There may be extreme cases in which the change clearly
will or will not be beneficial. The more usual situation is not so clear.
A change of management is not per se beneficial; it is not an adjudi
cation that the former board was incompetent nor that this new group
is necessarily better qualified. A benefit may appear immediately, in

twenty years, or never at all. It is certainly not within the province
of the courts to probe the soundness of one business policy or the other,
or to decree that, in the absence of any fraud or bad faith, the new

management is beneficial to the corporation or that the policies of the
old board are sounder business practice. Possibly the only basis for

finding a benefit to the corporation would be the fact that a majority
has declared the change beneficial. In actual practice, the result of the
entire proxy battle is to recompense a small group which has spent
large sums in order to win the proxy votes of an apathetic corporate

33 Ballantine, Corporations � 124 (1946).
34 Id. at � 85.
35 Id. at �� 244-45.
36 8 Del. C. � 170 (1953). Del. Code Ann. tit. 8, � 170 (1953).
3T "if a bonus payment has no relation to the value of the services for which it is

given, it is in reality a gift in part and the majority stockholders have no power to give
away corporate property against the protest of the minority." Rogers v. Hill, 289 U.S.

582, 591, 88 A.L.R. 744, 751 (1933).
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constituency. The control of the votes gives this small group the power
both to control corporate policies and to insure itself of a recompense,
at corporate expense, for disbursements made in seeking control. Re
imbursement would thus be made to depend upon the success or failure
of the proxy campaign. In actual practice, it would not matter at all
whether there is a benefit.
What effect, then, should be courts give to the declaration by the

majority that a benefit has been conferred upon the corporation? This
declaration in and of itself cannot be deemed to be conclusive proof
of a valid and sufficient consideration for reimbursement to the in

surgents out of corporate funds. There must exist a real and substantial

benefit, independent of this declaration, which will justify the distribu
tion of corporate assets. In the absence of benefit, any payment is
a gift which is beyond the power of a majority of the stockholders to

ratify over a single dissenting voice.38 Of course, the existence of a bene
fit is debatable. It will be difficult in any given situation to prove or dis

prove that the change has bettered the corporation. It is submitted that
when a majority of the stockholders declare that a benefit has been
received by the corporation and vote to reimburse the successful in

surgents, this declaration should give rise to a presumption that there is
a substantial, independent benefit for which the corporation has reim
bursed the insurgents. This presumption may be defeated by a minority
stockholder upon a showing that no benefit exists in fact, because then
the payment is not a proper corporate expenditure. If the courts accept
this presumption, the vote of the majority will be given some effect
while at the same time there is a deterrent to the possible abuses in
herent in allowing a reimbursement out of corporate funds to be deter
mined by a simple majority. This seems to be a fair solution for all par
ties involved. Neither the allowing of insurgent reimbursement in all
instances nor the denying of such reimbursement in all instances seems

a satisfactory answer. Neither theory has any firm foundation in cor

poration law. Both views are extreme and potentially dangerous.
Practical Consequences
If reimbursement of insurgent groups is allowed, the practical conse

quences upon corporate treasuries will be obvious. Such effects must
therefore be closely weighed before any final conclusion is reached. The
expenses of a proxy battle may deplete the corporation's assets to a sub
stantial degree. A long and costly contest could very easily eat away

38 Ballantine, Corporations � 124 (1946).



312 The Georgetown Law Journal [Vol. 44: p. 28S

all the surplus or even result in bankruptcy. The corporate treasury is
not a bottomless well from which money may be drawn without limit.
Sooner or later that well must run dry, to the detriment of all con

cerned. As an example, the total expenses of both groups in the New
York Central battle were $2,000,000, all of which eventually came from
corporate funds.39 Yet this is not necessarily the final disbursement nor
a final determination of the dispute. The insurgents have gained control
and have been paid. But let us assume that the incumbents, who lost
in a close election, still retain some substantial measure of support. It
is not impossible that the former incumbents will now become the in
surgents and seek to regain their position; it is the more likely if the
group can expect recompense. It should be clear that a series of dis
putes such as this, at a cost of $2,000,000 each, could very rapidly push
the corporation into financial insolvency. The Montgomery Ward dis
pute furnishes a more vivid illustration. In that contest Mr. Louis
Wolfson won a preliminary legal skirmish to require cumulative vot

ing.40 As a result he succeeded in placing three members on the board
of directors, though failing to gain control. It is possible that the battle
will be continued again until such time as the insurgents do win control.
At that time, it would seem logical that this insurgent group will be
allowed to recover last year's,41 and any other year's proxy-solicitation
expenses. The economic consequences could be disastrous.
On the other hand, a denial of insurgent reimbursement in all in

stances would firmly entrench present corporate management. It would
be extremely difficult for a stockholder group to dislodge an incompe
tent board of directors if corporate funds are not made available to it
for that purpose. A proxy battle is a costly affair. Apathetic stock
holders must be aroused to action; they must be informed of the in

surgents' position on the various issues involved. All this cannot be
done without the expenditure of a considerable amount of money. A

complete denial of reimbursement would give the incumbent group an

unfair advantage over insurgents. Every dissatisfied group of stock
holders would be required to spend its own money to oust incompetent
or inefficient management. It is not difficult to see that the end result
would be a great reluctance upon the part of stockholders to assert their

39 See notes 6 and 7 supra.
40 Wolfson v. Avery, 126 N.E.2d 701 (HI. 1955).
41 In the Montgomery Ward dispute management spent $766,000 out of corporate

funds. Mr. Wolfson's group spent $500,000 for which reimbursement was not made.

Hearings, supra note 1.



1956] Notes 313

right to a voice in management and challenge the incumbent board of
directors in a bona fide dispute.
Conclusion
The answer lies neither in granting successful insurgents an unquali

fied right to reimbursement, nor in denying them reimbursement in all
circumstances. The rule advocated is that a majority vote for reimburse
ment give rise to a presumption that an independent benefit has been
conferred upon the corporation, which presumption may be rebutted by
a minority stockholder if in fact no such benefit exists. This solution
would best serve the whole corporation, as well as the majority and

minority elements; the corporation, by securing for it good management
and preventing the waste of its assets; the majority, by allowing it to

bring about the necessary changes in management and to determine,
within limitations, how the corporation's money will be spent; the mi

nority, by protecting it from any indiscriminate distribution of cor

porate funds. It would also "secure good management for the corpora
tion, but leave the way open for a change when that management be
comes bad."42

THOMAS J. DOLAN

AFFAIRE NOTTEBOHM (LIECHTENSTEIN v. GUATEMALA)1�
A CRITIQUE

Municipal protection accorded to foreign nationals under domestic
law2 is a familiar field to layman and lawyer. Probably less familiar
is the same problem when presented on the international level.3 While

42 Senator J. W. Fulbright, Chairman of the Senate Committee on Banking and Cur
rency; Hearings, supra note 1.

1 Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J. Rep. 4.
2 "The Fourteenth Amendment to the Constitution is not confined to the protection

of citizens. . . . These provisions are universal in their application, to all persons within
the territorial jurisdiction, without regard to any differences of race, of color, or of na

tionality . . . ." Yick Wo v. Hopkins, 118 U.S. 356, 369 (1866). See Russian Volunteer
Fleet v. United States, 282 U.S. 481 (1931). See also Zimmerman, Judicial versus Ad
ministrative Determination of Controverted Claims to United States Citizenship, 43

Georgetown L.J. 19 (1954).
3 See Borchard, The Protection of Citizens Abroad and Change of Original Nationality,

43 Yale L.J. 359 (1934) ; Naujoks, Power of the National State in International Law to
Determine the Nationality of an Individual, 6 Temp. L.Q. 451 (1932) and 7 Temp. L.Q.
176 (1933).



314 The Georgetown Law Journal [Vol. 44: p. 285

protection of individuals under international law is somewhat beclouded
by positivist doctrinaire,4 nevertheless, nations have erected certain in
ternational standards of treatment calculated to protect their respective
nationals abroad from the arbitrary measures of a host State.5 If the
principal case represents the prevailing tendency of international law,
this protection has been diluted.

The Nottebohm Case demonstrates that the acquisition of a new citi
zenship may be attacked and its international effect6 vitiated by the
ex parte declarations of an attacking State�a stranger to the naturali
zation�without examination at the lex fori, as to fraud or abuse of
power attending the naturalization. This decision represents a de
parture from international tradition and its impact upon international
law merits careful scrutiny. It is the contention of the writer that the
facts in the case do not warrant such a departure.
Friedrich Nottebohm was born in Hamburg, Germany, on September

16, 1881. In 1905, he journeyed to Guatemala, taking up residence there
and making that country the focal point of business activities embrac
ing commerce, banking, and agriculture. These activities increased and

prospered. It is uncontroverted that he never applied for Guatemalan

citizenship although he remained there until 1943. During the decade

1930-1940, Nottebohm made intermittent trips to Germany and Liech
tenstein on business and family visits.

On October 9, 1939, still possessed of German nationality, he applied
for naturalization in Liechtenstein while visiting a brother there. The
Liechtenstein Nationality Act7 provides that an applicant for naturaliza
tion must prove his acceptance into a Liechtenstein Commune, must dem
onstrate that he will lose his former nationality as a result of such

* "The orthodox positivist doctrine has been explicit in the affirmation that only States

are subjects of International Law. That traditional doctrine is now rejected by the great
majority of those who have devoted special study to the matter . . . ." Lauterpacht, In
ternational Law and Human Rights 6 (19S0). See also, Jessup, Responsibility of States

for Injuries to Individuals, 46 Colum. L. Rev. 903 (1946). But cf. Stat. Intl Ct. Just.
art. 34, fl 1.

5 1 Oppenheim, International Law, Part II, Ch. 3 (7th ed., Lauterpacht 1948) ; 3 Hack-

worth, Digest of International Law 630 (1942).
6 The effect of citizenship is recognition as a national. While it is for each State to

determine under its own law who are its nationals, such law must be recognized by other

States only in so far as it is consistent with international conventions, international cus

tom, and the principles of law generally recognized with regard to nationality. 1 Oppen
heim, International Law 586 (7th ed., Lauterpacht 1948).
i Law of January 4, 1934, [1934] Landes-Gesetzblatt (Liechtenstein).
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naturalization, and must have resided in the Principality for three years.
The provisions concerning the three-year residence requirement might be
waived by Liechtenstein and dispensed with in circumstances meriting
special consideration and by way of exception.8 Presumably Nottebohm
satisfied the municipal criteria concerning dispensation of the residence

requirement. On October 15, 1939, the Commune of Mauren conferred
its citizenship upon him and, in turn, requested the Government to sub
mit its certification to the Diet for approval. The certificate was ap

proved and on October 20, 1939, he took the oath of allegiance to

Liechtenstein, thus forfeiting German nationality.9
After securing a Liechtenstein passport, he received a visa from the

Guatemalan authorities and returned to Guatemala at the beginning of
1940. Concurrently with his return the Minister of External Affairs of
Guatemala changed the Nottebohm entry in its Registry of Aliens from
that of German national to that of Liechtenstein national.
Nottebohm remained in Guatemala up to October 19, 1943, when

local authorities arrested him, purportedly at the instance of the United
States. He was transferred from Guatemalan custody to the custody of
the United States military forces the same day of his arrest; then he
was deported to the United States and interned in North Dakota for two

years and three months.10 During his internment in 1944 a series of

8 Id. at art. 6(d).
9 Law of July 22, 1913, [1913] Reichsgesetzblatt pt. 1, at 583 (Germany), with

English translation in Flournoy, Nationality Laws 310 (1929). "The naturalisation of a

German national in a foreign State automatically involves the loss of German nationality
if the said person possesses neither domicile nor permanent residence in Germany and
naturalisation ensues on his application." Reply of German Government in a request for
information on this point from the Preparatory Committee of the Hague Conference for
the Codification of International Law, Bases of Discussion, Vol. 1 Nationality, League
of Nations Doc. No. C.73 M.38. 1929 V, p. 36. See also Law concerning the Revocation
of Naturalizations and the Forfeiture of German Nationality, Law of July 14, 1933,
[1933] Reichsgesetzblatt pt. 1, at 480 (German Reich), and Ordinance on the Execution
of the Law concerning the Revocation of Naturalizations and the Forfeiture of German

Nationality, Ordinance of July 26, 1933 [1933] Reichsgesetzblatt pt. 1, at 538 (German
Reich)�both abolished, but discussed in Preuss, International Law and Deprivation of

Nationality, 23 Georgetown L.J. 250 (1935). Cf. Stoeck v. Public Trustee, 37 T.L.R. 666

(Ch. 1921).
10 As partial bases for justifying the arrest and deportation of Nottebohm, Guatemala

pleaded Resolution XVII on subversive activities promulgated at the Meeting of Minis
ters of Foreign Affairs of the American Republics held at Rio de Janeiro, January 15-28, 1942,
and recorded in 36 Am. J. Intl L. Supp. 78 (1942), Nottebohm Case�Counter Memorial
of Guatemala 23 (I.C.J. 1954). See also Resolution XX of the Special Inter-American
Consultative Committee for the Political Defence of the Hemisphere which enjoined its
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fifty-seven legal proceedings were instituted against him as an enemy
alien by Guatemala. These proceedings were calculated to expropriate
without compensation all of his property in Guatemala. Pertinent to his
classification as an enemy alien, a Guatemalan enactment in 1949 de
fined who were enemy aliens and established procedures for expropri
ating their property.11 For reasons of public policy the law was made
retroactive back to 1938 by means of an ex post facto provision.12 Ac
cording to local Guatemalan authorities Nottebohm, having been a Ger
man in 1938, fell within the ambit of this enactment. Thus classified
on a municipal plane, he received no compensation for the property
seized.

Upon release from internment in the United States in 1946, Notte
bohm returned to Liechtenstein after being refused readmission to Gua
temala. On his behalf, the Principality of Liechtenstein seised the Inter
national Court of Justice and in its Memorial petitioned that body to

declare :

The Government of Guatemala in arresting, detaining, expelling, and refusing to
re-admit Mr. Nottebohm and in seizing and retaining his property without compen
sation acted in breach of their obligations under international law and consequently
in a manner requiring the payment of reparation.13

In its Counter Memorial, Guatemala interposed three pleas in bar,14
declaring that the claim of the Principality of Liechtenstein was inad
missible

(i) by reason of the absence of any prior diplomatic negotiations;
(ii) because the Principality of Liechtenstein has failed to prove that Mr. Notte

bohm, for whose protection it is acting, properly acquired Liechtenstein na

tionality in accordance with the law of the Principality; because, even if such

proof were provided, the legal provisions which would have been applied can

not be regarded as in conformity with international law; and because Mr.

signatories to employ the weapon of expulsion or deportation, if need be, to another

American Republic. Nottebohm Case�Reply of Liechtenstein 52 (I.C.J. 1954).
11 Law on Liquidation of Matters Arising out of the War, Decree 630 of July 19,

1949, [1949] Boletin Numero IS, Congreso de la Republica (1950) (Guatemala).
12 Id. art. 61; cf. Guatemalan Constitution art. 49 in 2 Peaslee, Constitutions of Na

tions 79 (1950).
13 Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J. Rep.

4, at 6.
14 Alternate pleas on the merits of nationality were not considered by the court in the

final adjudication. Id. at 26. By adjudicating upon only one plea in bar the court gave

the coup de grace to other considerations running to alternative pleas on the merits. The

vigorous dissenting opinions of Judges Klaestad, Read, and Guggenheim are equal in their

attack upon this procedure.
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Nottebohm appears in any event not to have lost, or not validly to have lost,
his German nationality;

(iii) on the ground of Mr. Nottebohm's failure to exhaust local remedies.15

The court awarded judgment for Guatemala based solely upon its
second plea in bar, on the ground that the naturalization granted to Mr.
Nottebohm by Liechtenstein was invalid "because it is inconsistent with
the national law of Liechtenstein as well as with international law."16
Though not directly attacking the municipal validity of Nottebohm's

naturalization, the majority opinion held that the unilateral act per
formed by Liechtenstein under the circumstances of the case did not

warrant international recognition.17 The decision was based upon the
rule of effective nationality, the so-called "link theory." The absence of

any "bond of attachment" between Nottebohm and Liechtenstein, of his
not "becoming wedded to its traditions, its interests, its way of life or

of assuming its obligations," precluded that State from extending its

protection to him vis-a-vis Guatemala.18 "The only links to be discovered
between the Principality and Nottebohm," said the court, "are short so

journs . . . and the presence in Vaduz of one of his brothers . . . ."19
In its invocation of the rule of "effective nationality,"20 the court

found support in cases of dual nationality where the courts of third
States or international arbitrators have before them an individual whom
two other States hold to be their national. Under these circumstances
the forum resolves the conflict by preferring the "real and effective na

tionality" having recourse to subjective international criteria.21 The
court continued:

15 Id. at 9. (Emphasis added.)
16 Id. at 28 (dissent).
17 [I]t must be determined whether that unilateral act by Liechtenstein is one which

can be relied upon against Guatemala in regard to the exercise of protection. The Court
will deal with this question without considering that of the validity of Nottebohm's
naturalization according to the law of Liechtenstein. Id. at 20; cf. 3 Hackworth, Digest
of International Law 167 (1942).

18 Nottebohm Case (second phase), Judgment of April 6, 19SS, [1955] I.C.J. Rep.
4, at 26.

i� Ibid.
20 The test of effective . . . nationality has only been laid down for the purpose of

resolving conflicts arising out of dual nationality, in regard to which third States must
choose between one nationality held to be the more real and effective. The test has also
been applied between two States each of which wishes to exercise diplomatic protection
on behalf of the same person. Id. at 59 (dissent). See Canevaro Case (Italy v. Peru),
6 Am. J. Intl L. 746 (1912) and comment thereon in 3 Hackworth, Digest of Interna
tional Law 167 (1942).

21 Nottebohm Case, supra note 18, at 22.
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The same tendency prevails in the writings of publicists and in practice . . . .

National laws reflect this tendency when, inter alia, they make naturalization depend
ent on conditions indicating the existence of a link .... The Liechtenstein Law . . .

is a good example.
.... A similar view is manifested in the relevant provisions of . . . the Ban

croft treaties . . . ,22

The effect of the pronouncement was to apply the test used in con

flicts of dual nationality to the factual circumstances of the principal
case. It was the very application of this test that defeated Liechten
stein's claim and foreclosed recovery for Nottebohm.
Is Affaire Nottebohm an accurate statement of international law? The

test of "effective nationality" has been used heretofore to resolve con

flicts concerning dual nationality, where third States must choose between
one nationality held to be more real and effective. Nottebohm was

not a dual national. The German law itself expressly dispelled any such
inference.23 If dual nationality, therefore, was not drawn into issue
the theory was clearly inapplicable in determining his nationality. Ac

cording to most authorities, the international effect of his naturalization
could only be impeached by a showing of fraud or abuse of power at

tending the acquisition of citizenship.24
22 Ibid. See note 7 supra. Cf. Stat. IntT Ct. Just. art. 3, 11 2. Concerning the Ban

croft Treaties "almost all provide that a declaration of intention shall not serve to perfect
naturalization." 2 Hyde, International Law Chiefly As Interpreted and Applied by the
United States 1106 (1945). The treaties may be found in 17 Stat. 833 (1870) (Austria-
Hungary); 16 Stat. 731 (1868) (Baden); 15 Stat. 661 (1868) (Bavaria); 16 Stat. 747

(1868) (Belgium) ; 17 Stat. 941 (1872) (Denmark) ; 16 Stat. 775 (1870) (Great Britain) ;
16 Stat. 743 (1868) (Hesse) ; 17 Stat. 809 (1869) (Sweden and Norway) ; 16 Stat. 735

(1869) (Wiirttemberg) ; and North German Union Treaty of March 26, 1868 in 2 Malloy,
Treaties 1298 (1910). A modification of this was proposed by Austria-Hungary, 3 Moore,
International Law Digest 414 (1906). The Germanic States abrogated the Bancroft

Treaties, April 6, 1917, and they cannot be regarded as reflecting rules of general inter
national law. Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J.
Rep. 4, at 59 (dissent).

23 See note 9 supra.

According to the files of the Legal Department of the Senate of the Free and

Hansetown of Hamburg, Friedrich Wilhelm Nottebohm . . . lost his German Nation

ality in accordance with paragraph 25 of the German Nationality Law of 22 July 1913

in consequence of his having acquired the nationality of Liechtenstein on 20 October

1939. Certificate AZ:60.45-4290/54-Ot/KST dated 15 June 1954.
24 Accord, Case of Dominguez, 3 Moore, International Arbitrations Digest 2593 (1898).

See, Resume of the Marquis de Potestad's statement in connection with the decision in

the Case of Govin y Pinto, Case of Madan, Case of Mora, Case of Fozas, Case of De Rivas

y Lamar, and Case of Montejo, 3 Moore, op. cit. supra at 2631. See also, Johannessen v.

United States, 225 U.S. 227 (1912).
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The Salem Case� held it should be ascertained whether one of the

Powers, by bestowing the citizenship against general international law,
has interfered with the right of the other power, or if the bestowal of
the citizenship is vitiated because it has been obtained by fraud. The
court thought it necessary to decide the question of fraud by examining
whether the false representations with which the nationality of a certain
Power had been acquired referred to those points on which the acqui
sition of nationality was essentially dependent according to the law of
such State. If such was the case, the international effect of such na

tionality could be vitiated.26 If the certificate of naturalization was ob
tained in good faith then the result would be as expressed in a contest be
tween the United States and Spain 27

If obtained in good faith it undoubtedly severed the ties which bound him to the
land of his birth, and conferred upon him the rights and privileges of a citizen.
It, therefore, entitled him to the protection of the United States as fully as if he
had been within the jurisdiction. By the laws of both countries, it operated upon
his international status and divested him of the nationality of his origin. The Span
ish constitution of May 23, 1845, expressly declares that the quality of a Spaniard
is lost by naturalization in a foreign country.28

By these standards, the production of the certificate of naturalization
and the adoption of the claim by Liechtenstein established a prima facie
case. The court should go back of the certificate and disregard it only
on proof of fraud in the application for or grant of the naturalization,
or in the obtaining or issuing of the certificate.29 The burden of proof is
on the party that alleges the nullity of a legal act under the national
law to prove it.30 But there has been no such proof. Accordingly, the
contention of Guatemala as regards invalidity under the national law
of Liechtenstein, should fail through lack of evidence to support it. The
court cannot "freely examine the application and interpretation of mu

nicipal law but can merely enquire into the application of municipal law
25 Salem Case (Egypt/U.S.A.) (1932). 2 Reports of International Arbitral Awards

1163 (1949 ed.). See Luria v. United States, 231 U.S. 9 (1913).
26 Ibid.
27 Case of Delgado, 3 Moore, International Arbitrations Digest 2590 (1898).
28 Id. at 2591.
29 2 Hyde, op. cit. supra note 22, at 1084; Case of Georges Pinson, Jurisprudence de la

Commission Franco-Mexicaine des Reclamations (1924-1932) Paris, 1933; Case of Daniel
R. Archuleta, 73 Opinions of Commissioners (1929) ; Case of William A. Parker (United
States-Mexico), 35 Opinions of Commissioners (1927); accord, Case of Medina, 3 Moore,
International Arbitrations Digest 2583 (1898). Contra, Case of Carlos Klemp, German
Mixed Claims Commission, 24 Am. J. Intl L. 610 (1930).

30 The Mavrommatis Jerusalem Concessions, P.C.I.J., Ser. A, No. 5 (1927).
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as a question of fact, alleged or disputed by the parties . . . ."31 An in
ternational tribunal must be concerned with municipal law only as a

question of fact determining the admissibility of a claim brought before
an international judicial organ. The plaintiff must therefore prove that
nationality has been conferred by means of a valid act in accordance
with the municipal law of the claimant State;32 and the defendant, if he
disputes this, must establish the contrary.
As to the issue of abuse of power, can it be said that Liechtenstein

abused its power vis-a-vis Guatemala, when its citizenship was conferred
upon Nottebohm? Abuse of power occurs when a State avails itself of its
right in an arbitrary manner in such a way as to inflict upon another
State an injury which cannot be justified by a legitimate consideration
of its own advantage.33 Liechtenstein, which alone possessed exclusive

competence to determine rules relative to the acquisition and loss of its

nationality,34 committed no abuse of power vis-a-vis Guatemala when

citizenship was conferred upon Friedrich Nottebohm. Guatemala had
no legitimate interest in the naturalization proceedings. Under interna
tional law both the court and Guatemala were obliged to honor or dis
honor Nottebohm's nationality only according to the principle locus

regit actum, according to the general principles in such a matter.35 Like

fraud, abuse of power cannot be presumed.36 In determining the princi
pal case solely on the basis of Guatemala's second plea in bar, the
court had to presume either fraud, abuse of power, or both elements.

These presumptions are antithetical to the burden of proof recognized

31 Nottebohm Case (second phase), Judgment of April 6, 19SS, [1955] I.C.J. Rep. 4, at
52 (dissent) ; accord, Panevezys-Saldutiskis Railway Case, P.C.I.J., Ser. A/B, No. 76

(1939); Lighthouse Cases (France-Greece), P.C.I.J., Ser. A/B, No. 26 (1934); Serbian

and Brazilian Loans Cases, P.C.I.J., Ser. A, Nos. 20/21 (1929); Polish Upper Silesia,
P.C.I.J., Ser. A, No. 7 (1926).

32 Accord, Hattan v. United Mexican States, 4 Reports of International Arbitral

Awards 329 (1928) ; Meyer-Wilderman v. Stinnes, 4 Reports of the Decisions of Mixed

Arbitral Tribunals 842 (1924).
33 l Oppenheim, International Law 313 (7th ed., Lauterpacht 1948).
34 Accord, Nationality Decrees in Tunis and Morocco, P.C.I.J., Ser. B, No. 4 (1923).

See Preuss, International Law and Deprivation of Nationality, 23 Georgetown L.J. 250,
254 (1935). But cf. United States ex rel. Reichel v. Carusi, 157 F.2d 732 (3d Cir. 1946).

35 Case of Medina, 3 Moore, International Arbitrations Digest 2583, 2587 (1898). The

United States does not admit the right of a foreign government to pass judgment on the

validity of a decree of naturalization. 3 Moore, International Law Digest 513 (1906).
36 1 Oppenheim, op. cit. supra note 33. See also Case of Free Zones of Upper Savoy

and the District of Gex, P.C.I.J., Ser. A, No. 24 (1930) and Ser. A/B, No. 46 (1932);
Polish Upper Silesia, P.C.I.J., Ser. A, No. 7 (1926).
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by international authority. It is doubtful that this departure by the

court, based on its reasoning, is reconcilable with the Statute defining
the court's jurisdiction.37
It is not the purpose of this Note to attack mere departures from

tradition. However, if classical tests concerning the validity of nation

ality had been applied by the court, a markedly different result might
have been manifested in its decision. Friedrich Nottebohm's property
was confiscated without compensation by Guatemala. That issue was

brought before a court of last resort. If Liechtenstein had been ac

corded locus standi, the ultimate issue before the court might have
been addressed solely to the confiscatory measures employed by Guate
mala and to their validity per se in international law. The fact that
Nottebohm had been classified as an enemy alien by Guatemala should
not necessarily detract from the force of the proposition that the con

fiscation of private property of aliens is a breach of international law,38
according to the views of some writers.39 Had the court endorsed these
views the Nottebohm Case might have emerged as an authoritative pro
nouncement of international law with reference to postwar property set
tlements.40

37 Stat. Intl Ct. Just. art. 38.
38 "It is axiomatic that acts of a government in depriving an alien of his property

without compensation imposes international responsibility." Marguerite de Joly de Salba
Case (United States v. Panama), 3 Hackworth, Digest of International Law, 653

(1948). See also Jessup, Enemy Property, 49 Am. J. IntT L. 57 (1955). "The existing
precedents illustrate the proposition that, if a nation appropriates specific foreign owned

property, such nation must indemnify the former owners." Re, Nationalization and the
Investment of Capital Abroad, 42 Georgetown L.J. 44, at 46 (1953). "The rule is clearly
established that a State is bound to respect the property of aliens." 1 Oppenheim, op. cit.

supra note 33, at 318.
39 Jessup, supra note 38. Accord, United States v. Percheman, 32 U.S. (7 Peters)

*5l, *86 (1833). "[T]he policy of confiscation of individual enemy property located
in the United States has been an unsound deviation from international law and the his
toric policy of the Government." Final Report of the Subcommittee to Examine and
Review the Administration of the Trading With the Enemy Act of the Senate Committee
on the Judiciary, 83d Cong., 2d Sess., 68 (1954). See also Special Committee on Custody and
Management of Alien Property, Report, 68 A.B.A. Rep. 450, 454 (1943) ; Moore, Fifty Years
of International Law, 395, 419 (1937). Contra modern view, Silesian-American Corporation
v. Clark, 332 U.S. 469, 475 (1947).
40 Before final adjudication of the Nottebohm Case, Professor Jessup stated, "It is pos

sible that the Nottebohm Case . . . may reveal the linkage between enemy alien property
cases and other confiscatory measures as was envisaged by a Council on Foreign Rela
tions Study Group in 1945; The Postwar Settlement of Property Rights (1945) p. 39."
Jessup, 49 Am. J. Intl L. 57, at 62 n.26 (1955).
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There is yet another aspect of the majority opinion which is disturb
ing. In its invocation of the test of "effective nationality" which sus

tained Guatemala's plea in bar, the court in effect was examining
Nottebohm's motives in changing his allegiance, and Liechtenstein's un

orthodox abridgment of its residence requirement in accepting him as

a citizen. Assuming that his motive in changing allegiance was of a

base order, this alone does not vitiate naturalization.41 On a municipal
plane one can change his domicile even though his motive is to facilitate
an illegal manner of life.42 Similarly abridgment or abrogation of a

residence requirement does not vitiate naturalization and its interna
tional effect. Most States, to be sure, provide for these elements in
their naturalization laws.43
What is the significance of the holding in relation to international law?

In evaluating the case in its probable impact upon the person of Fried-
rich Nottebohm, it may be said that, though inoperative as res judi
cata,44 it gave currency to certain anomalies in that, by circumventing
the merits concerning citizenship, the posture of his international status
remains hopelessly vague. Liechtenstein proclaims him a national.
Guatemala discounts that claim, stating that he is a German, and pro
duces documents purporting to show that Nottebohm never relinquished
German nationality, notwithstanding the automatic forfeiture provisions
of the German Nationality Act of 19 13.43 But these documents produced
by Guatemala pertain only to the past intrigues of Nazi Germany. The
Federal Republic of Germany expressly refutes any relationship with
Nottebohm.46 Looming somewhere within this penumbra of confusion,

41 Regarding the reception of an alien into the citizenship of a State, "international
law does not at present provide any rules for such reception but recognizes the natural

competence of every State, as a sovereign, to increase the number of its subjects . . . ."

1 Oppenheim, International Law 601 (7th ed., Lauterpacht 1948).
42 Gasper v. Wales, 223 App. Div. 89, 227 N.Y. Supp. 421 (1st Dep't 1928).
43 See McCarran-Walter Act, 66 Stat. 249, 8 U.S.C. �� 1439-41 (19S2). Other States

which provide for naturalization without previous residence conditionally, unconditionally,
or for special considerations are: Austria, Afghanistan, Belgium, Bulgaria, Burma, Colom

bia, Czechoslovakia, Ecuador, Egypt, Eire, Ethiopia, France, Finland, Greece, Honduras,
Hungary, Iceland, Iran, Iraq, Italy, Japan, Jordan, Luxemburg, Liechtenstein, Monaco,

Netherlands, Norway, Poland, Portugal, Saudi Arabia, Sweden, Thailand, Turkey, Union

of Soviet Socialist Republics, Venezuela, and Yugoslavia. Peaslee, Constitutions of Na

tions (1950).
44 "The decision of the Court has no binding force except between the parties and in

respect of that particular case." Stat. Int'l Ct. Just. art. 59.
45 See note 9 supra.
46 See note 23 supra.
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the United States remains uncommitted, taking no position regarding
his nationality.47 The result is that Friedrich Nottebohm's status is fixed
and determinable only within the geographical configuration of Liechten

stein, a sovereign Principality having the same area as the District of
Columbia. Outside of the Principality he is the national of everyone or

the national of no one; thus in a manner of speaking nuttius filius. This
result alone is manifestly bad. To aggravate it by retroactively modify
ing the grant of nationality given Nottebohm sixteen years after his
naturalization in 1939 is exceedingly harsh.
If the case stands for the proposition that nationality can be dissoci

ated from diplomatic protection serious questions are raised:

[T]here remains the question as to what are the consequences of the total or par
tial invalidity under international law of a nationality validly acquired under munici
pal law. Is the invalidity confined to the sphere of diplomatic protection, or does
it extend to other aspects of nationality on the international level, for example,
treaty rights . . . access to municipal courts of a third State, etc.?48

If the principal opinion represents a new proposition it stands ir

reconcilably in conflict with the announced policies of some States. The
United States, for instance, does not deny the right of a foreign State
to contest the validity of the naturalization of one who relies upon a

47 Friedrich and Karl Nottebohm, as partners, sued the United States for reparations as a

result of the seizure of property pursuant to Vesting Order No. 11040 of the Alien Property
Custodian, 13 Fed. Reg. 2082 (1948). Paragraph 11 of the complaint stated: "The individual

partners and, each of them, in plaintiff are not, and have never been within the meaning of the

[Trading with Enemy Act, 40 Stat. 411 (1917), SO U.S.C. App. �� 1-14 (1952)] a national
of Germany, or an enemy or ally of an enemy, or a national of any enemy country." The
Government denied the allegation and interposed a counterclaim. A settlement was reached
and the court dismissed the complaint and counterclaim with prejudice. Nottebohm Her-
manos v. McGrath, docketed as Civil Action 1S09 (D.C. Cir. 1950) . The settlement released
plaintiff's assets which had been blocked as enemy property. Commenting on the effect
of this agreement Mr. Harold I. Baynton, former Assistant Attorney-General and Direc
tor of the Office of Alien Property stated

[P]lain English and true meaning of the . . . agreement is that after exhaustive investi
gation the state of the evidence showed the parties ... as non-enemy, and that the Office
of Alien Property and the Department of Justice were, through me, making a finding
to that effect on all the available evidence. If the evidence had shown otherwise the
United States would have confiscated and retained, instead of releasing, the property
which was released.

Nottebohm Case�Oral Arguments� March 4, 195S at 62 (I.C.J. 1955). Statement cor

roborated by Mr. Baynton during writer's interview with Hm and now published with
his permission.
48 Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J. Rep. 4,

at 63 (dissent).
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decree obtained by fraud, or otherwise in defiance of the law.49 In this
situation the Department of State simply declines to give support to the
pretenses of one who claims to be a citizen.50 This policy is consonant
with an objective showing of fraud before the bar of an international
tribunal.51 On the other hand the United States does not admit the

right of a foreign government to pass judgment on the validity of a

decree of naturalization.52 This formulation of policy is diametrically
opposed to the subjective considerations, such as "center of interests,"
"family ties," "participation in public life," etc., enunciated by the court

in its decision.53

Perhaps the most salient variance with the principal case can be found

by examining the basic principles embodied in Article 15 (1) of the
Universal Declaration of Human Rights adopted by the General Assem

bly of the United Nations on December 8, 1948. Under the Declara
tion everyone has a right to a nationality. This tenet is hardly a new

innovation in international law. Though the Hague Convention in
1930 was beset with conflicts and failed to deal adequately with rules

pertaining to nationality, one principle endorsed by its signatories pre
vailed. The High Contracting Parties clearly recognized that every per
son should have a nationality and should have one nationality only,
and that the ideal towards which efforts should be directed in this do
main is the abolition both of statelessness and of double nationality.54
Can the International Court now become an instrument for generating
statelessness? Should it dilute the inadequate but concordant princi
ples and presumptions that do exist to ascertain nationality?
It appears sound that the place of the individual under current global

demographic conditions commands a maximum of protection by his sov

ereign. International bodies are yet inadequate to accord it. Though
Edwin M. Borchard wrote the following statement over two decades

49 2 Hyde, International Law Chiefly As Interpreted and Applied by the United States

1130 (1945). See Mr. Evarts', Secretary of State, statement to the Spanish Minister at

Washington, March 4, 1880. respecting the Case of Dominguez, 3 Moore, International

Arbitrations Digest 2599 (1898). See also, Flournoy, The Law of Nationality, Article 17,

23 Am. J. Int'l L. Special Supp. 15 (1929).
50 2 Hyde, op. cit. supra note 49.
51 See Flournoy, Naturalization and Expatriation, 31 Yale L.J. 702, 848 (1922).
52 2 Hyde, op. cit. supra note 49. See also note 35 supra.
53 Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J. Rep. 4,

at 22.
64 Preamble of the Convention on Certain Questions Relating to the Conflict of Na

tionality Laws, reported 24 Am. J. Int'l L. Supp. 192 (1930).
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ago, during the debacle of the League of Nations, in essence it lends
itself to the Nottebohm Case.

It is unnecessary to mention the variety of schemes for universal peace by new

formulas which have recently been spread before the world, but the writer ventures
to believe that to the extent that they have not their roots in history and experi
ence, they are likely to have a painful and perhaps unpromising career. This is true,
also, when the attempt is made to overturn established legal doctrines in the name

of some new and untested emancipation.
Among the doctrines which, it was thought, had been so thoroughly settled by

practice and experience that no change could be conceived, is the practice of the
protection of citizens abroad by the state of which they were nationals at the time
of injury.55

"By a universally recognized customary rule of the Law of Nations
every State holds a right of protection over its citizens abroad . . . ,"56
To dissociate the merits of Nottebohm's citizenship from the locus standi
of Liechtenstein, which alone could espouse his cause, appears in
equitable.
In the last analysis only Liechtenstein and no other sovereign could

have given the court a "better writ" on behalf of Nottebohm. The ma

jority opinion is but a hollow triumph of form.

JACK H. GLAZER

55 Borchard, The Protection of Citizens Abroad and Change of Original Nationality,
43 Yale L.J. 359, 360 (1934).

56 1 Oppenheim, International Law 626 (7th ed., Lauterpacht 1948).



RECENT DECISIONS
CONSTITUTIONAL LAW�Procedures Effectuating the Port Security

Program Are Contrary to Due Process of Law if They Deprtve
Merchant Seamen of the Right to Employment Without Notice
of Charges or Confrontation of Accusers.

Appellants sought to enjoin officers of the United States Coast Guard from
enforcing certain security regulations, alleging that, without due process of
law, these regulations deprived them of their right to engage in their lawful
occupation as merchant seamen. The regulations were issued under authority
of Exec. Order No. 10173, 3 C.F.R. 140 (Supp. 1950), amended by Exec.
Order No. 10277, 3 C.F.R. 460 (Supp. 1951), and Exec. Order No. 10352,
3 C.F.R. 77 (Supp. 1952), which were promulgated pursuant to the Mag-
nuson Act, 64 Stat. 427 (1950), 50 U.S.C. �� 191, 192, 194 (1952). That
act empowered the President, whenever he found a threat to national security
to exist, to establish regulations intended to prevent destruction of vessels and
waterfront facilities by sabotage or subversive activity. The executive orders
directed the Commandant of the Coast Guard to deny security clearance to
seamen unless satisfied their presence on board merchant ships was not "inimi
cal to the security of the United States." Without this "clearance," a seaman

could not work. The initial denial of clearance was completely an ex parte
matter. Where clearance has been denied, the procedures allowed an appeal
to a local and then to a national appeal board. Appellants were denied clear

ance, but they were not, except in the most general terms, acquainted with
the reasons for the denial. On appeal to the local and national review boards
the seamen were not allowed to know or to confront their accusers, yet the
burden was on them to "satisfy" the Coast Guard Commandant that their

employment was not inimical to national security. The appeal board's de
cision was not binding on the Commandant. It could only make recommenda
tions to him. The trial court decreed that appellants were entitled to a bill
of particulars informing them of the charges against them, though the bill
of particulars need not be so specific and detailed as to reveal the source

of the data upon which denial of clearance was predicated. Parker v. Lester,
112 F. Supp. 433 (N.D. Cal. 1953). On appeal, held, the right to notice
of charges and the right to know and to confront accusers is not inconsist
ent with the existence of an effective security program, and, therefore, the

questioned procedures deprived appellants, without due process of law, of the
right to pursue a lawful occupation. Parker v. Lester, 24 U.SX. Week, 2203

(9th Cir. Oct. 26, 1955).
Before reaching the constitutional issue treated here, the court ruled on

several other significant questions. Among them were whether the Magnuson
Act authorized a security screening system, whether the Administrative Pro

cedure Act, 60 Stat. 237 (1946), 5 U.S.C. �� 1001-11 (1952), applied, and

326
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whether appellants lacked standing to sue because of failure to exhaust ad
ministrative remedies.
The opinon of the trial court and the majority opinion of the appellate

court rest on the same legal and logical foundation, although the relief

granted on appeal was more extensive. Both attempt to strike a balance be
tween the traditional prerequisites to deprivation of property and the inter
est of national security. Utilization of this formula led the trial court to rule

appellants were entitled to relief only to the extent it did not jeopardize the
effective operation of the Port Security Program. Basic to this conclusion is
the oft-repeated assumption that the various loyalty-security programs could
not exist if accused persons were allowed to know and to confront their
accusers. Proponents of this view insist that if informers' identities were re

vealed, and if informers were subject to cross-examination, investigative sources

of information would dry up and security risks would go undetected. In reli
ance on this line of thought, the trial court ordered only such relief as would
insure that sources of information would remain confidential.

Reappraising the balance between the demands of national security and the

rights of individuals, the Ninth Circuit rejected this view. The court believed
that, although full disclosure of charges and identification and confrontation
of accusers would burden the administrators of the security program, these
rights could be allowed without jeopardizing the effectiveness of the program.
Thus, the conflict between the decisions arises from the fact that the trial
court was convinced that identification of accusers would destroy the security
program, while the appellate court regarded it as a matter of "police con

venience."
If appellants' "validated documents" (seamen's licenses) had been revoked

by similar procedures because their employment on merchant ships would
jeopardize the safety of persons and property due to alleged incompetence,
the procedures in question would surely not satisfy due process of law. See
In Re Merchant Mariners' Documents Issued to Dimitratos, 91 F. Supp. 426
(N.D. Cal. 1949), where it was said "... even where the charge is that the
seaman's conduct endangers life or public safety he must be afforded a hear
ing and an opportunity to be heard in his own defense before he may be de
prived of his license." Though it is not clear whether the court in that case

relied upon statutory or constitutional grounds many decisions, such as Ex
parte Robinson, 86 U.S. 505, 512 (1873), have reasoned that "before a judg
ment disbarring an attorney is rendered he should have notice of the grounds
of complaint against him and ample opportunity of explanation and defense.
This is a rule of natural justice, and should be equally followed when pro
ceedings are taken to deprive him of his right to practice his profession as
when they are taken to deprive him of his real or personal property." The
reasoning of this case is reflected in other decisions. People v. McCoy, 125
111. 289, 17 N.E. 786 (1888) (doctor); Kalman v. Walsh, 355 111. 341, 189
N.E. 315 (1934) (dentist); Aylward v. State Board of Chiropractic Exam-
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iners, 31 Cal.2d 833, 192 P.2d 929 (1948) (chiropractor); Klafter v. Examiners
of Architects, 259 111. 15, 102 N.E. 193 (1913) (architect). See In Re Carter,
89 U.S. App. D.C. 310, 192 F.2d 15 (1951), rehearing en banc, 89 U.S.
App. D.C. 320, 192 F.2d 25 (1951), cert, denied, 342 U.S. 862 (1951),
discussed in Note, 40 Georgetown L.J. 428 (1952). The reasoning may be
equally applied to merchant seamen. The seaman's right to work should
be regarded as a property right and due process should protect it from

governmental interference. Before the opportunity to work is completely denied
him, he should also be fully acquainted with the grounds for the denial and
be accorded a hearing in which he may refute the charges made. Such a hear
ing normally includes opportunity to confront accusers.

In the instant case the appellate court stated, "The existence of the emer

gency, the seriousness of the danger legislated against, and the necessity for
such legislation are for determination by other departments of the govern
ment, not by us. We think it clear that the screening of persons who are se

curity risks is permissible as a matter of substantive due process." That the
court accepts the fact of peril to national security and the necessity of a port
security program is clear. That it was correct in doing so needs no comment.
Our courts have recognized that the concept of due process of law is not rigid,
requiring the same protection for individuals in all cases, but, rather, elastic

enough to permit our Government to protect our governmental institutions and
our Constitution. Ludecke v. Watkins, 335 U.S. 160 (1948); Korematsu v.

United States, 323 U.S. 214 (1944). Yet, as is pointed out by Brown and

Fassett, Security Tests for Maritime Workers: Due Process Under the Port

Security Program, 62 Yale L.J. 1163 (1953), the fluidity of due process is
intended to allow it to accommodate to varying situations, not to facilitate

pouring it down the drain.
For the most part, the limitations which have been placed on individual

liberties in the name of national security have been accepted with little protest
from the great majority of Americans and the courts. A security program for

government employees was instituted in 1948 and has since been extended
in scope and intensity. Today, security programs reach government employees,
members of the military services, merchant seamen and others who labor on

the waterfronts, and persons in private industries engaged in defense work.
See Huard, The Status of National Internal Security During 1955, supra, 179.

Ordinarily, denial of clearance is a refusal of access only to classified ma

terial, which may or may not mean a denial of the right to engage in a given
occupation. However, the denial of clearance under the Port Security Pro

gram is, per se, a denial of employment on merchant ships.
Whether the several security programs can operate with all the customary

due process safeguards is difficult to determine. No less authority than J. Edgar
Hoover, Director of the Federal Bureau of Investigation, has insisted that

they can not. Mr. Hoover's position is that a person will not reveal security
information if his identity were to be revealed to the accused and he himself
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subjected to cross-examination. Further, if the Government were required to

expose and present for cross-examination agents who have infiltrated sub
versive groups, it would soon exhaust all the sources of its most significant
information regarding subversion. See Hoover, A Comment on the Article

"Loyalty Among Government Employees," 58 Yale L.J. 401, 404, 410 (1949).
It is submitted that there is a middle ground between Mr. Hoover's asser

tion that a right to confrontation would destroy security programs and the
court's conclusion that denial of confrontation is only a matter of "police
convenience." In approaching this middle ground, it is important to dis

tinguish between two types of informants. The first is the undercover agent
who has infiltrated a subversive organization; the concealment of his identity
has a direct relation to the demands of national security. The second is the
individual who has obtained information as the result of casual associations or

from whom information is requested occasionally and then only in unrelated
cases.

The existence of an undercover source of significance which can be expected
to produce important information on a continuing basis presents a justifica
tion for refusal of confrontation. Keeping identity secret bears a substantial
and immediate relation to the demands of national security. When the Gov
ernment furnishes an affidavit showing the existence of such an informant
it should not be required to present him for confrontation. Nor should a

precise statement of charges be required where to do so would tend to identify
him. On the other hand, the Government has no immediate interest in keep
ing secret the identity of a nonofficial informer. If it is to be feared that a

disclosure of identity would discourage this source of information, a middle
ground in this case might be reached by requiring an affidavit from the in
former and revealing his identity to the accused without requiring the informer
to confront the accused, submit to cross-examination, be absent from work
and home, or submit to other embarrassments and inconveniences. The ac

cused would be better able to defend himself. There would also be assurance

against malicious and intentionally false reports to security investigators.
An alternative plan would be to conceal the identity of the informer from the
accused in the first or even in the second case but to reveal it to a review
board and to permit interrogation by the board. The review board would then
be in a position to judge the informer's credibility. Under existing practice the
board has no right to know the name or identity of the informer and, even

when it does, it must be guided solely by an investigative agency's evaluation
of reliability. See Exec. Order No. 10450, � 9(c), 3 C.F.R. 75 (Supp. 1953).
Only the Supreme Court can finally declare where the balance between na

tional security and individual rights will be struck. The instant case may
present this challenge to the Court.

HERBERT H. BATEMAN
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CONSTITUTIONAL LAW�Action by the United States in Undertaking
To Evict Tenants From a Federal Housing Project Upon Their
Refusal To Execute a Certificate of Nonmembership in Subver
sive Organizations Pursuant to the Gwinn Amendment Is Akbi-
trary and a Denial of Due Process.

In 1952 the Rudders became tenants from month to month of an apartment
in Lincoln Heights Dwellings, a low-cost housing development in the District
of Columbia constructed under the United States Housing Act of 1937, 50
Stat. 888, as amended, 42 U.S.C. � 1411c (1952). The property is owned
by the United States and managed by the National Capital Housing Authority.
In June of 1953, in compliance with the Gwinn Amendment, 66 Stat. 403,
42 U.S.C. � 1411c (1952), which denied occupancy in federally aided hous
ing projects to any member of an organization designated by the Attorney
General as within Exec. Order No. 9835, 3 C.F.R. 129 (Supp. 1947), the
Housing Authority asked the Rudders to sign a so-called "Certification of Non-

Membership in Subversive Organizations." Attached to, and as a part of, the
certification was a fist of organizations designated by the Attorney General as
within Exec. Order No. 9835. The Rudders refused to sign the certification and
the Housing Authority served them with notice to quit on June 18, 1953.

Upon refusing to quit the premises, complaint was filed for possession in
the municipal court on August 28, 1953. Trial was held and possession grant
ed to the Housing Authority. The Municipal Court of Appeals affirmed the

judgment. Rudder v. United States, 105 A.2d 741 (D.C. Mun. App. 1954).
On appeal to the United States Court of Appeals for the District of Colum
bia Circuit, held, the action by the United States in undertaking to evict the
Rudders was arbitrary and a violation of due process. Rudder v. United States,
226 F.2d 51 (D.C. Cir. 1955).
The question of the constitutionality of loyalty oaths has appeared in vari

ous fields. The Supreme Court has upheld statutes against constitutional
attack requiring candidates for public office, Gerende v. Board of Supervisors
of Elections, 341 U.S. 56 (1951); municipal employees, Garner v. Board of
Pub. Works, 341 U.S. 716 (1951); and labor leaders whose unions seek the
services of the National Labor Relations Board, American Communications
Ass'n v. Douds, 339 U.S. 382 (1950), to swear that they are not members of

any organization which advocates the overthrow of the Government by unlaw
ful means. The statutes were upheld on the ground that they were reasonable
regulations designed to protect a recognized right of the states and the United
States. No fist of organizations was involved in the Gerende, Garner or Douds
cases. An Oklahoma statute requiring state employees to swear that they
were not, nor had been, within the past years, a member of any organization
on the Attorney General's list and making such membership the sole ground
for discharge, was ruled unconstitutional because it made no differentiation
between knowing and innocent membership. Wieman v. Updegraff, 344 U.S.
183 (1952).
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The courts of the various states have also passed upon this problem in up
holding loyalty oath statutes requiring applicants for unemployment compen
sation, Dworken v. Collopy, 91 N.E.2d 564 (Ohio Ct. of CP. 1950) ; public
employment, Steintnetz v. California State Bd. of Ed., 271 P.2d 614 (Cal.
Dist. C.A. 1954), afd, 44 Cal.2d 816, 285 P.2d 617 (1955); Fitzgerald v.

Philadelphia, 376 Pa. 379, 102 A.2d 887 (1954); and teachers, Pockman v.

Leonard, 39 Cal. App. 2d 676, 249 P.2d 267 (1952), to swear that they are not
members of any organizations which advocate the overthrow of the Govern
ment by unlawful means. These statutes have been upheld against claims
that they were abridgements of free speech, American Communications Ass'n
v. Douds, supra; freedom of thought or belief, Garner v. Board of Pub. Works,
supra; religious freedom, Dworken v. Cleveland Bd. of Ed., 94 N.E.2d 18
(Ohio Ct. of CP. 1950); and right of assembly, Steiner v. Darby, 88 Cal.
App. 2d 481, 199 P.2d 429 (1948). The words of Chief Justice Vinson in
the Douds case, supra, convey the justification for and philosophy behind the
validation of such statutes when he stated, at 415: "Obviously, the framers
of the Constitution thought that the exaction of an affirmation of minimal loy
alty to the Government was worth the price of whatever deprivation of free
dom of conscience is involved."
The Gwinn Amendment, supra, and the resolutions adopted by the housing

authorities which enforce it present the problem in a different context. The
Government is under no duty to provide bounties in any manner or form for
its citizens but if it chooses to do so, it is a denial of due process of law if it
subjects the citizens to any arbitrary action in depriving them of the statu
torily created privileges. Peters v. New York City Housing Authority, 128
N.Y.S.2d 224 (Sup. Ct. 1953). Even if the privilege be the use of govern
ment property, its use cannot be subject to an unconstitutional requirement.Frost Trucking Co. v. Railroad Comm'n, 271 U.S. 583 (1926). The federal
government chose to provide bounties in the form of low rent public housingin 1937 when Congress enacted the United States Housing Act, supra. The
Gwinn Amendment was an attempt to condition the use of such privilege to
tenants whose loyalty was unquestioned and was not to be operative to boun
ties other than public housing. 98 Cong. Rec. 8908 (1952).
The Gwinn Amendment met its first court test in the Peters case, supra,wherein Rebecca Peters, a tenant in a New York housing project constructedunder the Housing Act of 1937, refused to sign an affidavit declaring she was

not a member of any organization designated by the Attorney General within
Exec. Order No. 9835, supra. Her application for declaration of invalidity of
the Housing Authority's resolution requiring the signing of the affidavit as a
condition of occupancy in a federally aided housing unit was granted on the
ground that the listing of the organizations without a hearing was an uncon
stitutional denial of due process. The basis for this ruling was obliterated bv
virtue of Exec. Order No. 10450, 3 C.F.R. 72 (Supp. 1953), giving organizations an opportunity to file a written protest against their placement upon
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the list. It was held in Peters v. New York City Housing Authority, 283 App.
Div. 801, 128 N.Y.S.2d 712 (2d Dep't 1953), that by virtue of Exec. Order
No. 10450, supra, the constitutional objection had been removed. The New
York court justified the resolution adopted by the Housing Authority pursu
ant to the Gwinn Amendment on the theory that infiltration of government
housing by subversive elements posed a definite danger which Congress was

seeking to avoid.
Four other state courts, in addition to the federal court in the instant case,

have passed upon this aspect of the loyalty program of the federal govern
ment. In Chicago Housing Authority v. Blackman, 4 111. 2d 319, 122 N.E.2d
522 (1954), the Illinois Supreme Court ruled that the resolution adopted by
the Housing Authority pursuant to the Gwinn Amendment did not fall within
the authority delegated by the amendment. Housing Authority of Los Angeles
v. Cordova, 279 P.2d 215 (Cal. Super. Ct. App. Div. 1955), concerned the
refusal of a tenant in a federally aided housing project to execute the required
affidavit of nonmembership in listed organizations. In sustaining the defense
to an unlawful detainer action brought by the Housing Authority on the ground
that the sole reason for termination of the tenancy was the refusal to execute
the affidavit, it was held that Exec. Order No. 10450 does not declare that

proof of membership in any of the listed organizations shall in and of itself
brand a member as a subversive. Accord, Kutcher v. Gray, 91 U.S. App. D.C.
226, 199 F.2d 783 (1952). The eviction of tenants for the mere refusal to
execute the affidavit is an arbitrary and unreasonable discrimination and a

violation of due process. In the instant case the tenants were evicted on the
sole ground that they refused to execute the affidavit as required by the

Housing Authority and not because they were found to be members of an

organization designated by the Attorney General as subversive. Notwithstand
ing the fact that by virtue of Exec. Order No. 10450 the organizations pro
posed to be placed upon the list were accorded due process in that a hearing
was allowed them, a problem not expressly answered was whether a member
of an organization could challenge such listing if the organization itself failed to

do so. If they could not, due process may still be offended.
The remaining two state cases, Weixler v. New York City Housing Au

thority, 143 N.Y.S.2d 589 (Sup. Ct. 1955), and Lawson v. Housing Authority
of Milwaukee, 270 Wise. 269, 70 N.W.2d 605, cert, denied, 24 U.S.L. Week
3125 (U.S. Nov. 7, 1955), are similar upon their facts but reached contrary
decisions. The validity of the Gwinn Amendment and the resolution of the
New York City Housing Authority implementing it were upheld in the Weixler
case on the same ground that sustained the decision in the Peters case, supra.
A different result, however, was reached by the Supreme Court of Wisconsin
in the Lawson case, which held a resolution of the Milwaukee Housing Au

thority requiring the execution of a like affidavit adopted pursuant to the

Gwinn Amendment unconstitutional and void. In terms strikingly opposed to

those of the Peters case, the Wisconsin court, at 287 said: "This court deems
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the possible harm which might result in suppressing the freedoms of the First
amendment outweigh any threatened evil posed by the occupation by mem

bers of subversive organizations of units in federally aided housing projects."
The basic argument offered by the Government in the instant case and which

permeates the only state decisions which have passed upon this issue is that
the Government stands in the same category as any private landlord and is

subject only to the appropriate landlord-tenant principles of law which gov
ern leased properties. The court of appeals in the principal case answered this

premise sharply and succinctly when it held, "The government as landlord is
still the government. It must not act arbitrarily, for, unlike private landlords,
it is subject to the requirements of due process of law. Arbitrary action is
not due process." In its opinion, the United States acted arbitrarily in under

taking to evict the Rudders.
The constitutional problem of infringement upon first amendment freedoms

has been well settled. American Communications Ass'n v. Douds, supra. Con

gress may infringe upon such fundamental freedoms in order to prevent a

substantial evil. Whether legislation does unjustifiably abridge these freedoms
is for the courts to determine in the light of the evil to be prevented and the
freedom abridged.
The court in the Peters and Weixler cases, supra, found that the threatened

danger of subversive elements in federally aided housing projects was such
an evil which Congress could avoid. The courts in the Lawson and Cordova
cases, supra, reached a contrary decision. The Lawson opinion expressly refers
to the failure of the Housing Authority to point out how occupation of fed
erally aided housing units by members of subversive groups threatens the suc

cessful operation of such projects.
As a result of the contradictory decisions which have been rendered in these

housing cases, it is apparent that tenants and the Government alike should be
informed whether the procedure adopted by the various housing authorities
as a condition of continued occupancy in federally aided housing projects
offends due process or is a reasonable means used to prevent a substantial
evil which the Congress is empowered to avoid.
Assuming that the occupation of federally aided housing units by members

of subversive organizations is a substantial evil which Congress is empowered
to avoid, the procedure by which such evil is sought to be avoided must
still afford due process. The Rudders were not found to be members of any
subversive organization when the Government sought to evict them. No prima
facie case was made out against them within the terms of the Gwinn Amend
ment. For the federal government to create such a privilege as low-cost
housing and then attempt to foreclose the use of such privilege by the man
ner employed in the instant case is arbitrary and a denial of due process.

ROBERT M. BERTSCH
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CORPORATIONS�A Multiple Derivative Action Is Valid in Certain
Instances Though the Corporation in Which Plaintiff Holds
Shares Does Not Own a Controlling Interest in the Corporation
Which Controls the Corporation in Whose Behalf Plaintiff
Sues.

Plaintiff, a shareholder in the New York Shipbuilding Corporation (Ship
building) instituted a derivative action against the directors of that corpora
tion and the directors of Devoe and Raynolds Company, Inc. (Devoe). Ship
building and Devoe were joined as parties defendant. Plaintiff was never a

shareholder in Devoe. He was a shareholder in Shipbuilding at the time when
the acts of which he complained were committed and he was a shareholder in
Shipbuilding at the time of the present suit. Shipbuilding and some of the
individual defendants owned or controlled enough shares of Devoe at the time
the alleged wrong was committed to enable them to control that company.
Prior to the institution of the present action, Shipbuilding transferred all its
Devoe stock to Merritt-Chapman and Scott Corp. (Merritt) and received in

exchange Merritt stock. At the time the instant suit was instituted, Ship
building did not own a controlling interest in Merritt. Devoe and its direc
tors moved under Fed. R. Civ. P. 12(b) for a dismissal of the causes of action
against them on the ground that these causes of action failed to state a

claim upon which relief could be granted. Held, first, the fact that the cor

poration in which plaintiff held stock (Shipbuilding) did not own stock in
Devoe was not material inasmuch as the corporation (Merritt) in which

Shipbuilding held stock owned a controlling interest in Devoe; second, plain
tiff's interest in the action in behalf of Devoe was sufficient to relieve him
from the imputation of being a mere intermeddler, because if plaintiff suc

ceeded in his action in behalf of Devoe, he might benefit from the punish
ment of those who he alleged had done wrong and who controlled not only
Devoe but Shipbuilding and Merritt. Motion denied. Kaufman v. Wolfson,
132 F. Supp. 733 (S.D.N.Y. 19SS).
When a shareholder in a parent corporation seeks to enforce derivatively the

parent corporation's derivative right to sue on behalf of a subsidiary, the
suit which the shareholder brings has been labeled "double derivative." That
a shareholder in a parent corporation may enforce a right twice derived is

generally accepted. Goldstein v. Groesbeck, 142 F.2d 422 (2d Cir. 1944);
Craftsman Finance & Mortgage Co. v. Brown, 64 F. Supp. 168 (S.D.N.Y.
1945) ; Hirshhorn v. Mine Safety Appliances Co., 54 F. Supp. 588 (W.D. Pa.
1944); Holmes v. Camp, 180 App. Div. 409, 167 N.Y. Supp. 840 (1st Dep't
1917). The theory upon which the courts permit such actions is that the

burden of damages or loss to such subsidiary corporation will ultimately fall
on the shareholders of the holding corporation. See 154 A.L.R. 1295. If such
a suit were denied, a party might have no other relief available to remedy
the wrong done to him as shareholder in the holding corporation. The situa
tion might be likened to that of a fiduciary refusing to enforce a right which
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is his as beneficiary of a fiduciary. The holding corporation is a fiduciary
as to its shareholders while at the same time a beneficiary of the subsidiary
corporation.
It has also been held in a federal court that, when the corporations con

cerned are under a single control, double derivative suits are permissible even

though the parent corporation does not have a controlling interest in the cor

poration in whose behalf plaintiff is suing. United States Lines, Inc. v. United
States Lines Co., 96 F.2d 148 (2d Cir. 1938). The court in United States
Lines held that plaintiff was entitled to maintain his action even though the

corporation in which he was a shareholder did not own a controlling interest
in the corporation in whose behalf he was suing. The court bottomed its de
cision upon the fact that "both the original corporation that is said to have
suffered wrong and its shareholder corporation which had the right to bring
a derivative suit were in the control of those charged with inflicting the cor

porate injury." 96 F.2d at 151. In the principal case, plaintiff presented evi
dence to the effect that the defendant, Louis E. Wolfson, controlled Ship
building, Devoe, and Merritt at the time that the acts of which plaintiff com
plained occurred and that Mr. Wolfson still controlled these corporations at the
time of the court's ruling. Since this evidence was not controverted, it was ac

cepted by the court to be true for the purposes of the instant motion. Thus
there is authority for allowing plaintiff to bring his action against defend
ant-directors of Devoe, unless he be barred for reasons peculiar to triple
derivative actions or due to procedural obstacles.
Multiple derivative suits are not unfamiliar to the law and the courts have

been reluctant to deny the plaintiff in such an action his day in court solely
on the basis that he is more than twice removed from the wrong committed.
Nor has it been deemed desirable to establish a minimum requisite stock
ownership by the parent in the subsidiary for institution of a multiple deriva
tive suit. Saltzman v. Birrell, 78 F. Supp. 778 (S.D.N.Y. 1948). In a federal
action, the court, in allowing a multiple derivative suit disregarded the inter
vening corporations and decided the case as though plaintiffs were direct
shareholders of the corporation initially wronged. Marcus v. Otis, 168 F.2d
649 (2d Cir. 1948). The court in the Marcus case felt that sufficient grounds
existed for "piercing the corporate veil," based upon the alleged wrong and
the identity of ownership and control in all the corporations in the chain.
The court in the principal case put stress upon the identity of control in all
three corporations, but the court did not go so far as to disregard the cor

porate entity of any of the three; nor need it have done so in order to permit
plaintiff to maintain his action against defendants in their capacity as directors
of Devoe.
Derivative suits are suits in equity and it therefore devolves upon the court

to do justice within equity's flexible framework. As pointed out in the Saltz
man case, supra, it has not been deemed wise to establish a minimum requisite
stock ownership by one of the corporations in another, nor does it seem expe-
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dient to hold that plaintiff must be within a fixed degree of relationship to
the corporation initially wronged. The important test, it would seem, is whether
plaintiff stands to be damaged. In the principal case, plaintiff has pointed out
the substantial identity of directors in all three corporations, but, what is more

important, he has satisfied the court that any damage which might result to
Devoe as a result of the alleged wrongdoing of its directors would be to
his detriment. Though plaintiff's injury be small, if the action be brought in
good faith and is not vexatious, he should not be denied his remedy.
There is, however, in the principal case a further consideration, which, al

though not mentioned by the court, merits discussion. Fed. R. Civ. P. 23(b)
requires that in a derivative action the plaintiff must have been a shareholder
at the time of the transaction of which he complains or that his share or

shares thereafter devolved upon him by operation of law. It is true that the
foregoing was drafted with a view toward the single derivative suit, but the
basic legislative purpose of deterring vexatious litigation would seem to weigh
the balance in favor of application of the statutory prior-acquisition require
ment in multiple derivative suits to both the parent corporation's interest in
the subsidiary and the plaintiff's interest in the parent. See Hawes v. Oakland,
104 U.S. 450 (1881), 64 Harv. L. Rev. 1313 (1951).
The principal case was decided by a federal district court in the state of

New York. Since the above rule has been consistently held to be procedural
and not substantive, the doctrine laid down in Erie R.R. v. Tompkins, 304
U.S. 64 (1938), would not apply and the federal rather than state rule would

govern the principal case. Picard v. Sperry Corporation, 36 F. Supp. 1006

(S.D.N.Y. 1941), affirmed without opinion, 125 F.2d 328 (2d Cir. 1941).
See 13 Fletcher, Private Corporations � 5943 (rev. vol. 1943); 15 Federal Pro
cedure � 78.33 (3rd ed. 1953).
It can be argued that the requirements of Fed. R. Civ. P. 23(b) apply to

each corporation through which plaintiff derives his present standing in court.

There is, therefore, ground for requiring plaintiff to have held stock in Ship
building at the time the alleged wrong was committed, and for requiring the

corporations through whom plaintiff traces his interest in Devoe to have held
Devoe stock, or the stock of a corporation owning Devoe stock. At the time
of the alleged wrong, plaintiff owned stock in Shipbuilding and has continued
to do so down to the time of the present suit. Shipbuilding, however, trans
ferred its stock in Devoe to Merritt and took in exchange Merritt stock. This
occurred between the time of the alleged wrong and the institution of the

instant suit. This it would seem would have an effect on plaintiff's standing
to sue. For a shareholder can sue in a derivative action only if he is a

shareholder at the time the suit is brought. See 13 Fletcher, Private Corpora
tions � 5972 (rev. vol. 1943). Plaintiff's present interest in Devoe is de

rived through Merritt, and the latter did not own stock in Devoe at the time

of the alleged wrong. Thus plaintiff's relationship to Devoe apparently fails
to meet the requirements of Fed. R. Civ. P. 23(b).
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Does a situation such as this bar plaintiff from proceeding with his cause

of action? In at least two instances the answer would be no. If a plaintiff
can show that the particular stock transaction in question was itself a wrong

against plaintiff or against a corporation in which plaintiff held stock, then

grounds exist for the court's declaring plaintiff or the corporation equitable
owner of the stock despite the actual sale. Such would give a plaintiff sufficient
title to qualify under Fed. R. Civ. P. 23(b). Price v. Union Land Co., 187
Fed. 886 (8th Cir. 1911) ; Crajtman Finance & Mortgage Co. v. Brown, supra;
Willcox v. Harriman Securities Corporation, 10 F. Supp. 532 (S.D.N.Y. 1933).
Likewise, if the situation were such that the court felt justified in disregarding
the corporate entity of the vendee of the stock and held that vendor and
vendee were not distinct corporate bodies, but one and the same, plaintiff's
right to sue would not be barred by any transfer of stock from the one cor

poration to the other. Marcus v. Otis, supra.
On the basis of the law and the facts in the principal case, the court was cor

rect in holding that plaintiff could maintain a triple derivative suit even though
the corporation in which he held shares did not own a controlling interest in
the third corporation (Merritt) which owned stock of the second corporation
(Devoe). The court did not discuss the procedural aspects of the case as

based upon Fed. R. Civ. P. 23(b) and it is not possible therefore to deter
mine if facts existed for permitting plaintiff to proceed despite the obstacles
posed by this rule.

ALFRED H. MOSES

ESTATE TAX�A Marital Deduction Will Be Allowed for Property
Held in Joint Tenancy by Husband and Wife Though the Joint
and Mutual Will, Under Which the Wife Elects To Take, Limits
the Right of Disposition by the Survivor.

Petitioner and her husband owned various real and personal property, hold
ing some in joint tenancy. In 1947 they executed a joint and mutual will
which contained the following pertinent provisions:
Whatever property we own, real or personal, we jointly own whether or not so

recorded, and we have agreed and do hereby agree that the survivor of us shall
have full use and income and control of all our property as long as the survivor of
us shall live.
After the death of the survivor of us all our property, real and personal, shall

be sold by our trustees . . . and the net proceeds shall be divided . . . amongst our
nephews and nieces ....

The husband died in 1950 and petitioner qualified as executrix and elected
to take under the will. The respondent claimed that the interest which passed
to the petitioner under the joint and mutual will was terminable and there
fore the estate was not entitled to the marital deduction. The petitioner
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maintained that the property held jointly passed by virtue of the joint tenancy
contracts, not by the joint and mutual will, and that she was entitled to a

marital deduction. The applicable statutory provisions are the Int. Rev. Code
of 1939 �� 812(e)(1)(A), (B), added by 62 Stat. 117 (1948) (now Int. Rev.
Code of 1954, �� 2056(a), (b)):
For the purpose of the tax the value of the net estate shall be determined ... by

deducting from the value of the gross estate�

(e) Bequests, Etc., to Surviving Spouse.�
(1) Allowance of marital deduction.�

(A) In General.�An amount equal to the value of any interest in property which
passes or has passed from the decedent to his surviving spouse, but only to the
extent that such interest is included in determining the value of the gross estate.

(B) Life Estate or Other Terminable Interest.�Where, upon the lapse of time,
upon the occurrence of an event or contingency, or upon the failure of an event or

contingency to occur, such interest passing to the surviving spouse will terminate
or fail, no deduction shall be allowed with respect to such interest�

The Tax Court decided that all property passed subject to the limitation
recited in the will and that, since petitioner took a life estate falling within
the provisions of � 812(e)(1)(B), supra, she was not entitled to the marital
deduction. On appeal, held, petitioner acquired absolute title to the joint
tenancy property by virtue of the joint tenancy contracts, and the joint and
mutual will does not render the interest passing terminable. The court re

versed the Tax Court and allowed the marital deduction. Estate of Awtry v.

Commissioner, 221 F.2d 749 (8th Cir. 1955).
State law determines the interests and rights created by the instruments.

Helvering v. Stuart, 317 U.S. 154 (1942). Since both the joint tenancy con

tracts and the joint and mutual will were executed in Iowa, the law of Iowa

applies. Joint tenancies, Wood v. Logue, 167 Iowa 436, 149 N.W. 613 (1914),
and joint and mutual wills, Child v. Smith, 225 Iowa 1205, 282 N.W. 316

(1938), are recognized and enforced in Iowa. The problem raised by the in
stant case is concerned only with joint tenancy property. Both the Tax Court
and the Eighth Circuit agree that property owned individually by the testator

was a terminable interest in the hands of petitioner. The problem becomes
difficult in the case of property held jointly under a joint and mutual will

which, by its contractual nature, restricts the survivor's right of disposition.
The joint tenancy contract passes title immediately at death; yet, because the

petitioner elects to take under the joint and mutual will, such property has
contractual obligations placed upon it which, in fact, give petitioner a life

estate.
The respondent's argument for denial of the marital deduction is based on

a correlation of several sections of the Internal Revenue Code of 1939. Joint
tenancies are taxed under � 811(e) (� 2040 of 1954 Code) while � 812(e)
(3)(E) (� 2056(e)(5) of 1954 Code) allows such property to be considered
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as "passing from the decedent," thus entitling it to the marital deduction.

However, respondent maintains that � 812(e)(3)(E) is further restricted by
� 812(e)(1)(B), supra, which relates to terminable interests, and, therefore,
the marital deduction should not be allowed since the wife has only a life
estate in the property. Whether the Tax Court adopted the complete argu
ment of the respondent is not indicated in its opinion. However, it denied
the marital deduction stating that, since petitioner has a life estate because
of the contractual obligations in the joint and mutual will, � 812(e)(1)(B),
supra, applies.
In reversing the Tax Court, the Eighth Circuit held that: (1) since the

source of title is derived from outside the will by operation of law, � 812(e)
(1)(B), supra, does not apply, and (2) the petitioner by contract voluntarily
surrendered her right to revoke her will and it is this contract, not any rights
conferred by the testator, which would give rise to possible enforcement of
the joint and mutual will. The first conclusion is reached by a consideration
of the nature of joint tenancies which passes title immediately at death thus
leaving no property upon which the joint and mutual will can operate. The
second distinguishes between rights conferred voluntarily by the petitioner and
those conferred by the testator. As to the joint tenancy property, the court
reasoned that only the survivor's acts, not those of the testator, could restrict
the fee in the survivor. The court modified this second conclusion by stating
that, if the joint and mutual will had been part of the consideration for the
joint tenancy contracts, there might have been "more merit" in respondent's
position.
In refusing to accept respondent's correlation of sections of the Internal

Revenue Code, the court attempted to show that � 812(e)(1)(B), supra, does
not apply to joint tenancies held by husband and wife. The court noted that
� 812(e)(3)(E) treats joint tenancies as "passing from the decedent" but
stated that this was an "assumption contrary to fact" and implied that its
only purpose was to provide for the marital deduction, which otherwise could
not be allowed since � 811(e) taxes joint tenancies without reference to the
marital deduction. The court concluded that there is no reason to apply this
artificial assumption to similar wording for � 812(e)(1)(B), supra, but, rather,
that the property should be considered as passing by virtue of the joint ten
ancy contract and not "from the decedent." Therefore, the denial of the
marital deduction contained in � 812(e)(1)(B), supra, was deemed inap
plicable.
After its decision in the instant case but before reversal by the Eighth

Circuit, the Tax Court was confronted with a petition involving similar facts
in Estate of Peterson, 23 T.C. No. 126 (March 14, 1955). In Peterson, a joint
and mutual will had been executed between husband and wife leaving the
estate to the survivor and the survivor's estate to their children. The estate
of the decedent contained property held jointly with the wife and this raised
the same issue considered in Awtry since the applicable Nebraska law is simi-
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lar to the law of Iowa. The Commissioner assessed an estate tax on all of
the property and refused the marital deduction. The Tax Court followed its
decision in Awtry and concluded that petitioner had received a life estate

with a limited power of disposition and therefore was not entitled to the
marital deduction. A further aspect of the Peterson case is the fact
that a trust held in joint tenancy was acquired after the joint and mutual
will was executed. The court determined that it was immaterial when the
joint tenancy was acquired since it remained subject to the contractual ele
ment of the joint and mutual will. This conclusion seems to indicate that the
Tax Court would not approve the reasoning of the Eighth Circuit that, if the
joint and mutual will had been part of the consideration for the joint tenancy
contract, there "would be more merit" in the argument for denial of the de
duction.

The instant decision of the Eighth Circuit does not settle the problem since
it does not bind the Tax Court except in that circuit. See Goodenow v. Com

missioner, 25 T.C. No. 1 (Oct. 6, 1955). The Peterson case has been appealed
but, since the appeal is to the Eighth Circuit which undoubtedly will re

verse, the Tax Court will have no additional authority to dissuade it from

adhering to its Awtry and Peterson rulings in cases arising in other circuits.
The existing jurisdictional relationships among the circuit courts and between
them and the Tax Court will prevent a clear answer to the problem whether
the Tax Court adheres to its former rulings or follows the Eighth Circuit

since, even in the latter case, other circuits are at liberty to adopt the rulings
of the Tax Court in Awtry and Peterson.

Because of the doubt that has been cast upon the joint and mutual will in
the case of joint tenancies, drafters of such wills must give thought to the

possibility of being denied a tax benefit in the form of the marital deduction.
In consideration of the costs involved in litigation and the desire to obtain the
best tax advantage, it would appear best at present to discard the joint and
mutual will for the purpose attempted in the instant case.

FRED A. GRTFFEN

LABOR RELATIONS�The Meaning of the Phrase "Any Representa
tive of Any Employees," as Found in � 302 (b) of the Taft-Hartley
Act Prohibiting Such "Representatives" From Accepting Money

From Employers, Is Confined to Individuals Who, or Labor Or

ganizations Which, Are "Exclusive Bargaining Agents"; There

fore, It Does Not Include the President of a Union, Because He

Is Merely the Representative of the Union, the Union Being the

"Exclusive Bargaining Agent."

Defendant-appellant Ryan, President of the International Longshoreman's
Association, was indicted under � 302 (b) of the Labor Management Relations
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Act (Taft-Hartley Act), 61 Stat. 157 (1947), 29 U.S.C. � 186(b) (1952),
which states:

It shall be unlawful for any representative of any employees who are employed
in an industry affecting commerce to receive or accept, or to agree to receive or

accept, from the employer of such employees any money or other thing of value.

The Government alleged that on three occasions Ryan unlawfully, willfully,
and knowingly accepted money from a corporation employing members of his
union. Defendant consented to trial without jury and was convicted of violat

ing the above provision. United States v. Ryan, 128 F. Supp. 128 (S.D.N.Y.
1955). Defendant appealed, and the court of appeals, reversing, held that the
term "representative" as used in � 302(b) means an individual who, or a labor

organization which, is an "exclusive bargaining agent." The union is the
"exclusive bargaining agent," not the defendant. He is merely an agent of the
union. Therefore, the term "representative" does not apply to the defendant
and he is not included within the prohibition of the provision. Hand, Circuit
Judge, dissented. United States v. Ryan, 225 F.2d 417 (2d Cir.), cert.

granted, 76 Sup. Ct. 103 (1955).
This decision presents two distinct views of the scope and meaning of the

term "representative" found in the phrase "any representative of any em

ployees" in � 302(b). A strict view, expressed in the majority opinion by
Judge Frank, holds that "representative" means an individual or a labor or

ganization appointed by employees as their "exclusive bargaining agent," and
does not include a union official where the union, and not the official, is the
"exclusive bargaining agent." The other view, expressed by Judge Hand in
the dissenting opinion, holds that "any representatives of any employees"
should be given its ordinary, everyday meaning, and, therefore, includes a

responsible union official.

Section 501(3) of the LMRA, 61 Stat. 161 (1947), 29 U.S.C. � 142(3)
(1952), states that as used in the act "the term . . . 'representative' . . .

shall have the same meaning as when used in the National Labor Relations
Act as amended by this Act." (Emphasis added.) Judge Frank turns to an

examination of � 2(4) of the NLRA as amended, 61 Stat. 138 (1947), 29
U.S.C. � 152(4) (1952), in order to determine the scope of the term "repre
sentative." Section 2(4) says: "The term 'representative' includes any indi
vidual or labor organization." Judge Frank then looks further into the sub
stantive sections of the NLRA as amended, and finds that the term "repre
sentative" is invariably used to mean an "exclusive bargaining agent." Judge
Frank then questions whether or not an "individual" can be an "exclusive
bargaining agent." He answers this in the affirmative by reference to two
NLRB decisions. The Louisville Sanitary Wiper Company, Inc., 65 N.L.R.B.
88 (1945); The Robinson-Ransbottom Pottery Co., 27 N.L.R.B. 1093 (1940).
Therefore, since "representative" throughout the act invariably means an "ex
clusive bargaining agent," and since an "individual" is listed as a "representa-
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tive" in � 2(4) and may also be an "exclusive bargaining agent," Judge Frank
concludes that the term "representative" in � 302(b) must always mean either
an individual who, or a union which, is an "exclusive bargaining agent."
For comparison it is interesting to note the manner in which Judge Hand,

in his dissent, interprets the language of the act in arriving at his conclusion.
He says the only place he finds a definition of the term "representative" is in
� 2(4), which, as was shown above, says a "representative" includes both
"individuals" and "labor organizations." He then points out that � 2(5) of
the NLRA as amended, 61 Stat. 138 (1947), 29 U.S.C. � 152(5) (1952),
states that a "labor organization" is:
Any organization of any kind [which he takes to be a group of individuals] or

any agency or employee representation committee or plan, in which employees par
ticipate and which exists for the purpose, in whole or in part, of dealing with em

ployers concerning grievances, labor disputes, wages, rates of pay, hours of employ
ment, or conditions of work.

Judge Hand maintains that the language of this section would include not

only a "group," but also an "individual" to whom employees give authority
to deal with their employers. Therefore, the term "labor organization" in

� 2(4) should be understood to include an "individual" who is authorized to

negotiate with employers about matters which clearly seem to be the subject
of "collective bargaining" negotiations. Therefore, since "labor organization"
in � 2(4) includes by implication individuals who are "exclusive bargaining
agents," the term "individual" expressly mentioned in the same section must

refer to other individuals. Thus, Judge Hand maintains, the definition of

"representative" in � 302(b) can include "individuals" like the defendant,
who are representatives of employees, but who are not authorized to negotiate
with employers.
After examining the language of the act, Judge Frank relies on the legisla

tive history of � 302(b), to strengthen his position. He points out that the
amendment which eventually became � 302(b), originally included the follow

ing definition of "representative", quoting 93 Cong. Rec. 4677 (1947):
For the purposes of this section, the term "representative" means any labor or

ganization which, or any individual who, is authorized, or purports to be authorized,
to deal with an employer, on behalf of two or more of his employees, concerning
grievances, labor disputes, wages, rates of pay, hours of employment or conditions
of work ....

Judge Frank argues that this definition "was susceptible" of the interpreta
tion that "representative" included a union official like the defendant. But, the
Joint Conference Committee dropped this proposed definition of "representa
tive" in favor of the one in � 501(3), supra. Judge Frank maintains this latter

definition confines "representative" to "exclusive bargaining agents," and does

not include union officials like the defendant. In contrast, Judge Hand main

tains that the definition deleted by the Committee confined the meaning of the
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word to an "individual" who was, or purported to be, authorized to deal with
an employer, whereas the "individual" now expressly mentioned in the defini

tion of "representative" in � 2(4) is not necessarily confined to those "indi

viduals" who are authorized to negotiate or deal with employers.
Pursuing the legislative history of the provision, Judge Frank next turned to

an examination of the debates on the amendment that became � 302(b), and
quoted statements of Senator Byrd and of Senator Ball, the sponsor of this

amendment, which in effect say that the sole purpose of the amendment was
to control the so-called "welfare funds" which were being paid into unions.
93 Cong. Rec. 4678 (1947). Therefore, he held that the amendment was

not intended to cover union officials. However, it should be noted here, that
in the trial of this case in the district court, the court there relied mainly on

these debates to arrive at the opposite conclusion, that it was the intent of

Congress to include the payment of money to union officials within the amend
ment. For this reason, it is submitted that the advice of Judge Hand, that he
would hesitate to accept the debates as an "authoritative gloss," is particu
larly applicable here; because, "Debates in Congress are not appropriate
sources of information from which to discover the meaning of the language of
a statute passed by that body." United States v. Trans-Missouri Freight Ass'n,
166 U.S. 290, 318-19 (1897); accord, Lapina v. Williams, 232 U.S. 78, 90

(1914); Dunlap v. United States, 173 U.S. 65, 75 (1899).
It is interesting to note that, on facts similar to the principal case, a federal

district court has held that a responsible union official is a "representative of

any employees" within the meaning of � 302(b). United States v. Brennan,
134 F. Supp. 42 (D. Minn. 1955). In that case, the Government observed
that many of the welfare funds (the control of which was an important con
sideration in passing the provision) are controlled and administered by either
individuals or national unions, not engaged in collective bargaining. Thus, if
the provisions of � 302(b) apply only to "exclusive bargaining agents," a large
loophole appears in the act, and in many instances the persons who actually
control the funds are not subject to the provisions designed to regulate these
funds. One of the obvious purposes of Congress in passing the act would
be frustrated. Also in the Brennan case, supra, Judge Devitt gave a reason

able answer to Judge Frank's argument in the principal case, that the NLRA
as amended, invariably uses the term "representative" in a collective bargain
ing sense. Judge Devitt points out that it is only natural that the term should
be used so often in this sense, since one of the principal purposes of the act
was to set up an effective collective bargaining system�thus the many refer
ences to collective bargaining in connection with the term "representative."
With the above thoughts in mind, it seems reasonable to conclude that the

term "representative" in � 302(b) should have its ordinary meaning and in
clude responsible union officials. Once this premise is accepted, it is, as Judge
Hand says at 425 in the instant case, "certainly irrelevant that the act uses

it [the term "representative"] in most instances�for example, in � 158(d)�
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in a limited sense." Several reasons support this premise. First, a reasonable
interpretation of the language of the act, shows that the definition of "repre
sentative" in � 2(4), which definition applies to � 302(b), includes "indi
viduals" who are not "exclusive bargaining agents"; thus, "representative"
can include responsible union officials. Secondly, from the action of the Joint
Conference Committee in substituting the definition of "representative" in
� 501(3) for the original definition in the amendment, it cannot be concluded
that Congress intended union officials to be excluded from the definition of
"representative" as found in � 302(b). Finally, the proposition that the phrase
"any representative of any employees" includes responsible union officials is, as
Judge Devitt said in the Brennan case, supra, "above all, expressive of the
plain common sense of the matter."

CHARLES M. MEEHAN

TAXATION�Tax Court Holds That a State Statute Requiring Oil in
Submerged Lands Be Extracted From Adjacent Shoreland Does
Not Create an Economic Interest in the Lessor of the Shoreland,
and, Accordingly, the Lessee-Driller Can Claim a Deduction for

Depletion on His Entire Gross Income. On the Same Facts the

Court of Claims Holds That the Lessor Is Allowed a Depletion
Deduction on His Share of the Proceeds.

A California law required that oil from offshore, submerged lands be ex

tracted only through wells located on filled lands, or be slant-drilled from the

uplands. 2 Cal. Pub. Resources Code Ann. � 6873(a) (Deering 1954). After
notice published by the State Lands Commission, defendant, Southwest Ex

ploration Co., filed the only bid to exploit certain oil deposits. No filled lands
were available. As a prerequisite to securing the grant, Southwest obtained
a lease of the adjacent uplands which were owned by the Huntington Beach
Co. and five others. The lease contract provided that Southwest could locate
its wells on the lessors' land; the sole consideration was a percentage of the
net profits on all the oil recovered. The contract provided inter alia that the
lessors should not acquire any interest in the state lands, and that the con

tract was terminable at any time at the will of Southwest. In income tax

returns for the years 1938-1945, Southwest claimed the deduction for oil de

pletion allowed by Int. Rev. Code of 1939, �� 23(m), 114(b)(3), 52 Stat. 462,
495, on the entire gross income from the sale of the oil. The Commissioner
of Internal Revenue disallowed this deduction on the theory that the amounts

paid the lessors should have been excluded from gross income before the

percentage allowance for depletion was computed, in order to effect an equita
ble apportionment of the depletion deduction between lessor and well-oper
ator. Held, the percentage depletion deduction was properly computed on the

basis of the entire gross income, since the uplands owners did not have such

an economic interest in the oil in place as to entitle them to share in the de-
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pletion deduction. Southwest Exploration Co., 18 T.C. 961 (1952), aff'd per
curiam, 220 F.2d 58 (9th Cir.), cert, granted, 76 Sup. Ct. 83 (1955).
Subsequently, the lessors, Huntington Beach Co., sued in the Court of Claims

to recover taxes paid in the year 1948 on the proceeds from the lease con

tract on which the Commissioner had disallowed a deduction for depletion.
Held, proceeds from the lease contract are subject to depletion, because the
lessors do have an economic interest in the oil. Huntington Beach Co. v. United

States, 132 F. Supp. 718 (Ct. CI.), cert, granted, 76 Sup. Ct. 83 (1955).
Congress has granted a deduction for depletion which in theory operates

as a return of capital to business enterprises having as a part of their assets
minerals that are irreplaceably consumed by extraction and production. Hel-
vering v. Bankline Oil Co., 303 U.S. 362 (1938). Several systems to effect
this return were attempted, culminating in so-called percentage depletion. The
owner of these assets computes the statutorily determined percentage (27J^%
in the case of gas and oil) of the total gross income derived from the pro
duction of the mineral and deducts this amount from his gross income figure.
He then pays taxes on the resultant figure. Int. Rev. Code of 1939, �� 23 (m),
114(b)(3), 52 Stat. 462, 495.
In the simple case in which the whole enterprise is owned and operated by

the same person, he alone qualifies for the deduction. Usually, however, sev

eral independent persons have a share in the over-all project. Accordingly,
� 114(b)(3) provides for apportionment, but it does not define exactly the
persons within its purview. On this point the cases are not entirely in harmony.
Palmer v. Bender, 287 U.S. 551 (1933), defined what is basically the pres

ent law as to apportionment of the depletion deduction. In that case the tax

payer leased lands for oil exploitation to a drilling company and claimed a

deduction for depletion on his royalties. In allowing the deduction the Court
remarked at 557:

The language of the statute is broad enough to provide, at least, for every case in
which the taxpayer has acquired, by investment, any interest in the oil in place, and
secures, by any form of legal relationship, income derived from the extraction of
the oil, to which he must look for a return of his capital.

Similarly, the lessor's right to a depletion allowance does not depend upon his
retention of ownership or any other particular form of legal interest in the mineral
content of the land. It is enough, if by virtue of the leasing transaction, he has
retained a right to share in the oil produced. If so he has an economic interest in
the oil, in place, which is depleted by production.
A series of cases beginning five years later, however, narrowed the broad

definition established in the Palmer case. Helvering v. Bankline Oil Co., 303
U.S. 362 (1938), denied the deduction to a taxpayer who had obtained a con
tract from a drilling company to process the already produced gas, because
such a contract did not create an economic interest in the processor. The
Court stated at 367, "But the phrase 'economic interest' is not to be taken as
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embracing a mere economic advantage derived from production, through a con

tractual relation to the owner, by one who has no capital investment in the
mineral deposit." Helvering v. O'DonneU, 303 U.S. 370, 372 (1938), re

garded a taxpayer who had obtained a net-profits interest in oil production in

exchange for shares of stock as merely the owner of a "personal covenant . . .

[which] did not purport to grant respondent an interest in the properties
themselves." Helvering v. Elbe Oil Land Development Co., 303 U.S. 372

(1938), refused the deduction to a taxpayer that purportedly sold its interest
in gas leases for a large lump sum of $1,000,000 but retained a net-profits in
terest. The Court apparently felt that the size of the initial payment charac
terized the transaction as an outright sale rather than a lease, despite the
retention of the net-profits interest. Anderson v. Helvering, 310 U.S. 404

(1940), held that in the case of an apparent sale of oil rights and lands the
retention not only of a net-profits interest but also of the right to execute

on the conveyed fee interests, if there should be no payments to transferor
under the net-profits interest clause, constituted an absolute sale. Such a trans
feror was not solely dependent on oil production in order to realize a return.

Two cases in 1946 saw the Court return to the more liberal construction
of the Palmer case. In Kirby Petroleum Co. v. Commissioner, 326 U.S. 599

(1946), the Court permitted a taxpayer who leased oil lands for a cash bonus,
a royalty, and a net-profits interest to take a deduction for depletion not only
on the bonus and royalty, but also on the net-profits interest. A sentence in
the Anderson case indicated that there could be no depletion deduction on a

net-profits interest. Explaining this sentence as referring to a net-profits in
terest dissociated from an economic interest, the Court in the Kirby case

stated at 604:

The lessors' economic interest in the oil is no less [than in the cases of royalties]
when their right is to share a net profit. . . . Economic interest does not mean title
to the oil in place but the possibility of profit from that economic interest depend
ent solely upon the extraction and sale of the oil. (Emphasis added.)

Finally, the taxpayer in Burton-Sutton Oil Co. v. Commissioner, 328 U.S. 25

(1946), who granted oil rights solely for a net-profits interest, was allowed a

depletion deduction on the net-profits interest. Although the Commissioner
contended that the Kirby case stood for the principle that a depletion can be
allowed for a net-profits interest only when coupled to a bonus royalty, the

Court ruled that as long as an economic interest is retained a net-profits in
terest standing alone is subject to a deduction for depletion. Any other result
". . . would make the right to depletion a form of words." Here, the economic
interest is characterized by "control over extraction. ... It is the lessor's,
lessee's or transferee's 'possibility of profit' from the use of his rights over

production, 'dependent solely upon the extraction and sale of the oil,' which
marks an economic interest in the oil."

In the instant cases it will be noted that two federal courts have reached
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exactly opposite judgments in determining what is essentially the same case.

These cases are readily distinguishable from the usual lease situations in pre
vious cases, since lessor Huntington is not claiming depletion on oil recovered
from his own land, but on oil from the state land which he never owned. Ab
sent the California statute, Huntington would have no claim whatsoever since
it would stand in no relation to the state oil. Thus, the courts diverge in de

termining the kind of relation or interest Huntington does possess in view of
the statute.

The Tax Court proceeds on the theory that Huntington has not, through
its lease contract and the California statute, acquired any economic interest
in the submerged lands. The court adopts the position of the Bankline Oil
case, that the net-profits interest involved here is a ". . . mere economic ad
vantage derived from production through a contractual relation to the
owner . . . ." 18 T.C. at 973. There is no accompanying economic interest,
which is the ultimate test of the right to depletion. To evidence this conten
tion the court points out that the statute was designed to keep the ocean

waters free from oil contamination; there is no intent in the statute of con

ferring any rights on the adjacent land owners. Further, the contract leasing
the uplands to Southwest expressly denies any intent to pass any interests
in the submerged lands to Huntington. Never having had any title to the oil
lands, Huntington could never have produced any oil from them. Lastly, the
lease contract of the uplands was terminable at any time at the will of South
west.

On the other hand the Court of Claims, while taking notice of the decision
of the Tax Court, nevertheless proceeded to grant Huntington the requested
refund. The court rests its opinion largely on the fact that because of the
peculiar feature of the California law, Southwest could not have obtained the
state easement without first acquiring the adjacent uplands as drill sites. Be
cause of this law Huntington had, in effect, an absolute control over the ex

ploitation of the submerged lands. Huntington could have denied the right to
drill to anyone, or to Southwest in particular, by refusing to contract with
them. Although the intent of the state law may not have been to create rights
in the owners of the uplands, its effect was to vest a right in such owners.

The court refers to a hypothetical situation where the owner of only surface
rights can refuse to allow any extraction by another who has purchased the
minerals in place from the original lessor. Such a measure of control in the
surface owner would constitute an economic interest in the subsurface mineral
although the surface owner can never himself produce any oil. The instant
situation, says the court, is analogous.
The court distinguished the Elbe Oil, O'Donnell, Anderson, and Bankline

Oil cases in that they all involved problems wherein the transaction was a sale,
or in which the taxpayer never had any control over the production of the oil.
Finally, the court cites instances from real property law in which a land-
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owner acquires natural rights merely by reason of the location of his land,
viz., rights to light and air, lateral support and the flow of streams.

Because of the obvious conflict in the principal cases, which if left unresolved
would serve to deprive the government of revenue to which it is entitled, the
Supreme Court has agreed to review the cases. 76 Sup. Ct. 83 (19SS). The
situation involved is unique, and in view of the fact that California recently
altered its law to allow drilling directly on the water's surface from platforms
or from other fixed or floating structures, it will probably not recur. Cal. Sess.
Laws 19SS, c. 1724 � 22. It is submitted that the decision in the Huntington
Beach case is the more logical outcome of the tests set down in the Palmer,
Kirby, and Burton-Sutton cases. The element of absolute control which
Huntington Beach could exercise over the oil production is the most convinc
ing feature of the case. In this regard the following language from the Burton-
Sutton case, 328 U.S. at 33-34, is pertinent:
[LJessors as well as lessees and other transferees of the right to exploit the land
for oil may retain for themselves through their control of the exploitation of the
land valuable assets arising from and dependent upon the extraction of the oil ... .

.... [Taxpayer] had an economic interest in the oil in place through its control
over extraction. (Emphasis added.)

Although it may seem anomalous to find an economic interest in one who has
never had any ownership of the oil in place, the result seems warranted by the

peculiar facts of the case.

JOHN D. BUEGOYNE



BOOK REVIEWS
THE SUPREME COURT IN THE AMERICAN SYSTEM OF GOVERNMENT.

By Robert H. Jackson. Harvard University Press, Cambridge, Massachusetts,
19SS. Pp. viii, 92. $2.00.

Among the outstanding and original contributions of the United
States to political science are the tripartite division of Government into
three coordinate branches, an independent judiciary, a legislature of
limited powers, the power of the courts to declare statutes unconstitu

tional, and an effective guarantee of the rights of the individual as against
the Government, as well as against the majority. Several important
aspects of these basic concepts form the subject matter of the late Mr.

Justice Jackson's book on "The Supreme Court in the American System
of Government." This work consists of three lectures which he prepared
for delivery at Harvard University but which, due to his sudden and

tragic death, were never actually given and were published posthumously.
Robert H. Jackson was more than an outstanding lawyer and a judge

towering high even among his peers. He was also an original and

courageous thinker in the field of political theories and must be regarded
as one of the prominent political philosophers of our times. This aspect
of his personality is exhibited in this book. In fact, the title that he
selected for his lectures does not do full justice to his subject matter.
It is far more than a study of the Supreme Court either from a legal or
historical standpoint. It contributes some novel, penetrating ideas con

cerning our political institutions.
Only a portion of the lectures is devoted strictly to the structure,

functions, and operations of the Supreme Court. In this aspect of the
work he again lays low the recurring myth that applications for writs of
certiorari are passed on by law clerks, or at best by a committee of
judges. He reassures the bar, if any reassurance is needed, that each
petition is acted on by the entire Court.

Contrary to the bizarre views of some scholars and historians, he
points out that the power of the judiciary to declare statutes invalid as

repugnant to the Constitution rests on logical implication and is an

incident of jurisdiction to determine what really is the law governing
a particular case or controversy. One may well say that Chief Justice
Marshall's reasoning in Marbury v. Madison1 is a pure Aristotelian
syllogism: the court must determine each case or controversy according

1 5 U.S. (1 Cranch) 135 (1803).
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to applicable law; the Constitution provides that it shall be the supreme
law of the land; ergo, any statute inconsistent with the Constitution
must be ignored in determining what constitutes the law. He, however,
points to the limitations on the power to declare statutes unconstitutional.
Thus he shows that two of the greatest powers possessed by the two

political branches of the Government are utterly beyond judicial reach.
They are the war power and the spending power.
Justice Jackson favors the complete abolition of the jurisdiction of

the federal courts based on diversity of citizenship. He considers this
branch as outmoded and anachronistic. He emphatically expresses
disagreement with the rulings of the Supreme Court that where the

question is which law of two or more states is applicable, the rule as to

conflict of laws of the state in which the suit is brought is conclusive.
He finds this doctrine difficult to reconcile with the purposes of the
"full faith and credit clause."
Part of his philosophy is that the federal interstate commerce power

should be strongly supported and that the impingement of the states

upon that commerce which moves among them should be restricted to

narrow limits. On the other hand, he deplores some aspects of the recent

extension of the fourteenth amendment to criminal cases tried in state

courts. He makes some very pungent remarks on this point, which may
well be quoted (pp. 69-70) :

Today it is being used not to restrain state legislatures but to set aside the acts

of state courts, particularly in criminal matters. This practice has proceeded to a

point where the federal courts are in acute controversy with the state courts, and
the assembled Chief Justices of the state courts have adopted severe resolutions

condemning the federal intervention. I must say that I am rather in sympathy with
the Chief Justices of the state courts on this subject. I believe we are unjustifiably
invading the rights of the states by expanding the constitutional concept of due

process to include the idea that the error of a trial court deprives it of "jurisdic
tion," by including in the concept by interpretation all other constitutional pro
visions not literally incorporated in the Fourteenth Amendment, and, in the alterna

tive, by incorporating into it all of our ideas of decency, even to the point of

making a constitutional issue of rulings upon evidence.

In the foregoing passage Justice Jackson obviously has reference to

developments of the past few years in respect to the writ of habeas

corpus. The recent history of the writ of habeas corpus in the federal
courts has followed a tangential path. The purpose of the great preroga
tive writ�a palladium of human liberty�was to prevent imprisonment
without a trial and to eliminate undue delays in bringing an incarcerated

person to trial. It was a complete answer to the application for a writ
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that the person was being imprisoned pursuant to a judgment of a court.
A series of decisions of the Supreme Court, however, beginning with
Frank v. Mangum,2 and Moore v. Dempsey3 have bent the writ for use

to review judgments of convictions in criminal cases. The writ is now

being used practically to retry a criminal case and the traditional idea
that the defendant is entitled to one trial and one appeal seems to have
fallen by the wayside. In state criminal cases after the judgment of
conviction is affirmed by the highest court of the state, and a writ of
certiorari is denied by the Supreme Court of the United States, an

application for a writ of habeas corpus is made to a United States district
court and the entire proceeding runs the gamut again as far as the

Supreme Court of the United States. In very few cases is the conviction

ultimately set aside, but the result has been that in capital cases several

years elapse between sentence and execution, greatly to the detriment of
the enforcement of the criminal law, and to an undue increase of mental

anguish and suspense as concerns the defendant. It may also be said that
federal judges have been carrying a new onus in this respect that has
added to their many burdens. By contrast, it is interesting to note that
in England, between four and six weeks elapse between sentence and the

execution, or the setting aside or commutation of the sentence. In
other words, the defendant knows his final fate within four or six weeks
after the trial. Mr. Justice Jackson by reason of his experience as

Attorney General and as Chairman of a Special Committee of the
American Bar Association dealing with the administration of the criminal
law, was very cognizant of the delays and defects in the manner of the
disposition of criminal cases in the courts, and was very sensitive to them.4
He strongly opposes attempts at supervision of local police authority

by the federal government under the guise of vindicating civil rights, and
he specifically expresses an opinion adverse to the establishment of a

national police competent to investigate all manner of offenses.
Another important topic to which he gives some attention is the rapid

expansion in recent years of the administrative process. He calls atten
tion to the fact that administrative agencies have grown into a headless
fourth branch of the government, and urges that the process should be
safeguarded in order that it might not be used oppressively. It might
be noted that originally one argument used in favor of its extended use

was that it operated much more rapidly and less expensively than the

2 237 U.S. 309 (1915).
8 261 U.S. 86 (1923).
4 See his dissenting opinion in Ashcraft v. Tennessee, 322 U.S. 143, 156 (1944).
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judiciary. The last twenty years have shown the opposite to be the fact.
The most important contribution made by the book consists of a

number of original, well-thought-out ideas in the field of political science.
In this instance, Mr. Justice Jackson's experience in Nuremburg made
a vital impress on his thinking. He rightfully calls attention to the fact
that when our forebears established a Bill of Rights, which conferred
certain immunities and rights upon individuals which were enforceable
in court, they did not foresee a technique by which those liberties might
be used to destroy themselves by immunizing a movement of a minority
to impose upon the country an incompatible scheme of values which did
not include political and civil liberties. He felt that this development
has given rise to a new era and a new problem. In this connection he
also discusses what he calls the political function of the Supreme Court
in maintaining the checks and balances between the various branches of

government, such as between the executive and Congress, between the
central government and the states, between state and state, and between

government and the liberty of citizens, or between the rule of the majority
and the rights of the individual. His definition of liberty is worthy not

only of quoting, but of repeating from time to time (p. 76) :

Liberty is not the mere absence of restraint, it is not a spontaneous product of

majority rule, it is not achieved merely by lifting underprivileged classes to power,
nor is it the inevitable by-product of technological expansion. It is achieved only
by a rule of law.

He expresses the view that just powers of government are to be found
in the law in rigidly and dispassionately devised rules which limit the

majority control over the individual and the minority.
The reviewer hopes that enough has been said so far to demonstrate

that Mr. Justice Jackson's book is a noteworthy contribution in its field.
It should be read by every thinking lawyer interested in his profession,
and by every student of political science. This would be no onerous

task for the lectures are written in Mr. Justice Jackson's usual brilliant
and felicitous style. He may, indeed, be called an outstanding stylist.
His occasional epigrams and whimsical expressions help to keep up the
reader's interest and lead to facile reading.
We are indebted to Mr. Justice Jackson's last law clerk, E. Barrett

Prettyman, Jr., and Mr. Justice Jackson's son, William Eldred Jackson,
for revising and editing the manuscript, and making it available to the

public. In so doing they have rendered a real service.

Alexander Holtzoff*

* United States District Judge, District of Columbia.



1956] Book Reviews 353

CASES AND MATERIALS ON FEDERAL TAXATION, Fourth Edition. By
Erwin N. Griswold. The Foundation Press, Brooklyn, 1955. Pp. xxxii, 1030.

This book has a long and honored history in its field. The first edition

appeared in 1940 and the present is the fourth. It is essentially a re

presentation of the old materials in the light of the 1954 Internal Revenue
Code. A preliminary edition in pamphlet form appeared in the fall of 1954.
Errors which cropped up in the preliminary printing have been eliminated
and there has been some rearrangement of and additions to the materials.
Since the book is a continuation of an established and familiar work long
known and utilized in law schools, it seems bootless to subject it to the

searching scrutiny one would give to a first effort.

Looking back over the interval which has elapsed since the first edi
tion appeared, some comments are in order. Quite obviously there is

growing a continuity in tax law despite the advent of the new Code,
heralded in some newspapers as revolutionary. In this connection it is

interesting to note the author's prefatory remarks to the first edition:1

Most of the cases in this book have been decided within the past five years,
nearly all within the past fifteen years. I am not unaware that in reviewing an

other's casebook, I once called mildly critical attention to the fact that "the cases

chosen are almost all very recent ones." But that was trusts, and this is federal
taxation. The roots of one are firmly rested in the past; the other, apart from con

stitutional problems, scarcely has any roots. . . . The problems presented in federal
tax cases ordinarily have little continuity with the past. They are more likely to
arise on the frontier where law and politics and economics and accounting meet.

The frontier is still there, of course, but, fortunately for practitioner,
pedagogue, and student alike, it can be approached with the comforting
thought that, since the above remarks of Dean Griswold were penned,
there has been accumulated a substantial number of tax cases evidencing
judicial attitudes toward the gathering of the revenue which are not likely
to be changed, viz., Lucas v. Earl,2 Irwin v. Gavit,3 Burnet v. Wells*
to mention but a few. Many of these cases are preserved in the present
edition either as principal or noted cases. Thus the new problems pre
sented by the 1954 Code can be analyzed and evaluated in the light of a
relatively brief but extremely valuable tax tradition. The author is con

scious of this as is evident in his brief commentary on the new Code
provisions dealing with trusts, the income of which is taxable to the

1 Griswold, Federal Taxation, vi (1st ed. 1940).
2 281 U.S. 111 (1930).
3 268 U.S. 161 (1925).
4 289 U.S. 670 (1933).
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grantor, the so-called CUfford trust. He says: "Thus the evolution of
the law in this complicated field can be traced from case to regulation to

statute."5
The beauty of this book, to this reviewer at least, is that amidst the

turmoil of continuing change there is provided a firm footing for study
of new and unusual problems which are constantly arising in the tax

world. Indeed there is no slighting of the latter in this book. They are

properly set forth against the backdrop of the familiar. For example,
Irwin v. Gavit precedes a textual discussion on the 1939 and 1954 Code

provisions relating to the taxation of trusts. This is followed by a number
of problems in which the student must decide for himself whether or not
the 1954 Code provides a clear and definitive answer. If not, then he
needs as a guide the fund of experience which he has acquired from

discerning judicial attitudes toward tax matters as evidenced in the older
cases. This makes the book one for thinkers.8

On the other side of the balance sheet, three things might be noted in
a mildly critical way. First, some of the topics could stand a little more

elaboration, viz., the net operating loss deduction, section 172, 1954 Code.
But this is a matter of emphasis and reasonable minds may well differ.

Secondly, the author's very clear style of writing and arrangement some
times becomes overly cryptic. Too much of the latter in a tax context

is frustrating, although in another context it may be delightful. For

example, see the brief note "Further Problems," on page 297, which
contains no hint as to what the problems may be. Thirdly, the lack of
reference in the cases, by way of parentheses or footnotes, to correspond
ing sections in the new Code makes the book harder to use than should
be the case. The author points out in his preface that such references
would be "cumbersome."7 But such editorial treatment would save

wearisome reference to cross indices by students and teachers alike.

Surrey and Warren in the latest edition of their Federal Income Taxation*
have adopted this useful method of citing the new Code provisions in the
old cases.

These criticisms are mild enough. I doubt if the most exacting could
find more severe fault. The book is excellent and is its own best review.

Philip A. Ryan*

5 Griswold, Federal Taxation, 274 (4th ed. 19SS).
� Id. at 283-290.
? Id. at ix.
8 Surrey and Warren, Federal Income Taxation (1955 ed.).
* Professor of Law, Georgetown University Law Center.
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NINE MEN. A Political History of the Supreme Court from 1790 to 19SS. By
Fred Rodell. Random House, New York, 1955. Pp. xii, 332. $5.00.

Charles Evans Hughes, before he became Chief Justice, casually
commented: "We are under a Constitution, but the Constitution is what
the judges say it is." Consequently the ancient adage that "ours is a

government of laws, not of men" has come in for its share of debunking
and historical ridicule. In no written volume, however, has the debunk

ing been so complete and the ridicule so studied as in the book under
review. The judges who say what the Constitution is range throughout
this book as sometimes wise, broad and brilliant, but most times as

narrow-minded and uninformed. "For every Marshall, for every Holmes
. . . there will be scores of merely competent or middling or quite inept
Justices, who can often outweigh by numbers alone, if not by depth of
insight or clarity of vision, their more capable colleagues."1 Such is the
opinion of Yale's Professor of Law, Fred Rodell. In his eyes "the nine
men who are the Supreme Court of the United States are at once the
most powerful and the most irresponsible of all the men in the world
who govern other men."2 He has potboiled a book to bolster his con

tentions.
Written primarily for the interested layman, these provocative pages

cry for critical appraisal by lawyers despite the author's fear that they
"will not understand it, because it is not written down to them."3 This
remark means only that Rodell has tried to avoid "the easy slang . . .

of long-worded legal language."4 Here the reviewer might interject that
he lauds the absence of legal technicalities but abhors the heavy sea of
easy slang in which the volume is launched and floated. Praiseworthy
also is the author's aim that this book "is meant for reading" but de
plorable is the lack of documentation and bibliography omitted on the
plea that the volume was not intended "for easy reference by lazy schol
ars."5 Even when a reader grants Rodell's place on a legal pedestal
secured by some fifty-odd pieces written about the Court and the Jus
tices, a sincere student is stymied by an inability to check the universal
filing-cabinet of the author's mind.
As a political history of the Court this volume will not supplant

Charles Warren's The Supreme Court in United States History. Yet, as
1 Rodell, Nine Men 8 (1955).
2 Id. at 4.
3 Id. at x.
4 Ibid.
5 Ibid.
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a bland, not to say disrespectful and distasteful, disrobement of the pres
ent nine Justices and scores of their predecessors, it will probably be
unsurpassed. The Supreme Judiciary's dramatis personae, from adroit
John Marshall, the king on the pyramid of political power, to the
"militantly liberal" Hugo Black, an "evangelical progressive,"6 parade
mostly in the dress of villains who have conspired to make the dictum
that "ours is a government of laws, not of men" nothing less than an

insult and an undemocratic canard.7 From Rodell's vantage point the
Court poses a serious threat to democratic national government. "Here,
then, are nine non-elected and often haphazardly chosen men wielding
top political power in an otherwise democratic national government,
and using that autocratic and triply irresponsible power in a strange and
onesided manner."8 Every court in our history, pleads the author, be it
the "take-it-easy court of Vinson" or the "hustling court of Hughes"9
stands convicted of irresponsibility on three counts�

in the sense of being beyond all discipline, all effective censure by the voters or

by any other governing group, and ... in the sense of sitting in final judgment
without ever facing the far tougher task of making first judgment (imagine a

President who has nothing to do but veto or not veto) .... [and, thirdly, in the
sense that] the Justices, by their own sole choice, can even duck, whenever they
please, the secondary responsibility of merely giving a Yes or a No. They can

shuck off any issue, no matter how important, which somebody asks them to settle
finally with the final power they hold, by simply refusing to hear or to decide the
issue�by saying in effect: "This isn't our business; we can't be bothered."10

Professor Rodell admits that most U. S. citizens regard the Court
with much the same automatic respect and reverence that British citi
zens feel for their royalty. The Court, the author believes, weaves an

hypnotic spell over the people inasmuch as it is the only top level
branch of the civilian government which "wears a uniform. . . . [and]
carries on its most important business in utter secret behind locked
doors�and indeed never reports, even after death, what really went on

there."11 Under these mystic circumstances there have been nourished
two basic myths which mainly account for the Court's continuing politi
cal power.
The first myth is that the Court is a sort of single force, an integrated institution,

� Id. at 266.
7 Id. at 6.
8 Id. at 26.
9 Id. at IS.
io Id. at 12-13.
11 Id. at 3.
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a collective mind that operates as a unit of government instead of as nine distinct

and disparate human beings.12

Two factors, reasons Rodell, have fostered this myth: a mistaken

notion that the Justices do not make law when they make decisions but

merely get together to find out what the law is and was all along, and
the attitude of "legal scholars who write about the Court; . . . discuss

the 'Court's' work, 'its' philosophy, 'its' shifting points of view, as

though 'it' were a strange creature with eighteen legs and one brain . . . ."

The second and related myth, even more deeply embedded in our folklore of gov

ernment, has it that the men who become Justices become simultaneously�or ought
to become if they don't�politically sterile . . . .33

Then, through eight elaborate chapters, the author attempts to prove
his thesis that "myths or no myths, solemn show or no solemn show,
the Supreme Court is nothing other than nine sometimes wise, some

times unwise, but always human, men."14
In his story of the Court from the "travelling post boy"15 of 1790 to

the "slow gait"16 of the Warren "middle-of-the-road" Court of 1955,
Rodell raises several questions which merit the attention of lawyer and
legislator alike: the origin, right, and future of judicial review; Mar-

bury v. Madison�a milestone or a millstone; the concept of equal jus
tice for rich and poor, for the privileged and the underprivileged, and
sundry related problems. In one sense the author has fallen into a

trap which he counsels others to avoid. "History�," writes Rodell, "and
the explanation of events�is always so easy, so elementary, to those
whose intellectual spectrums skip from black to white and back again,
insensitive to the factual shades of gray."17 Yet the black and white of
economic determinism, characteristic of Charles A. Beard in his Eco
nomic Interpretation of the Constitution, appears to have determined
the author's treatment of the Court. He scoffs openly at principles and
motives other than the economic factor. In what appears to be a monis
tic interpretation of the Court's changing opinions, Rodell is content
to tag them as a "sudden reshifting of the mouthed political principles
that camouflage, and have always camouflaged, what men really want

12 Id. at 27.
13 Id. at 28.
14 Id. at 30.
15 Id. at 70.
" Id. at 327.
" Id. at 112.
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and mean."18 Consequently, politics, dictated by the lure of property
and the dollar, flood into every really important Supreme Court deci
sion.19 Justices are not high priests but political functionaries.20
Scarcely anyone will deny the author's contention that "the three

decades following Appomattox and the death of Lincoln are perhaps the
most neglected and underrated in all U. S. history."21 This volume, how
ever, contributes to and sustains the tradition of neglect. Little light
is flashed upon the important cases, and the fact that many of the

Justices enjoyed but a meager legal education22 hardly explains the
emasculation of the Sherman Antitrust Act in the Knight case.23 The
Court in general and Chief Justice Fuller in particular are depicted as

villainously disappointing the American people:
The Sherman Anti-Trust Act, only five years old, carried the high hopes of the people
and their Congress that it would serve as a legal sword to cut down or apart the
more arrogantly anti-social of the growing group of industrial monopolies and trusts
that were ingesting, octopus-like, a large chunk of the American economy.24

Students of American history agree that the responsibility for the fail
ure of the antitrust act should not be charged exclusively, or even pri
marily, to the Judiciary. After all, had not Congress couched in general
and indefinite terms the provisions of the Sherman Act? Was not this
branch of the Government, as well as a complacent Chief Executive and
a more complacent Attorney General, evading the problem? The legis
lature failed to put teeth into its laws, and Attorney Generals Miller
and Olney studiously avoided prosecution under a law they considered

inadequate.25 Why does the author single out Chief Justice Fuller for
condemnation? Was he guilty by association? Before coming to the

Court, Fuller had been a Chicago corporation lawyer who had counted

among his clients Marshall Field, Philip Armour, and the Chicago, Bur
lington and Quincy Railroad. Is it possible to be guilty, as Rodell

charges Fuller, "of slipshod emasculation"26 of the Sherman Act which
had neither blood, bone or sinew at the outset?

is id. at 119.
19 Id. at 129.
2<> Id. at 132.
2i Id. at 141.
22 Id. at 168.
23 Id. at 144, 169.
24 Id. at 172.
25 2 Morison and Commager, The Growth of the American Republic, 14S (1942).
2� Rodell, Nine Men 169 (195S).
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If the author has any hero, Justice Holmes fills the bill. In the chap
ter, "Associate Justice Holmes, Dissenting," Professor Rodell cites and

apparently endorses the chief of judicial pragmatists who wrote that
"the best test of truth is the power of the thought to get itself accepted
in the competition of the market, and that truth is the only ground
upon which their wishes safely can be carried out."27 Perhaps this ex

plains why spiritual values are carefully isolated from the pages of this
volume. For if the author joins hands with Holmes in the belief that

"every year if not every day we have to wager our salvation upon some

prophecy based upon imperfect knowledge,"28 then the Divine guaran
tee offered by Christ in the New Testament has little or no significance.
Readers already familiar with the author's previous writings on the

Court will find chapters 7-9 a clever restatement of Rodellian rascali
ties on the Court's collision with the New Deal after a few sick chickens
had murdered the mighty Blue Eagle of the NRA.29 The observation of
de Tocqueville that "hardly any political question arises in the United
States that is not resolved sooner or later into a judicial question"30
was amply verified in the conflict between Franklin Roosevelt and the
"Nine Old Men." These pages bristle with the nonstop activity of an

airplane-age President who tries to adjust and then to change a "horse
and buggy" Supreme Court. One expects the Court to emerge second
best and, as usual, "still behind the political times."31 The inexorable
process of time, not court-packing, gave FDR a court with which the
Chief Executive could harmonize his program. Discord, however, was

inevitable. "Ever since the Civil War," explains the author,
the Court had tended to split, amoeba-like, along one or another political or consti
tutional line. Moreover, men who are granted great government power, to be
wielded for the rest of their lives, with no real responsibility save to their own

prejudice-propelled consciences, sometimes begin to mistake their separate selves�
however liberal or conservative they may be�for God. And Supreme Court Jus
tices are men.32

And the future? Pessimism at its worst. "The dark shadow of the
U.S.S.R. lay over the U.S.S.C."33 "The tragedy," as the author believes
history will someday record it,

21 Id. at 184.
28 Ibid.
29 Id. at 234-S4.
30 Id. at 217.
31 Id. at 185, 2S6, 259.
32 Id. at 254.
33 Id. at 304.
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is that the Supreme Court's majority, with the most magnificent opportunity ever

granted so small a group to show the world the profound difference between the
humanity of a democracy and the brutality of a dictatorship, so miserably failed;
that the Court�except in the Negro cases�while purporting to fight a foreign
tyranny, actually aped it.34

While men like Minton, Burton, and the "uninteresting, unintelligent and
. . . illiberal Clark"35 lead a mass attack on civil liberties,38 thus making
"the Statue of Liberty blush for shame,"37 the counsel for the prose
cution rests his case against the Court on a note of hope bolstered by a

bit of poetry: "For each age is a dream that is dying, or one that is

coming to birth."38

Today it would be a tragedy if the Black and Douglas dissents�which are rather
affirmations of a faith�should prove a dirge for the bravest dream of all. For
under the inspiration of those two great Justices and the aegis of a potentially great
Chief Justice, the American dream of freedom may be reborn.39

Indeed, perhaps freedom has become a god instead of remaining a gift
of God.

HARRY J. SIEVERS, S.J.*
34 Ibid.
35 Id. at 311.
36 Id. at 314.
87 Id. at 317.
38 Id. at 332, quoted from O'Shaughnessy, the Irish poet.
39 Ibid.
* Ph.D., Georgetown University, 1950; author, Benjamin Harrison: Hoosier Warrior.
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