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rjPHE Sherman Act1 marked the first major step of the federal govern-
ment into the antitrust field. For many years little supplementary

federal antitrust legislation was enacted. But some twenty-four years
afterwards, in 1914, the Clayton Act2 was passed. This act contained

many provisions designed to add weapons against anticompetitive con

duct. It also contained provisions which some writers assert have pro
moted "weak competition."

Since 1914, sporadic legislation has provided various exemptions from
the operations of the antitrust laws. An amendment to section 7 of the

Clayton Act in 1950,3 and the addition in 19SS of a section4 permitting
the Government to sue for damages under the antitrust laws, seem

to be the major changes made during this period for more effective anti
trust enforcement.

Little attempt has been made to survey existing legislation to ascer

tain whether experience, changing conditions, or changing concepts call
for more thorough revisions.
In this article, the writer proposes a number of changes of the latter

nature. The undertaking may be more ambitious than the writer's capa
bilities. But, if these proposals excite agreement or disagreement, out
of the agreement or controversy, remedial legislation may well follow.
To the extent feasible, I have attempted to indicate new material

by underlining and the deletion of material by brackets.

* Member of New York Bar.

The opinions expressed in this article are the writer's own and not necessarily those of
any government agency.

1 26 Stat. 209 (1890), IS U.S.C. �� 1-8 (19S2).
2 38 Stat. 730 (1914), IS U.S.C. �� 12-27 (1952).
3 38 Stat. 731 (1914), as amended, IS U.S.C. � 18 (19S2).
4 69 Stat. 282 (19SS), 15 U.S.C.A. �� 15(a), (b), 16 (Supp. 1955).
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I

An Act To Amend Section 3 of The Sherman Act

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that Section 3 of the
Act of July 2, 1890 (IS U.S.C. � 3), as amended, is further amended to

read as follows:

Every contract, combination in form of trust or otherwise, or con

spiracy, in restraint of trade or commerce in any Territory of the United
States or of the District of Columbia, or in restraint of trade or com

merce between any such Territory and another, or between any such

Territory or Territories and any State or States or the District of Colum

bia, or with foreign nations, or between the District of Columbia and

any State or States or foreign nations, is hereby declared illegal. Every
person who shall make any such contract or engage in any such com

bination or conspiracy, or who shall monopolize or attempt to monopo
lize, or combine or conspire with any other person or persons, to mo

nopolize any part of such trade or commerce, shall be deemed guilty of a
misdemeanor, and, on conviction thereof, shall be punished by a fine
not exceeding fifty thousand dollars, or by imprisonment not exceeding
one year, or by both said punishments, in the discretion of the court.

Annotation:

The legislative history of the Sherman Act gives no express clue to a

reason why the Sherman Act prohibits restraints as to the District of
Columbia and territories, but is silent as to monopolies in those places;
that is, makes the provisions of section 1 applicable but not those of

section 2. The bill, in the form in which it became the Sherman Act,
was an amendment to another bill.5 This latter bill, as well as the great
number of other antitrust bills introduced in that Congress, had no sepa
rate provisions as to the District of Columbia and territories, but in
cluded them, by reference, in general provisions. The following ra

tionale, which is not altogether original with the writer,6 is advanced as

an explanation why a monopoly section was left out with respect to the

District of Columbia and other territories. At the time of the enactment

of the Sherman Act, the legislators were concerned with monopolistic
trusts such as the Standard Oil and sugar trusts�monopolies which were

national in scope. The concept of local monopolies within the Sherman

5 S. 1, 51st Cong., 1st Sess. (1889).
6 See Thorelli, The Federal Antitrust Policy 224 (19S5).
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Act, developed by the Supreme Court, was far in the future; neither
the territories nor the District of Columbia was thought of as a situs
of large-scale business activity.
The collection of federal antitrust laws in the Blue Book7 show that,

aside from the Sherman Act itself, the antitrust provisions of federal
laws uniformly apply equally to the District of Columbia and territories
as well as to other parts of the United States. It is believed that the
Sherman Act should also be at least as broad in the District of Colum
bia and territories as it is in the rest of the United States. While it may
well be that under section 3 certain types of monopoly or monopoly
practices might be proved as unlawful restraints, the absence of a mo

nopoly section raises many problems. It is doubtful that under sec

tion 3, monopoly without a combination could be reached. In a criminal
case no separate monopoly count could be laid, with a consequent differ
ence in the penalties that might accrue. Dissolution and divorcement
are much more difficult to obtain where there is merely a charge of
restraint rather than where there is a charge of monopoly. The United
States Court of Appeals for the District of Columbia Circuit has allowed
a private antitrust suit based upon common law principles even though
the action would not lie under the Sherman Act.8 It would be somewhat
anomalous if a monopoly suit could be maintained by a private person
in the District of Columbia but not by the Government. The absence
of a monopoly section also discriminates against residents of the District
of Columbia and of the territories in favor of residents elsewhere, who
have section 2 of the Sherman Act available to them.

While section 2 would seem to be applicable where the trade or com

merce involved is between the District of Columbia and some other
governmental unit, it is doubtful that it applies to monopolies within
the District where such outside contact cannot readily be found. More
over, the juxtaposition of section 2 and section 3 leave sufficient ambigu
ity as to the application of section 2 to trade or commerce between the
District of Columbia and other parts of the United States to furnish
another reason for amending section 3.

There are a number of cases which have held that monopolization of
part of commerce and trade includes that within a city or within a part
of a city.8a There is a great deal more business activity in the District

7 CCH, The Federal Antitrust Laws 7-64 (1951).
8 Leonard v. Abner-Drury Brewing Co., 25 App. D.C. 161 (1905).
8a See William Goldman Theatres, Inc. v. Loew's, Inc., 150 F.2d 738, 744 (3d Cir. 1945).
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of Columbia now than there was in 1890. It is an anomaly that a

monopolization statute is applicable to a city the size of Frederick,
Maryland, but not to one the size of Washington, D.C.

II

An Act To Amend The Sherman Act To Broaden the

Jurisdiction of the Federal Courts in Antitrust Cases

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that Section 5 of the
Act of July 2, 1890 (IS U.S.C. � 5) as amended, is hereby further
amended to read as follows:
Whenever it shall appear to the court before which any proceeding

under [Section four of this act] the antitrust laws as defined in Sec
tion 1 of the Clayton Act may be pending, that the ends of justice re

quire that other parties should be brought before the court, the court

may cause them to be summoned, whether they reside in the district in
which the court is held or not; and subpoenas to that end may be
served in any district by the marshal thereof.

Annotation:

By virtue of section S of the Sherman Act the Government may bring
an equity suit under the act without fearing that, because of lack of

jurisdiction of the court, it may not be able to include in the one suit
all of the parties that should be named as defendants. This is because
section 5 gives the district court the right, in cases brought under sec

tion 4 of the act, "where the ends of justice may require that other

parties may be brought before the court," to cause them to be so sum

moned whether or not they reside in the district. Section 4 gives the

Government the right to bring suits in equity to enjoin violations of

the act.

Thus in such cases the presence of one defendant in the federal dis
trict court where the suit was brought enabled the court to order process
served upon all the other defendants wherever they could be found.9 It is
common practice in antitrust suits brought by the Government, where

some of the persons sought to be reached by suit are outside the dis

trict, to name them as defendants and have the prayer for relief request
that they be brought in pursuant to section 5. A practice of this sort

appears to have existed for at least SO years.10
9 Standard Oil Co. v. United States, 221 U.S. 1 (1911).
io See United States v. Standard Oil Co., 152 Fed. 290 (C.C.E.D. Mo. 1907).
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There is no such provision in the case of private antitrust suitors.
It is to be noted that under the original Sherman Act the private suitor
could sue for damages but not for injunctive relief.11 The legislative his

tory of the Sherman Act strongly suggests that this was an important
factor in restricting to actions brought by the Government the power of
the district court to bring in persons outside its district as parties
to antitrust suits.12 Since that time the act has been amended by section
16 of the Clayton Act13 to give a private antitrust plaintiff the right
to get injunctive relief. While it is doubted that there should have been

any difference in this respect, even initially, there would seem to be
much less reason now. Often a private antitrust plaintiff alleges a na

tional or regional conspiracy. Conversely, the federal government often
brings antitrust cases aimed at a local situation. A number of courts,
moreover, require the former to allege harm to the public as well as to

himself. The type of relief available to a private party in an antitrust
suit approaches that which the Government can get. In certain private,
motion-picture antitrust cases the plaintiff obtained broad injunctive
relief that was not only of benefit to him but also to other exhibitors
in the particular area.14 In one case, United States v. Paramount Pic
tures Inc.,15 the judgment obtained by the Government against Para
mount Pictures expressly conditioned relief as to Chicago upon the relief
obtained by a private plaintiff in another antitrust suit.
The Clayton Act, in section 12,16 broadened the venue provisions

available in both government and private antitrust litigation, where a

corporation was a defendant, to include districts where the corporation
was an inhabitant, was found, and where it transacted business. The
Clayton Act, in section 15,17 also contained a provision similar to sec

tion 4 of the Sherman Act, except that it included the language of sec

tion 5 of the Sherman Act. It could be urged, therefore, that if a pri
vate person brought an injunctive suit under the Clayton Act he might
be able to avail himself of this section. But it is arguable that section
15 applies only to suits by the Government, and it has been so held.18

11 Paine Lumber Co. v. Neal, 244 U.S. 459 (1917).
12 21 Cong. Rec. 2569, 2604-05, 2640, 2641-43, 3147 (1890).
13 38 Stat. 737 (1914), 15 U.S.C. � 26 (1952).
14 See for example Bigelow v. RKO Radio Pictures, Inc., 162 F.2d 520 (7th Cir. 1947).
15 CCH Trade Reg. Rep. (1948-49 Trade Cas.) f 62,377 (S.D.N.Y. 1949).
" 38 Stat. 736 (1914), 15 U.S.C. � 22 (1952).
" 38 Stat. 736 (1914), 15 U.S.C. � 25 (1952).
18 Rohlfing v. Cat's Paw Rubber Co., 99 F. Supp. 886 (N.D. 111. 1951) ; Westor Thea

tres, Inc. v. Warner Bros. Pictures, Inc., 41 F. Supp. 757 (D.N.J. 1941).
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Section 12 of the Clayton Act, even if given a liberal construction, is
less broad than section 5 of the Sherman Act, and its construction has
been the subject of conflicting opinions.19
A provision similar to section 5 obtains with respect to antitrust prose

cutions under the Wilson Tariff Act.20 While some courts have assumed
correspondingly broad powers to bring parties in when the Government

brings a criminal antitrust case under the Sherman Act,21 the statutory
basis for such authority is not clear. Under the Federal Rules of Crimi
nal Procedure, however, process may be served anywhere within the
jurisdiction of the United States.22
Private antitrust suits should be encouraged. In some instances anti

trust relief on a national scale has resulted from private antitrust suits.
For instance, it was a private antitrust case which compelled the motion-

picture distributors to cease discriminating against drive-in theatres.23
The Government has continued to resort to section 5.24 A private anti
trust plaintiff, on the other hand, is often severely handicapped by not

being able to include all the principal defendants in a single suit because
of the absence of a provision such as section 5. In some instances suits
have been abandoned because of this reason and in others relief was

anything but satisfactory. The public may be ill served by such limi
tation.
In Georgia v. Pennsylvania R.R. Co.,25 the State of Georgia made a

motion to invoke the original jurisdiction of the Supreme Court in a mat

ter involving charges of violation of the antitrust laws. In deciding that the
motion should be granted, the Court took into consideration the claim
of the State of Georgia that not all of the defendants could be found
in one of the judicial districts of Georgia so as to be able to maintain
a suit against all of them in such a district. The court said :

We would not be warranted in depriving Georgia of the original jurisdiction of

this Court merely because each of the defendants could be found in some judicial
district. Unless it were clear that all of them could be found in some convenient

!� Compare Westor Theatres, Inc. v. Warner Bros. Pictures, Inc., 41 F. Supp. 757

(D.NJ. 1941) with Giusti v. Pyrotechnic Industries, Inc., 156 F.2d 351 (9th Cir.), cert.

denied, 329 U.S. 787 (1946).
20 28 Stat. 570 (1894), 15 U.S.C. � 10 (1952).
21 United States v. National Malleable & Steel Castings Co., 6 F.2d 40 (N.D. Ohio

1924).
22 Fed. R. Crim. P. 4(c)(2).
23 Milgram v. Loew's, Inc., 192 F.2d 579 (3d Cir. 1951).
2* See United States v. General Instrument Corp., 87 F. Supp. 157 (D.NJ. 1949).
25 324 U.S. 439 (1945).
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forum we could not say that Georgia had a "proper and adequate remedy" apart
from the original jurisdiction of this Court.26

This was a recognition of the difficult position a private antitrust plaintiff
finds himself in when not all of the defendants can be sued in one juris
diction. The anomalous situation which may arise because section 5 of
the Sherman Act does not apply to private litigants is illustrated by the
case of Bankers Life & Cas. Co. v. Holland?1
In 1955 two new sections, 4A and 4B, were added to the Clayton

Act.28 Section 4A gave the United States the right to sue for damages
sustained because of antitrust violations. Section 4B established a four-

year statute of limitations on antitrust damage suits whether brought
by a private plaintiff or by the United States.
In view of the language of section 15 of the Clayton Act and the con

struction given that language by the courts,29 it is at least doubtful that
the provisions of section 15 would be applicable to the United States
when suing for damages, although if it were suing for an injunction it
is clear it could avail itself of those provisions. So also as to section 5 of
the Sherman Act. It is submitted that this effects a ludicrous result.
And if it be found that section 15 of the Clayton Act does apply to
the Government in a law action, it gives the Government an unfair pref
erence over all other damage suitors invoking the federal antitrust laws.
For all of the foregoing reasons the amendment suggested seems much

needed. It may be noted that the same result might be reached by
repealing section 5 of the Sherman Act and making the amendment to
section 15 of the Clayton Act.

Ill

An Act To Add to the Transactions to Which
Section 3 of the Clayton Act Is Applicable

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that Section 3 of the
Act of October 15, 1914 (15 U.S.C. � 14), be amended to read as fol
lows:
It shall be unlawful for any person engaged in commerce, in the course

of such commerce, [to lease or make a sale or contract for sale of goods,
2� Id. at 466.
27 346 U.S. 379 (19S3).
28 69 Stat. 282 (1955), 15 U.S.C.A. �� 15(a), (b) (Supp. 1955).
29 Rohlfing v. Cat's Paw Rubber Co., 99 F. Supp. 886 (N.D. 111. 1951) ; Westor

Theatres, Inc. v. Warner Bros. Pictures, Inc., 41 F. Supp. 757 (D.N.J. 1941).
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wares, merchandise, machinery, supplies or other commodities,] to dispose
of or contract for the disposal, temporarily or permanently, of any object
or medium of trade or commerce, tangible or intangible, -whether patented
or unpatented, for use, consumption, or [resale] redisposal within the
United States or any Territory thereof or the District of Columbia or

any insular possession or other place under the jurisdiction of the United
States, or fix a price charged therefor, or discount from, or rebate upon,
such price, on the condition, agreement, or understanding [that the lessee
or purchaser thereof shall not use or deal in the goods, wares, merchan
dise, machinery, supplies, or other commodities of a competitor or com
petitors of the lessor or seller] that an object or medium of trade or com

merce of a competitor or competitors of the disposer be not used or dealt
in, where the effect of [such lease, sale, or contract for sale] such dis
position or contract therefor, or such condition, agreement, or under
standing may be to substantially lessen competition or tend to create a

monopoly in any line of commerce.

Annotation:

In United States v. Investors Diversified Services, Inc.,so the Govern
ment had brought a suit under sections 1 and 2 of the Sherman Act and
section 3 of the Clayton Act against a large mortgage company. The de
fendant moved to strike an allegation that a condition imposed by a

lender that the mortgagor place hazard insurance with or through the
lender violated section 3 of the Clayton Act. The court held that loans
did not come within the statute; it also held that money was not a com

modity within that act. Subsequently a consent judgment was entered
in the case. That judgment acknowledged that the complaint stated a

claim against the defendants upon which relief might be granted under
the Sherman Act but made no reference to the Clayton Act.31

30 102 F. Supp. 645 (D. Minn. 1951), 52 Colum. L. Rev. 1066 (1952).
31 The correctness of the court's decision is not free from doubt. For an argument that

"loans'' should be considered to come within the statute, see 52 Colum. L. Rev. 1066

(1952). As for monies being considered "supplies," see Strickland Brothers v. Stiles,
107 Ga. 308, 33 S.E. 85 (1899) ; Somerville v. Delta Grocery & Cotton Co., 159 Miss.

252, 130 So. 95 (1929); Bryan & Miltenberger v. Steamboat Pride of the West, 12 Mo.

240 (1849) ; cf. United States v. Ambursen Dam Co., 3 F. Supp. 548, 553 (NT). Cal. 1933) ;
Bricker v. Rollins & Jarecki, 178 Cal. 347, 173 Pac. 592 (1918); Kollock v. Parcher,
52 Wis. 393, 9 N.W. 67 (1881). A purchase of power has been held to come within the

act. Pennsylvania Water & Power Co. v. Consolidated Gas Light & Power Co., 184 F.2d

552 (4th Cir. 1950). But see 52 Colum. L. Rev. 1066 (1952).
Nevertheless, other cases have taken a strict view of the scope of this statute. Curtis

Pub. Co. v. FTC, 270 Fed. 881, 904-05 (3d Cir. 1921), aff'd, 260 U.S. 568, 581 (1923);
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The language of section 3 certainly makes it difficult to apply the
section to many transactions having the deleterious consequences the
section was designed to prevent. The proposed amendment seeks to

bring such transactions within the scope of the section's prohibitions.
Alternatively the section could be amended by express references to

loans of money, licenses and other specific transactions.

IV

An Act To Amend the Clayton Act With Respect to the

Use of Antitrust Judgments as Prima Facie Evidence

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that Section 5 of the

Clayton Act as amended, (69 Stat. 283), be amended to read as follows:

Sec. 5(a). A final judgment or decree heretofore or hereafter ren

dered in any civil or criminal proceeding brought [by or on behalf of
the United States] under the antitrust laws to the effect that a defendant
has violated said laws shall be prima facie evidence against such defend
ant in any action or proceeding [brought by any other party against
such defendant under said laws] in which such laws are involved as to

all matters respecting which said judgment or decree would be an

estoppel as between the parties thereto: Provided, This section shall
not apply to consent judgments or decrees entered before any testimony
has been taken [or to judgments or decrees entered in actions under Sec
tion 4A.] : Provided further, that for purposes of this Section a final
judgment shall not cease to be such because superseded by a consent

judgment which does not expressly revoke a holding of violation con

tained in a prior judgment and findings of fact supporting such holding.
(b) Whenever any civil or criminal proceeding is instituted by the

United States [to prevent, restrain, or punish violations of any] under
any of the Antitrust laws, [but not including an action under Section 4A]
the running of the statute of limitations in respect of every private right
of action arising under said laws and based in whole or in part on any
matter complained of in said proceeding shall be suspended during the
pendency thereof and for one year thereafter: Provided, however, That
whenever the running of the statute of limitations in respect of a cause

of action arising under Section 4 is suspended hereunder, any action to
enforce such cause of action shall be forever barred unless commenced

United States v. General Electric Co., 82 F. Supp. 753, 884 (D.NJ. 1949) ; United States
v. Western Union Telegraph Co., 53 F. Supp. 377, 381 (S.D.N.Y. 1943) ; cf. Times-Pica
yune Publishing Co. v. United States, 345 U.S. 594, 609 (1953).
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either within the period of suspension or within four years after the
cause of action accrued.

Annotation:
Under section 5 of the Clayton Act as now constituted,32 the private

antitrust plaintiff may use as prima facie evidence a relevant antitrust
judgment secured by the federal government in an equity case. This
benefit may be elusive.33 Nevertheless, it is a benefit much prized by
private suitors. The statute does not expressly refer to findings of fact,
but it seems to be accepted practice for the courts to consider such find
ings in determining the scope of the judgment.34 Even in the case of a
criminal conviction the scope of the judgment would seem to have to be
read in the light of the record.35 In view of the attitude of the courts it
seems hardly necessary to amend this section to ensure that more than
the bare bones of a judgment may be used.
In its original bill form36 this section read: ". . . in favor of or against

any other party in any action or proceeding brought under or involving
the provisions of any of the antitrust laws . . . ." The original bill, how
ever, also made the judgment conclusive evidence for or against a pri
vate litigant. This section of the bill was heavily attacked in the de
bates because of concluding a private plaintiff where an adverse judg
ment might have been entered against the Government in a prior suit.
In the course of passage this section was amended to change the effect
of the judgment to prima facie evidence, and, apparently without com

ment, the new version did not contain the provision "or involving." In
Volk v. Paramount Pictures, Inc.,31 the court held this section inapplica
ble to a declaratory judgment suit brought under the Federal Declaratory
Judgments Act. A similar result might be reached where a claim of vio
lation of the antitrust laws was the subject of a counterclaim or a de-

32 38 Stat. 731 (1914), as amended, IS U.S.C.A. � 16 (Supp. 19SS).
33 Monticello Tobacco Co. v. American Tobacco Co., 197 F.2d 629 (2d Cir.), cert.

denied, 344 U.S. 87S (1952) ; Fifth & Walnut, Inc. v. Loew's Inc., 176 F.2d 587 (2d Cir.),
cert, denied, 338 U.S. 894 (1949), rehearing denied, 338 U.S. 940 (1950); compare

Emich Motors Corp. v. General Motors Corp., 340 U.S. 558 (1951) and Eastman Kodak

Co. v. Southern Photo Material Co., 295 Fed. 98 (5th Cir. 1923), with Partmar Corp.
v. Paramount Pictures Theatres Corp., 347 U.S. 89 (1954).

34 Homewood Theatre v. Loew's, Inc., 110 F. Supp. 398 (D. Minn. 1952) ; cf. Fifth

& Walnut, Inc. v. Loew's Inc., 176 F.2d 587 (2d Cir.), cert, denied, 338 U.S. 894 (1949);
51 Cong. Rec. 13901 (1914).

35 See Emich Motors Corp. v. General Motors Corp., 340 U.S. 558 (1951).
38 H.R. 15657, 63d Cong., 2d Sess. (1914).
37 91 F. Supp. 902 (D. Minn. 1950).
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fense in a suit brought by a third person. In such cases the interposi
tion of the claim furthers the enforcement of the antitrust laws as well

as the bringing of a suit by one named as a plaintiff under such laws.
In either case, the benefit of a relevant prior judgment of violation of
such laws should be available as prima facie evidence. The proposed
amendment would so provide.
By a law38 enacted in 1955, section 4A has been added to the Clayton

Act. Under this law the United States may sue for damages caused

by a violation of the antitrust laws, but a judgment or decree entered
in such action may not be used by a private litigant as prima facie evi
dence. Neither the Senate Judicary Committee's Report39 nor the House

Judiciary Report40 advances a rationale for this exception. It is sub
mitted that there is a heavy weight of argument against such limitation.
It is probable that if the Government had been able to sue at law at the
time of the passage of the Clayton Act, section 5 would have made

judgments obtained in such actions available to private suitors.41 Let us

suppose that the Government in a single suit sues for damages and an

injunction. The court in its opinion finds that the defendants have vio
lated the Sherman Act but refuses to enter a judgment of injunction
because of its belief that recurrence of the violations is unlikely. The
court does enter a judgment for damages based upon the violation.
It would seem anomalous that a private suitor would be denied the bene
fit of section 5 under such circumstances. The Government's burden of

proof as to violation, whether it sues for damages or for an injunction,
is the same, and it is likely that the exception as to 4A judgments will
result in fewer consent judgments in government damage suits than in

government equity suits.
The proposed amendment would make available to the private liti

gants the benefits of section 5, whether the Government sues for dam
ages or for an injunction. Let us suppose the Government is one of a

number of victims of a price-fixing agreement. The Government sues

for damages and recovers. Should the other victims, who may be with
slender resources, not have the benefit of this section? In price-fixing
situations it has been the practice of the Government to bring criminal
suits rather than injunctive, since an injunction normally would merely
outlaw what is already outlawed as a per se violation of the Sherman

38 69 Stat. 282 (19SS), IS U.S.C.A. � 15(a) (Supp. 1955).
39 S. Rep. No. 619, 84th Cong., 1st Sess. (1955).
40 H.R. Rep. No. 422, 84th Cong., 1st Sess. (195S).
41 See 51 Cong. Rec. 13898 (1914).
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Act. If under such circumstances the Government should decide to sue

only for damages, the private litigant would be in a worse position than
he was prior to the passage of section 4A.
Under the present language of section 5, the Government, in a dam

age suit under the antitrust laws, could use a judgment in an antitrust
equity suit as prima facie evidence in its damage suit of violation of
the antitrust laws, but could not so use the judgment in the damage suit
as such in a suit for equitable relief. It would seem an unnecessary
burden to the taxpayer and to the resources of the Antitrust Division
to deny such use where the equity suit is tried after the civil suit. The
proposed amendment in this respect puts the Government in the same

position as a private litigant.
The amendment would also make available to the federal government

the benefit of a judgment of violation in a private antitrust suit. Unless
one takes the position that the United States, as a plaintiff in an anti
trust suit, is a Goliath which needs no help, it is difficult to see why the
Government should not be able to use private antitrust judgments as

prima facie evidence. If the Government, in contrast to some particular
private plaintiff, may be considered as a Goliath, this is not so as to
some private plaintiffs, and of course it is definitely no Goliath with re

spect to the aggregate of private plaintiffs.
Any close student of the enforcement of the antitrust laws knows,

moreover, that the Antitrust Division of the Department of Justice is
in need of assistance. Traditionally handicapped by inadequate man

power and inadequate appropriations it cannot bring many suits which
should be brought, and not infrequently in cases which are brought it
is opposed by defendants prepared to spend on the one case as much as

the Division's entire annual appropriation. Private antitrust suits which

go to trial almost uniformly find the defendants represented by high-
priced counsel. In fact, in some private antitrust suits the array of coun
sel on both sides dwarfs that seen in the average government case.

Moreover, frequently it is the filing of a private antitrust suit and a

consequent court opinion which alerts the federal government to bring
an antitrust suit in the same industry. If the Government initiates a

suit because of court action by a private plaintiff, it would seem a

natural corollary that it should be able to use the judgment of violation
entered in such case, which if entered in a prior suit by the Government
would have been available to the private plaintiff. It would seem,

therefore, quite proper to make judgments of violation of the antitrust

laws equally available to private or public plaintiffs.
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The amendment to the proviso stems from the following situation.
In United States v. Paramount Pictures, Inc.,42 the trial court entered a

judgment against all the defendants along with voluminous findings
of fact and conclusions of law. It was adjudicated that the defendants
had violated the Sherman Act. Both the Government and the defendants

appealed to the Supreme Court. The Supreme Court affirmed that the
defendants had violated the Sherman Act, but remanded the case to the
trial court to reconsider certain parts of the judgment and findings of
fact. Additional evidence was submitted at a subsequent hearing be
fore the trial court. Between the time of the remand and the entry by
the court of a judgment, findings of fact and conclusions of law, two of
the defendants entered into consent judgments with the Government.
These judgments incorporated previous provisions affirmed by the Su

preme Court and added a number more. Some, but not all, the remain

ing defendants appealed from the second litigated judgment to the

Supreme Court. The latter affirmed the judgment, but that judgment
called for submission of plans of divorcement and divestiture, and sub

sequently all the appellees entered into consent judgments with the Gov
ernment.

After the first remand by the Supreme Court it became common prac
tice on the part of some of the Paramount defendants, when sued by a

private plaintiff, to assert that section 5 of the Clayton Act was not

available to the plaintiff because the "consent" judgments did not con

tain an adjudication of violation and contained a statement that they
were in lieu of all prior judgments. On a few occasions when such
position was made known, the Government thought it necessary to ex

press its opposing views to the court considering the matter. Because
of this contention, the last two consent judgments entered in the Para
mount case contained the following sentence: "It is not intended by the
entry of this judgment against the . . . defendants, or by this judgment
itself to vacate or affect adjudications made in Equity Cause 87-273 of
violations of the Sherman Act by said defendants."43 The courts have
taken conflicting positions with respect to such judgments.44
42 334 U.S. 131 (1948), affirming in part and reversing in part 66 F. Supp. 323, 70

F. Supp. 53 (S.D.N.Y. 1946).
43 United States v. Loew's Inc., CCH Trade Reg. Rep. (1950-51 Trade Cas.) If 62,861

(1951), (1952-53 Trade Cas.) If 67,228 (S.D.N.Y. 1952) (judgment entered in lieu of prior
decrees) .

44 Compare Homewood Theatres v. Loew's, Inc., 110 F. Supp. 398 (D. Minn. 1952),
with Fanchon & Marco, Inc. v. Paramount Pictures, Inc., 133 F. Supp. 839 (S.D.N.Y.
1955).



376 The Georgetown Law Journal [Vol. 44: p. 363

Consent judgments have been entered in other government antitrust
cases, after entry of a litigated judgment in the same case. It would
seem advisable in such cases to ensure that a private plaintiff is not

thereby deprived of the benefit of section 5 of the Clayton Act.
The proposed amendment to section 5(b) would toll the statute of

limitations where the Government brings a suit for damages as well as
where it brings one for an injunction. The tolling of the statute of limi
tations is designed to ensure private litigants the benefit of a govern
ment judgment, and this may best be done by making the tolling period
the same whether the Government has sued for damages or for an

injunction.
The proposed amendment does not deal with two matters which might

call for an additional modification. The courts have held section 5 in

applicable where a judgment has been rendered upon a stipulation of
facts agreed to only for the purpose of the suit,45 and where a judgment
has been rendered on a plea of nolo contendere.4*
The first exception gives antitrust defendants a substantial weapon

with which to weaken or emasculate section 5. This would be especially
true if the rationale of Ulrich v. Ethyl Gasoline Corp.47 were extended to

answers to requests for admissions under the Federal Rules of Civil Pro
cedure and to statements procured through pre-trial proceedings. Such

extension, however, has not come to the attention of the writer.
With respect to the second exception, it may be noted that not infre

quently a nolo plea is entered over the opposition of the Government.
If nolo pleas and the expedition of civil cases are substantially pro
moted by such rules of exception, an argument can be made for them.
Whether such argument outweighs the weakening of section 5 is de

batable, especially in the case of the first exception. The writer has

been in sufficient doubt to leave the statute untouched on that score.

Others may be of a more firm opinion.

V

Rule 52(a) of the Federal Rules of Civil Procedure to be amended

by adding "and except in suits brought under the antitrust laws." It

is believed that this amendment should be made, not by Congress, but

45 Ulrich v. Ethyl Gasoline Corp., 2 F.R.D. 357 (W.D. Ky. 1942).
46 Barnsdall Refining Corp. v. Birnanwood Oil Co., 32 F. Supp. 308 (E.D. Wis. 1940) ;

Twin Ports Oil Co. v. Pure Oil Co., 26 F. Supp. 366 (D. Minn. 1939) ; cf. Hudson v.

United States, 272 U.S. 451, 455 (1926).
47 2 F.R.D. 357 (W.D. Ky. 1942).
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in the same manner as other amendments to the Federal Rules have
been made.
Rule 52(a) originally provided for findings of fact and conclusions

of law in actions tried without a jury. A 1948 amendment to this rule
added the sentence, "Findings of fact and conclusions of law are un

necessary on decisions of motions under Rules 12 or 56 or any other
motion except as provided in Rule 41(b)." Rules 12 and 56 deal with
motions for judgment on the pleadings and motions for summary judg
ment respectively.

Some important antitrust cases have been decided on motions for sum
mary judgment, and extensive findings of fact and conclusions of law
have been made in such cases. This was true in the case of Associated
Press v. United States,48 where the findings were prefaced by the state

ment, "Pursuant to Rule 52(a)."
In view of the importance of findings of fact in determining the scope

of an antitrust judgment sought to be used under section 5 of the Clay
ton Act, and in view of the public policy embodied in that section, it
would seem that findings of fact should be had where a judgment is
rendered in an antitrust case dispositive of a claim of violation of the
antitrust laws upon the basis of facts, whether adduced as a result of a
motion or of a trial.

VI
An Act To Amend the Clayton Act With Respect to the

Acquisition of Business Organizations

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that the first three
paragraphs of Section 7 of the Clayton Act (15 U.S.C. � 18), be amended
to read as follows:
[No corporation engaged in commerce shall acquire, directly or in

directly, the whole or any part of the stock or other share capital and
no corporation subject to the jurisdiction of the Federal Trade Commis
sion shall acquire the whole or any part of the assets of another cor
poration engaged also in commerce, where in any line of commerce
in any section of the country, the effect of such acquisition may be sub
stantially to lessen competition, or tend to create a monopoly.]
No [corporation] person shall acquire, directly or indirectly, the

whole or any part of the stock or other share capital or share participa
tion [and no corporation subject to the jurisdiction of the Federal Trade

48 326 U.S. 1 (1945).
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Commission shall acquire the whole or any part of the] or assets of
one or more [corporations] business organizations [engaged in com

merce], where in any line of commerce in any section of the country,
the effect of such acquisition, of such stocks, share capital or share par
ticipation, or assets, or of the use of such stock share capital or share
participation, by the voting or granting of proxies or otherwise, may be
substantially to lessen competition, or to tend to create a monopoly.
This section shall not apply to [corporations] persons purchasing such

stock or share capital or share participation solely for investment, [and
not using the same by voting or otherwise to bring about, or in attempt
ing to bring about] and where by the holding or use of such stock or

share capital or share participation a substantial lessening of competi
tion is not brought about or attempted. Nor shall anything contained in
this section prevent a corporation engaged in commerce from causing
the formation of subsidiary corporations for the actual carrying on of
their immediate lawful business, or the natural and legitimate branches
or extensions thereof, or from owning and holding all or a part of the
stock of such subsidiary corporations, when the effect of such formation
is not to substantially lessen competition.
Annotation:

Section 7, as enacted in 1914, had its teeth in its first two paragraphs.
The first was more limited than the second paragraph. The second

paragraph was aimed at holding companies, about which, the legislative
history shows, Congress was much concerned. That paragraph did not

contain the limitation of the first paragraph that the acquirer had to be

engaged in commerce.49 The second paragraph provided that "No cor

poration shall acquire ... of two or more corporations . . . ."
The avowed purpose of the 1950 amendment was to add the acqui

sition of assets as an offense and to change the test of lessening com

petition between the acquirer and the purchaser.50 And it is with these
matters that the legislative history is concerned. But the amendment
also changed the second paragraph to read: "No corporation shall ac

quire ... of one or more corporations . . . ."51
It is believed that the changed wording of the second paragraph has

caused that paragraph to include what was in the first paragraph, and
therefore to make the first paragraph unnecessary.

49 See 51 Cong. Rec. 14315-16 (1914).
so S. Rep. No. 1775, 81st Cong., 2d Sess. (1950).
5i 38 Stat. 731 (1914), as amended 15 U.S.C. � 18 (1952). (Emphasis added.)
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It is believed that section 7 should apply wherever the effect is to

substantially lessen competition or to tend to a monopoly, without regard
to the nature of the acquirer unless there is a public policy to the con

trary expressed in the statute. We have not yet reached the age where
all big business is done through corporate structures. For instance many

building and loan associations do a very large amount of business. Some
are incorporated; some not. One of the largest such associations in the

country is not incorporated. Under the present law a small incorporated
building and loan association would come within the provisions but not
a much larger unincorporated association. The theatrical empire of the
Shuberts was based upon a partnership. And if an individual acquired
two competing companies, it would seem that such acquisition should be
the concern of this section.

The proposed amendment, aimed at such cases, removes the limita
tions that the corporation acquiring assets of another corporation must

be subject to the jurisdiction of the Federal Trade Commission. The

Attorney General may enforce section 7 as well as the Federal Trade
Commission and has more effective remedies available through court

action. That agency of the Government should not be confined to en

forcing the section against acquirers who are subject to the jurisdic
tion of the Federal Trade Commission. Section 11 of the Clayton Act

exempts banks from the jurisdiction of the Federal Trade Commission.
This has deterred the Department of Justice from invoking section 7

against bank mergers.52
The proposed amendment eliminates the requirement that the acquired

corporation must be "engaged in commerce." Under the definition of
"commerce" in the Clayton Act this means engaged in interstate or

foreign commerce except where the District of Columbia or territories
are concerned. "Engaged in commerce" has not been clarified by judi
cial construction. Whether it would include the buying functions of a

concern whose primary activity is selling is not clear. At any rate the

development of the affectation of interstate commerce theory by the
courts since 1914, and the recognition in Moore v. Mead's Fine Bread
Co.53 that a corporation doing interstate business may violate the anti
trust laws by intrastate activity would seem to call for the deletion of
the limitation "engaged in commerce." The national economy could

52 See statement by Stanley N. Barnes, Assistant Attorney General, before the Anti-

Monopoly Subcommittee of the House Judiciary Committee, May 12, 1955.
53 348 U.S. 115 (1954).
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hardly regard with equanimity the creation of a national monopoly by
the acquisition of a series of intrastate monopolies.54
The third paragraph of this section provides for an exception from

the provisions of the prior paragraphs of the section. The proposed
amendment narrows that exception by excluding investment acquisitions
which have the effect of substantially lessening competition as well as
those used for that purpose.
The writer believes that an additional paragraph might well be added

to this section to impede quick control of one competitor by another.
Particularly in the newspaper field it seems common to have hit-and-run
mergers. As in the case of the Washington Post's acquisition of the
Times-Herald,55 little inkling of what is in the wind is given beforehand,
and other persons who might be interested in such an acquisition get
little or no notice of an opportunity to negotiate for such purchase.
The paragraph might take the form that where there is an issue

whether the acquisition of stock or assets of a business organization may
substantially lessen competition or tend to create a monopoly of any
part of trade or commerce, the absence of reasonable efforts to dispose
of such stock or assets to others, prior to the disposition or attempted
disposition attacked, would be prima facie evidence of an intent to

violate this section. Such amendment might give the would-be acquirer
pause before making a purchase.
The writer is of the opinion that with respect to both section 7 and

section 8 of the Clayton Act, amendments providing for penal sanctions
would have a marked effect upon slowing recurring tides of mergers and

interlocking directorates.

VII

An Act To Amend the Clayton Act With Respect to
Interlocking Directorates and Officers

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that the third and
fourth paragraphs of subparagraph (7) of Section 8 of the Clayton Act
be made Section 8A and amended to read as follows:

Sec. 8A. No person [at the same time shall be a director in any two

or more corporations] who is a director or officer of or who holds a

policy making or responsible position with one business organization,
shall at the same time serve in any of such capacities with any other

� Cf. United States v. Yellow Cab Co., 332 U.S. 218 (1947).
65 March 17, 1954.
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business organization, any one of which has capital, surplus, and un

divided profits, or assets aggregating more than $1,000,000, engaged in
whole or in part in commerce, other than banks, banking associations,
trust companies, and common carriers subject to the Act to regulate
commerce, approved February fourth, eighteen hundred and eighty-
seven, if such corporations are or shall have been theretofore, by virtue
of their business and location of operation, competitors, so that the
elimination of competition by agreement between them would constitute
a violation of any of the provisions of any of the antitrust laws, or if
any one of such business organizations has had theretofore or shall have
business relations with competitors of the other business organization,
or if any such business organization has theretofore been or shall be a

substantial buyer or supplier of a service or commodity required by the
other business organization: Provided, that the foregoing provisions
shall be inapplicable where it is shown that there is no reasonable possi
bility that competition would be adversely affected by a person being
so connected with more than one such business organization. The eligi
bility of a [director] person under the foregoing provisions shall be de
termined by the aggregate amount of the capital, surplus, and undivided

profits, exclusive of dividends declared but not paid to stockholders
or members, or by the amount of assets, at the end of the fiscal year of
said [corporation] business organization next preceding the election of
directors [and when a director has been elected in accordance with the

provisions of this Act it shall be lawful for him to continue as such for
one year thereafter].

[When any person elected or chosen as a director or officer or selected
as an employee of any bank or other corporation subject to the pro
visions of this Act is eligible at the time of his election or selection to

act for such bank or other corporation in such capacity his eligibility
to act in such capacity shall not be affected and he shall not become or

be deemed amenable to any of the provisions hereof by reason of any
change in the affairs of such bank or other corporation from whatsoever
cause, whether specifically excepted by any of the provisions hereof or
not, until the expiration of one year from the date of his election or

employment.]
Annotation:

Comparatively few proceedings have been brought under this section
of the act. The proposed amendment would enlarge the prohibition
against interlocking directorates. It would apply to business organiza-
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tions whether or not the organization was incorporated. A major change,
however, is the inclusion of officers, policy makers, and employees hold
ing responsible positions, in addition to directors.
It would seem that any actual or potential adverse effect on competi

tion which might arise where a person is a director in two competing
companies would hardly be more adverse than where he is a director
of one corporation and president of the other. Such situations have ac

tually occurred. In the motion picture field there have been instances
of a person acting as a director in one company while acting as an

officer in another competitive company. In one instance, involving
United Artists Corporation and Universal Pictures Corporation, a direc
tor of the latter shared with the president of the former the primary
responsibility for running United Artists but did not assume any official
title with the latter; and when a complaint was filed the absence of such
title was used as a defense.56 It may be noted that with respect to banks
this section applies the prohibition to "employees." The proposed
amendment does not go that far with respect to industrial corporations,
although much might be said in support of such broad prohibition.
A number of antitrust judgments contain prohibitions of the sort above

recommended; some include "employees."57 The Federal Trade Com
mission has regarded the absence of a prohibition of the sort here sug
gested as a grave defect in the interlocking statute.58
The amendment would also make the section apply to persons con

nected with a buyer or seller of the other company with which they were

connected or with a financial institution dealing with a competitor. It
may be doubted that there is any need for a person to hold a dual po
sition in any of the above situations.59 There are patent as well as latent
evils which these provisions are designed to meet. It is not uncommon,
for instance, to find directors or officers of mortgage-lending institutions

acting as officers or directors of insurance agencies or companies to which
borrowers are requested to go to take out insurance on the mortgaged
properties. The Federal Trade Commission has been concerned over the
limitation of section 8 to companies competitive with one another.60

56 The proceeding was brought by way of a motion to amend two of the judgments
in the Paramount case. Eq. No. 87-273 (S.DJST.Y. 1951).

57 See for example United States v. Lee Shubert, CCH Trade Reg. Rep. fl 68,272
(SJDJsf.Y. Feb. 17, 1956).
5g See FTC, Report on Interlocking Directorates 10, 14 (1951), where it was said: "Indeed,

financial writers in the press have commented that the substitution of officers who are

not directors makes a farce of section 8."
59 See 51 Cong. Rec. 9181 (1914).
60 See FTC, Report on Interlocking Directorates 15 (1951).
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The banking paragraphs of section 8 have, since the passage of the

Clayton Act, been watered down by various amendments passed by suc

ceeding legislatures. To the writer it would appear that consideration
should be given to tightening those provisions, either at the initiative
of the Federal Reserve Board or at the instance of Congress. The ab
sence of provisions concerning banks in the proposed amendment is an

acknowledgment that the writer has not delved deeply enough in the
matter to be of a firm opinion as to whether the justification for special
provisions as to banks rests upon fact or fancy.
The proposed amendment would provide some leeway if the respond

ent in a proceeding in court or before the Federal Trade Commission
could show there was no reasonable possibility of an adverse effect on

competition. Such a case might occur where one of the business organi
zations, prior to the person's connection with it, has definitely ceased to

engage in a type of business competitive with or complementary to the
other corporation.
This section contains a confusing statement as to the directors elected

in accordance with the act continuing for a year thereafter or after a

change in the corporation, although he is violating the section. This
section originally had a penalty, but this was excised before enactment.
The only remedy is the prospective one of an injunction or a cease and
desist order. Before the issuance of any such order some time must

elapse. Government agencies are wont to give some reasonable time,
where needed, to sever connections, and this undoubtedly would be true
of injunctive relief. Under the above circumstances, it seems preferable
to eliminate the one-year grace period.

VIII
An Act To Amend the Clayton Act With Respect to

Subpoenas for Witnesses

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that Section 13 (15
U.S.C. � 23) be amended to read as follows:
In any civil or criminal suit, action, or proceeding [brought] arising

[by or on behalf of the United States] under the antitrust laws, sub
poenas for witnesses who are required to attend a court of the United
States in any judicial district may run into any other district:
Provided, That in civil cases no writ of subpoena shall issue for wit

nesses living out of the district in which the court is held at a greater
distance than one hundred miles from the place of holding the same
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without the permission of the trial court being first had upon proper
application and cause shown.

Annotation:
Rule 45 of the Federal Rules of Civil Procedure permits the running

of subpoenas outside the district where the court is sitting only to the
extent of 100 miles, except that "when a statute of the United States
provides therefor, the court upon proper application and cause shown

may authorize the service of a subpoena at any other place."
This section of the Clayton Act gives the Government the right to

apply to the court for such subpoenas. Witnesses are as necessary in
law suits whether they are 100 or 1000 miles away from the court. Since
a private suitor, like the Government, may sue at law or in equity under
the antitrust laws, and since such suits are a method of enforcing the
antitrust laws in the public interest, the proposed amendment would
remove the disadvantage in such suits of his not being able to resort to

compulsory process to procure the attendance of a necessary witness.
This will also work to the benefit of a defendant who may now resort to

such process if sued by the Government, but not if sued by a private
person.

IX

An Act To Amend
the Expediting Act

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
That Section 28 of title 15 of the United States Code is amended by

adding thereto the following: "After entry of a final judgment in such

case, the chief judge of the district court of the district in which the

judgment was entered may, at the written request of any two members

of the expediting court, designate a judge of the district court to hear

and determine all matters relating to carrying out, interpreting, enforc
ing, or amending the provisions of the judgment."
Annotation:
The expediting act provides for the appointment of three judges to

consider and expedite antitrust cases of particular public interest. There

is no provision for less than that number with respect to matters aris

ing after the judgment, and there is a serious question as to whether

such matters may be brought before a court other than a three-judge
expediting court, even with the consent of the parties.
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Antitrust judgments not infrequently require, either expressly or by
their nature, both important and unimportant matters to be brought
before the court. In the Paramount case, a very large number of matters
have come to the court in the course of enforcing, construing, and modi

fying the judgment. Judge Augustus Hand was much disturbed over the

three-judge court having to be convened for such matters. At least one
of the defendants at one time refused to consent to waive the three-

judge court. A number of contested matters have been heard before
one judge, but the legality of such hearings would be much more secure

under the proposed amendment.

Since the case wherein an expediting court is requested is usually one

of great importance and complexity, it seems preferable to have the
same judge sit on all such matters so as to have the benefit of his ex

perience and knowledge, rather than to try to bring them before other

judges without knowledge of the background of the case.

X

An Act To Amend the
Federal Trade Commission Act With Respect to

Obtaining Information

Be it enacted by the Senate and House of Representatives of the
United States in Congress assembled, that Sections 6, 8, 9, and 10 of the
Federal Trade Commission Act (15 U.S.C. �� 46, 48-50) be amended by
adding, "unincorporated association or partnership" after "corporation"
in sub-sections (a), (c), (d), (e), and (g) of Section 6 and in Sections
8, 9, and 10; and by adding after the word "commission" wherever it
appears in Section 8, "or the Department of Justice", and by changing
sub-section (b) of Section 6 to read as follows:

(b) To require, by general or special orders, corporations, unincor
porated associations, and partnerships engaged in commerce, excepting
banks, and common carriers subject to the Act to regulate commerce, or
any class of them, or any of them, respectively to file with the Commis
sion in such form as the Commission may prescribe annual or special,
or both annual and special, reports or answers in writing to specific ques
tions, furnishing to the Commission such information as it may require
as to the organization, business, conduct, practices, management, and re

lation to other corporations, unincorporated associations, partnerships,
and individuals of the respective corporations, unincorporated associa
tions, or partnerships filing such reports or answers in writing. Such
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reports and answers shall be made under oath, or otherwise, as the Com
mission may prescribe, and shall be filed with the Commission within
such reasonable period as the Commission may prescribe, unless addi
tional time be granted in any case by the Commission.

Annotation:

In contrast to section 5 of the Federal Trade Commission Act which
gives the Commission power to proceed against corporations, partner
ships and persons for unfair methods of competition and unfair or de
ceptive acts or practices, section 6, which deals with the Commission's
functions with respect to collecting information about and making
studies of American industry, deals only with corporations. While cor

porate business undoubtedly comprises the greater proportion of business
done in this country, a large amount is carried on in unincorporated
form. United States v. White61 makes it clear that the Constitution does
not limit to corporations the right to procure information from inter
state business enterprises.
The proposed amendment would enable the Commission to make a

more complete study of industry and monopolistic aspects of industry
than is now possible under section 6. Similar amendments are proposed
with respect to sections 8, 9, and 10, which deal with the investigative
powers of the Federal Trade Commission.

The Antitrust Division of the Department of Justice has often been
balked in attempting to obtain information, such as production figures
of particular companies, from government agencies in possession of that
information. The reason given is that the information is regarded as con

fidential. It would seem that if information in the hands of a govern
ment agency may be obtained by the Federal Trade Commission through
section 8, the information should also be obtainable by the Antitrust
Division. The proposed amendment of section 8 would open up such in
formation to the Department of Justice generally, and not merely to the
Antitrust Division, always subject to the President's direction. If any
strong argument can be advanced to limit the amendment to the Anti
trust Division of the Department of Justice, such amendment would still
be worthwhile.

61 322 U.S. 694 (1944).
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XI

An Act To Amend the

Tax Laws

Be it enacted by the Senate and House of Representatives of the
United States in Congress assembled, that Section 42A be added to the
Internal Revenue Code of 1954, as follows:

Sec. 42A. A judgment for damages, including punitive damages, re
covered under the antitrust laws, may for tax purposes, at the option of
the person entitled thereto, be prorated over the period for which dam

ages were recovered, or treated as income for the year in which recovery
is had. If the first option is selected, taxes shall be imposed without re

gard to any statute of limitations at the rates existing during said period,
without interest or penalty. Proration shall be made equally for the

years covered, unless the judgment shall clearly otherwise apportion the

damages.
Annotation:

Statutory language,62 Internal Revenue Regulations,63 and some

cases64 have led the federal tax authorities to impose a tax upon an

antitrust recovery for the year in which it was recovered. Thus if a 1956

judgment of $100,000 represented damages suffered for four years, say
1948-52, the whole $100,000 would be taxed as income for one year at
the 1956 tax rates. Such result hardly conduces to encourage private
antitrust suits. The proposed statute would remedy this situation.
Whether the remedy should be by way of an amendment to the tax laws
or the antitrust laws is debatable.
In 1955 the Supreme Court held that treble damages were subject to

being taxed as income.65 Congressman Celler introduced a bill which
would have amended the antitrust laws by exempting such recovery from
income taxes.65a This writer thinks it more equitable that such recovery
should be proratable at the option of the person recovering the judgment.
It has been asserted by counsel for private antitrust plaintiffs that un

successful defendants in antitrust cases have been allowed to deduct such

62 Int. Rev. Code of 1954, � 451.
63 U.S. Treas. Reg. � 39, 42-1 (a) (1955).
64 North American Oil Consol. v. Burnet, 286 U.S. 417 (1932); Burnet v. Sanford &

Brooks Co., 282 U.S. 359 (1931).
65 Commissioner v. Glenshaw Glass Co., 348 U.S. 426 (1955).
65a A similar bill which would also include attorney's fees was recently introduced by

Congressman Yates. H.R. 8864, 84th Cong., 2d Sess. (1956).
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judgments as ordinary business expense.66 If this is an established
policy of Internal Revenue, legislation to change such policy might well
be considered.

XII

A Bill To Authorize the Attorney General To Compel the
Production of Documentary Evidence Required in Civil

Investigations for the Enforcement of the Anti
trust Laws, and for Other Purposes

Sec. 1. Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, that this Act may
be cited as the "Antitrust Civil Process Act of 1956."

Definitions
Sec. 2. As used in this Act�

(a) The term "antitrust laws," as used herein, is defined in Section
1 of "An Act, to supplement existing laws against unlawful restraints
and monopolies, and for other purposes," approved October 15, 1914

(38 Stat. 730, as amended, 15 U.S.C. 12), commonly known as the Clay
ton Act. In addition, however, that term used herein shall include any
statute hereafter enacted which prohibits, or makes available to the
United States, any judicial remedy with respect to any restraints upon
or monopolization of interstate or foreign trade or commerce;

(b) The term "antitrust investigator" means any attorney or investi

gator employed by the Department of Justice who is charged with the

duty of enforcing or carrying into effect any antitrust law;
(c) The term "person" means any corporation, association, partner

ship, or other legal entity;
(d) The term "documentary material" includes the original or any

copy of any book, record, report, memorandum, paper communication,
tabulation, chart, or other document in the possession, custody, or con
trol of any person; and

(e) "Court" shall mean a district court for the district in which all
or part of the documentary material is located or in the district court
for the district in which the person in possession, control, or custody of

the documents has its principal office or is found.

66 Cf. Avakian, Deductibility of Expenses Growing out of Violations of Law or Public

Policy, 28 Cal. S.B.J. 365, 372 (1953).
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Civil Investigative Demand

Sec. 3. (a) Whenever the Attorney General or the Assistant Attor

ney General in charge of the Antitrust Division has reason to believe
that any person may be in possession, custody, or control of any docu

mentary material relating to or which may lead to evidence relating to

the subject matter of any antitrust investigation, he may issue in writ

ing, and cause to be served upon such person a civil investigative de
mand requiring such person to produce such documentary material for
examination.

(b) Service of any such demand or any order or notice under Sec
tions 4 and 5 of this Act may be made by�

(1) delivering a duly executed copy thereof to any executive offi
cer of a corporation, association, or other legal entity to be served or

to any member of a partnership to be served;
(2) delivering a duly executed copy thereof to the principal office

or place of business of the partnership, corporation, association, or

other legal entity to be served; or
(3) mailing by registered or certified mail a copy thereof addressed

to such partnership, corporation, association, or other legal entity at
its principal office or place of business.
A verified return by the individual serving such demand setting

forth the manner of such service shall be proof of such service. In
the case of service by registered or certified mail, such return shall be

accompanined by the return post-office receipt of delivery of such
demand.

(4) wherever service of any demand, order, or notice is required
by this Act, service may be made upon any attorney authorized to

accept service for the person to be served. Such service may be made
as prescribed in the Federal Rules of Civil Procedure.
Wherever this Act provides for a hearing, notice thereof shall be

given within the time prescribed for a notice of motion under the
Federal Rules of Civil Procedure, unless this Act otherwise prescribes.
(c) Each such civil investigative demand may describe the documents

or classes of documents to be produced in general terms, but, if the docu
mentary material of any person is indexed or arranged so as to permit
readily further specificity and such index or arrangement is made
available promptly to an antitrust investigator, such specificity shall be
made within five days after such index of arrangement is so made avail
able. If such specification is not made, the person served may apply to
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the court, on notice to the Attorney General or Assistant Attorney
General in charge of the Antitrust Division, for an order staying exami
nation of the documentary material until such specification is made.
(d) The civil investigative demand shall provide for a beginning date

for the production of documents which may be reasonably met by the
person in possession, control, or custody of the documents.

(e) Any person in possession, control, or custody of the documents
may, within ten days after service of the civil investigative demand,
upon notice to the Attorney General or the Assistant Attorney General
in charge of the Antitrust Division, apply to the court to vacate or

modify the civil investigative demand on the ground of inability to com

ply, for failure of the civil investigative demand to comply with this
Act, or upon any constitutional or other legal right or privilege of such
person.
(f) Antitrust investigators shall be entitled to examine documents

at the place of their location; with the consent of the person in posses
sion, control, or custody thereof, at any other place; upon application
to the court by the Attorney General or Assistant Attorney General in
charge of the Antitrust Division, or their delegated assistants, where
undue hardship or inconvenience to the person served would not be
caused thereby, at any place ordered by the court.

(g) No documents within the scope of the civil investigative demand
first served, whether or not subsequently vacated or modified, shall be
knowingly destroyed, mutilated, or rendered unavailable for a period of
one year from the time of service of the demand.

(h) The antitrust investigator may copy or cause to be copied any of
the documentary material produced. In any proceeding brought under
the antitrust laws such copies may be used with the same force and
effect as the originals.
(i) After a hearing, and upon a showing, by a person entitled thereto,

that the documentary material has been retained by an antitrust inves

tigator an unreasonable length of time, the court may order the return

of such material.

Testimony
Sec. 4. Upon a showing of need or desirability by the Attorney

General, the Assistant Attorney General in charge of the Antitrust Di

vision, or their delegated assistants, the court shall issue an order, upon
such terms and conditions as it deems proper, providing for the taking
of the testimony under oath of any person or individual on any matter



1956] An Antitrust Legislative Program 391

respecting the antitrust investigation. Any motion to vacate such order
shall be made within ten days after the service thereof.

Obedience to Civil Investigative Demand and Court Orders

Sec. 5. (a) Failure to comply with the civil investigative demand,
prior to time when the person served may hereunder move to vacate or

modify, shall not subject such person to any penalty if the court, al
though it sustains the demand, finds that such person in good faith be
lieved reasonable grounds existed for resisting such civil investigative
demand. If no such finding is made, the court shall impose the costs of
the proceeding, including reasonable attorney's fees, upon such person.
An attack on any part of the civil investigative demand shall not excuse

compliance with the other parts thereof.

(b) After application to the court for an order compelling obedience
to the civil investigative demand and after a hearing thereon, the court

upon entering such order shall impose the costs of the proceedings, in
cluding reasonable attorney's fees, upon such person, unless such per
son shall satisfy the court such imposition would not be just and proper.

(c) Any final order so entered shall be subject to appeal pursuant
to section 1291 of title 28 of the United States Code. Any disobedience
of any final order entered under this section by any court shall be pun
ished as a contempt thereof.

Criminal Penalty
Sec. 6. (a) Chapter 73 of title 18 of the United States Code (relat

ing to obstruction of justice) is amended by adding at the end thereof
the following new section:

"� 1508. Obstruction of antitrust civil process:
Whoever, with intent to avoid, evade, prevent, or obstruct compli

ance in whole or in part, by any person with any civil investigative de
mand made under the Antitrust Civil Process Act of 1956, wilfully re

moves from any place, conceals, withholds, destroys, mutilates, alters,
or by any other means falsifies any documentary material in the pos
session, custody, or control of any person which is the subject of any
such demand duly served upon any person shall be fined not more than
$5,000 or imprisoned not more than five years, or both."

(b) The analysis to such chapter is amended by inserting at the end
thereof the following new item:
"1508. Obstruction of antitrust civil process."
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Saving Provision

Sec. 7. Nothing contained in this Act shall impair the authority of
the Attorney General or any antitrust investigator to (a) lay before any
grand jury impaneled before any district court of the United States any
evidence concerning any alleged antitrust violation, (b) invoke the power
of any such court to compel the production of any evidence before
any such grand jury, or (c) institute any proceeding for the enforce
ment of any order or process issued in execution of such power, or to
punish disobedience of any such order or process by any person, or

(d) to use discovery proceedings otherwise available under any statute,
Federal Rules of Civil or Criminal Procedure, or any other Court rule.

Annotation:

The Antitrust Division of the Department of Justice has at times,
because of the absence of civil investigatory process, resorted to grand
jury proceedings to determine whether a civil violation of the antitrust
laws has taken place. The legality of the use of a grand jury for such

purpose is not a matter of settled law.67 Various Assistant Attorney
Generals have taken different attitudes toward such use of the grand
jury.
There is an urgent need for compulsory process in the investigative

stages of an antitrust matter. In some instances grand juries may be
the answer, although their use where only civil prosecution is envisaged
does not appeal to the writer, save when that is the only adequate way
to get information. It may be doubted, moreover, that the grand jury
system could accommodate the number of investigations carried on by
the Government during the year.
While some companies will fully cooperate in permitting a file search,

many will not. And it is common practice for a company being inves

tigated to refer the investigator to its attorneys who take the position
that they will check the files and select what they consider relevant to

the inquiry. All too frequently such investigation is worthless.

The Federal Trade Commission possesses compulsory investigatory
powers,68 as does Internal Revenue.69 The Antitrust Division needs these

powers no less than the other agencies.
67 See United States v. Proctor & Gamble Co., 14 F.R.D. 230 (D.N.J. 1953), and an

unreported opinion of January 14, 1954, in the same case.

68 38 Stat. 721 (1914), 15 U.S.C. � 46 (1952).
�9 See Beatty v. United States ex rel. Halpin, 227 F.2d 350 (8th Cir. 1955).
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The Attorney General's National Committee To Study the Antitrust

Laws, in its report in 1955, advocated a civil investigative demand to

open the way for the Antitrust Division to procure information in the

investigative stages.70 The report makes some rather detailed recom

mendations as to such demand. It is believed that the nature of such
recommendations would largely defeat the purpose of the proposal.
Those proposals might even place the Government in a position inferior
to its present situation respecting the gathering of information from

unco-operative persons being investigated.71
The Committee's proposals seem more restrictive as to what records

may be examined than the discovery rules of the Federal Rules of Civil
Procedure after a complaint has been filed. It also would restrict the
demand to documents "possessed" by a party.
The Committee's express refusal to give the Antitrust Division any

power to take testimony goes far to emasculate the use of the civil

investigative demand. It is not uncommon, and in some district courts
it is actually required, that before the court will rule on questions of

specificity of description or permissible scope of a subpoena, the deposi
tion of a person familiar with the files of the company is taken to ascer

tain the nature of the files, how they are set up, etc.

The Committee recommended the office of custodian to receive the
documents produced in response to a demand. The writer doubts the

necessity of such office. It might cause more hardship upon a company
than the usual practice of looking at the documents at the company's
office.

Other defects in the Committee's proposals seem to make the adop
tion of the Committee's specific recommendations inadvisable. Congress
man Celler, Chairman of the House Judiciary Committee, introduced
a bill last year which was patterned largely upon the recommendations
of the Attorney General's Committee, although a few of the defects of
the latter were remedied.
The instant proposals owe much to both the Committee's report and

to Congressman Celler's bill, but the departures from them are substan
tial. It is believed that they are more effective and more practicable.
That they can be further improved is not unlikely.

70 Attorney General's National Committee To Study the Antitrust Laws, Report 343
(1955).

71 See Stedman, The Committee's Report: More Antitrust Enforcement�Or Less?,
SO Nw. U.L. Rev. 316, 317 (1955).
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Conclusion

The writer would like to believe that the program proposed is mod
erate enough to have the full support of some and the partial support
of many. The proposals, in their totality, are designed to promote anti
trust policy and antitrust enforcement substantially.
Professor Louis B. Schwartz has, in general terms, proposed a legis

lative program in the antitrust field, large in concept and purpose.72
With most of his proposals this writer is in accord. The proposals made
in this article are not inconsistent with those of Professor Schwartz, and
might perhaps serve as a springboard for the latter. One might hope
that Professor Schwartz will attempt to translate his proposals into
draftsman's language. The writer can attest that in that process ideas
are perfected, modified, and even rejected.
In conclusion, the writer notes that 60 years ago an Attorney General

was advocating a comprehensive revision of the antitrust laws, includ
ing prima facie rules of evidence and compulsory testimony before an

investigating officer.73 Today we find a prominent economist proposing
evidentiary rules with respect to mergers that could hardly come about
without legislation.74 It may be remarked that there would seem to be

many who do not believe the last word on antitrust legislation has been

spoken.
72 Schwartz, Committees, Politics, Scholarship and Law Reform: Antitrust Studies in

Perspective, 104 U. Pa. L. Rev. 153, 174-75 (1955).
73 H. Doc. 234, 54th Cong., 1st Sess. (1896).
74 Stigler, Mergers and Preventive Antitrust Policy, 104 U. Pa. L. Rev. 176 (195S).



COMMENTS

THE DELINEATION OF PERSONAL AND CIVIL RIGHTS

Carl Brent Swisher*

The purpose of this discussion is to look afresh at our process of

delineating the body of personal and civil rights protected under our

Constitution and to suggest the intermixed responsibility of the judi-,
ciary and of the people for that delineation.
It is commonplace knowledge that the American colonists were super

sensitive on the subject of rights generally, and that we became an in

dependent people on a wave of indignation about invasion of rights both
of person and of property. The Declaration of Independence declared
inalienable the right to life, liberty, and the pursuit of happiness, and
the Constitution, in its original text placing emphasis on rights of prop
erty, can be thought of in the light of the remark of John Adams that

Property is surely a right of mankind as really as liberty. . . . The moment the
idea is admitted into society, that property is not as sacred as the laws of God,
and that there is not a force of law and public justice to protect it, anarchy and
tyranny commence.1

Bills of rights in the state constitutions and the bill-of-rights amend
ments to the Federal Constitution protected personal rights both pro
cedurally and substantively and in some instances property rights as

well, implicitly or specifically harking back for sources to natural-law
or divine-law principles.
As the Supreme Court built upon the Constitution a body of case law

for the definition of rights, it appeared less and less necessary to resort
to natural-law terminology or to probe philosophical fundamentals. It
was simpler to talk of due process, or equal protection, or even of the
scope of the power to tax or to regulate commerce. From the 1880's
until the 1930's the major structural achievement of the Supreme Court
was that of erecting the hitherto primarily procedural guarantee of due
process into a barricade restricting the scope of property regulation.
* A.B., Pomona College 1926; M.A., 1927; Litt. D., 19S3; Ph.D., Brookings Graduate

School, 1929; Thomas P. Stran Professor of Political Science, The Johns Hopkins Uni
versity; President, Southern Political Science Association; author: Stephen J. Field,
Craftsman of the Law; The Growth of Constitutional Power in the United States; The
Theory and Practice of American National Government; American Constitutional Devel
opment.

1 6 Works of John Adams 8-9 (1851).
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The John Adams principle was transformed or developed into determina
tions that states could regulate earnings only of "businesses affected
with a public interest" and then only to the extent that the privilege was
left of earning a "fair return on the fair value" of the property involved
�which meant for a time something around eight per cent on the most

generous scheme of evaluation that corporations could present as

plausible.
The minority "liberalism" of the first three decades of the present cen

tury and the shock of the great depression broke the hypnotic spell of
stress upon property rights and subordinated property to concern about
the public welfare. President Roosevelt, riding the wave of disillusion
ment with property dominance, challenged public attention with his
statement of the "Four Freedoms." These freedoms included not merely
the "freedoms of"�communication and worship�but also "freedoms
from," with want and fear as the enemies to be warded off. Property
rights yielded ground in order that these "freedoms from" might be as

sured. The Supreme Court, yielding as to property and in particular
deflating due process as a protection against regulation, shifted empha
sis to protection of personal rights against federal and state govern
ments as these governments grew rapidly more powerful through ex

pansion of their control over property.
It is true both that the change in judicial position on personal and

civil rights came with and was in part coerced by public sentiment and
that the consequent changes in legal terminology had to be made not

by the public but by the judiciary. It will be suggested further along
that the people have not adequately guided the Supreme Court as to

their desires in the field of constitutional protection of liberty but have
at times left judicial performance without the weight and dignity that

accompany judicial reflection of well-defined public sentiments. But the
task of constitutional formulation belongs, in any event, to the Court.
It belongs to men who are primarily lawyers and politicians, and not

abstract theorists. However much justices may dabble in theory and
whatever delight they may seem to take in the wielding of particular
theoretical concepts, they are not primarily concerned with pure theory
of law or of politics or of government. By tradition and by the essential
character of their office, they are concerned first of all with the settle

ment of disputes. They use theoretical formulations, first, to settle cases

immediately before them, and, secondly, to keep open the way for con

sistent settlement of similar cases in the future. Neither their own

theories of right and justice nor those of the people at large ever get
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fully and succinctly stated, but only those relevant to the cases at hand.
The theory presented in any case is likely to be interlarded with the ma

terials of the particular historical context and with factors of legislative
and administrative fiat. To professional political theorists and to politi
cal scientists generally, theoretical formulations made by judges are at

best hybrid in character. Our purpose here is in part that of presenting
a statement of devices and doctrines utilized by some or all members
of the Supreme Court in prescribing the scope of constitutional liberty.
These devices and doctrines may be summarized as follows :

1. The position that the first amendment�freedom of speech, press, religion, and

assembly�is incorporated into the due process clause of the fourteenth amend
ment and restricts the states in as much detail as if written into the fourteenth
amendment.

2. The position that there is a narrower scope for the presumption of constitution
ality of legislation which abuts upon rights protected by the specific prohibitions
of the first ten amendments�and those of the amendments that are incor
porated into the fourteenth amendment as prohibitions against the states.

3. The position that due process is to be treated as a flexible concept to be defined
in particular cases in terms of the sentiments of the community as to what is
legitimate.

4. The (minority) position that, not the due-process clause, but the fourteenth
amendment as a whole incorporated the entire Bill of Rights and makes it rigidly
restrictive on the states, without the flexibility claimed for the due-process
clause.

5. The position that "psychological knowledge," such as that of the impact of seg
regation on the minds of minorities, can determine the scope of constitutional
rights guaranteed by the equal-protection and due-process clauses.

The discussion of personal rights will proceed hereafter in terms of
these positions.

1. Coming events casting their shadows before, the Supreme Court
in 1925, in Gitlow v. New York,2 took the position that the due-process
clause of the fourteenth amendment protected against the states the
freedom of speech and press which the first amendment protected against
the federal government. By 1943, the Court had advanced to the posi
tion that the general language of the fourteenth amendment not only
protected against the states the same liberties protected against the fed
eral government by the first amendment, but gave that protection as

specifically as if the very words of the first amendment had been writ
ten into the fourteenth. Said Justice Jackson for the Court in the flag-
salute case of that year:

268 U.S. 652, 666 (1925).
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The test of legislation which collides with the Fourteenth Amendment, because it
also collides with the principles of the First, is much more definite than the test
when only the Fourteenth is involved. Much of the vagueness of the due process
clause disappears when the specific prohibitions of the First become its standard.3

Having in this fashion read the detailed prohibitions of the first amend
ment into the fourteenth, the Court in 1945, in Thomas v. Collins,4 used
directly the first amendment, where the language of the prohibition is
that "Congress shall make no law," to defeat state action. This transla
tion of the first amendment into a set of restrictions on the states came

in that period in the 1940's when the judicial movement toward protec
tion of liberty was at its extreme.

2. The doctrine that freedom of speech and other first-amendment
freedoms had a preferred position in our constitutional system and that

legislation restricting them had less support from the presumption of

constitutionality than legislation not touching the Bill of Rights was first

suggested in a footnote to a case decided in 1938.5 It found its way into
the texts of later decisions and was reiterated again and again.6 It stood
as notice to legislatures that legislation restricting communication would
have to have sound justification in the public welfare if it was to be

upheld. Yet the doctrine was vulnerable on at least two counts. First,
it was possible to claim virtue by paying lip service to the doctrine
while at the same time finding grounds for upholding restrictive legis
lation.7 Secondly, its implications seemed to some members of the Court

a distortion of the Constitution. Justice Frankfurter noted that the

phrase, "the preferred position of freedom of speech," had crept un

critically into some recent opinions of the Court. He added:

I deem it a mischievous phrase, if it carries the thought, which it may subtly imply,
that any law touching communication is infected with presumptive invalidity. ... I
say the phrase is mischievous because it radiates a constitutional doctrine without

avowing it.8

The Frankfurter attack came toward the end of the 1940's when the

"cold war" was bringing a change in political atmosphere and when the

Court was about to lose two of its most liberal members.9 Since that

time not much has been heard of the doctrine. The positions of recently
3 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 639 (1943).
4 323 U.S. 516 (1945).
5 United States v. Carolene Products Co., 304 U.S. 144, 152 (1938).
6 For summary see Kovacs v. Cooper, 336 U.S. 77, 90-96 (1949).
7 Id. at 87-89.
8 Id. at 90.
9 Justices Murphy and Rutledge.
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appointed justices have not yet been denned. It may be that personal
rights must now take their place along with other rights under the Con
stitution without claim to special preference.

3. The treatment of the concept of due process as a somewhat fluid
restriction on government to be measured by community sentiment has
a long history. In 1934 Justice Cardozo referred to its invocation when
a restriction "offends some principle of justice so rooted in the tradi
tions and conscience of our people as to be ranked as fundamental."10
In 1938 he intimated that the restriction of due process would be in
voked by "a practice repugnant to the conscience of mankind,"11 and
that those protections would be afforded which were "implicit in the

concept of ordered liberty."12 Justice Frankfurter, the most expan
sive of the justices on this subject, referred in 1947 to "that consensus
of society's opinion which, for purposes of due process, is the standard

enjoined by the Constitution."13
In a later case, Adamson v. California, Justice Black challenged the

Frankfurter conception of due process as implying
that this Court is endowed by the Constitution with boundless power under "natural
law" periodically to expand and contract constitutional standards to conform to the
Court's conception of what at a particular time constitutes "civilized decency" and
"fundamental liberty and justice."14
Frankfurter preferred "natural law" to the device proposed by Justice
Black, discussed below, and further explained the guaranty of due

process.
Judicial review of that guaranty of the Fourteenth Amendment inescapably imposes
upon this Court an exercise of judgment upon the whole course of the proceedings
in order to ascertain whether they offend those canons of decency and fairness which
express the notions of justice of English-speaking peoples even toward those charged
with the most heinous offenses. Those standards of justice are not authoritatively
formulated anywhere as though they were prescriptions in a pharmacopoeia. But
neither does the application of the Due Process Clause imply that judges are wholly
at large. The judicial judgment in applying the Due Process Clause must move

within the limits of accepted notions of justice and is not to be based upon the
idiosyncracies of a merely personal judgment.15
As if replying to continuing accusations of using due process to ex-

10 Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).
11 Palko v. Connecticut, 302 U.S. 319, 323 (1937).
12 Id. at 325.
13 Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 471 (1947).
14 332 U.S. 46, 69 (1947). The Frankfurter argument in this self-incrimination case

rested back on Twining v. New Jersey, 211 U.S. 78 (1908).
15 332 U.S. at 67-68.
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press his personal predilections, Justice Frankfurter in the following
year in Haley v. Ohio noted that justices must be humble in interpret
ing the concept and that "humility in this context means an alert self-
scrutiny so as to avoid infusing into the vagueness of a Constitutional
command one's merely private notions."16 He felt sure that he could
achieve such humility. Having achieved that humility, how was the con

tent of due process to be determined?

The answer, as has already been intimated, depends on an evaluation of psycho
logical factors, or, more accurately stated, upon the pervasive feeling of society
regarding such psychological factors. Unfortunately, we cannot draw upon any for
mulated expression of the existence of such feeling. Nor are there available experts
on such matters to guide the judicial judgment. Our Constitutional system makes
it the Court's duty to interpret those feelings of society to which the Due Process
Clause gives legal protection. Because of their inherent vagueness the tests by
which we are to be guided are most unsatisfactory, but such as they are we must

apply them.17

The indefiniteness of the Frankfurter standard for measurement of
"the pervasive feeling of society" can be illustrated as follows. Speak
ing for the Court, he found that it did not prevent Colorado from con

victing an abortionist by means of evidence taken from his office without
a warrant.18 Three justices dissented. Speaking for the Court in the
so-called "stomach-pump" case, he declared that securing evidence of

illegal possession of morphine by compelling a prisoner to vomit up cap
sules swallowed was "conduct that shocks the conscience" and that due

process did not permit California to use such evidence to obtain a con

viction.19 Two concurring justices insisted that the case should be de
cided on other grounds. Dissenting in another case in which the justices
divided so many ways that there was no opinion of the Court, he con

tended that due process prevented California from using auditory evi

dence against a gambler whose house had been illegally entered and
wired so that every sound could be picked up, remarking that "a sturdy,
self respecting democratic community should not put up with lawless

police and prosecutors."20
4. Justice Black was bitterly scornful of this approach to determina

tion of the content of due process. He deemed it a resort to natural-

law reasoning to permit justices to give to due process such content as

16 Haley v. Ohio, 332 U.S. S96, 602 (1948).
17 Id. at 60S.
" Wolf v. Colorado, 338 U.S. 25 (1949).
l� Rochin v. California, 342 U.S. 165 (1952).
20 Irvine v. California, 347 U.S. 128, 149 (1954).
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they saw fit in individual cases. He contended that the natural-law for
mula "should be abandoned as an unconstitutional excrescence on our

Constitution," adding that

I believe that formula to be itself a violation of our Constitution, in that it subtly
conveys to courts, at the expense of legislatures, ultimate power over public poli
cies in fields where no specific provision of the Constitution limits legislative power.21

To escape this illegitimate allocation of discretion to the judiciary, Jus
tice Black would restrict the due-process concept to a narrower mean

ing. That does not mean, however, that he would deny the civil-rights
protections now given by due process against state action. In the
Adamson case he presented an accumulation of historical data to show
that the framers of the fourteenth amendment intended that amendment,
not merely in its due-process clause but in its operations as a whole, to
impose upon the states the specific restrictions which were imposed on

the federal government by the first eight�or the first ten�amendments
which are called the Bill of Rights. He contended, for example, that a
state was forbidden to compel a person to be a witness against himself,
not because the fourteenth amendment contained a due-process clause
but because the fifth amendment protected against compulsory self-
incrimination in the federal government and the fourteenth amendment
made that provision applicable to the states. His strategy was to limit
the discretion of the judiciary and enforce upon it the rigidity of the
Bill of Rights. Justice Frankfurter, in a concurring opinion setting
forth his own doctrine of due process, was convinced that Justice Black
did not mean all that he seemed to say22�that absolutely all restric
tions enforced against the federal government, such as indictment by
grand jury which has not been enforced against the states, should now

be a rigid requirement. If the Court was to apply the Bill of Rights
not absolutely but selectively, Frankfurter thought his own intellec

tually disciplined use of due process a more exact standard for meas

urement of state conduct.

Justice Black did not further elaborate or clarify his position. He
had three other justices with him in the five-to-four decision in the
Adamson case but he lost two of his followers in the deaths of Justices
Murphy and Rutledge. Since that time, only Justice Douglas has re

mained to aid in the defense of what appears to be a definitely lost

argument. Even Black and Douglas differ as to when the argument is

21 332 TJ.S. at 75.
22 Id. at 65.
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relevant to the protection of accused persons, thereby leaving the posi
tion still further fragmentized.23

5. Our fifth and last category, resort to "psychological knowledge"
as a basis for determining the scope of constitutional right, is but a
variant of the already discussed concept of the fluidity of due process.
It differs but little from the holdings during the depression in determining
the restrictive scope of the contract clause,24 or the power of Congress
to spend for the general welfare in promotion of social security,25 or the
scope of a state's power in the face of the commerce clause to erect bar
riers at its borders against the inflow of indigents.26 The most signifi
cant recent instance was the interpretation of the equal protection and
due process clauses in the Segregation Cases. There the Court said that,
as to education, the history of the adoption of the fourteenth amend
ment threw little light on the subject, since in bi-racial areas white chil
dren were then educated primarily in private schools and colored
children were educated not at all. Relying on current "psychological
knowledge" of the effect of segregation on the minority race, the Court
concluded that

in the field of public education the doctrine of "separate but equal" has no place.
Separate educational facilities are inherently unequal. Therefore, we hold that the
plaintiffs and others similarly situated for whom the actions have been brought are,
by reason of the segregation complained of, deprived of the equal protection of the
laws guaranteed by the Fourteenth Amendment.27

Noting that "classifications based solely upon race must be scrutinized
with particular care, since they are contrary to our traditions and hence

constitutionally suspect,"28 the Court also held "that racial segregation
in the public schools of the District of Columbia is a denial of the due

process of law guaranteed by the Fifth Amendment to the Constitu
tion."29
The absence of concurring and dissenting opinions in the two Segre

gation Cases minimized criticism of the doctrine used in arriving at the

decision, but people hostile to the Court's position have cast aspersions
on the Court's strategy by condemning its resort to psychology and so-

23 See Wolf v. Colorado, 338 U.S. 25 (1949).
24 See Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934).
25 See Helvering v. Davis, 301 U.S. 619 (1937).
26 See Edwards v. California, 314 U.S. 160 (1941).
27 Brown v. Board of Educ, 347 U.S. 483, 495 (1954).
28 Boiling v. Sharpe, 347 U.S. 497, 499 (1954).
29 Id. at 500.
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ciology as substitutes for purely legal reasoning in the determination of
constitutional rights.
These several approaches to the determination of constitutionality in

the civil-liberties field mark earnest judicial effort to devise methods of

preserving the essence of liberty without devitalizing powers of govern
ment that need to be exercised in the public interest. They represent
the perennial search for appropriate methods for drawing the line be
tween liberty and authority, not merely abstractly but in complex and
concrete situations. Some of them show individual justices or groups
of justices operating at their very best in the performance of their ju
dicial task. All, or almost all of them, are worthy of respect. Yet in

spite of this fact, and probably for diverse reasons, the obviousness of
the stratagems, promoted in part by publicized differences among the

justices, leaves the observer with a sense of discomfort. We yearn to

remind the Supreme Court that "its techniques are showing." We feel
that reason and intuition and an instinct for judicial creativity ought
to result in more depth of constitutional probing than is disclosed by
current or relatively current cases.

Accepting the fundamental pragmatism of the American tradition, we
nevertheless feel a disturbing shallowness in current judicial articula
tion. We approve, and at the same time feel a sense of discomfort at,
Chief Justice Vinson's generalization that

Nothing is more certain in modern society than the principle that there are no

absolutes, that a name, a phrase, a standard has meaning only when associated with
the considerations which gave birth to the nomenclature. ... To those who would
paralyze our Government in the face of impending threat by encasing it in a seman

tic straightjacket we must reply that all concepts are relative.30

Granting that all constitutional concepts are relative, we nevertheless
can seek their interpretation to the full depth of their legal and
philosophical content. The doctrinal struggles of the Court in the areas

of relativity leave some of us only moderately logical laymen with the
conviction that although things relative cannot be absolute they ought
to be seen as a bit more nearly absolute than they appear in the light
of current judicial handling. For example, we sense possibly necessary
but nevertheless glaringly obvious expediency in the determination of
such matters as the scope of the right of conscientious objectors to
know the nature and source of informatioin resorted to in denial of
their claims.31 We are concerned about the depth or lack of depth in

30 Dennis v. United States, 341 U.S. 494, 508 (1951).
31 See for example Gonzales v. United States, 348 U.S. 407 (1955) for cases cited.
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search for principles for appraisal of procedures affecting the right to
government employment and in review of loyalty hearings. But beyond
the particular questions to be decided, we are concerned about the in
ability of the Court, standing together as a group of relatively anony
mous individuals, to speak and to be accepted as the constitutional con
science of the American people. We are concerned that, for all the
power it possesses, for all its equipment for giving us a distillation of
constitutional wisdom which might reflect the deeper if as yet unarticu-
lated sentiments of the people, it has sounded during much of the past
two decades very much as if it were merely one of the many largely
undifferentiated political bodies operating in the national capital.32
For all that, however, we cannot assume that the Supreme Court is

exclusively at fault. If the Court must guide the people in their consti
tutional thinking, in terms which the people, hearing them, will recognize
as their own, the people must also provide guidance for the Court. They
must provide the body of sentiment from the depths of which the Court
will draw its enunciations of principle. They must provide the substance
of corporate morality, and not merely the froth of competing current

desires. The authentic ring of constitutional profundity can be heard

only if judicial tones awaken corresponding vibration in popular senti
ment. The state of the public mind in recent years has not been such
as to echo back and enrich the content of such wisdom as our judges
are able to express. Resort to nominal pragmatism drifting too often
into mere expediency and opportunism tends to leave us emotionally
sound-proofed and deadened to the beat of articulated principle. It

may well be, as suggested recently by Walter Lippmann, that our prime
difficulty is lack of current commitment to the essence of the "public
philosophy," to the "tradition of civility," which formerly underlay our

institutions.33 Our predicament may lie in our inability or unwillingness
to feel the dynamics of great universals, the vital essence, perhaps, of
liberty, equality, and brotherhood. Perhaps our prolonged preoccupa
tion with property, not in essence, where preoccupation may be fully jus
tified, but in terms of procedural concepts such as due process with its

merely technical implementation, has stood in the way of continuous
revitalization of our feelings about fundamentals. It may be that what
ever our commitment to the "freedoms of"�communication and wor

ship�and the "freedoms from"�want and fear�we need more fully
32 For further discussion see the author's "The Supreme Court�Need for Re-Evalua

tion," 40 Va. L. Rev. 837 (19S4).
33 See Walter Lippmann, The Public Philosophy (19SS).
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to develop our thinking about "freedoms for." It may well be that if

our thinking about freedom is to recover its vitality, and if incidentally
it is to provide adequate judicial guidance, it must be used directly in

promotion of the ends and aims of our living, with continuous reprocess

ing of our thoughts and feelings about such ends and aims.

Supreme Court justices, as noted above, are not to be looked upon as

professional or systematic theorists. They merely make use of theory
in the performance of their judicial tasks. Their need for adequate the
oretical equipment offers creative opportunity for men who are profes
sional theorists, although the nature of the opportunity, or the theorist's

conception of it, will depend somewhat on his conception of his func
tion. For the Supreme Court, it is here assumed that conceptions of

theory as well as of law will have potency only as they derive from
the people governed under our constitutional system. Professional the

orists, on the other hand, may regard themselves variously as midwives
of ethical judgments developing in popular thought, or merely as histori
ans of that development, or as receivers of revelations from an intel
lectual or mystical "On High" for imparting to the people or to the
elect among them. In any event, the ultimate impact which theorists
make on the judiciary will be conditioned by the impact which they
make on the people, from whom emanate the dynamics of the govern
ing process.
In any event, this much seems clear. The people as well as the judges

have failed adequately to exercise their reciprocal responsibility. When
on occasion the Supreme Court attempts deeper philosophical and re

ligious statement, as in Zorach v. Clauson in connection with the re

ligious base of our institutions,34 or when it examines psychologically
the roots of our tradition as to racial discrimination as in the Segrega-

3i "We are a religious people whose institutions presuppose a Supreme Being. We
guarantee the freedom to worship as one chooses. We make room for as wide a variety
of beliefs and creeds as the spiritual needs of man deem necessary. We sponsor an atti
tude on the part of government that shows no partiality to any one group and that lets
each flourish according to the zeal of its adherents and the appeal of its dogma. When
the state encourages religious instruction or cooperates with religious authorities by ad
justing the schedule of public events to sectarian needs, it follows the best of our tradi
tions. For it then respects the religious nature of our people and accommodates the public
service to their spiritual needs. To hold that it may not would be to find the Consti
tution a requirement that the government show a callous indifference to religious groups.
That would be preferring those who believe in no religion over those who do believe."
343 U.S. 306, 313-14 (1952).
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Hon Cases,35 or when in diverse cases Justice Frankfurter offers profound
if highly personalized analyses of the judicial process,36 we get too little
from our people, whether the educated or the uninformed, that amplify
ing response which is necessary if body and substance are to be given
to judicial utterance. If the Supreme Court is to provide great organ
tones of constitutional interpretation, the minds and spirits of great
people, of men and women of high principle who think on the basis of
disciplined and informed emotions and with penetrating insight, must

provide the auditorium. Only by both judicial and popular operation
in great dimension can we adequately deal with the issues of liberty and
authority that our country faces today.

SOME NEW FEATURES IN THE CONSULAR INSTITUTION

Luke T. Lee*

Along with many other institutions, consular representation has been

greatly affected by the many political, social, and economic changes
caused by the Second World War and the ensuing cold war. Though
often unnoticed, the modifications of the consular institution have sig
nificance in that they reflect the intensity and new character of interna
tional struggles during this period. This Article is a discussion of those
consular functions and privileges which have in recent years undergone
far-reaching changes, whether of an evolutionary or revolutionary na

ture.1 It is written in the hope that it may be of use in the event that
consular law should be codified internationally, as was suggested in 1949
in a memorandum of the Secretary-General of the United Nations to

that body's General Assembly in which it was stated, "... that, in view

35 See Brown v. Board of Educ, 347 U.S. 483 , 49S (1954) ; Boiling v. Sharpe, 347 U.S.

497, 499 (1954).
36 See Adamson v. California, 332 U.S. 46 (1947) ; Haley v. Ohio, 332 U.S. 596 (1948) ;

Solesbee v. Balkcom, 339 U.S. 9 (1950).

* Assistant Professor of History and Government, The St. Lawrence University; con

currently, Special Consultant for Harvard Law School-Israel Cooperative Research for

Israel's Legal Development. A.B., St. John's University, 1944; M.A., Columbia University,
1947; Ph.D., Fletcher School of Law and Diplomacy, 1954.

1 For a detailed study of the consular institution prior to 1932, see The Legal Position
and Functions of Consuls, 26 Am. J. Intl L. (Supp.) 189 (1932). For the development
since 1932, see Lee, The Development of the Consular Institution (unpublished thesis

in Fletcher School of Law and Diplomacy 1954).
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of the continual expansion of international trade, the legal position and
functions of consuls should be regulated on as universal a basis as pos
sible."2 The following areas have witnessed significant changes in recent

years.
I. Cultural Functions

It can be recalled that during the Second World War, as a means of

promoting mutual understanding with the Allied and neutral powers, the
United States established numerous Offices of War Information in many
parts of the world, which were later reorganized into the United States
Information Service. Similar offices were established by other major
powers in important foreign cities. At the end of the war the USIS
was given continued existence and even expanded into enemy countries
and territories formerly under enemy occupation and for the purpose of

promoting better understanding between countries in time of peace. This
service was given increasing emphasis in direct proportion to the mount

ing tension created as a result of the East-West conflict. The legal
status of the USIS, however, remained uncertain, because of its tem

porary wartime nature. The unratified United States-United Kingdom
Consular Convention of 1949,3 therefore, conferred upon consuls the
authority to further "artistic, scientific, professional and educational in
terests of the sending state,"4 and thus gave to consuls the authority to

perform functions similar to those of the USIS. While the United States
failed to ratify the Convention of 1949, consular treaties concluded since
1950 to which either the United States or the United Kingdom is a party
have invariably included an article which permits a consul of each sig
natory to further these interests within his consular district.5
A difficulty has arisen in distinguishing legitimate cultural and pub

licity activities from "subversive" propaganda activities. The lack of a
precise definition of these cultural functions could easily invite abuse of

2 Lie, Survey of International Law in Relation to the Work of Codification of the
International Law Commission 54-6 (1949).

3 Consular Convention With the United Kingdom, Feb. 16, 1949, U.S. Congress, Sen
ate, 81st Cong., 2d Sess., Executive A.

4 Id. at art. 17(f).
5 Consular Convention With Ireland, May 1, 19SO, art. 17(f), T.I.A.S. No. 2984;

Consular Convention With the United Kingdom, June 6, 1951, art. 17(f), [1952] 3 U.S.
Treaties & Other Int'l Agreements 3440, T.I.A.S. No. 2494; Consular Convention Between
the United Kingdom and Norway, Feb. 22, 1951, art. 20; Consular Convention Between
the United Kingdom and France, Dec. 31, 1951, art. 28; Consular Convention Between
the United Kingdom and Sweden, March 14, 1952, art. 20.
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this privilege and serve as a legal subterfuge for countries to disseminate
propaganda against domestic institutions.6
The Italian-American controversy over the interpretation of a proper

consular function in February 1935 exemplifies the latter difficulty.7
The Department of State informed the Italian Ambassador that there
were reports to the effect that certain Italian consuls were engaging in
the dissemination of Fascist propaganda, and that one of them had
aroused such resentment that "it would appear that he is no longer in a

position to perform effectively his proper functions as a Consul."8 To
the informal suggestion that the consul be transferred to some other
country, the Italian Government replied that steps looking to the trans
fer of the consul had been undertaken before the suggestion of the
Department of State. The Department of State also suggested the
transfer of Italian professors who were attached to Italian consulates
in certain cities in the capacity of clerks but who also engaged in the
importation and free distribution of public and parochial school text
books. These books were not considered appropriate for use in the
education of American children. The Italian Ambassador replied that
the function of these individuals was the promotion of cultural relations
between Italy and American citizens of Italian descent and was there
fore legitimate.9 The Department, while admitting that the difference
between the legitimate promotion of cultural relations and "propaganda"
was often indistinct, stated:
It is at least open to serious question whether the activities of the schoolteacher
Vice Consuls including the distribution of textbooks fall within the bounds of normal
consular functions. Our authorities feel that they do not. But without pressing this
point at the moment, I should point out that these schoolteacher Vice Consuls are

protected by recognized privileges and immunities which not only enshroud their
work in a certain mystery but link them directly to the Italian central government
in a type of activity which it is not felt should be pursued by that central govern
ment in this country. So long as these practices continue the danger of arousing
adverse sentiment in this country will persist.10
The Department of State concluded that the danger would be very much
reduced "if cultural activities were carried on by some non-official or-

6 A situation which former Secretary of State Cordell Hull denounced in his speech
to the Meeting of Ministers of Foreign Affairs in Havana on July 22, 1940. Stowell,
The Habana Conference and Inter-American Cooperation, 31 Am. J. Intl L. 127-28

(1941); 3 Dep't State Bull. 42 (1940).
7 Hackworth, 4 Digest of International Law 874-7S (1942).
8 2 Foreign Relations of the United States, Diplomatic Papers 193S, S44 (193S).
� Id. at SSI.
10 Id. at S49.
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ganization, whose functions were known, which enjoyed no immunities,
and whose premises were accessible to the public."11 In reply, the
Italian Government accepted the Department's point of view that the
activities complained of were beyond the normal consular functions and
that henceforth cultural activities would be entrusted to an unofficial
body.12
Undoubtedly the USIS, British Information Service, and other simi

lar offices presently employ many so-called "schoolteacher Vice Con
suls," the very type of agent which the Department of State viewed
with disfavor not so long ago.

II. Aircraft

The Italian-Latvian Consular Convention of 193 2 13 extended the con

sular functions with respect to shipping to air navigation "as far as pos
sible."1* This was followed by the Czechoslovak-Soviet Consular Con
vention of 193 5 13 which granted to consuls the special right to assist
aircraft of their national registry. Article 18 reads:

Consuls, in so far as authorized to do so by the laws of their country and the
laws of the country in which they reside, shall have the right to give all necessary
assistance to aircraft of their country which may be in the territory of the other
country.16
The rapid development of air transportation has prompted the United

States to consider the inclusion of provisions relating to aircraft and
personnel into recent consular conventions and regulations. Indeed, the
United States' position is to confer upon consuls as much power over

aircraft as over vessels. This is evidenced by article 28(4) of the United
States-Irish Consular Convention of 1950, which reads:
The provisions of this Convention with regard to shipping shall apply mutatis

mutandis to aviation except where inconsistent with aviation practice or the terms
of any international agreement relating to aviation to which either of the High Con
tracting Parties is or may become a party.17
The United States' position, however, has not met with ready accep-
11 Ibid.
12 Id. at 550.
13 Consular Convention Between Italy and Latvia, May 11, 1932, ISO League of Na

tions Treaty Series, No. 34S0.
14 Id. at art. 32.
15 Consular Convention Between Czechoslovakia and Union of Soviet Socialist Repub

lics, Nov. 16, 193S, 169 League of Nations Treaty Series, No. 3918.
16 Id. at art. 18.
17 Consular Convention With Ireland, May 1, 1950, art. 28(4), T.I.A.S. No. 2984.
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tance primarily because of the fact that the Chicago Convention18 and
the establishment of the International Civil Aviation Organization in
Montreal, Canada,19 have been considered by many countries as ade

quate for the purpose. This may account for the fact that one looks
in vain for any such provisions in consular treaties to which the United

Kingdom is a party.
Among the multifarious duties of an American consul is the examina

tion of the following documents which an aircraft departing for the
United States is to carry:
1) The aircraft's journey log book to a quarantine officer.

2) The aircraft commander's entry declaration setting forth the identification marks
of the aircraft, the name and address of the owner, the name of the aircraft
commander, the place and date of arrival, the place and date of last departure
from a place outside the United States, an immigration list in English of all
aliens employed in any capacity on board the aircraft at the time of arrival;
... an immigration list of all passengers, a customs inward manifest, a state
ment that the information submitted is correct and complete, and a notice that
the journey log book will contain statements prescribed by the health require
ments of the United States.20

III. Estate and Representative Functions

The grouping of consular estate and representative functions under
one head is necessitated by the fact that often the two functions are

inseparable. It can be safely stated that a substantial amount of con
sular representative functions relates to estate matters, and a consul's

duty in estate matters invariably leads to his representing the persons
beneficially interested in the estate of the deceased.
There are two schools of thought with respect to consular represen

tative functions. The first holds that even in the absence of applicable
treaty provisions, consuls, by virtue of their office, have the right to
represent their nationals in estate and other matters, if the latter have
not taken steps to be represented otherwise. In the case of In re A.M.21
the Greek Tribunal in Piraeus held that a foreign accused was entitled
to the assistance of his consul abroad during the litigation in court.

It further noted that this practice is recognized by nearly all conven

tions between civilized states subject only to the procedural require
ments of the lex fori.

18 Final Act and Related Documents, International Civil Aviation Conference, Chicago,
Dec. 7, 1944, U.S. Dep't of State Pub. No. 2282, Conference Series C4.

19 International Civil Aviation Organization, What is I.C.A.O.? (1947).
20 U.S. Foreign Service Regulations � XVII-3, note 1(c) (May 1946).
2i Annual Dig., 389 (1933-34).
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Even before the peace treaty between the United States and Italy
was signed, the right of Italian consuls to represent their nationals bene

ficially interested in property was recognized by a New Jersey court in
Zolezzi v. Tarantola22 as inherent in the office of consuls. The Italian
Consul General in New York appeared on behalf of a nonresident de
fendant in a dispute regarding the partition of certain lands left by
Tarantola, who died intestate in 1945. The right of the Italian Consul
General to appear was challenged on the ground that there was no

treaty between Italy and the United States granting this right. The

court, noting that the Italian Consul General acted under the exequatur
of the United States Government, stated:
assuredly, the mission of the consul is to guard and protect the rights and interest
of the individuals of his nation. Such a commission cannot be performed diligently
and efficaciously if the consul is denied the privilege of assisting or defending the
rights of his nationals in our State and Federal Courts by virtue of his recognized
official assignment.23
The Court concluded that, even
in the absence of specific authorization to act as the personal agent of his national,
and in the absence of a treaty, a consul duly recognized by our Government has
under the principle of international law the authority and privilege to represent his
fellow countrymen in the Court of Chancery of our State.24

The second school of thought maintains that such consular estate
and representative functions as are performed owe their existence en

tirely to treaty provisions. Of these treaty provisions there are two
categories: (1) unrestricted; .(2) restricted by a clause such as "so far
as the laws of the receiving country permit."
An example of the unrestricted type is the United States-Costa Rican

Consular Convention of 1948,23 which accords a consul the right to rep-
22 138 N.J. Eq. 579, 49 A.2d 482 (Ch. 1946). See also Gernon v. Cochran, 10 Fed.

Cas. 264, No. 5368 (D.S.C. 1804) ; Robson v. The Huntress, 20 Fed. Cas. 1060, No 11971
(C.C.E.D. Pa. 1851).
23 138 N.J. Eq. at 580-81, 49 A.2d at 483.
24 Ibid.
25 Consular Convention With Costa Rica, Jan. 12, 1948, [1950] 1 U.S. Treaties &

Other Int'l Agreements 247, T.I.A.S. No. 2045. See similar provisions in Consular Con
vention With Belgium, March 9, 1880, art. 15, 21 Stat. 783; Treaty of Friendship, Com
merce, and Consular Rights With Poland, June 15, 1931, art. 24, 48 Stat. 1530; Consular
Convention Between Italy and Latvia, May 11, 1932, art. 19, 150 League of Nations
Treaty Series, No. 3450; Consular Convention Between Poland and Hungary, April 24,
1936, art. 19(1), 185 League of Nations Treaty Series, No. 4296; Consular Convention
With Ireland, May 1, 1950, art. 18, T.I.A.S. No. 2984; Consular Convention Between the
United Kingdom and Norway, Feb. 22, 1951, art. 22; Consular Convention Between the
United Kingdom and France, Dec. 31, 1951, art. 29-30.
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resent his absent national who has not taken steps to be represented
otherwise, and who is not a resident in the territory of the receiving state.
Should the interested national become legally represented in the terri
tory of the receiving state, the consul's position would be as if his pre
vious power of attorney from the national had ceased to be operative
as of the date he is informed that his national is otherwise legally rep
resented.
Court decisions rendered in cases where such unrestricted treaty pro

visions are invoked usually confer extensive representative rights upon
consuls. In the case of In the matter of Skewrys' Estate26 the New
York surrogate's court confirmed such a right as to Polish consuls by
virtue of article 24 of the United States-Polish Treaty of 1931.27 A simi
lar conclusion was reached in In re Zalewski's Estate,28 although the
lower court had maintained that the Polish Consul General could not be
entitled by his "international status" or by the terms of the United
States-Polish Treaty to exercise a right which was "personal" to the
widow.29 The court of appeals, however, gave a more liberal construc
tion to the terms of the United States-Polish Treaty, which enabled the
Polish Consul General to intervene on behalf of the said widow.
The restricted form is exemplified by the United States-German

Treaty of 1923, which provides:
In case of the death of a national of either of the High Contracting Parties with

out will or testament, in the territory of the other High Contracting Party, the con

sular officer of the State of which the deceased was a national and within whose
district the deceased made his home at the time of his death, shall, so far as the
laws of the country permit and pending the appointment of an administrator and
until letters of administration have been granted, be deemed qualified to take charge
of the property left by the decedent for preservation and protection of the same.

Such consular officer shall have the right to be appointed as administrator within the
discretion of a tribunal or other agency controlling the administration of estates

provided the laws of the place where the estate is administered so permit.30
26 181 Misc. 479, 46 N.Y.S.2d 942 (Surr. Ct. 1944).
27 Treaty of Friendship, Commerce, and Consular Rights, With Poland, June IS, 1931,

48 Stat. 1507.
2� 292 N.Y. 332, 55 N.E.2d 184 (1944).
29 In re Zalewski's Estate, 177 Misc. 384, 30 N.Y.S.2d 658 (Surr. Ct. 1941) ; 265 App.

Div. 878, 38 N.Y.S.2d 37 (2d Dep't 1942).
30 Treaty of Friendship, Commerce, and Consular Rights Between the United States

and Germany, Dec. 8, 1923, art. 24, 24 Stat. 2153, T.S. No. 725. See similar provisions
in Consular Convention Between the United States and Argentina, July 27, 1853, art. 9,
1 Malloy, Treaties, Conventions, International Acts, Protocols, and Agreements Between

the United States of America and Other Powers, 1776-1909, 20 (1910) ; Consular Con
vention Between the United States and Paraguay, Feb. 4, 1859, art. 10, 2 Malloy, op. cit.
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Where such "restricted" treaty provisions are applicable, the courts

usually give a more liberal interpretation of the local law and accord

ingly may deny the consuls the power to intervene in estate matters.31
The emphasis on local law governing estate matters in the absence of

explicit treaty provisions is present also in the American,32 British,33
and Canadian34 consular instructions.
Adherents of the second school, viz., consular estate and representa

tive functions are based solely on treaty provisions, may cite an Argen
tine case, In re Del Valle Inclan,35 for support. In that case an Argentine
court held that, in the absence of a treaty, consuls lacked power to rep
resent their nationals before the courts, unless such power was conferred

by the legislation of the receiving state.
With respect to consular intervention in estate matters a significant

development in recent years is the change in the governing criterion
from the nationality of the deceased to the nationality of the beneficially
interested. Mr. R. S. B. Best in his article, "Anglo-American Consular
Convention of 1949,"36 termed the unratified convention of 1949 "revolu

tionary" in the history of the consular institution for introducing this
change.37
supra at 1364; Treaty of Friendship, Commerce, and Consular Rights Between the United
States and Finland, Feb. 13, 1934, art. 26, 49 Stat. 2659, 152 League of Nations Treaty
Series, No. 3484.

31 See Rocca v. Thompson, 223 U.S. 317 (1912) ; Estate of Chio, 157 Cal. 552, 108
Pac. 516 (1910) ; Schneider v. Hawkins, 179 Md. 21, 16 A.2d 861 (1940) ; Austro-Hun-
garian Consul v. Westphal, 120 Minn. 122, 139 N.W. 300 (1912) ; Hamilton v. Erie R.R.
Co., 219 N.Y. 343, 114 N.E. 399 (1916); Matter of D'Adamo, 212 N.Y. 214, 106 N.E.
81 (1914); In re Hansen's Estate, 155 Misc. 712, 281 N.Y. Supp. 617 (Surr. Ct. 1935).
For a lucid discussion on the first case, see Coudert, Rights of Consular Officers to Letters
of Administration under Treaties With Foreign Nations, 13 Colum. L. Rev. 181 (1913).

32 U.S. Foreign Service Regulations � XIII-12 (April 1945) ; also 2 U.S. Foreign Serv
ice Manual, � 444.12(b) (1949).

33 United Kingdom, General Instructions to Her Majesty's Consular Officers, � XXI-1
(1949).

34 Canada, Instructions for the Guidance for Officers Performing Consular Duties,
XXII-01 (1950).

35 In re Maria Beatrix Del Valle Inclan, Argentine, Sup. Ct., Aug. 13, 1941, 190 Fallos
353, 75 Jurisprudencia Argentina 558, 24 La Ley 583, 3 Rev. Arg. de Der. Int. (2d Serie)
387, Annual Digest (1941-42), p. 391.

36 Best, Anglo-American Consular Convention of 1949, 25 British Year Book of Inter
national Law, 280-95 (1948).

37 Actually, contrary to Mr. Best's belief that the abortive United States-United King
dom Convention of 1949 was the first convention of this kind, we find similar provisions
existing in some earlier treaties. Thus, art. 23 of the Italian-Latvian Consular Conven
tion of 1932 reads in part: "A consular official may take no further action as soon as it



414 The Georgetown Law Journal [Vol. 44: p. 395

The reason for this change of basis in consular intervention in estate
matters is that a consul may well have cause to be concerned with the
property of persons, whatever their nationality, who die within his con

sular district and in whose property a national of the consul's state is
interested. The basis for consular action, accordingly, should not be
the nationality of the deceased, but the nationality of the persons bene
ficially interested in the deceased person's estate. Although the United
States-United Kingdom Convention of 1949 was not ratified, subsequent
treaties to which either the United States or the United Kingdom is a

party have retained nationality of the beneficiary as a basis for consular
intervention in estate matters.38 Recent consular instructions of many
countries have adopted similar provisions.39
The failure of the United States to ratify the United States-United

Kingdom Consular Convention of 1949 and the conclusion, instead, of
the United States-United Kingdom Consular Convention of 195 140 sug
gests perhaps that a clear distinction was drawn between the adminis
trative and representative functions of consuls in estate matters. Earlier
treaties had made no such conscious distinction. The unratified Con
vention of 1949 contained an article conferring upon American and Brit
ish consuls broad representative and administrative functions in con

nection with estate matters.41 This article became a subject of contro
versy which threatened to block the approval of the Convention by
has been ascertained that there are no persons entitled of the nationality of the State
which has appointed him or that all the heirs are present or represented." Article 24

further states that the provisions of art. 23 will apply in cases where nationals of the

sending state have an interest in a succession opened in the territory of the receiving state,
whatever the nationality of the deceased may be. Consular Convention Between Italy and

Latvia, May 11, 1932, art. 23-4, ISO League of Nations Treaty Series, No. 34S0. Similar

provisions are found in the Consular Convention with Costa Rica, Jan. 12, 1948, art.

9(b), [19S0] 1 U.S. Treaties & Other Int'l Agreements 247, T.I.A.S. No. 2045.
38 Consular Convention With Ireland, May 1, 1950, art. 18, T.I.A.S. No. 2984; Con

sular Convention Between the United Kingdom and Norway, Feb. 22, 1951, art. 22(2);
Consular Convention Between the United Kingdom and France, Dec. 31, 1951, art. 27(2);
Consular Convention Between the United Kingdom and Sweden, March 19, 1952,
art. 22(2).

39 See United Kingdom, General Instructions to Her Majesty's Consular Officers,
c. XXI-ii(c), (d) (1949); Canada, Instructions for the Guidance of Officers Performing
Consular Duties, c. XXII-02(a) (1950), and title of c. XXII, Protection of Estates of
Deceased Persons and Property Left to Nationals.

40 Consular Convention With the United Kingdom, June 6, 1951, [1952] 3 U.S. Treaties

& Other Int'l Agreements 3440, T.I.A.S. No. 2494.
�*i Consular Convention With the United Kingdom, Feb. 16, 1949, art. 18, U.S. Con

gress, Senate, 81st Cong., 2d Sess., Executive A.
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the United States Senate.42 It can readily be seen that the presence of
this article might have caused American lawyers to fear that foreign
consuls would compete with them in the field of administration of
estates.
The result was the negotiation and ratification of the United States-

United Kingdom Consular Convention of 1951, which contains a much
watered-down article 18. It confers upon a consul merely the right to
receive, for transmission to a national of the sending state who is not resident in
the territory, from a court, agency, or person, money or property to which such na

tional is entitled as a consequence of the death of any person.43

Thus, the role of consuls in estate functions would have been reduced
to that of a transmitting or forwarding agency but for the fact that arti
cle III of the United States-United Kingdom Convention of 189944 was

permitted to remain in force. While conferring upon consuls "the right
to appear personally or by delegate in all proceedings on behalf of
the absent heirs or creditors, until they are otherwise represented,"45
this article made no mention of the consular right to administer estates
of deceased nationals. Because of its belief that the interests of its na

tionals would be served best by conferring extensive estate and repre
sentative power upon consuls, the British Government has retained pro
visions similar to article 18 of the abortive 1949 draft treaty in its
consular treaties with Norway,46 France,47 and Sweden.48 Because of

divergent British and American attitudes it is difficult to estimate what
the future holds for this innovation in consular rights.

IV. Inviolability of Consular Premises

The inviolability of consular premises, although generally respected,
has not been acknowledged as regularly in international practice as the

42 See Report of the Special Committee on Proposed Consular Conventions With the
United Kingdom and the Irish Republic, by George A. Finch (Chairman), Henry F. Butler,
and Harry LeRoy Jones, in Section of International and Comparative Law, Proceed
ings (1951), American Bar Association, Chicago, pp. 88-89.
43 Consular Convention With the United Kingdom, June 6, 1951, art. 18, [1952]

3 U.S. Treaties & Other Int'l Agreements 3441, T.I.A.S. No. 2494.
44 1 Malloy, Treaties, Conventions, International Acts, Protocols, and Agreements Be

tween the United States of America and Other Powers, 1776-1909, 775 (1910).
� Ibid.
46 Consular Convention Between the United Kingdom and Norway, Feb. 22, 1951,

art. 22.
47 Consular Convention Between the United Kingdom and France, Dec. 31, 1951,

art. 29-30.
48 Consular Convention Between the United Kingdom and Sweden, March 14, 1952,

art. 22.
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inviolability of consular archives. Italy, for example, confers no im
munity whatsoever upon foreign consular offices.49 On the other hand,
some treaties grant absolute immunity to premises in which consular
business is conducted. The United States-Costa Rican Consular Con
vention of 1948,50 for instance, provides: "The quarters where consular
business is conducted . . . shall at all times be inviolable, and under no

pretext shall any of the authorities of the receiving state make any
examination or seizure of papers or other property in such quar
ters . . . ."51

Midway between these two extreme views is the position taken by the
Harvard Research Draft, which states:

A receiving state shall prevent the invasion of a consular office by its agents of
any character, provided such office is used solely for consular purposes; and shall
furnish special protection to such office and the property used in connection there
with when necessary to defend them from attacks directed against them because of
their official character.52

The clause, "provided such office is used solely for consular purposes,"
may be taken to mean that in the event that the receiving state has cause

to believe that the consulate is not used "solely" for consular purposes,
the invasion of the consulate may be in order. In line with this reason

ing, the Polish-Hungarian and Polish-Bulgarian Consular Conventions,63
while granting immunity for consular premises, permit the entry of

police into the consulates "for the purpose of arresting a person charged
with an offence graded as a crime or delict,"54 or "with an offence

punishable with a penalty involving loss of liberty the maximum form
of which is at least one year, or some more serious penalty."55 However,

49 Sereni, The Italian Conception of International Law 335 (1943).
60 Consular Convention With Costa Rica, Jan. 12, 1948, [19S0] 1 U.S. Treaties & Other

Int'l Agreements 247, T.I.A.S. No. 204S.
51 Id. at art. 18. See also Consular Convention Between Italy and Latvia, May 11,

1932, art. 8, 150 League of Nations Treaty Series, No. 3450; Consular Convention Between

Czechoslovakia and the Union of Soviet Socialist Republics, Nov. 16, 1935, art. 7,
169 League of Nations Treaty Series, No. 3918; Consular Convention With Liberia,
Oct. 7, 1938, art. II, 54 Stat. 1752, T.S. No. 957; Consular Convention With Mexico,
Aug. 12, 1942, art. 11(1), 57 Stat. 803, T.S. No. 985; Consular Convention With the Phil

ippines, March 14, 1947, art. 11(1), 62 Stat. 1594, T.I.A.S. No. 1741.
52 26 Am. J. Int'l L. (Supp.) 326 (1932).
53 Consular Convention Between Poland and Hungary, April 24, 1936, 185 League of

Nations Treaty Series, No. 4296; Consular Convention Between Poland and Bulgaria,
Dec. 22, 1934, 159 League of Nations Treaty Series, No. 3671.

54 Id. at art. 7(1).
65 Ibid.
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"the authorities may in no case search such premises or examine or de
tain papers or other articles found therein."56
The Kasenkina incident of 1948 and resulting developments have led

to the adoption of a new and uniform policy by Great Britain and the
United States. In the dispute over the alleged kidnapping and forced

custody of Mrs. Kasenkina in the Soviet Consulate General in New

York, the Soviet Union accused the United States of a violation of
international law by, among other things, dispatching police to enter

the Soviet Consulate General in New York and there making a prelimi
nary investigation of Mrs. Kasenkina's "suicide" attempt.57 The United
States was faced with a dilemma. On the one hand, it wanted to deny
any alleged violation of international law in the dispatch of the police
by the New York authorities to enter the Soviet Consulate General.
On the other hand, it was fearful that by such a denial the Kasenkina
incident might serve as an excuse for other countries to enter American
consulates abroad. Without solving this dilemma, the Department of
State simply stated:

This Department is informed that after Mrs. Kasenkina had jumped from a window
of the Consulate General on August 42, Consul General Lomakin agreed with the
suggestion of police officers that they inspect Mrs. Kasenkina's room, as well as

the room from which she jumped. This inspection was carried out in the presence
of the Consul General. In view of the circumstances, the Department of State
considers the actions of the New York police authorities entirely proper.58
The question remaining unanswered is: If, as the Soviet Government

insisted, the Soviet Consul General Lomakin had not "agreed" with the
New York police officers' suggestion, would the police action in this in
stance have constituted a violation of international law?
The problem confronting the United States in this instance was per

haps not so much the legality or illegality of the New York police offi
cers' action, but rather the possibility that this case might become a

precedent for similar actions against American consulates by foreign
authorities having no applicable treaty provisions. The attempts to re

solve this problem finally resulted in the insertion of article 8(4) in
the United States-Irish Convention of 1950, which, in effect, preserves
the fiction of the "exterritoriality" of consular premises without tying

<*� Ibid.
57 19 Dep't State Bull. 253-55, 408 (1948) ; see also Consular Immunities: The Kasen

kina Case, 43 Am. J. Int'l L. 37, 46 (1949).
88 Note addressed by Under Secretary of State (Lovett) to the Embassy of the Soviet

Union, dated August 19, 1948, Dep't State Bull. 253 (1948).



418 The Georgetown Law Journal [Vol. 44: p. 395

the hands of the police of the receiving state in doubtful cases. This
article reads:

A consular office shall not be entered by the police or other authorities of the

receiving state, provided such office is devoted exclusively to consular business,
except with the consent of the consular officer or, if such consent is withheld or

cannot be obtained, pursuant to appropriate writ or process and with the consent
of the Secretary of State. . . . The consent of the consular officer shall be pre
sumed in the event of fire or other disaster or in the event that the authorities of
the territory have probable cause to believe that a crime of violence has been or is
being or is about to be committed in the consular office. The provisions of this
paragraph shall not apply to a consular office which is in the charge of a consular
officer who is a national of the receiving state, or who is not a national of the send
ing state.59

Thus, the consent of consuls with respect to entry into the consular

premises by the police or other authorities is "presumed" in case of
fire or other disaster, or in case the local authorities have "probable
cause to believe" that a crime of violence has occurred, is occurring, or
is about to occur in the consular office. Where a consular consent is not

present, the police or other authorities can still enter the consular

premises, but only with the permission of the Secretary of State and
with appropriate writ or process. Both the United States and the United

Kingdom have incorporated this provision in their consular treaty plans
since 1950.60

V. Communications

The right of consuls in peace time to communicate directly with
the officials of the sending state, irrespective of their location or means

of communication, is assured in many treaties and national regula
tions.61

59 Consular Convention With Ireland, May 1, 19S0, art. 8(4), T.IA.S. No. 2984.
60 See Consular Convention With Ireland, May 1, 1950, art. 8(4), T.IA..S. No. 2984;

Consular Convention With the United Kingdom, June 6, 1951, art. 8(4), [1952] 3 U.S.

Treaties & Other Int'l Agreements 3432, T.I.A.S. No. 2429; Consular Convention Between

the United Kingdom and Norway, Feb. 22, 1951, art. 10(4) ; Consular Convention Be

tween the United Kingdom and France, Dec. 31, 1951, art. 11(1); Consular Convention

Between the United Kingdom and Sweden, March 14, 1952, art. 10(3).
61 See Consular Convention Between Poland and Bulgaria, Dec. 22, 1934, art. 6(3), (4),

159 League of Nations Treaty Series, No. 3671; Consular Convention Between Czecho

slovakia and the Union of Soviet Socialist Republics, Nov. 16, 1935, art. 7, 169 League
of Nations Treaty Series, No. 3918; Consular Convention Between Poland and Hungary,
April 24, 1936, art. 6(3), 185 League of Nations Treaty Series, No. 4296; Consular Conven
tion With Ireland, May 1, 1950, art. 10(2), T.I.A.S. No. 2984; Consular Convention With

the United Kingdom, June 6, 1951, art. 10(2), [1952] 3 U.S. Treaties & Other Int'l Agree
ments 3434, T.IA.S. No. 2494; Consular Convention Between the United Kingdom and
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With a view to obtaining a uniform practice in time of war, the
United States-Irish Consular Convention of 1950 and subsequent con
sular treaties to which either the United States or the United Kingdom
is a party contain a provision exempting the receiving state from the

obligation of permitting consular freedom of communication in the event

the receiving state is involved in war.62 The war-contingency clause, in
effect, merely formalizes practices, many of which had already been

adopted during the Second World War. For example, in 1939, the
United States Ambassador in Paris transmitted a note from the French

Foreign Office to the Department of State to the effect that correspond
ence between the Department or the embassy and consular officers in
France would not be censored, although this exemption could not be
extended to correspondence between American consuls in France or be
tween them and American consuls in countries other than France.63
Similarly, in August 1940, the Italian censorship regulations, while

permitting free communication by telegraph in any language or code
between the United States embassy and the Department of State and
other American missions, and between the embassy and American con

suls in Italy, subjected the interconsulate and consulate-State Depart
ment correspondence to censorship.64

VI. Military Requisition and National Expropriation

According to the American and French regulations and some authori
ties on International Law, consuls should be exempt from military requi
sitions, contributions, or billeting, with respect to consular premises and
properties, as well as to consuls' private residences, furniture, and other
household articles and transportation facilities.65 The trend before 1948

Norway, Feb. 22, 1951, art. 12(3); Consular Convention Between the United Kingdom
and France, Dec. 31, 1951, art. 13(3); Consular Convention Between the United Kingdom
and Sweden, March 14, 1952, art. 12(3). For domestic regulations granting consular right
of communication, see U.S. Regulations � VI-1 (May, 1945) ; 1 France, Manuel Pratique
des Consulats 35 (1946) (written by Abel Verdier, adopted for official use by the Minis
try of Foreign Affairs).

62 See Consular Convention With Ireland, May 1, 1950, art. 10(2), T.I.A.S. No. 2984;
Consular Convention With the United Kingdom, June 6, 1951, art. 10(2), [1952] 3 U.S.
Treaties & Other Int'l Agreements 3432, T.I.A.S. No. 2429; Consular Convention Between
the United Kingdom and Norway, Feb. 22, 1951, art. 12(3) ; Consular Convention Between
the United Kingdom and France, Dec. 31, 1951, art. 13(3); Consular Convention Between
the United Kingdom and Sweden, March 14, 1952, art. 12(3).
63 Hackworth, op. cit. supra note 7, at 820.
84 Ibid.
66 See U.S. Foreign Service Regulations � III-2, note 1(b), (d) (April 1945);
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was to grant absolute consular immunity from military requisitions and
expropriation, irrespective of considerations of military defense or public
utility.66 Since the United States-Costa Rican Convention of 1948, per
haps because of experiences gained during the Second WorldWar, certain
changes have been adopted. It is now permissible in some cases to expro
priate or seize consular property, public or private, for the purpose of aid
ing national defense or public utility in accordance with the law of the
receiving state, provided adequate compensation is paid.67 The above-
mentioned convention has become a precedent for later consular treaties
to which either the United States or the United Kingdom is a party.68
In the absence of applicable treaty provisions, however, the requisi

tioning of consular premises by the receiving state could lead to serious
disputes between nations. The United States, for example, withdrew her
diplomatic and consular officials from the mainland of China in 1950
as a result of Peking's requisitioning of former military barracks which
then served as American consular premises.69

VII. Consular Employees and Property in Time of War

In time of war the right of enemy consuls to be repatriated to the
sending state within a reasonable time after the outbreak of war has
long been established.70 The consuls are usually ordered by the sending
state to effect the transfer of their protective functions over their na-

1 France, Manuel Pratique des Consulats 29-30 (1949) ; see also Oppenheim, 1 Interna

tional Law 755 (7th ed. 1948) ; 2 Hyde, International Law Chiefly as Interpreted and

Applied by the United States 1340 (2d ed. 1945).
66 See, as examples, Consular Convention Between Italy and Latvia, May 11, 1932, art. 9,

150 League of Nations Treaty Series, No. 3450; Consular Convention Between Poland
and Bulgaria, Dec. 22, 1934, art. 8(1), 159 League of Nations Treaty Series, No. 3671.

67 Consular Convention With Costa Rica, Jan. 12, 1948, art. 11(6), (7), [1950] 1 U.S.
Treaties & Other Int'l Agreements 254-55, T.I.A.S. No. 2045.

68 See Consular Convention With Ireland, May 1, 1950, art. 9(1-3), T.I.A.S. No. 2984;
Consular Convention With the United Kingdom, June 6, 1951, art. 9(1-3), [1952] 3 U.S.
Treaties & Other Int'l Agreements 3432, T.I.A.S. No. 2494; Consular Convention Between
the United Kingdom and Norway, Feb. 22, 1951, art. 12(1-3); Consular Convention
Between the United Kingdom and France, Dec. 31, 1951, art. 11(1-3) ; Consular Convention
Between the United Kingdom and Sweden, March 14, 1952, art. 12(1-3).

69 22 Dep't State Bull. 119-23 (1950).
70 See Pierre Bouffanais, Les Consuls en Temps de Guerre et de Troubles 31 (1933):
Ceux-la memes que ne leur reconnaissent pas le caractere de ministres publiques,

admettent qu'en cas de guerre, en vertu d'une regie du droit des gens qui trouve sa

source dans un usage etabli de longue date, les consuls ennemis doivent pouvoir librement
regagner leur pays et un temps raisonnable doit leur etre imparti pour quitter le terri-
toire oil ils exercaient leurs fonctions.
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tionals to consuls of friendly states and to place consular archives and

property in the temporary custody of the latter.71

Beyond these general rules, however, there is no agreement with

respect to the treatment of enemy consular employees and property.
During the Second World War the British Government permitted the
immediate repatriation of German consuls but held up the repatriation
of consular employees of German nationality to wait and see what
would happen to the British consular employees in Germany. The re

sult was the growth of mutual suspicion and a much delayed repatria
tion of consular employees of both countries. Consequently, it has been
the postwar British view that these uncertainties could have been

avoided, if provisions regulating the status of consular employees and

property in time of war were incorporated in consular treaties. Sec
tion (2) of the First Protocol of Signature attached to the United

Kingdom-Norwegian, United Kingdom-French, and United Kingdom-
Swedish Consular Conventions reads:

In the event of the closure of all or any of the consulates of one state in the
territory of another state or in territory which comes under the military occupa
tion of the latter state, the consular officers (including honorary consular officers)
and consular employees concerned of the former state who are nationals of the for
mer state and are not nationals of the latter state, provided that their names have
been duly notified through the appropriate channel, together with all members of
their families, shall be given reasonable time and proper facilities to leave the terri
tory for their own country. They shall be afforded considerate treatment and pro
tection until the moment of their departure, which shall take place within a reason

able period, and they shall be permitted to take with them their archives and official
papers together with their personal effects and furniture, or, if they prefer, to

deposit them in safe custody in the territory. In either case their archives and
furniture shall be treated with respect.72

The United States, however, took exception to the British proposal for
including a similar provision in the United States-United Kingdom Con
sular Convention. Conceivably, it felt that such a declaration would
prevent the United States in wartime from examining the archives or

detaining a consul known to have information prejudicial to American

7i Fauchille, Traite de Droit International 141 (1926).
72 See Consular Convention Between the United Kingdom and Norway, Feb. 22, 19S1,

First Protocol of Signature, � (2) ; Consular Convention Between the United Kingdom
and France, Dec. 31, 1951, First Protocol of Signature, � (2) ; and Consular Convention
Between the United Kingdom and Sweden, March 14, 1952, First Protocol of Signature,
� (2). In the text of the Consular Convention between the United Kingdom and France,
instead of reading "(including honorary consular officers)," it reads simply: "honorary
consular officers."
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security. Moreover, any reference to even the most remote possibility
of war between the two countries is unthinkable and might provide other
countries with propaganda materials. It is as yet too early to predict
whether the British position foreshadows a future trend of the status
of consular employees and property in time of war.

VIII. Some General Observations on the Consular Institution

Chief among the factors that have seriously affected the consular in
stitution since the outbreak of the Second World War is the funda
mental conflict between nations, political as well as economic. Politi
cally, the consular institution has more than ever before been made a

pawn in the game of international politics. Considerations of prestige,
diplomacy, and military security, coupled with the principle of retalia
tion, have served to undermine the significance and obscure the original
purposes of the consular institution. As examples, the arrest of French
consuls in Poland in 1949 on account of alleged espionage activities
touched off a series of retaliatory measures adopted by France against
Polish nationals, including a Polish consul.73 The dispute between the
Soviet Union and the United States over the Kasenkina incident led the
former to close its consulates at New York and San Francisco, and the
latter to close its consulate at Vladivostok.74 The Soviet consulates in

Zagreb and Split, Yugoslavia, were closed in March 1951 as a result
of strained relations between the two countries.75 Iran demanded that
the British Government close all its consulates in Iran by January 21,
1952, as an aftermath of the oil dispute.76 The Soviet Union, in April
1949, closed all its consulates in Italy due perhaps partly to resentment

of Italy's decision to join the North Atlantic Treaty Organization, and
partly to reluctance to comply with Italy's request for the establishment
of an Italian consulate in Odessa in order to avoid Italy's invoking the

principle of reciprocity.77 The Soviet Union also closed its four con

sulates in Iran because of deteriorating relations between the two coun-

73 N.Y. Times, Nov. 20, 1949, p. 1, col. S; Nov. 25, 1949, p. 17, col. 1.

74 See United States note to the Soviet Embassy, dated Sept. 9, 1948, 19 Dep't State

Bull. 408-09 (1948).
75 N.Y. Times, March 31, 1951, p. 4, col. 1.
76 Iran's official reasons were that Iran did not have any consulate in Britain and that

British consuls were interfering with Iran's internal affairs. The British Government com

plied with Iran's demand eventually though without registering strong protests, but pointed
out that the Treaty of 1857 did not provide for the reciprocal exchange of consuls. See

N.Y. Times, Jan. 21, 1952, p. 4, col. 7.
77 N.Y. Times, April 7, 1949, p. 15, col. 3.
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tries in 1949,78 and closed its consulate in Shanghai in May 1949 because
of its nonrecognition of Mao Tze-tung's Government at that time, de

spite the decision of other countries to keep their diplomatic and con

sular officials at their original posts.79
When Czechoslovakia demanded the reduction of the American staff

in Prague, closed the American Consulate General in Bratislava, and in
sisted on the recall of United States press attache Joseph C. Kolareck,
the Department of State retaliated by requiring the Czechoslovak Gov
ernment to decrease its diplomatic staff at Washington, D.C., by at

least two-thirds and close its consulates in Chicago, New York, Cleve

land, and Pittsburgh.80
More important, however, in the changing character of the consular

institution is the economic factor. In countries where the economic life
is regulated by a rigorous central planning board and where the export-
import trade is a government monopoly, it is easy to comprehend why
consular functions have lost much of their original purpose and useful
ness.81 The dispatch of international trade delegations82 for the purpose
of purchasing, selling, or bartering goods reduces somewhat the role of
consular officers with regard to trade reports, trade inquiries, and trade

promotion services to individuals. Political reasons and currency con

siderations have caused many postwar restrictions on tourist travel.
This has further reduced the scope of consular activities in some coun

tries, especially in relation to the protection of nationals abroad and the
issuance of visas, passports, and other services, which could at any rate
be handled by the diplomatic missions.83
Even among the western nations, modern industrial development has

assumed such a specialized character that the promotion of trade abroad
at the present time usually requires knowledge of technical detail, un
available to ordinary laymen or consuls. Large commercial concerns

78 N.Y. Times, April 14, 1949, p. 2, col. 5; April 18, 1949, p. 10, col. 4.
79 N.Y. Times, May 30 1949, p. 1, col. 6.
80 22 Dep't State Bull. 684-86 (1950); 22 Dep't State Bull. 974-75 (1950).
81 See Hraber, Le Nouveau Reglement Consulaire de Russie, 53 Journal du Droit Inter

national 578-80 (1926).
82 The status of trade delegation's personnel is more diplomatic than consular. An

example of the functions, privileges, and immunities of the trade delegation can be found
in the Temporary Commercial Agreement Between the United Kingdom and the Union of
Soviet Socialist Republics, signed at London, Feb. 16, 1934, art. 5(2), (3), 149 League of
Nations Treaty Series, No. 3446. See also 38 Am. J. Int'l L. 369 (1938).

83 The United Kingdom, for example, closed six of the nine remaining consulates in
China during 1951 partly because of the dwindling British colony there. See N.Y. Times,
May 2, 1951, p. 5, col. 3.
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have been able to train and send their sales representatives abroad for
direct contact. Gone are the days when most of the people asking for
consular help were small independent businessmen. The promotion of
trade and industry, the compilation of trade reports, the replies to trade
inquiries and other functions could in many cases be allotted to com

mercial attaches, whose functions hitherto have overlapped those of
consuls.

Already the governments of the leading commercial and industrial
countries, including the United States, reluctant though they may be to
admit it, have stepped into the field of foreign investment and taken
over some of the functions of the private investor. The establishment
of such organizations as the Economic Cooperation Administration, the
Point Four Program, the Technical Assistance Administration, the Mu
tual Security Administration, and the Foreign Operations Administra

tion, constitutes to some extent the undertaking by government of ac
tivities previously performed by private businesses. These organizations
have been able to conduct investigations through their own agents
abroad instead of relying on the consuls, thus further stripping the latter
of their time-honored duties.
These political and economic factors have undoubtedly undermined

the role of the consular institution in recent years. On the brighter side
of the balance sheet, however, the decision of the United States84 and
the United Kingdom85 to enter negotiations for a network of stand
ardized consular conventions has injected new vitality into consular life
and raised hopes for the future of the consular institution.

84 The United States is currently negotiating with Burma, Denmark, France, Greece,
India, Italy, Japan, the Union of South Africa, and Venezuela for consular conventions

based principally on the text of the 1951 Consular Convention Between the United States

and the United Kingdom.
85 The United Kingdom, prior to the 1949 Consular Convention Between the United

States and the United Kingdom (unratified), had not been a signatory to any international

treaty of this kind. See Best, The Anglo-American Convention of 1949, op. cit. supra

note 36 at 280. Since then, the United Kingdom has concluded consular conventions with

Norway, 1951; United States, 1951; France, 1951; and Sweden, 1952. All these treaties

are modeled largely on the text of the abortive 1949 Consular Convention Between the

United States and the United Kingdom.
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NOTES
TAXING EMPLOYEE STOCK OPTIONS

Since 1946, the Commissioner of Internal Revenue has followed a

harsh and inflexible policy in regard to employee stock options not

specifically sanctioned by statute. Stock options may be created when
the employer, say the XYZ corporation, believes that the company's
growth might be encouraged if several highly valued key employees
are given a proprietary interest in its success. Accordingly, it may
give them an option to buy XYZ stock for a period of time at a

stated figure. The key men drive hard to make XYZ stock valuable,
and the company prospers. Finally, they can exercise their option
and pay for the stock only a fraction of what it is then worth. All

employees who want the opportunity to create an estate which can

be enjoyed during their lifetimes should watch the outcome of Philip J.
LoBue,1 granted certiorari by the Supreme Court on November 14, 1955.
Therein, the Commissioner's policy voiced in the regulations2 is being
subjected to judicial scrutiny. In addition, employees should bear in
mind several other methods of acquiring their company's stock for less
than its value-at-purchase and some recent tax developments that have
created new opportunities.

History of the Regulations

Prior to 1939, T.D. 34353 required that "where property is sold by a

corporation to a shareholder or member, or by an employer to an em

ployee, for an amount substantially less than its fair market value, such
shareholder or member of the corporation or such employee shall include
in gross income the difference between the amount paid for the property
and the amount of its fair market value."4 However, the cases refused
mechanical adherence to this mandate and drew their conclusions mainly

i 22 T.C. 440 (19S4), aff'd, 223 F.2d 367 (3d Cir.), cert, granted, 76 Sup. Ct. 151

(19SS).
2 U.S. Treas. Reg. 118, � 39.22(a)-l(c) (19S3). The regulations under � 61 of the

1954 Internal Revenue Code, the equivalent of � 22(a) of the 1939 Code, have not at

this writing appeared.
3 II-I Cum. Bull. 50 (1923).
4 If the employer contributed toward the stock purchase, taxable income would proba

bly be limited to what the employer paid. Omaha Natl Bank v. Commissioner, 75 F.2d

434 (8th Cir. 1935); Electric Storage Battery Co., 39 B.T.A. 121 (1939); Gordon M.

Evans, 38 B.TA. 1406 (1938).
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from the intent of the parties, the presence of any initial spread between
the option price, the fair-market value at the time of the grant, and all
of the circumstances.5 The Sixth Circuit in the Taplin case6 had the fol

lowing to say of T.D. 3435:

It is sufficient to say that whatever effect Treasury Decision 343 S might be given
in other situations, it cannot here be construed to create income or dividends in a

case where none otherwise existed when the facts are measured by the statute. In
come cannot be created by fiat alone.7

And the Tax Court in the Van Vorst case8 flatly refused application
of the regulations as too broad to be interpretive of the then current

definition of income, the equivalent of section 61 of the 1954 Code.9
Courts finding for taxpayer labeled the transaction a bargain purchase
or the acquisition of a proprietary interest in the company. When the

taxpayer lost, he was said to have received compensation for personal
services.
In 1939 the Treasury acceded to the cases and amended the regula

tions.10 Thereafter, the difference between the amount paid for the

property and its fair-market value would be income "to the extent that
such difference is in the nature of (I) compensation for services rendered
or to be rendered or (2) a distribution of earnings or profits taxable as

a dividend, as the case may be."11
But the respite was short-lived. On February 26, 1945, the Supreme

Court decided Commissioner v. Smith,12 an ordinary, run-of-the-mill,
stock option case, against the taxpayer. Thus encouraged, the Treasury

5 Connolly's Estate v. Commissioner, 135 F.2d 64 (6th Cir. 1943) ; Mason v. Commis

sioner, 125 F.2d 540 (6th Cir. 1942) ; Rossheim v. Commissioner, 92 F.2d 247 (3d Cir.

1937) ; Omaha Nat'l Bank v. Commissioner, 75 F.2d 434 (8th Cir. 1935) ; Gardner-Denver
Co. v. Commissioner, 75 F.2d 38 (7th Cir. 1935) ; Commissioner v. Van Vorst, 59 F.2d
677 (9th Cir. 1932) ; Taplin v. Commissioner, 41 F.2d 454 (6th Cir. 1930) ; Rose v. Trust

Co., 28 F.2d 767 (5th Cir. 1928); Durkee v. Welch, 49 F.2d 339 (S.D. Cal. 1931);
Herbert H. Springford, 41 B.T.A. 1001 (1940) ; Charles E. Adams, 39 B.T.A. 387 (1939) ;
Gordon M. Evans, 38 B.T.A. 1406 (1938) ; Delbert G. Geeseman, 38 B.T.A. 258 (1938) ;
James William Everhart, 26 B.T.A. 318 (1932) ; Albert Russel Erskine, 26 B.T.A. 147
(1932).

6 Taplin v. Commissioner, 41 F.2d 454 (6th Cir. 1930).
7 Id. at 456.
8 22 B.T.A. 632 (1931), aff'd, 59 F.2d 677 (9th Cir. 1932); accord, James William

Everhart, 26 B.T.A. 318 (1932).
9 Int. Rev. Code of 1939, � 22(a), 52 Stat. 457.
10 T.D. 4879, 1939-1 Cum. Bull. (pt. 1) 159.
11 Ibid. (Emphasis added.)
12 324 U.S. 177 (1945).
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issued T.D. 5507,13 effective as to stock options granted after February
26, 1945, and requiring that if property is transferred by an employer
to an employee for less than its fair-market value, the difference is in
the nature of compensation, includable in the income of the employee.
As before, the basis of the property is increased by the amount so

treated as income. At the same time, I.T. 379514 was issued, dealing
solely with stock options. Despite dicta in the Smith case that the power
existed, the Commissioner disclaimed taxing the granting of the option,
holding the taxable event to fall upon its exercise or transfer. Accord
ing to I.T. 3795, the exercise of options granted prior to February 26,
1945, would not be taxed unless the difference between the fair-market
value and the option price (i.e., the initial spread) was substantial at
the granting and otherwise compensation was not clearly indicated.
Consents were to be filed fixing the basis of the stock as the price paid
therefor and agreeing that no deduction shall be claimed by the em

ployer under section 23(a)(1) of the 1939 Code.15
Most practitioners felt that the Smith case was no justification for

T.D. 5507. The Tax Court below16 specifically found compensation for

personal services, and the consensus is that the Smith case stood only
for a reluctance of the Supreme Court to disturb the lower court's find

ing.17 No court has ever held that all stock options are compensatory,
as T.D. 5507 assumes.

The Post-T.D. 5507 Option

There was much speculation whether the courts would ignore T.D.

5507 just as they had the almost equally dictatorial pre-1939 regula
tions. Most of the cases since 1945 have dealt with options granted

13 1946-1 Cum. Bull. 18.
14 Id. at IS.
is In Malcolm S. Clark, 9 CCH Tax Ct. Mem. 719, 722 (19S0), it was held that failure

to file consents was not fatal, I.T. 3795 having only the effect of an intradepartmental
order in this respect.

16 John H. Smith, 1 CCH Tax Ct. Mem. 672 (1943). That the case was a memo

randum opinion is indicative of its ordinary nature.
17 The Supreme Court said:
The Tax Court thus found that the option was given to respondent as compen

sation for services, and implicitly that the compensation referred to was the excess

in value of the shares of stock over the option price whenever the option was exer

cised. From these facts it concluded that the compensation was taxable as such by

the provisions of the applicable Revenue Acts and regulations. We find no basis for

disturbing its findings, and we conclude it correctly applied the law to the facts found.

324 U.S. at 182.



1956] Notes 429

before the magic date of February 26, 1945.18 However, there was much
indication from the Tax Court that it does not want the issues of income
from stock options pre-decided by T.D. 5507.19 In two recent cases,20
the Tax Court unmistakably spelled out its aversion to T.D. 5507. In
the LoBue case, the Tax Court found petitioner's option was not to com

pensate him but rather "to provide the key employees with an incentive
to promote the growth of the company by permitting them to participate
in its success."21 In finding for the petitioner, the Tax Court met T.D.
5507 head on, as no previous court has done:

In essence, respondent's argument with respect to the mandatory effect of T. D.
SS07, supra, and I. T. 379S, supra, is to say that we may not consider the factual

question of whether the options granted to petitioner in 1946 and 1947 were or were

not intended as compensation. . . .

The Commissioner promulgated the rulings in question on the assumption that
the Smith case held that any economic or financial benefit conferred on an employee
was compensation, regardless of the form or mode by which the benefit was con

ferred. The Smith case does not so hold. Therein the Supreme Court upheld a

finding of fact by this Court that a stock option was intended as additional com

pensation and in doing so stated, page 181:

"Section 22(a) of the Revenue Act is broad enough to include in taxable in
come any economic or financial benefit conferred on the employee as compensa
tion, whatever the form or mode by which it is effected. * * *"

This language does not support the Commissioner's amendment to the regulations
that any stock option granted to an employee after February 26, 1945, results in
taxable compensation, when exercised, to the extent that the fair-market value of
the stock at that time exceeds the option price paid.

i8 Abraham Rosenberg, 20 T.C. 5 (1953) ; John C. Wahl, 19 T.C. 651 (1953) ; James
C. Hazelton, 12 CCH Tax Ct. Mem. 398 (1953) ; Otto C. Schultz, 17 T.C. 695 (1951) ;
Robert Lehman, 17 T.C. 652 (1951); Harry A. Gerrish, 10 CCH Tax Ct. Mem. 778

(1951); Malcolm S. Clark, 9 CCH Tax Ct. Mem. 719 (1950); Norman G. Nicolson,
13 T.C. 690 (1949); Wanda V. Van Dusen, 8 T.C. 388 (1947), aff'd, 166 F.2d 647 (9th
Cir. 1948) ; James M. Lamond, 5 CCH Tax Ct. Mem. 51 (1946).

19 Charles E. Sorensen, 22 T.C. 321 (1954) ; Harley V. McNamara, 19 T.C. 1001

(1953), rev'd on other grounds, 210 F.2d 505 (7th Cir. 1954); Edward Eagan, 12 CCH
Tax Ct. Mem. 876 (1953), in which the pre-1939 Geeseman case, 38 B.T.A. 258 (1938),
was followed. In Harley V. McNamara, supra, the court said prophetically:
we conclude and find that the option arrangement was intended to represent com

pensation to petitioner at the time of exercise .... This conclusion makes it unneces

sary to consider whether T.D. 5507, 1946-1 C. B. 18 and I. T. 3795, 1946-1 C. B. 15,
are justified by the decision in the Smith case or are otherwise authorized by statute.

19 T.C. at 1011.
20 Philip J. LoBue, 22 T.C. at 443-44; the LoBue case was followed in Robert A.

Bowen, 13 CCH Tax Ct. Mem. 668 (1954).
21 22 T.C. at 445.
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Determination of whether a stock option is granted to an employee as addi
tional compensation, or to give him a proprietary interest in the corporation, thus
remains a question of fact.22

The Third Circuit was in entire accord. On appeal, the Commissioner
abandoned the position that the regulations were based upon the Smith
case and instead asserted that they are validly within the scope of sec

tion 22(a) of the 1939 Code. The circuit court thought otherwise:
The regulation thus adopted in 1939 in response to the rulings of the courts has
itself been applied with approval and we think that it and not the amendment
effected in 1946 by T. D. 5507, conformed to section 22(a) of the Code.23

Like the Tax Court, it thought that the rule in the Geeseman case24
reflected the proper thinking.25 The Geeseman case, it will be recalled,
upheld the possibility of a proprietary stock option under the pre-1939
regulations.

The Nature of the Proprietary Stock Option

The LoBue type stock option is called the proprietary stock option.
If the Supreme Court affirms LoBue, importance of the proprietary op
tion will greatly increase, and it should be given attention. As LoBue
and Geeseman indicate, few options are either purely proprietary or

purely compensatory. The real issue is the criterion to be applied by
the courts in determining whether an option is predominately proprie
tary or compensatory.
The restatement of a fairly typical case may be helpful in denning

the character of the proprietary stock option. In Donald B. Bradner,26
petitioner was a chemical engineer consultant employed by du Pont. In
1926 the company sent him to the Champion Paper and Fibre Company
to help solve a problem involving a du Pont product. Petitioner was not

only successful in correcting the trouble, but also developed a new

process. Champion, impressed with Bradner, employed him as director
of a research department at $10,000 yearly, plus a bonus computed upon
the earnings of his department. The terms of Bradner's salary agree
ment remained the same except that the minimum figure was increased
to $17,000 in 1933 and to $25,000 in 1935. Up to 1938, Bradner had
been issued some thirty-five patents on inventions.
In 1938 Bradner informed Champion that he was unwilling to con-

22 Id. at 443.
23 223 F.2d at 370.
24 Delbert G. Geeseman, 38 B.TA. 258 (1938).
25 223 FJd at 370.
26 11 CCH Tax Ct. Mem. 566 (1952), aff'd, 209 F.2d 956 (6th Cir. 1954).
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tinue his employment unless he could acquire an ownership in the com

pany. He wished to build an estate, and his work thus far had given
him nothing of permanent value. As a result, the following agreement
was made. Bradner was to work for Champion for ten years at a yearly
salary of $25,000. Champion would purchase 5,000 of its own shares and

place them with an escrow agent. On June 20, 1939, and on each anniver

sary thereafter, Bradner could purchase 500 of the shares at $20 a share.
The option would continue until the end of his employment and ninety
days thereafter. All cash dividends on stock in escrow would be applied to
the purchase thereof. Champion could terminate Bradner's employment
at any time, and if done, he would be given two years' additional salary
and an option for ninety days to purchase all the stock still in escrow.

If Bradner died while in Champion's employ, his personal representative
could for one year after death purchase all stock still in escrow. If
Bradner resigned, he waived all future salary and option rights. If Brad
ner were commandeered by the Government, his salary, but not his op
tion rights, would cease during his service. At the time the stockholders
ratified the agreement, Champion stock was priced at $19.75.
In April 1945, Champion terminated Bradner's employment, and the

date he would exercise the option was extended to April 1, 1946. In

February 1946, Bradner, pursuant to the option, purchased 5,000 of

Champion's shares for $106,691.18 at a time when the market price was

$47.25, or a total of $236,250. In its 1946 return, Champion reported a

capital loss amounting to the difference between the cost of the stock
and what Bradner paid for it. The Commissioner claimed Bradner re

ceived additional income for 1946 of $129,558.82, the difference between
$236,250 and $106,691.18.
The Tax Court in upholding Bradner noted the absence of certain

criteria usually indicating a compensatory option. Petitioner's salary
was not reduced; his duties were not changed; there was no initial
spread; the option plan did not replace a bonus arrangement; and peti
tioner's fixed salary was sufficient compensation. Then it turned to the
factors present indicating positively the proprietary nature of the option.
Probably most important, Bradner was a highly successful and valued
employee who wished no salary increase but, instead, an interest in the
Company. The sole purpose of the option was to give him such inter
est; the option had no connection with the performance of services. If
Champion terminated the employment, if Bradner died, or if he entered
government service, his option rights were preserved. Compensation
was further refuted by the fact that Champion claimed no salary deduc
tion in 1946 in respect to Bradner's exercise of the option.
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The cases have not drawn any distinct line of demarcation between
the proprietary and the compensatory stock option.27 The determination
is largely factual,28 and the judicial process seems to consist of weigh
ing the good points with the bad. Hardly any one point spells either
success or failure to the taxpayer although some weigh more heavily
than others. Consequently, it is common to find cases, involving unfavor
able factors, which the taxpayer has nevertheless won. An analysis of
the cases produces a number of points to be remembered if the option
is to be deemed proprietary. It should not matter that some of the cases

involve pre- 1945 options, since the courts have not generally thought
the regulations controlling. The points are:

(1) It must clearly appear that both employer and employee in
tended that the purpose of the option plan was to give the latter a pro
prietary interest in the company.29 Such intent or the lack of it has
been shown by surrounding facts,30 by corporate actions,31 and by the
option agreements themselves.32

(2) The difference between the option price and the value of the
stock at the time of grant should not be substantial.33 The courts dis

regard the spread at the time of exercise, for it is obvious that, if there
were none, the case would not arise. The importance of the initial

spread was emphasized in I.T. 3795. If the Supreme Court upholds the
LoBue decision and the Commissioner amends his regulations to en

compass the proprietary stock option, it is very probable he will insist

upon an unsubstantial initial spread.
(3) The option plan must not be associated with,34 or be a replace

ment for, an employment or bonus arrangement.35 For example, in

27 See, for example, Herbert H. Springford, 41 B.T.A. 1001 (1940).
28 Philip J. LoBue, 22 T.C. at 444; James C. Hazelton, 12 CCH Tax Ct. Mem. 398

(1953).
29 See, for example, Abraham Rosenberg, 20 T.C. 5 (1953) ; Malcolm S. Clark, 9 CCH

Tax Ct. Mem. 719 (1950) ; James M. Lamond, 5 CCH Tax Ct. Mem. 51 (1946).
30 See, for example, Delbert G. Geeseman, 38 B.T.A. 258 (1938).
81 James C. Hazelton, 12 CCH Tax Ct. Mem. 398 (1953) ; Norman G. Nicolson, 13

T.C. 690 (1949).
32 See, for example, Abraham Rosenberg, 20 T.C. 5 (1953).
33 Philip J. LoBue, 22 T.C. at 445; Abraham Rosenberg, 20 T.C. 5, 10 (1953); Charles

E. Adams, 39 B.T.A. 387, 393 (1939).
34 Mason v. Commissioner, 125 F.2d 540, 542 (6th Cir. 1942).
35 Abraham Rosenberg, 20 T.C. 5, 10 (1953) ; Donald B. Bradner, 11 CCH Tax Ct.

Mem. 566 (1952), aff'd, 209 F.2d 956 (6th Cir. 1954) ; Otto C. Schultz, 17 T.C. 695 (1951) ;

Albert Russel Erskine, 26 B.T.A. 147, 156 (1932).
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Albert Russel Erskine36 petitioner had been receiving a salary of

$100,000 plus a bonus based upon a percentage of profits. When the
option plan was initiated, he received only the $100,000 salary. Clearly
the option plan replaced the bonus arrangement.
(4) There must be no causal connection between the option plan

and the employment contract.37 In Wanda V. Van Dusen38 which held
for the Commissioner, the option plan was embodied in the employment
contract; the employee could receive stock only so long as he remained
in the company's employ; the option plan was an inducement for peti
tioner to join the company; and the letter offering the option to peti
tioner began, " 'In connection with your employment . . . .' "39 The em

ployee's salary should have been agreed upon before the option plan
is negotiated.40 The right to purchase should be extended to a deceased
employee's personal representative.41 The option should never be a con

sideration in the determination of the employee's salary.42 The time the

employee can exercise the option should not be coterminous with his

period of employment.43
(5) The terms and conditions of employment must not be altered by

the granting of the option.44 The employee's duties and responsibilities
must not be changed.45 The option price and number of shares which
can be subscribed for must not be dependent upon the effectiveness of
the employee's services, such as the increasing of sales and profits.46
(6) The option plan should not be requested or initiated by the

employee.47
36 26 B.T.A. 147 (1932).
37 Charles E. Sorensen, 22 T.C. 321, 338 (1954) ; Wanda V. Van Dusen, 8 T.C. 388,

393 (1947).
38 8 T.C. 388 (1947), aff'd, 166 F.2d 647 (9th Cir. 1948).
39 Id. at 389.
49 Abraham Rosenberg, 20 T.C. 5, 10 (1953).
41 Donald B. Bradner, 11 CCH Tax Ct. Mem. 566 (1952) ; Malcolm S. Clark, 9 CCH

Tax Ct. Mem. 719 (1950).
42 James C. Hazelton, 12 CCH Tax Ct. Mem. 398 (1953) ; Norman G. Nicolson, 13

T.C. 690, 695 (1949) ; James M. Lamond, 5 CCH Tax Ct. Mem. 51, 52 (1946) ; Albert
Russel Erskine, 26 B.T.A. 147, 161 (1932).

43 Malcolm S. Clark, 9 CCH Tax Ct. Mem. 719 (1950) ; Wanda V. Van Dusen, 8 T.C.
388, 392 (1947).

44 Abraham Rosenberg, 20 T.C. 5, 10 (1953) ; Donald B. Bradner, 11 CCH Tax Ct.
Mem. 566 (1952) ; Norman G. Nicolson, 13 T.C. 690, 695 (1949) ; Gordon M. Evans, 38
B.T.A. 1406, 1411 (1938); Delbert G. Geeseman, 38 B.T.A. 258, 264 (1938).

45 Donald B. Bradner, 11 CCH Tax Ct. Mem. 566 (1952).
46 Abraham Rosenberg, 20 T.C. 5, 10 (1953) ; Albert Russel Erskine, 26 B.T.A. 147

(1932).
47 Charles E. Sorensen, 22 T.C. 321, 338 (1954).
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(7) Although the cases have repeatedly held that the employee is
not bound by what the employer does,48 it is an indication that com
pensation was intended if the employer deducts as salary the difference
between the cost of the stock and what he receives from the employee.49
(8) Taxpayer's continued employment must not be dependent upon

the receipt of the right to purchase stock and to retain it.50
(9) The employee's fixed salary is not reduced.51
(10) The option should not be transferable.52
(11) There are examples in which options themselves rather than

stock has been sold. It is a strong indication that compensation was

intended if the option is never exercised.53
(12) The employee's fixed salary should not be small in proportion

to the value of his services.54
(13) The option should not be an inducement to employment.55
(14) The option should require a substantial payment.56

Options Taxed at the Grant

Thus far, the tax has attached either when the employee exercises
the option and receives the stock, or when he later sells it. If the option
is proprietary, the tax falls when the stock is sold, at capital gains rates

measured by the difference between the selling price and what the em

ployee paid for it. If the option is compensatory, the tax falls at the
exercise. The employee includes in ordinary income the difference be-

48 Commissioner v. LoBue, 223 F.2d 367 (3d Cir. 19SS) ; Commissioner v. Stone's Estate,
210 F.2d 33 (3d Cir. 19S4) ; Abraham Rosenberg, 20 T.C. S (1953) ; Delbert G. Geeseman,
38 B.TA. 258 (1938).

49 James C. Hazelton, 12 CCH Tax Ct. Mem. 398 (1953) ; Norman G. Nicolson, 13

T.C. 690 (1949); Albert Russel Erskine, 26 B.TA. 147 (1932).
50 Gordon M. Evans, 38 B.TA. 1406 (1938) ; Delbert G. Geeseman, 38 B.TA. 258

(1938). But see Donald B. Bradner, 11 CCH Tax Ct. Mem. 566 (1952). As to the effect
of the employee's right to retain the stock upon termination of employment, see Abraham

Rosenberg, 20 T.C. 5 (1953).
51 Connolly's Estate v. Commissioner, 135 F.2d 64 (6th Cir. 1943) ; Abraham Rosen

berg, 20 T.C. 5 (1953) ; Donald B. Bradner, 11 CCH Tax Ct. Mem. 566 (1952) ; Norman
G. Nicolson, 13 T.C. 690 (1949); Albert Russel Erskine, 26 B.TA. 147 (1932).

52 Albert Russel Erskine, 26 B.TA. 147 (1932) ; James C. Hazelton, 12 CCH Tax Ct.

Mem. 398 (1953).
53 Charles E. Sorensen, 22 T.C. 321 (1954).
5* Connolly's Estate v. Commissioner, 135 F.2d 64 (6th Cir. 1943); Donald B. Brad

ner, 11 CCH Tax Ct. Mem. 566 (1952); Albert Russel Erskine, 26 B.T.A. 147 (1932).
55 Norman G. Nicolson, 13 T.C. 690 (1949); Wanda V. Van Dusen, 8 T.C. 388 (1947).
56 Abraham Rosenberg, 20 T.C. 5 (1953).
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tween the fair-market value of the stock and the option price. When
he later sells it, there is an additional tax, but his basis is increased by
the amount included in income in the year of exercise. It has long been

thought that the option itself could be taxed,57 and numerous taxpayers
have attempted to treat as ordinary income the value of the option in
the year it is received,58 which is sometimes measured by the difference
between the market value of the stock at the grant and the option price.
In compensatory option cases, it may be of great value to treat the

granting of the option as the compensation because the spread existing
at the date of grant is usually far smaller than that existing at the
exercise.
In two recent cases, in which the option arrangement was compensa

tory, the taxpayer was successful in placing the receipt of ordinary in
come at the grant of the option.59 In Stone's Estate, taxpayer was presi
dent of the Follansbee Steel Corporation. In 1947, by resolution of the

stockholders, the corporation issued one hundred negotiable warrants

for the purchase of its stock at $21.00 per share. The warrants were

subject to no restrictions whatever as to negotiation. In 1948 the tax

payer sold eighty-nine of the warrants for $82,680.50. The Commis
sioner asserted that taxpayer had additional income in that year, meas
ured by the difference between the sales price and the cost of the war

rants, $890.00. The Tax Court, however, applied T.D. 5507 to the date
the warrants were issued, thinking that the parties were dealing in stock

warrants, not in stock, and that the compensation intended was that

existing at the grant. The court thought the following important:
[T]he decedent paid a valuable consideration for their issuance; the warrants were

negotiable from their date; they were protected against dilution in value; and they
were not contingent upon his continued employment.
.... Of course, the option itself could only be treated as the intended compensa

tion, where the option purchased had a fair market value at the time of its issuance
in excess of the price paid therefor.60

In the McNamara case, petitioner, vice-president and general manager
of National Tea Company, was given in 1945 an option to purchase
12,500 shares of the Company's common stock at $16.00 a share. The
shares could be purchased at the rate of 3,125 shares every six months

57 Commissioner v. Smith, 324 U.S. 177, 181 (194S) (dictum).
58 Albert Russel Erskine, 26 B.T.A. 147 (1932) ; Van Dusen v. Commissioner, 166 F.2d

647 (9th Cir. 1948).
59 Stone's Estate, 19 T.C. 872 (1953), aff'd, 210 F.2d 33 (3d Cir. 1954) ; McNamara v.

Commissioner, 210 F.2d SOS (7th Cir. 19S4).
60 19 T.C. at 877-78.
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during two years. Petitioner exercised the option in 1946 for 6,250
shares and in 1947 for the remainder. The Commissioner argued that
he received ordinary income for the two years computed by the differ
ence between the fair-market value of the stock when acquired and the
option price. The Tax Court, after holding the option compensatory,
refused to place the tax at the grant because it thought the intended
compensation was not the option itself, but the profit on the sale of
option stock. The court stated, "Although there was no provision in
the option forbidding assignment, it is nevertheless plain that no assign
ment or sale was ever contemplated by either party."61 It was im

portant that the parties were not dealing in the option itself, otherwise
petitioner would have sold, not exercised, the option. The Tax Court
was further unconvinced that the option had a readily ascertainable
value at the date of grant and compared the facts to Wanda V.
Van Dusen62 where, similarly, the employee could not purchase all the
stock under the option immediately. The Seventh Circuit reversed the
Tax Court. The circuit court, in holding intent the controlling factor,
was impressed by the fact that during the negotiation for the option
National Tea's stock increased, and accordingly the option price was in
creased to keep the spread constant. It also relied upon phrases in the

corporate resolution that the compensation was intended "for the cur

rent year" or "for the present fiscal year." As far as the ascertainability
of the option's value is concerned, the court noted the presence of many
factors in Wanda V. Van Dusen, which were absent from McNamara;
the option was conditioned upon the parties living and remaining em

ployees, neither corporation nor employee reported the transaction
in the year of grant, and the option was of a speculative nature. It is
doubted that there is any real conflict in law between the Tax Court
and the Seventh Circuit in McNamara. The differences lie in the weigh
ing of facts and degree of importance one court attaches to some and
not to others.

At present it is too early to ascertain thoroughly the significance of
the Stone-McNamara holdings. In view of the Supreme Court's dicta

in the Smith case, the Commissioner will probably give the two cases

some recognition. In the meantime, the following factors serve to indi

cate that the stock option will be taxed at the date of grant:
(1) There is a spread between the option price and the value of the

ei 19 T.C. at 1010.
62 8 T.C. 388 (1947).
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stock at the date of grant.63 Without a spread the option cannot possi
bly have a market value.

(2) The facts should support an intention of compensation at the

granting of the option.64 The employee should have in mind from the

beginning the sale of the option. Thus, exercise thereof is an indication
that the granting of the option was not the intended compensation.
(3) The option preferably should be in the form of warrants which

are freely negotiable,65 and should contain no restrictions whatever which
can reduce or make impossible a finding of value. Thus, exercise of the
warrants should not be dependent upon the passage of time, continued
employment, or the existence of any other factor such as the level of

corporate profits.66
(4) The consideration paid for the warrants should be substantial.67

Restricted Stock Options

The 81st Congress, recognizing the confusion and harshness existing
in the law, added section 130A to the 1939 Internal Revenue Code, now
section 421 of the 1954 Code, providing special treatment of stock op
tions qualified as restricted. Preservation of the stock option device and

certainty of tax treatment were the main purposes.
A restricted option is defined68 as one in writing69 granted after Febru

ary 26, 1945,70 to an individual for any reason connected with his em

ployment by his employer corporation, or its parent or subsidiary,71 to

purchase stock of any of such corporations, but only if :

88 Stone's Estate, 19 T.C. 872 (1953) ; Commissioner v. Smith, 324 U.S. 177, 181

(1945) (dictum).
64 McNamara v. Commissioner, 210 F.2d 505 (7th Cir. 1954).
85 Stone's Estate, 19 T.C. 872 (1953).
88 Albert Russel Erskine, 26 B.T.A. 147, 163 (1932).
67 Stone's Estate, 19 T.C. 872 (1953).
88 Int. Rev. Code of 1954, � 421(d)(1).
69 Proposed U.S. Treas. Reg. � 1.421-l(a) (1) (1955).
70 It is of obvious importance to fix the exact time of granting. It is the date cor

porate action constituting an offer of stock for sale under the terms of the option is

completed if an immediate offer is contemplated. Effect will be given to a later date if
contemplated, and unreasonable delay in giving notice of an offer will indicate that the
corporation contemplated making the offer on the date notice is given. Generally speak
ing, conditions imposed upon the exercise of an option, including those not requiring
corporate action, such as approval of the SEC or a stock exchange, do not make the
granting ineffective. Proposed U.S. Treas. Reg. � 1.42 1-1 (b) (1955).

71 Int. Rev. Code of 1954, � 421(d)(2) and (3) necessitates ownership of 50%
or more of total voting power.
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(1) The option price is at least 85 per cent of the fair-market value
at the time of granting (a fixed price option) ; or
In case the purchase price of the stock is fixed or determinable under
a formula having as its only variable the value of the stock at any time
during a period of six months which includes the time the option is ex

ercised, the option price (computed as if the option had been exercised
when granted) is at least 85 per cent of the value of the stock at the
time the option is granted (a variable price option) ;
(2) The option by its terms is not transferable by the employee other

wise than by will or laws of descent and distribution and is exercisable
during his lifetime only by him;
(3) The individual does not own stock having more than 10 per cent

of the voting power of the employer corporation, or of its parent or
subsidiary at the time of granting;72 and
(4) The option is not exercisable 10 years after granting, if granted

on or after June 22, 1954.

Section 421 applies to options exercised after 1949 when:

(1) No disposition73 of the stock is made within two years of the
granting of the option; nor within six months after the transfer of the
stock to the employee; and

(2) At the time of exercise74 the grantee of the option is an employee
of the corporation granting the option, or its parent or subsidiary, or the
option is exercised within three months after he ceases to be an em

ployee of such corporation.
Where the above conditions exist with respect to any share, no income

results to the employee upon exercise of the option, no salary deduction
is allowed to the employer, and no amount other than the option price

72 Not applicable if, at the granting, the option price is at least 110% of the fair-
market value of the stock and the option by its terms is not exercisable five years after

granting or is exercised within one year after August 16, 1954. The employee is considered
as owning the stock owned directly or indirectly by or for his brothers and sisters (whole
or half-blood), spouse, ancestors, and lineal descendants; stock owned by or for a cor

poration, partnership, estate, or trust is owned proportionately by its shareholders, part
ners, or beneficiaries.

73 Int. Rev. Code of 1954, � 421(d)(4) defines disposition to include a sale, exchange,
gift, or any transfer of legal title, but excludes a transfer from a decedent to his estate or a

transfer by bequest or inheritance, an exchange within �� 354-56, 1036, or a pledge. Ac

quisition in, or later transfer of the stock into, a joint tenancy is not a disposition, but a

termination thereof is a disposition.
74 Proposed U.S. Treas. Reg. � 1.421-2 (a) (3) (1955) requires employer-employee rela

tionship, determined by U.S. Treas. Reg. 120, � 406.203 (1954) at the grant as well.
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is considered as received by the employer for the share. When the option
price is between 85 and 95 per cent of the value of the stock at the

granting, the special rule of section 421(b) applies. Upon disposition
by the employee of the stock after the two-year and six-month periods,
or upon his death, whenever occurring, in the case of a fixed price op
tion, the employee includes in his income the amount by which the

option price is exceeded by the lesser of: (1) the fair-market value at

the time of the disposition or death, or (2) the value at the time the
option was granted. The initial spread is normally the amount of ordi
nary income in these days of gradually increasing values. In the case

of a disposition, the employee's basis is increased by the ordinary in
come. The capital gain or loss upon the disposition is the sales price
less his increased basis. In the case of the employee's death, however,
basis for estate tax purposes would be the value at the date of death.75
The rules of section 421 with respect to the fixed price option may

be better understood by reference to the following chart:

FMV at Dis Capital
Option FMV at Taxable position Sales Ordinary Gain
Price Granting Event or Death Price Income or loss

$95 $100 Sale $130 $130 $0 $+35
85 100 Sale 150 150 15 +50
85 100 Sale 75 75 0 �10
85 100 Gift 125 15� 0
85 100 Gift 75 077 0
85 100 Death 150 1578 0

The rules for reporting income upon the disposition of stock acquired
through a variable price option are different. The employee returns ordi
nary income in an amount equal to the lesser of : ( 1 ) the excess of the
value of the stock at the time of disposition or death over the price paid
under the option; or (2) the excess of the fair-market value of the
stock at the time of grant over the option price (computed as if the
option had been exercised at such time). Take, for instance, the exam

ple given in the senate report79 accompanying H.R. 8300, which added the

75 Proposed U.S. Treas. Reg. � 1.421-5 (b) (3), ex. (6) (1955).
78 Donee's basis is 100. Proposed U.S. Treas. Reg. � 1.421-5(b) (3), ex. (4) (1955).
77 Donee's basis for gain is $85; for loss, $75. Proposed U.S. Treas. Reg. � 1.421-5(b) (3),

ex. (5) (1955).
78 Basis in hands of the estate is $150. See Int. Rev. Code of 1954, � 1014(a).
79 S. Rep. No. 1622, 83d Cong., 2d Sess. 294 (1954).
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variable price option provisions. An employee is given the option to

buy stock at 85 per cent of the market value when exercised. At the
time of grant, the price is $100. Later the price rises to $200 and the
employee exercises the option, paying $170 a share. Subsequently he
sells for $250. Since the difference ($15) between the stock at the time
of grant ($100) and the option price ($85�computed as though the
option were exercised then) is less than the difference ($80) between the
stock at disposition ($250) and the price paid under the option ($170),
the employee will be taxed upon $15 of ordinary income. The stock's
basis is increased to $185, and the difference ($65) between the sales

price ($250) and the new basis ($185) is capital gain.
Section 421(e) concerns the modification, extension, or renewal of

stock options. Such events are considered the granting of a new option,
and the fair-market value at the granting is deemed the highest of:
(1) the value on the original granting; (2) the value on the modifica

tion, extension, or renewal date; or (3) the value on any intervening
modification, extension, or renewal date. Thus, if an employee were

given an option to purchase stock at $90, when the fair-market value
was $100, and if later when the stock is worth $90 the option is amended
to allow purchase at $80, the employee cannot exercise a restricted
stock option. He has an option to purchase at $80 stock having a

value of $100.80 However, the above does not apply where for twelve
consecutive months before the modification, extension, or renewal, the

average price of the stock is less than 80 per cent of the value of the
stock at the time of grant, or the date of any intervening modification,
whichever is higher.81 The rule, new in the 1954 Code, will give value
to options of some companies whose stock has hopelessly fallen.
Another provision added by the 1954 Code exempts from the defini

tion of modification an assumption of an existing option or the issuance
of a new one where a merger, consolidation, acquisition of property or

stock, separation, reorganization, or liquidation has taken place.82 How

ever, the conditions are that the employee receives no new benefits and

that the excess of the aggregate fair-market value of the shares subject
to the option immediately after the assumption or issuance over the

option price of such shares is not more than the excess of the aggregate
value of the shares before the assumption or issuance over their aggre

gate option price. In other words, the spread just after the assumption
8� Proposed U.S. Treas. Reg. � 1.421-4(f), ex. (1) (19SS).
81 Int. Rev. Code of 1954, � 421(e)(1)(B).
82 Int. Rev. Code of 1954, � 421(g).
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or issuance multiplied by the shares under the new option cannot be

more than the spread just before the assumption or issuance multiplied
by the shares under the old option.

Since the optionee had to be an employee at the time of exercise, it
was doubtful under the prior Code that exercise by a deceased em

ployee's estate was the exercise of a restricted option. The 1954 Code
added section 421(d)(6), providing that, if the option is exercised by
the decedent employee's estate or by a person who acquired the right
of exercise by bequest, inheritance, or reason of death, the provisions of
section 421 govern to the same extent as if the option had been exer

cised by the decedent, except that the holding period and employment
requirements do not apply and that a transfer to, say, a legatee is con

sidered a disposition. Thus an estate could exercise the option, receive
the stock, and sell it the same day. However, if long-term capital gain
or loss is to result, the executor must hold the stock for more than six
months.83 When an estate exercises and sells or transfers an 85-to-95

per cent option, its return will report an amount of ordinary income.
In such case, the estate is allowed an income tax deduction with respect
to the estate tax attributable to the net value of the option includable
in the estate tax return.84 The stock does not receive a stepped-up basis
by virtue of the inclusion of the option in the estate.85 However, the
basis should be increased by the ordinary income which the estate

reports.
Probably the most intriguing change made by the 1954 Code is the

allowance of an option whose price is not fixed at the date of grant.
What kind of option is referred to where: (1) the option price is fixed
or determinable under a formula in which the only variable is the value
of the stock at any time during a period of six months including the
date of exercise; and (2) the option price (computed as if the option
had been exercised when granted) is at least 85 per cent of the value of
the stock at the time of grant? We have seen that an option to buy
stock at 85 per cent of the value at the time of exercise is within the

83 Proposed U.S. Treas. Reg. � 1.42 1-5 (d) (1) (1955).
84 Int. Rev. Code of 19S4, � 421(d)(6)(B). The deduction is computed under

� 691(c) which allows recipients of income in respect of a decedent a deduction for the
estate tax attributable to the value of such income. See Proposed U.S. Treas. Reg.
� 1.421-5(d)(3)(i) (1955).

85 Int. Rev. Code of 1954, � 1014(d). Note that an estate which exercises and sells a

95% option gets no deduction because no income is reported, only capital gain. The in
equity has been the subject of amendments to �� 421, 1014, urged by the ABA.
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definition.86 Assume the stock is worth $100 at the grant and $200 at
exercise. The employee makes his purchase at $170. The option quali
fies because the option price under the test, computed as if the exercise
were on the date of grant, $85, is always 85 per cent of the market
value at the time of grant, $100. In the example, there is just one varia
ble, the stock's value on the date of exercise, and there can be no other.
However, the proposed regulations make a distinction between variable
and factor.87 There can be more than one factor, but each has to be
fixed at the time of grant. The example given in the regulations is an

option to purchase at 85 per cent of the value at exercise but not less
than $85 nor more than $110.88 Because there is a variable other than the
value of the stock, the following is unallowable: option to buy at $15
under the market at exercise if profits do not exceed $100,000, but at $20
under the market value at exercise if the profits exceed $100,000.89
In satisfying requirement (2) above, the proposed regulations make

it clear that the actual option price need not be at least 85 per cent of
the value at the time of grant, as was thought possible but not very
probable.90 The test in a nutshell is whether or not the 85 per cent re

quirement can be met if the option is exercised on the date of grant. The

example given in the proposed regulations91 is that of an option granted
on June 15, 1955, in which the option price is $10 under the average
value of the stock during the month preceding the month the option
is exercised. The price on June 15, 1955, is $100. If the average value
of the stock during May, 1955, is in fact $95 or more, the option quali
fies. In such case, the option price, $85 ($95�$10), computed on the

day of grant is 85 per cent of the value at the grant, $100, even though
some years later the option is actually exercised and the option price is
different. The regulations would also embrace the following option sug

gested by a leading author on the subject: option to buy at $30 under
the price on the date of exercise, where the stock is valued at $200 at

the date of grant.92
It is significant that the following option would qualify where the

86 An option to buy below 85% of the market price at the time of exercise would

never qualify.
87 Proposed U.S. Treas. Reg. � 1.421-l(d) (2) (ii) (1955).
88 Ibid.
S9 Ibid.
9� Rudick, Compensation of Executives under the 1954 Code, 33 Taxes 7, 10 (1955).
si Proposed U.S. Treas. Reg. � 1.421-2(a) (1) (1955).
92 Lentz, Stock Ownership Plans-Options, Warrants, Leverage Stock, N.Y.U. 13th Inst.

on Fed. Tax. 499, 504 (1955).
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stock's value at the grant is $100: option to purchase at 85 per cent

of the value at the time of exercise but at not more than $85. If the
stock rises, his purchase price remains at $85, but if it drops below

$100, the purchase price rides down with the stock.

Probably the most serious inadequacy of section 421 is that it places
the small, closely held corporation, whose stock cannot be easily valued,
on a much less secure footing than large corporations with stock listed
on an exchange. The exact value of the stock at the date of grant must
be known, and in the case of small corporations, especially those whose
stock has not for years been traded, the determination is exceedingly
difficult.93 In valuing the small corporation's stock, the 15 per cent mar

gin for error allowed by section 421 may be easily exceeded. The small

company does not enjoy the comforts of section 421 to the same extent

as does a large one. There may be some hope in the form of the variable

price option, although its purpose seems not to have been to help the
small corporation.94 Further interpretation will be necessary to deter
mine just where the variable price option stands.

Stock Options with Restrictions

In Harold H. Kuchmanf5 the employee avoided the tax imposed by
T.D. 5507 at exercise by purchasing stock having so many restrictions
placed upon its enjoyment that it was considered valueless. Since he
received nothing worth more than the purchase price, no income was

attributed to the exercise of the option. Kuchman's option was to buy
500 shares of his company's common stock at $5 a share, and its purpose
was to give him a "financial interest therein as a stimulus to vigorous

93 See Bergen, Restricted Stock Options for Executives of Closely Held Corporations,
N.Y.U. 11th Inst, on Fed. Tax. 14S, 147, 149 (1953). The author lists and discounts four

ways to make compliance with the 85% rule a certainty: (1) Appraisal of the stock (too
easily rebutted by the Commissioner). Id. at 147. (2) Escalator clause to increase option
price should 85% requirement be later found not to have been met (not attractive to

employees and possibly disqualified inasmuch as the option's price under the law in 1952
required specification at the time of grant). Id. at 147-48. (3) Prospective ruling (no
rulings on a fact matter are issued). Id. at 149. (4) Sale in open market (the best
method, but gives stock to outsiders). Id. at 149.

94 For an interesting discussion thereon, see Lentz, Stock Ownership Plans�Options,
Warrants, Leverage Stock, N.Y.U. 13th Inst, on Fed. Tax. 499, 507-08, 519 (1955). Note
that the variable price option to purchase at 85% of value at exercise but not more than
$85 is no solution at all. It requires precise determination that the stock was $100 or

under at the grant.
95 18 T.C. 154 (1952), acq., 1952-2 Cum. Bull. 2.
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attention * * * to the Company's affairs."98 The option was coupled
with the following restrictions: (1) the stock could not be sold within
a year of the option's acceptance date, but could be pledged as security;
(2) resale at the option price must be offered, if within such year the
optionee wished to terminate his employment; (3) if sale was contem

plated prior to a certain date, resale must be offered at the current
bid price; and (4) no pre-emptive right could be exercised within a

year of the acceptance date.
The Commisisoner determined the stock to have a fair-market

value of $25 a share at the exercise date and increased the tax

payer's income in the year of exercise by $10,000.97 At the trial, expert
opinion agreed that a willing purchaser could not be found for stock
so loaded with contractual restrictions, and the Tax Court, finding for

petitioner, said:
Since fair market value is defined as the price at which the property to be valued
with all its attributes would change hands between a willing buyer and a willing
seller . . . and not as the sale might be limited to one specific purchaser ... we have
concluded that the ascertainment of fair market value cannot be founded on this
testimony.
The finding has accordingly been made that the property had no ascertainable

fair market value in the hands of petitioner. . . .

This disposition of the matter as an issue of fact . . . makes unnecessary con

sideration of the legal questions involved in the issuance of stock to an employee
at a price below its fair market value.98

Of the limitless varieties of restrictions, two types99 have been most

successful in making stock unattractive and valueless to purchasers : the

prohibition against sale for a substantial period of time100 and the right
of the employer to repurchase.101 Since the right to repurchase has gen

erally the effect of reducing the fair-market value of the stock only to

the repurchase price,102 the prohibition against sale would seem to be

98 Id. at 1S8.
97 ($25-85) x 500 shares.
98 18 T.C. at 163.
99 Bergen, op. cit. supra note 93, at 145, 151.
ioo Helvering v. Tex-Penn Oil Co., 300 U.S. 481 (1937) ; Schuh Trading Co. v. Commis

sioner, 95 F.2d 404 (7th Cir. 1938); Society Brand Clothes, Inc., 18 T.C. 304 (1952);
Harold H. Kuchman, 18 T.C. 154 (1952).
i�i Helvering v. Salvage, 297 U.S. 106 (1936) ; Commissioner v. McCann, 146 F.2d

385 (2d Cir. 1944).
102 Helvering v. Salvage, 297 U.S. 106 (1936) ; Kline v. Commissioner, 130 F.2d 742

(3d Cir. 1942) ; Commissioner v. Bensel, 100 F.2d 639 (3d Cir. 1938) ; Lomb v. Sugden,
82 F.2d 166 (2d Cir. 1936); Wilson v. Bowers, 57 F.2d 682 (2d Cir. 1932); Estate of

John T. H. Mitchell, 37 B.T.A. 1 (1938).
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the more potent restriction. However, if the right to repurchase is exer

cisable at some future time, such as on termination of employment or
death, the value may exceed the repurchase price,103 since the employee
has something of greater value.104
Most of the earlier restricted option cases involved companies having

little financial history, and emphasis was placed on their stock's specu-
lativeness.105 However, Kuchman makes no mention of speculativeness
and cites the early cases. It seems then that well-established stock
can very well through restrictions be found valueless, though insecurity
of investment would fortify this finding.
As a corollary to the Kuchman rule, Robert Lehman106 has decided

that the termination of stock restrictions is not a "taxable event such as

the receipt of compensation for services or the disposition of prop
erty."107 Looking at Kuchman and Lehman together, the tax falls only
upon sale of the stock, at capital-gain rates.
As a caveat, Kuchman and Lehman offer no easy solution. The Com

missioner's initial calculation of the stock's fair-market value is pre
sumed correct, and the taxpayer has the burden of a different showing.
He had better prepare himself with expert opinion and all the evidence
he can gather. Sham restrictions serving no business purpose and cre

ated only for tax reasons, should be avoided.108 However, the business

purpose should not be hard to come by. A company wishing to foster

employee incentive and responsibility will as a matter of course want
the employee to retain his shares, and a closely held company, not wish

ing its stock spread abroad, will naturally want a chance to repurchase
the stock should the services of the employee terminate.

Conclusion

If the Supreme Court affirms the Third Circuit in the LoBue case

and T.D. 5507 is declared invalid, new vistas will open in the field of

103 Commissioner v. McCann, 146 F.2d 385 (2d Cir. 1944) ; Krauss v. United States,
140 F.2d 510 (5th Cir. 1944) ; Worcester County Trust Co. v. Commissioner, 134 F.2d
578 (1st Cir. 1943); Frederick A. Koch, 28 B.T.A. 363 (1933).

104 Bergen, op. cit. supra note 93, at 145, 156 n.35. The author distinguishes the estate
and gift from the income tax cases involving restrictions. The latter cases provide a less
pressing need for fixing values because the tax is merely postponed until sale, whereas,
if values are not assigned, no estate or gift tax is ever collected.

105 Helvering v. Tex-Penn Oil Co., 300 U.S. 481 (1936).
106 17 T.C. 652 (1951), acq., 1952-1 Cum. Bull. 3.
iot id. at 654.
108 Bergen, op. cit. supra note 93, at 145, 158.
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stock options.109 The prospects are that large companies whose stock
can easily be evaluated will be able to grant options with terms less re

strictive than section 421 options and that small companies whose stock
cannot easily be evaluated will be able to plan options without terror
of the evaluation problem. However, those who are looking for a large
initial spread should not become optimistic. If the Internal Revenue
Service is forced to recognize the proprietary stock option, it will un
doubtedly insist that the initial spread be small.
Until the Supreme Court speaks, for the large, fast-growing, publicly

held corporation which has no stock evaluation problem and which does
not particularly desire a large initial spread, the statutory restricted
stock option plan offers the most benefits. The great advantage is cer

tainty of tax treatment. To the high-bracket taxpayer, the 95 per cent

option may be more profitable than an 85-95 per cent one, when not

only the cost but also the tax are considered.110
However, there are problems when immediate reward is contemplated

(beyond 15 per cent) or when the company is small and the stock can

not be accurately valued. The variable price option may be some sort
of solution to the valuation problem. However, under the law as pres
ently clarified, the only option which may be of help (option to purchase
at 85 per cent of value at exercise) is unattractive bargainwise.
The small company may well experiment with a Stone-McNamara or

Kuchman-Lehman type option. A section 421 option can be at least as

insecure. In order not to have section 421 apply accidentally, one of
the prerequisites thereof can be purposely omitted.111 The above can

certainly be recommended if a very large initial spread is necessary.
The tax path is not easy and litigation may ensue, but, on the other hand,
the rewards for careful planning are great.112^ & 6 JAMES W. QUIGGLE

109 por an excellent discussion, see Webster, Unrestricted Stock Options (unpublished
thesis in N.Y.U. 14th Inst, on Fed. Tax. 1956).

110 See Ivins, What Is New In Employee Stock Options, N.Y.U. 10th Inst, on Fed.

Tax. 121, 131 (1952). The author gives the example of a 77% bracket taxpayer who

pays $.25 less for a 95% option than an 85% option, considering both are sold at $100.
Under a 95% option he pays $11.30 ($10 extra plus 26% capital gains tax of $1.30 on a

$5 spread) as against $11.55 under an 85% option (77% tax on a $15 spread).
111 By a provision, say, allowing inter vivos transfer by the employee. Stock options

not qualifying for � 130A of the 1939 Code, were promised taxation "under existing
law." S. Rep. No. 2375, 81st Cong., 2d Sess. 60 (1950).

112 One further solution has been suggested for the small company: couple a � 421

stock option with restrictions. Should the value at the date of grant be attacked,
the taxpayer has a second chance under the Kuchman-Lehman theory. Bergen, op. cit,

supra note 93, at 145, 159.
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AN EXAMINATION OF THE SIXTY-DAY NOTICE REQUIRE
MENT OF THE TAFT-HARTLEY ACT ON THE

RIGHT TO STRIKE

Certain recent decisions of both the National Labor Relations Board
and the courts have given rise to much controversy in the field of labor
relations and have caused many onlookers to wonder whether these de
cisions represent progress.1 One subject which has aroused much com

ment is the interpretation given to section 8(d) of the Labor-Manage
ment Relations Act, generally referred to as the Taft-Hartley Act,2
with regard to the notice requirement limiting the right of a union to

strike during the life of a contract. That then, will be the scope of this
Note: a consideration in the light of these decisions of the meaning
and effect of the sixty-day notice provision on wage reopening provisions
of a labor contract.
Section 8(d) of the Taft-Hartley Act provides:

. . . That where there is in effect a collective-bargaining contract covering employees
in an industry affecting commerce, the duty to bargain collectively shall also mean

that no party to such contract shall terminate or modify such contract, unless the

party desiring such termination or modification�

(1) serves a written notice upon the other party to the contract of the pro
posed termination or modification sixty days prior to the expiration date thereof,
or in the event such contract contains no expiration date, sixty days prior to

the time it is proposed to make such termination or modification;
(2) offers to meet and confer with the other party for the purpose of negoti
ating a new contract or a contract containing the proposed modifications;
(3) notifies the Federal Mediation and Conciliation Service within thirty days
after such notice of the existence of a dispute, and simultaneously therewith
notifies any State or Territorial agency established to mediate and conciliate
disputes within the State or Territory where the dispute occurred, provided no

agreement has been reached by that time; and

(4) continues in full force and effect, without resorting to strike or lock-out, all
the terms and conditions of the existing contract for a period of sixty days
after such notice is given or until the expiration date of such contract, which
ever occurs later:

The duties imposed upon employers, employees, and labor organizations by para
graphs (2), (3), and (4) shall become inapplicable upon an intervening certification
of the Board, under which the labor organization or individual, which is a party to
the contract, has been superseded as or ceased to be the representative of the em-

1 For a discussion of the current controversy see The Disputed Policies of the New
Labor Board, 43 Georgetown LJ. 335, 344, 372 (1954).

2 61 Stat. 136 (1947), 29 U.S.C. �� 141-188 (1952), amending 49 Stat. 449. This act,
enacted in 1935, was originally the National Labor Relations Act, generally known as

the Wagner Act.
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ployees subject to the provisions of the section 9 (a), and the duties so imposed
shall not be construed as requiring either party to discuss or agree to any modifica
tion of the terms and conditions contained in a contract for a fixed period, if such
modification is to become effective before such terms and conditions can be re

opened under the provisions of the contract. Any employee who engages in a strike
within the sixty-day period specified in this subsection shall lose his status as an

employee of the employer engaged in the particular labor dispute, for the purposes of
sections 8, 9, and 10 of this Act, as amended, but such loss of status for such
employee shall terminate if and when he is reemployed by such employer.3
It should be noted that the Wagner Act did not contain any provision
comparable to section 8(d) of the Taft-Hartley Act; this section was

added to accomplish the expressed purpose of the Taft-Hartley Act.4

Judicial Interpretation
On April 12, 19SO, the NLRB handed down its decision in what came

to be known as the first Wilson case.5 Wilson and Company had signed
a two-year collective bargaining agreement with the union on October 13,
1947, running from May 24, 1947 to May 24, 1949. The contract pro
vided for reopening for wage rate adjustment "once during the term of
this agreement, twelve (12) months from the date of signing this agree
ment, by written notice of sixty (60) days prior to the date on which
it is desired to commence negotiations."6 It did not contain a no-strike
clause. On December 26, 1947, some ten weeks after the contract was

signed, the union served notice of its desire to open the agreement,
stating that notice was given pursuant to the contract, as well as section

8(d) of the act. Disagreement followed as to the timeliness of the no

tice, in view of the contract provision that the contract could be re

opened once, ". . . (12) months from the date of signing." On March

16, 1948, the union participated in a nationwide strike. Wilson and

Company filed a complaint with the NLRB charging that the union, by
engaging in the strike, failed or refused to comply with the provisions
of section 8(d) of the act and thereby engaged in an unfair labor prac
tice within the meaning of 8(b)(3) of the act.7
Thus the Board was faced squarely with the problem of whether a

union which calls a strike to modify a contract after sixty-days notice
has complied with the provisions of 8(d) even though the terms of the

3 Id. at 142, 29 U.S.C. � 158(d) (1952).
4 Section 101-1 of Taft-Hartley, entitled Findings and Policy, repeats section 1 of the

Wagner Act, adding only a paragraph on the need to correct union abuses.
5 Wilson & Co., 89 N.L.R.B. 310 (1950).
� Id. at 311.
7 Id. at 310.
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contract provide it cannot be reopened for several months to come. Re

jecting the trial examiner's literal reading of the provision as reaching
"results . . . patently unreasonable, and at variance not only with the
broad policy of the Act but with the specific purpose of the proviso to

section 8(d),"8 the Board ruled that the union had complied with the

provisions of this portion of the act. The intent of this section, as deter
mined by an examination of the legislative history, they felt, was to pre
vent "quickie" strikes.9 Thus the first interpretation of section 8(d)(4)
by the Board established the principle that, in the absence of a no-strike

clause, a union could strike on sixty-days notice and stay within the

protection of the act, regardless of the expiration or modification date.10
The law stood so, unamended by Congress and unchanged by judicial

decision until 1954, when the Eighth Circuit handed down its decision
in the second Wilson case.11 The Eighth Circuit reversed a decision of
the Board,12 which had followed the interpretation of 8(d) enunciated
in the first Wilson case, and held that even if sixty-days notice is given,
there must still be a waiting period of the life of the contract. The court

felt that both the plain wording of the statute and legislative history
supported its views. It pointed out that the bill passed notwithstanding
the fears expressed in Senate Minority Report No. 105 that the effect
of 8(d) was to incorporate a no-strike provision by legislative fiat
into every contract.13 This interpretation of 8(d), that no strike could
be called during the life of the contract completely reversed the Board's
holding.
Following the second Wilson opinion the Labor Board was confronted

with the Lion Oil case.14 In 1950 the employer and the union entered
into a collective-bargaining contract which was to remain in effect from
October 23, 1950, until October 23, 1952, and thereafter until cancelled.

8 Id. at 313.
9 Id. at 316.
10 Chairman Herzog, in a concurring opinion, said that in his view, in requiring sixty-

days notice, Congress was referring only to termination or modification of a contract at

the time of its expiration and that Congress was not seeking to regulate attempts to

change a contract during its term. Board Member Murdock also concurred in a separate
opinion, disagreeing with the Board and with Chairman Herzog as to the result of a

literal reading of this section.
11 Local 3, United Packinghouse Workers, CIO v. NLRB, 210 F.2d 32S (8th Cir.), cert.

denied, 348 U.S. 822 (19S4). This case and the Wilson case were considered together,
as they dealt with the same problem. The case is generally cited as above.

12 Wilson & Co., 105 N.L.R.B. 823 (19S3).
13 See note 11 supra.
14 Lion Oil Co., 109 N.L.R.B. 680 (1954).
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The procedure for cancellation was that, if either party desired to
amend the contract, it was to notify the other party, but no notice was
to be given prior to August 24, 1951. Within the period of sixty days,
the company and union would try to agree. If they could not agree in
the sixty-day period, either party could terminate the contract on an

additional sixty-days notice. On August 24, 1951, the earliest date possi
ble under the contract, the union notified the employer of its desire to
amend the contract. The parties were unable to agree and on April 30,
1952, the employees struck without any further notice of termination.
The company refused to reinstate the employees on the ground that the
strikers had lost their protection under the act by failing to comply
with section 8(d).
Thus a new problem was presented: whether a union which calls a

strike to modify a contract after sixty-days notice of a desire to modify
as required by the contract terms has complied with 8(d) as to statu

tory notice, even though the terms of the contract provide not only for
sixty-days notice of a desire to modify but for another sixty-days notice
to terminate. Application of the rule laid down by the Eighth Circuit
in the second Wilson case undoubtedly would have led to a decision that
the union had lost the protection of the act in striking before the ex

piration of the contract. However, the Board adopted a new interpreta
tion of the section, reading the phrase "expiration date" in section

8(d) (4) to comprehend "not only the terminal date of a bargaining con

tract, but also an agreed date in course of its existence when the parties
can effect changes in its provisions."15 Applying this rule, the Board de
termined that after October 23, 1951, the date provided in the contract

for its modification, section 8(d)(4) no longer prohibited the union from

striking in support of its proposals to amend the existing contract. Ac

cordingly, since the union had also fulfilled the notice requirements of

section 8(d)(1) and (3) and had negotiated with the company with

respect to its proposals as provided in 8(d)(2), the Board found that
the strike of April 30th was lawful. Thus came another interpretation
of this section: where a contract contains a provision for modification,
that is the expiration date of the contract for the purpose of the act, and

sixty-days notice prior to that date is sufficient to satisfy the act.16
On appeal, the Eighth Circuit, again reversing the Board, stated that it

"did not agree with such interpretation nor with the majority's [i.e., of
the Board] apparent disregard of the plain provisions of the contract,"

15 Id. at 683.
16 Id. at 68S.
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and cited the second Wilson case.17 Thus the court of appeals emphatical
ly reaffirmed its holding that once a contract has been entered into be
tween a company and a union, there can be no strike within the protec
tion of the act so long as that contract imposes obligations on the par
ties. It rejected the contention of the NLRB that the sixty-day notice

required by 8(d) was applicable to the earliest date the contract could
be changed. The effect of this, it seems, is that even where there has
been a provision for modification incorporated in the terms of the con

tract, the employees cannot strike in support of their modification de
mands without losing the protection of the act. Thus the employees'
right to strike has traveled a rocky path since the Board's first interpre
tation in 1950.
The Labor Board's most recent interpretation of 8(d), even though

not as damaging to labor as the views of the Eighth Circuit, seems to

indicate an acquiescence with the holding of the Eighth Circuit insofar
as prohibiting the right to strike until a contract expires. However, the
Labor Board would consider the modification date as the date the con

tract expires. The majority opinion says, "If the notice is given more

than sixty days before the expiration date, the expiration date becomes
the critical date prior to which no strike or lockout is lawful; likewise,
if the notice is given less than the sixty days before the expiration date,
then the 60-day period extending beyond the expiration is controlling."18
For those who explain the decision of the Labor Board on the basis of
the election returns,19 the interpretation of 8(d) permitting strikes at
the modification date can easily be explained away as the workings of a
partial Board. However, it must be remembered that that Board was

faced with the rule laid down in the second Wilson case barring strikes
during the life of the contract and it would have been very easy for them
to adopt in toto the Eighth Circuit's decision and declare the strike
illegal. Instead the Board approached the problem with a new interpre
tation of 8(d) which did not compare in severity to the circuit court's
interpretation.
The holding of the Eighth Circuit in the Lion Oil case places the

union in a peculiar position. The Board has developed a considerable
body of administrative law which is generally referred to as "contract

17 Lion Oil Co. v. NLRB, 221 F.2d 231 (8th Cir. 19SS), petition for cert, filed, 24
U.S.L. Week 3036 (U.S. July IS, 1955) (No. 241).

18 Lion Oil Co., 109 N.L.R.B. 680, 683 (1954).
19 See Harris, The Disputed Policies of the New Labor Board: The CIO View, 43

Georgetown L.J. 344 (1954).
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bar" doctrine. Stated most simply, contract-bar law deals with the ques
tion of when, during the existence of a contract with one union, a peti
tion for investigation and certification filed by another union should be
entertained by the Board to the point of ordering an election. In 1939
the Board laid out what subsequently became known as the "one-year
rule," holding that a one-year contract barred a rival union during its
term.20 The "bar" was extended through the years and in 1953 a five-
year contract bar was upheld 21 The union now faces this problem. If
it enters into a long-term contract, thereby achieving stability in its

representative status, and provides by the terms of the contract for
modification of the provisions as to hours and wages in order to keep the
contract abreast of economic progress, it has given up its strongest
weapon to enforce its demands for modification, since the Lion Oil de
cision of the Eighth Circuit has made strikes illegal except at the end
of the contract. Generally, employers prefer to continue dealing with
the representatives they have come to know, but under the Lion Oil
case it is highly doubtful if there will be many long-term contracts with

reopening clauses. The right to strike is too sacred to be given up for

very long.22
In 1948 a survey of union opinion showed that while two-year con

tracts or longer ones were preferred over one-year contracts, this pref
erence was conditioned at least upon wage-reopening clauses, so that the
union would not be constrained for two or more years.23 By the same

token, labor will not give up the right to strike for much over a year if

it can avoid it. Between 1950, when the first Wilson case was decided,
and 1955, when the circuit court declared that there could be no strike
in support of modification demands, many contracts were negotiated
for at least two-year periods with provisions for modification. Today,
the voice of labor will speak with little authority in support of those
modification demands without the right to strike. This, then, is the

import of the case decisions.

The Statutory Language

Primarily, section 8(d) poses two problems: Did Congress intend to

abridge the right to strike to the extent that any strike during the life

of the contract is illegal, and, if so, what did it intend by "the life of the

20 Metro-Goldwyn-Mayer Studios, 7 N.L.R.B. 662 (1938).
21 General Motors Corp., 102 N.L.R.B. 1140 (19S3).
22 For a treatment of the "contract bar" doctrine, see S Syracuse L. Rev. 143 (19S3).
23 Wolinsky, Labor and Management Look at Collective Bargaining 37-44 (1949).
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contract." An examination of the language of 8(d), supra, sheds some

light on these questions. The introductory sentence to the proviso states

that the procedures hereafter prescribed are prerequisites to the termina
tion or modification of a contract. Similarly the requirements of sub
sections (1) and (2) are made applicable to "proposed termination or

modification" and to "negotiating a new contract containing the pro
posed modifications." Moreover, the last paragraph of section 8(d) pro
vides that neither party is required to "discuss or agree to any modi
fication of the terms and conditions contained in a contract for a fixed

period if such modification is to become effective before such terms and
conditions can be reopened under the provisions of the contract." This

suggests by negative implication that the duties of these subsections do

apply where modifications are sought before the termination of the con

tract, but in accordance with the contract terms. As was recently ob
served by the Circuit Court of Appeals for the Second Circuit, 8(d)
provides for "an orderly way to terminate or modify existing bargaining
contracts."24 From the premise that 8(d) is applicable where a party
wishes to modify an existing indefinite contract at a prescribed interval,
the phrase "expiration date" becomes crucial. This phrase serves both
to set the time by which to measure the date for giving notice of a pro
posal either to terminate or to modify [section 8(d)(1)] and to signify
the date after which there may be a strike in support of contract changes
[section 8(d)(4)].
In 8(d)(1) it is provided that the moving party must serve notice "of

the proposed termination or modification sixty days prior to the expira
tion date." Thus, where a contract permits modification at a specified
date, it follows that notice must be measured from the date at which the
contract permits modification to become effective. The only alternative
would lead to requiring that notice to reopen and amend a contract

during its terms be given sixty days before the termination of the con

tract. Such a reading would mean that in the case of a two-year con

tract subject to reopening at the end of the first year, notice would have
to be given ten months after the date of modification. This would be
contrary to statutory recognition for contract modification as opposed to

termination; manifestly there is no room left for interim modification
negotiations if they cannot occur until the sixty-day period preceding
termination. The statute may not be read to impute such an intent.25
24 NLRB v. Mastro Plastics, 214 F.2d 462, 466 (2d Cir. 1955), aff'd, 76 Sup. Ct.

349 (1956).
25 United States v. Raynor, 302 U.S. 540, 547 (1938) ; Mercantile Commerce Bank and



454 The Georgetown Law Journal [Vol. 44: p. 426

If the phrase "expiration date" as used in 8(d)(1) refers, in situations
where contract modification rather than termination is sought, to the
date provided by the contract for modification, it cannot be given an

other meaning as applied to the identical situation where the question is
whether the "expiration date" of the contract has passed so as to legiti
mize a strike under 8(d)(4). Recurrence of the same phrase within the
same statutory section requires identical construction.26 Applying here
the meaning thus assigned by the act to "expiration date" it seems that
a union strike after sixty-days notice prior to the modification date is
not an illegal strike under 8(d)(4).27
These provisions suggest that Congress was concerned with allowing

for a "cooling-off" period at the time when strikes would be most likely
to occur, i.e., at the modification date or the expiration date.28 Further

more, the failure of Congress to enact a proposed section making a strike

during the term of a contract an unfair labor practice might well indi
cate that Congress did not intend to bar all strikes during the life of
the contract.29 This does not seem to be such an unreasonable view when
it is remembered that Congress provided in section 301 of the Taft-

Hartley Act that "any . . . labor organization may ... be sued as an

entity and in behalf of the employees whom it represents in the courts

of the United States."30 The possibility of suit for breach of contract

would be some deterrent to violation of a contract during its term. The

sanction clause of 8(d) is made applicable only to an "employee who

engages in a strike within the sixty-day period." This would indicate

also that Congress was concerned only with strikes at the time when

they were most likely to occur, namely at "expiration time," and not

with a mere breach of contract per se.

Throughout section 8(d), use of the terms modification, termination,
and expiration seem to support the construction that the section applies
to those times when modification or termination is possible. That seems

to be the import of the section read as a whole.

The importance of this can be seen when it is remembered that the

holding of the Eighth Circuit in the Lion Oil case was supported pri-

Trust Co. v. Commissioner of Internal Revenue, 16S F.2d 307, 310 (8th Cir.), cert.

denied, 333 U.S. 868 (1948).
26 Lewellyn v. Harbison, 31 F.2d 740, 742 (3d Cir. 1929).
27 Brief for Respondent, Lion Oil Co. v. NLRB, p. 39.

28 See 68 Harv. L. Rev. 720 (1955), commenting on the Lion Oil case.

29 H.R. Conf. Rep. No. 510, 80th Cong., 1st Sess. 41-42 (1947).
30 61 Stat. 157 (1947), 29 U.S.C. � 186 (1952).
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marily by citing the second Wilson case. Turning to the legislative his

tory of the act in the second Wilson case, the court quoted the Senate
Committee on Labor and Welfare :

If unions can break agreements with relative impunity, then such agreements do
not tend to stabilize industrial relations. The execution of an agreement does not

by itself promote industrial peace. The chief advantage which an employer can

reasonably expect from a collective labor agreement is assurance of uninterrupted
operation during the term of the agreement. Without some effective method of

assuring freedom from economic warfare for the term of the agreement there is
little reason why an employer would desire to sign such a contract.

Statutory recognition of the collective agreement as a valid, binding and enforce
able contract is a logical and necessary step. It will promote a higher degree of
responsibility upon the parties of such agreements, and will thereby promote indus
trial peace.31

While this statement was used to support the holding that there could
be no strike during the life of the contract, these paragraphs of the

report addressed themselves to the justification for section 301, which
permits unions to be sued. Preceding the above paragraphs, the report
says:
In the judgment of the committee, breaches of collective agreement have become
so numerous that it is not sufficient to allow the parties to invoke the processes of
the National Labor Relations Board when such breaches occur (as the bill proposes
to do in title I). We feel that the aggrieved party should also have a right of action
in the Federal courts.32

These passages indicate that Congress desired stability and intended to

discourage breaches by giving the right to sue unions as entities, but
they do not support a view rejecting the position that "modification"
equals "expiration."
In the second Wilson case, the circuit court also quoted Senator Taft

to the effect that, "If such notice is given, the bill provides for no wait
ing period except during the life of the contract itself."33 Senator Taft
was illustrating the application of the provisions where notice is given
sixty days or less before the end of the contract. As respondent's brief
in Lion Oil pointed out, the statement has no bearing where notice was

given of the desire to modify during the term of the contract.34 Speak
ing of labor contracts under the act, the Court of Appeals for the Sixth

31 See note 11 supra.
32 S. Rep. No. 105, pt. 1, 80th Cong., 1st Sess. 16, 17 (1947).
33 See note 11 supra.
34 Brief for Respondent, Lion Oil Co. v. NLRB, p. 32 n.14.
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Circuit viewed the two provisions with what is perhaps greater clarity
when it indicated that Congress considered breaches of labor contracts
to be separate and distinct from unfair labor practice and that section
301 was created for the enforcement of a policy different from that
reflected in 8(d).35
The Eighth Circuit also ignored the fact that Congress did not act

on the recommendation of the Joint Committee on Labor-Management
Relations which had been created by section 401 of the act.36 Noting
that 8(d) was susceptible of opposing interpretation, the Committee
proposed amendatory language which would have made clear the right
to strike under a reopening clause upon giving sixty-days notice.37 This
proposal was reflected again in 1949 by the Republican minority of the
Senate Labor and Public Welfare Committee,38 and was at different
times accepted by both the Senate39 and the House,40 although ulti
mately no new act was passed.

The Legislative Purpose

The great amount of time spent in extensive debate on the floor of

Congress gave ample opportunity to discuss and consider the problems
and ramifications of this section. The legislative history should provide
the key to congressional intent. There is some evidence that Congress
did not intend in 8(d)(4) to limit the right to strike for contract de
mands where modifications are permitted during its term. In explana
tion of this provision as it first appeared in the senate biH, the senate

report made it clear that the sixty-day notice requirement, following
which there may be resort to a strike, applied to contracts, "with an

automatic renewal clause in the absence of advance notice by either
side of a desire to terminate or modify."41 And further on, "It should
be noted that this section does not render inoperative the obligation to

35 International Union of Operating Engineers v. Dahlen Const. Co., 193 F.2d 470, 474

(6th Cir. 1951).
36 Section 401 of Taft-Hartley establishes a joint committee and � 402 provides that

the committee shall conduct a thorough study and investigation of the entire field of labor

relations.
37 S. Rep. No. 986, pt. 3, 80th Cong., 2d Sess. 63 (1948).
33 S. Rep. No. 99, pt. 2, 81st Cong., 1st Sess. 27 (1949).
39 The Taft Bill which passed the Senate that year contained such a provision. S. 248,

81st Cong., 1st Sess. (1949).
40 The Wood Bill was passed by the House but was later recommitted. H.R. 3228,

81st Cong., 1st Sess. (1949).
41 S. Rep. No. 105, pt. 1, 80th Cong., 1st Sess. 24 (1947).
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conform to notice provisions for longer periods, if the collective agree
ment so provides. Failure to give such notice, however, does not be

come an unfair labor practice if the 60-day provision is complied with."42
Such a clause as the report describes contemplates modification as well
as termination to be the occasion for invocation of the procedures of

section 8(d) following which there may be a strike. In like fashion, the
house and senate conferees who determined the final wording of sec

tion 8(d) reported that the steps it made prerequisite to a strike were

applicable where a party to an agreement wished to modify rather than
terminate it.43 Consistent with these expressions, Senator Ball, a pro

ponent of 8(d), stated on the senate floor that this provision ". . . means

giving at least 60 days notice of termination of the contract, or of the
desire for any change in it . . . ,"44

Cogent support for this position is afforded by the Joint Committee
on Labor-Management Relations.45 In its final report, which has been
described as an illuminating source of persuasive evidence of congres
sional intent,46 the Committee considers the precise question presented
in this case:

Reading section 8 (d) as a whole seems to lead to the conclusion that the act

permits a strike, after a 60-day notice, in the middle of a contract which authorizes
a reopening on wages. Use of the words "or modify" and "or modification" in the

proviso, and use of "or modification" in 8(d)(1) and the statement in the final para
graph of the section that the parties are not required to agree to any modification
effective before the contract may be reopened under its terms, all seem to contem

plate the right of either party to insist on changes in the contract if they have so

provided. The right of the union would be an empty one without the right to strike
after a 60-day notice.47

Viewing, however, the statutory words as "susceptible to opposing inter
pretation" and the problem to be of extreme importance to both man

agement and labor, the Joint Committee suggested clarifying language
changes to make explicit the result it thought already contemplated by
the section. None were enacted.
It is interesting at this point to note the shift that has taken place on

the Board in respect to its belief as to the purpose of the act. In the
first Wilson case, the majority decision said that "the prime purpose

42 Ibid.
43 Id. at 34-3S.
44 93 Cong. Rec. 5014 (1947).
45 See note 22 supra.
46 NLRB v. Wiltse, 188 F.2d 917, 921, 923 (6th Cir.), cert, denied, 342 U.S. 859 (1951).
47 S. Rep. No. 986, pt. 3, 80th Cong., 2d Sess. 62 (1948).
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of Section 8(d) was to prevent 'quickie' strikes."48 In its decision in
the Lion Oil case, the Board said, "The fundamental purpose is to
assure that once parties have stabilized their bargaining relationship by
entering into a contract, the stability achieved will not be placed in
jeopardy by strikes or lockouts."49 So the new Board's attitude as to
the underlying policy of the act is drastically different from that of the
old Board.50

The Scheme of the Act

The 1947 amendments to the act, like the earlier Wagner Act, reflect
the national policy that industrial peace can most effectively be attained
through the practice and procedures of collective bargaining. As stated
in section 1 of the act, "It is hereby declared to be the policy of the
United States to eliminate the causes of certain substantial obstruc
tions to the free flow of commerce and to mitigate and eliminate these
obstructions when they have occurred by encouraging the practice and

procedure of collective bargaining and by protecting the exercise by
workers of full freedom of association, self-organization and designation
of representatives of their own choosing, for the purpose of negotiating
the terms and conditions of the employment . . . ."51 Implementation of
this fundamental policy in large measure explains and justifies enact

ment of the act's regulatory provisions relating both to representation
proceedings and to the commission of unfair labor practices.
The character of the bargaining relationship thus provided for is

defined generally in section 8(a). It involves "the performance of the
mutual obligation of the employer and representative of the employees
to meet at reasonable times and to confer in good faith with respect to
wages, hours and other terms and conditions of employment." Beyond
question, the policy and the practice of collective bargaining thus de

scribed are applicable to negotiations leading to contract amendments

during the term of an existing agreement. Such negotiations are con

templated by 8(d). It cannot be supposed that they were meant to be

controlled by a different set of principles from those which Congress has

determined will most effectively achieve the statutory objective.
Abridgement of the right to strike abridges as well the effective exer

cise by employees of the right to bargain collectively, as envisioned by

48 Wilson & Co., 89 N.L.R.B. 310, 316 (19S0).
49 Lion Oil Co., 109 N.L.R.B. 680, 681 (19S4).
so Since 1953 the Board has acquired 3 new members. Section 3(a) provides for 5 mem

bers on the Board.
51 See note 2 supra. See also NLRB v. Jones & Laughlin, 301 U.S. 1, 45 (1937).
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the act. Thus a union's economic demand at a bargaining table derives

its ultimate sanction from the power of the employees to withhold their
labor concertedly in its support. To the extent that efficacious recourse

to a strike is curtailed, the strength of the employees' bargaining posi
tion is diminished. In a statement three times recognized by the Su

preme Court as authoritative gloss on the scheme of the act,52 Senator
Taft pointed out the interrelation between collective bargaining and the

right to strike and the indispensability of the one to the other.

[T]he solution of our labor problems must rest on a free economy and on free col
lective bargaining. The bill is certainly based upon that proposition. That means

that we recognize freedom to strike when the question involved is the improvement
of wages, hours, and working conditions, when a contract has expired and neither
side is bound by the contract. We recognize that right in spite of the inconvenience,
and in some cases perhaps danger, to the people of the United States which may
result from the exercise of such right. . . .

.... So far as the bill is concerned, we have proceeded on the theory that there
is a right to strike and that labor peace must be based on free collective bargaining.
We have done nothing to outlaw strikes for basic wages, hours, and working condi
tions after proper opportunity for mediation.53

Conclusion

As the law stands today, the employee's right to strike has been con

siderably diminished. If the interpretation by the Eighth Circuit of sec
tion 8(d) represents the true congressional intent, then the fears of
those who expressed considerable concern that the Taft-Hartley Act

placed numerous quite new restrictions on unions and substantially weak
ened the restraints which the Wagner Act had placed on employers
were not entirely unjustified.54 The problem is basically one of trying to
achieve some stability in industrial relations, yet not weakening labor's
position so much as to shift the weight of authority entirely back to man

agement as it was before the New Deal legislation of the 1930's. But by
taking away the union's right to strike within the provisions of the act
in order to give some weight to its modification demands, it takes much
of the force out of the union demands. Alternatively, if the union wishes
to have power at the bargaining table, it must not give up its right
to strike.

52 Amalgamated Ass'n of Street, Elec. Ry. & Motor Coach Employees v. Wisconsin
Employment Relations Board, 340 U.S. 383, 395 (1951) ; NLRB v. International Rice
Milling Co., 341 U.S. 665, 673 (1951) ; United Automobile Workers, CIO v. O'Brien,
339 U.S. 454, 457 (1950).

53 93 Cong. Rec. 3835 (1947).
54 See note 19 supra.
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While the import of the present interpretation of section 8(d) is
apparent, the effects on industrial stability must remain to be seen. In
the absence of a reversal of the Lion Oil decision by the Supreme Court,
a change in the law appears doubtful. The circuit court in the second
Wilson case indicated that any change must be made by Congress.55
At present, congressional activity on Taft-Hartley is probably at its
lowest ebb since 1947. One comment on the problem expressed skepti
cism as to whether employers would invoke 8(d) against strikes under

existing contracts with reopening provisions for the current year, where
the contract permitted strikes. To do so might upset the bargaining
relationship more readily and more seriously than the strikes.56
The most immediate effect has been a tendency away from long-term

contracts, with a consequent lessening of stability in labor-management
relations. Contracts made before the Lion Oil decision which seemed to

anticipate the ruling may provide the answer. The B. F. Goodrich Com-

pany-CIO Rubber Workers contract in existence at the time of the Lion
Oil decision provides for sixty-days notice to reopen and terminate. If

agreement is reached within sixty days, the contract continues; if not, it
terminates. The contract can be reinstated by a subsequent agreement.
The Southern California Contractors�AFL Carpenters contract is
aimed directly at a holding such as the Lion Oil decision. It provides for

serving a termination notice in connection with a reopening if "federal
or state laws or regulations or final court decisions" prevent a strike
or lockout pursuant to reopener.57
Even though these contracts may provide a solution, the Board's cur

rent position is much more acceptable for furthering industrial stability.
It has taken a long time for the laboring class to make itself heard. In

the absence of express, unequivocal legislative language, the right should
not be impaired.

HAROLD A. GOLD

55 See note 11 supra.
56 Bureau of National Affairs, 36 Analysis 1, Labor Relations Report (May 2, 1955).
57 Ibid.
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THE ROBINSON-PATMAN ACT AND THE DEFENSE OF
"MEETING COMPETITION"

Twenty years have passed since the enactment of the Robinson-
Patman Act,1 and the courts are still attempting to interpret its pro
visions. This is not surprising considering the subject matter of the act

(price discrimination), and the era in which the act was created (the
"middle thirties"), a period where the basic tenets of capitalism were

questioned. The act was founded on the premise that the elimination
of discriminatory pricing would best preserve our threatened economy.
The term "price discrimination" implies that a seller charges different

prices for identical products sold at the same time under identical con
ditions. These conditions include quantities sold, credit and delivery
terms, special service facilities, and the seller's marginal profits. If all
except one are identical, there is discrimination. A price discrimination
should be distinguished from a "price differential," which makes a due
allowance for differences in the method, quality, or quantity of the pur
chase. Also, it should not be confused with a "price cut," which extends
to every purchaser in the market. In contrast, a price discrimination
is granted only to a favored few.

The inherent evil in price discrimination is that the favored buyer
may use it to monopolize the market. The retailer who receives his
goods at a lower price than his competitor can consistently undersell
until his competitor is forced out of business. Then, with no competi
tion to worry him, he can raise his price to an excessive high�the in
evitable result of a monopoly.
The problems involved in a discussion of price discrimination are

many and complex. The one law governs the pricing tactics of both the

large seller dominant in the national market, as well as the small seller
in the local market; it makes no distinction between the sale of goods
in bulk, and the sale of packaged goods, although both transactions
may involve different markets and different methods of distribution; it
regulates the situation wherein the one discrimination may have the dual
effect of promoting competition at the primary level, between sellers, and
injuring competition at the secondary level, between buyers. These are

just a few of the problems encountered. Precedent is of small value in
this field, since nearly every case involves a different industry, a different
level of distribution, and a different degree of competitive injury.

1 49 Stat. 1526 (1936), 15 U.S.C. �� 13, 13a, 13b (1952).
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History of the Act

The first of the antitrust laws was the Sherman Act,2 the "Magna
Carta" of antimonopoly. This act made illegal "every contract, combi
nation in the form of trust or otherwise, or conspiracy, in restraint of
trade . . . ."3 It also made it a misdemeanor for any person to "monopo
lize, or attempt to monopolize, or combine or conspire with any other
person or persons, to monopolize any part of the trade . . . ."4
By 1913, it was felt that the Sherman Act was too general and that

it did not specifically cover practices which, while not yet in the mo

nopoly stage, were definitely harmful to competition. The result was the
enactment of the Clayton Act.5 Section 2 of that act made it unlawful
to discriminate in price between different purchasers, "where the effect
of such discrimination may be to substantially lessen competition or tend
to create a monopoly in any line of commerce."6 It exempted the dis
crimination in price which made only due allowance for differences in

"grade, quality, and quantity of the commodity sold"7 and discrimina
tion in price in the same or different community made "in good faith to
meet competition."8
The legislative history shows that the purpose of the Clayton Act was

to prevent the national seller from taking unfair advantage of his local
competitor :
Section 2 of the bill is intended to prevent unfair cUscriminations. It is expressly

designed with the view of correcting and forbidding a common and widespread un

fair trade practice whereby certain great corporations . . . have heretofore endeavored
to destroy competition and render unprofitable the business of competitors by sell

ing their goods, wares, and merchandise at a less price in the particular communi
ties where their rivals are engaged in business than at other places throughout the

country. . . . The necessity for legislation to prevent unfair discriminations in prices
with a view of destroying competition needs little argument to sustain the wisdom
of it.9

Despite its noble purpose, however, during the depression years, the

Clayton Act was found to be inadequate. The country was frightened
by the tremendous growth of the chain stores. The existence of the in

dependent merchant appeared to be threatened. A Federal Trade Com-

2 26 Stat. 209 (1890), IS U.S.C. �� 1-7 (1952).
3 26 Stat. 209 (1890), 15 U.S.C. � 1 (1952).
4 26 Stat. 209 (1890), 15 U.S.C. � 2 (1952).
5 Act of Oct. 15, 1914, c. 323, 38 Stat. 730.
� Id. at 730.
7 Ibid.
8 Ibid.
9 H.R. Rep. No. 627, 63d Cong., 2d Sess. 8 (1914).
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mission Survey10 disclosed that one factor leading to the accelerated

growth of the chain store was that the price concessions obtained by
them were exempt from the Clayton Act.11 The concessions were either
made only as "quantity discounts" or "to meet competition."12
To close these loopholes of the Clayton Act, the Robinson-Patman

Act13 was passed. Its main purposes were "to eliminate the possible
exemption for discriminations made 'on account of different 'quantities
sold,' and substitute therefor an exemption for differences in the sellers'
costs. . . . [and] to eliminate the nullifying effects of the 'good faith

meeting of competition' proviso of the old act."14 To accomplish this

object, the Robinson-Patman Act provides :

It shall be unlawful for any person engaged in commerce ... to discriminate in

price between different purchasers of commodities of like grade and quality . . .

where the effect of such discrimination may be substantially to lessen competition
or tend to create a monopoly in any line of commerce, or to injure, destroy, or pre
vent competition with any person who either grants or knowingly receives the bene
fit of them: Provided, that nothing . . . shall prevent differentials which make only
due allowance for differences in the cost of manufacture, sale, or delivery resulting
from differing methods or quantities in which such commodities are to such pur
chaser sold or delivered.15

Further, it provides:
Upon proof being made . . . that there has been discrimination in price or services

or facilities furnished, the burden of rebutting the prima-facie case . . . shall be upon
the person charged with a violation of this section . . . [N]othing . . . shall prevent
a seller rebutting the prima-facie case thus made by showing that his lower price
or the furnishing of services or facilities to any purchaser or purchasers was

made in good faith to meet an equally low price of a competitor, or the services
or facilities furnished by a competitor.16

In establishing a prima facie case of price discrimination, it must be
shown that the seller made a sale of goods of "like grade and quality,"
to different purchasers, at different prices, in interstate commerce, and
that the effect of this discrimination may result in an injury to compe-

10 Final Report on Chain-Store Investigation, S. Doc. No. 4, 74th Cong., 1st Sess.
(1934).

11 Id. at 51.
12 Act of Oct. 15, 1914, c. 323, 38 Stat. 730.
13 49 Stat. 1526 (1936), 15 U.S.C. �� 13, 13a, 13b (1952).
14 Testimony of Representative Wright Patman, Hearings Before the Subcommittee on

Antitrust and Monopoly of the Senate Committee on the Judiciary, 84th Cong., 1st Sess.
1524 (1955).

15 49 Stat. 1526 (1936), 15 U.S.C. � 13(a) (1952).
16 49 Stat. 1526 (1936), 15 U.S.C. � 13(b) (1952).
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tition. The accused seller can defend his action by claiming there re
sulted no injury to competition, or he can attempt to justify the dis
crimination. This justification may take three possible forms under the
act. First, that the lower price made only due allowance for difference
in the cost of manufacture, sale, or delivery resulting from differing
methods or quantities sold;37 second, that the sales were made in re

sponse to changing market conditions;18 or third, that the lower price
was made in good faith to meet an equally low price of a competitor.19
It is the third defense with which this Note is primarily concerned.

Injury to Competition

Before a discrimination in price becomes illegal it must result in an

injury to competition. What constitutes an injury to competition has
been the subject of much controversy. Some of the confusion has re

sulted from the equating of "injury to competition" with "injury to

competitor." They are not necessarily the same. The distinction was

explained in a house conference report as follows :

Competition is a contest between sellers for the business of a buyer. In such a

contest one seller gets the order while other sellers lose the order. That is compe
tition. ... In any competitive economy we cannot avoid injury to some of the com

petitors. The law does not, and under the free enterprise system it cannot, guar
antee businessmen against loss. That businessmen lose money or even go bankrupt
does not necessarily mean that competition has been injured. "Competition," Mr.

Justice Holmes observed, "is worth what it cost."
We must always distinguish between injury to competition and injury to com

petitor. To promote and protect competition is the primary function of the anti
trust law. However, we cannot guarantee competitors against all injury. This can

only be accomplished by prohibiting competition.20

Of course, at times the loss of a single competitor may be an injury
to competition. This happens most often where there are originally only
a few competitors in the market.

Since it is the purpose of an antitrust law to promote competition,
generally, it might be said that the recommendation of the Attorney
General's Committee21 would be a proper standard. They suggested
that an "analysis of the statutory 'injury' center on the vigor of com-

17 49 Stat. 1526 (1936), 15 U.S.C. � 13(a) (1952).
is Ibid.
19 49 Stat. 1526 (1936), 15 U.S.C. � 13(b) (1952).
20 H.R. Rep. No. 1422, 81st Cong., 1st Sess. 5 (1949).
2i Attorney General's National Committee to Study the Antitrust Laws, Report (1955).



1956] Notes 465

petition in the market rather than hardship to individual business
men."22 This interpretation would give proper consideration to those
instances where a discrimination in price, even though injuring a par
ticular competitor, increases the competitiveness of the market.

Judicial decisions on this subject have been inconsistent. In Samuel
H. Moss, Inc. v. FTC,23 the court held that proof of discrimination alone
is sufficient to support a presumption that competition has been injured.
Three years later this interpretation received support from the Supreme
Court's opinion in FTC v. Morton Salt Co.,24 where it was implied that

any substantial difference in price, plus the existence of competition
which may be affected, is sufficient to support an inference of injury to

competition. But the Moss principle was short-lived. In 1951, the
Seventh Circuit rendered an inconsistent decision in Minneapolis-
Honeywell Regulator Co. v. FTC.25 One of the questions involved in
that case was whether there had been an injury to competition. The
court interpreted the act as requiring a "substantial, not trivial or

sporadic, interference with competition,"26 and said that "a mere possi
bility of such injury is insufficient to sustain a charge of violation of
the Act."27
Since the Minneapolis-Honeywell decision, the Federal Trade Com

mission has indicated that they approve of the interpretation given there.
In General Foods Corp.,28 for example, the Commission said that to
establish a prima facie case, the "counsel supporting the complaint has
the burden of proof to establish the necessary competitive injury."29
Perhaps the foregoing difficulties stem from the failure of the Supreme
Court to supply an adequate standard for the lower federal courts to

apply.
Meeting Competition

As mentioned before, a seller can justify a charge of price discrimina
tion by proving that his price concession was in good faith to meet the

22 Id. at 164.
23 148 F.2d 378 (2d Cir.), affirming 36 F.T.C. 640 (1943), cert, denied, 326 U.S. 734

(1945).
24 334 U.S. 37 (1948).
25 191 F.2d 786 (7th Cir. 1951), reversing in part 44 F.T.C. 351 (1948), cert, dismissed,

344 U.S. 206 (1952).
28 Id. at 790.
27 Id. at 792.
28 CCH Trade Reg. Rep. (1954 Trade Cas.) J 25,069, at 35,210 (FTC Dkt. No. 5675,

April 27, 1954).
29 Id. at 35,212.
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equally low price of a competitor. Much of the present furor surround
ing this defense resulted from Standard Oil Co. v. FTC.� Standard, in
that case, had sold gasoline to four comparatively large jobber cus

tomers in the Detroit area at a less price per gallon than it charged its
service station customers in the same area, although certain of the
jobbers were retailing the gasoline in competition with the service sta
tions. At a hearing before the Commission,31 Standard Oil offered to

prove that it offered the lower price to the jobbers in order to avoid
losing them to a competitor who had offered an equally low price. The
Commission refused to hear the offer on the ground that the provision
of the act was merely a procedural rule of evidence, which it could dis

regard in the presence of affirmative proof that competition had been

injured by the discrimination. The order was affirmed by the court of

appeals.32 On certiorari, the Supreme Court reversed, by a divided court

(5-3).33 The majority held that a good-faith attempt to meet competi
tion was an absolute defense to a charge of price discrimination. They
decided that none of the changes made in the section 2(b) proviso of
the Clayton Act by the Robinson-Patman Act had cut into the actual
core of the "meeting competition" defense:

That still consists of the provision that wherever a lawful lower price of a com

petitor threatens to deprive a seller of a customer, the seller, to retain that cus

tomer, may in good faith meet that lower price. Actual competition, at least in this
elemental form, is thus preserved.34

Section 2(b) was regarded by the Court as a seller's right of self-
defense against a competitor's price raids:

Congress did not seek by the Robinson-Patman Act either to abolish competition
or so radically curtail it that a seller would have no substantial right of self-defense

against a price raid by a competitor. For example, if a large customer requests his

seller to meet a temptingly lower price offered to him by one of his seller's competi
tors, the seller may well find it essential, as a matter of business survival, to meet

that price rather than lose the customer. It might be that this customer is the
seller's only available market for the major portion of the seller's product, and that

the loss of this customer would result in forcing a much higher unit cost and higher
sales price upon the seller's other customers. There is nothing to show a congres
sional purpose, in such a situation, to compel the seller to choose only between

30 41 F.T.C. 263 (194S), modified, 43 F.T.C. 56 (1946), modified and aff'd, 173 F.2d

210 (7th Cir. 1949), rev'd and remanded, 340 U.S. 231 (1951), modified, 49 F.T.C. 923

(1953).
si 41 F.T.C. 263 (1945); modified, 43 F.T.C. 56 (1946).
32 173 F.2d 210 (7th Cir. 1949).
33 340 U.S. 231 (1951).
34 Id. at 242.
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ruinously cutting its prices to all its customers to match the price offered to one,
or refusing to meet the competition and then ruinously raising its prices to its re

maining customers to cover the increased unit costs. There is, on the other hand,
plain language and established practice which permits a seller, through Section 2(b),
to retain a customer by realistically meeting in good faith the price offered to that
customer without necessarily changing the seller's price to its other customers.35

However, Justice Reed was joined by Justice Black and the Chief

Justice, in a vigorous dissent espousing the view that both the legisla
tive history and the wording of the statute required the interpretation
placed on it by the Commission.36 He agreed with the Commission that
if the discrimination had an adverse effect on competition it should not

be a complete defense merely because the seller acted in good faith.

[W]e think that Congress intended so to amend the Clayton Act, that the avenue

of escape given price discriminators by its "meeting competition" clause should
be narrowed. The Court's interpretation leaves what the seller can do almost as

wide as before. ... It seems clear to us that the interpretation put upon the clause
of the Robinson Patman Act by the Court means that no real change has been
brought about by the amendment.37

[AJdoption of petitioner's position would permit a seller of nationally distributed
goods to discriminate in favor of large chain retailers, for the seller could give to
the large retailer a price lower than that charged to small retailers, and could then
completely justify its discrimination by showing that the large retailer had first ob
tained the same low price from a local low-cost producer of competitive goods.38

The decision incited an immediate response among all businessmen,
especially the smaller independents. They felt that the Court had emas

culated their favorite antitrust law. No longer could a seller be forced
to justify his discrimination on the difficult "cost savings" proviso. Now
he need only claim he was "meeting competition," and it would com

pletely exonerate his discriminatory pricing. The door would thence
forth be open for wholesale violations of the act. Fortunately, these

35 Id. at 249.
36 An example of what the legislative history proves can be shown by the following

statement made during debate on the statute.

[T]his does not set up the meeting of competition as an absolute bar to a charge of
price discrimination under the bill. It merely permits it to be shown in evidence. The
provision is entirely procedural. It does not determine substantive rights, liabilities,
and duties. They are fixed in other provisions of the bill. It leaves it a question of
fact to be determined in each case, whether the competition to be met was such as

to justify the discrimination given, as one lying within the limitations laid down by
the bill, and whether the way in which the competition was met lies within the lati
tude allowed by those limitations.

80 Cong. Rec. 9418 (1936).
37 340 U.S. at 253.
38 340 U.S. at 263.
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fears have not materialized. Since the decision, the Commission has con

tinued to reject the defense every time it is raised.
The decision has resulted in two separate bills in Congress. The

Kefauver Bill (S. 11) makes it a complete defense for a seller to show
that his lower price was made in good faith to meet an equally low price
of a competitor, unless the effect of the discrimination may be substan
tially to lessen competition or to tend to create a monopoly.39 If com
petition may be substantially lessened by discriminatory pricing prac
tices, then good faith would not be available as a defense. The Cape-
hart Bill (S. 780) would, if passed, codify the decision.40

The Economic Problems Involved

The basic problem encountered in construing the "meeting competi
tion" defense stems from the different economic theories regarding the
concept of competition itself. One school of thought adheres to the be
lief that the more competitors in the field, the more vigorous will be the

competition. To preserve this competition they advocate artificial safe

guards for the protection of small business. The opponents of this

theory claim that any form of protection tends to lessen competition,
decrease efficiency, and result in higher prices to the consumer. An in-
between position is taken by other economists who would protect small
business from being penalized merely because of size, and not from

any inefficiency. They would prevent the large buyer or seller from

taking unfair advantage of his smaller counterpart solely by virtue of
his greater bargaining power.
A major difficulty occurs where there is regional price discrimination

by the seller who is dominant in the market. The General Foods deci
sion41 is an excellent illustration of this problem. In that case, General
Foods had competition with a local competitor in its western territory
and offered a certain package deal in selling their product because of
this competition. Their competitor responded with a deal of its own.

The package deal offered by General Foods was not made available to

customers in its eastern territory. A discrimination charge was dismissed
when the Commission found no proof of injury.42 However, the dissent
of Commissioner Mead is worth noting in the case. He stated:

General Foods, the dominant seller, encountered a degree of competition on the

3� S. 11, 84th Cong., 1st Sess. (19SS).
4� S. 780, 84th Cong., 1st Sess. (19SS).
41 See note 28 supra.
42 Ibid.
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West Coast. Competition is vitalized by any one or more of the following: (1) low
ering prices; (2) raising quality; and (3) better selling methods. General Foods
chose to use a "deal" offer which was in fact a price reduction. But did this Goliath
march bravely on the field of battle and compete with these little Davids by
making this "deal" available to all its customers? That would have been a choice

by General Foods for hard and fair competition between General Foods and the
small business competitors. But General Foods did not so choose. It chose instead
to have its customers in the other sections of the country, who did not enjoy the
fruits resulting from this competition by the small competitors, to be charged higher
prices so that General Foods would have a war-chest to beat down the small business

competition. For General Foods�it was soft competition. For the small competitor
�it was unfair competition.
Under this system the small local businessman cannot compete on even approxi

mately equal terms with the nationwide distributor. The large corporation can play
its area pricing pattern like a piano. It can crush small business competition wherever
the latter appears and charge the tariff to its other customers who have no price
alternatives. The little Davids are deprived of even their sling shots in their con

test with Goliath.
.... If the nation-wide distributor can legally use this area price discrimination

weapon against his small competitors, he has another powerful weapon to add to his
arsenal which includes mass production, nation-wide advertising, large financial re

sources, research facilities, and many others. Should a large distributor receive a

price subsidy from other areas of the country in order to compete with a few
small competitors on the West Coast?43

This problem, where the dominant seller discriminates in price to meet
local competition, is indeed complex. It has been argued that allowing
the dominant seller consistently to meet the lower price of a local com

petitor will eventually lead to price uniformity in that the local seller
will be afraid to lower his price lest the giant competitor "lower the
boom."
Another situation that cannot be overlooked is where the dominant

seller consistently meets the lower price of a new entry in the field. Such
pricing tactics may well foreclose entry to the market to the small com
petitor.
Perhaps the important element to be considered in these instances is

the intent of the dominant seller. Is he lowering his price to compete
with the local competitor, or was the price reduction an attempt to put
the local competitor out of business? If it is for the latter reason, it
should not be allowed.
In reality, every price discrimination affects two levels of competition,

the primary level and the secondary level. Where a seller grants to

buyer A a discriminatory price, and does not grant the price to A's

43 Id. at 35,217.
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neighborhood competitor, B, competition between A and B is affected.
Why does the seller not grant the same low price to A and B? Cer
tainly he is not obligated to do so, but it might often be good business
practice. Many firms have a policy, when faced with a competitor's low
price to a particular customer, to meet that price in the trade area, and
not just to the one customer. This is done on the fear that a customer,
upon discovering that a lower price was granted his competitor, will
shift his business to another seller. Of course, this presumes vigorous
competition at the primary level, and the availability of several sup
pliers.

The Kefauver Bill

The Kefauver Bill, as stated before, attempts to modify the Standard
Oil Co. decision44 by making it a complete defense to plead good faith
in lowering the price to meet competition only where the discrimination
does not substantially lessen competition or tend to create a monopoly.45
The proponents of the bill insist the amendment would only bring sec

tion 2(b) in line with the rest of the Clayton Act. In sections 3 and 7
of the act we encounter the same test desired by the bill. Thus, ex

clusive dealing arrangements and mergers are unlawful only if their
effect may be substantially to lessen competition or to tend to create a

monopoly.
The principal argument advanced against the Kefauver Bill is that

any denial of a right to meet a competitor's price, in effect, is a denial
of the right to compete. The bill would deny this right where the exer

cise of it would substantially affect competition. This essential right to
meet a competitor's price has been expressed in the Report of the At

torney General's Committee as follows:

This Committee approves the result of the Standard Oil decision as consonant
with the Nation's anti-trust policy. Whatever the interpretation of the substantive
price discrimination offense, we think that a seller's right to meet a competitor's
prices by granting price differentials to some customers without reducing his prices

44 340 U.S. 231 (1951).
45 Senator Kefauver proposed a similar bill in the 81st Congress as an amendment to

S. 1008. The House rejected this amendment so far as the burden-of-proof section was

concerned. 95 Cong. Rec. 14610 (1949). But, S. 1008 was passed providing that good-
faith meeting of competition was an absolute defense. 96 Cong. Rec. 7977 (1950). The

bill was vetoed, however, by President Truman. 96 Cong. Rec. 8721 (1951). In the 82d

Congress, S. 719 was introduced which, in effect would have codified the Standard Oil

decision. The Senate passed the bill. 97 Cong. Rec. 9401 (1951). That bill died in the

House. In the 83d Congress, Senator Kefauver, again, introduced a bill (S. 1357), simi

lar to his present S. 11 but no action was taken on it.
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to all must remain an essential qualification to any anti-price discrimination law.

For a seller constrained by law to reduce prices to some only at the cost of reduc

ing prices to all may well end by reducing to none. As the Federal Trade Commission

recently recommended to Congress, "the right to meet a lower price which a com

petitor is offering to a customer, when this is done in good faith, is the essence

of a competitive economy." Anything less, we think, would move the price dis
crimination statute into irreconcilable conflict with the Sherman Act.46

A second argument often advanced is that the bill would only further
add to the present uncertainty of the act. Under the Kefauver Bill, a

seller could never predetermine if his discrimination would substantially
lessen competition. Too much dependence would be placed on the vacil

lating interpretations of the Federal Trade Commission. Undoubtedly,
the bill would most seriously affect the dominant seller, since it would
be his discriminations that would probably have the substantial lessen

ing of competition effect. Once again the question returns to the eco

nomic problem of how free our free-economy should be.

Present Status of Section 2(b)
1. When Available

The defense of "meeting competition" is properly allowed only where
the discrimination takes place on a sporadic, nonpersistent basis. In
FTC v. Staley Mfg. Co.i7 it was said that "the Act thus places emphasis
on individual competitive situations, rather than upon a general system
of competition."48 In that case, Staley entered the field of manufac

turing glucose, and adopted the basing point practice of its competitors.
The practice consisted of absorbing freight in the Chicago area, and

charging phantom freight in other areas. When charged with discrimi
nation, the defense was that of "meeting competition." The Commis
sion issued a cease and desist order, on the finding that the price was

not made to meet a lower price, and was consequently not in good
faith.49 The order was vacated by the court of appeals,50 which found
that Staley had acted in good faith, since it had merely followed the
system or practice established by its competitors. The Supreme Court
reversed and remanded with instructions to enforce the Commission's
order. The Court thought that:

46 Attorney General's Committee to Study the Antitrust Laws, Report 181 (1955).
47 324 U.S. 746 (1945).
48 Id. at 753.
49 34 F.T.C. 1362 (1942).
50 144 F.2d 221 (7th Cir. 1944).
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Congress has left to the Commission the determination of fact in each case

whether the person, charged with making discriminatory prices, acted in good faith
to meet a competitor's equally low prices. The determination of this fact from
the evidence is for the Commission. ... In the present case, the Commission's
finding that respondents' price discriminations were not made to meet a "lower"
price and consequently were not in good faith, is amply supported by the rec

ord 51

As a result of this decision it may be presumed that the defense of "meet
ing competition" will fail wherever there is an industry-wide pattern
of parallel geographic pricing.
Similar to this case was the recent decree of the Federal Trade Com

mission against Niehoff.52 Niehoff was charged with granting his pur
chasers year-end discounts, ranging as high as 17 per cent, depending on

annual purchases. These discounts could not be cost-justified. Niehoff
said he was only meeting competition, in that several of his competitors
had an almost identical price setup. In its initial order to cease and

desist, the Commission's examiner thought that the price differentials
were part of a nation-wide system formulated to meet competition gen
erally and not designed to meet exactly any competitor's price.53 Thus,
a pricing program geared to competing for business, and not specifically
for meeting competition prices is not within contemplation of the de
fense.

2. Competitor's Lawful Price
In remanding Standard Oil Co. v. FTC,54 the Supreme Court held that

there should be a finding as to whether or not petitioner's price reduc
tion was made in good faith to meet a lawful equally low price of a com

petitor.55 With the addition of the element of lawfulness of a competi
tor's price, new uncertainty arose, both as to the scope of the defense
and the burden of proving it. Did the Court mean that if a seller met

a competitor's low price, which price was unlawful, he could not rely
on the defense? Who is to assume the burden of proving that the com

petitor's price is not a lawful price? If the burden is on the accused

seller, his task would be virtually impossible. For example, if a com

petitor's low price is based on a "cost justification," it would be neces

sary for the seller to have available the figures which would justify his

51 324 U.S. at 758.
52 C.E. Niehoff & Co., CCH Trade Reg. Rep. (1954 Trade Cas.) 1f 25,069, at 35,286

(FTC Dkt. 5768, Aug. 2, 1954).
53 Id. at 35,288.
54 340 U.S. 231 (1951).
55 Id. at 238.
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competitor in granting the lower price. Access to such information,
especially between competitors, is extremely difficult to obtain. If the
burden is on the Commission, it may very well impede enforcement of
the statute. In Standard Oil, the Court did not find it necessary to delve
into the question of the lawfulness of the competitor's price, since it
found that the Commission had not made a valid finding of fact as to

whether the discriminatory price was made in good faith.56 The finding
of a lack of good faith by the Commission was based principally on the
fact that there was no real evidence that any competitor of Standard Oil
had offered its customers a lower price.
It is obvious that a seller should not be allowed to violate the act

merely because a competitor violated it first. "A discrimination in vio
lation of the bill is in practical effect a commercial bribe to lure the
business of the favored customer away from the competitor, and if one
bribe were permitted to justify another the bill would be futile to

achieve its plainly intended purposes."57 But, on the other hand, the
defense would be useless if a seller first had to verify the lawfulness of
his competitor's price before he could meet it.
This dilemma has been solved, for the present, by the Federal Trade

Commission. The interpretation which the Commission appears to have
placed on the lawfulness of the competitor's price is found in the opinion
of the hearing examiner in the C. E. Niehoff and Co. decision. They held
that "the legality test or requirement has in effect been replaced, amplified
or supplemented by the Commission to be whether respondent's officials
knew, or, as reasonably prudent businessmen had reason to believe that
the prices of their competitors were unlawful."58 Thus, if a seller meets
a price which he knows is unlawful, he cannot claim he was acting in
good faith.

3. Beating Competition
Can a seller plead the defense when he has actually bettered, instead

of met, his competitor's low price? There has been no clear decision
in this matter. The problem was recognized, however, in Samuel H.
Moss, Inc. v. FTC,59 and more recently in a private damage suit, Balian
Ice Cream Co. v. Arden Farms Co.60

56 340 U.S. 231 (19S1).
57 80 Cong. Rec. 9418 (1936).
58 See note 52 supra, at 35,289.
59 148 F.2d 378 (2d Cir. 1945).
60 CCH Trade Reg. Rep. (1955 Trade Cas.) f 68,186, at 70,863 (9th Cir. Oct. 31,

1955).
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The first case involved an order of the Commission directing the re

spondent not to discriminate in the price of rubber stamps sold in inter
state commerce. In speaking of beating a competitor's price the court

said, "We agree that he must not undercut his competitor's price; but
whether it is a condition upon the defense that he must know what that
price is, is another question which we reserve."61 In deciding that good
faith was absent, the court noted that Moss did not prove its lower
prices were only to meet an equally low price of a competitor, but,
"on the contrary, it did not know its competitor's prices, but merely 'bid
low enough to get the business.' "62

The Balian case involved price discrimination on a geographic basis.
Afden was a national producer of ice cream. In 1949, it reduced the
price of its ice cream in the Los Angeles area, but not in surrounding
areas. When charged with discrimination, Arden pleaded "meeting com

petition." The facts showed that between 1946 and 1949 Arden had lost
6 per cent of their business, while the plaintiff's business remained con

stant. It was also shown that the plaintiff, and certain other local ice
cream manufacturers, were offering certain "inducements" to the custom

ers, which Arden felt it could not make. Instead, it cut the price. The
district court found that the price reduction was a valid exercise of
business judgment, and was made in good faith to meet competition.63
In affirming the decision, the court of appeals said that even if Arden
"had gone beyond the technical limits of meeting an equally low price
of a competitor and placed the price lower than any competitor, it would
not have been a violation of this statute."64 Thus, on a finding of good
faith, the defense was allowed.

Perhaps future interpretations will be guided by the "rule of reason"
advocated in the Attorney General's Report. The Committee said that

although the "meeting competition" defense authorized a seller only to meet but
not beat competitor's prices, we recommend a reasonable adaptation of this limita
tion to the actualities of business. Consonant with the Supreme Court's formula in

the Staley case, a seller should be held to show only "the existence of facts which
would lead a reasonable and prudent person to believe that the granting of a lower

price would in fact meet the equally low price of a competitor." An incidental

undercutting of the prices quoted by others when in the course of genuinely meet

ing one particular competitor's equally low price offer, hence should not invalidate
a seller's defense.65

�i 148 F.2d at 380.
�2 Id. at 379.
63 Balian Ice Cream Co. v. Arden Farms Co., 104 F. Supp. 796 (S.D. Cal. 1952).
6* CCH Trade Reg. Rep. (1955 Trade Cas.) If 68,186 at 70,872.
65 Attorney General's Committee to Study the Antitrust Laws, Report 182 (1955).
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4. The Problem of Premium Brand

If the seller of a "premium brand" product cuts his price to the level

of an "off brand" product, he cannot claim he was only meeting compe
tition. In Minneapolis-Honeywell Regulator Co.,66 respondent had con

sistently sold its temperature controls at a higher price than those

charged by its competitors. When it discriminate^ reduced its price to

certain customers, it sought to justify the discrimination by saying the

price was not as low as the price charged by a competitor. The
Commission rejected this argument.
The mere fact that a competitor's prices are lower than respondent's discriminatory

prices does not constitute a showing that such discriminatory prices were made in

good faith to meet the equally low or lower prices of competitors. ... To accept
this proposition would mean that any seller of a commodity which generally sells
at a premium price may freely discriminate among its customers so long as it does
not undercut the prices of competitors. Such an interpretation would make the act

largely unworkable and would to a substantial extent, defeat its objectives.67

A similar situation arose in FTC v. Standard Brands, Inc.68 Although
Standard Brands consistently sold its yeast at a higher price than most of
its competitors, it maintained about 57 per cent of the market. When it
discriminated in price, it sought to justify by a recourse to section 2(b).
The court denied the defense, sustaining the Commission in holding
that "under these circumstances it was unnecessary for respondent to
meet or match exactly a lower price of a competitor in order to retain
business or to get new business."69 The case also illustrates the princi
ple that an "equally low price of a competitor" means an equally low
price for a given quantity. The court held that respondent's discrimina
tion was unjustified when it sold one of its customers a quantity of
goods at a price below its scale price for that quantity. This new price
was also below its competitor's scale price for the particular quantity,
but was not below the competitor's price for a much larger quantity.
The defense of section 2(b) only allows the seller to meet competi

tion. It is not available to the seller when he discriminates in order that
his buyers may meet competition. This aspect of the problem was re

cently highlighted in a private damage action in Connecticut.70 The

68 191 F.2d 786 (7th Cir. 1951), reversing in part 44 F.T.C. 351 (1948), cert, dis
missed, 344 U.S. 206 (1952).

67 Minneapolis-Honeywell Regulator Co., 44 F.T.C. 351, 396 (1948).
68 FTC v. Standard Brands, Inc., 189 F.2d 510 (2d Cir. 1951).
69 Id. at 514.
70 Enterprise Industries, Inc. v. The Texas Co., CCH Trade Reg. Rep. (1955 Trade

Cas.) IT 68,163, at 70,796 (D. Conn. Oct. 1, 1955).
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plaintiff had a gasoline service station dealership with the defendant,
Texas Company. A "price-war" developed, and the plaintiff refused to

engage in it. The defendant refused to grant him the special allowance
it was granting the other Texaco dealers who were engaging in the
"price-war" with competing refiners. Plaintiff sued for treble damages,
and the defendant pleaded "meeting competition." The district court
rejected the plea, saying the defendant could only justify its action if
it could show that competing refiners had offered its Texaco dealers "an
equally low price."71
5. Evidence of Good Faith

When a seller pleads the defense of section 2(b), he has the burden
of proving that the discrimination was made in good faith. Its presence
or absence is determined by the district court in private actions, and
by the Federal Trade Commission in government proceedings.
What determines whether or not a seller was acting in good faith?

The "reasonable and prudent man" test was laid down by FTC v. Staley
Mfg. Co.12 There it was stated that the seller must "show the existence
of facts which would lead a reasonable and prudent person to believe
that the granting of a lower price would in fact meet the equally low

price of a competitor."73 He cannot claim he was acting as a reasonable
and prudent man if he based his price cut merely on the uncorroborated
statements of his salesmen, or his customer, that a competitor had
offered a lower price. It is essential that he verify all such reports
before he acts. Failure to do so is frequently the reason why a seller
fails to convince the Commission of his good faith.
A seller who discriminates in price for the purpose of forcing his com

petitor out of business certainly could not claim he was acting in good
faith.
Because of the thorough preliminary investigation which the Commis

sion institutes before bringing action, there is not one recorded case

where the seller has proved his good faith in a government proceed
ing. All investigations are conducted in the light of the defense likely
to be interposed. If the investigation discloses that the defense of

"meeting competition" is properly available to the seller, no further

action is taken. Thus, when a formal complaint is finally filed, there

is a strong probability that good faith is absent.

71 Id. at 70,798.
72 324 U.S. 746 (194S).
73 Id. at 759.
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A Different Approach to the Price Problem

A different approach to the price problem was advocated by Pro
fessor Jesse W. Markham, a witness before Senator Kilgore's subcom
mittee studying the antitrust laws.74 Mr. Markham recommends, "Pric
ing in accordance with costs should be made the rule rather than a

defense for the exception in the act."75 He would define price discrimi
nation in the statute as "the act of charging different prices to different
buyers that do not correspond to their respective cost differences. The
discrimination consists of that portion of the price difference that does
not correspond to the cost difference."76
Professor Markham also believes that the present section 2(b) en

courages price uniformity, and therefore possible price-fixing, illegal
under the Sherman Act, in that section 2(b) allows a seller only to
meet his competitors' prices. To remedy this, he would have the statute
"revised so as to read, 'to meet or undersell a competitor's price,' rather
than 'to meet an equally low price of a competitor,' as the act now
reads."77 He feels that "one of the best evidences of vigorous competi
tion is not price uniformity where two sellers abide by an identical price,
but where they undersell each other in that market in order to ac

quire it."78
Conclusion

This has been an attempt to survey some of the problems involved
in the interpretation of the Robinson-Patman Act, and the manner in
which the courts have either treated or avoided them. Any discussion,
or investigation, must proceed on an awareness of the two basic prob
lems involved�the small supplier competing against the big supplier,
and the small purchaser competing against the big purchaser.
An anti-price discrimination act has an important place among the

antitrust laws. At times, such an act may appear to conflict with the
philosophy of the Sherman Act, but such conflicts are either superficial,
or only theoretical. The purpose of every antitrust law is to promote
competition. What best promotes competition will always cause reason
able men to differ.

JOSEPH a. lynott

74 Hearings Before the Subcommittee on Antitrust and Monopoly of the Senate Com
mittee on the Judiciary, 84th Cong., 1st Sess. at 929 (19SS).

75 Id. at 93S.
76 Ibid.
77 Ibid.
78 Ibid.
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QUANTITATIVE OR QUALITATIVE�THE CURRENT
DILEMMA OF SECTION 7 OF THE CLAYTON ACT

The much-heralded 19S0 amendment of section 7 of the Clayton Act1
raised hopes that at last the nation's antitrust laws would contain an

adequate restriction upon those corporate acquisitions which are produc
tive of harm to competition. Unfortunately, the contemporaneous opinion
of the Supreme Court in Standard Oil of California (Standard Stations)
v. United States2 has clouded the question of the correct interpretation
of the merger statute. That decision culminated a trend away from
earlier rulings3 on the standard of illegality called for by section 3 of the

Clayton Act, and constantly crops up in any discussion of the method of

evaluating the competitive impact of a merger under section 7. The

problem now seems even further from solution than it was when the
amendment was passed. From several sources4 have come suggestions
as to the correct way of determining whether in a particular case a

merger does or does not violate amended section 7. While none of these
can presently be regarded as authoritative, it seems highly probable that
when the Supreme Court finally sets the entire controversy to rest, it
will adopt one of the theories now current. The purpose of this Note is
to develop the precise problem which the so-called Standard Stations de
cision poses in relation to section 7 and to outline the various solutions
which have thus far been suggested.
Section 3 of the Clayton Act5 outlaws exclusive dealing arrangements

(as well as certain other business practices) where they may result
in an appreciable decline in competition. Proceeding under this section,
the federal government in 19486 launched an attack upon the retail dis
tribution system of the Standard Oil Company of California. This was

1 64 Stat. 1125 (1950), 15 U.S.C. � 18 (1952).
2 337 U.S. 293 (1949).
3 Pick Mfg. Co. v. General Motors Corp., 80 F.2d 641 (7th Cir. 1935), aff'd per curiam,

299 U.S. 3 (1936); Standard Fashion Co. v. Magrane-Houston Co., 258 U.S. 346 (1922).
For an analysis of the various decisions which led up to Standard Stations, see Rashid,
Antitrust Aspects of Exclusive Dealing Arrangements, 40 Georgetown LJ. 241 (1952).

* Schwartz, Potential Impairment of Competition�the Impact of Standard Oil of Cali

fornia v. United States on the Standard of Legality Under the Clayton Act, 98 U. Pa. L.

Rev. 10, 38-40 (1949) ; Attorney General's National Committee To Study the Antitrust

Laws, Report 137-49 (1955) ; Transamerica Corp. v. Board of Governors, 206 F.2d

163, 170 (3d Cir. 1953) ; In re Pillsbury Mills, Inc., CCH Trade Reg. Rep. 11 11,582 (1953) ;

Note, 48 Mich. L. Rev. 505, 511-16 (1950); Note, 52 Col. L. Rev. 766, 776 (1952).
5 38 Stat. 731 (1914), 15 U.S.C. � 14 (1952).
6 United States v. Standard Oil Co., 78 F. Supp. 850 (SX>. Cal. 1948).
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destined to result in one of the most significant decisions in the antitrust

field in the last quarter of a century. The keystone of the Government's

charge that Standard Oil had overstepped the Clayton Act was the fact

that it had bound to itself via exclusive dealing arrangements 16 per cent

of the gasoline stations in the "Western area," these accounting for 6.7

per cent of the area's retail sales of gasoline. The Government had addi

tional matters of proof tending to show harm to competition, but in the

view taken by the majority of the Supreme Court, its case began and
ended with the "affected proportion of retail sales."7
The defendant admitted foreclosing 6.7 per cent of the retail market

but denied that the exclusive dealing arrangements had had or would
have a substantial anticompetitive effect. To bolster its contention that
the distribution system was a boon, rather than a bane, to competition,
Standard Oil offered these four important arguments: (1) its share of
sales through independent outlets had not increased with the advent of
the controversial agreements; (2) the contracts were dictated by sound
business considerations as a certain method of effecting substantial cost

savings; (3) the contracts resulted in lower retail prices; (4) rival oil
producers engaged in similar practices.8 Despite this seemingly cogent
defense a sharply divided Supreme Court9 in 1949 affirmed the order of
the district court that the contracts be unenforceable.10
If the impact of the Standard Stations case upon the interpretation to

be given section 7 of the Clayton Act is to be measured accurately, it
is crucial that two questions be resolved. The first relates to the view
which the Court took of the defense set up by Standard Oil; the second,
and the more controversial, bears upon the rationale which influenced the
Court to take that view. It is the conviction of the author that the
failure or the outright refusal to distinguish these questions has generated
most of the confusion which has attended attempts to calculate the weight
to be accorded Standard Stations in the solution of the merger problem.
One must first determine in what light the majority of the Court

regarded Standard's affirmative defense. It is suggested that one who
reads the opinion to learn what it says rather than to see what he can

make it say will find that at no time did the majority declare or imply
7 337 U.S. at 314.
8 Id. at 299.
9 Justice Frankfurter wrote the majority opinion in which Justices Black, Reed, Mur

phy and Rutledge concurred. Justice Jackson wrote a dissenting opinion in which the
Chief Justice and Justice Burton concurred. Justice Douglas dissented in a separate
opinion.

10 United States v. Standard Oil Co., 78 F. Supp. 850, 890-91 (S.D. Cal. 1948)
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that the evidence was insufficient to overcome the Government's charge
of a violation. Had such been the ruling of the Court, the implication
would exist that additional economic data might have rebutted the Gov
ernment's case. Nothing is further from the truth. The majority ruled
not that the evidence was insufficient, but that it was immaterial. In

short, the case for the Government had been perfected when Standard
Oil admitted the existence of the contract with filling stations accounting
for 6.7 per cent of the retail sales. Having made that admission, the
defendant could offer absolutely nothing which would disprove a viola
tion. An identity was thus created between exclusive dealing contracts

involving a substantial share of the sales and that probability of a sub
stantial lessening of competition which the statute condemns. "We con

clude, therefore, that the qualifying clause of � 3 is satisfied by proof
that competition has been foreclosed in a substantial share of the line
of commerce affected."11 This, in vital part, is the doctrine that has
received the cumbersome (and somewhat redundant) title, "quantitative
substantiality."
This brings one logically to the second and, from the standpoint of

the construction of section 7, the more important question. What ra
tionale led the majority to embrace the doctrine of quantitative sub

stantiality? It is of course conceivable that the Court worked out a

formula that equates a substantial foreclosure with a probable substantial
diminution of competition; that it studied the make-up of competition
and perceived that the use of the exclusive dealing contract led inex

orably, as a matter of economic necessity, to a probable substantial
lessening of competition. Prescinding from the question of whether such
a determination would be accurate,12 one is compelled to concede that
this was not the rationale upon which the majority bottomed its adop
tion of quantitative substantiality. No analysis of the essence of compe-
tion was attempted. Justice Frankfurter concluded, instead, that the

Congress in enacting section 3 had itself made the necessary analysis and
established the equation. Therefore, the proper and, for that matter, the
only inquiry open to the courts under the Clayton Act, is whether or not
a substantial foreclosure has occurred.13 The adoption of this line of

reasoning makes it a vain effort to contend before a body seeking to

11 337 U.S. at 314.
12 For an excellent argument that it would not, see Lockhart and Sacks, The Rele

vance of Economic Factors in Determining Whether Exclusive Arrangements Violate

Section 3 of the Clayton Act, 65 Harv. L. Rev. 913 (1952).
13 337 U.S. at 312.
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enforce the antitrust laws that the identification of a substantial fore
closure with a likelihood of a substantial lessening of competition is

contrary to sound economic theory. Such contentions should be made
not before courts and commissions but rather before congressional com
mittees bent on revision of the Clayton Act.

In this era of crowded dockets and conflicting concepts of competition,
such a ruling has obvious appeal to a court of law. The judges are re

lieved of the burden of evaluating the mass of economic evidence which
usually clutters the record in an antitrust proceeding under the Clayton
Act. As Justice Frankfurter put it,
The dual system of enforcement provided for by the Clayton Act must have con

templated standards of proof capable of administration by the courts as well as by
the Federal Trade Commission. . . . Our interpretation of the Act, therefore, should
recognize that an appraisal of economic data which might be practicable if only
the latter were faced with the task may be quite otherwise for judges unequipped
for it either by experience or by the availability of skilled assistance.14

The temptation, then, to hold that an omniscient Congress, ever con

siderate of the courts, had already made the necessary evaluation far
back in 1914, was overwhelming. Although the courts required thirty-
five years to realize this, quantitative substantiality at last has been
recognized as the deliverer of the harassed judiciary from the onslaught
of the economist with his repertoire of charts, graphs, surveys, and
samplings, and with his confounding theories. Thus, a belated (and,
it seems, incorrect15) reading of the legislative history of the Clayton
Act has enabled the courts to eschew the difficult and usually unenlighten-
ing task of examining all relevant economic material to determine
whether under all the circumstances of an individual case a particular
trade practice will create a probability of an appreciable decrease in the
vigor of competition.
Approximately at the time that the Standard Stations decision was

making its way through the courts, the Congress was giving its attention
to the much-needed amendment of section 716 of the Clayton Act. The
existing statute was designed to prevent the gradual buildup of huge
economic empires by means of corporate acquisition but it had been
14 Id. at 310 n.13.
15 Justice Frankfurter, at the time he wrote the majority opinion, was under the im

pression that both branches of Congress had passed bills making exclusive dealing contracts illegal per se. He later corrected this error. 338 U.S. 808 (1949) See Lockhart and
Sacks, supra note S, at 936-37.

18 38 Stat. 731 (1914).
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rendered a nullity by a series of decisions in various circuit courts of

appeals.17 Its weakness had a double source, springing on the one hand
from its limited scope and on the other from poor choice of language.
The original section 7 was a restriction upon one form of acquisition
alone, namely, acquisition by purchase of stock. A merger which would

probably or even certainly have an anticompetitive effect was not ipso
facto illegal; it was simply made inconvenient. It was immune from any
Clayton Act violation if it took the form of a purchase of assets rather
than of stock. This limited breadth is accounted for by the fact that at
the time of its passage the holding company was the particular evil Con
gress sought to check.18 This loophole enabled any who contemplated a

merger likely to cause appreciable competitive harm to escape violation
of section 7 by the expedient of accomplishing the merger by an asset, as
opposed to a stock, purchase.19
Even in the situation of a stock acquisition, where by its terms the law

applied, section 7 was at best a weak weapon in the antitrust arsenal.

Strangely enough, this weakness sprang from the strength of its language.
The use of a mild test of illegality was made necessary because the plain
language of section 7 contained an impossibly strict standard. A merger
was illegal where its effect would probably be to lessen competition sub

stantially between the acquiring and the acquired corporations.20 Since
a merger would not merely lessen, but completely destroy, competition
between the absorbing and absorbed corporations, a literal application
of the section would result in a virtual prohibition of all mergers.

Congress finally faced up to the fact that the structure of existing anti
trust legislation was weakened by the lack of an effective statute regulat
ing the corporate merger. The double weakness of the then existing sec

tion 7 was pointed up by the Columbia Steel case.21 The fact that the

Justice Department was forced to rely upon the Sherman Act emphasized
the need for plugging the asset-acquisition loophole in section 7. The
outcome of the case, tried under a Sherman Act theory, demonstrated
that the rule of reason stood as a bar to an effective antimerger program.
" Pennsylvania R. Co. v. ICC, 66 F.2d 37 (3d Cir. 1933) ; Arrow-Hart & Hegeman

Electric Co. v. FTC, 65 F.2d 336 (2d Cir. 1933) ; V. Vivajdou, Inc. v. FTC, 54 F.2d 273

(2d Cir. 1931) ; Temple Anthracite Coal Co. v. FTC, 51 F.2d 656 (3d Cir. 1931) ; United
States v. Republic Steel Corp., 11 F. Supp. 117 (N.D. Ohio 1935).
is H.R. Rep. No. 627, 63d Cong., 2d Sess. 17 (1914) ; S. Rep. No. 698, 63d Cong.,

2d Sess. 13 (1914).
19 See United States v. Columbia Steel Co., 334 U.S. 495 (1948).
20 38 Stat. 731 (1914).
21 334 U.S. 495 (1948).
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A less stringent standard of proof was necessary if incipient monopoly
was to be checked. With the example of the Columbia Steel case clearly
in mind,22 Congress made two significant changes in section 7. The sweep
of the statute was broadened to include mergers through asset acquisi
tions, and the meaningless acquiring-acquired test was abandoned. In

its stead Congress enunciated a standard in words almost identical to
those of the competitive impact clause of section 3.23 A corporate acqui
sition would violate the Clayton Act where its effect might be to lessen

competition substantially. The question immediately raised is by what

process is the competitive impact of a merger to be measured.

It is obvious that the Standard Stations decision must exert a con

siderable influence in ascertaining the correct standard of illegality to

be employed in section 7. Is the antitrust status of each merger deter
mined on the basis of all relevant economic data? Or, on the other hand,
is the probable competitive impact of an acquisition to be tested by the
mechanical dictates of quantitative substantiality? The problem clearly
is an important one, and its resolution by one alternative or the other
must have a profound effect upon the structure of American industry
and will go far in charting the future course of our competitive economy.
Though beyond the scope of this Note to predict the eventual answer to
this most controversial and vexing antitrust question, nevertheless an

effort will be made to outline a number of possible answers which have
been offered in the six years since the passage of the amendment to
section 7.

Each of the first four theories or suggested solutions involves a differ
ing view as to the meaning of quantitative substantiality. With one ex

ception, however, they have this much in common: it is always assumed,
in accord with the rationale of Standard Stations, that Congress has
determined that the merger is essentially an anticompetitive business
practice.
First of all, the Supreme Court, when called to give the correct stand

ard of illegality for section 7, may read therein a congressional command
to measure all acquisitions by the strictest theory of quantitative sub-
22 H.R. Rep. No. 1191, 81st Cong., 1st Sess. 10 (1949).
23 Section 3 prohibits tying clauses and exclusive dealing contracts "where the effect

. . . may be to substantially lessen competition or tend to create a monopoly in any line
of commerce." 38 Stat. 731 (1914), IS U.S.C. � 14 (1952). Amended section 7 strikes
down an acquisition "where in any line of commerce in any section of the country, the
effect of such acquisition may be substantially to lessen competition, or to tend to create
a monopoly." 64 Stat. 1125 (1950), 15 U.S.C. � 18 (1952).
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stantiality.24 This means that substantiality would be determined by a

consideration only of the dollar volume of the businesses contemplating
merger. The word "substantial" in section 7 would be given a meaning
of "greater than de minimis," and any enterprise which did an annual
business above a certain figure would be prohibited from merging. One
can only speculate what that figure would be, but it is sobering to reflect
that in International Salt Co, v. United States25 a unanimous Court held
that $500,000 was a substantial amount.

Such a method of testing a merger has the obvious advantage of cer

tainty. One of the chief criticisms leveled at the antitrust laws by per
plexed businessmen is that it is very difficult to know in advance whether
in a particular situation a certain business practice will constitute a viola
tion. Under that form of quantitative substantiality which utilizes a

dollar volume approach, the status of a contemplated merger can readily
be calculated, once the lower limit of substantiality is judicially deter
mined. However, although this method does go far toward ending the
confusion as to what will and what will not amount to a violation of the

Clayton Act, one may well wonder whether the remedy is not worse than
the evil it seeks to correct. Under such a system the merger would cease

to figure prominently in our economy. Corporations would tend to re

main small, and in those fields where giant industrial empires have al

ready been built, partially by shrewd acquisitions, continued ascendancy
of the majors would be assured.26 Some support for this harsh test is to

be found in at least one of the decisions applying the Standard Stations
rationale to other cases arising under section 3.27

A milder application of quantitative substantiality can be obtained by
determining substantiality in terms of relative market control as opposed
to dollar volume.28 Here the stature of a corporation in its own industry
would be the focal point. Such an approach does not offer the degree of

certainty present were a dollar-volume test to be employed, but once

the lower limit is established from a percentage point of view, business-
24 See Note, 48 Mich. L. Rev. SOS, 511-16 (1950).
25 332 U.S. 392 (1947).
26 See Note, 43 Georgetown LJ. 634 (1954).
27 United States v. Richfield Oil Corp., 99 F. Supp. 280 (S.D. Cal. 1951), aff'd per

curiam, 343 U.S. 922 (1952).
28 This seems to be the approach followed in Dictograph Products, Inc. v. FTC, 217

F.2d 821 (2d Cir. 1954), cert, denied, 349 U.S. 940 (1955); Anchor Serum Co. v. FTC,
217 F.2d 867 (1954). Louis B. Schwartz suggests a percentage standard in Potential Im

pairment of Competition�The Impact of Standard Oil of California v. United States on

the Standard of Legality under the Clayton Act, 98 U. Pa. L. Rev. 10, 38-40 (1949).
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men can with a fair degree of accuracy calculate the antitrust implica
tions of a particular merger. And it does seem more in accord with sound
economic theory to recognize that a dollar volume which is quantitatively
substantial in one industry may be comparatively insignificant in another.
On the other hand, it demands more evaluation of market data to

ascertain the relevant market area in which the comparison is to be made,
an economic investigation which in an individual case could be as burden
some as an attempt to assess probable effect upon competition.29
Under either of the above versions of quantitative substantiality, the

test is applied to the exclusion of any other. The result is that any
merger between business firms beneath the prescribed dollar volume or the
percentage figure is by that very fact immune from the charge of a Clay
ton Act violation. While this is in keeping with the feeling of the Supreme
Court that the courts should not be vexed with exhaustive and exhausting
analyses of business data, it is conceivable that a particular merger may
involve less than the dollar volume or percentage and yet create a real
danger that competition will be harmed.
At least two methods of avoiding this difficulty suggest themselves.

The first is in reality a hybrid of the ones already discussed.30 If a

merger is to avoid a violation of section 7 it must clear two hurdles.
Initially, it must be below the dollar volume which is deemed substantial.
If it is not, then whatever its position percentage-wise, the antimerger
statute is breached. Assuming that a merger is beneath the established
dollar volume, it must also be beneath the percentage demarcation. It
is in this theory that the so-called slot-machine approach to the solution
of antitrust problems has its finest hour.
The other method of avoiding blanket approval of anticompetitive

mergers which are not quantitatively substantial seeks to blend into one
the conflicting interpretations of the competitive impact clause.31 It is
urged that quantitative substantiality be gauged by a percentage measure,
and that all mergers above a certain percent be struck down as neces

sarily creating the hazard that competition will be substantially harmed.
However, the antitrust position of mergers which are not quantitatively
substantial would be determined by a consideration of relevant economic
factors. This variation on the quantitative substantiality theme has at
first blush much to commend it. Certainly, if the percentage demarca-
29 See United States v. Columbia Steel Co., 334 U.S. 495, 507-19 (1948)30 Note, 52 Colum. L. Rev. 766, 776 (1952).
31 Ibid.
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tion is set high enough, and if due emphasis is placed upon the fact that
it is not existing harm to competition at which the Clayton Act is directly
aimed, but rather the likelihood of such harm, then strong arguments can

be marshalled that any merger between businesses of great size produces
at the least a reasonable probability of a diminution of competition. And
the fact that individual mergers, despite their lack of substantial size,
may exert a substantial effect is recognized by the requirement of a

detailed investigation of the smaller acquisitions. The entire field is thus

covered, although the soundness of some of the assumptions might be

questioned. The obvious criticism of this approach is that in order to

close the loophole created by the stricter interpretation of quantitative
substantiality, it is necessary to use the very economic analysis which the
doctrine was contrived to avoid.
The majority opinion in Standard Stations, as indicated earlier, has

been the subject of some sharp criticism. Many have made efforts to

confine its authority to section 3, and even there to render it as innocuous
as possible. These critics feel that if quantitative substantiality is ever

turned loose in section 7, corporate growth in American industry will be
forever stunted. They point out that the amendment was aimed only at

putting teeth in section 7, not fangs. It is not surprising then to learn
that an attempt has been made to show that the Standard Stations deci
sion does not hold what it seems to hold. This approach one may for

purposes of convenience label the "actual foreclosure" theory.32 It is

developed in the Report of the Attorney General's National Committee
to Study the Antitrust Laws, in the course of an analysis of the antitrust

problems of distribution practices arising under section 3. If it should
ever be adopted, there appears no good reason why it will not also be

applied in section 7, especially where forward vertical acquisitions are

in issue. According to this theory, the inquiry in every case should be
whether access to the ultimate consumer is cut off and not merely whether
a large number of outlets have been foreclosed. In practice, then, an
acquisition of a large number or percentage of outlets would violate sec

tion 7 only if by that acquisition rivals had been severely hampered in
their efforts to market their product. But if, on the other hand, the com

petitors can readily develop alternate or additional methods of placing
their product, there has been created no substantial risk that competition
will diminish. This theory is indeed an interesting one and could well be

32 Attorney General's National Committee To Study the Antitrust Laws, Report 137-49

(19SS).
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correct from an economic standpoint, but as an explanation of Standard
Stations it simply will not do. In fact, it is so wide of the mark that it is

difficult to accord it any greater significance than a tongue-in-cheek
analysis of the opinion's rationale. For the determination of whether or

not there has been actual foreclosure involves a complete economic

analysis approaching in magnitude that used under the rule of reason of

the Sherman Act.

Another line of reasoning would seek to distinguish the Standard Sta
tions case from the merger problem covered in section 7.33 The starting
point for the distinction is the unassailable but unhelpful proposition
that, because the language of section 7 is virtually identical to that of

section 3, its meaning need not be the same.34 Stress is then placed upon
the inherent difference in the types of trade practices regulated by the two
sections. With this as a basis for ignoring Standard Stations, one is free
to formulate for himself in the light of the purpose, wording, and legis
lative history of the amendment to section 7, the standard of illegality.
About the only matter clearly settled by the committee reports ac

companying the amendment is that the Sherman Act standard, the rule
of reason, with its full-scale economic investigation, is not to be applied
under the new section 7. However, there is much in the reports to indi
cate that some economic investigation was intended under the new stand
ard. As Professor Milton Handler has expressed it,
Both the House and Senate Committee Reports view with alarm the increasing
tendency toward economic concentration; the loopholes in the prior statute and the
need for corrective legislation are emphasized; assurance is given that the bill does
not interdict all mergers, that companies in a failing condition may sell their assets
to a competitor, that small corporations will not be prevented from merging in order
to afford greater competition to large companies; finally both reports make it abun
dantly clear that the new measure is not designed merely to duplicate the Sherman
Act.35

On the other hand, although there is no express avowal of quantitative
substantiality, there is in the House Report a strong indication that
section 3 is to have the same standard as section 7.

Under H.R. 2734 a merger or acquisition will be unlawful if it may have the effect
of either (a) substantially lessening competition or (b) tending to create a monopoly.
These two tests of illegality are intended to be similar to those which the courts

33 Transamerica Corp. v. Board of Governors, 206 F.2d 163, 170 (3d Cir. 19S3).
34 See Atlantic Cleaners & Dyers v. United States, 286 U.S. 427 (1932).
35 Address by Milton Handler, Annual Meeting of the Section on Antitrust Law, New

York State Bar Association, January 25, 1956.
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have applied in interpreting the same language as used in other sections of the
Clayton Act.36

The Federal Trade Commission has taken what might at first seem to
be a middle ground.37 Placing great stress upon the fact that the Clayton
Act requires only a probability of economic harm whereas the Sherman
Act demands a reasonable certainty, the Commission has concluded that
section 7 contains its own rule of reason. All relevant economic data is

considered, but the object of the inquiry is whether the merger produces
a reasonable probability of competitive harm. This approach is open to

the criticism that it simply does not meet the challenge of the Standard
Stations decision.38 Justice Frankfurter branded economic evidence "in
conclusive"39 and argued that its use would impose upon the courts a

standard which they are "ill-suited"40 and "unequipped"41 to apply. It
is of course true that these remarks were made in a section 3 context.

However, insofar as they reveal the attitude of a court confronted with
a mass of economic data, they have meaning in every section of the Clay
ton Act. The Commission does not reveal by what legerdemain eco

nomic evidence, "inconclusive" under section 3, now becomes in section 7
essential to proper determination of the competitive impact of a merger.
Nor does the Commission tell us how an "ill-suited" and "unequipped"
court in a section 3 case is suddenly transformed into a competent
tribunal of economic experts when a section 7 case is presented.
At this time it is impossible to say just how the courts will interpret the

competitive impact clause of section 7. Will it be a quantitative or a

qualitative measure? Meanwhile, businessmen who are planning cor

porate mergers can take heart because the Federal Trade Commission
and the Department of Justice have declined to apply a quantitative
(Standard Stations) test to the merger situation. Both of these expert
agencies evaluate all relevant economic factors in judging the legality of

mergers, whether proposed or consummated. As a result the Government

36 H.R. Rep. No. 1191, 81st Cong., 1st Sess. 8 (1949).
37 In re Pillsbury Mills, Inc., CCH Trade Reg. Rep. If 11,582 (1953).
38 Representative Emanuel Celler has taken the Federal Trade Commission to task

for the manner in which it sidesteps quantitative substantiality. "The Commission's insist
ence in Pillsbury upon an economic extravaganza in order to meet the test of illegality
would seem to indicate an attitude of disdain for the congressional intent and for judicial
precedents as well." Interim Report of the Antitrust Subcommittee of the Committee
on the Judiciary 23 (1955).

39 337 U.S. at 314.
40 Id. at 310.
41 Id. at 310 n.13.
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does not take action unless it has a very strong case. Realizing this,
many corporate defendants have been amenable to compromise through
consent decrees. They know that, if the experts have amassed economic
evidence to prove harm to competition, a defendant stands no chance
before a judge who thinks that substantial size alone makes out a viola
tion. The very thoroughness of the agencies tends to keep their cases

out of the courts. The result is that section 7 may long remain un-

elucidated.
The critical hour will come, however, when a private party contests a

merger. Then the choice will have to be made. Perhaps the mere size
of the acquisition should rule the case. But is it always probable that the
merger of a ten million dollar firm in a ten billion dollar market will have
a major effect upon competition? On the other hand the court could
judge the merger by the size of the acquired firm relative to the market
as a whole. But, if the acquiring firm has only a 3 per cent share of the
market and the acquired firm even less, is free competition probably
impaired? Another method would be an exhaustive economic inquiry.
Here, mountains of specialized evidence may overwhelm the average
judge so that a knowledgeable decision and an economically sound award
of remedies will be virtually impossible to make.
Other solutions may suggest themselves. This article has outlined only

a few. Whatever the most workable standard may be, the guiding
principle remains: mergers that harm competition should not go un
checked nor should beneficial mergers be struck down. For a final de
cision of this Gordian problem, we await the Supreme Court's keen blade.

JAMES HOGAN

INSANITY AND THE CRIMINAL LAW IN THE DISTRICT OF
COLUMBIA

I. Introduction
It is a well-established principle of Anglo-American jurisprudence that

insanity negates criminal intent, and is therefore a defense to crimes in
which criminal intent is an essential element. But the working definition
of insanity, and the degree of insanity required for the defense, continue
to vex judicial and medical authorities. Various tests of legal insanityhave prevailed for a time, and then have given way to other standards
which better reflect the progress of science and an improved under
standing of mental behavior. Thus, the "wild-beast test" was supplanted
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by the "right-wrong test," and this, in some jurisdictions, has been sup
plemented by the "irresistible-impulse" theory.
In the United States, the overwhelming majority of jurisdictions ad

here to the "right-and-wrong test" which originated in 1843 in the classic
M'Naghten Case.1 In the District of Columbia, however, dissatisfac
tion with existing criteria led the United States Court of Appeals to

adopt a new standard in the case of Durham v. United States.2 This
broader standard, or "mental-disease or mental-defect test," is patterned
after the rule which has existed in New Hampshire since 1869.3 The
phraseology of the new criterion is distinctly uncomplicated: "It is sim

ply that an accused is not responsible if his unlawful act was the product
of mental disease or mental defect."4
The "mental-disease or mental-defect test" has aroused both favor

able and hostile comment5 since its adoption in 1954. The Durham rule
has been considered and expressly rejected by the Maryland Court of

Appeals,6 and the United States Court of Military Appeals.7 In the
1 10 Clark & F. 200, 8 Eng. Rep. 718 (H.L. 1843).
2 94 U.S. App. D.C. 228, 240, 214 F.2d 862, 874 (1954). In rejecting the then existing

standards, the court stated: "We find that as an exclusive criterion the right-wrong test

is inadequate in that (a) it does not take sufficient account of psychic realities and

scientific knowledge, and (b) it is based upon one symptom and so cannot validly
be applied in all circumstances. We find that the 'irresistible impulse' test is also

inadequate in that it gives no recognition to mental illness characterized by brooding
and reflection and so relegates acts caused by such illness to the application of the in

adequate right-wrong test." For other criticism "right-wrong" test see Cardozo, What

Medicine Can Do for the Law, Selected Writings of Benjamin Nathan Cardozo 371 (1947) ;

Guttmacher & Weihofen, Psychiatry and the Law 403-23 , 406 n.4 (1952); Weihofen,
Mental Disorder as a Criminal Defense 63-68, 65 n.36 (1954). But see Hall, Mental

Disease and Criminal Responsibility, 45 Colum. L. Rev. 677 (1945). For a detailed bibli

ography on insanity as a defense to crime, see 7 The Record of the Association of the Bar

of the City of New York 158-62 (1952).
3 State v. Pike, 49 N.H. 399, 407-08 (1869). See also Reik, The Doe-Ray Corre

spondence: A Pioneer Collaboration in the Jurisprudence of Mental Disorder, 63 Yale

L.J. 183 (1953).
4 94 U.S. App. D.C. at 241, 214 F.2d at 874.
5 Comment on the Durham decision is too voluminous to list exhaustively. However,

see symposium, Insanity and the Criminal Law�A Critique of Durham v. United States,

22 U. Chi. L. Rev. 317 (1955); Sobelofl, From M'Naghten to Durham and Beyond�
A Discussion of Insanity and the Criminal Law, 41 A.BA.J. 793 (1955), 15 Md. L. Rev.

93 (1955). See also Notes, 43 Georgetown L.J. 58 (1954), 54 Colum. L. Rev. 1153

(1954), 40 Cornell L.Q. 135 (1954), and 29 Tul. L. Rev. 576 (1955). But see Cavanagh,

A Psychiatrist Looks at the Durham Decision, 5 Catholic UL. Rev. 25 (1955).
6 Thomas v. State, 112 A.2d 913 (Md. 1955). The court states at 919: "The so-called

'Spencer' or 'right-wrong test' has been followed consistently in this State tamany years

and should not be changed unless we are convinced that it is not a true test."

7 United States v. Smith, 5 U.S.CM.A. 314, 17 CJM.R. 314 (1954).
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District of Columbia, the Durham decision immediately occasioned the

appointment of a Committee on Mental Disorder as a Criminal Defense.8
The Committee's purpose was to study the law of the District of Colum
bia relating to mental disorder as a criminal defense in order to deter
mine whether there existed a proper balance between the interest of the

public and the rights of a criminally accused.
The Committee conducted an intensive investigation during which

it not only evaluated arguments in favor of and opposed to the reten

tion of the Durham rule, but also considered the effects of several other
recent District of Columbia decisions9 which materially altered the sub
stantive and procedural criminal law relating to the defense of insanity.
The Committee concluded that in certain instances "... a serious and

dangerous imbalance results in favor of the accused and against the

public,"10 but it did not recommend any changes in the "mental-disease
or mental-defect test" set forth in Durham.

[WJhile the Durham test is by no means the ultimate test or the perfect test, it
would not be feasible, and, in fact, would be inadvisable to attempt a statutory
definition of legal insanity.

It is the opinion of your Committee that, by leaving in the courts their common

law power to establish legal tests of insanity, a desired flexibility will be possible
in adapting legal tests to growing experience in the psychiatric field.11

The Committee, however, did recommend remedial legislation to correct
the imbalances resulting from certain other decisions which were studied.
Pursuant to the Committee's recommendations, Congress immediately
amended relevant provisions of the District of Columbia Code.12 It is

8 The Committee on Mental Disorder as a Criminal Defense, hereinafter referred to as

the Committee, was appointed by the Council on Law Enforcement of the District of Co
lumbia, which was created by the District of Columbia Law Enforcement Act, 1953, 67
Stat. 90. The Council's express purpose is to conduct a continuing study of crime and law
enforcement in the District of Columbia. It then submits the results of its investigations
in the form of annual reports to Congress, the legislative body for the District.

9 Principal cases considered were: Taylor v. United States, 222 F.2d 398 (D.C. Cir..
1955); Wear v. United States, 94 U.S. App. D.C. 325, 218 F.2d 24 (1954); Wright v.

United States, 94 U.S. App. D.C. 307, 215 F.2d 498 (1954) ; Gunther v. United States, 94
U.S. App. D.C. 243, 215 F.2d 493 (1954) ; and Tatum v. United States, 88 U.S. App. D.C.
386, 190 F.2d 612 (1951).

10 H.R. Rep. No. 892, 84th Cong., 1st Sess. 3 (1955).
11 Id. at 10.
12 Pub. L. No. 313, 84th Cong., 1st Sess. (Aug. 9, 1955), amending 31 Stat. 1340 (1901),

as amended, D.C. Code Ann. � 24-301 (1951), and 29 Stat. 138 (1896), as amended, D.C.
Code Ann. � 14-308 (1951).
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the purpose of this Note to summarize the statutory and judicial back
ground underlying these recent developments in the criminal law relat
ing to insanity in the District of Columbia. The question of burden of
proof as it relates to the issue of insanity will also be considered.

II. Mental Incompetency to Stand Trial

At common law an accused could not be tried while insane.13 The
rationale underlying this rule is that one who is legally insane is deemed
unable either (1) to understand the charges against him or (2) to assist
in a rational defense. The District of Columbia Code14 of 1901 adopted
this common-law principle and established a procedure for the deter
mination of mental competency to stand trial. This local statute granted
a discretionary power to the courts to order an accused committed tem

porarily for an examination by a psychiatrist whenever it appeared from

prima facie evidence presented to the court that the accused was of un
sound mind. The courts were further empowered to conduct a lunacy
inquiry by jury trial whenever the accused was found to be insane by
the examining psychiatrist. Once adjudged insane, the accused could be
committed thereupon to a mental institution. This procedure prevailed
until 1953 when the Court of Appeals for the District of Columbia held
in Jordan v. United States15 that the local statute was impliedly repealed
by the enactment of 18 U.S.C. � 4244 (1952),16 a federal statute, pre
scribing a procedure for the determination of mental competency to

stand trial to be followed in all federal courts.
There are several important distinctions between the local and fed

eral statutes. The local statute permitted, and perhaps required, a jury
trial on the issue of insanity, whereas the federal statute commits to

13 14 Am. Jur., Criminal Law � 44 (1938) ; 44 C.J.S., Insane Persons � 127 (194S).
14 31 Stat. 1340 (1901), as amended, D.C. Code Ann. � 24-301 (1951). This section

provided that ". . . whenever a person is indicted or is charged by an information for an

offense, ... and before trial or after a verdict of guilty, it shall appear to the court,

from prima facie evidence submitted to the court or from evidence adduced at the trial,
that the accused is then of unsound mind, the court may order the accused committed

... for examination and observation by the psychiatric staff of said hospital."
ifi 93 U.S. App. D.C. 65, 207 F.2d 28 (1953).
i� Section 4244 reads in relevant part: "Whenever after arrest ... the United States

Attorney has reasonable cause to believe that a person charged with an offense . . . may

be presently insane or otherwise so mentally incompetent as to be unable to understand

the proceedings against him or properly to assist in his own defense, he shall file a motion

for a judicial determination of such mental competency of the accused .... Upon such

a motion or upon a similar motion in behalf of the accused, or upon its own motion,

the court shall cause the accused ... to be examined as to his mental condition
"
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the presiding judge the task of determining whether the accused is able
to stand trial. The statutes were further distinguished by the decision
in Wear v. United States,17 which rendered it easier to obtain a deter
mination of mental competency under the federal statute than had pre
viously been possible under the original local statute. In the Wear case,
the Court of Appeals for the District of Columbia interpreted the fed
eral statute to mean that a motion for an examination to determine
mental competency must be granted, as a matter of procedure, unless
"the ground alleged is frivolous," or "the motion is not made in good
faith."
Even though this liberal construction made it comparatively simple

to obtain a finding on the question of competency, the court felt the

interpretation would not encourage an accused person of sound mind to

seek a finding of incompetency. Judge Bazelon, speaking for the court,
reasoned that a finding of incompetency to stand trial does not relieve
an accused of criminal responsibility for the offense committed, nor does
it relieve an accused from any confinement. On the contrary, a finding
of incompetency could well result in the detention of one already at

liberty, and, further, could increase the total period of detention since
the accused may be committed to a mental institution until he is found

competent to stand trial.18
Notwithstanding this reasoning and the assurances of the court, the

Committee feared that the Wear test would lead to abuses, since an

accused person having a history of mental disorder might deceptively in
voke the federal statute.19 Because of this possibility, the Committee
recommended the local statute be amended to provide a new procedure
for the determination of competency to stand trial in the local courts.
The Committee further recommended that the amended local statute be
made to supersede the federal statute in so far as it applied to the
District of Columbia.
The recommendations were adopted and thus the procedure now in

effect provides: first, that the granting of a mental examination to de
termine competency to stand trial is a matter for judicial discretion,
to be exercised only when a prima facie case of mental disorder is pre
sented to or observed by the court;20 secondly, that the certified finding

17 94 U.S. App. D.C. 325, 218 F.2d 24 (1954).
18 Id. at 328, 218 F.2d at 27.
19 Report, supra note 10, at 11.
20 Pub. L. No. 313, 84th Cong., 1st Sess. � 1(a) (Aug. 9, 1955), amending, 31 Stat.

1340 (1901), as amended, D.C. Code Ann. � 24-301 (1951). Subsection (a) now provides
"Whenever a person is arrested, indicted, charged by information, or is charged in the ju-
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of an examining psychiatrist that the accused is of unsound mind is
sufficient to authorize a court order committing the accused to a mental
institution; and, finally, that if the accused or the Government objects
to such a commitment order, the court shall make a judicial determina
tion of the accused's competency to stand trial. It is further provided
that the amended local statute shall supersede any federal statute with
which it is inconsistent,21 thus rendering nugatory the decisions in the
Jordan and Wear cases, supra.

III. Determination of Competency to Stand Trial Subsequent
to Incompetency and Commitment

We have discussed the procedure for the initial determination of com
petency, and have noted that upon a finding of incompetency to stand
trial the accused shall be committed to a mental institution until he
regains sanity. But what about the subsequent determination as to

whether the accused has sufficiently recovered to stand trial? Both the
original local statute and the later federal statute were silent on this

point. The Court of Appeals for the District of Columbia in Gunther v.
United States22 held that once an accused has been determined incom

petent to stand trial he may be subsequently tried only after a "judicial
determination" of competency. Accordingly, the trial court in the Gun
ther case committed error by trying the accused on certification of the
mental institution, without making its own findings as to competency.
However, it was held that such error would be grounds for reversal only
if the accused were actually incompetent at the time he was tried. If

the accused were competent at the time of his trial, a conviction would
be affirmed.23
Following the Gunther decision, the Committee felt a blanket re

quirement of "judicial determination" of competency would unduly bur
den already overworked psychiatric staffs with the added task of testi

fying frequently in court. The Committee believed the rights of an

accused could be adequately safeguarded by requiring a judicial deter-

venile court . . . and ... it shall appear to the court from the court's own observations,
or from prima facie evidence submitted to the court, that the accused is of unsound mind

or is mentally incompetent so as to be unable to understand the proceedings against
him or properly to assist in his own defense, the court may order the accused committed

. . . for examination and observation . . . ."
21 Id. at subsection (h).
22 94 U.S. App. D.C. 243, 21S F.2d 493 (1954).
23 Id. at 247, 215 F.2d at 497.
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mination of mental competency only upon demand.24 To accomplish
this design, the local statute was amended to permit a court order ad

judicating the accused competent to stand trial, solely upon certification

by the superintendent of the confining institution to the effect that the
accused has recovered his reason. However, if either the accused or the

prosecution objects to such an order, then the court is required to make
its own determination on the question of competency, without a jury.25

IV. Mental Incapacity as a Defense to Crime�Issue of
Insanity and Burden of Proof

The law has universally recognized that one who is legally insane

ought not to be held criminally liable for crimes having intent as an

element. However, the law is not uniform in its treatment of the burden
of proof relating to the defense of insanity. American courts are almost

evenly divided along two views.26 Those courts following the English
rule hold that the defendant has the burden of pleading and proving his

insanity as an affirmative defense. The contrary "American" rule is that
the prosecution has the burden of proving the accused sane at the time
of the alleged crime. This latter rule prevails in nineteen states, the
federal courts, and the District of Columbia.27
Under both rules, the prosecution is initially favored with the bene

fit of a legal presumption that the accused was sane at the time of
the alleged unlawful act.28 The presumption results from the obvious

24 Report, supra note 10, at 12.
25 Pub. L. No. 313, 84th Cong., 1st Sess. � 1(b) (Aug. 9, 1955), amending 31 Stat.

1340 (1901), as amended, D.C. Code Ann. � 24-301 (1951).
26 Weihofen, Mental Disorder as a Criminal Defense 212 (1954). See 241-72 for a digest

of the law in each particular state. See also 22 C.J.S., Criminal Law � 576 (1940).
27 Id. at 226. See also State v. Bartlett, 43 N.H. 224 (1861), for a clear statement of the

law in an early American case.

28 In Davis v. United States, 160 U.S. 469 (1895), a leading case on presumption of
sanity and burden of proof, Mr. Justice Harlan states at 487-88: "Strictly speaking, the
burden of proof, as those words are understood in criminal law, is never upon the ac

cused to establish his innocence or to disprove the facts necessary to establish the crime
for which he is indicted. It is on the prosecution from the beginning to the end of the
trial and applies to every element necessary to constitute the crime. Giving to the prose
cution, where the defense is insanity, the benefit in the way of proof of the presumption
in favor of sanity, the vital question from the time a plea of not guilty is entered until
the return of the verdict, is whether upon all the evidence, by whatever side adduced,
guilt is established beyond reasonable doubt. If the whole evidence, including that sup
plied by the presumption of sanity, does not exclude beyond reasonable doubt the hy
pothesis of insanity, of which some proof is adduced, the accused is entitled to acquittal
of the specific offense charged."
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fact that sanity is the normal condition of the human mind.29 But what
is the strength of this legal presumption of sanity? Under the American
rule, which places the ultimate burden of proving the accused's sanity
upon the prosecution, the presumption of sanity satisfies the prosecu
tion's burden until the presumption is rebutted by the introduction of
evidence tending to prove insanity.30 Because of this presumption of
sanity, the accused has the burden of proceeding with the evidence. Un
less evidence of insanity is introduced, no issue on the question of sanity
is ever raised. It is immaterial which side presents the evidence of in
sanity.31 The issue of sanity vel non is raised, as a matter of law, when
evidence sufficient to rebut the presumption of sanity is introduced. The
important question is how much evidence is "sufficient."
In all but two jurisdictions following the American rule, the presump

tion of sanity prevails until "evidence sufficient to create a reasonable
doubt" that the accused was sane is introduced.32 This means, whenever
there is "reasonable doubt" from all the available evidence that the ac

cused was sane, there is an issue of fact to be decided. Once the pre
sumption of sanity is rebutted, the burden of proceeding with the evi
dence shifts back to the prosecution. Until 1951, the courts of the Dis
trict of Columbia consistently followed this test of "evidence sufficient
to create a reasonable doubt" in determining when the presumption of

sanity was destroyed.33
In Tatum v. United States,34 this "reasonable-doubt test" was ex

pressly rejected,35 and the Court of Appeals for the District of Colum
bia held that the presumption of sanity is rebutted "if 'some proof is
adduced' tending to support the defense" of insanity. Further, even

though the defense of insanity be not formally pleaded, the court held

29 In Tatum v. United States, 88 U.S. App. D.C. 386, 190 F.2d 612 (1951), the court

states: "When lack of mental capacity is raised as a defense to a charge of crime, the

law accepts the general experience of mankind and presumes that all people, including
those accused of crime, are sane." See Davis v. United States, 160 U.S. 469, 486-88

(1895) ; 14 Am. Jur., Criminal Law � 32 (1938) ; Glueck, Mental Disorder and the Crimi

nal Law, 41-42 (1925).
30 Weihofen, op. cit. supra note 26, at 215.
31 Id. at 228.
32 Id. at 227.
33 Holloway v. United States, 80 U.S. App. D.C. 3, 148 F.2d 665 (1945) ; Hill v. United

States, 22 App. D.C. 395 (1903) ; Snell v. United States, 16 App. D.C. 501 (1900) ; Gui-

teau's Case, 10 Fed. 161, 163 (Sup. Ct. D.C. 1882) ; United States v. Sickles, 27 Fed. Cas.

No. 16, 287a, 2 Hayw. H. (D.C.) 319 (1859). See Weihofen, op. cit. supra note .26, at 246.
3* 88. U.S. App. D.C. 386, 190 F.2d 612 (1951).
35 Id. at 390, 190 F.2d at 616.



1956] Notes 497

that the question of insanity vel non should be submitted to jury de

termination if "some proof" is adduced. But, what is "some proof"?
The Tatum case avoided an explicit definition of the term, leaving the
actual decision as to this to the discretion of the trial court.

[T]he function of the trial court in regard to the issue of sanity is to determine
whether that issue is brought into the case by the evidence. If it is, then it should
be submitted to the jury with instructions that if the jury has a reasonable doubt
of the defendant's sanity, there must be acquittal.36

In Tatum, the appellate court found that the facts met the "some

proof" test. There, the accused pleaded "not guilty" to a charge of raping
a nine-year-old child. Evidence presented at trial included the follow

ing: consistent statements by the accused that he remembered nothing
of what happened at the time of the alleged crime, testimony of the

arresting police officers that the accused's conduct at the time of his

apprehension was "abnormal," testimony by two psychiatrists that the
accused was of "sound mind," and, finally, testimony by a deputy
coroner who examined the accused the day after his arrest that he was

"in more or less of a trance." On the basis of this evidence, it was

held reversible error not to submit the question of sanity to the jury.
A subsequent case,37 further clarifying the "some proof" test, held the
issue of sanity was not raised by testimony of the accused that he re

membered nothing about an alleged crime after being struck on the
head with a bottle. In the latter case, there was neither expert psychi
atric testimony nor any mention of irrational or abnormal behavior on
behalf of the accused.
As thus enunciated and refined, the "some proof" test was applied

to the facts of the now-celebrated Durham case.38 In that case, Monte
Durham, charged with housebreaking, pleaded "not guilty by reason of
insanity." His defense counsel waived the right to trial by jury and a

determination of competency to stand trial. During the trial it was

shown that the accused possessed a lengthy mental history, including:
a Navy discharge because of a "profound personality disorder," re

peated attempts at suicide, and three lunacy inquiries.39 Moreover, a

psychiatrist testified that Durham was of "unsound mind." But the psy-

3� Ibid.
37 Wright v. United States, 94 U.S. App. D.C. 307, 215 F.2d 498 (19S4).
38 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (19S4).
39 Id. at 230, 214 F.2d at 864. See also Fortas, Durham's Case: Mad or Bad?, paper

prepared for the Conference on Insanity and the Law, held at the University of Chicago
Law School, February 28, 19SS.
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chiatrist was unable to state unequivocally in the terms of the M'Nagh
ten rule that the accused did not know "the difference between right
and wrong" at the time of the alleged crime. In spite of this overwhelm
ing evidence of prior mental deficiency, the trial court found, as a matter
of law, that the evidence did not meet the "some proof" test and there
fore did not raise an issue on the question of sanity. Thus, the presump
tion of sanity satisfied the prosecution's burden of proving that the ac

cused did possess the requisite mental capacity to commit the crime
with which he was charged.
In reversing the trial court's decision, the appellate court held that

the evidence necessary to rebut the presumption of sanity need not be
couched in terms of "right and wrong," and that the evidence presented
at Durham's trial was more than sufficient to raise the issue of sanity.
The court then seized this opportunity to consider and reject the exist

ing standards for the determination of legal sanity, and to enunciate
the now-famous "mental-disease or mental-defect" test.40 The following
jury charge, embodying the new criterion, was recommended for pres
entation at the trial court.

If you the jury believe beyond a reasonable doubt that the accused was not suffer

ing from a disease or defective mental condition at the time he committed the
criminal act charged, you may find him guilty. If you believe he was suffering
from a disease or defective mental condition when he committed the act, but believe
beyond a reasonable doubt that the act was not the product of such mental ab

normality, you may find him guilty. Unless you believe beyond a reasonable doubt
either that he was not suffering from a diseased or defective mental condition, or

that the act was not the product of such abnormality, you must find the accused
not guilty by reason of insanity.41

Summarizing the developments in the District of Columbia relating to

to the burden of proof and the defense of insanity, we may note two

principal points. First, the prosecution has the ultimate burden of prov

ing the accused sane, but the presumption of sanity satisfies this burden

until "some proof" is introduced tending to support the defense of in

sanity. Secondly, under the new standard for determining the existence

of the defense of insanity, the accused is not criminally responsible
if "the unlawful act was the product of mental disease or mental defect."

By combining these above-mentioned principles, we can observe the full

impact of the prosecution's burden of proof. Once evidence is adduced

tending to prove the accused suffered from a diseased or defective men-

4� Id. at 240, 214 F.2d at 874.
41 Id. at 241, 214 F.2d at 875.
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tal condition, the prosecution is charged with the burden of proving
either (1) that the accused did not suffer from a diseased or defective

mind, or (2) that if he did so suffer, the unlawful act was not the

product of the mental disorder. It is apparent that the prosecution's
burden is very severe, and that considerable evidence will be required
to sustain that burden.

V. Admissible Testimony on the Issue of Sanity:
Privileged Communications

Generally, qualified experts and nonexperts with special opportunity
to acquire relevant information may give opinion testimony on the
issue of the accused's sanity vel non. The rules governing the admissi

bility of such testimony are the same in criminal as in civil cases.42 In
the District of Columbia, lay witnesses are deemed competent to testify
as to their opinion provided they are sufficiently acquainted with the
accused to render intelligent testimony.43 However, their testimony is
limited to those impressions of the accused's mental condition acquired
at the time the offense was committed. Impressions subsequently formed
by a nonexpert, even though relating back to the time of the act in ques
tion, are held inadmissible.44 In addition to proof by lay and expert
opinion evidence, the accused's mental condition at the time of the
crime may be established by the use of circumstantial evidence such as

the accused's outward conduct.45 The prosecution may utilize any or all
three categories of admissible testimony to sustain its burden of proof
once the presumption of sanity has been rebutted.
At this point it becomes appropriate to consider the effect of a claim

of privilege against testimony otherwise admissible. Of special interest
is the situation where an accused contends that testimony which the
prosecution seeks to introduce is privileged within the meaning of a

general physician-patient statute. Such a privilege statute exists in the
District of Columbia46 and in most American jurisdictions.47 It is par-

42 Weihofen, op. cit. supra note 26, at 273.
43 Shaffer v. United States, 24 App. D.C. 417 (1904) ; Taylor v. United States, 7 App.

D.C. 27, 37-38 (189S). See also Weihofen, op. cit. supra note 26, at 301.
44 Shaffer v. United States, 24 App. D.C. 417 (1904), citing Queenan v. Oklahoma,

190 U.S. 548 (1903).
45 See 2 Wigmore, Evid. � 227 (3d ed. 1940); Weihofen, op. cit. supra note 26, at 312.
46 29 Stat. 138 (1896), as amended, D.C. Code Ann. � 14-308 (1951). Prior to its

amendment in 1955, the statute read as follows: "In the courts of the District of Colum
bia no physician or surgeon shall be permitted, without the consent of the person afflicted
or of his legal representative, to disclose any information, confidential in its nature, which
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ticularly vital to determine whether an asserted privilege is valid in
cases where the defense of insanity is raised at the trial of an accused
who has been previously determined incompetent to stand trial and has
been committed to an institution. Under such circumstances, the precise
question is whether information acquired by a staff psychiatrist while
treating an accused falls within the purview of the physician-patient
privilege.
The Court of Appeals for the District of Columbia answered this

question affirmatively in Taylor v. United States,48 holding that such tes

timony did come within the provisions of the local privilege statute.49
The court clearly distinguished between "observation and treatment"
at a mental institution, which was within the privilege, and "examina
tion" solely for the purpose of testifying as to competency to stand trial,
which was outside the privilege. In the Taylor case testimony of a psy
chiatrist who had treated the accused for six months at a mental hos

pital was held inadmissible, while testimony of a psychiatrist who had
examined the accused briefly on a number of occasions at the local jail
was admitted. As a result, a statement of the accused, made to the

treating psychiatrist, that he was not suffering from "hallucinations or

delusions, but had been going along with a gag," was excluded from
evidence. The effect of the Taylor decision was that, in criminal trials
where the defense of insanity is raised, the accused may claim privilege
to exclude psychiatric testimony, while retaining the right to waive this

privilege in order to admit testimony favorable to him. The favorable

he shall have acquired in attending a patient in a professional capacity and which was neces

sary to enable him to act in that capacity, whether such information shall have been

obtained from the patient or from his family or from the person or persons in charge of

him: Provided, That this section shall not apply to evidence in criminal cases where the

accused is charged with causing the death of, or inflicting injuries upon a human being,
and the disclosure shall be required in the interests of public justice."
*7 See Purrington, An Abused Privilege, 6 Colum. L. Rev. 388 (1906) ; Note, 52 Colum.

L. Rev. 383 (1952).
48 222 F.2d 398 (D.C. Cir. 1955), 43 Georgetown L.J. 684.
49 In construing the general physician-patient privilege statute, Judge Edgerton expressly

recognized the special need for a psychiatrist-patient privilege, independent of the need for a

general physician-patient privilege. "In regard to mental patients, the policy behind such

a statute is particularly clear and strong. Many physical ailments might be treated with

some degree of effectiveness by a doctor whom the patient did not trust, but a psychiatrist
must have his patient's confidence or he cannot help him." Id. at 401. For further sug

gestions that confidences to psychiatrists stand on special footing and should be privileged
even though a general physician-patient privilege is not recognized, see Guttmacher &

Weihofen, Privileged Communications Between Psychiatrist and Patient, 28 Ind. L.J.
32 (1952); 47 Nw. U.L. Rev. 384 (1952).
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evidence could well satisfy the "some proof" test necessary to destroy
the presumption of sanity. Thus, the prosecution was placed in the

anomalous position of being charged with the burden of proving the

accused sane, while, at the same time, being denied the right to intro

duce that testimony which is most probative.
The Committee believed the Taylor case created a dangerous hiatus

in the law. It feared the consequence of this decision would be to force

an increased stress on the "examination" before trial, with a resultant

de-emphasis upon subsequent observation and treatment. In the pre
trial examination it is quite possible that a dormant mental defect could

go undetected, whereas extended observation and treatment at a men

tal institution should reveal such a mental disorder. The Committee
summed up the situation resulting from the Taylor decision in the fol

lowing manner:

It is difficult to see how the law, as it presently exists, adequately protects either
the public or the accused. From the public's point of view, a clever malingerer can

easily mislead any psychiatrist who merely examines him for limited periods, and
can seal the hps of any psychiatrist who observes and treats the accused for the ex

tended period frequently necessary to uncover malingering.50

As a consequence, the Committee urgently recommended that the

physician-patient privilege statute be amended to prevent its possible
abuse in criminal proceedings. Accordingly, the privilege statute was

modified by the addition of the following proviso :

Provided further, That this section shall not apply to evidence relating to the men

tal competency or sanity of an accused in criminal trials where the accused raises
the defense of insanity, or in the pretrial or posttrial proceedings involving any
criminal case where a question arises concerning the mental condition of an accused
or convicted person.51

It is noteworthy that the abridgment of the privilege relates solely to
evidence relevant to the issue of sanity as opposed to issue of guilt. It
does not affect, nor was it intended to affect, any other privileges guar
anteed to an accused who pleads insanity as a defense. In particular,
it was not intended to curtail benefits derived by the accused under pro
visions of 18 U.S.C. � 4244 (1952) which provides in relevant part: "No
statement made by the accused in the course of any examination into
his sanity or mental competency . . . shall be admitted in evidence against

60 Report, supra note 10, at 15.
51 Pub. L. No. 313, 84th Cong., 1st Sess. � 4 (Aug. 9, 1955), amending 29 Stat. 138

(1896), as amended, D.C. Code Ann. � 14-308 (1951). See note 46 supra for statute
prior to the addition.
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the accused on the issue of guilt in any criminal proceeding." Thus,
under the present law, whenever a psychiatrist testifies after an exami
nation, or after observation and treatment of the accused, it will be in
cumbent upon the trial judge to determine whether the testimony re

lates to the issue of sanity, or to the issue of guilt, or to both. Pre
sumably, in the event it applied to both, such testimony would be ad
missible for the limited purpose of determining the accused's sanity at
the time of the crime or at the time of trial.

VI. Acquittal by Reason of Insanity�Compulsory
Commitment�Release

Once a criminally accused has been acquitted by reason of insanity,
should he be permitted to return immediately to society, or should he
be committed to a mental institution? Today, statutes in every American
jurisdiction prescribe some form of commitment for one acquitted be
cause of insanity.52 These procedures vary from those which give the

presiding judge complete discretion in the matter to those which make
commitment automatic and compulsory.53 Prior to 1955, the District of
Columbia Code established no specific commitment procedure other than

granting a discretionary power to the trial court to certify an acquittal
by reason of insanity to the Federal Security Administrator.54 In 1955,
however, the Code was amended to provide for compulsory and auto

matic commitment, a procedure followed in ten other American juris
dictions, and in England.55 The amended statute now provides as fol
lows:

If any person tried upon an indictment or information for an offense, or tried in

the juvenile court of the District of Columbia for an offense, is acquitted solely on

52 Weihofen, op. cit. supra note 26, at 36S.
53 Id. at 366. Weihofen divides the various state statutes into six classifications:

(1) compulsory commitment on acquittal by reason of insanity, (2) commitment in the

discretion of the court, (3) commitment by the court after an investigation, (4) commit

ment if the court deems discharge to be dangerous, (5) second trial to determine present
sanity, and (6) compulsory commitment where jury trial determines present sanity at

the time of verdict as well as sanity at the time of the unlawful act.

54 59 Stat. 311 (1945), D.C. Code Ann. � 14-301 (1951). By a reorganization plan
undertaken in 1953, the office of Federal Security Administrator was abolished and the

functions of that office were transferred to the Secretary of the Department of Health,
Education, and Welfare.

55 States having compulsory commitment statutes are: Georgia, Kansas, Massachusetts,

Michigan, Minnesota, Nebraska, Nevada, Ohio, Oklahoma, and Wisconsin. See Weihofen,

op. cit. supra note 26, at 366 n.2.
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the ground that he was insane at the time of its commission, the court shall order
such person to be confined in a hospital for the mentally ill.56

This compulsory commitment procedure is actually a legislative adop
tion of a judicial recommendation made in the case of Durham v. United
States.� There, the court of appeals advised the trial courts of the Dis
trict of Columbia to use their discretionary power under the then exist

ing local statute to commit persons acquitted by reason of insanity
". . . as long as 'the public safety and . . . [their] welfare' require."58
In making this recommendation, the court cited Orencia v. Overholzer,59
where it was held that one acquitted by jury trial on grounds of insanity
is presumed to continue insane, and such presumption is sufficient to
authorize commitment to a mental institution without a subsequent
lunacy inquiry.
Prior to 1955, the District of Columbia Code contained no release

procedure,60 and those who were committed to mental hospitals after

acquittal by reason of insanity were released at the discretion of the

superintendent of the confining institution. The amended local statute
now prescribes a release procedure,61 which vests the ultimate deter
mination of the accused's right to release in the court which committed
him. This release procedure begins with a certification by the superin
tendent of the confining institution that the committed person has re

gained sanity and will no longer be dangerous to himself or to the com

munity. The court may then act immediately upon this certification
to release the committed party, or it may, in its own discretion or upon
motion by the former prosecution, hold a further inquiry into the sanity
of the detained person. Upon conclusion of this inquiry, the court has
the discretion either to release the committed person, fully or condition
ally, or to recommit him for further detention.62
The procedure for compulsory commitment in the District of Colum

bia has been attacked in Haynes v. United States63 as unconstitutional
56 Pub. L. No. 313, 84th Cong., 1st Sess. � 1(d) (Aug. 9, 19SS), amending 31 Stat.

1340 (1901), as amended, D.C. Code Ann. � 24-301 (1951).
57 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
58 Id. at 242, 214 F.2d at 876.
59 82 U.S. App. D.C. 285, 163 F.2d 763 (1947).
60 59 Stat. 311 (1945), D.C. Code Ann. � 14-301 (1951).
�i Pub. L. No. 313, 84th Cong., 1st Sess. � 1(e) (Aug. 9, 1955), amending 31 Stat.

1340 (1901), as amended, D.C. Code Ann. � 24-301 (1951).
62 Ibid.
63 Haynes v. United States, Habeas Corpus 81-55, D.D.C., Oct. 31, 1955, aff'd Docket

No. 12,955, D.C. Cir., Nov. 1, 1955.
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on the grounds that the procedure constituted a deprivation of personal
liberty without due process of law and was ex post facto in effect. In
the Haynes case it was contended, on petition for writ of habeas corpus,
that the compulsory commitment procedure deprived the accused of per
sonal liberty without due process because he was committed without
any determination as to his present sanity. The argument was advanced
that a jury verdict of "not guilty by reason of insanity" was not a find
ing of present insanity, but was only a determination that the accused
was insane at the time of the alleged crime. The court of appeals denied
the writ of habeas corpus, but did not hand down a written opinion.64
From this denial the inference is drawn that the court felt there was no

constitutional issue.

Compulsory commitment statutes in other jurisdictions have been
similarly attacked, and these statutes have consistently been held valid
as long as there has existed some available method by which the one

committed can later secure his release upon a showing of sanity.65
Such a method of release is available in the District of Columbia. It has
been held that "habeas corpus is a proper remedy to challenge the con

tinued confinement of persons who claim to be restored to mental
health."66 By the writ of habeas corpus the committed person may
obtain a subsequent determination of his sanity and therefore of his

right to release.67 There are no statutory limitations upon the frequency
with which the right to habeas corpus may be asserted, but judicial
restrictions have been imposed to prevent abuses.68
The compulsory commitment statute appears to be a valid exercise of

the local police power in the interest of public safety and the general
welfare. Clearly, society ought to have the right to demand mental hos-

Ibid.
65 See In the Matter of Slayback, 209 Cal. 480, 288 P. 769 (1930) ; In re Clark, 86

Kan. 539, 121 P. 492 (1912) ; People v. Dubina, 304 Mich. 363 , 8 N.W. 2d 99 (1943) ; State

v. Saffron, 146 Wash. 202, 262 P. 970 (1927) ; In the Matter of Brown, 39 Wash. 160,
81 P. 552 (1905); People ex rel. Peabody v. Chanler, 133 App. Div. 159, 117 N. Y. Supp.
322 (2d Dep't 1909) ; Annot., 145 A.L.R. 892 (1943) ; and Weihofen, op. cit. supra note

26, at 367.
66 De Marcis v. Overholser, 78 U.S. App. D.C. 131, 132, 137 F.2d 698, 699 (1943),

cited in Overholser v. Boddie, 87 U.S. App. D.C. 186, 184 F.2d 240 (1950).
67 Overholser v. Boddie, 87 U.S. App. D.C. 186, 184 F.2d 240 (1950) ; Stewart v. Over

holser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950).
68 Dorsey v. Gill, 80 U.S. App. D.C. 9, 17, 148 F.2d 857, 865 (1945). See also Wei

hofen, op. cit. supra note 26, at 382. Many state statutes expressly limit the availability
of habeas corpus. For example, in Iowa and Oklahoma applications for release may be

made only at six month intervals.
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pitalization of one who has been acquitted because his unlawful act was

the product of an insane mind. Only by such means can the public
adequately be protected against possible recurrences of similar criminal
conduct. Admittedly, the statute results in some abridgement of per
sonal liberty, but this is necessary if there is to be a proper balance
between the respective rights of the public and of a person who has
shown a tendency to commit unlawful acts. As long as the committed

person is given the right to contest the legality of his continued deten
tion by a writ of habeas corpus, commitments for unwarranted periods
of time can be prevented.

VII. Conclusion

In this Note an attempt has been made to summarize recent judicial
and legislative developments in the District of Columbia pertaining to

the defense of insanity in criminal cases. It is evident that sizeable
progress has been made in the District in liberalizing the prior common-
law concepts. The foremost example of this progress is undoubtedly the
Durham case. The "mental-disease or mental-defect" test enunciated in
that case represents a milestone in the evolution of a working definition
of legal insanity. But this standard is not the ultimate. The task of ad

justing the substantive and procedural law of insanity to meet the needs
of our society is never complete.
It is noteworthy to consider the manner in which the recent progress

was achieved in the District. The courts, in exercise of their inherent
common-law power,69 have taken the lead in initiating changes in the
law. The decisions by the Court of Appeals provoked the formation of
an investigating committee to study in detail the many problems relat
ing to insanity. In general, the Committee approved the direction of the
judicial approach, and recommended legislation designed to strengthen
the standard set forth by the courts. The recommendations were acted
upon immediately by Congress, and the speed with which the legisla
ture thus responded was a clear indication of its desire to assist the
courts in arriving at a more satisfactory solution to the problem of in
sanity.
These developments are an outstanding example of what can be ac

complished where the appropriate power resides in the judiciary, and the
legislature lends its active support. It is suggested that the retention

6� Hill v. United States, 22 App. D.C. 395 (1903). See also 22 C.J.S., Criminal Law
� 19 (1940).
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of this power by the courts seems to be in the best interest of society
and of those accused of crime. Only by so doing will it be possible to
maintain the desirable flexibility necessary to adjust legal tests to ex

panding knowledge in the psychiatric field.70 Moreover, from a practical
standpoint, the courts are best adapted to handle the balancing of in
terest which necessarily underlies the entire development of the law re

lating to insanity as a defense in criminal prosecutions. Each case is
unique in itself, and may involve an infinite variety of circumstances
which could best be resolved by treatment in the courts unfettered by
strict legislative rules. Where the rigid M'Naghten rule or some other test
is codified into law, the flexibility of the courts is definitely hampered.
In such circumstances, initiative must come from the legislature. One
forward step to encourage progress would be the establishment of a

committee to study the problem in order to determine what solution is
best suited to the needs of the particular jurisdiction.71
In closing it is appropriate to consider the words of Mr. Justice

Cardozo:

I am not unmindful of the diflaculty of framing a definition of insanity that will
not be so broad as to open wide the door to evasion and imposture. . . . Attempts
at formulation of a governing principle have been none too encouraging, but better
ment is attainable, though it be something less than perfection. ... If insanity is
not to be a defense, let us say so frankly and even brutally, but let us not mock
ourselves with a definition that palters with reality. Such a method is neither good
morals nor good science nor good law.72

ANTHONY R. PALERMO

70 See Introduction supra.
71 Ibid.
72 Cardozo, What Medicine Can Do for the Law, Selected Writings of Benjamin Nathan

Cardozo 387 (1947).



RECENT DECISIONS
ANTITRUST�Assignee Can Be Enjoined Under the Sherman Act From

Enforcing Right to Payment Due Under a Contract Dividing
World Aspirin Markets, Even Though the Assignee Does Not
Compete With Drug Companies, but Is Engaged in an Entirely
Dissimilar Business.

In September 1941 an antitrust suit was brought against Bayer Company,
Inc. and Sterling Products (hereinafter known as Bayer) in the United States
District Court for the Southern District of New York. By consent decree the
agreements made in April 9, 1923, and November IS, 1926, between Bayer
and Leverkusen and its successor I. G. Farbenindustrie Aktiengesellschaft
(hereinafter known as Farben) were declared in violation of � 1 of the Sher
man Act, 26 Stat. 209 (1890), IS U.S.C. � 1 (1952), which provides: "Every
contract, combination in the form of trusts or otherwise, or conspiracy,
in restraint of trade or commerce among the several states, or with for
eign nations, is declared to be illegal." Bayer was enjoined from paying
Farben or its assigns. Jurisdiction was retained. In 1954, General Aniline
& Film Corporation (hereinafter known as Aniline), alleging that in
1931 it became the assignee of Farben, commenced action in the Supreme
Court of the State of New York against Bayer to recover as provided by the
agreements on half of Bayer's Cuban profits for the years 1941 to 1944. Ani
line later filed a supplemental complaint to include the profits from 1945 to
1951. Bayer pleaded an affirmative defense of impossibility of performance.
Bayer cited the 1941 consent decree. On Aniline's motion the defense was

struck, the court holding that the consent decree was not binding on Aniline
since they were not a party to the former antitrust action. While an appeal
was pending in the New York Appellate Division, the Attorney General applied
for, and was granted, leave to serve supplemental complaint in the antitrust
action. In addition to the original allegations, it was further alleged that
Aniline has been and was presently engaged in a course of conduct designed
to carry out and enforce the 1923 and 1926 agreements. The same general
relief was sought as had been obtained under the original complaint, de
claring the 1923 and 1926 agreements to be illegal and in violation of �'l ofthe Sherman Act. In addition an injunction was sought against Aniline to
prevent them from prosecuting the New York action or taking any other
steps to enforce or to receive payments under the agreements. Aniline cross-
moved for summary judgment alleging that the legality of the 1923 and 1926
agreements was irrelevant and the Government had failed to prove it was
presently violating the Sherman Act, by restraining trade. Held, Aniline was
enjoined from enforcing the right to payment under the 1923 and 1926 agreements which had been assigned to them by Farben, even though Aniline does
not compete with drug companies and is engaged in an entirely dissimilar
business. United States v. Bayer Co., 135 F. Supp. 65 (S.D.N.Y. 1955).

507
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The preamble of the 1923 and 1926 agreements recites that the agreements
are intended to settle trademark disputes between the parties. The agreement
goes far beyond mere protection of trademarks. The substance of the agree
ment deals with a world-wide division of the pharmaceutical market. Specific
areas were allotted each party. Bayer was to have an exclusive market in
the United States, Canada, and Cuba, which included all the West Indies.
Farben was to have an exclusive market in all the remaining countries with the

exception of the United Kingdom, Australia, New Zealand, and South Africa.
These areas were to be developed by a newly-formed company in which both

Bayer and Farben had an interest. Trademark rights were to be mutually
transferred. Farben transferred its trademark rights, including future trade

marks, in the United States, Canada, and Cuba. Bayer transferred its trade
marks and patents in all remaining countries except those to be mutually
developed. In addition Bayer was to pay Farben one half of all their profits
from Cuba. The products covered by the agreements were all pharmaceutical
products.
The court, turning to a consideration of the agreements, found that while

it is true that the parties had transferred and surrendered trademark rights,
the agreement was essentially a division of marketing territory. The court

drew an analogy to the agreement found in Timken Roller Bearing Co. v.

United States, 341 U.S. 593 (1951). In the Timken case the court ignored the
stated purpose of the contract and decided its primary aim was a division of

territory among the parties. In the present case the impact in restraining trade

is not open to serious question.
The allocation of the world markets of pharmaceutical products among the

parties constitutes a per se violation of � 1 of the Sherman Act. It necessarily
had the effect of eliminating competition both here and abroad. United States

v. Timken Roller Bearing Co., 341 U.S. 593 (1951) ; United States v. National
Lead Co., 332 U.S. 319 (1947); United States v. General Electric Co., 82!
F. Supp. 753 (D.N.J. 1949); United States v. United States Alkali Export
Ass'n, 86 F. Supp. 59 (S.D.N.Y. 1949) . Section 1 brands as illegal the charac

ter of restraint, not the amount of commerce effected. United States v. Socony-
Vacuum Oil Co., 310 U.S. 150 (1940). The defendant, Aniline, contended
that even assuming the illegality of certain provisions of the agreement, those
sections which related to Cuba were severable and legal. The court found from

a reading of the instruments that they were entire and integrated. Edward

Katzinger Co. v. Chicago Metallic Mfg. Co., 329 U.S. 394 (1947).
With a refinding of the illegality of the agreements, the court then turned

to the position of Aniline as an assignee of Farben. In 1931 Aniline was as

signed Farben's share of the Cuban profits. Since Aniline is engaged in the

manufacturing of dyes, industrial chemicals, photographic equipment, and sup

plies, it alleged in defense to the present suit that there is no evidence of any

restraint of trade in pharmaceutical products since 1941. It was also their

contention that the maintenance of the New York suit is not of itself a re

straint of trade.



1956] Recent Decisions 509

The court termed this defense naive. It stated that the argument disregards
the fact that it was Farben, not Aniline, which was the party to the illegal
agreements. Farben was engaged in the pharmaceutical business and it or its

successors would benefit from the division of the market. The agreements
had twenty-five years to run. While Farben has been dissolved, its suc

cessor has assumed the obligations of the agreements. Aniline, by its state

court action was, in effect actually enforcing the contract and demanding
continued performance by its assignors or their successors.

The court reasoned that had Farben been before the court, an injunction
would clearly have been issued. Aniline, standing in Farben's shoes, is in no

better a position. The court stated: "To uphold defendant's contention that
because it is engaged in a dissimilar business from Bayer, or that its assignor
is no longer in business, would at once recognize an effective means to frus
trate the intent of the anti-trust laws."
While there is a contention that the injunction should be denied since it is

an interference with the New York State Courts contrary to the prohibition
contained in 62 Stat. 968 (1948), 28 U.S.C. � 2283 (1950), which limits
federal injunctions to cases where there is express authority, � 4 of the Sher
man Act grants the United States District Court jurisdiction "to prevent and
restrain" violation of the act. The injunction is a necessary incident to the
court's power in order to effectuate its judgment that the Bayer contracts are

illegal. United States v. Bates Valve Bag Corp., 39 F.2d 162 (D. Del. 1930).
The injunction was, therefore, issued against Aniline.
The Antitrust Division's campaign to break American connections with in

ternational cartels by proceeding against the domestic participants has left
uncertain the contractual obligations of American promisors where the for

eign promisee is not a party to the civil antitrust action. The present case

relieves Bayer from any liability resulting under the illegal agreements. While
the decision acts as a windfall for Bayer, the court, finding itself directed
by clear-cut public policy, could not hold otherwise. The court closed the
door to assignments aimed at the avoidance of the effects of the Sherman Act.

HAROLD E. MORTIMER, JR.

CONSTITUTIONAL LAW�Pennsylvania Statute, Defining and Pun
ishing Sedition Against the United States as a State Offense, Is
Superseded and Suspended by the Smith Act.

Defendant, Steve Nelson, Chairman of the Communist Party for the Western
District of Pennsylvania, was convicted of seditious acts against the United
States under the Pennsylvania Sedition Act of 1919, re-enacted as a part of
Pennsylvania's Criminal Code of 1939, Pa. Stat. Ann. Tit. 18, � 4207 (Pur-
don 1945). There was no evidence of seditious acts against the Commonwealth
of Pennsylvania. The defendant appealed on the ground that the Pennsyl-
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vania act was superseded and suspended by operation of law upon the enact
ment by Congress of that portion of the Smith Act, 18 U.S.C. � 2385 (1952),
which defines and prescribes punishment for sedition against the United States.
Held, conviction reversed. (1) The Smith Act supersedes and suspends the
Pennsylvania Sedition Act by the necessary implication that this was the pur
pose of Congress, an implication which is strong in the field of federal security.
(2) Conviction under state statutes for sedition against the United States,
when the federal government can try and convict for the same act, would
allow double punishment for the same offense. Commonwealth v. Nelson, 377
Pa. 58, 104 A.2d 133, cert, granted, 348 U.S. 814 (1954), oral argument, 24
U.S.L. Week 3146 (U.S. Nov. 15-16, 1955).
Nelson was later convicted in federal court for violation of the Smith Act.

United States v. Mesarosh, 116 F. Supp. 345 (W.D. Pa. 1953), aff'd, 223
F.2d 449 (3d Cir. 1955). Motion claiming double jeopardy overruled, 13 F.R.D.
180, 186 (1952). Thus, he has been tried, convicted, and sentenced for the
same acts constituting sedition against the United States for which he was

previously tried, convicted, and sentenced by the Commonwealth of Pennsyl
vania.
Three months after the principal case was decided, the New Hampshire

Supreme Court expressly disagreed with its holding and held that the Smith
Act does not invalidate state legislation on sedition. Nelson v. Wyman, 99
N.H. 33, 105 A.2d 756 (1954). The court agreed with the dissent in the

principal case that for the police powers of a state to be superseded by fed
eral legislation Congress must expressly state or clearly manifest an intent
to do so, and that the Smith Act contained no evidence of either. The court

at 49-50, 105 A.2d at 769-70, presented a persuasive answer to the contention
that the menace of communist subversion is in the main a danger national in
scope and should therefore be regulated exclusively by the federal government:
The interest of the state, in the protection of which it now seeks to exercise its

police power, is that "primary and essential right of self preservation; which, so

long as human governments endure . . . cannot be denied" to it. . . .

. . . .[T]he state has an interest of its own in the preservation of its government
and is not required to rely solely upon the performance by the federal government
of its duty to preserve the state's republican form of government. The Legislature
cannot reasonably be required to defer the adoption of measures for its own peace
and safety until there is a present and imminent danger that the advocated plan
will be successful ....

These cases raise two problems. The first is whether a conviction under a

federal statute after a prior conviction under a state statute for the same offense

constitutes double jeopardy within the meaning of the fifth amendment to

the Federal Constitution. The settled law is that it does not, since the fifth

amendment applies exclusively to the federal government. Barron v. Balti

more, 32 U.S. (7 Pet.) 243 (1833). That the same act may constitute an
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offense against both the federal and a state government was not in dispute
until a majority in the principal case questioned it. United States v. Lanza,
260 U.S. 377, 381 (1922); Southern Ry. Co. v. R.R. Comm'n of Indiana, 236

U.S. 439, 445 (1915); Sexton v. California, 189 U.S. 319, 323 (1902); Petti-
bone v. United States, 148 U.S. 197, 209 (1893); Ex parte Siebold, 100 U.S.

371, 390 (1879); United States v. Marigold, 50 U.S. (9 How.) 560, 560

(1850).
The second problem is whether a federal statute supersedes all state law

in the same area of legislation, though there is no conflict between them. This

problem was discussed as early as 1820. Houston v. Moore, 18 U.S. (5 Wheat.)
1 (1820). It has generally arisen in the field of interstate commerce and from
cases decided on that subject there can be gleaned certain guiding principles
as set forth by the United States Supreme Court. For a more lengthy dis
cussion of this matter, see Note, 43 Georgetown L.J. 437 (1955); Note, 43

Georgetown L.J. 67, 80-82 (1954); Note, 60 Harv. L. Rev. 262 (1946).
It is clear that whenever there is a direct conflict between state and federal

law the latter is controlling. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 210

(1824). In some decisions the Supreme Court has expressed the feeling that
this doctrine of supersession should be limited to situations where there is a

"repugnance or conflict" that is "direct and positive, so that the two acts could
not be reconciled or consistently stand together." Sinnot v. Davenport, 63 U.S.
(22 How.) 227, 243 (1859); Kelly v. Washington, 302 U.S. 1, 10 (1937);
Carey v. South Dakota, 250 U.S. 118, 122 (1919); Savage v. Jones, 225 U.S.
501, 533 (1911); Missouri K. & T. Ry. Co. v. Haber, 169 U.S. 613, 623
(1898); Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 154 (1942) (except
where national uniformity is necessary). It is also clear that when Congress
expressly declares that all state enactments in the field legislated upon are to
be null, they are null, for otherwise there is a direct conflict.
The problem arises when Congress has this intent but does not express it.

The Court has stated that when this unexpressed intention is "clearly mani
fested" it should be recognized and all state law on the subject suspended.
Reid v. Colorado, 187 U.S. 137, 148 (1902); International Union, United Au
tomobile Workers, AFL, Local 232 v. Wisconsin Employment Relations Bd.,
336 U.S. 245, 253 (1949); Allen-Bradley Local 1111, United Elec. Workers v.

Board, 315 U.S. 740, 749 (1942); Maurer v. Hamilton, 309 U.S. 598, 614
(1940) ; Welch Co. v. New Hampshire, 306 U.S. 79, 85 (1939)'; Mintz v. Bald
win, 289 U.S. 346, 350 (1933); Illinois Central R.R. v. Public Util. Comm'n,
245 U.S. 493, 510 (1918). But when is there a clear manifestation of such an
intent? Certainly when there is a repugnancy. But the manifestation has also
been held to exist when Congress has acted so as to "take possession of [a]
field" of legislation so that the states no longer have room even to supple
ment. Pennsylvania R.R. v. Public Serv. Comm'n, 250 U.S. 566, 569 (1919).
In this category, repugnancy is not at all necessary, for "coincidence [of state
and federal law] is as ineffective as opposition," Charleston & W. C. Ry. v.
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VamviUe Furniture Co., 237 U.S. 597, 604 (1915), and even coincidence is
not necessary, for the states may not even supplement the federal regulations.
Pennsylvania R.R. v. Public Serv. Comm'n, supra; Kelly v. Washington, 302
U.S. 1, 9 (1937) ; Napier v. Atlantic Coast Line R.R. Co., 272 U.S. 605 (1926) ;
Erie R.R. v. New York, 233 U.S. 671, 683 (1914). Finally, there is a

class of cases which hold that in those situations where the subject is so

"national in its character, or of such a nature as to admit of uniformity of
regulation," Welton v. Missouri, 91 U.S. 275, 280 (1876), or where "national
uniformity is . . . essential," Cloverleaj Butter Co. v. Patterson, 315 U.S. 148,
154 (1942), there is no room for state legislation whether or not Congress has
acted. Minnesota Rate Cases, 230 U.S. 352, 400 (1913).
These guides for the doctrine of implied supersession have been laid down

in cases arising out of the commerce clause of the Federal Constitution, U.S.
Const. Art. I, � 8, cl. 3. These cases and this doctrine are relied upon by the

majority in Commonwealth v. Nelson for their decision. The next question
arises as to the applicability of this doctrine and its guiding principles out

side of the commerce-clause situation. The Pennsylvania Supreme Court relies
heavily on Hines v. Davidowitz, 312 U.S. 52 (1941). That case held that a
state statute requiring registration of aliens was null and void as it was super
seded by the Federal Alien Registration Act, c. 439, 54 Stat. 670 (1940). The
Court stated that since Congress had enacted a complete scheme of regulation
in this field there is no room for state legislation. 312 U.S. at 66. But the
Court based its decision mainly on the fact that the subject of alien registra
tion is directly concerned with foreign affairs, the conduct of which the Con
stitution vests exclusively in the federal government. That the relation to

foreign affairs was the controlling element in this case is clearly established
in Allen-Bradley Local 1111, United Elec. Workers v. Board, 315 U.S. 740,
749 (1942), where the Hines case is distinguished.
The question of supersession also arose in cases dealing with fugitive-slave

laws. In Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842), Justice Story
declared that the federal act covered the whole ground of the subject and there
fore supplanted all state legislation upon the same subject. He reasoned that
if Congress regulates a particular subject, the state legislature may not com

plement the regulations by auxiliary provisions for the same purpose. This

conclusion was expressly objected to by Chief Justice Taney in a concurring
opinion. The Court, as a whole, ten years later limited the Prigg case to apply
only to a state act which conflicted with the federal law. Moore v. Illinois,
55 U.S. (14 How.) 13, 20 (1852).
It has been held that as a valid exercise of their police power states can

punish the advocacy or teaching of the violent overthrow of government or
of the use of violence to bring about political change. Whitney v. California,
274 U.S. 357 (1927); Gitlow v. New York, 268 U.S. 652 (1925); Common

wealth v. Widovich, 295 Pa. 311, 145 Atl. 295 (1929) ; Commonwealth v. Lazar,
103 Pa. Super. 417, 157 Atl. 701 (1931), appeal dismissed, 286 U.S. 532
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(1932). At the time of these decisions there was no federal act on the sub

ject, so that conflict in or occupancy of the field could not be considered. But

there was also no mention in these cases of this field being one in which na

tional uniformity is essential and for that reason one in which the states can

not legislate whether or not Congress has acted. The question of supersession,
however, did arise in Gilbert v. Minnesota, 254 U.S. 325 (1920). The defend
ant was convicted under a state statute for interfering with the enlistment of

men in the armed forces of the United States. He appealed on the ground that

this was an area of predominantly federal interest because of the exclusive

power in Congress to declare war and raise armies. At this time there was a

federal act making the same offense a federal crime: Federal Espionage Act,
c. 30, Title I, � 3, 40 Stat. 219 (1917). The Court held that there was no

supersession: "[T]he state is not inhibited from making the national purposes
its own purposes to the extent of exerting its police power to prevent its own

citizens from obstructing the accomplishment of such purposes." 254 U.S. at
331. The Court approved State v. Holm, 139 Minn. 267, 166 N.W. 181 (1918),
which affirmed a conviction under Minnesota law for circulating a pamphlet
which attempted to incite opposition to the war. The defendant contended
that the Federal Espionage Act of 1917, supra, superseded and nullified the
state statute. The Minnesota Court held that "the state is a part of the nation
and owes a duty to the nation to support, in full measure, the efforts of the
national government . . . and to that end the state may require its citizens to

refrain from any act which will interfere with or impede the national govern
ment in effectively prosecuting the war . . . ." 139 Minn, at 273, 166 N.W.
at 182.
The conclusion is that the implied supersession doctrine has been applied

only to the areas affecting interstate commerce and international relations. The
Pennsylvania Supreme Court in the principal case extends this doctrine for the
first time to sedition against the United States, on the ground that this is
necessary for the complete and unhampered effectuation of the federal aims
and objectives, that sedition against the United States "is of paramount im
portance to the federal government," and that there is a "pre-eminence of the
national government's interest in defending itself efficiently and effectively
against sedition." Whether the Supreme Court on the appeal of this case will
follow this reasoning remains to be seen.

The effect of this decision, if upheld, will be to invalidate the sedition acts
of at least twenty-three states which made sedition against the United States
a crime. In addition, it will call into question the statutes of at least two
states that make levying war against the United States (Arizona) and form
ing any conspiracy for betraying the United States into the hands of a foreign
enemy (Tennessee) a part of their definition of treason, and the statutes of the
at least four states that make those acts punishable, though not treasonable.
It will also call into question the Model Sabotage Act, enacted by sixteen
states, which makes a punishable offense the intentional destruction, etc., of



514 The Georgetown Law Journal [Vol. 44: p. 507

property with reasonable grounds to believe that that will hinder preparation
of the United States or of any of the states for defense, and the statutes of
at least four other states which make sabotage against the United States a

punishable offense. Digest of the Public Record of Communism in the United
States, 241-88 (1955). Finally, the decision, if affirmed, will raise the ques
tion whether Congress in making the Smith Act apply to those advocating the
overthrow or destruction of "the government of the United States or the gov
ernment of any State, Territory, District or Possession thereof, or the govern
ment of any political subdivision therein," 18 U.S.C. � 2385 (1952), meant
to pre-empt the entire field of sedition, whether against the United States or a

subdivision thereof, and thereby invalidate all of the numerous state acts

against sedition and allied offenses against the states themselves. This view is
alluded to by the Pennsylvania Court in the Nelson decision, 377 Pa. at 69-70,
104 A.2d at 139.
The questions raised by this case are another facet of that eternal problem

of reconciling the sovereignty of forty-eight states with the sovereignty of a

supervening federal union. This time the question is whether the states have

enough sovereignty to punish as a crime an act which they may consider a

threat to their own existence, even if that act is also a threat to the federal
union and is punishable by it.

SHERMAN L. COHN

[Since this issue went to press, the Supreme Court in a 6-3 decision affirmed
the principal case. Pennsylvania v. Nelson, 24 L.W. 4165 (U.S. April 2, 1956).
The majority held that in the Smith Act of 1940, 18 U.S.C. � 2385 (1952),
the Internal Security Act of 1950, 64 Stat. 987, 50 U.S.C. � 781 (1952), and
the Communist Control Act of 1954, 68 Stat. 775, 50 U.S.C. �� 841-42 (Supp.
II, 1955), "Congress has occupied the field to the exclusion of parallel state
legislation, that the dominant interest of the Federal Government precludes
state intervention, and that administration of state Acts would conflict with
the operation of the federal plan." 24 L.W. at 4168. The Court did not reach
the question of double jeopardy, but in a dictum stated that "without compell
ing indication to the contrary, we will not assume that Congress intended to

permit the possibility of double punishment." 24 L.W. at 4169.
The dissent argued that the "occupation of the field" argument was applica

ble where state legislation conflicts with a comprehensive regulatory scheme

and with the purpose of a federal plan, but that this is not the situation here.

The dissent points out that, in the responsibility of national and local govern
ments to protect themselves against sedition, there is no dominant interest;
that Congress, while "keenly aware" of the state statutes in this field, did not

expressly annul them and the Court should not do so of its own volition; and

that, since the executive branch of the government has stated that the state

laws do not interfere with, embarrass, or impede the enforcement of the Smith

Act, the Court should not take it upon itself to decide that the states are
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ousted from their police power because difficulties might possibly arise some

day. The dissent further pointed out that 18 U.S.C. � 3231 (1952), in which
title the Smith Act appears, provides that "[N]othing in this title shall be

held to take away or impair the jurisdiction of the courts of the several states
under the laws thereof," and that the Court has interpreted this to mean that

states may provide concurrent legislation in the absence of explicit congres
sional intent to the contrary.
For the reasons outlined supra, it is submitted that the arguments of the

dissent are the stronger.]

CONSTITUTIONAL LAW�The Membership Provision of the Smith Act
of 1940 Is Constitutional and Prosecution Under It Is Not Barred
by Section 4(f) of the Internal Security Act of 1950.

Junius Scales was indicted on November 18, 1954, in North Carolina under
the membership provision of the Smith Act, 18 U.S.C. � 2385 (1952). The
Government contended in its indictment that the defendant was a member of
the Communist Party, that he knew well its teachings and purpose, i.e., to

bring about the overthrow of the United States Government by force and vio
lence as speedily as circumstances would permit, and that he had the intent
to accomplish its aims and purpose. At the trial Scales admitted that he
was a member of the Communist Party. The Government proved further that
not only had he been a member of the Party, but also that during the indict
ment and for some time previously he had been Chairman of the North and
South Carolina District of the Communist Party of the United States. After
a trial by jury, the defendant was found guilty on April 21, 1955, and was

sentenced to imprisonment for a term of six years. Scales petitioned the United
States Court of Appeals for the Fourth Circuit to review the judgment of con
viction, claiming that the membership clause of the Smith Act is unconstitu
tional and, moreover, that � 4(f) of the Internal Security Act of 1950, 64 Stat.
992, 50 U.S.C. � 783(f) (1952), bars his prosecution under that act. Held,
the membership provision of the Smith Act of 1940 is constitutional and
prosecution under it is not barred by � 4(f) of the Internal Security Act of
1950. Scales v. United States, 227 F.2d 581 (4th Cir. 1955), cert, granted,
76 Sup. Ct. 542 (1956).
This is the first case in which a conviction based solely on the so-called

"membership" clause of the Smith Act has been considered by a United States
court of appeals. In previous cases upholding the constitutionality of this act,
the courts considered those portions of the act making it a crime to advocate
the overthrow of the Government of the United States by force and violence
and to organize any group that so advocates. Dennis v. United States, 341
U.S. 494 (1951); United States v. Flynn, 216 F.2d 354 (2d Cir. 1954), cert.
denied, 348 U.S. 909 (1955); Frankfeld v. United States, 198 F.2d 679 (4th
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Cir. 1952), cert, denied, 344 U.S. 922 (1953). The membership clause of the
Smith Act is as follows:

Whoever organizes or helps or attempts to organize any society, group, or as

sembly of persons who teach, advocate, or encourage the overthrow or destruction
of any such government by force or violence; or becomes or is a member of, or
affiliates with, any such society, group, or assembly of persons, knowing the pur
poses thereof�

Shall be fined not more than $10,000 or imprisoned not more than ten years, or

both .... [Emphasis added.]
The court of appeals held in the instant case that in order to convict the

defendant the Government had to prove beyond a reasonable doubt: (1) that
the Communist Party of the United States is a group teaching or advocating
the destruction or overthrow of the Government of the United States by force
and violence, (2) that the defendant was a member of the Party, (3) that,
while a member of the Party, he well knew of its teachings and purposes, and
(4) that he himself intended to bring about the overthrow of the Government
of the United States by force and violence. The first three elements are de
manded by the statute itself, while the fourth one was developed by the

ruling of the Supreme Court in Dennis v. United States, supra. There the
Court ruled that there must be a specific intent on the part of the accused to

bring about the violent overthrow of the United States Government.
The foregoing requirements provide that no one should be convicted of

violating this statute for mere membership in the Communist Party without
the intent to act. The burden is placed on the Government to prove that the
defendant not only knew that the Party was and is a society, group, and
assembly of persons who teach and advocate the overthrow and destruction of
the Government of the United States by force and violence, but also that he
himself intended to work towards that end. Guilty knowledge and wilful intent,
therefore, are the important elements of this crime. The district court judge in
his charge to the jury in Scales put great emphasis on these elements in order
to exclude any possibility of "guilt by association." 227 F.2d at 584.
The principal contentions of the defendant on appeal were that the mem

bership clause of the Smith Act was unconstitutional and that his prosecu
tion under it is barred by � 4(f) of the Internal Security Act of 1950. In

considering the unconstitutionality of the Smith Act, the court of appeals
quoted from the opinion of the Supreme Court in Dennis v. United States,
supra, and its own opinion in Frankfeld v. United States, supra. In both cases

the Smith Act was declared constitutional. Although the offense charged in

those cases was conspiracy to advocate the violent overthrow of the United
States Government and to organize a society that so advocates, the court of

appeals in the instant case adopted the rationale behind those cases as deter

mining the constitutionality of the membership provision. The defendant, in
his argument as to the unconstitutionality of this provision, sought to have

the court apply the "clear and present danger" rule as laid down in Schenck
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v. United States, 249 U.S. 47, 52 (1919), for detennining whether freedoms

guaranteed by the first amendment to the Constitution had been violated. The
court rejected the Sckenck test, saying that there was no need to find a clear

and present danger since the essence of the crime involved here was conspira
torial in nature. As pointed out in the Frankjeld case, it would be absurd to

make the near success of an attempted crime the criterion of criminality for

making the attempt. The inapplicability of the "clear and present danger"
rule was pointed up in that case in the following words:

If it [the Government] may take action to protect itself from being overthrown by
force and violence, it necessarily follows that it may forbid conspiracies having that
end in view and may punish such conspiracies as criminal. In the absence of con

spiracy the "clear and present danger" rule may furnish a satisfactory criterion
of criminality in the case of ordinary speeches advocating force and violence; but
such rule has no practical application to advocacy of violence in connection with
conspiracies to overthrow the government, for the danger of such conspiracies is
ever "clear and present".

198 F.2d at 682.
The second contention that the court found to be without merit was that

prosecution under the membership clause of the Smith Act is barred by � 4(f)
of the Internal Security Act of 1950. Section 4(f) provides: "Neither the
holding of office nor membership in any Communist organization by any per
son shall constitute per se a violation of subsection (a) or subsection (c) of
this section or of any other criminal statute."
This Internal Security Act is primarily a registration statute requiring any

organization found to be a Communist-action, Communist-front, or Communist-
infiltrated organization to register as such with the Attorney General. The pur
pose of the quoted provision was to make the privilege against self-incrimina
tion unavailable as a defense for those who are required to register under the
statute. But the act does not exempt from criminal liability membership in
an organization advocating the overthrow of the Government where such mem

bership is held with knowledge of the criminal purpose of the organization.
It is clear that the Internal Security Act was not intended to modify the earlier
Smith Act, for there is an express provision that the Internal Security Act
"shall be construed as being in addition to and not in modification of existing
criminal statutes." 64 Stat. 1003 (1950), 50 U.S.C. � 796 (1952). Membership
per se, then, is not made a crime; membership coupled with guilty knowl
edge is a crime.

The burden of proof upon the Government was satisfied by a showing that
the Communist Party did advocate the overthrow of the Government by force
and violence, and that Scales became or remained a member, during the period
not barred by the statute of limitations, with knowledge of the unlawful pur
pose. Since scienter and intent were elements of the offense, it was held proper
to submit evidence showing guilty knowledge prior to the statutory period.
Likewise, evidence of the aims of the Party prior to the statutory period was
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admissible since no showing had been made of a change in those aims and
purposes.
It was settled in Dennis v. United States, 341 U.S. 494 (1951), that the

Government does have the right to protect itself against a conspiracy to over
throw it. The Supreme Court found that it is the existence of the conspiracy
which creates the danger to the Government. Certainly, it seems reasonable
that the rationale behind the criminal nature of the conspiracy can be logically
applied to an organization whose reason for existence is the violent overthrow
of the United States Government. However, the Government must stand ready
to prove not only that the person was a member of such an organization, but
also that he knew the aims of that organization and he himself endorsed those
aims and worked toward their fulfillment. As long as the Government is able
to sustain the burden of proof as to the requisite elements of the offense
charged in such a conviction as this, there seems to be no doubt that all the
rights of the defendant as guaranteed by the Federal Constitution will be safe
guarded.

Since the decision in the Scales case, the United States Court of Appeals for
the Seventh Circuit has also upheld the constitutionality of the membership
provision of the Smith Act. Lightfoot v. United States, 24 U.S.L. Week 2319
(7th Cir. Jan. 12, 1956).

JAMES J. KIECHNEK

CONSTITUTIONAL LAW�Congress Does Not Have the Constitutional
Power To Enact Legislation Providing for Military Jurisdiction
Over Ex-Servicemen Who Have Committed Criminal Offenses
While in Military Service.

Robert W. Toth was honorably discharged from the United States Air
Force, after serving in Korea. Five months after returning to his home in

Pittsburgh he was arrested by military authorities on charges of murder and

conspiracy to commit murder of a Korean national, in violation of articles 81
and 118 of the Uniform Code of Military Justice, 64 Stat. 134, 140 (1950),
50 U.S.C. �� 675, 712 (1952). Toth was returned to Korea to stand trial
before a court-martial under authority of article 3(a) of the Uniform Code,
64 Stat. 109 (1950), 50 U.S.C. � 553(a) (1952), which provides:
Subject to [the appropriate statute of limitations] . . . any person charged with

having committed, while in a status in which he was subject to this Code, an offense

against this Code, punishable by confinement of five years or more and for which
the person cannot be tried in the courts of the United States or any State or Terri

tory thereof or of the District of Columbia, shall not be relieved from amenability
to trial by courts-martial by reason of the termination of said status.

Subsequently, Toth's sister filed in the District Court for the District of Co
lumbia a petition for a writ of habeas corpus, directed to the then Acting
Secretary of the Air Force, seeking Toth's release from custody on the grounds
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that his apprehension and removal to Korea were a denial of his constitutional
rights of procedural due process, and that article 3(a), insofar as it applied to

Toth, was unconstitutional. The district court deemed the constitutional issue

premature, but sustained the writ on the ground that no statutory provision
existed for the arrest and transportation of a civilian by the military. The

Court of Appeals for the District of Columbia Circuit reversed, rejecting the
contention that the act was unconstitutional as to a civilian ex-serviceman like

Toth. The Supreme Court granted certiorari. Held, that Congress cannot

subject civilians such as Toth to trial by court-martial; that they, like other

civilians, are entitled to have the benefit of safeguards afforded those tried in
the federal civil courts authorized by the Constitution. Three Justices dis
sented. United States ex rel. Toth v. Quarles, 76 Sup. Ct. 1 (1955).
Clearly, a military tribunal has jurisdiction over criminal offenders who are

members of the armed forces at the time the offense is committed and who
have not been discharged or otherwise separated from the service prior to

arrest or trial. See Ex parte Mason, 105 U.S. 696 (1882); Dynes v. Hoover,
61 U.S. (20 How.) 65 (1858). But whether a military court has jurisdiction
over those who have perpetrated definite crimes while members of the mili

tary establishment and who have been completely separated from the service

prior to arrest is a problem not so easily resolved. Ultimately, it calls into

question the constitutionality of legislation providing for such jurisdiction.
The Constitution confers upon Congress certain enumerated powers to pro

vide for the regulation of the military establishment. Congress is granted the

power to raise and support armies, to provide and maintain a navy, to make
rules for the government and regulation of the land and naval forces, and to
make all laws necessary and proper to execute the foregoing. U.S. Const, art. I,
� 8, els. 12-14, 18. It was pursuant to these powers that the Uniform Code
was enacted and the system of military courts established. These military
courts are entirely separate from the federal civil courts. Undoubtedly, some

of the rights and liberties guaranteed a civilian by the Constitution are not
available to an accused in these military tribunals. Ex parte Mason, supra.
These particular rights and liberties are surrendered when entering the mili
tary service. The citizen cannot claim protection of these rights as long as he
remains a member of the armed forces. During this period at least, he is sub
ject to military law and to the jurisdiction of military courts established by
Congress. See Dynes v. Hoover, supra.
In the instant case the Court points out that an accused in the federal

civil courts is surrounded with greater constitutional safeguards than those to
which he would be entitled under military law. It is true in some instances
that the procedural protection afforded an accused under military law does
not take the form of fundamental constitutional rights, but is only such as

Congress has provided by statute. See Burns v. Wilson, 346 U.S. 137 (1953);
United States ex rel. Quirin v. Cox, 317 U.S. 1 (1942); Reaves v. Ainsworth,
219 U.S. 296 (1911); Johnson v. Sayre, 158 U.S. 109 (1895). Persons subject
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to court-martial jurisdiction have no constitutional right to trial by jury.
United States ex rel. Quirin v. Cox, supra. The decision of a military tribunal
is not, in most cases, subject to the judicial review of a civil court. Burns v.

Wilson, supra.
The Supreme Court has generally adhered to the doctrine announced in

Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866), where it was decided that
"no usage of war could sanction a military trial ... for any offense whatever
of a citizen in civil life, in nowise connected with the military service." 71 U.S.
(4 Wall.) at 121-22. The Court emphasized in the Milligan case that trial
by jury is one of the most valuable rights of the citizen and "is preserved to

everyone accused of crime who is not attached to the army, or navy, or

militia in actual service."
The Court emphatically asserts in the instant case that any extension of

court-martial jurisdiction, such as contained in article 3(a), encroaches on the
jurisdiction of the federal civil courts. Since 1863, however, Congress has pro
vided for military jurisdiction over ex-servicemen for certain offenses com

mitted during the period of military service. The original statute, Act of
March 2, 1863, c. 67, � 2, 12 Stat. 696, continued in force until the Uniform
Code became effective in 1951. Generally, the act covered crimes involving
fraud against the United States. Unlike the Uniform Code, it was not con

fined to cases outside the jurisdiction of the civil courts. The first real test
of the Act of 1863 occurred ten years after its enactment. In deciding that a
naval paymaster's clerk, who had been charged with embezzlement and de
sertion after discharge from the service, was subject to court-martial, the
federal district court in In re Bogart, 3 Fed. Cas. 796, No. 1596 (CCD. Cal.
1873), concluded: "There is ... no express limitation of the power of con

gress to authorize a trial by court-martial, for military and naval offenses
committed while the offender is in actual service, after his connection with the
service has ceased." At 799. The court was of the opinion that the power
of Congress in this respect is not affected "by the fifth or any other amend
ment" of the Federal Constitution. Ibid.

Following the decision in the Bogart case, the Act of 1863 was sustained
in other decisions before the lower federal courts. Kronberg v. Hale, 180 F.2d
128 (9th Cir. 1950); Terry v. United States, 2 F. Supp. 962 (W.D. Wash.

1933); Ex parte Joly, 290 Fed. 858 (S.D.N.Y. 1922). The Bogart decision
was not without judicial criticism, however. It was severely attacked in United
States ex rel. Flannery v. Commanding Gen., 69 F. Supp. 661, 665 (S.D.N.Y.
1946), where it was said that the interpretation of the fifth amendment in the

Bogart case "violates the most pressing rule for constitutional construction,
viz., that the provisions for the protection of life, liberty and property are to

be largely and liberally construed in favor of the citizen." The court in the

Flannery case held that a person once discharged thereby becomes for all pur

poses a civilian, and the military no longer has jurisdiction over him.

Court-martial jurisdiction over persons definitely connected with or attached
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to the armed forces has been held a valid exercise of military authority. John

son v. Sayre, supra: United States ex rel. Mobley v. Handy, 176 F.2d 491

(5th Cir. 1949). On the other hand, military jurisdiction has been denied in

cases seemingly ideal for an extension thereof. United States ex rel. Hirshberg
v. Cooke, 336 U.S. 210 (1949); United States ex rel. Viscardi v. MacDonald,
265 Fed. 695 (E.D.N.Y. 1920). But see United States v. Solinsky, 7 C.M.R.

29 (1953).
Confronting the Court in the instant case was the problem of weighing on

the one hand the inevitable result of a denial of military jurisdiction over

ex-servicemen such as Toth, and on the other hand the possible long-range
consequences of an extension of such jurisdiction with its concomitant lack
of constitutional safeguards. It is certain, as was argued by the respondent,
that if a civilian ex-serviceman like Toth is not amenable to court-martial he

simply cannot be tried, since the offense is not triable in any civil court in
the United States under existing federal law.
The intent of Congress in enacting article 3(a) was to prevent criminal

offenders in the armed forces from escaping punishment "by the mere lawful
termination of service." S. Rep. No. 486, 81st Cong., 1st Sess. 8 (1949); H.R.
Rep. No. 491, 81st Cong., 1st Sess. 11 (1949). The legislators intended that

only offenses triable by general court-martial should be included "so that

just minor infractions of discipline would not be taken advantage of to bring
a man back under the jurisdiction of a court martial." Hearings Before a Sub
committee of the House Committee on Armed Services on H.R. 2498, 81st

Cong., 1st Sess. 882 (1949). Nevertheless, the legislation embodied in article

3(a) of the Uniform Code, had it been sustained as constitutional, could pos
sibly lead to abusive extensions of military jurisdiction in the future. If Con

gress can by mere enactment return an ex-serviceman to military status for
the purposes of trial, "they might by a simple declaration place every person
in the United States in the army . . . and subject him to trial by court-
martial . . . ." Ex parte Henderson, 11 Fed. Cas. No. 6349, at 1077 (CCD.
Ky. 1876). Obviously, such results would not be in harmony with the fixed

design of the framers of the original Constitution, which was that the military
should at all times be under strict subordination to the civil power. See 2 U.S.
Dep't of State, Documentary History of the Constitution 93-95, 191-92, 267
(1894).
Valid legislation could be enacted by Congress giving to the federal civil

courts jurisdiction over discharged persons for offenses committed while in
service, irrespective of where the crimes were perpetrated. This alternate solu
tion of the problem was suggested by the Judge Advocate General of the Army,
who also expressed doubts as to the constitutionality of article 3(a). Hearings
Before a Subcommittee of the Senate Committee on Armed Services on S. 857
and H.R. 4080, 81st Cong., 1st Sess. 256-57 (1949). Such a statute might be
limited by an exercise of the treaty-making power and in addition would in
volve practical difficulties in the obtaining of witnesses. However, it would
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eliminate the objection that the ex-serviceman will in many instances escape
punishment if military jurisdiction is not extended, and at the same time
would guarantee to the accused the basic constitutional rights.
It is submitted that article 3(a) of the Military Code is violative of the

fifth and sixth amendments to the Federal Constitution and as such is uncon

stitutional, and that the decision in the principal case is correct. The decision
of the Supreme Court will, on the one hand, uphold the constitutional rights
of the civilian, and on the other, prompt Congress to hasten the passage of
statutes empowering the federal civil courts to assume jurisdiction over civilian
ex-servicemen.

JOSEPH L. MULLANEY

CORPORATIONS�The Federal Power Commission's Exclusive Power
Over Gas Rates Under the Natural Gas Act Precludes a State
Court From Entertaining Shareholder's Suit for Damages In
curred Through Directors' Mismanagement.

In 1947, El Paso Natural Gas Company entered into a contract with West
ern Natural Gas Company, whereby Western agreed to supply a specified
amount of gas to El Paso, at fixed prices, for a period of thirty years. The
directors of El Paso were substantial holders of Western's stock. In 1953, the
directors and Western amended the 1947 contract so as approximately to

double the price to be paid by El Paso and to increase the minimum quanti
ties of gas to be supplied by Western. The 1953 contract, by its terms, was
made subject to the Federal Power Commission's approval of the increased

prices for gas fixed in the contract. The Commission approved the rate (Docket
G-2018) and the contract became effective. Plaintiff, a stockholder of El Paso,
brought this derivative suit in a Delaware court of chancery against the direc
tors of El Paso and Western, seeking an accounting of profits claimed to have
been made by the directors through their allegedly wrongful act of saddling ex

cessive rates on El Paso, for damages sustained by El Paso as a result of

alleged breaches of duty by the directors, and for a decree declaring the 1947
contract still in full force and effect. Held, that plaintiff does not state a cause

of action cognizable in chancery court, because the fixing of gas rates is sub

ject exclusively to the Federal Power Commission's jurisdiction. Glassberg v.

Boyd, 116 A.2d 711 (Del. 1955).
Against the plaintiff's contention that his suit was the usual stockholder's

derivative action for damages incurred through the directors' mismanagement,
the court answered, "Regardless of what words are used to characterize the

nature of plaintiff's derivative claim . . . plaintiff here seeks an inquiry into

the fixing of gas rates, a matter which Congress has placed under the jurisdic
tion of the Federal Power Commission."
In reaching its conclusion, the court relied heavily upon the decision handed

down in Montana-Dakota Util. Co. v. Northwestern Pub. Serv. Co., 341 U.S.



1956] Recent Decisions 523

2.46 (1951). Suing in a federal court, the petitioner sought relief under the
Federal Power Act, 49 Stat. 847, 16 U.S.C. � 791a (1935), from unfair elec
tric power contracts claimed to have been saddled upon it by its directors
who were also directors of the respondent corporation. In a five-to-four de

cision, the Court ruled that a federal court had no jurisdiction to determine
what the reasonable rates for electric power in the past should have been,
emphasizing that the Federal Power Act placed the determination of the issue
of "reasonableness" exclusively within the jurisdiction of the Federal Power
Commission (FPC), and prohibited the Commission from granting reparations
for past unreasonable rates. The Court reasoned that if the FPC cannot grant
reparations for past unreasonable rates, then courts cannot either, because to

do so would be in effect determining rates, which is solely an FPC function.
Further, the Court stated that the reasonableness of charges was not severa

ble from the issues of liability, and consequently the plaintiff's action must
fail. In his dissenting opinion, Mr. Justice Frankfurter pointed out that "cer
tain issues of fact�the completeness of disclosure, for instance, or the loyal
ties of the directors�are properly for the court." 341 U.S. at 265. Urging
that the inability of the FPC to grant relief should not require courts to be
similarly disabled, he reasoned that civil liability is an appropriate remedy
in this situation, if only by "force of familiar principles of liability . . . ." 341
U.S. at 261. Referring to the possibility of inadequate disclosure by parties
to the FPC, he found it difficult to believe that Congress intended there should
be no remedy for this kind of "tampering with the federal regulatory
scheme .... We could attribute such a purpose to Congress only if to
allow civil relief . . . would interfere with the administrative remedies con

templated under the Act, or impose on Courts alien responsibilities or duties
they are not equipped to fulfill." 341 U.S. at 263.
In Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 602

(1944), wherein the Court reviewed a court-of-appeals' decision setting aside
an FPC rate order, the Court dealt wholly with the rate-making function
of the FPC, and the primary issue in the case was the validity of a rate order
issued by the FPC reducing the rates chargeable by Hope Natural Gas Co.
Referring to the Natural Gas Act, 52 Stat. 821, 15 U.S.C. � 717 (1938), the
Court held that its primary aim was to protect consumers against exploitation
by natural gas companies. The opinion stated, with respect to gas rates, "If
the total effect of the rate order cannot be said to be unjust and unreasonable
judicial inquiry under the Act is at an end." The court in McClellan v. Mon
tana-Dakota Util. Co., 104 F. Supp. 46 (D. Minn. 1952), afd, 204 F.2d 166
(8th Cir. 1953), in holding that the plaintiff had no action, pointed out that a
determination that the defendant's past rates were unreasonable was essential
to the plaintiff's cause of action. As � 717d(a) of the Natural Gas Act provides that the jurisdiction of the Commission to fix rates is limited to those
"to be thereafter observed and enforced," the plaintiff was without a remedy.The question before the court in the instant case directly involves an inter-
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pretation of pertinent sections of the Natural Gas Act. However, the court
saw fit to dispense with this task, and without treating the merits of the case

ruled that it lacked jurisdiction, relying on the authority of Montana-Dakota
Util. Co. v. Northwestern Pub. Serv. Co., supra. In the words of the court,
"The effect of the decision of the Supreme Court in Montana-Dakota Utilities
Co. v. Northwestern Public Service Co. ... is to foreclose further inquiry into
gas rates once such rates have become effective pursuant to Federal Power
Commission procedure." It is interesting to note, however, that in that case,
the Federal Power Act was involved, the petitioner and respondent were under
the same management through interlocking directorates, and the petitioner
was asserting a federal right under the Federal Power Act, all of which
clearly distinguishes that case from the one at hand. The petitioner had al
leged that since he has a right to a reasonable rate, the court can determine
what is a reasonable rate even if it differs from the FPC determination. In

refusing to accept any of these contentions, the Court held that a reasonable
rate was not a right created under the act but a standard for the FPC to

apply. So long as the end result is a just and reasonable rate, the formula
applied in its determination is of no concern to the Court.
In the instant case, the plaintiff argued that the issue does not concern the

court's power to alter gas rates approved by FPC, nor did it seek to interfere
with that power, but on the contrary, it asked the court to entertain a tra
ditional shareholder's derivative action. In Michigan Consol. Gas Co. v. Pan
handle Eastern Pipe Line Co., 83 F. Supp. 34 (E.D. Mich. 1949), a case in

volving substantially the same facts as the instant case, the plaintiff sought
specific performance of a natural gas contract. The defendant filed a motion
to dismiss, urging that the court lacked jurisdiction over the subject matter.
The motion was denied and the court held it was a judicial action and a

matter to be decided by a court and not by an administrative body such as the
FPC. In its opinion, the court cited Watson Bros. Transp. Co. v. Jaffa, 143
F.2d 340 (8th Cir. 1944), wherein it was said at 346:

But the [Interstate Commerce] Commission remains an administrative board

exercising administrative power, and is not a court, and has no judicial power ....

. . . [A] suit in equity to compel specific performance of a contract is in its
nature a purely judicial action and the court which otherwise has jurisdiction may
not refuse to take cognizance of it because of a mere possibility that the ques
tions involved might be brought before an administrative tribunal. If the plead
ings presented a case in equity, the court should not have dismissed it without trial
of the merits.

On appeal, the district court's decision was reversed, 177 F.2d 942 (6th
Cir. 1949), the appellate court basing its reversal on the theory that "it is

axiomatic that the strong arm of equity should not interpose the extraordinary
remedy of injunction where there is available a plain and adequate statutory

remedy." At 945. The statutory remedy referred to is found in � 717f(b) of
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the Natural Gas Act, which gave the FPC power to deal with the problem of

"adequacy and impartiality of service." In a connected case, Michigan Consol.
Gas Co. v. Panhandle Eastern Pipe Line Co., 173 F.2d 784 (6th Cir. 1949),
the appellate court reversed the district court's decision and ruled that the

FPC had jurisdiction over the subject matter involved, simply because it was

so provided in the Natural Gas Act itself. The court held that what the plain
tiff sought was an extension and improvement of the defendant's facilities,
which is solely within the regulatory power of the FPC under � 717c(b) of
the act. The court stated that it was not required to, and so would not,
decide that the Commission has power to enforce contractual obligations; but
it did decide that what the plaintiff sought was explicitly set out in the statute,
and in light of the circumstances, was within the jurisdiction of the FPC.
In both of the above cases, the determinations are easily understood for

the simple reason that the plaintiffs' issues concerned matters explicitly re

served for FPC, not judicial, determination. It is not uncommon for

Congress to substitute a statutory remedy for a common-law remedy, and

�� 717f(b), 717c(b) of the Natural Gas Act are but two examples of such
a procedure. Can it be said that the Natural Gas Act, as administered by the
FPC, affords the present plaintiff a remedy for his claim? Under � 717c(e)
of the act, the only parties granted a hearing, as a matter of right, "concern
ing the lawfulness of such rate" are the states and the Commission itself. A
party may, if the Commission allows, protest a rate change at any time prior
to the date upon which the new rate is proposed to become effective. 18 CFR
� 35.9 (1949). This privilege, however, can be rendered virtually ineffective
if the interested utility company procures an FPC order under 18 CFR
� 35.3d (1949), which provides:
For good cause shown, the Commission may by order provide that any rate sched
ule^�or contract relating thereto, shall be effective as of a date prior to the date
of filing or prior to the date the filing would become effective in accordance with
these rules. (Emphasis added.)
Any argument that these sections, considered together, supply a party with
the legal remedy which he otherwise lacks is clearly without merit.
The plaintiff in the instant case is refused relief for the asserted reason that

the power of courts to inquire into gas rates is wanting. Apart from consid
eration of possible remedies within the Natural Gas Act and the FPC's exclu
sive power to determine rates, it should be noted that the act complained of
was the directors' causing El Paso unnecessarily to agree to increased rates
for gas supplied to it by the defendant. This issue will, necessarily, involve
questions as to rates of gas, but whether this fact alone should divest the
court of its jurisdiction is questionable. In Federal Power Comm'n v. Inter
state Natural Gas Co., 336 U.S. 577 (1949), a case involving the question
of proper distribution of a fund paid into the court of appeals pending the
settlement of the rightfulness of an FPC order, Mr. Justice Frankfurter in a
separate concurring opinion states at 588:
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At all events, in preventing unjust enrichment a court of equity is not exercising
the functions of rate-making; it is neither awarding reparations for the past nor
fixing a future schedule as does a rate-regulating body. Granted that a federal
court does not have the power to regulate rates, it does not follow that in dis
charging the duty to distribute a fund of its own creation it is barred from inquiry
which has some aspects�though I believe very minor ones�that would also appear
in a rate proceeding. In short, issues that may be pertinent to a rate investigation
before a regulatory commission are not therefore beyond the power of judicial in
quiry when they arise in a totally different relation. (Emphasis added.)
If, then, it is asserted that the present plaintiff must look to the FPC for

his remedy, it goes without question that he will not find that which he seeks.
This fact alone, however, would not affect the reasoning of the court in the
instant case, for in the opinion of the majority in Montana-Dakota Util. Co.
v. Northwestern Pub. Serv. Co., supra, the Court stated at 254:

It is urged that this leaves petitioner without a remedy under the Power Act.
We agree. ... It is admitted that, if it recoups again what it has already recouped
from the public, there is no machinery in or out of court by which others who have
paid unreasonable charges to it [the plaintiff company] can recover.

Granted that the Natural Gas Act authorizes the FPC to determine rates

and to treat connecting issues necessary to the process of determining those

rates, nowhere in the statute can there be found provisions conferring the FPC
with power to determine issues of the type presented by the plaintiff in the
instant case, it being concerned mainly with the question of the duty of di
rectors to their corporation. The connection of the main question with the
issue of reasonableness of rates is indirect at best. Furthermore, the act does
not specifically prohibit civil remedies or civil liabilities, nor does this appear
necessary for its effective administration.
It is submitted that, in the light of the Supreme Court's interpretation of the

Natural Gas Act, the decision in the instant case is a correct one. Neverthe

less, the decision seems unfair. To extend the conclusiveness of FPC rate

determination and to give such latitude to the "exclusiveness" of its jurisdic
tion amounts to an unreasonable expansion of the scope of the Natural Gas

Act, and has the effect of leaving without a remedy at least one class of

parties aggrieved.
THOMAS A. MELFE

CORPORATIONS�When an Opportunity Comes to a Corporation, and
Acceptance or Rejection of the Opportunity by the Corporation

Calls for the Exercise of Business Judgment, the Individuals Who

Control the Corporation Are Disqualified From Taking the Op
portunity for Themselves.

Defendant Odium was president, director, and a substantial stockholder in

the Atlas Corporation, which in turn was the largest single stockholder of
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Airfleets, Inc. Odium was also president and a director of Airfleets, Inc. By
February 1952, Airfleets was in a very liquid position as a result of having
disposed of most of its aircraft, and its management was seeking an investment

opportunity. Early in 1952, an agent for L. E. Hutson approached Odium
with an offer to sell all the stock of the Nutt Shel corporation and also the

patent, and patent applications, covering a variety of self-locking nuts used

in the aircraft industry. The agent testified that he approached Odium in his

"individual capacity" as a friend and financier. Odium, however, presented
the offer to Airfleets at a meeting of the board of directors, held without

prior notice at Odium's home. Only two directors besides Odium were present,
both of whom were his employees in another business operation. The offer to

purchase the stock was accepted; the offer to purchase the patents rejected.
Thereupon, Odium personally purchased the patents for $350,000 and imme

diately transferred a substantial part of them at cost to a group of friends and
associates to whom he owed certain obligations. These patents were of sub
stantial value at the time of purchase and within a short time thereafter

greatly increased in value. Plaintiffs, as executors of the estate of a stock
holder who brought this derivative action, sought an accounting of the profits
realized by Odium on this purchase. Plaintiffs alleged that the purchase of
the patents by Odium was a violation of the corporate opportunity doctrine.

Held, the opportunity to purchase the patents was a corporate opportunity
and where the acceptance or rejection of that opportunity necessitates the
"exercise of business judgment" the individual controlling the corporation is
absolutely disqualified from acquiring the opportunity for himself, even after
the corporation has rejected it. Greene v. Allen, 114 A. 2d 916 (Del. Ch. 1955).
In determining whether a corporate opportunity exists, the courts are in

uniform agreement that even when the opportunity comes to a corporate di
rector or officer in his individual capacity, if it is one in which the corporation
has an interest or expectancy, or is one which is essential to his corporation, the
director is precluded from treating the opportunity as his own. Austman v.

Williams, 103 F. Supp. 64 (1952); Guth v. Loft Inc., 23 Del. Ch. 255, 5 A.2d
503 (Sup. Ct. 1939); Gottlieb v. McKee, 107 A.2d 240 (Del. Ch. 1954);
Rosenblum v. Judson Engineering Corp., 99 N.H. 267, 109 A.2d 558 (1954);
Blaustein v. Pan American Petroleum & Transport Co., 174 Misc. 601, 21
N.Y.S.2d 651 (Sup. Ct. 1940), modified, 263 App. Div. 97, 31 N.Y.S.2d 934
(1st Dep't 1941), aff'd, 293 N.Y. 281, 56 N.E.2d 705 (1944). However, the
question of whether or not a director or officer may take advantage of the
opportunity, once it has been rejected by the corporation, has been the subject
of divergent opinions.
A majority of jurisdictions hold that, once a corporation has refused to

avail itself of an opportunity for any reason whatsoever, the director or officer
may take advantage of it himself. Legal barriers: Thilco Timber Co. v.

Sawyer, 236 Mich. 401, 210 N.W. 204 (1906). Against the corporate policy
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to engage in the particular line of business offered: Lancaster Loose Leaf To
bacco Co. v. Robinson, 199 Ky. 313, 250 S.W. 997 (1923) ; Bump Pump Co. v.
Waukesha Foundry Co., 238 Wis. 643, 300 N.W. 500 (1941). Business
reasons: Melgard v. Moscow Idaho Seed Co., 73 Idaho 265, 251 P.2d 546
(1952); Lincoln Stores Inc. v. Grant, 309 Mass. 417, 34 N.E.2d 704 (1941);
Solimine v. Hollander, 128 N.J. Eq. 228, 16 A.2d 203 (Ch. 1940); Gauger
v. Hentz, 262 Wis. 333, 55 N.W.2d 426 (1952). Party refused to deal with
the corporation: Bisbee v. Midland Linseed Products Co., 19 F.2d 24 (8th
Cir. 1927); Pioneer Oil & Gas Co. v. Anderson, 168 Miss. 334, 151 So. 167
(1933). Corporation lost all right, title, and interest in the property: Alger
v. Brighter Days Min. Co., 63 Ariz. 135, 160 P.2d 346 (1945).
Delaware, voicing an influential dissent, has imposed a stricter standard of

conduct. This view was first manifest in Irving Trust Co. v. Deutsch, 73 F.2d

121, 124 (2d Cir. 1934), where the court, in holding that the directors cannot

take over a corporate opportunity for their own profit because of the corpora
tion's financial inability to perform the contract, in the absence of a showing
that their corporation was insolvent, said, "If directors are permitted to justify
their conduct on such a theory, there will be a temptation to refrain from

exerting their strongest efforts on behalf of the corporation . . . ."
A few years later, in Guth v. Loft Inc., supra, the court, although faced with

a different problem, added emphasis to the stand taken in the Irving Trust
Co. case, viz., that the courts would not tolerate compromising or evasive
standards of conduct. It held that a director's conduct is not to be measured

by a fixed scale, but by a determination of all the circumstances surrounding
the transaction.
The final departure from the liberal, and majority, attitude is brought about

in the instant case. As a defense to the stockholder's derivative suit for profits
derived by usurping a corporate opportunity, Odium contended that the regu
lation of the internal affairs of the corporation was solely within the control
of the directors and, in rejecting the patents, the directors exercised sound
business judgment which could only be attacked by a showing of bad faith.
In disposing of this contention, the court said that a mere statement of the

factors which purportedly influenced the directors in rejecting the opportunity
demonstrates "... the illusory nature of the protection which will be afforded
stockholders if the test is merely 'business judgment.' " 114 A.2d at 920. Thus

where an opportunity comes to a corporation and its acceptance or rejection
calls for the exercise of business judgment, then a person in Odium's fiduciary
relationship to the corporation is disqualified from taking it for himself. Other

wise, those owed the duty could never demonstrate bad faith, as they would

be called upon to attack an essentially subjective evaluation by the directors.

The court stated, "It is to avoid such a problem that at least in this limited

situation a court will protect the beneficiaries by preventing the director's

decision from being 'colored' by the knowledge�as here�that one of its mem-
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bers desires to take the opportunity for himself." 114 A.2d at 920. Under such
circumstances it was not difficult for the court to find lack of good faith in

the rejection, since good faith judgments necessitate the exercise of reasonable

diligence on the part of directors in ascertaining facts and arriving at conclu
sions. As was said by a New York court, "A director can not close his eyes
to what is going on about him in the conduct of the business of the corpora
tion (or be subject to pressure from a dominant director) and have it said he
is exercising business judgment." Casey v. Woodruff, 49 N.Y.S.2d 625 (Sup.
Ct. 1944).
In spite of the fact that the case could have been decided on the ground

that there was a lack of good faith, the court, even before approaching that

problem, set forth the rigid, uncompromising standard, that where the rejection
of an opportunity requires the exercise of business judgment the individual
controlling the corporation is absolutely disqualified from acquiring the oppor
tunity for himself after the corporation has rejected it.
The last quarter of a century has seen the rapid growth of large corporations.

It is not uncommon for an individual to be a director or officer of several cor
porations simultaneously, though he is chargeable with the duties of loyalty
and responsibility to each. As a result of this the occasions whereupon such
corporate officers and directors could be faced with conflicting duties and inter
ests have become more frequent. As an individual director's fiduciary relation
ships and conflicting duties become more and more numerous so do the factors
which determine who will "get" the opportunity. "The power enjoyed by di
rectors, it is thought, requires a peculiarly high standard of business ethics and
the possibility or even appearance of fraud should be precluded." Note, 44
Yale LJ. 527, 529 (1935).
It is precisely because of this problem that the court in the instant case has

applied "more exacting standards" in an effort to remove at least one of the
conflicts. It is submitted that only by the imposition of such uncompromising
standards of conduct will the opportunity for managerial disloyalty be
lessened.

PATRICK J. ATTRIDGE

CRIMINAL LAW�Under the Felony-Murder Doctrine, Felons Are
Guilty of First Degree Murder of an Accomplice Who Is Killed
by the Victim of the Felony.

Defendant and his accomplice, Jackson, robbed the grocery store of one
Cecchini at gunpoint. The two felons fled the store in different directions.
Cecchini, armed with a gun, gave chase and, in the ensuing battle with Jack
son, shot and killed him. Defendant was apprehended and indicted for the
first degree murder of Jackson. The trial court sustained his demurrer and
the Commonwealth appealed the case to the Pennsylvania Supreme Court.
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Held, under the felony-murder doctrine, felons are criminally responsible for
any death of which their felonious act is the proximate cause. Commonwealth
v. Thomas, 117 A.2d 204 (Pa. 1955).
The question presented by this result is whether the felony-murder doctrine

has been extended. The answer to this question necessarily depends on the
meaning the rule has acquired through interpretation during its more than
two-hundred-year history.
The usual wording of the doctrine is of little help in determining its mean

ing: a homicide committed in the perpetration of a felony of violence is mur

der. This phraseology is the usual expression of the rule and it is broad
enough to include all homicides so committed. The interpretation of the doc
trine, however, is more useful and, on the surface at least, more narrow. It
seems to limit the rule to killings, by one of the felons, of the victim of the
felony or an innocent third party. The doctrine clearly applies in such cases.

Commonwealth v. Lowry, 374 Pa. 594, 98 A.2d 733 (1953); Commonwealth v.

Doris, 287 Pa. 547, 135 Atl. 313 (1926); Kennedy v. State, 107 Ind. 144, 6
N.E. 305 (1886); People v. Sullivan, 173 N.Y. 122, 65 N.E. 989 (1903); see

3 Coke, Institutes 56 (1797). The apparent limitation to this type of case can

be partially explained by the observation that factual situations like that of the
instant case are rare and, even when they do exist, the state does not find it

necessary to prosecute for the homicide, there being ample sanction for the in

dependent felony. Consequently, very few courts have had the opportunity to

decide the question as to whether the rule does or does not apply to extraordi

nary facts. This is quite another thing from saying that it does not apply.
The Pennsylvania Supreme Court, however, has several times had the chance

to apply the doctrine to unusual fact situations in recent years and has con

sistently done so. In 1947 the court decided a case involving the appeals of
two accomplices in an attempted filling-station robbery. An employee of the
station was killed by a bullet which could have come from the gun of one of
the accomplices or from that of the station owner, who was attempting to

repel the criminals. Commonwealth v. Moyer, 357 Pa. 181, 53 A.2d 736

(1947). The court, recognizing the case as one of first impression, boldly held
that it made no difference who fired the shot; the defendants were guilty of
first degree murder because the death was a reasonable and foreseeable con

sequence and the proximate result of the felony. Two years later, the court

decided a case involving the slaying of a policeman who was attempting to

prevent the escape of one Almeida and his co-felons. Commonwealth v.

Almeida, 362 Pa. 596, 68 A.2d 595 (1949). Once again there was a question
as to who had fired the fatal shot�one of the felons or another policeman.
The court rested its decision squarely on the Moyer case and reaffirmed the

proximate-cause approach to the felony-murder doctrine. The court stated:

"Our decision in the Moyer . . . case was . . . that he whose felonious act is

the proximate cause of another's death is criminally responsible for that

death . . . ." 362 Pa. at 603, 68 A.2d at 599. In April of 1955, the court
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made the most of a third opportunity to apply the rule to some unusual facts

in Commonwealth v. Bolish, 381 Pa. 500, 113 A.2d 464 (1955). This case

concerned an arson committed by one Flynn at the instigation of Bolish from

which Flynn died as a result of burns received. The court did not hesitate to

find the defendant guilty of first degree murder, in spite of the fact that the

deceased was an accomplice, not a victim. Once again proximate cause was

held to be the test.

If a person with legal malice . . . sets off a chain of events from which, in the com

mon experience of mankind, the death of another is a natural or reasonably fore

seeable result, that person is guilty of murder, if death results from that act or

from the events which it naturally produced.

381 Pa. at 520, 113 A.2d at 474-75.

Despite the above precedents, the facts of the instant case presented a diffi
cult problem for the use of the felony-murder rule, the court reaching its
decision by the narrow margin of one vote.

Nevertheless, the instant case responds as well .as its predecessors to the

proximate-cause test. When persons conspire to commit armed robbery, they
foresee the possible necessity for the use of force. It is not unlikely that death
will result from the use of such force. When defendant and Jackson initiated
the felony here, they foresaw or should have foreseen the possibility of a homi
cide and, therefore, should be held accountable when one occurs. Justice
Arnold, speaking for the majority, states:
The felon's robbery set in motion a chain of events which were or should have
been within his contemplation when the motion was initiated. He therefore should
be held responsible for any death which by direct and almost inevitable sequence
results from the initial criminal act.

117 A.2d at 205.
The actual shooting by Cecchini, the only act of any causal significance be
tween the commencement of the felony and the death, is not a sufficient inter
vening cause to break the chain of causality. This is so because it is either
an intervening cause brought about by defendant's act or an independent
cause which was clearly foreseeable. If the former, death is not remote enough
from defendant's act to excuse him. Clark & Marshall, Crimes � 235 (5th ed.
1952); 26 Am. Jur., Homicide � 54 (1940). If an independent cause, defend
ant's liability can be predicated on foreseeability. Clark & Marshall, Crimes
� 236 (5th ed. 1952); 26 Am. Jur., Homicide � 50 (1940). See also State v.

Minton, 234 N.C. 716, 68 S.E.2d 844 (1952); Copeland v. State, 154 Tenn.
7, 285 S.W. 565 (1926).
The applicability of the proximate cause test is here of very little signifi

cance, however, if it is not appropriately and ordinarily used in criminal cases,
especially those concerned with felony-murder. But there is ample authority,
ancient and modern, for its employment. Commonwealth v. Kelly, 333 Pa. 280,
4 A.2d 805 (1939); Johnson v. State, 142 Ala. 70, 38 So. 182 (1905); State
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v. Glover, 330 Mo. 709, 50 S.W.2d 1049 (1932); State v. Satterfield, 198
N.C. 682, 153 S.E. 155 (1930); Taylor v. State, 41 Tex. Crim. 564, 55 S.W.
961 (1900); 2 Bishop, Criminal Law � 637 (9th ed. 1923). As previously
developed, the three strongest Pennsylvania precedents for the result of the
instant case rely heavily on proximate cause. One of them, the Almeida case,
asserts, after reviewing decisions of other states, that courts which do not
follow proximate cause in criminal cases are in the minority.
Is proximate cause the sole standard on which felony-murder cases should

be judged? The dissenting justices think not. In two very persuasive opinions,
the dissenters set out many arguments to refute the majority decision. The

principal one is that, as the killing was initially justifiable, no one can be held

guilty of murder for it. That accidental and unintentional homicides can be
murder they concede, but not justifiable ones. This is a fallacious argument
that has little or no legal foundation. Its greatest shortcoming is its incom-

patability with proximate cause. If, as it appears, proximate cause is an es

sential criterion in felony-murder cases and if, as also seems plain, the felony
here was the proximate cause of Jackson's death, it is immaterial that the
immediate act which resulted in death may have been justifiable.
The dissenting opinions also argue that both common sense and the felony

murder rule require that the killing be in furtherance of the independent
felony, not in opposition to it, as in the instant case. Aside from the obvious
answer that the rule, as most commonly stated, does not by its terms demand
that the homicide be in furtherance of the felony, the argument is subject to
the criticism that it runs counter to proximate cause. This is the same diffi

culty which was encountered by the previous argument of the dissent, and is
no less clear than it was there. If defendant's felony was a proximate cause

of the death, then the instrumentality immediately causing death is defendant's

own, in the last analysis. Thus the problem of the homicide acting in opposi
tion to the felony disappears.
The dissenting justices do not attempt to deny the importance of the causa

tive element. Justice Musmanno made no significant reference to cause of any
sort here, but recognized the necessity for it in his dissent in the Bolish case.

Justice Jones, joined by Justice Chidsey, advanced a weak argument against
proximate cause, which becomes all the weaker when one compares it with his

dissent in the Almeida case, where he accepted proximate cause as a factor in

felony-murder, though he denied its application there. Justice Jones recognizes
here what is, in effect, proximate cause, though he does not label it as such.
He states that "... the 'causation' requirement for responsibility in a felony
murder is that the homicide stem from the commission of the felony." 117

A.2d at 219. What is the meaning of "stem," even in the context of the dis

sent, if not "proximately result from"?
The cases cited by the dissent as precedents are very convincing as far as

they go, but they ultimately fail in that they uniformly ignore proximate
cause. The two Pennsylvania cases cited, Commonwealth v. Thompson, 321
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Pa. 327, 184 Atl. 97 (1936) and Commonwealth v. Mellor, 294 Pa. 339, 144

Atl. 534 (1928), both suffer from the additional shortcoming that they are

dicta in regard to the matter under consideration here. The question of lia

bility for another's act was not the question to be decided in either case. The
first of the non-Pennsylvania cases, Commonwealth v. Campbell, 89 Mass.

(7 Allen) 541 (1863), is relied on by all the succeeding ones as enunciating
the controlling rule of law. The case concerned the homicide of an innocent
onlooker occurring during the suppression of a riot. The state was attempt
ing to convict the defendant, a participator in the riot, for murder, but the
Massachusetts Supreme Judicial Court refused to do so on the ground that
the fatal shot could have been fired by one of the soldiers engaged in sup

pressing the rioters. The court held that defendant could not be found guilty
absent a showing that he, or someone acting in concert with him, fired the
shot. Completely oblivious to the fact that the homicide was a natural con

sequence of the riot and a gold-plated example of proximate cause, the court
said that for the acts which a man does either actually or constructively, and
for all the necessary and natural consequences of such acts, the law holds
him strictly responsible. The cases cited following the Campbell case rest

squarely on its principle and ignore the proximate cause implicit in each of
them, while paying lip service to the doctrine that a person is responsible for
the natural consequences of his acts. In State v. Oxendine, 187 N.C. 658, 122
S.E. 568 (1924), for example, a case in which defendant was indicted for
murder of a third party, the shot being fired by the victim of defendant's
felonious act, the court said the criminals "would be responsible for what they
did themselves, and such consequences as might naturally flow from their acts
and conduct . . . ." 187 N.C. at 662, 122 S.E. at 570. In short, the cases

cited by the dissent recognize the proximate cause test, but fail to employ it.
Had they employed it, it seems clear the result in each case would have been
different.
No direct factual precedent for the instant case has been found. Cases with

similar facts which reach the opposite result either rely directly on the Camp
bell case, supra, or rely on text writers who themselves base their position on

the Campbell case or one of its successors. See 40 C.J.S., Homicide � 9(e)
(1944).
It is submitted that, however extreme the court's position may seem on first

impression, it does not represent an extension of the felony-murder doctrine.
Proximate cause is a well-recognized standard on which to decide felony
murder questions and all objections to the rule of the instant case fall before
the clear applicability of this standard. The policy consideration of deterring
criminal conduct, the ultimate motivation of the court, is very much in evi
dence in cases like the instant one. Such considerations are to be accorded
as much weight as possible, consonant with the demands and limitations of the
law. The case at hand is an excellent example of mutual support between
law and policy. The approach might well be adopted in other states.

R. TRAVIS THOMPSON
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TORTS�In the District of Columbia an Independent Contractor Who
Negligently Repairs a Structure, Making of It a Thing of Inher
ent Danger, Is Liable to Third Parties Not in Privity of Contract
With Him for Injuries Caused by Such Negligence, Notwithstand
ing the Acceptance of the Repaired Structure by Its Owner, and
Notwithstanding a Long Period of Safe Use.

Appellants, husband and wife, sued in the District Court for the District
of Columbia to recover damages from the appellees for serious injuries incurred
by the appellant wife in May, 1949. She was injured when an iron railing
collapsed, causing her to fall from the front door steps of premises she and
her husband occupied as tenants. Appellee Fletcher is the landlord of the
premises and appellee Fred S. Gichner Iron Works, Inc., had done repair work
on the railing and steps in 1942. The complaint alleged that appellant's in
juries were sustained as a direct result of Gichner's negligence in repairing
the steps and railing. At trial, counsel for appellants made an extensive open
ing statement setting out all the facts upon which appellants relied to estab
lish Gichner's negligence: the nature of the repairs made by Gichner, and the
respects in which these repairs were negligent. It was alleged that the repairs
were negligent in that they were done in such a manner that the railing was

susceptible to the rusting processes of the elements, so that after a long period
of exposure to the elements, with continued pressures of use, the railing was

bound to collapse. It was further alleged that the landlord, Fletcher, was like
wise liable to the appellants for having created this dangerous condition upon the
leased premises in that he undertook to hire Gichner to make repairs "as

necessary," at the request of appellants. After this opening statement the
court granted motions by both appellees for directed verdicts on the grounds
that plaintiff's action was barred by limitations, since the statute had begun
to run at the time repairs were made and not at the time of injury. Gichner
was exonerated on the further grounds that an independent contractor, whose
work has been accepted by his employer, is not responsible to third parties
not in privity of contract with him. These directed verdicts were appealed.
Held, motions reversed and remanded. In the District of Columbia an inde

pendent contractor who negligently repairs a structure, making of it a thing
of inherent danger, is liable to third parties not in privity of contract with him
for injuries caused by such negligence, notwithstanding the acceptance of the

repaired structure by its owner, and notwithstanding a long period of safe use.

Hanna v. Fletcher, No. 12050, D.C. Cir., Jan. 19, 1956, petition for rehearing
filed, Jan. 31, 1956.

Perhaps the most important aspect of this case is its decision that a con

tractor who negligently repairs a structure is liable to third persons not in

privity of contract with him for injuries caused by such negligence, notwith
standing the fact that the structure was used safely for a period of seven

years. In so deciding, the court explicitly overruled the previous authority on
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this matter in the District of Columbia, Ford v. Sturgis, 56 App. D.C. 361,
14 F.2d 253 (1926). The Ford case was based upon the common-law rule

exempting contractors from liability where the injured party was not in privity
with the contractor, and cited the case of Huset v. J.I. Case Threshing Ma

chine Co., 120 Fed. 865 (8th Cir. 1903). The Huset case contains an ex

cellent statement of the general rule and the underlying reasons for the evolu
tion of the rule. The court explained that reasons of public policy prompted
the rule and that the rule was often invoked upon the pretext that where there

is a special contract under which the contractor, manufacturer, or furnisher
has delivered a product to the vendee, a third-party user is not in the for-

seeable-plaintiff class. The court also enumerated three exceptions to this gen
eral rule. These exceptions all deal either with necessarily dangerous objects,
such as poisons and explosives, which in their normal operation are imple
ments of destruction, or with scienter of the dangerous condition by the con

tractor. 120 Fed. at 866-71. This was the uncontested rule at the time of
of the Huset decision, and subsisted until the famous decision of MacPherson
v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).
The MacPherson case involved the liability of the manufacturer of an auto-

tomobile wheel to one not in privity with the manufacturer, where the wheel

collapsed soon after it was first put in use. Applying the facts to the general
rule and its exceptions, the case clearly did not come under any of the excep
tions. Rather, Mr. Justice Cardozo, in holding the manufacturer liable, ex

tended the exception of ". . . poisons, explosives, and things of like nature . . . ."

If the nature of a thing is such that it is reasonably certain to place life and limb
in peril when negligently made, it is then a thing of danger. Its nature gives
warning of the consequences to be expected. If to the element of danger, there is
added knowledge that the thing will be used by persons other than the purchaser,
and used without new tests, then, irrespective of contract, the manufacturer of this
thing of danger is under a duty to make it carefully.

217 N.Y. at 389, 111 N.E. at 1053. The critical question that loomed after
this decision was whether it abrogated the general rule, changed it, or was

merely an application of one of the already existing exceptions.
The Ford case cited the MacPherson case, but saw it only as an application

of an already existing exception. This would clearly seem to be erroneous,
viewed in the light of the interpretation of the MacPherson case by the ma

jority of courts.
These courts, in applying the MacPherson case, seemed to recognize that

the general rule of nonliability is still intact, but that the MacPherson case
defined a new exception to the general rule. However, almost every case that
has successfully applied MacPherson can be readily distinguished on its facts
from Hanna v. Fletcher, principally because the instrumentality that caused
harm did so soon after manufacture or repair; whereas in Hanna there was a

seven-year period of safe use. This raises several questions concerning im-
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minency: is imminency a requirement for liability? was the danger imminent
in the Hanna case?
What is imminency? The answer to this question is found in a substantial

number of cases which, on the basis of a lack of imminency, refused to apply
MacPherson because a period of safe use of the instrumentality had destroyed
the quality of imminency. Campo v. Scofield, 276 App. Div. 413, 95 N.Y.S.2d
610 (4th Dep't 1950); Auld v. Sears Roebuck & Co., 261 App. Div. 918,
25 N.Y.S.2d 491 (2d Dep't 1941). In Heggblom v. John Wanamaker, 178
Misc. 792, 36 N.Y.S.2d 777 (Sup. Ct. 1942), a health exerciser failed three
years after its purchase. There the court pointed to the fact that in Mac
Pherson Justice Cardozo, in referring to a related case, found that a wheel
that had lasted for five years before it broke was not an imminent risk and
therefore not inherently dangerous:
[T]he exerciser was not, as a matter of law, an inherently dangerous instrument,
nor inherently dangerous, even if defective, for as said in MacPherson v. Buick
Motor Co., supra, 217 N.Y. at page 386, 111 N.E. at page 1052: "The risk can hardly
have been an imminent one, for the wheel lasted five years before it broke . . . ."

36 N.Y.S.2d at 781. In Lynch v. International Harvester Co., 60 F.2d 223
(10th Cir. 1932), there is introduced the concept that the instrumentality
must be dangerous to life and limb at the time it is sold or furnished. To these
courts this is the meaning of imminence.
Is imminence of danger a prerequisite to liability? Almost every case which

expressly considers imminency holds it to be a requirement for the successful

application of the MacPherson doctrine. There are, of course, many decisions
that do not mention imminency or inherent danger at all, but rather liberally
apply the MacPherson doctrine wherever the negligent condition is such that
it is reasonably certain to place life or limb in peril. Such decisions tend to

abrogate the general rule of nonliability by necessary implication. And yet,
these cases relate to a fact situation wherein the injury occurred shortly after
the article was put in use. Grodstein v. McGivern, 303 Pa. 555, 154 Atl. 794

(1931); Connick v. John F. Craig, Inc., 107 N.J.L. 375, 153 Atl. 631 (1931).
The Hanna decision expressly denies that Mr. Justice Cardozo intended a re

quirement of imminence, relying upon the language of his opinion rather than

upon the cases that have applied MacPherson. Consequently, the present case
is exceptional in explicitly dismissing the requirement of imminence.
From the cases examined, it would follow that the present case is a departure

from precedent and from the majority interpretation of the MacPherson doc

trine. Whether it is justified by the MacPherson case itself is another ques
tion. The resolution of this question depends not on how courts have inter

preted the MacPherson case, but upon that case itself: does it require the

danger to be imminent? The opinion contains conflicting remarks on this point.
Early in the opinion Mr. Justice Cardozo says, "the principle that the danger
must be imminent does not change . . . ." 217 N.Y. at 386, 111 N.E. at 1053.

Later he has this to say:
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Subtle distinctions are drawn by the defendant between things inherently dangerous
and things imminently dangerous, but the case does not turn upon these verbal nice
ties. If danger was to be expected as reasonably certain, there was a duty of vigil
ance, and this whether you call the danger inherent or imminent.

217 N.Y. at 394, 111 N.E. at 1054-55.
It will be noted that the quality of imminency as a requirement was not

entirely discarded by Mr. Justice Cardozo; he merely did not wish to haggle
over the precise name of the quality. Imminency to him meant a danger to

be expected as a reasonable certainty. But does this mean that the danger
remains imminent if it is to be expected as a reasonable certainty only after
the passage of a period of safe use? It would not seem so, for in the same

opinion (while holding the Buick Company's wheel to be inherently dangerous)
Justice Cardozo denied imminency in a different situation to a defective con

dition that allegedly brought about the collapse of a wheel after five years of
safe use. 217 N.Y. at 386, 111 N.E. at 1052. It seems reasonably clear that
he did not wish to abrogate the general rule of nonliability; perhaps he wished
merely to enlarge the exceptions by initiating a new concept of imminency. Un

fortunately, this new concept and the words in which it is couched are too

general and too vague to permit succinct definition. Recognizing this diffi

culty, it is nevertheless suggested that this new concept of imminency is best

expressed in this manner: a negligent condition is imminently dangerous if the
danger or risk could as a reasonable certainty be expected to materialize
when first used.
With this in mind, then, it is submitted that the present case has misapplied

and misinterpreted the MacPherson doctrine. To be accurate, one would have
to say that in the Hanna case the defective condition was reasonably certain
to place life and limb in peril only in futuro. Clearly, from the facts, the
railing could not have collapsed when first used. It admittedly required the
deteriorating effects of the elements to rust away the railing, and the stresses
and strains of long-continued use to combine with the appellee's alleged negli
gence to bring about the collapse of the railing. It would seem that such a

risk is not of the kind prescribed in the MacPherson case. However, it must
be borne in mind that if, as it has been suggested, such limits were intended
by Mr. Justice Cardozo at the time of the decision, still one cannot infer that
he meant these limits to remain rigid. On the contrary, he indicates that as
conditions change the rule should be extended to ". . . whatever the needs of
life in a developing civilization requires [it] to be." 217 N.Y. at 391, 111
N.E. at 1053. Thus it might be said that the spirit of the MacPherson case

provides a base for the present decision, although it would seem that the ma

jority of cases applying the doctrine do not.

Again it is urged that there is not now, if there ever was, any logical reason
for immunizing contractors and manufacturers for lack of privity. A vague
public policy that sought to protect this class as an incentive to business is
today clearly discriminatory and anachronistic. This decision, regardless of its
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lack of precedent, and regardless of the inapplicability of the MacPherson
case, quite correctly reduces the manufacturer and the contractor to the non-

privileged status of any ordinary person, and once more imposes upon them the
principal rule of tort law: when a person undertakes to do an affirmative act,
that person has a duty to do it so as not to create toward forseeable victims a

reasonably probable danger to life, limb, or property.
timothy j. may



BOOK REVIEWS
FOUNTAIN OF JUSTICE, A STUDY IN THE NATURAL LAW. By John C. H.

Wu. Sheed and Ward, New York, 19SS. Pp. ix, 287. $3.75.

Professor Wu of Seton Hall University School of Law is singularly
fitted to write on the natural law. He left his native country to study
law and philosophy in European and American universities. In Berlin
he worked under the neo-Kantian Rudolph Stammler,1 who stood, as it

were, at the portals of the natural law, but was prevented from entering
its temple by his theory of natural law with a changing content. When

studying in the United States, Dr. Wu corresponded with Justice Holmes,
who might have appreciated the classical natural law had not his col

leagues on the bench adhered to a spurious kind of natural law�the
same false notion, we might add, which in our own day Professor Goble
sets up as the natural law, and then easily knocks down.2
Dr. Wu returned to his native China, acted as chief justice of the

provisional court of Shanghai, and eventually fled from China to the
United States, where he became a law professor. A convert to the Cath
olic Church, he had earlier embraced Methodism. Dr. Wu has thus
never been, so to speak, immured, either in a native legal system or in
one culture only. On the contrary, his familiarity with various cultures,
his acquaintance with different positive legal systems led him toward
the quest for "the Law" in all the laws. To our advantage he allows us

to participate in his quest for "the Law," and in his final discovery of
the "Fountain of Justice," the natural law.
This book, which was preceded by other excellent studies of the law

which were well received, is, as the author rightly claims, not a "volume
of collected legal papers."3 Though it contains a number of occasional

papers the reader will find there is a striking and pervading unity
throughout the whole book. The reason for this unity is not only the
fact that each of the chapters is centered around the basic theme, but
also because the book is at the same time the intellectual story of a

lawyer and philosopher in his quest for "the Law." It is not merely an

erudite, dry treatise. The book is alive and personal. It prompts a

dialogue between author and reader. Written clearly and in good Eng
lish, it thus has appeal not only for the trained jurist but for the edu
cated reader generally.

1 Cf. Stammler, The Theory of Justice (1925).
2 Goble, Nature, Man and Law, 41 A.B.A.J. 403 (1955).
3 Wu, Fountain of Justice, A Study in the Natural Law 275 (1955).

539
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In a prologue, Dr. Wu explains clearly and concisely "some basic
notions" on the natural law. He contrasts these ideas with such funda
mental social philosophies as rationalism, individualism, and collectivism
�all of which determine legal philosophies. Dr. Wu, needless to say,
is philosophically a realist of the Thomist school and an adherent of
Christian personalism. In Part I, he treats the relations between natural
law and common law. He traces the historical development of the latter
both in its original English home and in its new home in the United
States. He shows a genuine love for the Anglo-American common law��

so much so that some critics might contend he is blind to some of its
shortcomings. This reviewer, who partakes of this love for the same

reasons as does Dr. Wu, agrees that the conservatism of the common law
and the fact that it was and is judge-made jus enabled it to preserve its
natural law inspiration, despite a prevailing positivism in the general
climate of culture and in jurisprudence. This first section of the book
is very informative. Although the author here discusses no new ma

terial, he makes a skillful and happy choice of cases to illustrate his
points. His biographical sketches of some great common law jurists are

impressive.
Part II, "In the School of Christ," shows in ten short chapters the

relations of natural law and Christian revelation. The concordance of
the latter as preserved and interpreted in and by the Church with the
tradition of natural law is made quite clear. This explains, too, why the
natural law had its home in the Church and always found refuge there
when it was driven from law schools and the consciousness of lawyers
by an often arrogant positivism. This part reads also like a critical

though friendly commentary on Professor Leo Strauss' discussion of the
scholastic natural law theory in his book, Natural Right and History.4
Dr. Strauss' book, however, is not mentioned.
For an epilogue, Dr. Wu makes some pertinent and thoughtful re

marks on the art of law, the ars boni et aequi, and on justice in the
triad of the True, the Good, and the Beautiful. He thus closes in a truly
contemplative manner and hence appeals to the jurists to be more than

the money-making mechanics of an ethically indifferent legal system�
to adhere, on the contrary, to true philosophy and to its fruit, the per
ennial natural law.

heinrich a. rommen*

4 Strauss, Natural Right and History (1953).
* Professor of Government, Georgetown University Graduate School.
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CRIME, COURTS, AND PROBATION. By Charles Lionel Chute and Marjorie
Bell. The Macmillan Co., New York, 1956. Pp. xv, 268. $4.75.

This book is rewarding reading for every practitioner of criminal law.
It is a must for every judge who passes sentences in our criminal courts.
To grant or not to grant probation is a daily problem confronting courts

where statutes authorize the suspension of execution of sentences of penal
confinement. The failure of law-school curricula to touch the subject
may account in part for what Dean Pound, in the Introduction, speaks
of as the retributive impulse which is still much abroad. The subject
has been relegated to the field of the reformer, penologist, sociologist,
and lately to the specialist in probation work. Yet judges trained in law

really have the final say. The hope of the authors is, perhaps, that here,
too, the law will catch up.

John Augustus, a Boston bootmaker, was the pioneer in the field of
probation when in 1841 he started posting bail, paying fines, and other
wise getting sentences suspended for drunkards. Soon he had "bailed
for probation" hundreds of youthful offenders for various criminal
offenses; later hundreds of male and female adults were to be spared
incarceration on his bail. In 1878 Massachusetts became the first state
to make probation official by statute; Vermont joined in 1898, and slowly
the other states followed; Congress got in step in 1925, following a ten-

year struggle marked by the opposition of life-tenure federal judges.
The authors give a first hand report of this progress. It is recommended
reading for all students of the judiciary. In this connection, one might
also read the Solicitor General's recent article on the need for appellate
review of criminal sentences, appearing in the American Bar Association
Journal of January 195 5.1

Probation today is essentially the method of dealing with an offender
by which he is released by the court, without imprisonment, but subject
to conditions imposed by the court, and placed under the supervision of
a probation officer. The pre-sentence investigation, followed by a report
to the court, serves not only to guide the court in disposition of the case,
but, if probation is decided upon, the report is a basic guide for treat
ment of the offender in the community. If the defendant is not given
probation, the report is useful to prison authorities as well as to parole
officials.

Crime, Courts, and Probation describes the essentials of this pre-sen
tence investigation. Some jurisdictions allow recommendations to the

1 41 A.B.AJ. 13.
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court in all cases, while recommendations as to adult offenders are man

datory in a few states and in the District of Columbia. There is a lack
of uniformity as to the rights of the defendant to examine and be heard
on the report. The correct rule would seem to give the defendant a full
right to be heard; obviously, following a plea of guilty or nolo con

tendere, or a conviction, the defendant is vitally interested in what is

going to happen to him. This is true apart from any social interest in
what the judge decides.
Who rates probation? The authors spell out criteria. On the nega

tive side there is still prevalent some public insistence on punishment
for purposes of retribution and deterrence; further, judges fear criticism

or, if elective, want to retain the ermine. It would seem that an enlight
ened society would answer the question, probation vel non, by looking
at the facts of the particular case from every point of view, including
all scientific data. Yet, "the percentage of offenders placed on proba
tion varies widely even between judges in the same court."2 In the Dis
trict of Columbia a rotation system is used in the federal court, so the

offender's future may well depend upon the spin of the wheel.
Mr. Chute and Miss Bell state pretty clearly that today the use of

probation depends on the judge: "The training of judges is in the law,
frequently with little emphasis on the criminal law, and with little or no

preparation for the social and psychological problems involved in sen

tencing."3 In a day and age when judges are usually political by
products and not necessarily chosen from the bar on merit, the signifi
cance of the quotation is apparent. The reviewer's own opinion is that

all crimes except those of violence should be dealt with beyond prison
walls.

NICHOLAS J. CHASE*

THE MORAL DECISION, RIGHT AND WRONG IN THE LIGHT OF AMERI

CAN LAW. By Edmond Cahn. Indiana University Press, Bloomington, Indi
ana, 1955. Pp. ix, 342. $5.00.

In this book, the author, who is Professor of Philosophy of Law, Law
and Society, and Constitutional Law, at New York University, under
takes to explore moral right and wrong in the light of American law,

2 Chute and Bell, Crime, Courts, and Probation 155 (1956).
3 Id. at 156.
* Member of the District of Columbia Bar, and Professor of Law, Georgetown Uni

versity Law Center.



1956] Book Reviews 543

so as to provide "a new experience in understanding and living."1 He
uses the "moral constitution" as his criterion in the analysis of more
than twenty cases selected from various phases of American law. He

supplements this analysis by personal opinions and illustrations drawn
from numerous great classical books of the past. The over-all effect is
a successful refutation of legal positivism by conclusive proof of the
essential historical and philosophical connection between law and morals.
The work is part of the growing trend to employ the case-method in

teaching and writing about jurisprudence. The cases in question were

selected for their "prismatic" rather than for their "demonstrative" or

"illustrative"2 qualities, in order to enable the reader "to discover an

entire spectrum of hidden moral interests and values"3 in them. They
were taken from the fields of Torts, Criminal Law, Domestic Relations,
Equity, especially in relation to fraud and labor unions, Tax Law, Con
stitutional Law, Property, Insurance Law, and Statutory Construction.
Their facts have been summarized in nontechnical language for the
benefit of the lay reader. Although Professor Cahn, generally speaking,
agrees with the results reached in these cases, he is not to "be charged
with a credulous or uncritical approval of the present state of American
law."4
The author has distributed these cases and materials under three gen

eral headings, namely, the legal and the good, moral guides in the Ameri
can law of rights, and, finally, moral guides in the American law of pro
cedure. The first two parts, dealing with moral and legal rights, are

the common province of the layman and the lawyer, but the third part
is principally for lawyers. A discussion of morals as a legal order, and
of law as a moral order, in Part I, is followed by a consideration in
Part II of the specific rights which are peculiar to the various stages
of a man's life. In Part III, emphasis is placed on the necessity of avoid
ing ex post facto laws, of giving notice and hearing to a defendant, of
insuring the impartiality of judge and jury, and of providing adequate
counsel.
The book should be hailed as an important, useful, and scholarly con

tribution to the field of Philosophical Jurisprudence. It is to be com

mended for its insistence upon the need of correlating positive law and

1 Cahn, The Moral Decision, Right and Wrong in the Light of American Law, jacket
(19SS).

2 Id. at 245.
3 Id. at 52.
4 Id. at 245.
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morals in the judicial process, and for its successful demonstration that
American law has tended more and more to recognize moral rights. The
author has performed a fine service for the cause of normative juris
prudence by showing that law and morals are not one and the same,
and that there is a distinction between the is and the ought. He has
effectively refuted those jurists who assert that the moral measure of
law is to be found in the mores or customs of the community.
But the formula of the "moral constitution" which Professor Cahn

uses as his ultimate test of right and wrong does not sufficiently empha
size reason and neglects the factor of will. This "moral constitution,"
or conscience, includes such psychological phenomena as self-dramatiza
tion, imperfect identification, and the sense of wrong.5 But even this
sense of wrong, according to Professor Cahn, does not proceed entirely
from the operation of reason as a suprasensible faculty which "evalu
ates" the moral act, for he states that "our reaction to an act of moral

wrong is a blend of reason that recognizes, of emotion that evaluates,
and of glands that pump physical preparations for action."6 No refer
ence is made to the place of the will. Since emotion pertains rather to
the physical part of man, this conception of the human moral equip
ment is considerably inferior to that of the traditional school of natural
law and appears at variance with the Thomistic thesis that truth is pri
marily in the intellect. It is possible of course for the emotions to re

duce the power of reason to comprehend the existence of moral evil
in a particular situation, and also to limit the area of free moral choice.

Moreover, the formula of the "moral constitution" is detached from
the authority of an objective natural law. How does Professor Cahn

expect to assist the reader "to make enlightened decisions in the moral
confusion of our times,"7 when he himself fails to accept the existence of

fixed moral principles which owe their validity not to the appraisal of
any particular individual conscience, but rather to their intrinsic reason

ableness, and because conformity to them by man is essential for the

realization of ends which are evident from his nature and the purposes
for which he was created? Is not the very confusion of our times, which
the author laments,8 largely the consequence of rejecting the ideals of

the objective natural law, and allowing each individual to create his own

little natural law, as it were? Without an objective criterion of good
6 Id. at 16-18.
� Id. at 18.
7 Id. at jacket.
8 Id. at 9.
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and evil, it is difficult to understand how Professor Cahn can go so far

as to assure the reader that the moral constitution "intimates a promise
that at times we may reach what is called 'moral certainty.' "9
In addition to the blind spot resulting from the adoption of a sub

jective conception of the moral law, Professor Cahn has reached two

moral decisions at variance with those acceptable to scholastic jurists, and
one which is contrary to the Catholic concept of the supernatural law.
Thus he believes that divorce, with the right of remarriage, and the use

of contraceptives are moral, according to the "moral constitution." He
also rejects all interpretations of the doctrine of original sin.
In the first place, the natural law prescribes lifelong monogamy, be

cause this is morally necessary for the achievement of the primary and

secondary ends of marriage. The primary end is the procreation of

children, caring for their physical needs, and providing for their moral
and educational training. The secondary objective is the mutual assist
ance of the spouses, physical, mental and spiritual, and the allaying of

concupiscence.
Professor Cahn errs in his moral decision that American divorce

law should be changed by multiplying the number of grounds of di

vorce, and by eliminating the "guilt" theory of divorce. Particularly
unwarranted is the argument for "liberalizing" the divorce law in New

York, namely, that there is an abuse of the annulment power of the
courts by perjury. Abuse of the judicial process is never a reason in
itself for relaxing or abolishing a law.
Professor Cahn has vaguely endeavored to imply a parallel be

tween the Rota, i.e., the highest ecclesiastical court of the Catholic
Church, and the New York courts, in their use of the annulment process
as a substitute for divorce, which a spirit of "Puritanism" in each instance
would not recognize. But certainly since marriage is among other
things a contract, there must be a declaration of nullity ab initio if
there has been lack of consent, for marriage is created by an act of
the mutual wills of the parties who alone can supply this act. Hence it
was necessary for the Rota in the Vanderbilt case, cited by Professor
Cahn,10 to grant "an annulment to a woman on proof that she had been
coerced by her imperious mother into an unwilling marriage,"11 even

though "the marriage had produced two children"12 and despite the fact

9 Id. at 34.
10 Id. at 100-01.
11 Id. at 101.
12 Ibid.
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that "the suit for annulment was not filed until 1925, some thirty years
after the act of coercion!"13 The woman who had been coerced into
the marriage did not know that her marriage was juridically invalid
from the beginning, and hence, according to canon law, any later assent,
short of a new consent given with knowledge of the previous invalidity
of the original assent and with the intention of making the marriage
valid, could not validate the marriage.14 The decree of nullity in the
Vanderbilt case, therefore, was not tantamount to a divorce because it
did not break the marital bond.
According to the law of New York, annulment sometimes means a

judicial declaration that there never was a marriage, but at other times,
it refers to the voiding of a voidable marriage, which was originally
valid. Manifestly, annulment in the first sense, as where a brother and
sister have endeavored to marry, is not equivalent to the breaking of the
marriage bond. Annulment in the second sense, as where the consent to
the marriage has been obtained by fraud, so that the New York courts

have discretion to declare such a voidable marriage terminated as of the
time of the declaration of nullity, deviates from the canonical concept
and involves the breaking of the marriage bond. It is perhaps juridi
cally unfortunate that the New York statutes have blurred the concept
of annulment as understood by the canon and natural laws. But Pro
fessor Cahn has not offered evidence to show that these statutes were

originally intended to provide a "popular mode of exit,"15 by way of a
substitute for divorce, or that the judges apply these statutes for that

purpose at the present time.
The moral decision of the author to reject the "guilt" theory of di

vorce and to allow A, even though morally guilty, to divorce B, who is

not guilty, and marry someone else, provided the fact of irreconcila

bility was established, would seem to invite sociological disaster. It

would increase the number of delinquent children who are the aftermath
of broken homes. It would destroy the institution of marriage which has

become a fundamental postulate of western civilization. To reject the
"guilt" theory is to deny moral responsibility, and to adopt a behavior-

istic philosophy of human conduct, which is completely foreign to the

moral basis of the Anglo-American common law, particularly, equity.
In the second place, the moral decision of the author which praises
13 Ibid.
14 Code of Canon Law, cc. 1133-34, 1137, Bouscaren and Ellis, Canon Law, A Text and

Commentary SIS (1946); 2 Simpson and Stone, Law and Society 946 (1949).
15 Cahn, op. cit. supra note 1, at 101.
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"the great and increasing availability of contraceptives"16 as "one of the

important benefactions of modern science and technology"17 is contrary
to the ideals of the objective natural law, because it unreasonably exalts
the individual interests of the spouses at the expense of the social inter
est in the procreation of children. Professor Cahn has mistakenly sub
ordinated the primary end of marriage to its secondary objective. Indeed

"actually the perfection of the spouses in the family is impossible unless

they pursue the essential ends of marriage as recognized from the direc
tion of the marital act toward procreation and the resulting duties to

children."18 Neither this perfection nor happiness can be achieved by
affirmative acts which interfere with the natural effects of generative
activity to produce offspring.
In the third place, Professor Cahn wrongly rejects all concepts of the

doctrine of original sin in his discussion of "the cosmic meaning of

decision," by stating that it has not been demonstrated "that we have
fallen in any respect or have lost a more important status by lapsing
into sin."19 Acceptance of this doctrine is not solely a conclusion of ra
tional demonstration, but rather of grace and faith based on divine reve

lation, and hence is beyond "an objective estimate of the species we

belong to . . . ."20 In rejecting the doctrine, he especially identifies it
with the non-Catholic interpretation that man is "predominantly evil."21
Catholic theology maintains that original sin did not render man essen

tially evil, but it did weaken his will and darken his understanding. It
left in him a tendency toward evil which will always retard his moral

progress.
Under the Catholic doctrine, it is possible to hope that "our succes

sors can be counted on to surpass and supersede the moral decisions
established in our time,"22 insofar as this means that their intellects
may provide a clearer vision of the dictates of the natural law, their
wills may more often choose the good, and their acts more effectually
implement their moral decisions. But it will not be possible for them
"to create moral standards superior to those their fathers evolved,"23

16 Id. at 92.
� Ibid.
18 See Brown, The Natural Law, The Marriage Bond, and Divorce, 24 Fordham Law

Review 83, 88 (19SS).
19 Cahn, op. cit. supra note 1, at 312.
20 Ibid.
21 Ibid.
22 Id. at 31S.
23 Id. at 314.
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because man does not "create" or "evolve" the basic truths of the
natural law. He only recognizes them, and is under a duty to employ
those means which will best give effect to these truths. This is not to

deny, however, that moral conclusions reached by recourse to the fixed
ideals of the natural law, as a major premise, will vary in accordance
with the ever changing economic, sociological, technological, scientific,
and cultural facts of the minor premise.

DR. BRENDAN F. BROWN*

* Professor of Law, Loyola University, School of Law, New Orleans, Louisiana.
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