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'T'he 84th Congress has been the locus belli for renewed combat over
the federal regulation of natural-gas producers. The arena was

a familiar one to the combatants and the conflict was an old, old story.
In 1938 Congress enacted the Natural Gas Act1 to protect consumers

of natural gas against exploitation at the hands of natural-gas com

panies.2 The declared policy of the act was "that federal regulation in
matters relating to the transportation of natural gas and the sale thereof
in interstate and foreign commerce . . . [was] necessary in the public
interest."3 Unfortunately, however, another subsection of the act con

tained ambiguous language out of which strife was born. This is the

present section 1(b),. and the unhappy turn of phrase directed that
the act should apply to transportation and sale of natural gas in inter
state commerce but not to "the production or gathering of natural gas."4
The then members of the Federal Power Commission quickly inter

preted this section to mean that their jurisdiction did not extend to the
sale of natural gas by an independent producer to a pipeline company.5
This position the Commission somewhat indecisively maintained until
directed to abandon it by the Supreme Court in June 1954. Throughout
these years the Commission was a magnificently reluctant dragon to the

* B.A., St. Anselm College; LL.B., Georgetown University; member of the Bar of the
District of Columbia; Professor of Law, Georgetown University Law Center; Faculty
Adviser of this Law Journal.

1 52 Stat. 821 (1938), as amended, IS U.S.C. �� 7l7-7l7w (1952).
2 FPC v. Hope Natural Gas Co., 320 U.S. 591, 610 (1944).
3 52 Stat. 821 (1938), 15 U.S.C. � 717(a) (1952).
* Ibid., 15 U.S.C. � 717(b) (1952).
3 Columbian Fuel Corp., 2 F.P.C. 200, 208 (1940).
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St. George of the consumer interests. During these same years the pro
ducer interests valiantly sought to solidify their exemption by legisla
tion. They were signally unsuccessful in these efforts and matters re

mained at a standoff.6
On June 7, 1954, the Supreme Court unequivocally held that sales

of natural gas in interstate commerce by producers to interstate pipe
line companies for resale by the latter do not come within the "produc
tion or gathering" exemption of the Natural Gas Act.7 The producers
immediately took steps to secure legislative relief, and thus the lines of
battle were drawn.
The adversary positions were, and are, as follows: the producers con

tend that they simply sell a commodity and do not perform a utility
service; their opponents reply that there cannot be effective regulation
at one end of the pipeline if there is none at the other. A casual glance
indicates that the Supreme Court's decision does little to resolve or com

promise these opposed positions.
The debate in the 84th Congress was extremely acrimonious. Tem

pers became frayed, hard words were exchanged, and bitter ill-feeling
was produced. Evidence was adduced which, if believed, would indi
cate that some of the parties had crossed the indistinct but highly
significant line which separates legitimate lobbying from illegal attempts
to subvert the integrity of individual legislators. This diversion pro
duced a great deal of smoke and served to cloud the real issues in con

troversy. An exemption bill finally emerged, only to be vetoed by the
President.
The entire problem affords an excellent illustration of our govern

ment of checks and balances. Congress declared the policy in 1938, and
it was put into immediate operation by a specifically designated execu

tive agency, the Federal Power Commission. In due course, the law and

its administration were together subjected to judicial scrutiny. The

judicial decision was adverse to prior determinations by the executive

agency and the adversely affected private parties carried their plea to

the legislative branch. There, Congress re-examined its former declara
tion of policy in the light of the original facts and the present circum
stances. It then enacted an amendment to the Natural Gas Act clearly
recasting what it considered to be the policy it had declared in the first

6 Welch, Is FPC Gas Producer Regulation Here to Stay?, 57 Pub. Util. Fort. 505 (1956) ;
Note, 43 Georgetown LJ. 619 (1955).

1 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672, 680-81, 683-84 (1954).
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instance. The Chief Executive then vetoed this expression of legislative
will.

Thus the three great co-ordinate branches of our Government, each
working within its constitutional sphere of action, have apparently suc

ceeded only in nullifying each other's best judgments. It is regrettable
that so many of us accept this apparent nullification as real, and hastily
conclude that indecision, delay, and vexation have been the only observa
ble results. The real achievement is that all facets of the natural-gas
regulatory problem have been thoroughly and publicly aired. No onewith
eyes and ears has any excuse for being unaware of the major issues in
volved and of the importance of these issues to our national economy.
Already there are well-grounded rumors that new legislation will be pro
posed, and we can confidently expect that it will be better legislation.
Dilatory and vexatious it certainly is, but the democratic process is also
a very effective protector of the public interest.
The sequence of events just described should also give great comfort

to those alarmists who profess to believe that the Supreme Court, or
for that matter any other branch of the federal government, can with
impunity destroy the rights of our sovereign states. When each branch
of the federal government discharges its constitutional obligations all
of us are protected from an arbitrary exercise of power by any one

branch. The ultimate protection, of course, lies in the alertness of those
who have elected and constituted the federal government. The demo
cratic system of checks and balances informs the individual citizen and
gives him an opportunity to act. The rest is up to him.
The purpose of the foregoing digression was to stress the important bear

ing which any solution to the natural-gas regulatory problem will necessa
rily have on federal-state relations. A studied answer to this consideration
will probably not be expressed in a legislative solution, if there be one;
it is most unlikely to appear in any executive veto; it will almost cer
tainly not be visible in a case-by-case judicial disposition, if this be the
chosen course. Nevertheless, the solution finally arrived at will have its
most important and longest lasting effect in the manner in which it im
pinges upon federal-state relations. It is in this area that the executive
the legislative, and the judicary have their greatest responsibility.
Federal regulation of natural-gas producers also presents an eco

nomic problem of national magnitude. It highlights nice legal questions
concerning the scope of review of administrative decisions by the courts.
Thoughtful lawyers will also find occasion to explore once again the
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principles which should guide our federal courts when they interpret a
statutory enactment of Congress.
These, and many other factors, have prompted the Georgetown Univer

sity Law Center to initiate this symposium. We are grateful to the
able authors who have so generously contributed their time and efforts
to the task of presenting the various points of view necessary to an

intelligent appreciation of these national issues.
The pages that follow are the product of learned and experienced

men. The articles treat of a difficult and, in some phases, highly tech
nical subject in a thoughtful and discerning manner. They deserve

thoughtful and discerning reading.



GENERAL CONSIDERATIONS:
A NATION'S NATURAL-GAS PAINS

Honorable William R. Connole*

Qince 1938, when the Natural Gas Act was passed, the amount of
natural gas transported by interstate pipeline has increased nearly

seven times, boosting the industry into sixth place in national im

portance. These years have seen the construction of 68,100 miles of

pipeline and the installation of 4,528,000 horsepower of compression
capacity costing more than 5,243 million dollars.1 Today ten residential
and commercial customers enjoy the use of natural gas where four were
its beneficiaries in 1942.
While this spectacular growth of a basic American industry has some

what altered all public and private economies, those of the gas-distribut-
,ing industry and the oil and gas business in particular have been pro
foundly affected. Gas distribution is one of the oldest of the basic pub
lic-utility industries while its parent, the petroleum industry, is one of
the largest and most vital of all industries.2 Any problems affecting two
such fundamental segments of our economy must be considered with all
the judgment and skill at the nation's disposal.
The national scope of these industries brings their problems before

the Congress and the Federal Power Commission, the agency to which
the Congress has delegated the administration of natural-gas legislation.
This Article will attempt to explore some of these problems and to sug
gest some tentative conclusions. The ideas expressed are the author's
own and are not offered as the policy of the Federal Power Commission
or of any other agency of Government.
Even before the natural-gas industry became an important source

of energy in the nation, the parent petroleum industry was growing
lustily in several producing areas removed by hundreds of miles from

* A.B., LL.B., Georgetown University; member of the Bar of the State of Connecticut;
Commissioner, Federal Power Commission; formerly General Counsel, Connecticut Public
Utilities Commission.

1 These data pertain to authorizations by the FPC between 1942, when certification
began, and June 1955. 35 FPC Ann. Rep. 13-16 (1955).

2 Gas was first used for illumination of a Newport, R.I., home in 1806. The earliest
commercial use of gas occurred ten years later in Baltimore. A permit to lay gas pipes
was granted by the City of Boston in 1822, and a gas plant was erected there six years
later. Public use of gas did not begin in New York City until 1823. The Washington
Gas Light Co. dates from 1848; the Hartford Gas Light Co. from the same year- and
the Bridgeport Gas Co. from 1849.
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the great consuming centers. Marketing of much of the natural gas
produced in conjunction with petroleum was impossible without pipe
lines. Wells yielding gas without oil were often capped. Gas at the
casing head of oil wells was allowed to escape until its often noxious
character caused it to be burned (flared) by legal mandate. When its
value as a repressuring agent was realized it was returned to the ground.
But frequently it was used wastefully for such nonfuel purposes as

carbon-black production.
Few could then foresee the common problems which were later to

beset the producer and consumer segments of the gas industry. The
emergence of these problems became increasingly certain as the producer
was brought into closer and closer contact with the distant metropolitan
consuming centers through the growing network of interstate natural-

gas transmission pipelines. These problems, well-known to the tradi
tional public-utility enterprise, were thrust upon oil and gas producers
with the expansion of natural-gas transmission and distribution. Mean

while, the troubles and complexities of the oil business had become part
of the gas-distributing utility picture. Due to the lack of understanding
which historically has characterized the producer and distributor seg
ments of the industry, the consequences of these impacts are scarcely
determinable, even today.
Unfortunately, there is seldom any privity of contract, or relation of

buyer and seller, between the producer and the distributor, or the user,
of natural gas. Hundreds, often thousands of miles of transmission pipe
lines stand between them. Unlike most transportation agents the pipe
line companies buy and sell gas incidentally to its carriage. These com

panies, physically separating gas production and marketing, perform the
economic function of balancing the demand and supply of natural gas.
Engaged directly in commerce with distributors and industrial consum

ers, they early discovered and wrestled with problems not only of mar

kets and their development, but of load-factor, inter-fuel and inter-

energy competition, seasonal demands, fixed and volume-connected

costs, and, inevitably, with rate-making and with general utility lore.

Although the pipelines performed these necessary functions without pro

voking undue misunderstanding between themselves and their suppliers
or customers, the fact that they were located between those two seg
ments of the industry served effectively to insulate producer and dis

tributor from each other for a long time. Only lately has there been

any close contact between the two parties.
Association, however, is no guarantee of easy compatibility. Though
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to a considerable degree interdependent, natural-gas producers and con

sumers still do not completely understand each other. Thus arose the
confusion and conflict that now characterize the relations of these two

parts of the same industry. Not until 1956, however, did the full di
mensions of the problem become apparent. To understand it requires
a knowledge of the development of regulation of the natural-gas in

dustry.
When the Congress enacted the Natural Gas Act in 1938, it found

that the industry was affected with the public interest and "that Federal

regulation in matters relating to the transportation of natural gas and
the sale thereof in interstate and foreign commerce is necessary in the

public interest".3
Athough there was a noticeable lack of enthusiasm for the idea, the

transmission pipelines and distributing companies generally accepted and
conformed to the new notion of federal regulation. This may have re

flected the familiarity of many of them with the concept, if not the

feel, of public direction and restraint, for many of the personnel of the
early pipeline companies were "utility people" and, often, these

companies were merely overgrown distributing companies. The dis

tributing companies to which the pipelines sold gas were accus

tomed to doing business in the bright glare of state commission regu
lation. They had long set their prices, kept their accounts, issued and
marketed their securities, and expanded their plant facilities only with
state commission approval. It was not a new game that the pipeline
and distributor companies were forced to learn�the Congress had
merely written a few more rules and added another, albeit more power
ful, umpire to a well-known sport.
The producing group, however, continued, and still continues, to view

regulation askance. Indeed, it is contended that by virtue of the very
nature of the industry the imposition of federal regulation will destroy
one of its basic and very essential characteristics�the constant urge to

expand, to explore for and discover new sources and develop additional
reserves of natural gas. Consequently, this part of the industry has con

sistently resisted federal regulation.
Resistance to regulation by the oil and gas-producing industry is

quite understandable. It may, indeed, reflect natural vigor and a valued
consciousness of independence. We can but laud any industry which
demonstrates the ability to discharge its public responsibility without

3 52 Stat. 821 (1938), 15 U.S.C. � 717(a) (19S2).
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government interference, whether it be a natural monopoly or be found
in an economic area where individual competitive enterprise is the
rule. Our present concern, however, is with enterprise which Congress
by legislation has included within the jurisdiction of the Federal Power
Commission.4 For the present, at least, the gas-producing industry must
accommodate itself to the uncomfortable strictures of federal regulation
This process of accommodation is dynamic and continuous. It takes

the form of conflict situations brought before the Federal Power Com
mission for determination. A series of such situations await the Com
mission's attention at this very moment. Typical questions concern the
designation of precisely what plant elements and what facilities are

being used by the industry for "the production or gathering"5 of natural
gas. Questions of what firms are "natural-gas" companies under the
statutory terms6 and are, therefore, under direct FPC control, questions
of abandonment and commencement of service, and indeed every pro
posal to sell natural gas to a natural-gas company, are daily grist for
the FPC mill. Out of all this rises a structure of administrative and
regulatory jurisprudence which defines the extent of FPC jurisdiction.
Far more perplexing than these matters, however, and of greater

effect on the industry, are questions of pricing. Pricing is the most im

portant function of regulation. Indeed all other regulatory processes
lead to this one, are subordinate to it, and may be judged according to

the degree to which they assist in making it sound and effective.
The debates which resounded through the halls of Congress during

the most recent attempt to legislate independent natural-gas producers
away from FPC regulation were principally concerned with pricing.
Much of the argumentation that found its way into public statements,
into news stories and press communiques, into magazine articles, and
into the pages of the Congressional Record was intended to establish
the superiority of one, or another, form of pricing and price regulation;
to prove, or disprove, the need of federal regulation of gas producers'
wellhead prices.
The controversy now has spread in widening circles to business and

political affairs on a scale without precedent. This matter of the level
of producers' prices is of tremendous significance to the huge petroleum
industry and to public utilities generally. Producers' prices have made

4 As determined by the Supreme Court nearly two years ago, Phillips Petroleum Co.

v. Wisconsin, 347 U.S. 672 (1954).
5 52 Stat. 821 (1938), 15 U.S.C. � 717(b) (1952).
6 Ibid., 15 U.S.C. � 717a(6) (1952).
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the utilities and the oil and gas industries dependent upon each other
in a way no one expected in the early years of either industry. For the
first time in industrial history, the consequences of forces bearing upon
the domestic and world petroleum product markets affect the economic

well-being of large metropolitan gas-utility firms. At the same time,
the financial stability and market growth of the latter affect the success

and prosperity of the oil and gas industry.
Even a brief acquaintance with price determination of natural gas

discloses the extraordinary difficulties entailed in devising just and
reasonable rates for producers' wellhead prices. To understand some

thing of the new problems facing the Federal Power Commission one

need only look to recently published industry statistics.7 Since the Su
preme Court decision in the Phillips case8 of 1954, independent pro
ducers of natural gas, meaning producers not in corporate affiliation
with transmission pipeline companies, may not transport or sell their
products in interstate commerce for resale for ultimate public consump
tion without first receiving from the FPC a certificate of public con

venience and necessity covering each such sale.9
Comparison of FPC certification activities before and since the

Phillips decision shows the increased magnitude of the Commission's
new work-load in this respect. Between February 1942, the effective
date of certificate requirements of the Natural Gas Act, and June 30,
1954, the month of the Phillips decision, a period of more than twelve
years, the Commission received 1244 certificate applications. From

June 7, 1954, to June 30, 1955, the first full year following the Phillips
decision, 6,047 certificate applications were received from independent
producers. This startling upsurge in the volume of routine examina
tion, investigation, analysis, hearing, and determination, has nearly over

whelmed the Commission and its very able staff.
When this host of newly certificated companies began filing their rate

schedules, the brunt of the work fell upon the Commission's rate-regu
lating activities. The Commission normally receives some 700 gas rate
filings per year from natural-gas companies and it adjusts its activities
to that number. During fiscal 1955, 709 such filings were received. In
addition to this normal load, however, independent producers submitted
nearly eleven thousand rate schedules requiring individual examination.
* 35 FPC Ann. Rep. 87 (1955).
8 Phfflips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954).
9 Sales are normally made by means of long-term contracts, causing these proceed

ings to be less cumbersome than might be imagined.
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By FPC rule all sales contracts with natural-gas companies that were
in effect on June 7, 1954, were to be filed with the FPC as rate schedules
by December 2, 1954. Some seven thousand such filings were among
the eleven thousand total. An added volume of rate increases and modi
fications of filed rate schedules, numbering 2,633, and amounting with
tax increases to nearly $31 million per year, were received by the end
of the fiscal year, June 30, 1955.
Commission jurisdiction extends potentially to some 8,000 inde

pendent producers. Because of unitized operations and other reasons,
however, only 2,100 of these are parties to contracts requiring sales
subject to FPC regulation. It is in respect to these transactions that
FPC action takes effect.
Despite a rather widely held belief to the contrary, there is no uni

versally recognized method of fixing just and reasonable rates for the
several kinds of utility enterprises subject to regulation. During the
1956 debates in the Senate on the amendment to the Natural Gas Act,
there were frequent references to "utility type" regulation.10 These ref
erences seemed to imply that regulatory bodies had fixed on some one

method of determining rates, and they hinted strongly that the method
was to allow rates which would permit the enterprise its operating ex

penses, depreciation and taxes, and a six per cent return on the depre
ciated original cost of its plant.
This dangerous and inaccurate oversimplification of what is essen

tially a delicate and difficult economic-legal problem did much to obscure
the issues in the debate. Its effects can still be seen in proceedings be
fore the Federal Power Commission.
Actually, there are several important methods of finding just and

reasonable rates used by commissions in this country and abroad. More

over, there are important qualifications to the use of the return-on-

value technique which were never brought out by either side in this

controversy. One of the important limits on the usefulness of one type
of rate-making formula over another is the relation of revenues to in

vestment. For example, the use of rate-of-return-on-rate-base has been
cited by some interests as applicable to all kinds of utility enterprises,
and has been urged for use in all independent producer rate-making pro
ceedings. Yet the use of this standard has not been followed in pro-

10 Senator Monroney (D., Okla.), for instance, stated: "I do not think it would make

. . . sense to apply the utility type of regulation to the production of natural gas�that

is, the same type of utility regulation that is applied to electric power . . . ." 102 Cong.
Rec. 445 (daily ed. Jan. 16, 1956).
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ceedings involving enterprises with low investment compared with
revenues.

The Honorable Clyde Aitchison, long a member of the Interstate

Commerce Commission, points out11 that in the series of valuation and
rate-of-return cases that have come before the Supreme Court since

Smyth v. Ames12 there has been no case that has involved motor car

riers, air carriers, freight forwarders, wireless-telegraph or radio-com
munication companies, or any other type of public-service agency in
which the amount of fixed property was not proportionately large com

pared with the revenue which might be expected from operations. He

points out further13 that the cases where the doctrine has been followed
in the Supreme Court have been brought by public-service companies
which owned and used an amount of fixed property relatively large as

compared with the operating revenues that might be expected. Further,
all the cases of the latter type were with respect to public-service agen
cies which showed aspects of more or less complete monopoly and did
not concern agencies that were keenly competitive.
It is true that in the Natural Gas Pipe Line case,14 the Hope Natural

Gas case,15 and even in the Panhandle case,16 recently decided by the
United States Court of Appeals for the District of Columbia Circuit,
firms whose rates were being fixed were producers of natural gas and, in
each case, judicial approval was given to fixing rates according to a

return-on-rate-base, at least as a point of departure. The important
distinction may well be, however, that these firms were also predomi
nantly pipeline companies, possessing in many respects the familiar
characteristics of old-line utilities where the use of rate-of-return-on-
rate-base had become standard administrative procedure.
Application of the return-on-rate-base standard is well suited to inde-

11 Aitchison, Fair Reward and Just Compensation, Common Carrier Service 28-29
(19S4).

12 169 U.S. 466 (1898).
13 Aitchison, op. cit. supra note 11, at 29.
14 FPC v. Natural Gas Pipe Line Co., 315 U.S. 575 (1942).
15 FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944).
16 Detroit v. FPC, 230 F.2d 810 (D.C. Cir. 1955), reversing in part Panhandle

Eastern Pipe Line Co., FPC Opinion No. 269, issued April 14, 1954. In this case
the court did not adhere to the return-on-rate-base with its customary singlemindedness.
The rates approved by the FPC had taken into account factors other than costs of
service in order to encourage exploration and development of gas resources. The court set
aside the Commission's rate order and remanded to the FPC for further proceedings. The
remand indicated that the court might approve a rate based on other than cost factors
if supported by an adequate record.
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pendent producers of natural gas having ratios of plant investment to
annual revenues that are similar to those of the familiar public-utility
enterprise when other similarities such as relative monopoly of the mar

ket, are found to exist. This does not mean, however, that there is some

uniform rate of return that would be found reasonable for all such
producers, or that there is one particular combination of plant-cost ele
ments that could or should be used in all cases. However, with respect
to firms with small plant accounts, which, for example, lease their
operating properties from nonoperating owners, the return-on-rate-base
standard may be found less useful or informative.

Actually, there are many tests of rate-making which have met legis
lative favor, have been tested successfully in administrative proceed
ings, and have passed judicial review.17
In the field of transportation, the use of standards other than rate-of-

return-on-rate-base is far more customary. Many more carriers, for

example, have extremely small capital plant accounts compared to reve

nues, and, with little if any fixed charges, they operate on a much higher
operating ratio and turn over invested capital many times in a year. To
such industries, the risk element lies in the fluctuation in expenses and
revenues. The risk associated with inability to meet fixed charges, cus
tomary in other high capital investment utilities, is minimized for firms
enjoying high revenue-capital ratios. Consequently, the justness and
reasonableness of their rates is measurable by reference to the operating
ratio itself, with less regard for volume of investment. This approach
has been used in determining rates for individual carriers and for

groups of carriers similarly situated, and for carriers of property and

passengers. It has been upheld on judicial review with respect to indi
vidual carriers in County Bd. of Arlington v. United States.18 An exam

ple of fixing rates for groups of carriers in this manner is the Interstate

17 See, for example, "the [Interstate Commerce] Commission shall give due consid

eration, among other factors, to the effect of rates on the movement of traffic by the

carrier or carriers for which the rates are prescribed . . . ." Interstate Commerce Act,
54 Stat. 912 (1940), 49 U.S.C. � 15a(2) (1952) (an example of recognition of market

demand as a factor in rate-making). See also the "Financial Requirement" test, related

to the "yardstick railroad" used by Board of Transport Commissioners for Canada.

Aitchison, op. cit. supra note 11, at 41, and authorities there cited. Commissioner

Aitchison contends that Congress has, in effect, prescribed a "Revenue Requirements"
standard in authorizing the Civil Aeronautics Board to fix rates for hauling mail.

Aitchison, op. cit. supra at 42.
18 101 F. Supp. 328 (ED. Va. 1951).
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Commerce Commission proceeding, Increased Common Carrier Truck
Rates in New England.�
It must be remembered, however, that making rates for groups of

firms, without consideration of special factors peculiar to each case,
such as individual costs of operation or rate bases, is proper only where
the firms are competitive. For example, taxi fares within a single city
are properly set at a uniform rate for equivalent service rendered.
Motor-carrier rates between the same cities are also set in the same

manner. Notice, however, that in such cases departure from a uniform
rate level would precipitate an unhealthy concentration of traffic in one,
or a few carriers, to the disadvantage of the industry generally and the

public served. Consequently, the regulatory problem for such firms is
usually price maintenance to avoid destructive competition rather than
maximum price enforcement to avoid unreasonably high prices.
Without attempting to suggest that the appropriate rate-making unit

is the individual producer, all the producers in a given field or area, or
the well or processing plant from which the sale is made, or any other
unit, it seems that some attention could profitably be given to the ques
tion of the incidence of the risk in the enterprise under examination.
If the risk is a function of the capital invested, one theory of rate-

making may be expected. If, on the other hand, the risk is a function
of fluctuations in operating expenses, the theory may be quite different.
Indeed, the differences which already appear between independent
natural-gas producers and other utility firms suggest that the risk may
be a function of an entirely new, and as yet undetected, concept.
Attention should also be given to special problems arising from the

fact that the product being sold is not renewable except by discover
ing new reserves to replace those depleted. The producer is merely
performing a service in extracting a mineral from the ground and
making it available for use as an energy source. He is creating nothing.
His compensation, then, should be enough to reward him for the ex

penses incurred in finding, capturing, and delivering supplies of natural
gas. His profits should be high enough to justify his continued explora
tion and discovery of additional sources on which he can perform the
same services. The desirability of encouraging additional development
to replace the resource used up constitutes a material factor which
must be taken into account in measuring the compensation for an inde-

19 43 M.C.C. 13 (1943). For a more complete analysis of the use of the operatingratio in rate regulation, see Wright, Operating Ratio�A Regulatory Tool, 51 Pub Util
Fort. 24 (1953).

' "
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pendent producer of natural gas, as distinguished from compensation
for most other utility enterprises.
Moreover, the shape of the demand curve for natural gas may well

have more effect on the over-all level of rates than any governmental fiat.
For the producer will be able to sell gas only so long as competitive fuels
do not place gas at a price disadvantage. Fuels are highly price-sensitive
commodities. Especially is this true of the industrial users who account
for more than half of the total sales of natural-gas utility companies.20
Accordingly, the producer may find that a maximum price is set by
forces not associated with his business and indeed quite beyond his
control.

Another, and simpler, method of measuring adequacy of rate levels
is the use of the revenue requirements test employed by the Interstate
Commerce Commission, for example, in its consideration of general reve
nue cases filed by the railroads of the entire nation or of one territory.
As stated by Clyde Aitchison: "In essence, the issue under the Reve
nue Requirement plan or standard is, what operating revenues do the
carriers need to enable them to give the service and keep them in the
condition of health which the [Interstate Commerce] Act contem

plates?"21 Whether this standard has any application to the natural-gas
producing business awaits further study of the economic characteristics
of that industry. It may well be that the chronically distressed nature

of American railroads is enough to distinguish them from independent
producers of natural gas and thus make the revenue-requirements test

inapplicable.
Finally, whatever approach to fixing maximum just and reasonable

rates is taken, the effect of the yardstick on consumer acceptance must

not be forgotten. While demand continues to expand, the effect of an

increase in producer prices is such that no intervening pipeline or dis
tributor need absorb the increase. Like a stationary line of billiard
balls struck by another rapidly moving ball, only the end one shows
the effect of the impact. The end "billiard ball", in this case, is the con

sumer. When the rates are too high for him he simply will not buy the

gas. And no matter how conclusively a producer or producers may argue
that the return is less than reasonable for the risks undertaken, a fur
ther rise in rates will only increase consumer resistance. That natural-

gas prices are already bumping against this ceiling in certain areas is at

2<> See Graph 2, 35 FPC Ann. Rep. 19 (1955).
21 Aitchison, op. cit. supra note 11, at 41-42.
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least suggested by some developments. For example, the Federal Power
Commission reports:
The cost of natural gas at the [electric-] generating plant continued its general in
crease of the past few years as old contracts expired and new contracts were made.
This applied to interruptible supply contracts as well as firm supply commitments.
Most of the new contracts contain escalator clauses. Some of the electric utilities
in or near the gas-producing areas are designing their gas-fired plants so that they
can be converted to future coal-burning operations if the price of natural gas con

tinues upward.22

The business of pricing the products of natural-gas wells, or oil and
gas wells, is a perplexing one which cannot be solved by unreasoning
insistence on unworkable standards not suited to such regulation. Mere

reciting of contract terms coupled with persistent assurances that they
were reached without fraud, duress, or coercion proves nothing. Neither
does a complicated original cost study, standing alone. The important
consideration from an administrative and regulatory position is to avoid

precipitate espousal of one method of rate-making or another without a
close examination of its applicability to this particular business. It seems
that an understanding of what elements of risk are associated with the

business, what revenue requirements are necessary to compensate for
those risks and to what units of rate-making to apply them, what treat
ment to give to controversial elements of operating-revenue deductions
�such as depletion credits to federal income taxes�and a consideration
of market-demand limitations are all needed for an intelligent solution
to the independent natural-gas producer pricing problem.
If all these factors are properly analyzed, there need be no danger

that the producers will be unfairly compensated, or that exploration
for new supplies and proper maintenance of currently producing sources

of natural gas will be discouraged. By the same token, the consumers
who constitute the eventual market for all the gas produced by inde
pendent producers and others will be assured a just and reasonable
price and certainty of reliable service.

22 35 FPC Ann. Rep. 156-157 (1955).



THE CASE FOR THE CONSUMER OF NATURAL GAS
The Honorable Paul H. Douglas*

I.

Introduction

President Eisenhower's veto of the Harris-Fulbright Bill1 has saved
essential protections for natural-gas consumers, at least for the im

mediate future. For this great public service we are most thankful.
Those of us who have defended the consumers' interests would be

in grave error, however, if we were to suppose that the matter has been
laid finally to rest. Before the ink on the presidential veto had dried,
there were signs that the battle would be renewed again.2 The veto itself
seemed to invite another try, for it repeated the gas industry's favor
ite, but thoroughly exploded, theme about regulation discouraging ex

ploration.
So it would appear appropriate for us to remind ourselves once more

of the basic and persuasive reasons for regulation of the natural-gas
industry. Since the fallacious legal reasoning rejected by the Supreme
Court in the Phillips decision3 is being paraded before us once again,
it would be profitable for us to review that aspect of the gas dispute
as well.
In brief then, this Article will set out the basic characteristics of

the gas industry, and will show that it is a public utility, a collection of
natural monopoly situations which require effective federal regulation.
It will be shown that competition cannot effectively regulate the indus

try, since the consumer, with his large investment in gas-burning equip
ment, is the captive of the pipeline, and the pipeline the captive of the

producer. The only true competition is between pipelines for the scarce

product, this being a most unhappy sort of competition for all but the

producers. Then we will consider the manner in which prices rose be
fore the Phillips decision, and how we can expect them to rise at an

even faster rate in the absence of effective regulation in the future. We

* The substance of this article was first delivered by the Honorable Paul H. Douglas,
United States Senator from Illinois, on the floor of the Senate in January-February, 1956.

Mr. James Belson, of the Editorial Board of this Journal, working closely with Senator

Douglas' office, then prepared the Senator's speech in the present form.
1 H.R. 4560, 84th Cong., 1st Sess. (1955) ; H.R. 6645, 84th Cong., 1st Sess. (1955)

(amended bill); S. 1853, 84th Cong., 1st Sess. (1955).
2 See Oil and Gas Journal, Feb. 27, 1956, pp. 76-77.
3 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954).
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will show, in passing, the obvious inability of a bill such as the vetoed

Harris-Fulbright Bill to provide the required protection. Let us look

first at the legal history of the issue.

II.

The Legal History of the Issue

The advocates of the Harris-Fulbright Bill in effect proposed to over

rule and supersede the 1954 decision of the United States Supreme Court
in the Phillips case. In that case, the highest Court in the country held
that the Natural Gas Act of 19384 required the Federal Power Commis
sion to regulate the price at which the natural gas was sold to the pipe
line companies in interstate commerce for resale. In so doing the Court
was merely upholding a previous decision by the United States Circuit
Court of Appeals for the District of Columbia Circuit.5

Many advocates of the bill exempting these sales from regulation are

trying to reargue the case decided by our highest Court. They contend
that the Court was mistaken in its interpretation of the 1938 act and
that their proposed exemption merely restores to this act its real mean

ing and is in conformity with the actual intent of Congress in passing
the measure. I do not intend to argue this point at any great length.
Suffice it to say, these same contentions were made in great detail by
the oil and gas-production industry before both the court of appeals
and the United States Supreme Court, and in both instances the courts

rejected these arguments.
But while a lengthy analysis would be inappropriate, it may be worth

while to summarize briefly the reasons why the decision in the
Phillips case was sound and well-taken. The best way to do this is to
cite the salient passages in the 1938 Natural Gas Act and see what they
mean. Section 1 (b) of that act provides that it shall apply "to the trans

portation of natural gas in interstate commerce, to the sale in interstate
commerce of natural gas for resale for ultimate public consumption for
domestic, commercial, industrial or any other use, and to natural-gas
companies engaged in such transportation or sale, but shall not apply
to any other transportation or sale of natural gas or to the local dis
tribution of natural gas or to the facilities used for such distribution
or to the production or gathering of natural gas."6 These functions of

4 52 Stat. 833 (1938), as amended, 15 U.S.C. �� 7l7-7l7w (1952).
5 Wisconsin v. FPC, 92 U.S. App. D.C. 284, 205 F.2d 706 (1953).
6 52 Stat. 821 (1938), IS U.S.C. � 717(b).
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regulating the sales in interstate commerce of natural gas for resale for
ultimate public consumption were thus confided to the FPC.
What needs to be especially noted is the fact that the FPC was given

jurisdiction not only over "the transportation of natural gas in inter
state commerce," but also over "the sale in interstate commerce of
natural gas for resale." Now, the sales of natural gas by producers to

pipelines which cross state lines are obviously sales in interstate com

merce, and, if it is then resold by the pipeline companies to the local
distributors "for ultimate public consumption," as it in fact is, it is quite
obviously also a "sale for resale." The plain common-sense use of the
English language, therefore, confirms the interpretation of the Supreme
Court. Were not powerful economic groups interested in avoiding regu
lation, the plain meaning of these words would be unquestioned.
But the big producers have tried to alter this meaning. They lay

their emphasis upon the exemption later in the same paragraph of "the
production or gathering of natural gas." They argue that the sale of
the gas to the pipelines is an integral part of the physical processes of

production or gathering and, hence, cannot properly be regulated by the
FPC. This contention that a sale of gas which will then move through
pipelines into interstate commerce and for resale to the consuming pub
lic should not be treated as a real sale, but rather as a part of "pro
duction or gathering," is quite extraordinary.
Production and gathering are physical processes which are clearly

distinguishable from the economic and legal transactions of sale. Sale

(and consumption) is in fact the ultimate purpose of all natural-gas
operations. To assert that this ultimate purpose, this economic and legal
transaction, is a mere "incident" of production or of gathering, is to

reverse the proper relation or relative importance of these separate fac
tors. Perhaps the whale could swallow Jonah, but I doubt that Jonah
could swallow the whale. And the Court believed the same.

Furthermore, the physical processes of production and gathering in
the states of origin, like distribution and retail sales in the states of

consumption, were clearly within the power of the states to regulate.
Wholesale sales in interstate commerce were, on the other hand, ruled
by the Supreme Court at an early date to be outside the power of the

states to regulate.7
There was and is, therefore, under our federal system a great difference

in the legal status of production and gathering, on the one hand, and

7 Public Util. Comm'n v. Attleboro Steam & Elec. Co., 273 U.S. 83 (1927); see Mis

souri v. Kansas Natural Gas Co., 26S U.S. 298 (1924).
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sales in interstate commerce for resale, on the other hand. It was this

very "gap" in regulation which led to the Natural Gas Act�the "gap"
created by the illegality of state efforts to regulate interstate wholesale

sales, and the lack of any exercise by Congress up to 1938 of the federal

power to regulate such sales. This gap in control over these sales was

cited over and over again in the reports and in the debates leading to

the adoption of the Natural Gas Act in 1938.
To yield to the claim that the act's exemption of production and gath

ering (which the states can and do regulate) carried with it the sales
in the field of interstate commerce for resale (which the states could
not regulate) would have recreated the very "gap" which Congress said
it intended to close. The Court explicitly rejected this argument.8 Sound

legislative interpretation thus supported and supports the common-sense

conclusion that the economic and legal transaction of sale cannot and
should not be shanghaied out of the regulatory power of the federal gov
ernment under the cloak of production and gathering.
The Intent of Congress
But the intellectual contortions which the advocates of the bill went

through were even more remarkable when they attempted to interpret the
legislative history of the Natural Gas Act.
With great solemnity they cited testimony before a congressional com

mittee in 1936 by Mr. DeVane, then Solicitor of the Power Commission,
to prove that the 1938 act was not intended to give that Commission juris
diction over the proper price of natural gas as sold to the pipelines. In
so doing, they glossed over the fact that Mr. DeVane's testimony was

not only given two years before the passage of the Natural Gas Act, but
was also on a very different bill which was never passed. The 1936 bill
merely sought to give the FPC jurisdiction over the interstate trans
portation of natural gas and, hence, covered only long-distance pipe
lines.9 There was no language in the 1936 bill which could be inter
preted to cover the sale by the producers of natural gas to the pipelines.
But when the 1937 bill10 came before Congress, it was a very different

measure. It contained very specific language by which the FPC was
to have jurisdiction over the sale of natural gas in interstate commerce

8 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954).
� By this 1936 bill (H.R. 11662, 74th Cong., 2d Sess.) the Commission was given juris

diction only over "the transportation of natural gas in high-pressure mains in interstate
commerce and to natural gas companies engaged in such transportation."

10 H.R. 6585, 75th Cong., 1st Sess. (1937).
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"for resale to the public," while a natural-gas company was also denned
to include a person engaged in the sale of natural gas in interstate com

merce "for resale to the public." This obviously gave jurisdiction over

the sale of natural gas to the pipelines, as well as over the transporta
tion of gas by the pipelines. As a result of the hearings on the bill, even
this language was stiffened so as to make it perfectly clear that both
the sale of natural gas to and the transportation of natural gas by the
pipelines were within the scope of the act and the jurisdiction of
the FPC.
But perhaps most conclusive of all was the colloquy on the floor

of the Senate during the debate on the bill between Senator Connally,
of Texas, and Senator Wheeler, of Montana, who was in charge of the
bill.

Mr. Connally. If a man should produce gas in my State and ship it in inter
state commerce, then he would have to sell it at the price fixed by the Commis
sion?
Mr. Wheeler. Exactly; at the wholesale price fixed by the Commission.11

A succeeding colloquy between Senators Borah, Connally, and Wheeler
makes this crystal clear:
Mr. Borah. If the Commission does not have the power to fix the price of gas
who will fix it?
Mr. Connally. Nobody, of course.

Mr. Borah. Then it will be fixed by these combinations?
Mr. Wheeler. Exactly; and that is exactly what is happening.12

This should be definitive. It should also be noted that the two mem

bers of the Supreme Court which decided the Phillips case who were

members of the Senate when the Natural Gas Act was passed agreed
with the majority that such was the intent of Congress.13
It was originally the height of carelessness for the advocates of this

bill to cite DeVane's earlier testimony on a very different bill as proof
that it was not the intent of Congress to include the sale of gas for resale
in interstate commerce, as well as its transportation, in the Natural Gas
Act. But it is difficult to characterize as anything but deliberate the

persistence with which this claim is still being advanced long after its

falsity has been demonstrated.

ii 81 Cong. Rec, 9314 (1937).
12 Id. at 9316.
13 I.e., Justices Black and Minton. The record shows that Senator Minton took an

active part in the explanation of and the debate on the bill. Id. at 931S.
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The Phillips Case Was No Sudden Assertion of Federal Authority
The advocates of the Harris-Fulbright Bill were obviously wrong in

attempting to alter the meaning and scope of the 1938 Natural Gas
Act. But their bland insistence that it was not until the Supreme Court's
decision in the Phillips case that they had any idea that sales of gas
to pipelines were under the jurisdiction of the FPC is an even more

amazing argument. For while it is true, as Senator O'Mahoney has

said, that the FPC has "wobbled all over the face of the earth" on this

question, it is also true that as far back as 1947 the United States

Supreme Court in the Interstate case14 had made it crystal clear by a

unanimous opinion that the jurisdiction of the Commission did extend
to an independent producer's sale at wholesale in interstate commerce

of gas destined for resale.
In this, as in the Phillips case, the big producers contended that the

sale of gas which then subsequently crossed state lines was outside
federal regulation because it was an integral part of production or gath
ering. But the Court held (and please note that this was by a unani
mous vote) that this did not exempt those sales from being included
under the provision governing sales in interstate commerce for resale.
The Court, in an opinion by Chief Justice Vinson, held that "in deny

ing the Federal Power Commission the jurisdiction to regulate the pro
duction or gathering of natural gas, it was not the purpose of Congress
to free companies such as petitioner from effective public control. . . .

Exceptions to the primary grant of jurisdiction in the section are to be
strictly construed. It is not sufficient to defeat the Commission's juris
diction over sales for resale in interstate commerce to assert that in the
exercise of the power of rate regulation in such cases, local interests
may in some degree be affected."15
In fact, it was this very ruling of the Court that caused the gas-pro

ducing interests to sponsor the Moore-Rizley Bill in the Republican-
controlled 80th Congress. This bill aimed to do exactly what the present
Harris-Fulbright Bill would do, namely, (1) to free from federal regu
lation the sale of gas to the interstate pipelines by the so-called "inde
pendent" producers, and (2) to free the pipelines themselves from having
the Power Commission fix the price which the pipelines were to allo
cate to gas which they produced themselves and which they took into

14 Interstate Natural Gas Co. v. FPC, 331 U.S. 682 (1947). But
690-91.

15 Id. at 690-91.
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their own long distance lines. The Moore-Rizley Bill passed the House,
but the resultant storm of indignation was so great that the bill never
passed the Senate and indeed was not even brought out of committee.
But the big gas producers did not quit. They were so stirred up by

the Interstate decision and by the fact that the Commission in a burst
of courage asserted its jurisdiction that in 1949-50 they sponsored the
Kerr Bill, which came before the Senate in the latter year. Most Sen
ators can remember that bill and the very vigorous debate which it
occasioned. I certainly can, because for a solid month I faced the
genial, brilliant, and powerful Senator from Oklahoma. The Kerr Bill,
however, was not quite as bad as the Moore-Rizley Bill or its modern
sister, the Harris-Fulbright Bill, since it did not free the pipelines them
selves from regulation of the prices allowed them for the gas they pro
duced.
The Kerr Bill passed the House by the narrow margin of 176 to 174

and the Senate by a vote of 44 to 38. But it courageously was vetoed
by President Truman, and no effort was made to override that veto.
But still the giant gas producers refused to quit. They induced the

FPC to refuse to take jurisdiction over the price which the Michigan-
Wisconsin and other pipeline companies were compelled to pay to the

Phillips Company for gas which ultimately went to Michigan, Wiscon
sin, Missouri, and Iowa, and to certain other states as well. They thus
attained by administrative refusal to act what they had sought to secure

by legislation.
But upon suit of the cities of Detroit and Milwaukee and the States

of Wisconsin and Michigan, first the circuit court of appeals and then
the Supreme Court, as I have said, reversed the decision of the Power
Commission and told them to assume affirmative jurisdiction over the

price at which the pipelines bought gas from the so-called independent
producer which was destined to enter interstate commerce and, by resale
to distributors, to be sold to the general consuming public. If the de
cision of the Court is carried out, then there must be general regulation
of such prices.
In the light of the clear language of the act, the clear explanations

of Senator Wheeler in the senate debate, the clear rulings of the courts

in 1942, 1946, 1947, and 1953, and the previous unsuccessful drives to

amend the act in 1947 and in 1950, it is difficult to understand how the

producers can reasonably claim that the Phillips decision in 1954 sur

prised them.
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Why Did the Power Commission Wobble?

It is perfectly true that the FPC has at different times taken oppo
site sides on this question. In the late thirties and early forties, the

supply of natural gas in the Southwest greatly exceeded the demand,
with large amounts being burned or "flared." It was then a buyer's
market, and the FPC probably felt that there was little or no imme

diate need to regulate the price.
For a brief period, however, they did assert jurisdiction over field

prices and were upheld by the circuit court in 1942 and again in 1946.18
But almost immediately afterwards they then reversed themselves and

argued in the Supreme Court against their own decision and against
the decision of the court of appeals. The Supreme Court, as I have pre
viously stated, however, ruled in 1947 that the act gave the Commission

jurisdiction. Even after the Interstate decision, the Commission did not

take jurisdiction.
But after the completion of a thorough field survey, there was a

change of opinion within the Commission and the majority took a stand

against the Kerr Bill. President Truman reappointed one of the mem

bers of the Commission who had taken a stand against the Kerr Bill.
But the Senate refused to ratify this appointment.17
Then there was a reverse switch inside the Commission which, with

the appointment of a new member,18 changed a three to two ma

jority for regulation into a four to one majority against regulation.
Shortly afterwards the remaining member, Mr. Buchanan, who had held
out for regulation, was denied reappointment by the White House after
the change of admininstrations and resigned shortly before his term

expired.
All know the great pressure which has been exerted by the big pro

ducers on the Commission and upon its members and the punishment
which has been meted out to those who took an opposite stand. Since
this is a real world, it is not to be wondered at that the majority of the
Commission have chosen to play it safe, although there have been

16 Interstate Natural Gas Co. v. FPC, 1S6 F.2d 949 (5th Cir. 1946) ; Peoples Natural
Gas Co. v. FPC, 75 U.S. App. D.C. 235, 127 F.2d 153 (1942).

17 As the senior Senator from Texas remarked with characteristic delicacy before the
Senate Committee on Interstate and Foreign Commerce, "But he [the Commissioner in
question] changed his mind, and there were changed appointments." Hearings Before the
Senate Committee on Interstate and Foreign Commerce on S. 712, S. 1248 S. 1853
S. 1880, S. 1926, S. 2001, 84th Cong., 1st Sess. 65 (1955).
" The new Commissioner voted against taking jurisdiction in the Phillips case.
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rumbles of dissent from time to time by one of the present Commis
sioners, namely, Mr. Draper.
From this summary of the legal history, it is therefore apparent that

the Harris-Fulbright Bill sought to set aside a clear and repeated ruling
of the Supreme Court, which affirmed the duty of the FPC to protect
the public interest by regulating sales of natural gas in interstate com

merce for resale. And the shifts and side-steps of the FPC�whatever
appeals or pressures may have produced them�are at variance with the

steady line of decisions by the courts and cannot reasonably be made
the basis for a claim that the consumers of gas and the distributing
companies and the pipelines have lost their rights to a protection given
them in the Natural Gas Act.

III.

The Main Characteristics of the Gas Industry

In order to appreciate why it is so essential that producers' sales in
interstate commerce be regulated, one must understand how the gas
industry works. Let us start where gas is used. There are three main
classes of users: residential, commercial enterprises, and industrial

plants. Gas for residences is used primarily for heating dwellings and

water, and for cooking, with some use for refrigerators. Since heating
is the most important of these uses, this means that this type of demand
is high in the winter months and dwindles away to almost nothing in the

summer, and to very low levels in the late spring and early fall. The
industrial demand is of two main types�interruptible and firm. The gas
for interruptible industrial use is sold almost exclusively during those
months when the residential demand is either low or nonexistent. It
therefore is designed to fill up the seasonal valleys in residential demand.
The industrial plants which burn gas on this basis for heat and power
use alternate fuels such as oil and coal at other seasons of the year. They
have these alternative fuel systems existing side-by-side and can switch
from one to another according to whether gas or fuel oil or coal is the

cheapest. The sales of firm gas to industry are mostly to utilities in
the South and Southwest for the purpose of generating electrical power.19
Over 95 per cent of all the gas sold to consumers is natural gas, and

this percentage has increased markedly in the last twenty-five years.
Last year, 21.2 million out of the total of 26.5 million residential gas
customers used natural gas, or 80 per cent of the total. This was an in

crease of 1.5 million residential customers over the number using natural

is Gas Facts, 19S3, pp. 110, 168.
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gas in 1954.20 The figures show that the residential customers were

92 per cent of the total number of consumers; they purchased only
31 per cent of the natural gas sold, but paid 56 per cent of the revenues.

The situation was reversed in the case of the industrial users who con

sumed 56 per cent of the gas, but contributed only 30 per cent of the
revenues. This shows how much higher the rates are for residential than
for industrial gas. This point will be developed in greater detail later.
If, indeed, we separate the natural gas bought by industry into the two

categories of firm and interruptible, we find from the 1953 figures, which
are the latest available, that in that year the "firm" gas came to 1634.4
million Mcf, for which $402,959,000 was paid, while the "interruptible"
gas sold amounted to 1332.7 million Mcf, for which $279,177,000 was

paid.21 As we shall see, this indicates a "dump" rate for the interrupti
ble gas which is appreciably lower than the firm industrial rate. The
disparity in rates is, therefore, even greater between the residential and
the interruptible industrial gas than indicated by the 1954 figures.
All these local sales of natural gas are made by distributing com

panies, varying from large concerns such as Consolidated Edison of New
York City, United Gas Improvement of Philadelphia, and Peoples Gas
of Chicago and its suburbs, to smaller gas utilities companies. These
companies bear the cost of laying the local mains which bring the gas
to the consumers and which for the nation amount to nearly 300,000
miles.22 They also pay for hooking up the household appliances or in
dustrial burners with these mains. The average current cost for con

nections with a given house is estimated at $500 per unit. In view of
the attacks which the big producers are now making upon local dis
tributors, these heavy expenditures need to be borne in mind.

The Consumers
Let us now turn to the present investment which consumers have

made in the various types of household appliances. The 26.5 million
residential consumers in 1955 had a total investment in major gas ap
pliances of $14,396 million or an average of $542. This is a large sum
to a typical family, being 13 per cent of the average family income, or
the entire pay check for the average family for almost seven weeks.
When the price of gas goes up, all the householder and his wife can do
is to wince and bear it. He is not going to scrap his investment in a gas
20 1955 Gas Facts, p. 81.
21 Gas Facts, 1953, pp. 110, 132.
22 1955 Gas Facts, p. 54.
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furnace, hot-water heater or gas range. If he did, it would take every
bit of money the average family earns for two months or more.

The above figures are for all families using gas, and, hence, include
the approximately five million families who use manufactured gas. The
average investment for the 21 million families who use natural gas is
probably higher than for those who use manufactured or mixed gas.
This is true for a number of reasons. First, the families using natural
gas have, on the average, been using this gas for a shorter period of
time than the other group and, hence, have bought their appliances more

recently and at a higher price level. Secondly, a very high proportion
of the families using natural gas do so for heating purposes�and the
necessary gas furnaces involve a cost which is three times that of the
average range or hot-water heater, which tends to be all that the resi
dential consumers of manufactured gas use. Taken all in all, it is proba
bly safe to say that the nearly 15 million families which use natural gas
for house heating have an investment amounting to an average of ap
proximately $1,000 and it may run as high as $1,100. This is 25 per
cent of the income of the average American family and represents the
entire pay checks of such families for three months of the year. These
families are indeed the ultimate captive customers of the gas producers,
and they are tied to the latter by a venture of fortunes which they can

not break. They have made their heavy investments because of the

present rates and have given these appliances as hostages. Their mar

riage with gas, as I have said, is virtually indissoluble. The cash nexus,
to use Carlyle's phrase, is practically unbreakable. We who favor regu
lation are trying to protect them, and we submit that the 21 million
families who use gas for one purpose or another, the real John Q.
Publics of America, deserve more consideration than the oil-rich man,
most of them northern absentees, who dominate the oil and gas produc
ing states of the Southwest.

The Pipelines
The local distribution companies buy their natural gas from long

distance pipelines. This gas is delivered to them at the points of con
nection between the principal distribution gas mains and the long
distance transmission or pipelines. In the case of the local distribution

companies, this point of connection is called the "city gate." Thus,
Joliet is the "city gate" for the natural gas which enters the Chicago
area.

The interstate transmission of natural gas is almost completely domi-
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nated by seventeen pipeline companies. These seventeen companies pur
chase 96 per cent of the natural gas which the so-called independent
producers in the Southwest sell to the pipelines. The companies then

resell this gas to the distribution companies and they to the ultimate

consumers. The pipelines also make some direct sales to industrial com

panies. Since these are not sales for resale, they are not regulated by
the FPC.
The concentration of pipeline purchases among the first fifty giant

vendors, and in particular among the first four vendors, offers irrebutta
ble proof that the pipeline companies are tied to the giant producers in
what amounts to a monopoly situation.23
Let us examine the purchasing arrangements of a few of the major

pipelines. Michigan-Wisconsin Pipe Line Company buys all of its gas from
one producer, Phillips. It transmits virtually all the gas consumed in
the State of Wisconsin. Thus all the people living in Wisconsin are at

the mercy of a single producer. Another great pipeline company, the
Texas Gas Transmission Company, buys 86 per cent of its gas from four
of the largest producers in the country, and it buys 96 per cent of its gas
from the eight large producers. If we extend our figures to sales by
the first twenty producers, we see that the major pipelines depend upon
them for approximately 90 per cent of their gas, and if we include the
first fifty producers, we can account for almost all major pipeline pur
chases. Does this look like a wide-open market in which 8,000 pro
ducers compete? No, it shows itself to be the final step in the series
of monopoly situations, by virtue of which consumer is tied to dis
tributor, distributor to pipeline, and pipeline to producer.
Moreover, we should realize that the transmission lines are very ex

pensive. They cost from $40,000 to $100,000 per mile.24 The major
existing transmission systems have investments in the systems ranging
from $78,000,000 to $655,000,000. The smallest-sized pipelines now

being built have daily capacities of 300,000,000 cubic feet. Once laid,
the lines cannot be moved at will like a garden hose, even if new

sources of supply become available. They must deal with big producers
who are the only ones with reserves large enough to meet the pipeline's
long-term needs. Small producers offer little or no competition because
of the nature of pipeline investments and requirements.
23 See Hearings, supra note 17, at 184.
24 FPC, Natural Gas Company Cost Units, (S-54) pp. 2-3. The costs cited therein

are for the period 1945-46. The author requested from the FPC an up-to-date estimate.
From the FPC estimate, the author has estimated the current construction costs.
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The pipeline companies get their gas in turn from two sets of sources,
namely, (1) the so-called independent producers�approximately 79 per
cent or roughly four-fifths of the gas destined for interstate resale comes

from this source; (2) from wells which either the pipelines or their
affiliates and subsidiaries own�these furnish about 21 per cent or one-
fifth of the total supply. Pipelines also buy a smaller quantity from
other pipelines, which is included in the 79 per cent.
Even the big producers admit that under the present law, the FPC

can control the price at which this second type of gas is charged into
the system. The Kerr Bill of 1949-50 did not propose to change this
feature of the law, but aimed to free from regulation the sales by the

nontransporting producers. But the Harris-Fulbright Bill, like its grand
parent, the Moore-Rizley Bill, aimed to abolish effective regulation for
both sources of gas�merely requiring the pipeline companies to charge
in the gas they produce at a "reasonable market price" which, if it means
anything, means the prevailing price paid to the so-called nontransport
ing producers. Since their price would have been unregulated under the

Fulbright Bill, this would have meant that the chargeable price of the
natural gas produced by the pipelines would also have been unregulated.
Production of Natural Gas
The last year for which complete production figures for all aspects of

natural gas are available is 1953. In that year the production of natural

gas in the United States was 10.6 billion Mcf.25 Of this total produc
tion, 1.4 billion Mcf was used for repressuring which left a net pro
duction figure of 9.2 billion Mcf in that year. Deducting from this fig
ure the amount of gas which went into field use, underground storage,
loss, waste, and other uses, the balance available for sale was 6.0 billion
Mcf. The producers in the field sold 900 million Mcf directly to indus
trial companies, leaving 5.1 billion Mcf sold by utilities and pipelines.
Of this about 4.2 billion, or around 80 per cent, was shipped across state

lines.26 For 1954, sales by utilities amounted to 5.6 billion Mcf, of which
4.7 billion were shipped across state lines.27
The latest preliminary information, reported in the Oil and Gas Jour

nal for January 2, 1956, is that 6.2 billion Mcf of natural gas were sold

by utilities in 1955. The increase in the last two years of utility sales
has been at the rate of one-half billion Mcf per year.

25 1955 Gas Facts, p. 24.
26 1955 Gas Facts, p. 70.
27 19SS Gas Facts, p. 24, 121, and compiled from the U.S. Bureau of Mines, Dep't

of Interior, Minerals Yearbook (1954).
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These figures may seem cumbersome and unnecessary, but they are

very important for a number of reasons. They are important to make it

clear just what is really meant when we talk about "regulating the pro
duction" of natural gas. In fact, no one is advocating the regulation of

the natural-gas producers. What is being regulated and should be regu
lated are the sales for resale in interstate commerce of natural gas. That

is the point at issue.
Individual producers use and sell natural gas in a variety of ways.

First, a number of them sell directly to utilities within the states where
the production is located. Although these are sales for resale, they are

not regulated by the FPC, because they are not in interstate commerce.

Second, a large number of sales are made directly to industry within
the boundaries of the state in which production takes place. These sales
are not regulated by the FPC, for they are neither sales for resale nor

are they in interstate commerce. As I indicated earlier, a large propor
tion of production is used for repressuring, used in the field, lost or

wasted, etc. This is a third general use for natural gas which is not

regulated by the FPC. Finally, producers of natural gas sell to inter
state pipelines, and to some utilities, for resale in interstate commerce.

These are the only sales which are supposed to be regulated by the FPC
and which the Supreme Court, in the Phillips decision, told the FPC to

regulate under the clear terms of the Natural Gas Act of 1938.
That distinction is very necessary. No federal authority tells the pro

ducer what he is supposed to do. No federal agency tells him what in
vestment he should make, how much gas he should produce, or what
use he should make of the natural gas he produces. But, if the producer
decides to sell his production for resale in interstate commerce, then
those sales and only those sales are to be regulated by the FPC.
In 1954, which is the latest year for which reliable data on this point

are available, there were 5,557 so-called independent producers who
sold natural gas for resale in interstate commerce.28 The figure was not
8,000 as the big producers have tried to make us believe. Of these, only
197�or 3.5 per cent of their number�sold 89.52 per cent or virtually
90 per cent of the natural gas for resale in interstate commerce. The
remaining 5,360 producers�or 96.5 per cent of their number�sold only
10.48 per cent of the gas. Each of these 5,360 little producers sold less
than 2 million Mcf of natural gas in that year for resale in interstate
commerce. Under the bill which I introduced, S. 1926, and which I

28 Information provided to my office by the FPC.
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offered as a substitute for the Fulbright Bill, the sales for resale of these
companies would be exempted from regulation by the FPC.
Of the 197 big producers who sold more than 2 million Mcf in 1954,

the top 35 sold 70 per cent of all natural gas for resale in interstate
commerce in 1954. The biggest 22 producers sold 54 per cent of all
natural gas in interstate commerce for resale. These big companies are

the ones which would have gained from the vetoed bill. In all this
complexity of figures, we should remember that the increases in price
charged for gas as it enters the pipeline will be passed on to the final
price paid by all who use it, whether within the state of entry or with
out, whether consumed by individuals or industries, or whether sold di
rectly by pipelines or sold to utilities for resale. As we shall show, the
residential consumer in the households will have to bear the major share
of the burden.

Some other basic facts relating to the gas industry deserve comment.
In the first place there are only 7 states, out of the 48 states plus
the District of Columbia, which in 1953 exported more natural gas than

they imported.29 I should like to call attention to the fact that even in
these states there are many more consumers than producers.30 It has

always seemed extraordinary to me that there is a tendency to consider
the producing interest of a state and to ignore the consuming interest of
a state.

There are 16 states which, while they exported some gas, imported ap
preciably more gas than they exported,31 and there are 20 states, if we
include the District of Columbia, which export absolutely no gas what

ever, but which import large quantities of gas.32 Finally, there are

6 states which imported no gas in 1953.33 What I should like to point
out is that in the 26 states, if we include the 6 which import no gas,
there are more than 7 million consumers. I hope that the real interest
of the people of those states will be studied.

In all, there were some 19.9 million households in 1953 and some

21 million households in this country in 1955 which burned natural gas.

29 Gas Facts 19S3, p. 76-77.
3� For example, in the State of Texas there are 1,683,000 consumers of natural gas,

and only 829 producers.
31 Ala., Ark., Colo., HI., Ind., Ky., Md., Mich., Mont., N.Y., N.D., Ohio, Pa., Utah,

Va., and W. Va.
32 Ariz., Cal., Conn., Del., D.C., Fla., Ga., Iowa, Me., Mass., Minn., Miss., Neb., Nev.,

N.H., N.J., N.C., Ore., R.I., S.C., SD., Tenn., Vt., Wash., and Wis.
33 Idaho, Me., Nev., Ore., Vt., and Wash.
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There were just under 5,000 producers in 1953 and 5,557 producers in

1954 who sold gas in interstate commerce for resale.

The Price of Natural Gas�Wellhead, City-Gate, and Consumer Prices

The advocates of the Harris-Fulbright Bill have charged that the

prices paid to the producers in the field form only a small fraction of the
final prices paid by consumers in the cities. In attempting to prove this

point, the representatives of the big producers, such as Dr. John Boat-

wright of Standard Oil and my good friends in the Senate who spon
sored the bill, stressed the comparison between field prices and residen
tial rates, particularly in the large northeastern cities, where the resi
dential rates per Mcf are very high.34 The conclusion which is attempted
to be drawn from all this is that we should disregard the prices which
the big producers receive in the field and concentrate our attention in
stead on the prices which the distributing companies charge to the house
holders at the far end of the gas lines.

Now at least two initial comments should be made about these price
comparisons. The first is that the average residential rate for the coun

try as a whole is much lower than these high eastern rates which have
been quoted.35 The second point is that if we take the commercial and
industrial prices as well as the residential into consideration, we will
find that the average price to all consumers is very much below the
residential average, and that field prices form a very considerable pro
portion of this composite average.
Let us take each of these points in turn, beginning with the increase

in the average field prices of natural gas for the last seventeen years.
The basic facts are that the average for 1955 was 10.7^ per Mcf or an
increase of 5.8^ over the 1938 price and 4.2$ over the 1950 price.36
Now let us examine the average price for all natural gas consumed

by residential users. This was 77.4^ per Mcf in 1953, and 80.6^ in
1954.37 These averages are very much lower than the specific high fig
ures for the big eastern cities which have been cited. But we should
also take into consideration the average prices paid by commercial and
industrial users which go to help make up the composite average. In

34 See testimony of John S. Boatwright, Hearings, supra note 17, at 209-13.
35 We may find that the difference in average rates per household are very much less

between cities.
36 19S5 Gas Facts, p. 27; supplemented for 19SS from U.S. Bureau of Mines, Dep't

of Interior, Information Service Release, P.N. 9164S, Jan. 2, 1956.
37 Computed from 1955 Gas Facts, Table 81, p. 102, and Table 102, p. 126.
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1953, the average commercial price was 59.2^ per Mcf and in 1954 it
was 61.9fL38 For industrial users, the average price was lower still. In

1953, it was 24.7^ per Mcf for "firm" gas and 21.0^ for "interruptible"
gas.39 The combined industrial average in 1953 was 22.8^ per Mcf.
Finally, if we take into account the prices paid by residential, com

mercial, and industrial users, we find that the weighted-average price
paid per Mcf of natural gas in 1954 was 44.4^, whereas the average field
price was 10.1^. This means that the field price of natural gas formed
23 per cent of the price obtained by the local distributors.
In 1954, the average price paid by the distributors to the pipelines

was 24.9(5 per Mcf.40 Since the average field price in that year was 10.1^,
this meant an average markup for long-distance transmission of 14.8(5
per Mcf. Since the weighted-average delivered retail price of natural gas
for all consumers in 1954 was 44.4(5 per Mcf, this meant that the
cost of the gas to the distributors was 56 per cent of the final price
and the local markup was 19.5(5 per Mcf, or 44 per cent. The oil and

gas people have tried to create the impression that the producer's share
of the consumer's final cost is only 10 per cent, 5 per cent, or 3 per cent.
Their method has been to cite isolated examples of very high residen
tial rates at places which are thousands of miles from the producers,
and in areas which have either just converted to gas or are using mixed

gas, or where, as in New York City, the distributing costs are high
owing to the bed rock through which gas mains must be laid. This, of
course, gives a distorted picture of the true situation, as it would if we
were to represent as normal the price at which gas is sold to industrial

interruptible users close to the wellhead where the producer gets perhaps
90 per cent of the ultimate cost. Thus, I again emphasize that the weight
ed average price to the ultimate consumers was 44.4(5 per Mcf, and, there
fore, that the producer's share is not 10 per cent or 3 per cent, but
rather 23 per cent.
There is another factor to be considered. Generally speaking, most

gas which is sold to industry by pipeline companies and distributors is

sold in competition with oil and coal. There are, however, some indus

trial uses of natural gas where it has superiority because of techno

logical reasons. However, with respect to gas which is sold for burning
under boilers, industrial sales as between the three principal fuels are

made on a highly competitive basis.
38 Ibid.
39 Computed from Gas Facts, 1953, Table 82, p. 110, and Table 105, p. 132.

40 Computed from 1955 Gas Facts, Table 97, p. 119. Therms converted to Mcf at

10 therms per Mcf, Table 108, p. 128.
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Increases in the cost of gas to distributing utilities presents the man

agement with the choice of losing industrial business or passing the en

tire increase on to the residential and commercial users. Competition
with other fuels is such that none or only a small portion of the in

crease can be passed on to industrial users, particularly for boiler-fuel
sales on an interruptible basis. If we take an example where one-half
of the sales of a distributing utility are sales to industry and its cost

of gas increases by 10^ per Mcf, the entire cost increase would be

passed on to residential and commercial users, if the industrial business
were to be retained.

If the industrial business is lost, its share of fixed charges and over

head expenses must be assigned against the residential and commercial
customers. Thus, the cost of serving those two classes of customers

would rise substantially more than the increased cost of gas at the city
gate. If the load factor of the distributor decreases, this reduces the
load factor of the pipeline company with the result that its unit cost of

transporting the gas increases.

These facts, therefore, present a very different and more balanced

picture from that which the advocates of nonregulation have painted.
The facts justify a very close scrutiny of producer prices and their

regulation along with transporting and distribution charges. Higher
prices exacted by the producers in the field will have to be passed on to

the pipeline companies, and they in turn will have to pass them on

to the distributing companies, and they to the consumers at the end of
the line, or to change the metaphor, at the bottom of the pyramid. The
21 million householders and the consumers of the industrial products
which have used gas will ultimately bear the heavy burden.

IV

Consumer Not Protected By Competition

The Factors Limiting Competition
Competition in the natural-gas industry is limited in all three sectors

of the industry�distribution, transmission, and production. It is limited
in the distribution sector because the customer has but one place to buy
his gas, namely, the local gas utility. It is limited because, once he in
vests several hundreds of dollars in gas appliances, he has no effective
alternative to gas for his stove, refrigerator, clothes dryer, or furnace
unless he junks his appliances and his furnace at great cost. The house
holder is, in this sense, a captive customer.
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It is also true that the distributing company is tied to the customers.
For, once the distributive gas mains have been laid at current expense
exceeding $500 per customer, they cannot be moved or changed except
at prohibitive expense on the part of the gas utility. It is impossible for
there to be two local gas companies competing for business in the same

town. This makes gas very different from coal or oil. That is why the
local production and distribution of gas was early recognized as a public
utility and why rates to the customers were fixed by public regulation
rather than entrusted to nonexistent competition.
But competition is also limited, or even absent, from the transmis

sion sector of the industry, because of the huge, high-fixed-cost invest
ments in pipelines, because of the fact that once laid the lines cannot
be shifted and changed about at will, and because pipeline companies
must procure a fifteen- to twenty-year supply of gas which can be
procured only from one of the few large producers who have such long-
term supplies available. There is, of course, competition between and
among pipelines for a supply of natural gas. But the existence of ex

pensive pipelines which dominate particular areas limits competition and
promotes the natural monopoly which characterizes the industry.
Therefore, regulation of sales for resale in interstate commerce is es

sential because of the absence of competition in the distribution and
transmission sectors of the industry. In addition, however, relative ab
sence of competition at the producing end of the industry makes con

tinued regulation of utmost importance, if the consumer is to be pro
tected against unconscionable increases. It is only the most unrecon

structed producers or their representatives who continue to argue that
there is competition in the transmission and distribution sectors of the
business. Their main case is that competition between and among pro
ducers will protect the consumer against huge price increases.
I shall show in this section that the competition among producers is

virtually as limited as it is in the transmission and distribution sectors

of this industry, and shall deal, in the main, only with the conditions
which limit competition among producers of natural gas for sale in inter
state commerce.

In the first place, the sales for resale of natural gas in interstate
commerce are dominated by a very few large producers. In 1954 over

one-half the sales were made by 23 producers. A total of 35 producers
accounted for over 70 per cent of the sales, and 197 producers, or less

than 4 per cent of their number, sold 90 per cent of the natural gas in

interstate commerce in that year. Out of a total sale in 1954 of 4,685,-
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933,511 Mcf by independent producers of natural gas to natural-gas
companies reporting to the FPC, 4,376,373,631 Mcf were sold by these
197 producers.41
Therefore, competition is limited by the very small number of pro

ducers who dominate the sales for resale of natural gas in interstate
commerce. When the big companies come before us to argue that there
is adequate competition at the production end of the industry because
of some 8,000 independent producers who compete rigorously between
and among each other, neither their figures nor their facts approach the
true state of affairs in the industry.
Competition is also limited because these producers are in almost

every case among the biggest and most profitable of American corpora
tions. Ten of the 35 producers who sell over 70 per cent of the pro
duction are among the first twenty most profitable American corpora
tions. Of the ten largest American industrial corporations, six are

so-called independent producers of natural gas. Their names are house
hold terms�Standard Oil of New Jersey, Standard Oil of Indiana, Stand
ard Oil of California, Socony Vacuum, The Texas Company, Gulf Oil
Company, Phillips Petroleum, and others.42
Of course, bigness alone does not necessarily imply monopoly, and it

is not the fact of bigness alone which calls for the continued regulation
of sales for resale of natural gas in interstate commerce. Nevertheless,
the size, profits, assets, and sales of these few corporations are of such
magnitude that the companies dominate the market. Only such com-*

panies can supply the huge quantities of natural gas which buyers must
have for purposes of long-term continued supplies. Thus, their size
alone gives them a dominating and almost unchallengeable position in
the industry, and this limits competition.
Apart from their effect in diminishing competition, a major point con

cerning them is that the $600 to $900 million increase in gas rates
which will come about in the absence of regulation, and the $12.5 to
$30 billion windfall in the increased value of gas reserves, will go in
great part to these companies which are already among the biggest
and most profitable companies in America and, for that matter, in the
world.
In addition, these same producers and a few pipeline companies domi

nate the production of gas in the two major producing fields in America
41 From an FPC study made at the request of my office.
42 "Fortune Directory of the 500 Largest U.S. Industrial Corporations," Fortune,

July 1955, Supplement.
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�the Panhandle and Hugoton fields. These few companies account for
90 per cent of the production in these fields which contain 20 per cent
of the nation's gas reserves. One sees in the production in these fields
the same concentration and domination by a few companies that one

sees in the production end of the industry in general.43 The reserves in
these fields are already committed to existing markets and are under
long-term contracts. Thus, it is impossible for new companies or exist
ing pipelines to bargain for or obtain new gas supplies in these fields

except by bidding up prices to the big producers to uncalled-for levels.
To this extent, also, competition is now limited.
What is true of the ownership of gas reserves in the Panhandle-Hugo-

ton fields is also largely true of the ownership of the bulk of gas reserves

in the country. Also of major importance is the fact that 30 nontrans-

porting producers and 16 utility companies together own 61 per cent

of the nation's estimated proven gas reserves. And this percentage is

actually higher because a number of the large transporting producers
have not published their current reserve ownership figures and, if such
information were available, the figures of 61 per cent would be increased
to 70 or 75 per cent.44 Most of these reserves are already committed. In

addition, when new reserves are found they are committed very quickly.
Therefore, very little of the potential supply of natural gas is uncom

mitted at a time when demand is increasing at an exceedingly fast rate.
This means that a company wishing to acquire a supply of gas which is

adequate for a 20-year period (perhaps two trillion cubic feet), which
it must do if it is both to justify the huge financial investment required
in laying pipelines and other facilities and to satisfy the FPC that it
has adequate reserves, which it must do to obtain a certificate of con
venience and necessity, must "blast" itself into the market by offering
prices higher than existing ones. This, of course, bids up prices as a

whole and puts the few large producers who have such huge quantities of
reserves in a position to ask and get whatever price the traffic will bear.
The pipeline companies have the choice of either paying these high
prices or not doing business. Given these alternatives and in the absence
of regulation, they will pay 17 cents, 20 cents, or even higher prices
per Mcf for gas. The price which the pipeline companies pay must

be passed on to the consumer. Not only is there this inducement to bid

43 This can be seen from a study of the recent proration orders of Texas Railroad

Commission, Oklahoma State Corporation Commission, Kansas State Corporation Com

mission.
44 Hearings, supra note 17, at 23.
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up prices rather than not do business, but, as many of them own pro

ducing subsidiaries, they have a positive inducement to bid up the

prices, for then their own companies will gain huge profits. The pipe
line itself will not have to shoulder these added costs. They, too, can be

passed on to the consumer and the companies can pocket the profits for

themselves. Thus, even so-called arm's-length bargaining between pipe
line companies and producers does not protect the consumers, for the

pipeline has no real incentive to pay low prices. It finds it necessary,
and in some cases convenient, to pay all the traffic will bear.
Because of these plain facts, the production, transmission, and dis

tribution of natural gas is unlike the coal, auto, cheese, milk, or brew
ing industries to which the big gas producers try to compare the

natural-gas industry. In those cases, there are alternative producers
and distributors whom the consumers can play off against each other
and in dealing with whom they can utilize alternative systems of dis
tribution such as railroads, trucks, barges, etc., and different competi
tors within each. But once gas mains and pipelines are laid, and once

gas is committed, there is no practical alternative product or seller or
means of distribution to which the consumer may turn. The consumer

buys his gas from one place�the local gas utility. The utility must buy
from a pipeline and the pipeline from price-setting producers. This is
the fundamental condition by which this industry differs from the in
dustries to which the big gas producers have misleadingly compared it.
Thus, competition in the gas field is really between and among buyers

seeking adequate supplies. In the words of Dr. Boatwright, of Standard
Oil:
The new pipeline seeking to commit reserves will go and offer a higher price than
the present buyer and hope in that manner to get the reserves committed to his line.
Then the old buyer will find it necessary to meet that offer, or he will lose the new

sources that are being developed by some of his present suppliers. He doesn't lose
that which is committed, he loses the new supplies being developed.45
In addition to the limited supplies and the domination of these sup

plies by a few producers, which brings about a seller's market and a

monopoly position, supplies are artificially limited for "conservation"
purposes by "proration" and "ratable-take" regulations imposed by state
conservation commissions. "Allowable" production is limited to market
demand. Additional gas may be purchased only by bidding for the
"excess" allowables.46 There is, therefore, intensive bidding for an arti-

45 Hearings, supra note 17, at ISO.
46 The proration orders work in this fashion: If a pipeline company has an estimated
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ficially limited supply of "excess" allowables. This has the effect of
sending prices to an even higher price than the already dominant posi
tion of the large producers brings about.
Thus, the competitive factors ordinarily found in open-market trad

ing of commodities is limited even further by "ratable-take" and "pro
ration" regulations which are made, ostensibly for conservation purposes.
In this set of circumstances it seems somewhat fantastic for the big
gas producers to argue, on the one hand, that proration is necessary for
conservation purposes, and on the other hand that the market should
be completely free and that the principles of free enterprise should be
followed. This is, of course, a demonstrably conflicting argument, and
yet the big companies do argue it both ways, depending on circum
stances. Of course there is not a free market when every producer is
is told what his yearly production must be, although this may be neces

sary and justified on grounds of conservation. But where the big pro
ducers have a whip hand, as in sales of natural gas for resale, they argue
for an unregulated market.
In some states, Oklahoma and Kansas in particular, state conservation

commissions have established "minimum wellhead prices." These prices,
of course, limit competition, for they prevent pipeline companies from

buying gas at prices below these minimums. In Oklahoma, an 11 cent
minimum price per Mcf was established effective January 1, 1954. This

price, of course, was above the average price of 10.1 cents per Mcf for
natural gas in that year, so that in Oklahoma, a price above the aver

age price became the minimum price because of these arrangements.
Following a recent Supreme Court decision,47 these state minimums

no longer apply to sales for resale in interstate commerce for those sales
are clearly under the jurisdiction of the Federal Power Commission.
In all probability, if the Fulbright Bill had been passed, the states could
have re-es'tablished these minimums. As in the past, they would hinder,
impede, and limit competition in this industry.48
monthly market demand of 500,000 Mcf and the producers in the field with whom it has

contracts have an allowed production of only 400,000 Mcf, the pipeline buyer must pur

chase an additional 100,000 Mcf from other producers or from other buyers who have

allowables in excess of their market demand. Under these circumstances, the pipeline
company can only accept the terms dictated by the producers with the "excess allow

ables."
47 Natural Gas Pipeline Co. v. Panoma Corp., 349 VS. 44 (1955).
48 It is true that the Supreme Court decisions in Public Util. Comm'n v. Attleboro

Steam and Elec. Co., 273 U.S. 83 (1927), and in Missouri v. Kansas Natural Gas Co.,
265 U.S. 298 (1924), would indicate that the states could not set wellhead prices for gas
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Finally, the system which limits competition, increases field prices,
and thus creates an artificially high price structure in the producing
sector of this industry, is crowned by an almost universal inclusion of

escalation clauses in contracts. We will examine these clauses in detail
in a later section.

Therefore, competition in the field is limited by the domination of

supply and reserves by a very few companies; by the tremendous costs

of pipelines and pipeline systems; by the need pipelines have for huge
long-term supplies which only the dominant producers can provide; by
the seller's market; by the fact that pipeline buyers can pass high
prices on to the consumer and by the fact that, in some cases, they own

production companies which profit from higher prices; by the limit
on supply imposed by "ratable-take" and "proration" regulations and by
the intense bidding which is then brought about for the limited supply
of "excess" allowables; and by state minimum wellhead prices.
But not only do these factors increase prices and limit supply, but

the system of escalation clauses, renegotiation clauses, and most-favored-
nation clauses makes these artificially high prices the new dominant or

average prices. Thus, escalation clauses create a constant "spiraling" of
prices in which the previous high price becomes the new dominant price.
To put it another way, the marginal or most recent and highest price
becomes the average price.
For all these reasons, competition in the purchase and sale of gas in

the field is really no protection for the consumer. As the consumer is
the captive customer of the industry, he will get it in the neck if the
FPC is denied jurisdiction over the sales for resale of natural gas in inter
state commerce.

Present Incentives For Producers Are Adequate
I now wish to submit evidence that there are ample incentives and

ample rewards for exploration in the gas industry so that no claim can

be made by the big companies that legislation is needed to increase them.
The argument made by the producers that the Phillips decision was re

sponsible for the sharp drop for 1954 in estimated net reserves is utterly
entering interstate commerce. However, the Court's handling of the recent cases, Natural
Gas Pipeline Co. v. Panoma Corp., supra note 47, and Cities Serv. Gas Co. v. Peerless
Oil & Gas Co., 340 U.S. 179 (1950), indicates that had it not been for the many pro
visions of the Natural Gas Act which are now under attack, these state laws might have
been upheld. This is true because under the Natural Gas Act Congress pre-empted the
field. With its repeal, or substantial modification, the state would probably have juris
diction.
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fallacious. They point to the fact that in 1953 the net reserve increase
was 11.7 trillion cu. ft. and it dropped to .3 trillion cu. ft. in 1954. How
ever, these figures are arrived at through a computation of extensions
and revisions of known gas reserves plus new discoveries less the total
production. The extensions and revisions for 1953 were 13.4 trillion
cu. ft., whereas for 1954 they were 4.6 trillion cu. ft. Thus the drop in
net reserves for 1954 was caused by the drop in extensions and revisions
of known oil reserves. The Phillips decision could have had no effect on
known oil reserves. Any possible effect would have shown up, rather,
in the figures for new discoveries; yet, the figures of 5 trillion cu. ft.
for 1954 and 5.7 trillion cu. ft. for 1955 (the first full year after Phillips)
are well above the average for new discoveries. Moreover, the exten
sions and revisions of known gas reserves could, without any effective
means of detection, be easily manipulated by the producers, who are

free to release any figures they choose.

Strangely enough, it was only after the Harris-Fulbright Bill was

vetoed that the gas industry released figures which showed that gas dis
coveries had not fallen off in 1955 and that previous estimates of gas
reserves were far too low.49
A very important point, in discussing the incentives for the producers

is that the drilling for gas is largely incidental to drilling for oil. Very
few people drill for gas alone. Only where the presence of gas is well
known does any drilling for it take place. At this point, let me refer
to the testimony of General Ernest O. Thompson, Chairman of the
Texas Railway Commission, who, I think, those on the other side of
this matter will most readily admit is a very knowledgeable man, indeed,
concerning the oil and gas industry.
When General Thompson testified before the Senate Interstate and

and Foreign Commerce Committee on the Harris-Fulbright Bill he

had this to say:
Much of the gas that is used in this country has been found as an incident to the

search for oil, and also large quantities of the gas that go into pipelines were pro

duced with and as an incident to the production of oil.50

And on page 54 of the hearings, he is quoted as saying:
I was talking about finding new oil. I say later in here that gas comes from the

oil from some wells. A large part of the gas comes incident to oil production.

49 1955 Gas Facts, Table 5, p. 13; Gas Age, Apr. 5, 1956, p. 26.

50 Hearings, supra note 17, at 52.
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And on the same page he says:
But as far as drilling for gas is concerned, hardly anybody drills for gas. They
get gas accidentally when they are looking for oil.

And later on page 62 he repeats these statements:

I have not seen anybody going out and looking for gas on purpose. ... As I said
in the beginning, nearly all of the gas has been discovered looking for oil. About
the only place I know of where they actually drill for gas is up in Pennsylvania,
where they got it.

So far as I know there is no one who denies General Thompson's state
ments on this matter. I certainly do not deny that the finding of gas is
merely incidental to the search for oil.
The point becomes, then, are there adequate incentives in existing

circumstances for people to drill for oil? From the figures we have for
recent years, it is clear that the number of wells drilled and the amounts
expended in the search for oil, have certainly not diminished. Admit
tedly, there are risks in the business. But from the assets, sales, and
profits of the big oil companies, it is clear that they do not need any
further incentives to take risks in this business. They are in a better
position than any other single industry in America. The big oil pro
ducers are also the big gas producers, and ten of the biggest ones are

among the twenty biggest American corporations.
Now, an additional incentive to drill for oil, incidentally for gas, is

the big depletion allowance which drilling companies receive. It is now
27y2 per cent of gross income or not to exceed one-half of net income
for the property, or it can be figured on a cost-depletion basis if that
gives a higher figure.51
Now, I do not propose to argue at this time the merits of the deple

tion allowance. It is not at issue in this Symposium. It is not unfair to
point out, however, that the effect of the depletion allowance is to com

pensate oil producers in a very handsome way for the risks involved in
drilling for oil and, incidentally, for gas.
In addition to the depletion allowance, the depreciation of other assets

and "intangible drilling and development costs" are legitimate expenses
which may be deducted before taxes. Of course, interest payments are

51 See 102 Cong. Rec. 905-11 (daily ed. Jan. 23, 1956), for an analysis of inc
taxes paid by 27 producing companies for 1945-54. As an example of the incentive
plied by this depletion allowance, one major company received a tax rebate o
$12 million net income; another corporation paid only $404 tax on a $4.4 million
income, and this at a time when the corporate income tax is at 52%.
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a deductible cost for oil and gas producers as they are for other com

panies.
Therefore, I think it is fair to say that these companies already have

tremendous inducements and incentives to drill for gas and oil. They do
not need any additional incentive, such as the vetoed bill would have
given. They do not need increased income of from $600 to $900 million
a year by way of increased prices at the wellhead, and they most cer
tainly do not deserve from $12.5 billion to $30 billion in windfall profits
for the increased value of their reserves which would have followed if
the Harris-Fulbright Bill had become law.

Threats of Withholding Gas From Interstate Markets Now Shopworn
I listened to and read many arguments that producers of natural gas

would seek intrastate markets and would refuse to sell their gas in inter
state commerce if the Fulbright Bill did not become law. I do not ex

pect that the threats that consumers of natural gas in the nonproducing
states will be deprived of natural gas will be carried out any more than
were the threats made when the Moore-Rizley and Kerr Bills were

under consideration.
Statements were freely made by producers and proponents of similar

legislation in the 80th and 81st Congresses that not another foot of
natural gas would be sold in interstate commerce unless those bills were

passed. But the producers each year continued to make such sales and
have been making more and more sales ever since.52 In fact, neither
the number of producers selling in interstate commerce nor the volume
of gas sold has declined in the slightest since the Phillips decision. So we

see that the theatened sit-down strike by gas producers has never de

veloped, despite repeated alarms and excursions. Economic factors have
driven and will drive ample gas to its most stable and profitable long-
run market, and that is the interstate market.
Last year was a peak year for new drilling, and, as has always been

the case, more gas was sold in interstate commerce.53 That the producer
will not withhold gas from the interstate market can be shown logically.

52 This is demonstrated clearly by the FPC Press Release, R.N. 8266, G-4059, Jan. 6,
1956, indicating that since the Phillips decision on June 7, 1954, producers had filed rate

schedules of 1,097 new sales to the interstate pipeline companies. Furthermore, the Com

mission is issuing certificates of convenience and necessity every week to producers to

make interstate sales, and 1,276 applications covering new service since June 7, 1954, have

been filed.
53 Testimony of the then Secretary of the Interior, Douglas McKay, Hearings Before

the Joint Committee on the Economic Report, 84th Cong., 2d Sess. 547, 549 (1956).
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First, the market for the major uses of intrastate gas has not expanded
but, in fact, has declined in recent years. The major uses such as re-

pressuring, use in the field, and intrastate sales for industrial purposes
showed an absolute decline from 1953 to 1954, the latest year for which

figures are available. Second, since only 18 per cent of the sales by utili
ties were in intrastate commerce, the intrastate demand would neces

sarily have to be increased several times if the threat to withhold from
interstate commerce were to be made good. But, new industry could
be attracted to a producing state only if the price of gas within the state

were less than in interstate commerce. No big user is going to move

from New York to Texas to pay a higher price for gas. Consequently,
producers could expand this intrastate market only by selling for less
than the interstate price set by FPC. Third, the answer to the pro
ducers' argument that they would simply not produce gas for interstate

sales, whether they enlarge their intrastate sales or not, is implicit in
the fact that producers have made handsome profits in interstate sales.
The industry estimates that even their consolidated companies average
close to 15 per cent profits. A great many producers earn much more

than that. Is it logical that producers now making 15 per cent or more
will cease to sell in interstate commerce and just go out of business, or
dump or flare their gas, rather than sell it in interstate commerce at what
can only be described as an excellent profit?

V
Effect of Field-Price Advances, Past and Future

Commencing in 1949, natural-gas pipeline companies began to file
applications with the Federal Power Commission for substantial in
creases in their resale rates. There appear to have been three major
causes for these increases: 1) increased cost of labor, materials, and
taxes; 2) increased costs incident to adding system capacity which was

more costly per unit than existing capacity; and 3) increased costs due
to the higher prices paid for the purchase of natural gas in the field
from nonpipeline producers. The greatest of these were the increases in
the cost of gas purchased from such producers.54 In addition, during
the past two or three years applications for rate increases have been

54 Commissioner Nelson Lee Smith, during a panel discussion at the Practising Law
Institute on June 7, 1954, presented data from a study of 20 major natural-gas com

panies which showed that in the period 1948 to 1953, inclusive, the average increase in
purchased gas costs was 4.52tf per Mcf, which represented 84% of the average increase in
wholesale revenues secured by these 20 companies during the same period.
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based on claims of pipeline companies for the market value (instead
of the cost, plus a fair return) of the gas they themselves produce from
owned or subsidiary-owned reserves. The result has been a great in
crease in the unit cost of gas to interstate pipeline companies. Among
the seventeen companies which in 1954 purchased approximately 88 per
cent of the total volume purchased by all interstate pipeline companies
from nonaffiliated producers, the percentage increases range from 20.87
per cent in the case of Texas-Illinois Natural Gas Company to
274.15 per cent for El Paso Natural Gas Company. In 1946 the
weighted-average cost of gas to these companies was 4.328 cents per Mcf.
Based upon the most recent available data, which primarily applies to

the year 1954, the weighted-average cost is 10.363 cents per Mcf�an

increase of 6.035 cents or 139.44 per cent.55
The almost universal inclusion in gas-purchase contracts of "favored-

nation," "renegotiation," and other escalation clauses presents a clear
example of the domination and control by producers over the sale of

gas in the producing fields.56 These clauses, which did not become
prevalent until about 1947, place onerous burdens upon pipeline com

panies and effectively limit and impede competition among buyers and
sellers. The escalation clauses are of several different types,57 but all

55 Facts prepared from FPC data supplied my office.
56 Of 215 new long-term contracts, only two of them, or 1%, had no escalation of any

kind; 59 contracts, or 27%, had step-escalation clauses but did not contain most-favored-
nation clauses, although some of them included other types of escalation clauses which in

practice have the same result as most-favored-nation clauses. Two contracts, or 1%, had
most-favored-nation clauses as the only type of escalation which could be determined
from the terms of the contract. However, and this is the important point, 152 contracts,
or 71% of their number, contained both step-escalation and most-favored-nation clauses.

Of 1250 long-term contracts for 1954 and the first six months of 1955, only 5 con

tracts, or 4/10 of 1%, had no type of escalation clause. Eighteen of the 1250

contracts, or just over 1%, contained most-favored-nation clauses only. Four hundred

and fifty-seven, or about 1/3, contained other types of escalation clauses only, most of

which were step-escalation clauses. However, 75, or 1/6 of the 457, had price redeter

mination clauses whose effect is the same as most-favored-nation clauses, which "trigger''
up the price of gas. But the majority of these contracts, or 770 of 1250 contracts, or

62% of their number, had both favored-nation and other escalation provisions.
57 The "two-party favored-nation clause" provides that, if the pipeline company buy

ing gas from producer "A" in a field, area, or Texas Railroad Commission district con

tracts to buy gas from "B" in the same field, area, or district at a price higher than it

is already paying producer "A", it must then thereafter pay producer "A" the same

price it agrees to pay producer "B". Under a "third-party favored-nation clause," the

pipeline buyer agrees to pay its suppliers within a certain field, area, or Texas Railroad

Commission district, the highest price paid by any other buyer to producers in the same
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of them are designed to jack up the price of gas in the producing fields.

They are "one-way street" clauses.
The question has been asked why are these pipeline companies willing

to sign these gas-purchase contracts which contain the "favored-nation"
clauses and the other clauses which in a large measure are responsible
for the drastic increases in the field cost of gas. I think the answer is

quite clear. They can not do otherwise if they are to obtain a supply
of gas. The producers hold the whip hand in the bargaining. They
play the fiddle and the pipeline companies are forced to dance to the
tune.58 Once a pipeline company agrees to the higher price with one

producer, there can be no real negotiation as to any lesser initial price
with other producers, since they insist on the inclusion in these new gas-

purchase contracts of the second- or third-party "favored-nation"
clauses. Regulation is the only sensible answer. As Benjamin Franklin
wrote in Poor Richard's Almanac, "Necessity never made a good bar

gain."
Before passing to my next subject, let me point out that one of the

most significant facts revealed by the statistics furnished by the FPC
as to rate increases filed by interstate pipeline companies is that, between
January 1, 1955, and December 1, 1955, natural-gas pipeline companies
filed field-rate increases which aggregated only $19,735,400. This
amount represents a substantial reduction in the annual rate of increases
filed during the years 1951 through 1954, which ran at the rate of

$100 million or more per year.
I believe that it is rather obvious that the slowdown in the filing of

requested rate increases by the pipeline companies has been due to the

field, area, or district. The "renegotiation," "redetermination," or "better-market" clause
generally provides that at stated intervals�two, three, four, or five years�there shall
be a renegotiation or redetermination of the contract price based upon the current prices
then being paid in the field. If the buyer and seller cannot agree, then the price is fixed
by arbitration. However, the arbitrators are bound to take the average of the two or

three highest prices being paid by pipeline companies in the field, area, or Railroad Com
mission district as the basis of the renegotiated price.

58 See testimony of J. C. Hamilton, Vice-President and Director of Arkansas Louisiana
Gas Company, before the FPC on May 11, 1954, with respect to the various contracts
his company had entered into with producers, which contained "favored-nation" clauses:
"Generally speaking, the reason those favored-nation clauses were included in the con

tract was because we could not get the gas without them. In other words, in addition
to the sliding scale of prices that is in most of those contracts, the producer requires you
to undertake in the contracts that if you pay prices higher than contained in the contract
at some future time, then you will pay him the higher prices in lieu of the prices car

ried in the contracts."
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Phillips decision and its authorization of regulation by the Federal
Power Commission of gas producers. Thus, it is reasonable to conclude
that regulation of producers as thus far exercised by the Commission
has had a pronounced effect upon the rate increases filed by producers
and pipeline companies.
It will be recalled that Congress passed the Natural Gas Act because

it was convinced that existing natural-gas rates were excessive and that
gas consumers were entitled to relief. Thus, in the period from 1940
to 1945, the average revenue per therm of natural gas sold by all gas
utilities in the United States for consumption decreased from 3.2627^ to
3.0178^, or in terms of Mcf, approximately 2.58^. The decline in resi
dential gas costs continued through the year 1948. In 1949, the rise in
cost to the consumers commenced. The average unit cost for residential
service has increased approximately 17.6^ per Mcf in the period 1945-
1954.59 Increases in the average rates for commercial and industrial
service during the same period were approximately 2.3^ per Mcf and
7.2?5 per Mcf respectively.60 The larger increases in the average cost of
natural gas to residential and commercial consumers illustrates the fact,
which I brought out earlier in more detail, that increases in the field
cost of gas have a pyramiding effect upon the residential and commer

cial users. The distribution companies are unable to pass on to the in
dustrial customers their proportionate share of such increased cost of

gas, since to do so would result in the loss of that business to coal or oil.

Field Prices Will Continue To Increase Unless Restrained by Regulation
The proponents of the Harris-Fulbright Bill denied that the big pro

ducers are claiming appreciably higher field prices, or that passage of
the bill would put consumers in any danger of big increases in their bills.
The plain facts refute this. For, on the basis of claims submitted by
producers before the FPC and statements made by producers before the
FPC and statements made by producers and officials of producing states,
it is evident that field prices of natural gas will continue their climb to

higher and higher levels unless restrained by effective regulation under
the Natural Gas Act.
I have previously pointed to the absence of effective competition in

59 Whereas the cost of natural gas in 194S was 2.8^ per Mcf and the cost of electricity
was, 3.5tf per K.W.H., the 1954 cost of gas was 8.06tf per Mcf and the cost of electricity
was 2.797. The rates for electricity have decreased 20%, while the rates for gas have

increased 28%. Compiled from 1955 Gas Facts, Table 81, p. 102, Table 102, p. 126, and

Statistics of Electric Utilities, p. 31 (1953).
60 Compiled from 1955 Gas Facts, Table 80, p. 101, Table 103, p. 126.
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the gas fields and to the concentration of production and gas-reserve

ownership within the hands of a relatively small group of major oil com
panies, large gas producers, and pipeline companies. There is every in

dication that the demand for natural gas is exceeding supply and that
field prices are moving up under pressure of new contracts and escalation
clauses. These increases have occurred in the absence of federal control
because of the inexcusable refusal of the FPC to take jurisdiction.
What basis is there to assume that the cost of gas in the field will

not continue to spiral upwards if the sales of independent producers
are not regulated? The legislation which was proposed would not have
served to prevent price increases. The key provisions of the bill make
it mandatory for the FPC to allow producers the current market price.
That is what they have been receiving without regulation in the past,
and that is what they will continue to seek in the future. And what has
happened to field prices shows that, without regulation, the market price
will continue to climb.
The producers make no bones about their desire and intention to

seek higher prices. They feel that they are entitled to charge for natural
gas all that the traffic will bear. That is the basic reason why they have
included favored-nation, renegotiation and other types of escalation
clauses in their gas-purchase contracts. They know that natural gas is
in short supply in relation to demand and that short supply will bring
about constantly higher prices. These contract provisions will enable
producers who have sold and who are now selling their gas to reap the
benefits of future price increases.
Let us cite a few examples of the producers' attitude. This was made

very clear in testimony before the FPC. Mr. Howard B. Shelton, Vice-
President and General Manager of Sohio Petroleum Production Com
pany, testified on September 15, 1955, that his company had never en

tered into a twenty-year contract without a favored-nation provision
and would not dispense with such provisions unless he could make a

contract commencing at a sales price of twenty-five cents per Mcf with
escalation of two to five cents each year or five years so that during
the last five-year period of the contract, the company would be selling
its gas at thirty-five to forty-five cents per Mcf. Mr. Shelton testified
that if he could not get this price, which ultimately in the last five-year
term of the contract would amount to a forty-five cent price, then he
would insist upon some renegotiation provisions or favored-nation pro
visions in the gas-sales contract.61

61 The following colloquy will serve to demonstrate Mr. Shelton's attitude toward higher
gas prices in the future:
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Some producers who are before the FPC seeking rate increases in cur

rent proceedings are maintaining that their gas should be valued in the
field on an equivalent heating basis with crude oil, or upon the basis of
the current prices of heating oils in the market areas, less the trans

portation cost of gas from the field to market. The junior Senator from
Louisiana (Mr. Long) made this same argument on the floor of the
Senate during the debate on the Harris-Fulbright Bill.
Thus, in a rate proceeding involving Sun Oil Company, evidence was

produced by witnesses for the company showing that in the Egan field
in south Louisiana, crude oil was selling for $2.97 a barrel and that on
an equivalent heating-value basis, the gas which Sun Oil Company pro
duced in the Egan field and sold to the Transcontinental Gas Pipe Line

Corporation was worth 53y2 cents per Mcf. Sun Oil Company is not

requesting the Federal Power Commission to allow it 53 y2 cents per
Mcf. But it is asking the Commission for a rate of 17 cents per Mcf,
which is an increase of 7.2 cents above the present contract rate of
9.8 cents. A somewhat more modest claim for higher field prices was

made by Mr. Thomas D. Bailey of Oklahoma City, Oklahoma, a pro
ducer of gas and oil, who recommended that the FPC should adopt the
competitive-fuel-price method in fixing rates of gas producers. Mr.

Bailey was quite candid in stating:
Of course, this would necessitate the increasing of present field prices to 25.0 cents
or more per million B.t.u.'s (approximately 1,000 cubic feet), at the present time,
which amounts to almost tripling present average price received at the wellhead for
natural gas produced in the United States.62

Statements like this make the intent of the producers quite clear. The
evidence which is presented by producers to the FPC in support of rate
increases and the arguments of the proponents of the vetoed bill provide
a clear indication of the intention of the big gas producers to seek higher
and higher prices for natural gas.

Effect of "Trigger" Contracts

As pointed out earlier, the wellhead price of natural gas increased by
140 per cent between 1946 and 1954. These increases in the average

Q. . . . [I]f you found the fellow was under the gun, so to speak, for a gas supply,
and you had that gas supply, and he was trying to buy it from you and you, knowing
that, you would take as much advantage of that as you could.

A. I would.
E. J. Hudson, FPC No. G-8488, in G-433S et al., p. 539 (19SS).

�2 Letter of Thomas D. Bailey, Dec. IS, 19S4, filed comment, FPC No. R-142. (Emphasis
added.)
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price of gas since 1946 have come about because new contracts are at

very much higher prices than the old ones. They have come about, also,
because old contracts have been renegotiated or otherwise "escalated"

upwards. The steepest increases have occurred recently when the most-

favored-nation clauses and renegotiation clauses have been operating.
Of some 247 contracts submitted to the FPC by pipeline companies in

1953, 71 per cent had most-favored-nation clauses. In some 1,600 addi

tional contracts submitted in 1954 and the first half of 1955, 69 per cent

had most-favored-nation clauses. For the contracts of some individual

pipeline companies, the percentage with these clauses is even higher.
In addition, renegotiation clauses in these and other contracts made in

the last four to five years are almost universal. Renegotiation is really the
same thing as the third-party most-favored-nation clauses. The new price
is usually based on the three or four highest prices in the field or area.

The fact that annual prices in 1955 were at 10.7 cents is of itself no

protection whatsoever against swift and fast escalation to unconsciona
ble prices. When I review the picture of what is happening in such
"market price" spiraling, I am amazed by the moderation of my own

prediction that a twenty-cent field-price average would result if the bill
were passed.
In light of the statements of the producers themselves, who state

that twenty cents, twenty-five cents, forty-five cents and even higher,
is a fair price for gas at the wellhead, in the light of almost universal
pressure of renegotiation and other forms of upward pressure on con

tract prices, and in the light of the facts revealed by the Sun Oil ex
hibits for the Louisiana field, twenty cents per Mcf cannot be far away.
Contracts like these are the ones to keep our eyes on. Here are the
predecessors of higher gas prices. Here are the Daniel Boone's of the
natural-gas industry, leading the way for the others who will soon follow.

VI
Analysis of Regulation

Regulation Is Essential for Consumer Protection
It is clearly recognized by the industry that unless consumers have

a substitute for a product or commodity and can readily turn to such
substitute when prices get too high, the prices which the consumer may
be forced to pay may be very high. The captive residential consumer
of natural gas has no effective means by which he can escape the in
cidence of unreasonable prices. He cannot turn to other fuels without
junking his expensive gas appliances. Moreover, in many sections of the
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country, the newer houses themselves and the chimneys are designed
primarily for the burning of natural gas.
Frankly, I found it shocking to read testimony in the hearings to the

effect that if the residential consumer does not like the price of gas,
he can turn to coal�that he has no right to demand just and reasonable
gas prices. The expressed philosophy simply means turning back the
clock. Let the monopolies�let the utilities charge what the traffic will
bear. If he does not like the cost of telephone service, or what he pays
for electric lights, the consumer can go back to writing letters and burn
ing candles. How can such a proposal be seriously advanced? It puts
one in mind of the remark made by Marie Antoinette, who, when she
was told at the outbreak of the French Revolution that the populace
lacked bread, replied, "Let them eat cake."
It is contended by champions of nonregulation that the consumer

is best protected by competition. They make much of the point that
prices of natural gas have not gone up along with competitive fuels or

with the general cost of living. They present statistical data and charts

showing that residential consumers have been receiving a great bargain
in natural gas.
The cost of natural gas to the residential consumer does not, of

course, show the same reaction to inflationary conditions as other fuels.
There is no reason gas prices should have risen as fast as the general
cost of living. Unit costs of gas should have decreased as consumption
increased. It is a well-known economic fact that as high, fixed costs of a

product are spread over more and more units, the cost per unit goes
down. We have seen this happen with electricity, but it has not hap
pened with natural gas. The argument that the unit gas prices have in
creased by less than the increase in the cost of living is really an im

portant admission by the proponents of this bill. Either the industry
is grossly inefficient, has excessive profits, or has loaded onto the con

sumer disproportionate costs at a time when unit costs have decreased
as the industry rapidly expanded.
Further evidence of the beneficial effect of regulation is shown by

comparing the costs allocated by the FPC to the industrial nonjurisdic-
tional business with the revenues which the companies receive from
such industrial business. In every pipeline-company rate case where
direct sales are made to industries, it is found that the revenues re

ceived from industrial sales are substantially in excess of the allocated
cost of service. For example, in the Panhandle case63 where the cost of

63 Panhandle Eastern Pipe Line Co., FPC No. G-1116 et al., Opinion No. 269, issued

April IS, 19S4.
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revenue figures applied to the year 1952, the opinion shows that the

average revenue received from industrial service was 28.09(5 per Mcf,
whereas the allocated cost including a return of 5^4 per cent was only
19.35(5. On the other hand, the allocated cost per Mcf to jurisdictional
business was 24.57(5 per Mcf. On that basis the Commission increased

Panhandle's rates to its jurisdictional customers to that level, which was

still 3.5(5 per Mcf below the unregulated industrial rate.
Is there any reason to doubt that the rates charged by the pipelines

to distributors for firm service would be substantially higher than

those charged industries for interruptible, second-priority service, if regu
lation were absent? This fact should dispel any doubt that the con

sumer is best protected by regulation. And higher prices charged by gas

producers on sales to pipelines would have to be passed on to the dis

tributors, and by them in turn to the consumers.

Nonregulation Means Huge Profits to Producers

Huge profits are at stake in any proposal to nullify effective natural-

gas regulation. If the gas producers succeed, it will cost consumers of
this country from $600 to $900 million annually. It will increase the
value of the known gas reserves of the nation by 12.5 billion to 30 bil
lion dollars. The industry's million-and-a-half-dollar-plus "educational

campaign" is a minute fraction of the annual "improvement" which will
be available to producers if they succeed in their objective.
The producers and proponents deny that such legislation will cost

the consumer several hundred million dollars annually. They say that
these figures are simply taken out of the air. They say that it will not
happen if they are freed from regulation. On the other hand, the evi
dence is clear that the producers seek and expect to secure higher prices
in the future. They are anticipating future field prices ranging all the
way up to 45 or 50 cents per thousand cubic feet. I have presented
evidence showing that current prices in contracts, now being entered
into in the Southwest, range up to more than 20 cents, with periodic
price step-ups beyond that which go as high as 28 cents and some at
30 cents per thousand cubic feet during the life of the contract. We
also know that these gas-purchase contracts are loaded with escalation
clauses of every conceivable variety. Would the proponents of non-

regulation dare assert that the price of gas is going to stabilize at the
present level if producers are freed from regulation? They know they
cannot make such a promise.
If we take the 1955 sales of 6 trillion cubic feet, and multiply it by
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5 cents per Mcf, the modest increase suggested several years ago by
General Thompson of the Texas Railroad Commission to which I re

ferred earlier, we obtain an annual increase in the cost of gas of
$300 million. If we multiply the 6 trillion cubic feet by 10 cents per
Mcf�which I have pointed out is the more likely figure�we obtain an

increase of $600 million per year. And if we multiply this $600-million-
a-year increase by the estimated 21 -year reserve supply, this means that
the producers would be the beneficiaries of a $12.6 billion windfall.
If the price of gas should rise as high as 35 cents per Mcf, the value of
these reserves would increase by more than $30 billion. Enforcement
of the Natural Gas Act is all that stands between the producers and
these unheard-of gains.

Regulation of Producers' Interstate Sales Under Present Law Is

Entirely Workable and Can Be Simplified
One of the grounds most strongly urged against permitting the FPC

to proceed under the present law with its regulation of natural-gas pro
ducers' sales for resale in interstate commerce is that such utility-type
regulation is so complex and difficult as to be unworkable, and is in

efficient, unfair, and subject to endless delays.
When we strip this argument of all of its scare-talk or threats about

"no incentives," and "no gas," and "can't do it," and look instead at

the actual experience of the FPC, we find that it can do it, because it
has done it�though on a more limited scale to be sure.

Moreover, any real desire to diminish and simplify the regulatory
burden and to give relief to the truly small, independent producers can

best be met by adoption of the exemption amendment which I am pro
posing. I refer to this latter point first.
On May 11, 1955, I introduced S. 1926 which was designed to exempt

from federal regulation, producers of natural gas whose sales in inter
state commerce for resale are less in the aggregate than two million Mcf
of natural gas per year. This proposal is based solely on the ground
that such regulation is not essential for the protection of the public in
terest. The exemption would also relieve the Commission and the small

producers of many burdens.
This proposed exemption of small producers does not in any way alter

my conviction that the large producers who dominate the interstatemarket
should continue to be subject to the jurisdiction of the Natural Gas Act.
While I believe it is feasible and possible for the FPC to regulate the
sales of the small producers, nevertheless, if the public interest may be
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adequately protected without their regulation, there is no justification
for subjecting them to unnecessary regulation, or for subjecting the tax

payers to the financial burden of nonessential regulation.
Let us examine the practical effect of this amendment. According to

information furnished by the FPC, to which I referred earlier, 5,557
producers sold natural gas to interstate pipeline companies in 1954.

Of these 5,557 producers, 5,360 of them sold less than two million Mcf
of natural gas in 1954, and in the aggregate their sales amounted to

only 10.48 per cent of the total volume of gas purchased by interstate

pipeline companies in the year 1954. Thus, if we would relieve these

5,360 producers from regulation under the Natural Gas Act, there
would be left subject to federal regulation only 197 producers. But
these are the producers who sold 89.52 per cent of the natural gas pur
chased by interstate pipeline companies in the year 1954.
I do not believe it is necessary to subject these 5,360 producers' sales

to regulation in order to provide adequate protection to the nation's 21
million natural-gas customers against monopoly prices. These small

producers do not control a large enough share of the supplies of natural

gas to affect materially the interstate movement of natural gas or the

price levels in the gas fields. I believe the elimination of these small

producers from regulation is a workable approach to the natural-gas
problem.
Nor is there any question about the legality or constitutionality of

this proposal. This is borne out by a memorandum dated June 3, 1949,
by the FPC Bureau of Law and also a report written to Honorable John
W. Heselton, member of Congress, on April 5, 1955, by the American
Law Division of the Legislative Reference Service of the Library of
Congress, relating to this particular question. Both of these legal
memoranda make it clear the Congress has power to classify businesses
subject to federal jurisdiction by size and to limit such regulation to
those of a certain size. There are many precedents for such classifica
tion, and the break-off point suggested in my amendment, 2 million
Mcf, is reasonable in the light of the objective of the law, which is con

sumer protection.
The Commission at the present time has classified by size natural-gas

companies and electric utilities for accounting requirements and for the
furnishing of reports to the Commission. Moreover, it has even pre
scribed a size classification for the so-called independent producers. Pro
ducers whose sales of natural gas subject to the jurisdiction of the FPC
amount in the aggregate to less than one million Mcf annually are per-
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mitted to use a simplified form of application for certificates of con

venience and necessity.
The volume-of-sales test, therefore, is one which the Commission has

itself applied for other purposes and cannot be as difficult as some per
sons seek to make out. Commissioner Draper, with his long experience,
has asserted that such an exemption of small producers (as in the com

panion Heselton Bill, H. R. 4924) "would accomplish relief to the small
producers far better than bills of the nature of S. 1853 and H. R.
4560."63
For all these reasons S. 1926 offers the best alternative for reducing

the regulatory job to its essential minimum, relieving the maximum
number of small producers' sales from regulation, and maintaining the
needed degree of protection for consumers.

Now I want to turn to the claims that regulation of nontransporting
producers' sales is not feasible; that the cost of regulation will be

"staggering" and benefits "negative." I cannot agree with these asser

tions. They are totally unsupported, and are in fact contradicted by
actual experience.
First of all, it should be noted that for sixteen years the FPC has

had subject to its jurisdiction and has regulated a large number of

natural-gas companies and pipelines which are engaged in the explora
tion, development, and production of natural gas in most of the same

areas and fields in which the nontransporting or so-called independent
producers conduct their operations. In addition, several natural-gas
companies have producing-company subsidiaries or affiliates. In short,
the Commission can do the job, because it has done the same thing on

a smaller scale.64 It is obvious that the FPC is understaffed at the pres
ent time. To do the effective job which is necessary in the public inter
est will require more funds.65 But this will be money well spent in the
national public interest.
Those who argue that it is impractical to regulate producers' well

head prices are faced with many other facts which effectively rebut their
claims. In the first place the Commission has, since the Phillips de

cision, inaugurated a program which regulates these very sales. Further

more, the FPC staff has demonstrated that it is possible to use cost

64 Hearings, supra note 17, at 1228.
65 At the end of 19S4, forty-four natural-gas companies subject to the jurisdiction of

the FPC reported the ownership of 29,239 gas wells. So far as can be ascertained, pro

ducing affiliates and subsidiaries owned 1,827 gas wells, making a grand total of 31,066
gas wells, or approximately 43% of the total number of gas wells in the United States.
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of production as a fair basis for rate-making.66 In addition, it seems

reasonable to assume that the assurance of a fair return, commensurate
with the added risk involved in this business, would encourage the pro
ducers to discover and market more gas.

VII
Conclusion

What facts and conclusions can we draw from this appraisal of the
natural-gas industry? In the first place we have seen that it consists
of a series of monopoly situations which, since they concern a basic
and necessary commodity, should be regulated all along the line. The
consumer must buy from the distributor, who is regulated by the states;
the distributor must buy from the pipeline operator, who is regulated
by the FPC; and finally the pipeline must buy from one or a few giant
producers, who are trying to avoid regulation.67 The concentration of

gas supply in the hands of a few producers, and the type of contract
and price upon which they are able to insist, are conclusive indications
of the control which they exert over that part of the industry.68
That the Congress and the courts have recognized this situation is

borne out by the Natural Gas Act itself, and by the clear progression
of cases under that act which led to the Phillips case. This unequivocal
decision put the producer where the nature of the industry demands he
be�under effective regulation.
The feasibility of such a program of regulation is demonstrated by

the fact that for years the FPC has been regulating production by
integrated pipeline companies without difficulty. In addition, FPC has
successfully regulated all producers since Phillips. While this has been
effective, it could be greatly simplified by the adoption of my bill,
S. 1926, which would in effect free the small producers (who constitute
96 per cent of the total number of producers, but who sell only 10 per
cent of the gas) from FPC regulation.
The claims that the industry will suffer ill effects from regulation have

been shown to be without substance. A margin of profit consonant with
the risks involved will assure that natural gas will continue to flow to
its best market, the interstate market. Exploration will not fall off.
The revised figures now available show that following the Phillips de-

66 To reduce the amount required, I strongly urge the adoption of S. 1926 which would
free the small producers from federal regulation.
67 Testimony of former Commissioner Buchanan, Hearings, supra note 17, at 816
68 See Hearings, supra note 17, at 184.
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cision new gas discoveries ran ahead of previous years. Furthermore,
we have seen that gas is seldom the object of exploration. Oil is what is

sought, and the discovery of gas is incidental.

This, then, concludes the picture. The American public is entitled
to the protection against monopoly which this regulation affords it. But
the huge cash bonanza which producers would realize if regulation were

to end may encourage further attempts along these lines. It is hoped
that this Article will serve to furnish those who would protect the public
interest with an awareness of both the true issues involved and the need
for vigilance.



CHAOS IN THE NATURAL-GAS INDUSTRY
FROM THE DISTRIBUTOR VIEWPOINT

Randall J. LeBoeuf, Jr.*

I.

Statement of the Problem

ll segments of the natural-gas industry are in agreement on one

point�that the existing chaotic condition, economic and regulatory,
is undesirable and cries for correction. Constructive legislation is the

prime requisite, but regulation under the existing Natural Gas Act1 can

effect some amelioration.
The recent campaign of the producers to obtain a partial repeal of

the Natural Gas Act as to them, through the passage of the Harris-Ful
bright3 Bill, has obscured an equally sincere, although less publicized,
insistence on the part of distributing companies for legislative relief
from present conditions.
It is regrettable that to date no means have been found to reconcile

the legitimate needs and objectives of producer, pipeline, distributing
company, consumer, and the federal and state regulatory agencies. Only
such reconciliation as is fair to all and removes the burdens of excessive
regulation will terminate the debate. Stability is the great need of the
natural gas industry.
One extreme view is that of certain producers who have sought com

plete exemption from regulation, but who have been unwilling to give
up certain pricing practices which have caused prices to spiral up
wards. On the other extreme, certain consumer groups are determined
to regulate producers on the original-cost�straight-line-depreciation
utility formula followed normally by the Federal Power Commission and
some of the state regulatory bodies.
Between these opposing views there is a substantial body of opinion

held by public officials, interested gas utilities, and well-informed per
sons, who believe a middle-ground solution can be found in legislation
or regulation that will be in the public interest and fair to all. The domi-

* Member of the New York Bar and of the firm of LeBoeuf, Lamb & Leiby New
York City.

1 52 Stat. 821 (1938), as amended, 15 U.S.C. �� 717-7l7w (1952).
2 H.R. 4560, 84th Cong., 1st Sess. (1955) ; H.R. 6645, 84th Cong., 1st Sess. (1955)

(amended bill).
3 S. 1853, 84th Cong., 1st Sess. (1955).
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nant philosophy behind such a solution is that, if free competition can

be restored to the field-pricing of natural gas, it can provide stability
and controls which may be an effective substitute for federal regula
tion.

Elements of this moderate group adhere in varying degree to the fol
lowing tenets: (a) It is possible to relieve independent producers from
the principal burdens of federal regulation, provided the free play of
competition can be substituted by outlawing practices contrary to the
public interest, (b) Free competition can never be attained without
the elimination of escalation clauses, which artificially alter negotiated
producer-contract prices in a manner having no relation to producer's
cost or to any regulatory standard, (c) Abandonment of service to com

panies and consumers who have made large investments in reliance on

its continuance, at least for the duration of existing contracts, is con

trary to the public welfare and should be permitted only for good cause

shown to the Federal Power Commission, (d) The burden of excessive
regulation now imposed on the Federal Power Commission and on all
elements of the natural-gas business must be reduced to manageable pro
portions, (e) The pipelines must be put in a position where they are

able and will be compelled to bargain effectively for the protection of
the ultimate consumer, (f) It is as contrary to the over-all public inter
est to starve the producers and discourage exploration for gas reserves

by unduly restrictive rate regulation, as it is to let them reap excessive

profits and stultify free competition through the escalation clauses in
their contracts, (g) Legislation is needed to accomplish fully these ob

jectives.
II.

Basic Background

The arrangement of the natural-gas industry is unique. Much of the

recent debate has ignored this fact. Any constructive solution of the

problem must take into account the peculiar manner in which the

natural-gas business is conducted. Natural gas originally was a nuisance

by-product of the oil business, frequently wasted by flaring or sold for

low prices on a salvage basis, until the development of high-pressure
pipe made long distance transmission of natural gas economically attrac
tive. Distribution companies, recognizing the inherent appeal to the con

sumer of a clean, reasonably priced fuel, developed the local market for

natural gas on a basis which they hoped would be profitable to them

and to the producer. One by-product of this new market and the initial
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overabundant supply of natural gas was the interstate pipeline com

pany.
As the market was developed, it became standard practice to enter

into twenty-year contracts between producers and pipelines. Partial

responsibility for the twenty-year duration goes to the Federal Power

Commission, which was interested in adequacy and continuity of sup
ply; to the large investors in pipeline bonds, who wanted assurance that
their investment couM be amortized before the gas supply ran out; and
to the pipeline companies, who, for the time, were seeking necessary
financing. The twenty-year term likewise became general at the other
end of the long lines, in the contracts between the pipelines and the dis
tributors.
Whatever wisdom dictated the twenty-year duration, it gave the pro

ducers an opportunity to argue that in their interstate contracts there
be inserted clauses to provide for automatic price increases in the fu

ture, allegedly as a hedge against inflation. The merit of this demand is
arguable, since the producers were contracting for the sale of then
established reserves where the costs of production and delivery were

little apt to be affected by inflation.
Be the motives and logic good or bad, the evil became apparent in

the form of the escalation clauses inserted in the producer-pipeline con

tracts. Almost never were these clauses designed to adjust contract rates
up or down in proportion to the fluctuation of producer costs. They
represented an attempt to preserve for the future the sellers' market
that existed at the time of their origin, in disregard of the inflationary
effect which might destroy that market. These escalation clauses were

almost universally of the favored-nation or spiral type, providing for a

corresponding rise in the producer's price in the advent of a higher price
received by the purchaser or paid by the purchaser or by any other
party within a given area. In the terminology of the great natural-gas
debate, these have been termed "malignant" escalation clauses to dis
tinguish them from normal cost-adjustment clauses, such as those pro
viding for automatic increases equivalent to added state taxes.
The salient characteristics of malignant escalation clauses may be

expressed as follows:4 (a) The cost of gas to the long lines spirals in an

unpredictable manner in one direction only�upwards, (b) The trigger
ing of increases under such clauses has no relation to changes in pro-
ducer costs of supply, nor to revaluation of the gas on the basis of any

4 In his able presentation of the producer's viewpoint in the magazine Gas, Dec. 19SS
p. 40, Mr. Rayburn L. Foster, General Counsel for Phillips Petroleum Company, never
mentions the subject of escalation.



610 The Georgetown Law Journal [Vol. 44: p. 607

known regulatory standard, (c) Malignant escalation operates, not only
vertically by increasing prices in existing contracts, but more important
ly, though subtly, horizontally by establishing uniform higher area-wide
initial prices in new field contracts.
The peculiar function of the pipelines particularly distinguishes the

natural-gas industry from all others. These long lines make the twenty-
year contracts at one end with the producers and then contract sepa
rately with distributing companies at the other end. While regulated on

a utility basis by the FPC, there has been to date small risk in their
business. Up to now they have been permitted to pass on to the dis
tributors their costs of purchased gas, whether arising from bona fide

negotiated arm's-length contracts or from the vertical or horizontal
effects of unjustified escalation.
The unique function of the pipelines isolates the real parties in in

terest from each other. The producers and distributing companies are

not parties to a single contract which fixes the profit to the former and
controls the rates which the latter must charge their ultimate consum

ers. This does not make for effective protection for the consumers at

the bargaining table where neither they nor their representative dis

tributing companies are present.
The question which has been asked across the nation in a series of

advertisements�"Natural gas is a commodity. Why regulate its pro
duction price any more than coal or oil?"�ignores the part played by
the long lines. If there were a national network of pipelines of elastic

capacity reaching all producing and consuming areas, comparable to

the national railroad network, the inference of this shibboleth might have
some merit. The distributing utilities for coal and oil can and generally
do negotiate directly and competitively with the producers as to the

price of these commodities, and separately pay the railroad carriers

the established transportation tariff for delivery.
The gas-distributing company is typically one that operates in a local

area and is strictly regulated by state or local agencies as to rates, ac

counting, service, and security issues. In the past it manufactured gas,
but now has converted or is in the process of converting to natural gas.
All too often its gas business is so competitive with other fuels that rates

yield less than a fair return even on the original cost of its investment.

It is said that gas distribution is a local monopoly, which is true in the

narrow legal sense that some other company might not be allowed to

distribute gas in its territory. It enjoys no monopoly, however, over the
consumer's dollar. The householder, store or factory owner buys fuel
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for heat, and he determines on grounds of price or convenience whether
it will be coal, oil, electricity, or gas. There is real competition between

fuels in the consumer market. This free competition is often a more

potent factor in fixing consumer rates than is regulation.
Decades ago, gas lost out to electricity for lighting. Domestic cook

ing, the traditional gas market before the war, is seriously threatened

by the electric range. Oil and gas compete directly for the space- and

water-heating markets. In some areas, coal competition is serious. Par

ticularly in space heating, price determines which fuel will be selected

and, over a long period, continued, although there may be a lag in con

version to a different fuel where the consumer has to sacrifice the cost

of his original equipment. Also, in space heating, the variation in the

price of one fuel competitively influences other competitive fuels to
follow suit.
With such close competition, disorderly price changes in one fuel can

produce chaos. True, a balance of prices will be re-established in the

long run in some manner, but it is unfair for the consumer to have to

replace his gas equipment with oil in the process. The cost to him
would be enormous.

When natural gas was brought to local markets, the distributing
companies made fixed-price contracts with the pipelines. The dis
tributing companies were aware that regulation by the Federal Power
Commission might cause changes, but, not having been parties to the
pipeline-producer contracts, they were unaware of the true effect of es

calation clauses contained in such contracts until a rash of rate-increase
proceedings broke out before the FPC. It was not uncommon for dis
tributors to experience in a few years a very large increase over the
initial contract rates. When pipelines sought to buy more gas from their
suppliers in existing fields, they, too, found the price was up. If they
paid the higher charge, it would trigger the price under their existing
twenty-year contract escalation clauses. To go to other fields involved
large investment in additional pipelines, and the indirect pressure of
nearly universal escalation clauses caused the new purchases to be made
at higher prices. Whichever step was taken by the pipelines, the result
was higher costs to the distributing company and its ultimate consumers.
A concomitant of this was the heavy burden of regulatory proceed

ings before the FPC8. After the passage of the Natural Gas Act, the
5 From the date the Natural Gas Act was approved, June 21, 1938, to the date of the

Phillips decision, June 7, 1954, the number of proceedings before the Commission totaled
some 2500. From June 7, 1954, to April 1, 1956, over 7500 proceedings have been dock-
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majority of the Commission believed that the language in section 1(b),
"The provision of this chapter . . . shall not apply ... to the production
or gathering of natural gas,"6 exempted producers from federal regula
tion. It is to be noted, however, that the FPC took the opposite view
of somewhat parallel language in section 201(b) of the Federal Power
Act relating to the transmission of electrical energy,7 and was sustained
by the U.S. Supreme Court in Jersey Central Power & Light Co. v.

FPC* and by the Second Circuit in Hartford Electric Light Co. v. FPC.9
When Phillips Petroleum Co. v. Wisconsin10 was decided, any doubt

was resolved, and the FPC took initial regulatory steps. That these were

not more comprehensive and immediately effective is easily understood,
since the Commission lacked budget and staff to cope overnight with
full regulation. Also the Commission has sought to develop new regu
latory techniques which would be appropriate. Witness the decision in
Panhandle Eastern Pipe Line Co.11 which, though struck down by the
United States Court of Appeals for the District of Columbia Circuit,
nevertheless represented one possible solution under the particular facts
of that case.
The Commission, of course, has not been unaware that its authority

over the producers might suddenly cease. Throughout the entire period
since the passage of the Natural Gas Act, there has been a constant agi
tation in Congress for amendment. Earlier, the Kerr Bill12 was intro
duced to prevent the Commission from interpreting the similar language
of the Natural Gas Act as it had interpreted the Federal Power Act,
and, more recently, the Harris-Fulbright Bill to reverse the Supreme
Court's decision in the Phillips case. That both bills died under presi
dential veto does not impair the Commission's belief that legislation may
relieve it of full scale regulation.
To this catalogue of problems there should be added the recent

opinions of the Supreme Court in United States Pipe Line Co. v. Mobile

eted with the Commission, the majority of which relate to independent producers of

natural gas, either applications for certificates of convenience and necessity or filings for

rate increases.
6 52 Stat. 821 (1938), 15 U.S.C. � 717(b) (1952).
7 49 Stat. 847 (1935), 16 U.S.C. � 824(b) (1952).
8 319 U.S. 61 (1943).
� 131 F.2d 953 (2d Or. 1942), cert, denied, 319 U.S. 741 (1943).
io 347 U.S. 672 (1954).
n FPC Opinion No. 269, issued April 15, 1954, 3 P.U.R.3d 396, rev'd in part sub nom.

Detroit v. FPC, 230 F.2d 810 (D.C. Or. 1955), petition for cert, filed, 24 U.S.L. Week

3321 (U.S. May 21, 1956) (Nos. 958, 976).
12 S. 1498, 81st Cong., 1st Sess. (1949).
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Gas Serv. Corp.13 and FPC v. Sierra Pacific Power Co.1* These de

cisions, in holding and language, require a revaluation of many pro
cedures and principles heretofore deemed established in the federal regu

latory field. The sweeping impact of these opinions on the processes
of federal regulation cannot be overexaggerated. Decisions, regulations,
and procedures all have to be classified as pre- or post-Mobile. So many
landmarks of utility law and procedure have been obliterated by these

decisions that the chaos in the natural-gas industry has truly become
"confusion worse confounded." Many believe that the Court's interpre
tation of the act in these cases is another ground for remedial legislation.

III.

The Harris-Fulbright Bill

This bill was supported by honorable and informed men in and out

of Congress. Many questioned the wisdom of federal regulation, par
ticularly over the production and sale of a basic commodity or service.

Others, who were intelligently aware of the intolerable confusion in the

natural-gas industry and the need for adequate, but not crippling, con

trol in the public interest, undoubtedly believed the bill afforded some

solution to the problem.
The writer feels that the Harris-Fulbright Bill was inadequate to pro

tect the consumer and public interest for a number of reasons, (a) There
was no direct control preserved over producers, although control would
have been justified by the fact they were engaged in a business affected
with the public interest, whether or not they were true public utilities.
(b) Such gentle, indirect control as was possibly available was tied to a

vague "reasonable market price" which, if interpreted as its proponents
indicated, was illusory and flew in the face of all common law and regu
latory experience, (c) The bill raised grave constitutional questions con

cerning the validity of the indirect controls and so raised the fear that
all such control provisions might be eliminated under the severability
clause of the act, leaving only the provision exempting the producers
from all regulation, (d) The bill was inadequate to prevent abandon
ment of service, (e) The bill would provoke excessive regulatory pro
ceedings and litigation, (f) Most important, the bill did not strike at
the root of the evil, the malignant escalation clauses in producer-pipeline
contracts. It did not provide true, free competition in the field price
of gas as a substitute for federal regulation. In fact, closely studied, it

13 76 Sup. Ct. 373 (19S6).
14 76 Sup. Ct. 368 (19S6).
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tied the feeble, indirect regulation of escalation to the very market
prices which escalation had produced. It thereby recognized rather
than outlawed these escalation clauses, which are the primary cause of
the present disruption in the natural-gas industry. There should be
no exultation, however, over the defeat of the Harris-Fulbright Bill.
The problem of the wise regulation of the industry remains.

IV.
Possible Solutions of the Present Chaos

It is unthinkable, with every element of the natural-gas industry sin
cerely concerned with the present unstable situation, that some middle-
ground solution of the problems cannot be found. The best answer calls
for legislation, but some relief may be found in litigation or regulation
under the present statutes.
Litigation to construe the present Natural Gas Act could have a salu

tary effect. Although the elements of the industry differ widely as to

its interpretation, there are certain points where any final court adjudi
cation would be welcomed. Are the malignant escalation clauses per se

illegal for all regulatory purposes? Must a distributor object to them
when the producer's certificate is first granted, or may he after their
bite has been felt? May a producer withdraw his gas from interstate
commerce? What avenues of legal escape are open to distributors who
are faced with erratic and excessive spiraling of gas costs?
If litigation could bring final answers to questions such as these, and

those referred to later, some certainty could evolve out of the present
confusion. Whether or not a member of the industry be pleased with the
court's adjudication, at least he would know how to plan his operations.
Furthermore, court clarification, particularly of constitutional issues,
could give guidance to the ultimate congressional action that is so needed.

Regulation itself may provide the answers to some problems, and out

of regulation will grow the concepts necessary for a wise amendment of
the present act. To date no final decision has been made by the Federal
Power Commission on a major producer rate case.15 Many of the prin
ciples which are necessary to adopt a new act for the existing industry
are yet to be developed. Until, however, wise legislation is enacted, the

15 At the time this article was written, the FPC had approved, after hearing, two

producer rate increases. Davidor & Davidor, FPC No. G-8550, order issued March 22,
1956; Wunderlich Development Co., FPC No. G-3940, order issued March 19, 19S6. In

neither case did the FPC pass upon the broad question of what evidence would be re

quired to substantiate producer rate increases generally.
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industry and the FPC have to live with the present statute. To the
extent that regulation can simplify procedure and definitely interpret
substance, the present chaos can be reduced. A few decisions by the
Commission, so drawn as to encourage judicial review and relating to
the major principles in dispute, could bring some clarity.
In an attempt to be constructive, the following questions are suggested

from the viewpoint of the distributor, as the subject of definite regula
tory action.

Has the FPC the Power To Ban for All Regulatory Purposes the Malignant Type
of Escalation Clauses in Producer-Pipeline Contracts, and Should It Do So?

There can be no doubt that Congress could outlaw escalation clauses
from natural-gas contracts. Congress has declared the business to be
"affected with a public interest" in section 1(a) of the Natural Gas
Act.16 The Supreme Court in Phillips has sustained the act in its appli
cation to producer sales for resale in interstate commerce and held the
purpose was the protection of consumers. These premises being estab
lished, Congress may strike from existing or future contracts escalation
clauses deemed inimical to the public interest.17 It is not necessary for
the constitutional application of the doctrine that the producers be
"public utilities" in the conventional sense.18
It would also seem that, under the wording of the present Natural Gas

Act, the Federal Power Commission has been delegated adequate power
by Congress to ban malignant escalation. Section 1(a) declares the
policy that federal regulation is "necessary in the public interest" and
vests such authority in the Federal Power Commission. Section 4(a)
declares rates to be unlawful that are not just and reasonable.19 Sec
tions 4 and 5 vest in the Federal Power Commission the power to deter
mine and prescribe just and reasonable rates.20 Section 16 gives the

16 52 Stat. 821 (1938), 15 U.S.C. � 717(a) (1952).
17 Colorado Interstate Gas Co. v. FPC, 142 F.2d 943 (10th Cir. 1944), aff'd, 324 U.S

581 (1945); Mississippi River Fuel Corp. v. FPC, 121 F.2d 159 (8th Cir. 1941); NiagarajLockport & Ontario Power Co. v. Seneca Iron & Steel Co., 128 Misc. 335, 219 N.Y. Supp'418 (Sup. Ct. 1926), aff'd, 219 App. Div. 858, 221 N.Y. Supp. 869 (4th Dep't 1927)See also the "Railroad Cases," e.g., Louisville & N.R.R. Co. v. Mottley 219 US 467
(1911).

18 Nebbia v. New York, 291 U.S. 502 (1934) ; Sutter Butte Canal Co v Railroad
Comm'n, 279 U.S. 125 (1929); Fort Smith Spelter Co. v. Clear Creek Oil & Gas Co
267 U.S. 231 (1925). ''

19 52 Stat. 822 (1938), IS U.S.C. � 7l7c (1952).
20 52 Stat. 822 (1938), 15 U.S.C. �� 7l7c-717d (1952).
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Commission broad powers to execute the act and make requisite orders,
rules, and regulations.21
Favored-nation and other escalation clauses of the type that have

aroused opposition are triggered by the happening of some extraneous
event. They are not related to changes in producers' costs or revenues.

The mere fact that pipeline B is willing or compelled to pay more for
gas in a field than the negotiated contracts with the original pipeline A,
does not establish in itself that the producers who sold to A are entitled
to higher prices. The events which trigger rate changes, furthermore,
bear no consistent relationship to any standard of determination of "just
and reasonable" rates.

The Supreme Court in FPC v. Hope Natural Gas Co.22 used broad
language to the effect that the Commission's expert judgment as to the
use of rate standards should be upheld as constitutional if the end re

sult was proper. The Commission's decision in that case, however, was
in fact related to a recognized standard. The Court of Appeals for the
District of Columbia Circuit in Panhandle, even went so far as to con

strue Hope as requiring evidence of original cost, at least as a point of
departure to the employment of some other standard of rate making.
In any event, those and other decisions clearly hold that in rate-making
there must be recourse to some standard for the determination of what
is just and reasonable�not to the occurrence of some unrelated and
erratic event.

Any such escalation clauses could be illegal per se if interpreted as

putting rates made by private parties beyond the power of the Com
mission to review, and also as fixing rates without reference to any ra

tional standards.23 If illegal, the Commission certainly has the express
duty to ban them. Even if the Commission were reluctant to hold them

illegal, it has the discretionary authority to prescribe forms of rates and
in so doing to forbid the kind of escalation that presently disrupts the

natural-gas industry.
The recent decisions of the Supreme Court in the Mobile and Sierra

21 52 Stat. 830 (1938), 15 U.S.C. � 717 o (1952).
22 320 U.S. 591 (1944).
23 An escalation clause of the "favored-nation" type contained in a contract between a

pipeline and distributor was held by the Fifth Circuit to have become "inoperative" after

the passage of the Natural Gas Act. The court refused to enforce such clause on the

ground that to "give effect to the 'favored nation' clause would operate to transfer

the legislative function of rate-making from the Commission to the courts." Mississippi
Power & Light Co. v. Memphis Natural Gas Co., 162 F.2d 388, 390 (1947), cert, denied,
332 U.S. 770 (1947).
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cases admittedly evince a strong concept of the sanctity of contracts.

What the Court held, however, was that rate changes contrary to con

tract could not be made unilaterally by following the procedure of sec

tion 4 of the act, although conceding that "all rates are subject to being
modified by the Commission upon a finding that they are unlawful,"24
and that "the purpose of the power given the Commission ... is the

protection of the public interest."25 These decisions, therefore, do not

place any impediment in the Commission's path if it determines to out

law malignant escalation in contracts as either "unlawful" or in "the

protection of the public interest."26 That the elimination of malignant
escalation clauses from producer contracts would have retroactive effect
is no valid objection.27
Should the FPC, in Any Event, Condition the Grant of a Producer Certificate of
Convenience and Necessity on the Elimination of Malignant Escalation Clauses?

By the mere existence of malignant escalation clauses in producer-
pipeline contracts, pipelines are prevented from returning to low-cost
areas to purchase additional supplies of gas, because such purchases
might trigger the clauses contained in contracts for purchases of gas
made earlier at even lower prices. As a result, the pipelines are being
forced to move into new areas not yet covered by escalation provisions
where they can buy gas at substantially higher prices but without fear
of precipitating a general increase in the price of gas under existing
contracts. Furthermore, those clauses which provide that the pipeline
will pay to the producer not only the highest price subsequently paid to

any other producer in the area, but also the highest price previously
paid, effectively throttle freedom to negotiate lower initial prices. They
create a floor, consisting of the highest price previously paid in the area,
below which the new initial price cannot be set.
The first and best opportunity afforded the Commission to deal with

24 76 Sup. Ct. at 379.
25 76 Sup. Ct. at 372.
26 Limited steps have been taken in this direction by the Commission in its Order

174-B in banning third-party and spiral escalation clauses for certain purposes (18 C.F.R.
� 157.25 (Supp. 1956)) and requiring filing of rate changes, including those caused by
escalation (18 C.F.R. � 154.94 (Supp. 1956)). Also, a FPC examiner has held that be
cause "escalation clauses must yield to regulation they have no legal force or effect."
Davidor & Davidor, FPC No. G-8550, hearing examiner's decision issued Feb. 3, 1956
(his decision in this matter was reversed by the Commission on evidentiary grounds
by its order issued March 22, 1956).

27 Colorado Interstate Gas Co. v. FPC, 142 F.2d 943 (10th Cir. 1944), aff'd 324 U.S.
581 (1945); Mississippi River Fuel Corp. v. FPC, 121 F.2d 159 (8th Cir. 1941).'
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escalation provisions is in producer certification proceedings. Gas-dis
tributing companies and state commissions intervening in such proceed
ings have repeatedly urged the Commission, because of the foregoing
evil effects of these clauses, to condition the issuance of certificates
upon the elimination of the undesirable forms of escalation provisions.
The Commission has not yet taken direct action with respect to these
clauses, but it has included in the certificate order a paragraph provid
ing, in effect, that the granting of the certificates is not a waiver of the
provisions requiring the filing of any change in rates and is without
prejudice to any future proceeding relating to the applicant's rates or

rate provisions. This paragraph, it is hoped, will take care of the esca

lation clauses as far as their future operation is concerned. It does not,
however, provide protection against the evils, outlined above, initially
resulting from the mere existence of these clauses. Furthermore, there
seems to be no good reason why, as a matter of sound administrative
practice, the day of judgment should be postponed. If the clauses are

bad, then there is no reason why the Commission should permit them to
be included in rate schedules under which a service subject to its juris
diction is to be performed.
In the past, the Commission has repeatedly held that it had the power

to consider rate questions in pipeline certification proceedings. More

recently, this rule has been applied to producer certification proceed
ings.28 The Commission has also exercised this power by promulgation
of Order 174-B,29 by which contracts containing price-escalation pro
visions of the third-party or spiral types "will not be considered in sup
port of any certificate application or otherwise given effect by the Com
mission."30 If the Commission would condition producer certification

upon the elimination of malignant escalation, it would greatly advance
free bargaining for gas and reduce subsequent regulatory problems.
What Steps Can the Federal Power Commission Take To Prevent Abandonment of
Service?

The right of abandonment of service by producers to pipelines, dis
tributors, and consumers who may have made large investments in re

liance on continuance of supply is a matter of dispute. Certain producer

28 Cities Serv. Gas Co., FPC No. G-2569 et al., Opinion No. 288, issued Nov. 28, 1955;
Anthony J. Tamborello, FPC No. G-3045 et al., Opinion Nos. 287, issued Nov. 28, 1955,
and 287-A, issued Jan. 20, 1956.

29 18 C.F.R. �� 157.23-157.29 (Supp. 1956).
30 Id. at � 157.25.
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contracts contain escape clauses permitting the producer to cease de

livery of his gas in the event the FPC succeeds in asserting jurisdiction
over the producer's operations or in reducing the contract rates.31 The

question arises as to whether such clauses are effective in light of the
"sanctity of contract" opinions in Mobile and Sierra. As to true public-
utility companies, the general rule is that abandonment of service may
not be permitted without the regulatory approvals specified by statute.

Section 7(b) of the Natural Gas Act seems to indicate a congressional
intent to prevent abandonment of service by natural-gas companies ex

cept with FPC approval.32
Mr. John F. Jones, attorney for Stanolind Oil and Gas Company, in

taking an opposite viewpoint, argued before the Deep South Regional
Meeting of the American Bar Association that the producers are not

public utilities even though they may be engaged in a business affected

by a public interest.33 His argument is that such companies may be regu
lated as long as they engage in a public utility business, "but in no case

has the [Supreme] Court upheld a regulatory statute . . . which had
the effect of forcing a person engaged in a non-utility business to sell
a commodity."
This argument appears to depend on a fine distinction between the

producers admittedly being natural-gas companies, as defined by the act
and so held by the Supreme Court in Phillips, but not being public utili
ties, which phrase generally is a generic term and not a word of art.34
It seems doubtful that the play between these two definitions affords
such a substantial distinction that producers who have engaged in the
supply of natural gas to the interstate market may discontinue service
on their own volition, without the consent of the Federal Power Com
mission as provided in section 7(b) of the act. Apparently the Com
mission does not agree with Mr. Jones' theory, for it recently brought
an action under section 20(a)35 in the U.S. district court in New Jer-

31 E.g., Transcontinental Gas Pipe Line Corp., FPC No. G-1277 (Record, Exhibit 161,
contract between Stanolind Oil and Gas Company and Transcontinental Gas Pipe Line
Corp.).

32 52 Stat. 824 (1938), IS U.S.C. � 717f(b) (1952).
33 Address by John F. Jones, Proceedings, ABA Regional Meeting (New Orleans),

Nov. 29, 1955.
34 An exception being that certain types of interstate electric companies are defined to

be "public utilities" for the purpose of regulation under the Federal Power Act � 210(e)
49 Stat. 848 (193S), 16 U.S.C. � 824(e) (1952).

35 52 Stat. 832 (1938), 15 U.S.C. � 717s(a) (1952).
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sey against an independent producer to enjoin the cessation of delivery,
and was successful.36

May a Pipeline Lawfully Charge Increased Rates to Distributors Resulting From
the Operation of Escalation Clauses in Contracts Entered Into With Producers, or

Must the Pipeline Absorb the Loss?

Normally the price paid by pipelines to producers for natural gas
would be accepted as legitimate operating expense, recoverable in its
rates to distributors. A fair question arises, however, as to whether and
to what extent increases in cost of gas resulting from the operation of
the undesirable forms of escalation clauses in producer-pipeline contracts
can be passed on.

It is generally held that a utility can include in allowable operating
expenses only necessary and reasonable expenses.37 Thus, for example,
a company subject to regulation cannot claim as an operating expense
any sum it chooses to pay an affiliate for gas.38 Its expense ac

count is limited to the reasonable cost of efficient ordinary operation,
and expenditures too large or otherwise unjust must be excluded. This
doctrine applies to expense accounts the same principle which forbids
the earning of a return on property not used and useful in the public
service. As stated by the Supreme Court, "the charge is for a public
service, and regulation cannot be frustrated by a requirement that the
rate be made to compensate extravagant or unnecessary costs . . . ."39
How the foregoing principles will be applied where the operating ex

penses of a pipeline include payments for gas purchased at escalated

prices is not susceptible of exact prediction at this time. It would seem

clear, however, that such payments would be subject to the same tests

as other expenditures and, to the extent that they were found to be

improvident, could not be recovered by the pipeline from the distribu
tors.
It may well be that the problem will be solved by judicial edict if the

Commission and courts hold the malignant forms of escalation clauses

to be illegal per se. In that case, the clauses will be inoperative and

36 FPC v. J. M. Huber Corp., 133 F. Supp. 479 (D.NJ. 1955), appeal docketed,
No. 11779, 3d Cir., Dec. 3, 1955.

37 Arkansas Louisiana Gas Co. v. Texarkana, 96 F.2d 179, 187 (8th Cir. 1938), cert.

denied, 305 U.S. 606 (1938) ; Reno Power Light & Water Co. v. Public Serv. Comm'n,
298 Fed. 790 (D. Nev. 1923).

38 Western Distributing Co. v. Public Serv. Comm'n, 285 U.S. 119 (1932) ; Wichita

Gas Co. v. Public Serv. Comm'n, 3 F. Supp. 722 (D. Kan. 1930).
39 Acker v. United States, 298 U.S. 426, 430 (1936).
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no prices resulting from their operation can be claimed by the pipe
lines as expenses. If, on the other hand, the clauses are not found to

be illegal, the pipelines should have to demonstrate that payments made

under such provisions are provident expenditures. In dealing with this

question, it would seem proper to inquire, among other things, whether
the contracts containing the escalation clauses had been entered into

as a result of true arm's-length bargaining, and this inquiry would
involve investigation into the question of the existence of interlocking
directors, officers, or stockholders.
Since the rates of producers are on file with the Commission and sub

ject to its jurisdiction, any inquiry into the propriety of the payment
by a pipeline of such rates would undoubtedly be met by the argument
that the rates on file are the only legally effective rates and, therefore,
not subject to challenge. This argument was made in a recent pipeline
rate case in which an attempt was made to inquire into the justness and
reasonableness of the rates of nonaffiliated producers underlying the in
creased rates of the pipeline. The Commission upheld, on appeal, the
examiner's refusal to permit questions relating to the producers' rates.40
The producer rates, with respect to which some of the parties to the

pipeline rate proceeding sought to inquire, had been permitted by the
Commission to become effective without notice, hearing, or any pro
ceeding determining their justness and reasonableness. The Commis
sion held, however, in affirming the ruling of the examiner, and without
citation of authority, that the only remedy of the parties to the pipe
line rate proceeding was to initiate complaint proceedings directed to
the producer rates under section 5(a) of the Natural Gas Act.41
It is difficult to reconcile this ruling with earlier Commission decisions

in which it was held that acceptance of initial rates for filing by the
Commission did not mean that, for the purposes of a pipeline rate

proceeding, the justness and reasonableness of such rates had been
passed upon, or their propriety as operating expenses established.42
Although the decisions in those cases dealt with affiliates, the reason

ing would seem equally applicable to nonaffiliates. Furthermore, in
section 157.25, added to the Federal Power Commission Regulations
under the Natural Gas Act by Federal Power Commission Order No.

40 Tennessee Gas Transmission Co., FPC No. G-S2S9, order issued July 14, 1955.
41 52 Stat. 823 (1938), 15 U.S.C. � 717d(a) (1952).
42 Home Gas Co., 2 FPC 402 (1941); see also City of Cleveland, 3 FPC 150 (1942),

rev'd on other grounds sub nom. Hope Natural Gas Co. v. FPC, 134 F.2d 287 (4th Cir.
1943), rev'd, 320 U.S. 591 (1944) (FPC decision sustained).
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174-B, it is stated, "That acceptance of contracts hereunder shall not
be construed as approval of the rates therein contained under Part 154
hereof, or under the Natural Gas Act."43
The Commission's refusal to permit such inquiry into the provident

nature of expenditures for gas in a pipeline rate proceeding would also
appear to be inconsistent with the Commission's order of October 3,
1952, in Niagara Mohawk Power Corp.,4i in which the Commission re

fused to allow Niagara Mohawk to charge to operating expenses the
sum of $1,500,000 paid to a mechanical-power customer in order to
obtain its consent to the cancellation of mechanical-power contracts.
Instead the Commission ordered the sum charged to earned surplus. In
this case the Commission held that the contract, which had been con

cluded prior to the Federal Power Act, was discriminatory and was

within the jurisdiction of the Federal Power Commission to abrogate.
The burden was therefore upon Niagara Mohawk to invoke the juris
diction of the Commission to correct the alleged discrimination. On ap
peal, the United States Court of Appeals for the District of Columbia
Circuit said:

We cannot say, of course, that the Federal Power Commission would have in
creased the mechanical power rate to an equivalent of the three-mill electric rate,
had the Power Company petitioned it for an increase therein. But certainly such a

petition would have been entertained and, in view of what seems plainly to have
been discriminatory situation, it is highly probable that some relief would have
been granted.45

Under the rule in Niagara Mohawk, it would appear that, where a

pipeline company experiences an increase in its cost resulting, for ex

ample, from an increase in producer rates pursuant to the operation of
escalation clauses in its producer contracts, the pipeline is under a duty
to challenge such rates if they appear to be unjust and unreasonable, or
face the possibility of being denied the right to recover such costs from

the distributor as normal operating expenses.
The ability of a pipeline to recover the rates which it pays might be

influenced by the character of action taken at the time the original pro
ducer contract or the rate changes, which resulted from escalation, were
filed. The risk to the pipeline that the Commission might disallow the

43 18 CF.R. � 1S7.2S (Supp. 19S6).
44 FPC No. E-6264, 95 P.U.R. (n.s.) 181, order aff'd, 93 U.S. App. D.C. 303, 209 F.2d

814 (1954).
45 Niagara Mohawk Power Corp. v. FPC, 93 U.S. App. D.C. 303 , 306, 209 F.2d 814,

817 (1954).
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cost of gas paid to a producer as a normal operating expense of the

pipeline might be in an ascending scale in the following situations:

(a) the Commission in formal proceedings holds the rate to be proper
and a court, on review, sustains; (b) the Commission alone determines
the rate to be just and reasonable by formal proceedings; (c) the
Commission allows the rate to become effective after filing without hear

ing or making a determination as to its reasonableness.48
Other factors which might affect the ability of the pipeline to re

cover the cost of gas as normal operating expenses include the fact of

participation by the distributor in the producer rate proceeding, if any;
the distributor's right or lack of right to court review of the producer's
rate; and the change in circumstances subsequent to the producer's rate

filing and prior to the attempt of the pipeline to pass the increase on to
the distributor.

// the Pipeline-Company Rates to Distributors Reach Uneconomic Heights, Are the
Distributors Excused Prom the Performance of Their Purchase Contract?

The producers argue that either their contracts with pipelines, includ
ing escalation, should be performed to the hilt, or, if the escalation
clauses are stricken, there has been a breach of a material term which
excuses performance. On the other end of the long lines, the distributing
companies have made fixed-price contracts with the pipelines, which
prices have been substantially raised by Commission action. Is sauce

for the goose sauce for the gander? If escalation drives the rates to
the distributors to uneconomic levels, may they discontinue taking gas?
In utility law the obligation to continue service has been generally

upheld, but with rate modification as justice warranted. On the other
hand, there seems to be a lack of cases in which the utility has com

pelled a customer to continue to take service against his will or has re

covered for his breach of contract. Does the status of both pipelines
and distributor companies as natural-gas companies or public utilities
affect the above principles?
The potential effect of Mobile and Sierra on these questions is vexing.

On the one hand, the Court stressed sanctity of contract even to the
point that a utility is not "entitled to be relieved of its improvident bar
gain."47 On the other hand, it gave as the standard of Commission con

cern whether the rate will "adversely affect the public interest�as where

46 Particularly if Rule 154.101 is given literal effect. 18 C.F.R. � 154.101 (Supp. 1956).
47 76 Sup. Ct. at 372.
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it might impair the financial ability of the public utility to continue its
service."48
Quaere: If the pipeline rates to a distributing company become so

excessive as to impair its financial ability to continue service, is there
any method whereby the Commission by appropriate order can remedy
the situation in the public interest, by modifying the terms and require
ments of the pipeline contract with the distributor so as to accomplish
that protection of the ultimate consumer with which it is charged under
the act?

Can the Federal Power Commission Establish Principles of Rate-Making for Pro
ducers, Suitable to the Nature of Their Business and Affording Encouragement for
Future Exploration, While at the Same Time Avoiding the Extremes of the Original-
Cost�Straight-Line-Depreciation Formula or the "Reasonable Market Price" of
the Harris-Fulbright Bill?

A Supreme Court review of Panhandle*9 and appellate reviews
of certain independent-producer rate cases now pending before the
Commission may furnish some answer to this question. In Panhandle
the Commission allowed a field price for gas owned by the pipe-
fine. There was the element of affiliation. This price was estab
lished by "weighted average arm's length prices" established by "feder

ally unregulated bargaining." While the court recognized under Hope
that the Commission had latitude in technique to arrive at a fair end-

result, the matter was remanded to the Commission to take evidence on

the conventional rate-base method "at least as a point of departure."
Absent the Panhandle decision, the appropriateness of applying the

original-cost�straight-line-depreciation formula as a rule of thumb to

producers' contract rates may be questioned. It is believed that, with
the varying effect of and accounting for common natural-gas and oil

production costs and with the fluctuating effect of dry wells, to name

only two factors, this formula strictly applied to different producers
in a single field could produce prices varying from practically nothing
to excessive amounts. Recently the Commission held:

We do not place great reliance on the cost figures developed in this case as being
an infallible indicator of a just and reasonable rate. ... We know that such a rate

of return might, in other cases, produce a rate of less than one cent or more than

one dollar per Mcf.50

48 rbid.
49 Detroit v. FPC, 230 F.2d 810 (D.C. Cir. 1955), reversing in part Panhandle Eastern

Pipe Line Co., FPC Opinion No. 269, issued April 15, 1954, petition for cert, filed, 24

U.SX. Week 3321 (U.S. May 21, 1956) (Nos. 958, 976).
50 Davidor & Davidor, FPC No. G-8S50, order issued March 22, 1956, p. 3.
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It is in the distributors' and consumers' interest to obtain an adequate
supply of gas at reasonable prices. It is not to their benefit to starve the

producer, but rather to compensate him adequately so as to provide the
incentive to prospect for more gas. Consequently, a rate formula which
is unsuited to the nature of the producer's business and which may

yield him an inadequate reward is not in the consumer or public inter
est. That would be just as undesirable as permitting runaway field

prices resulting from malignant escalation. Until these matters can be
solved by constructive legislation, it would seem to be in the public
interest for the Commission to develop a rate-making method for pro
ducer rates that does not follow original cost and does eliminate all
direct and indirect effect of improper escalation.

V.
Legislation

The mere catalogue of some of the above issues, and consideration of
the time required for their possible administrative and judicial resolu
tion, show the need for remedial legislation. In fact, these issues strongly
suggest that the Natural Gas Act is unsuited to the natural-gas indus
try as presently constituted. Many of the difficulties arise from the in

terposition of the pipelines between the real parties in interest. No pro
vision in the act takes cognizance of the peculiar function of the long
lines.

Any fair observer must recognize the peril and uncertainty which
every element of the gas industry faces. One thing is plain. Legisla
tion which fails to recognize and reconcile the divergent but just de
mands of each segment of the industry would not be in the public in
terest and would undoubtedly be short-lived. A national problem
requires a national solution. It seems also fair to say that any over-all
solution must be in the middle ground. It must involve compromise
by each element.
At the hearings before the senate and house committees one middle-

ground approach was suggested on behalf of a distributing company and
endorsed in principle by other companies serving in the aggregate ap
proximately 25 per cent of the natural-gas consumers of the nation.51
Referring to that presentation before Congress and repeating it here is

51 Hearings Before the House Committee on Interstate and Foreign Commerce on H.R.
4S60, 84th Cong., 1st Sess. 672-741, 938-43 (19SS) ; Hearings Before the Senate Committee
on Interstate and Foreign Commerce on S. 712, S. 1248, S. 1853, S. 1880, S. 1926, S. 2001
84th Cong., 1st Sess. 837-80 (1955).
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not intended to suggest that it was perfect or that some better plan can
not be evolved. It is merely one possible approach.52
The philosophy behind this proposed compromise was the belief that

free competition at the producers' end of the pipelines could be an

adequate substitute for federal regulation in the public interest. The
ultimate consumer has of necessity to deal with fluctuating costs of the
various fuels he must buy. In this, as well as all of his purchases of
commodities or services, the retail prices are substantially controlled by
competition. If free competition could be established among producers'
prices, economic stability would be reached in the first stage of the
consumer's cost of gas. The prime factor that seems to be destroying
free producer competition is the artificial effect of escalation clauses in
their contracts with the pipelines.
In order better to understand the proposed legislative compromise,

it is well to classify escalation clauses into three general categories as

follows. Under Type 1 we can place those malignant clauses which in
crease gas costs by the happening of some extraneous circumstance hav
ing no reasonable relation to producers' cost or to any regulatory stand
ard. Under Type 2 we can place the inoffensive clauses which are not
true escalation clauses, e.g., clauses dealing with local taxes, which auto

matically pass on valid cost increases which, under normal regulation,
would be allowed by a regulatory body. Finally, in Type 3 we can

place those clauses falling between Types 1 and 2, about which reason

able men might differ and which do not place an unreasonable burden
on the ultimate consumer.

Turning now to the proposed compromise legislation, the following
specific points were embodied in the proposal.
A. Ban by congressional fiat the offensive type of escalation as con

trary to the public interest and destructive of free competition.
B. Permit rate changes resulting from inoffensive clauses, such as

those classified under Type 2, where contained in contracts negotiated
at arm's length between nonaffiliates. Changes resulting from such a con

tract could only be challenged on the ground that the contract was not

in fact made at arm's length, with the challenger having the burden
of proof.

52 The writer, subsequent to the preparation of this article, at a symposium on natural

gas on April 10, 1956, before the Practising Law Institute, proposed a somewhat different

approach which, among other things, banned all escalation, but permitted initial rates,

negotiated under arm's-length contracts, to be effective without change for five years,

subject thereafter to redetermination at five-year intervals by the FPC as a "fair com

modity price" under specified standards.
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C. Only a producer who insisted on having escalation clauses (other
than those outlawed under A or permitted under B) would be subject
to normal federal rate regulation. It would lie within the producer's
power to escape all burdens of regulation if he engaged in free compe
tition without the artificial restraint of escalation.

D. No abandonment of service by a producer would be permitted
except upon good cause being shown to the Federal Power Commission.
E. Certain procedural requirements of the Natural Gas Act would be

altered to insure that the distributors and other consumer representatives
are given timely notice of rate-increase proceedings (to the extent they
would be subject to regulation) and an opportunity to be heard.

F. To the limited extent that producers would fall under federal rate

regulation, establish fair standards suitable to their business on some

basis other than original cost and other than escalation.
Such an approach could restore the free enterprise system to gas-pro

ducers' rates and encourage further exploration. Free competition as

sumes the fairness of rates resulting from arm's-length bargaining be
tween willing buyers and sellers, none of whom is under any compulsion.
The result of such bargaining could not be destroyed by escalation
under the proposal. Under this proposal, all producers can escape fed
eral regulation, except for abandonment of service without just cause,
if they eliminate escalation. The consumers are protected by the restor
ation of free producer markets and, it is hoped, stability would be re

stored to the natural gas industry. Excessive regulation could then be
eliminated.



THE IMPACT OF PHILLIPS UPON THE INTERSTATE
PIPELINES � THE RIDDLE IN THE MIDDLE

:e normal role of the interstate pipeline has been that of a conduit

through which natural gas is transported from producing fields to

city gates.1 Historically, the interstate pipeline company has dealt sepa
rately with the independent producer at the one end and the distributing
company at the other, with only the pipeline being subjected to federal
regulation.2 The wake of the Phillips decision3 finds the interstate pipe
line being used, not only as a conduit for the gas, but also for the
blows being exchanged between the independent producer and the dis

tributing utility�and the punching is by no means limited to the legis
lative arena.

The net effect upon the pipelines, of attempting to clothe independent
producers with many of the vestments of a public utility, cannot yet be
appraised. An initial fear of the pipelines that some of the independent
producers would immediately stop the flow of existing gas supplies has
not materialized, such action having been blocked, for the time being
at least, by the Federal Power Commission and the lower federal courts.
But new supplies have been much more difficult to obtain. On the other

hand, the initial expectation of some of the pipelines that they might
not have to meet contractual obligations with respect to periodic price
increases has not been fulfilled. But, in most instances, the price in

creases have been delayed.
* LL.B., Yale Law School, 1950; member of the Bar of the District of Columbia; mem

ber of Steptoe & Johnson.
** LLJB., Georgetown University Law Center, 1952; member of the Bar of the District

of Columbia; associate of Steptoe & Johnson.
1 Of the interstate pipelines which were in operation prior to the enactment of the

Natural Gas Act, a number produce and gather gas in addition to transporting it; also,
certain integrated companies distribute gas at retail, normally through affiliates. Most

of the older pipeline companies make main-line sales to industrial customers. Unless a

different connotation is indicated, reference in this Article to interstate pipelines relates

to their transportation function.
2 Certain distributing companies, once subject to the jurisdiction of the Federal Power

Commission, have been exempted by section 1(c) of the Natural Gas Act since early
1954. 68 Stat. 36 (1954), 15 U.S.C. � 717(c) (Supp. II, 1955).

3 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954).
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Apart from price problems and the difficulties of retaining and obtain

ing gas supplies, pipeline companies, along with all others subject to

the Commission's jurisdiction, have already become enmeshed in new,
ultra-complicated certification procedures in which not only pure cer

tificate matters, but also rate matters, are involved. The competing
demands of the independent producer and the distributing company
are funneled into and become a part of the complexus of every pipeline
proceeding of whatever sort and, as a result, the pipeline is caught in
the middle.
The impossibility of determining whether federal regulation of the

independent producer will provide any benefit to the pipelines, in miti

gation of the known detriments, is due in part to the cautious attitude
with which the Federal Power Commission has approached its newly
found jurisdiction, and in part to the fact that each point of disagree
ment must wend its way through the courts. The Commission has been
faced, on the one hand, with the argument of the independent producers
that little or no action should be taken until Congress (and the Presi

dent) acts definitively. On the other hand, the distributors and
their representatives have urged the Commission to proceed forthwith,
and thereby to prove that regulation of the producers is feasible. Rec
ognizing that it is tinkering with an intricate mechanism, the FPC has
responded with restraint, but not inaction.
Thus, an interim appraisal of the impact of Phillips upon the inter

state pipelines can be formed only by weaving the isolated strands of
two years of "implementation" of that decision into the fabric which
has been developed through eighteen years of federal regulation of the
pipelines.

II

Termination, Withdrawal, and Withholding of Gas Supplies

For a number of years, many independent producers, particularly the
larger ones, have insisted upon inserting "escape" clauses in their long-
term gas-supply contracts with interstate pipeline companies. Of the
many types of escape clauses, the most prevalent form provides that
the producer shall have the right to terminate deliveries, upon notice,
if any federal agency asserts or threatens to assert jurisdiction over
the producer or the sale covered by the contract.4

4 Escape clauses vary in form, but all of those which are pertinent to this discussion
were designed for the purpose of avoiding, to the extent possible, FPC regulation. Some
of the clauses provide for automatic cancellation, while others specify a series of acts
which must be performed in order to effect cancellation.
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The most immediate impact of the Phillips decision upon the pipe

lines was the threatened cancellation of a large portion of the industry's
gas-supply contracts containing escape clauses. The seriousness of the
problem was aggravated by the fact that virtually no new supplies were

being offered to substitute for deliveries which might be terminated.
A number of pipelines were given prompt notice that deliveries would

be terminated pursuant to the escape clauses. In some instances, the
supplies were actually reduced or curtailed. For example, Skelly Oil
Company, admittedly a natural-gas company under Phillips, treated its
contract with Lone Star Gas Company, an interstate pipeline, as auto

matically canceled by reason of the enforcement of federal regulation.
The pipeline company filed a complaint with the FPC, as a result of
which the FPC issued a show-cause order. On the same day, but prior
to receiving the Commission's order, Skelly discontinued deliveries to
Lone Star and delivered the gas instead to a purely intrastate carrier.
Relying upon a pipeline-company proceeding involving unauthorized
abandonment,5 the trial examiner recommended that Skelly be ordered to

re-establish the physical connection and to resume full deliveries to the
interstate pipeline company. This was ultimately achieved by settle
ment.6
Other producers, having the contractual right to terminate deliveries

but less certain of their obligations under the Natural Gas Act,7 filed
notices of cancellation with the Commission and, upon rejection of
such notices, petitioned the Commission for declaratory orders or filed
abandonment proceedings pursuant to section 7(b) of the act.8
During the pendency of administrative proceedings originating from

a complaint, a petition for declaratory order, and an application to

abandon service, one independent producer, J. M. Huber Corporation,
notified the Commission that it would discontinue deliveries to Northern
Natural Gas Company forthwith and without regard to pending agency
action. Proceeding under section 20(a) of the act,9 the FPC sought
and obtained a temporary restraining order from a United States dis
trict court requiring Huber to maintain deliveries to the pipeline. Sub-

5 Willmut Gas and Oil Co., FPC No. G-11S8, Opinion No. 252, issued June 1, 1953.
6 Lone Star Gas Co., FPC No. G-5260 et al., examiner's decision issued Sept. 20,

1955 ; settlement approved, Skelly Oil Co., FPC. No. G-9854, order issued Feb. 10, 1956.
7 52 Stat. 821 (1938), as amended, IS U.S.C. �� 7l7-7l7w (1952). References in this

article to the "act" relate to the Natural Gas Act.
8 52 Stat. 824 (1938), 15 U.S.C. � 717f(b) (1952). See 18 C.F.R. � 1S7.28 (Supp.

1956).
9 52 Stat. 832 (1938), 15 U.S.C. � 7l7s(a) (1952).
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sequently, in a lengthy opinion, the court rejected each of Huber's

contentions and issued an injunction prohibiting the discontinuance of

deliveries pending the Commission's decision on Huber's application
to abandon service.10 Thereafter, the Commission denied Huber's ap

plication for abandonment.11 Huber has appealed the injunction issued

by the district court12 and has also commenced review proceedings
seeking reversal of the Commission's decision.13
Thus far, all efforts by independent producers to exercise rights under

escape clauses with respect to existing deliveries have been thwarted by
the Commission.14 Moreover, the time within which notice of cancella
tion must be given under the terms of many of the escape clauses has

already elapsed (Commission jurisdiction having been asserted almost
two years ago). At present, barring reversal in those cases still in litiga
tion, it appears that the first assault upon the pipelines, engendered by
Phillips, will not produce the serious consequences initially envisioned.

However, with respect to new pipelines which had not commenced

operations when Phillips was decided, the escape clauses have produced
notably adverse consequences. At the time the Commission promul
gated its regulations implementing the Phillips decision, American Louisi
ana Pipe Line Company was in the final stages of certificate proceed
ings relating to the construction of a new $130,000,000 interstate pipe
line extending from Louisiana to Michigan. More than three-fourths of
the gas supply relied upon by the pipeline was subject to escape clauses,
some of which were exercisable immediately. With respect to those con

tracts, no question of abandonment could arise since deliveries had not
commenced. As stated by the district court in the Huber case: "Of
course one not already subject to the jurisdiction of the Commission
may make a voluntary choice whether he will perform acts which, in

10 FPC v. J. M. Huber Corp., 133 F. Supp. 479 (D.N.J. 19SS). In response to Huber's
argument that it has no facilities subject to the Commission's jurisdiction, whereas
� 7(b) of the act applies only to the abandonment of "facilities subject to the juris
diction of the Commission, or any service rendered by means of such facilities," the
court adopted the following somewhat circular reasoning at 487:
[T]his court has already held that Huber's sales to Northern are within the Commission's
jurisdiction and since a sale of natural gas cannot be made without the use of facilities,
power to control the sale includes power over facilities and thus Huber does have
"facilities subject to the jurisdiction of the Commission" within the meaning of 7(b).
11 Northern Natural Gas Co., FPC No. G-3038 et al., order issued Oct. 6, 19SS.
12 J. M. Huber Corp. v. FPC, appeal docketed No. 11779, 3d Cir., Sept. 28, 19SS.
13 J. M. Huber Corp. v. FPC, appeal docketed No. 11799, 3d Cir., Dec. 22, 1955.
14 Texas Illinois Natural Gas Pipeline Co., FPC No. G-2951 et al., examiner's decision

issued Oct. 26, 1955, aff'd by FPC order issued Jan. 25, 1956.
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turn, will subject him to the power of the Commission."15 Accordingly,
American Louisiana and the FPC were powerless to prevent the with
drawal from the project of independent producers controlling about one-
fourth of the proposed supply.16 Other contracts, terminable if the
FPC should modify any of their material terms, presumably would
become firmly dedicated upon the commencement of deliveries.17
Another related problem confronting new pipeline projects in the light

of the Phillips decision is the possibility that gas supplies which are dedi
cated to the new project may be diverted to other interstate pipelines.
During the interim period when pipeline companies are prosecuting their

applications before the Commission and constructing their facilities,
gas reserves dedicated to such projects are frequently sold by the pro
ducer on an interim basis to existing pipelines. Indeed, it is usually
necessary for the independent producer to make such interim deliveries

("spot sales") to prevent drainage by adjacent wells or to provide reve

nues to meet bank-loan obligations.
Since spot sales are usually made at prices considerably lower than

the amount which can be obtained under long-term contracts, it is ob
vious that the producer will wish to discontinue such sales and com

mence deliveries to the new project at the earliest possible time. This

objective would also be shared by the new pipeline. But what of the

existing pipeline which has been receiving deliveries at prices consider

ably below the market price? Will it be willing to give up this source

of supply in favor of another at a higher price�if, indeed, any substi
tute gas is available?

It appears that, under the interpretation given section 7(b) of the

act by the Commission and the lower courts, the producer would have

to bring an abandonment proceeding in order to discontinue the spot
sale. Under such circumstances, it is entirely possible that the existing
pipeline can demonstrate a greater need for the gas than can the new

project. If so, the Commission may deny the producer's application
to abandon service, and thereby prevent deliveries from being made to

the new project.
15 FPC v. J. M. Huber Corp., 133 F. Supp. 479, 487 (D.NJ. 1955).
16 The Commission issued a conditional certificate contemplating the construction but

not the operation of the new pipeline system. American Louisiana Pipe Line Co., FPC

No. G-2306, Opinion No. 276, issued Oct. 1, 1954, 6 P.U.R.3d 476.

� The FPC claims the power indirectly to modify the price provisions of the contract

through conditions imposed in the producer's certificate authorizing commencement

of service; see Cities Service discussed below.
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Such a result is even more probable in situations where a producer,
making deliveries to a pipeline under a contract having a specified termi

nation date, agrees to commence sales from such acreage to a different

pipeline from and after the termination date. As the Commission views
its powers under the act, it is not required to give to termination dates
in private contracts any weight whatsoever. Only by statutory aban
donment proceedings and subsequent certificate proceedings could
the gas be made available to the second purchaser. The producer is in

precisely the same position as a pipeline company whose contract with
a distributor has expired and which has committed its capacity to

other distributors. Under these circumstances the Commission has re

peatedly denied the right of one pipeline company even partially to
reduce its deliveries to a distributor, although the distributor has other

supplies available to it.18 Thus, in the analogous situation between the
producer and interstate pipeline, Phillips may have the effect of enabling
the pipeline first contracting for reserves to convert its term contract
into a life-of-the-field contract merely by showing that it could dispose
of the gas thus purchased.19
Insofar as gas supply is concerned, by far the greatest impact of

Phillips upon the pipelines has been the systematic withholding of un
committed reserves which would otherwise have been available to sup
port new projects or to augment existing pipeline supplies. At least one
large new pipeline proposal was almost ready to be presented to the
Commission when Phillips was decided. Virtually overnight, its entire
gas supply had vanished.20 Of the existing pipelines, only those which
themselves own and operate substantial production properties have been

18 Panhandle Eastern Pipe Line Co., FPC No. G-1725. The FPC refused to permit
Panhandle to partially abandon sales to Michigan Consolidated Gas Company at Detroit.
Opinion No. 229, issued June 20, 1952, rehearing denied, Opinion No. 229-A, issued Aug.
14, 1952. These opinions were reversed, Panhandle Eastern Pipe Line Co. v. FPC, 204
F.2d 925 (3d Cir. 1953), on the strength of a related case, Panhandle Eastern Pipe Line
Co. v. FPC, 204 F.2d 675 (3d Cir. 1953). On remand, the FPC again refused to permit
Panhandle's abandonment, order issued June 7, 1955. The matter is being appealed.
Appeal docketed, No. 11734, 3d Cir., Oct. 10, 1955.

19 In Sunray-Midcontinent Oil Co., FPC No. G-8826 et al., order issued July 25, 1955,
the independent producer sought without success to obtain an express determination that
the life of its certificate would be limited to the 5-year term of its contract with the
pipeline. Court review is being sought. Sunray-Midcontinent Oil Co. v. FPC, appeals
docketed, Nos. 5279 and 5280, 10th Cir., Nov. 21, 1955.

20 Midwestern Gas Transmission Co., FPC No. G-9451 et al., presently pending before
the Commission. It has taken two years to reassemble this project, which now proposes
to obtain most of its gas supply from Canadian sources.
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in a position to carry forward planned expansions with assurance that
adequate gas supplies would be available. It appears that the gas-
supply situation may be easing slightly; but it is significant that nearly
all major post-Phillips projects have been based upon foreign gas sup
plies, three of them Canadian, and the other Mexican.21

Ill

Interstate Pipeline Certificate Cases

Pipeline certificate cases, although never conducted as mere formali
ties, formerly were processed with considerable dispatch. As pipeline
systems have become larger and more complicated, and as courts have
required the Commission to grant intervenors more leeway in "protect
ing their interests,"22 and as practitioners have attained greater techni
cal background, certificate proceedings have become alarmingly lengthy
and complex.23 Phillips has injected a conglomeration of new material
into the cauldron�and the time is rapidly approaching when the lid
is going to have to be applied, if this phase of Commission procedure
is to be prevented from scalding everyone.
Considered separately, most of the new issues injected as a result

of Phillips are merely minor impediments. In combination, however,
they create a formidable roadblock to pipelines seeking authorization
for initial or expanded operations. Many of such issues are not new,
but only newly discovered.
For example, as noted above,24 the sole basis upon which the Com

mission can prevent abandonment of service by producers is by associat
ing such service with "facilities" subject to the Commission's jurisdic
tion. Since many producers operate nothing but production and gath
ering equipment, it has become expedient to classify those items as juris
dictional facilities so as to forestall the termination of jurisdictional sales.
The reason for such classification is wholly absent in the case of pipe

lines which produce and gather gas as well as transport it. Nevertheless,
presumably for the sake of consistency, efforts are now being made to

21 Pacific Northwest Pipeline Corp., FPC No. G-8932 et al.; Northern Natural Gas

Co., FPC No. G-2399 et al.; Midwestern Gas Transmission Co., FPC No. G-9451 et al.;
and Texas Eastern Transmission Corp., FPC No. G-9784 et al.

22 See Pittsburgh v. FPC, No. 1289S, D.C. Cir., March 8, 19S6.
23 One pending case, Midwestern Gas Transmission Co., FPC No. G-9451 et al., has

consumed forty-three full hearing days merely for presentation of the applicants' direct

evidence. Counsel for intervenors have estimated the proceeding will require four to five

years.
24 See note 10 supra.
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extend FPC jurisdiction so as to require certification, particularly with

respect to the pipeline's gathering lines.25 Pipelines, conscious of the

provisions of section 1(b)26 of the act, exempting production and gath
ering from FPC jurisdiction, have resisted this intrusion. They are com

forted by the legislative history,27 and by the Supreme Court's rejec
tion, in the following terms, of previous FPC contentions that the

exemption is limited to drilling and well-spacing:
In the face of the unambiguous language of the Act and its legislative background,
we cannot ascribe such a narrow meaning to the words, "production or gathering of
natural gas." . . . [W]e said that this phrase comprehended the producing properties
and gathering facilities of a natural-gas company.28

There are a number of reasons for excluding gathering equipment
from the requirement of certification. Basically, however, the size, lo
cation, and pressures maintained in gathering lines must be subject to
rapid adjustment as operating conditions dictate. Commission action
in this regard would perform no useful function. Since the FPC asserts

complete control over pipeline sales, including abandonment of service,
its jurisdiction is fully protected without the necessity of injecting
itself into this sphere which Congress and the courts have held to be
nonjurisdictional. By curtailing peripheral inquiries such as this, much
unrewarding time and effort could be conserved.
Another unfortunate manifestation of Phillips is the involvement of in

dependent producers in pipeline certificate proceedings. The FPC rules
require producers proposing to sell gas in interstate commerce to apply for
certificates of public convenience and necessity.29 If the sale is proposed
in connection with a new pipeline project, or expansion of an existing
pipeline, the applications of the producer and the pipeline must be filed
concurrently,30 and are usually consolidated for hearing and disposition.

25 This issue was recently raised in Panhandle Eastern Pipe Line Co., FPC No. G-1705
et al., for the first time in the eighteen years that the company has been subject to
FPC jurisdiction. The presiding examiner's decision, issued March 6, 1956, recommends
at p. 68 that no action be taken until a subsequent proceeding. The Commission's law
yers have appealed that ruling to the Commission.

26 52 Stat. 821 (1938), 15 U.S.C. � 717(b) (1952).
27 Hearings Before a Subcommittee of the House Committee on Interstate and Foreign

Commerce on H.R. 11662 (a predecessor to the Natural Gas Act), 74th Cong., 2d Sess
17 (1936).

" ' '

28 FPC v. Panhandle Eastern Pipe Line Co., 337 U.S. 498, 504-05 (1949). (Emphasis
added.)

2� 18 C.F.R. � 157.23(a) (Supp. 1956).
30 18 C.F.R. � 157.23(b) (Supp. 1956).
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In most cases this procedure has resulted in making the proceeding
more cumbersome, without yielding any discernible benefit. The pro
ducer's application and participation have been treated as a pure for
mality, presumably on the theory that, if the pipeline project will serve
the public convenience and necessity, it is obvious that the public inter
est requires the gas to be made available by the producer.
On the other hand, the Natural Gas Act makes no distinction between

independent producers and pipeline companies insofar as certification is
concerned. The Commission has summarized the statutory requirements
as follows:

Congress has required findings based upon the evidence adduced of record that
the "applicant is able and willing properly to do the acts and to perform the services
proposed . . . , otherwise such application shall be denied." . . . Prerequisites to
a finding that an applicant is "able" to do the acts and perform the services pro
posed are, inter alia, subsidiary findings relating to gas supply, economic feasibility,
marketability and adequacy of design and capacity. Where the record is deficient
with respect to any of such findings there is no basis upon which the finding re

quired by the Act can rest.31

That standard, uniformly applied to the pipelines, has not yet been

imposed upon independent producers. Under present practice, instead
of obtaining evidence from the producer as to the extent of the gas re

serves being dedicated, this estimate is submitted by the pipeline.
Rather than obtain evidence from the producer as to the manner in
which it proposes to develop and operate its properties, the pipeline
presents testimony as to possible methods in which that could be done.32

And, except in the most unusual circumstances,33 there is no inquiry
whatever concerning the adequacy of design, economic feasibility, or the
producer's ability to finance its project.
It might be desirable, from the standpoint of the public interest, to

obtain from the producer information from which such material could

31 American Louisiana Pipe Line Co., FPC No. G-2306 et al., order issued Aug. 2,
1954.

32 The only significant instance in which the producer itself has presented gas-supply
evidence is Signal Oil & Gas Co., FPC No. G-2570 et al., where, however, no system ex

pansion was being undertaken by the pipeline company. Opinion No. 288, issued Nov.

28, 1955.
33 In Natural Gas Pipeline Co., FPC No. G-4280 et al., discussed below, the presid

ing examiner's decision, issued Feb. 1, 1956, questions the producer's ability to finance

development of the field; one of the conditions to be attached to the issuance of the cer

tificate requires the submission of further satisfactory proof of the producer's ability
to provide adequate financing for the project.
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be developed.34 But, if that is not to be done, there is little justification
for requiring separate certificates for the producer,35 and still less

justification for injecting that class of natural-gas company into the

already overcrowded pipeline proceedings.
If producer certificate proceedings are to take on no greater substance

than they have during the past two years, some method should be found
to eliminate them or reduce their number. The Commission has re

quested the Congress to amend section 7(c) of the act,36 "to eliminate
the mandatory hearing requirement, substituting in lieu thereof a re

quirement for due notice and opportunity for hearing."37
In the absence of legislation, another method for accomplishing the

same purpose would be to utilize an existing provision of section 7 of
the act, dealing with certification. Section 7(f) provides that the FPC
may determine the "service area" of a natural-gas company. It further

provides:
Within such service area as determined by the Commission a natural-gas company
may enlarge or extend its facilities for the purpose of supplying increased market
demands in such service area without further authorization?8

By allowing independent producers to denominate geographical serv
ice areas sufficiently broad to encompass all of their operations, the
Commission could limit its certificate scrutiny to a single occasion for
each producer. Presumably, standard conditions would be attached to
such authorizations so as to protect the Commission's right to inquire
into matters of special concern.39 The adoption of the "service-area"
procedure for independent producers would eliminate the present delay
which the pipelines must undergo before attaching new, and often badly
needed, gas supplies.40 In addition, the provisions of section 7(f) could

34 In the case of the smaller producer, the pipeline would undoubtedly present the
evidence, but it would be presented on behalf of the producer whose performance is neces

sary to the success of the pipeline project.
35 Recently, in testimony during Hearings Before the Subcommittee on Independent

Offices of the House Committee on Appropriations, 84th Cong., 2d Sess., pt. 2, at 1661
(1956), the Chairman of the FPC stated that most producer certificate cases were "rou
tine" and that the issuance of certificates "is a most regrettable legal requirement."

36 56 Stat. 83 (1942), 15 U.S.C. � 717f(c) (1952).
37 See 35 FPC Ann. Rep. 182 (1955).
38 56 Stat. 84 (1942), 15 U.S.C. � 717f(f) (1952). (Emphasis added.)
39 For example, the FPC might provide that the blanket authorization would be ap

plicable only with respect to sales to existing natural-gas companies operating under cer

tificates previously issued by the FPC.
40 In many cases the FPC grants temporary authorization, pursuant to � 7(c) of the

act, 56 Stat. 83 (1942), 15 U.S.C. � 717f(c) (1952), thereby eliminating part of the
delay.
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also be made quite useful if applied to the pipelines themselves. His
torically, however, the latter proposal has not shown very great
promise.41
As matters presently stand, however, the Commission requires that

applications be filed and processed with respect to each jurisdictional
act proposed by a pipeline or independent producer. Where uncontested
producer applications are not consolidated with pipeline proceedings,42
the Commission, without eliminating any procedural steps, has never

theless devised a method for conducting a hearing covering as many as

forty applicants in a matter of minutes.43 The Commission then enters
a formal finding that each applicant is "willing and able," and issues
the certificate routinely. In most instances, the pipelines are gratified
by such procedural simplicity, since it obviates the need for them to

participate in the proceeding. But, the Commission's routine treatment
of producer certificate proceedings has not been limited to uncontested
matters, and there are situations in which the Commission's practice
of indiscriminately entering a finding as to the producer's willingness and
ability may result in serious detriment to the pipeline. Superior Oil
Co.** is a case in point.
As noted above, American Louisiana Pipe Line Company's new pipe

line project was pending before the Commission when Phillips was de
cided. In recognition of what it conceived to be its statutory duty, the
Commission stated in "clear and unambiguous language" that "in the
absence of applications by the proposed suppliers no favorable action
could be taken" with regard to the pipeline application. Accordingly,
the Commission recessed the hearings for a month to enable the pro
ducers to file their applications.45 None filed within that period.
In the meantime, it became apparent that two large producers, whose

contracts contained escape clauses, had withdrawn from the project.
And the remaining producers would soon be able to cancel their con-

41 None of the seven pipeline applications filed between 1942 and 1946, pursuant to

� 7(f), has yet been acted upon by the Commission. The Commission has recommended

to the Congress that the service-area provisions of � 7(f) be eliminated. See 35 FPC

Ann. Rep. 182 (1955).
42 See 18 C.F.R. � 157.23(b) (Supp. 1956).
43 Although considerable time may elapse between filing of applications and hearing,

the shortened hearing procedure prescribed by 18 C.F.R. � 1.32 (1949) and the waiver of

intermediate decision procedure prescribed by 18 C.F.R. � 1.30(c) (Supp. 1956) of the

FPC regulations permit expeditious issuance of final certificates.
44 FPC No. G-6067 et al.
4* American Louisiana Pipe Line Co., FPC No. G-2306 et al., orders issued Aug. 2,

1954, and Aug. 13, 1954.
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tracts by reason of deadline clauses requiring the pipeline to have ob
tained its certificate by October 1, 1954. In order to prevent such can

cellation, the Commission reversed itself with the following very candid

explanation:
We will, therefore, issue a certificate to American Louisiana at this time so as

to make fully effective its gas purchase contracts, including, however, a condition
that American Louisiana may not commence construction of the project until its
suppliers have fully complied with the Natural Gas Act as interpreted by the Phillips
decision.46

The dissenting Commissioners were of the view that the action taken
was unlawful because there was no proof that "American Louisiana's

suppliers are able and willing to do what must be done." In addition,
they were concerned over the "available gas supply, if any," as well as
"the producers' prices . . . which are among the highest, if not the high
est, known to this Commission."47 Some of the intervenors were also

deeply concerned over those issues.

Subsequently, when certain of the producers filed "conditional" ap
plications with the Commission, all intervenors which had questioned
the willingness of the producers or the gas supply and price aspects
were effectively excluded from the proceeding.48 Thus, even under these

circumstances, the Commission treated as a mere formality producer
certificate applications which expressly denied the Commission's juris
diction, and which were conditioned upon the producers' receiving the

prices specified in the contracts throughout their twenty-year term.

Finding that such producers were "willing and able" to perform the
service and to comply with the act and the Commission's regulations,
the Commission issued certificates and provided that written acceptances
should be filed by the producers.49 Instead, the producers filed state
ments reiterating their position that they were not subject to the Com
mission's jurisdiction, especially with regard to rates.
The American Louisiana producer cases are now awaiting argument

in the United States Court of Appeals for the District of Columbia Cir
cuit,50 review proceedings having been instituted by excluded inter-

46 Id., Opinion No. 276, issued Oct. 1, 19S4, at 17-18.
47 Id. at 3, 5, 6 (dissenting opinion).
48 Related orders issued April 18, 1955, in Superior Oil Co., FPC No. G-6067 et al.
49 Superior Oil Co., FPC No. G-6067 et al., order issued May 9, 1955.
50 Memphis Light, Gas & Water Division v. FPC, appeal docketed, No. 12837, D.C.

Cir., Aug. 10, 1955; Panhandle Eastern Pipe Line Co. v. FPC, appeal docketed, No.
12840, D.C. Cir., Aug. 10, 1955, in which case the authors are of counsel for the peti
tioner.
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venors. Should the court disagree with the Commission as to the im
portance of the act's "willing and able" requirements, the impact upon
the pipeline could be rather severe. On the other hand, and assuming
that the producers would be willing to go forward under such condi
tions, the remand of the producer cases to the Commission might well
result in reducing the cost of the gas to the pipeline.
Although the Commission completely disregarded the issue sought to

be raised concerning the prices contained in American Louisiana's gas-
purchase contracts, the Commission may by this time have changed its
policy in this regard, as indicated by its more recent decision in Cities
Serv. Gas Co.51
In that certification proceeding, Cities Service, an interstate pipeline,

contracted with Signal Oil, a producer, for a substantial supply of gas
to be used to supplement Cities Service's existing gas supply. Inter

dependent applications were filed simultaneously by the companies. A
number of intervenors, including an interstate pipeline and an intrastate

pipeline, objected to the 12 cent per Mcf price contemplated by the

Signal Oil contract. Although their own costs would not have been
affected immediately, the intervenors demonstrated that the contem

plated price was higher than other existing prices in the area, and even

tually would have the effect of raising the going field price.52
The Commission agreed with the applicants that it had ample power

later to deal with any resulting price increases which might be sought
in connection with other sales in adjacent areas; but, even so, the
Commission was unwilling to permit the "going-field-price" level to be

penetrated. Accordingly, it granted authorizations, but only upon condi
tion that the price be reduced from 12 cents to 10 cents per Mcf, that
being the maximum price currently being paid in the area.53
This form of producer regulation poses difficult problems to the pipe

lines. In an inflating economy, pipelines simply cannot obtain new gas

supplies unless they offer attractive initial prices, or else agree to in

crease their payment to the producer when, at some later time, the
market value of the gas increases.
The traditional means of providing for such future increases has been

to insert favored-nations clauses or renegotiation clauses in the gas-

si FPC No. G-2S69 et al., Opinion No. 288, issued Nov. 28, 1953.
52 The intervenors conceded that their favored-nations clauses would not be "triggered"

by the new contract.
53 Signal Oil has sought review of the Commission's action. Signal Oil & Gas Co.

v. FPC, appeal docketed, No. 11867, 3d Cir., March 9, 1956.
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purchase contracts. The Commission has previously attempted to force

interstate pipelines to discontinue that practice, by prescribing regula
tions under which new contracts containing such clauses would be dis

regarded in determining, for certificate purposes, the supply of gas
available to the pipeline.54 And now, Cities Service tends to destroy the

only other incentive which a pipeline can offer an otherwise unwilling
producer, namely, a higher initial price.
The precise scope of Cities Service, and its effect upon the pipelines,

cannot yet be determined, although it is apparent that issues of this
nature will serve further to complicate and extend pipeline certificate

proceedings. In recent cases, virtually indistinguishable from Cities

Service, the Commission has followed the pre-Cities Service line of
cases55 in which it expressed the view that rate issues should not be tried
out in certificate proceedings. However, in all of the cases in which that
result has been reached,56 the intervenors seeking imposition of rate
conditions were distributing companies, rather than pipelines competing
for gas in the supply area as in Cities Service.
Further light may be shed upon this area of uncertainty as a result

of Natural Gas Pipeline Co., now pending before the Commission on

appeal from a trial examiner's decision.57 That proceeding involves a

number of complex issues, including the proposal of Natural Gas Pipe
line to build a large lateral supply line to a new gas-supply area, and
the interdependent proposal of Mid-Continent and other producers to
deliver large volumes of gas to Natural.

54 FPC No. R-137. The regulations, originally intended to be applied directly to the
pipelines, were later incorporated as part of Order No. 174-B, prescribing regulations
applicable to independent-producer certificate filings. See 18 C.F.R. � 157.24 (Supp. 1956).
Of course, if the producer is unable to obtain its certificate because of the escalation
clauses, no gas would be available to the pipeline under such contracts. In FPC No. R-153,
the Commission is considering adding an even broader prohibition to the regulations gov
erning independent-producer rate filings. See notice of Proposed Rule Making, 21 Fed.
Reg. 2388-89 (1956), to amend 18 C.F.R. � 154.93 (Supp. 1956).

55 Superior Oil Co., FPC No. G-6067 et al., order issued June 13, 1955, deny
ing application of City of Memphis for rehearing. See also Lexia Buchanan, FPC No.
G-3864, order issued July 1, 1955; Lenoir M. Josey, et al., FPC No. G-8709, order issued
Sept. 13, 1955; Albert Plummer, FPC No. G-2578, order issued Sept. 29, 1955.

56 Transcontinental Gas Pipe Line Corp., FPC No. G-4718 in G-3045 et al., Opinion
No. 287, issued Nov. 28, 1955, and No. 287-A, issued Jan. 20, 1956; Atlantic Refining
Co., FPC No. G-8809 et al., order issued Dec. 30, 1955; Transcontinental Gas Pipe Line
Corp., FPC No. G-9049 et al., examiner's decision affirmed by Commission, order issued
March 12, 1956.

57 FPC No. G-4280 et al., examiner's decision issued Feb. 1, 1956.
Feb. 1, 1956.
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Intervenors, headed by the same intrastate and interstate pipelines
which were successful in imposing the rate condition in Cities Service,
opposed the applications on a variety of grounds. One of the principal
contentions of the intervenors was that the IS cent per Mcf contract rate
which Natural proposed to pay was unreasonable because it exceeds the
11 cent "maximum going field price" in the area.

Finding that the certificate applicants had not "sustained the burden
of proving" that a price in excess of 11 cents per Mcf would be just
and reasonable,58 the examiner's decision recommends issuance of the
certificates only upon condition that the price provisions of the contracts
be reduced from IS cents to 11 cents per Mcf. The examiner relied
upon what he described as the Commission's "hold-the-line principle,"
established in Cities Service.59
In addition to their opposition to any increase in the going field

price, the intervenors urged that the applications of Natural and its gas
suppliers be denied on the grounds that comparable volumes of gas
could be made available to Natural at lower cost from other sources. In

fact, the interstate pipeline intervenor, Lone Star Gas Company, offered
to build a line to Natural's existing facilities and to furnish gas at a

delivered cost very substantially less than the comparable expense under
Natural's proposal. Natural declined that offer, but Lone Star filed an

application,60 subsequently consolidated with the pending proceeding,
seeking a certificate to construct facilities and deliver gas to an unwill

ing purchaser.
The trial examiner has recommended denial of Lone Star's competing

proposal, terming it "a hastily improvised device, designed primarily to

block Natural from entering Lone Star's gas purchase area . . . ."61 The

significant point, however, is that the denial is based merely upon de
ficiencies found to exist in Lone Star's proof, rather than upon consid
erations of policy.
On the broader question, the examiner held that it was "obvious" that

Lone Star's proposal would prevail over Natural's if a lower cost could
be assured, other things being equal.62 And, although the Commission
does not have the power to compel Natural to purchase gas from Lone

68 Id. at 52.
59 Id. at 43-44. See note 51 supra.
�o FPC No. G-8763, consolidated with Natural Gas Pipeline Co., FPC No. G-4280

et al.
61 Natural Gas Pipeline Co., FPC No. G-4280 et al., examiner's decision issued Feb. 1,

1956, at 88.
62 Id. at 68.
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Star, the examiner was of the view that the Commission could and

should deny Natural's application, if gas could be obtained at less ex

pense from the other source.
If that view is correct, there is no legal reason why independent pro

ducers as well as pipelines may not compete, in proceedings before the

Commission, for the right to provide the supply for any pending pipe
line construction project. Although the problem at the moment is one

of too few rather than too many potential suppliers, the time may come

when Natural-Lone Star may be used to force a pipeline, under compul
sion of threatened denial of its application, to accept the Commission's
view rather than that of management as to the more desirable source

for its supply.
Conversely, might not a pipeline, whose competing offer to purchase

gas from a producer has been declined, intervene in the producer's
certificate case, and thereby obtain a supply of gas? Analogous inter
ventions by distributing companies in pipeline certificate proceedings are

commonplace. Thus, although the pipeline has a ready customer for its

proposed additional volumes, the Commission has frequently conditioned
the certificate so as to require service to claimants other than those to
which the pipeline has agreed to make deliveries.83
Since Phillips says that independent producers are natural-gas com

panies, subject to the same form of regulation as pipelines, it is entirely
possible that future certificate proceedings of both producers and pipe
lines will become literally littered with competing demands by both
classes, with all of the consequent delay and uncertainty which that
would involve. Even if not all of the possibilities eventuate, it is per
fectly clear that post-Phillips pipeline cases are headed toward erosion
of former distinctions among allocation, certificate, and rate proceedings.

IV

Impact Upon Pipeline Rates

The most potent power conferred upon the Commission by the Natural
Gas Act is its rate-regulating authority, which has been applied with
great vigor to the interstate pipelines since they were brought under
federal control in 1938. During the first decade, the Commission's efforts
were largely devoted to forcing rate reductions upon the pipelines while,
during the second decade, rate-increase proceedings have required at
least an equivalent amount of the Commission's attention.

See, for example, Michigan-Wisconsin Pipe Line Co., 9 FPC 152, 164-65 (1950).
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In each of the cases throughout that period, virtually every element
contributing to the final rate became a separate point of controversy.
The sole exception was the pipeline's gas-purchase expense, which nor

mally was uncontested.64 Stripped of its insulation by Phillips, gas-
purchase expense is now one of the principal points of contention in
pipeline rate proceedings.
The rate-making pattern employed by the Commission is the "cost-

rate base" method, wherein the pipeline is limited to the recovery of
its costs, including taxes, and a return on its net-investment rate base.
In almost every instance, the largest single item of cost is the amount

included for the pipeline's gas supply.
For a variety of reasons, the unregulated prices being paid inde

pendent producers, ultimately reflected in pipeline rates, have mounted

substantially during recent years. The increases dramatized the penal
effect of eliminating all rate benefit to pipelines producing significant
portions of their own gas supply. Under traditional FPC rate-making
policy, pipeline-produced gas was reflected in the rates simply as a cost

item, representing an insignificant fraction of the value of such pro
duction.
In Panhandle Eastern Pipe Line Co.,63 decided a few weeks prior to

Phillips, the Commission modified its policy and permitted the pipeline
to include as a recoverable expense the commodity value of the gas
which it produced.66 Since the standard adopted was the weighted aver

age of prices being collected by independent producers for comparable
volumes of gas, the regulation of producers' prices will undoubtedly
affect the level of the commodity value attributed to pipeline-produced
gas.
In review proceedings,67 the court of appeals agreed that the Com

mission is not bound to the cost-rate base method, but remanded the

matter to the Commission for the purpose of determining whether the

64 There were, of course, instances in which contracts between affiliates were subjected
to scrutiny. See, for example, City of Cleveland, 3 FPC ISO (1942), rev'd on other

grounds sub nom. Hope Natural Gas Co. v. FPC, 134 F.2d 287 (4th Cir. 1943), rev'd

320 U.S. 591 (1944) (FPC decision sustained).
65 FPC No. G-1116, et al., Opinion No. 269, issued April IS, 19S4, 3 P.U.R_3d 396.

66 in the only similar pipeline rate proceeding decided by the Commission since Phillips,
the Commission followed the Panhandle principle but reserved the right to re-examine

its new policy in the light of its expanded jurisdiction. El Paso Natural Gas Co.,

Opinion No. 278, issued Nov. 26, 19S4.
67 Detroit v. FPC, 230 F.2d 810 (D.C. Cir. 19SS), rehearing denied, Feb. 26, 1956,

Judge Danaher dissenting, petition for cert, filed, 24 U.S.L. Week 3321 (U.S. May 21,

1956) (Nos. 958, 976).
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entire differential between cost and commodity value is required in order

to induce pipelines to continue their highly beneficial exploration and

production activities.68 Review is being sought in the Supreme Court.69
While the "incentive test" formulated by the court of appeals is not

directly related to Phillips, the court also instructed the Commission to

consider the impact of Phillips, particularly the effect which federal regu
lation of producers might itself have in improving the bargaining posi
tion of pipelines.
Since the Commission has already found that the cost method re

sulted in an insignificant and perhaps even a negative return to the pipe
line for its own gas,70 it seems clear that the application of similar rate-

making standards to independent producers would leave the pipeline and
the producer with little, if any, incentive to produce gas over which to

bargain. On the other hand, the application of a fair-field-price standard
in establishing independent-producer rates would tend to stabilize the

upward spiral of gas-supply costs, and thereby achieve a result which
would be quite beneficial to pipelines.
Prior to Phillips, the pipelines, and particularly those which do not

produce significant portions of their gas supplies, entered into gas-
purchase contracts containing various escalation provisions which pre
cluded stability in prices. The escalation clauses appear to be justified
in many instances,71 but, nevertheless, they have the effect of causing
the pipelines periodically to initiate rate-increase proceedings to recover

increased gas-purchase costs.

Following the Supreme Court's decision in Phillips, the Commission
issued a series of orders prescribing regulations applicable to inde
pendent producers.72 The new regulations establish the price which was

being collected by the producer on June 7, 1954 (the date of the Su-

68 For the Commission's interpretation of the court's test, as applied to an independent-
producer rate proceeding, see Davidor & Davidor, FPC No. G-8SS0, order issued
March 22, 1956.

69 The authors are of counsel to the pipeline.
70 Panhandle Eastern Pipe Line Co., FPC No. G-1116 et al., Opinion No. 269, issued

April IS, 1954, at 29-30.
71 For example, in the case of new pipelines, the producer frequently has accepted lower

initial prices to permit the pipeline to overcome its heavy start-up expense, with esca

lations in later years to make up for the deficiency during the first portion of the term
of the contract.

72 Order No. 174, issued July 16, 1954; Order No. 174-A (superseding Order No. 174),
issued Aug. 6, 1954; Order No. 174-B (amending Order No. 174-A), issued Dec. 17,
1954, all in FPC No. R-138. The current version of the regulations is found in 18 C.F.R.
�� 154.91-1S4.102, 1S7.23-1S7.29 (Supp. 19S6).
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preme Court decision), as the base rate applicable to sales to pipelines.
The regulations specifically provide that the operation of escalation
clauses following that date constitute changes in rate which are subject
to review by the Commission pursuant to section 4 of the act.73
Of course, the pipeline has no way of determining whether the Com

mission will suspend the effectiveness of the producer's change in rate,
and, if so, the duration of the suspension,74 nor can it foresee the por
tion of the increase which will be allowed ultimately. In many cases,
therefore, the pipeline has made a preventive rate filing, the net effect
of which, except for the uncertainty, is little different than the procedure
which would have been followed by the pipeline prior to Phillips.

Since Phillips, the rate efforts of the producers have been largely
directed toward obtaining or enforcing recognition of the prices pre
scribed in their contracts. Other producers, being dissatisfied with the

agreements they had made with pipelines, have sought to disregard their
contract rates and proceed, by unilateral rate filings, to increase their
revenues.75 If such procedure were permitted, the effect of Phillips
would be to impose burdens upon the pipelines which they could not

have foreseen when they selected their sources of supply.
It has recently been authoritatively established, however, that the

path of regulation is not necessarily a two-way street. In United Gas

Pipe Line Co. v. Mobile Gas Serv. Corp., the Supreme Court sur

prised the regulators and regulated alike by attributing to the Natural
Gas Act the purpose of "preserving the integrity of contracts," so as to

permit "stability of supply arrangements" in the natural-gas industry.76
The natural-gas company (a pipeline in this instance) had attempted to

increase its rates for gas to be resold for industrial purposes simply by
filing a new rate schedule with the FPC in lieu of the private contract

then on file. The Court rejected the notion that the Natural Gas Act

had created a "filed rate" procedure permitting unilateral modifications
of prices originally agreed to by seller and buyer.
It is perfectly clear from the Mobile case that pipelines cannot be

called upon to increase their payments to independent producers on the

73 See 18 C.F.R. � 154.94 (Supp. 1956).
74 Section 4(e) of the act, 51 Stat. 823 (1938), 15 U.S.C. � 7l7c(e) (1952), limits the

maximum period of suspension to five months.
75 J. M. Huber Corp., FPC No. G-9310, discussed supra. See also, Dorchester

Corp., FPC No. G-6505, discussed supra, where the Commission permitted withdrawal

of the portion of a unilateral rate increase not being collected on June 7, 1954.

76 76 Sup. Ct. 373, 380 (1956). Compare FPC v. Sierra Pacific Power Co., 76 Sup.
Ct. 368 (1956), decided on same day.
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basis of unilateral rate filings which do not conform to the contract on

file with the FPC. The FPC has recently rejected a producer's proposal
for unilateral changes in rates which would have more than doubled the

pipelines' gas-supply costs from that source.77
At the same time, however, the Commission, treating Huber's uni

lateral filing as a request for an investigation of its rates, commenced
a proceeding under section 5 (a) of the act,78 to determine whether any
of Huber's rates, including those proposed to be changed, were unreason

able or discriminatory.79 While it may be surmised that the Commis
sion's motive in examining Huber's rates is to determine whether they
are too low, rather than too high, the standard to be met before a valid
increase can be ordered is rather onerous.

In FPC v. Sierra Pacific Power Co.,m a companion case to Mobile, the
Supreme Court interpreted the rate provisions of the Natural Gas Act
and the Federal Power Act, under which Sierra arose, as "substantially
identical."81 Thus, the criterion to be used in determining whether a

pipeline may be required to increase its payments to a producer above
the contract price is the following:
The sole concern of the Commission would seem to be whether the rate is so low as
to adversely affect the public interest�as where it might impair the financial ability
of the public utility to continue its service, cast upon other consumers an excessive
burden, or be unduly discriminatory.82
The gloss which the Sierra and Mobile cases have placed upon post-

Phillips pricing is not entirely self-revealing. Some producers, seeking
to obtain the escalated prices contemplated by their contracts, have
asserted that those cases mean that the Commission is exceeding its

77 J. M. Huber Corp., FPC No. G-9310, order issued April 13, 1956. Huber's rate-
increase filings had previously been suspended, and, at the conclusion of the statutory
five-month suspension period, motions were submitted seeking to make effective the
higher rates, subject to refund. The motions were, of course, denied when the filings were

rejected.
78 52 Stat. 823 (1938), 15 U.S.C. � 717d(a) (1952).
79 In the Mobile case, 76 Sup. Ct. at 381, the Supreme Court observed: "Thus while

natural gas companies are understandably not given the same explicit standing to com

plain of their own contracts as are those who represent the public interest or those who
might be discriminated against, there is nothing to prevent them from furnishing to the
Commission any relevant information and requesting it to initiate an investigation on
its own motion."

80 76 Sup. Ct. 368 (1956).
81 Id. at 370.
82 Id. at 372.
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authority in suspending and disallowing such contract prices.83 Their
contention (not without merit, particularly in connection with fixed-price
escalations) is that the Commission cannot disregard the "integrity of
contracts," nor disturb established "supply arrangements," without first
having found such arrangements to be unlawful. The question turns

largely upon whether a change in price provided for in the contract
constitutes a "change in rate," within the purview of section 4 of the
act.84 But, whether or not the Commission has the power to treat esca
lations as changes in rates, it is obvious that the pipeline will be severely
squeezed unless it is permitted to pass along to its resale customers all
increased gas-purchase costs.

An interesting case in point is Phillips Petroleum Co. v. FPC,85 which
arose indirectly out of Michigan-Wisconsin Pipe Line Company's rate

proceedings which were pending before the Commission when the origi
nal Phillips case was decided. When Michigan-Wisconsin first com

menced operations as an interstate pipeline, its gas-purchase contracts
with Phillips contained spiral-escalation clauses which, in effect, pro
vided that, should the pipeline obtain an increase in its resale rates (at
a time when the index of commodity prices had advanced a given
number of points), the pipeline would pay the producer a proportionate
increase with respect to future deliveries.86
In 1951, Michigan-Wisconsin filed with the Commission new rate

schedules providing for an increase in resale rates from 28 cents to 31.5
cents per Mcf. The Commission set the matter for hearing and per
mitted the pipeline to collect the increased rate, subject to refunding
any portion found not justified. Michigan-Wisconsin then commenced
paying the proportionately escalated price to Phillips, subject to recov

ery of the proper amount in the event the Commission disallowed a

portion of the pipeline rate increase. Before the rate proceedings were

83 See Union Oil Co. of California, FPC No. G-4331 et al.; and Crow Drilling Co.,
FPC No. G-6622 et al., in both of which the producers have moved to terminate rate

proceedings relating to the lawfulness of price increases provided for in their rate sched

ules.
The FPC rejected the producers' contention in Tide Water Associated Oil Co., FPC

No. G-9551, order issued May 24, 1956.
8* Cf. Mississippi Power & Light Co. v. Memphis Natural Gas Co., 162 F.2d 388 (5th

Cir.), cert, denied, 332 VS. 770 (1947).
85 227 F.2d 470 (10th Cir. 1955), cert, denied, 24 U.S.L. Week 3261 (U.S. April 2,

1956) (No. 684).
86 Note that this particular type of escalation clause cannot initiate a pipeline rate in

crease.
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concluded, Michigan-Wisconsin initiated another rate proceeding seek

ing a further increase to 35 cents per Mcf. The Commission also placed
this increase in effect under bond, and a similar arrangement was again
made between Michigan-Wisconsin and Phillips.
Michigan-Wisconsin was, of course, entitled to recover, in its rates,

the escalation which would be payable to Phillips, but, prior to final dis

position of the pipeline rate proceeding, the Supreme Court disposed of

Phillips. The Commission, conceiving that it could determine the amount

of escalation to which Phillips would be entitled at the same time it
fixed Michigan-Wisconsin's rates, disallowed the entire claim for con

tract escalation.87 Certain of Michigan-Wisconsin's other claimed costs

were also disallowed, so that in no event would Michigan-Wisconsin's
resale rate have been high enough to permit Phillips to retain the entire
amount it had collected. Subsequently, on rehearing, the Commission
modified its order so as to include in Michigan-Wisconsin's resale rates

part, but not all, of the amount to which Phillips was entitled under
its contract.88

Meanwhile, the Commission having required all independent producers
to file rate schedules based upon the prices effective June 7, 1954, Phil
lips tendered filings reflecting the amount it was collecting on that date,
including the excess subject to refund. The Commission suspended that
filing as well as a subsequent filing which had been properly computed
on the basis of the resale rates finally established for Michigan-Wiscon
sin.89 Phillips sought review, and the United States Court of Appeals
for the Tenth Circuit held that Phillips could not be bound by a deter
mination of its rate made in a proceeding to which it was not a party.
Moreover, since the escalation clause was operative on June 7, 1954,
Phillips' second filing did not constitute a "change in rates," subject to
suspension by the Commission.90
The net effect, however, is that Michigan-Wisconsin is collecting rates

from its customers which do not recompense it for the full amount of
its gas-purchase costs. Although the pipeline could presumably have
avoided this result by seeking review of the decision in its own rate

proceeding, the case nevertheless illustrates the danger of establishing
87 Michigan-Wisconsin Pipeline Co., FPC Nos. G-1678 and G-1996, Opinion No. 275,

issued July 30, 1954.
88 Id., Opinion No. 275-A, issued Nov. 29, 1954.
89 Phillips Petroleum Co., FPC No. G-3176, orders issued Oct. 1, 1954, and Dec. 8

1954.
99 Phillips Petroleum Co. v. FPC, 227 F.2d 470 (10th Cir. 1955).
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pipeline rates without first having made lawful and binding determina
tions of the rates which the producers are entitled to collect.91
Unfortunately, from the pipeline standpoint, it is not always possi

ble, prior to or concurrently with the fixing of pipeline rates, to deter
mine the rate which producers are entitled to collect; under such cir
cumstances, the pipeline must proceed at its peril. Pipelines are doing
so, at the present time, in four general contexts : ( 1 ) where the producer
has filed rate schedules with the Commission, but the Commission pur
ports to suspend or disallow subsequent contract escalations, (2) where
the producer has filed rate schedules with the Commission but neglects
to file decreases in rates as contemplated by its contracts, (3) where
the producer files rate schedules incorporating invalid provisions, and

(4) where the producer files no rate schedules.

Except in the case of affiliates, the Commission has not shown the
same inclination to consolidate related rate proceedings that it has with

respect to certification and allocation proceedings. Accordingly, under

present practice, producer rate proceedings go forward (or, in any event,
are handled) separate from pipeline rate proceedings which may be
dependent in part upon the rates allowed in the producer proceedings.

Because of the present uncertainty concerning the limits of FPC

jurisdiction over independent producers, there are many instances in
which such producers have complied with Order No. 174-B while, at
the same time, contesting their inclusion in the category of "natural-

gas companies." For example, many producers whose activities are re

stricted to drilling operations and making wellhead sales have filed
rate schedules and have submitted rate-increase filings. In some of those

instances, the FPC has suspended the effectiveness of contract escalation

clauses, and undoubtedly there will be occasions when the increase will
be disallowed. It is to be expected that pipeline rate filings based upon
such proposed increases would then be disallowed.

But, what if the producer later succeeds in establishing its conten

tion that the increase was improperly delayed or dismissed, either be
cause the producer is not subject to FPC jurisdiction, or because it is

ultimately determined that such escalations do not constitute "changes
in rates"? If the producer is then able to enforce its contract as to

prior deliveries, the pipeline will be squarely in the middle, having no

right to reparations from its ratepayers, the distributing utilities.92

91 This does not necessarily require a determination of "just and reasonable" rates to

be charged by the producer, but simply the legally effective rate.

92 See Montana-Dakota Util. Co. v. Northwestern Pub. Serv. Comm'n, 341 U.S. 246,
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It is submitted that, under these circumstances, at least where the pro
ducer is actively contesting either its status or the validity of the rate

treatment it receives, the pipeline, if it so chooses,93 should be permitted
to continue to collect revenues which may be required, until final dispo
sition of the producer litigation.
Another area of uncertainty exists in the converse situation, where

the independent producer files its rate schedule but declines the Com
mission's invitation94 to file subsequent rate reductions contemplated by
its contracts. There are a number of instances in which a producer
whose contract requires that the pipeline's payment be reduced if local

production taxes are lowered has failed to implement the reduction by
filing new schedules with the Commission. Under these circumstances,
a pipeline paying the precise rate on file with the Commission might
risk being deprived of a portion of its gas-purchase costs in its own

rate proceeding. Since the commencement of complaint proceedings
would be wholly impractical, the only recourse available to the pipeline
is self-help, or, in other words, paying the producer the contract price
rather than the June 7, 1954, rate.
Phillips having been unenthusiastically received by independent

producers, a number of them simply ignored Order No. 174-B, which
implemented that decision, while others obtained injunctions95 or de
crees96 staying the application of that order as to them. The pipeline
probably cannot compel the filing of rate schedules by its producers,97
and certainly not in instances where the producer has obtained a stay
of the Commission's Order No. 174-B.
With respect to producers which have simply refused to file rate

254-55 (1951) ; McClellan v. Montana-Dakota Util. Co., 104 F. Supp. 46, 51 (D. Minn.
1952), aff'd, 204 F.2d 166 (8th Cir.), cert, denied, 346 U.S. 825 (1953).
93 The choice would be a difficult one since a later refund would require payment of

6% interest, which in some instances exceeds the pipeline's allowable rate of return.
94 FPC Order No. 180, issued June 30, 1955, provided a painless and expeditious

method for filing reductions in connection with the step-down of the Texas occupation
tax on gas produced, Vernon's Civil Stat. art. 7047(b) (1951), occurring on September 1,
1955; none of such filings was suspended.

95 Union Producing Co. v. FPC, 230 F.2d 36 (D.C. Cir. 1956), vacating injunction
and reversing 127 F. Supp. 88 (D.D.C. 1954), petition for cert, filed, 24 U.S.L. Week 3263
(U.S. March 23, 1956) (No. 792).
96 Magnolia Petroleum Co. v. FPC, appeal docketed, No. 15320, 5th Cir., Nov. 4,

1954 (stay order issued Nov. 15, 1954) ; Ohio Oil Co. v. FPC, appeal docketed, No. 15321,
5th Cir., Nov. 5, 1954 (stay order issued Nov. 16, 1954).

97 Mississippi Power & Light Co. v. Memphis Natural Gas Co., 162 F.2d 388 (5th Cir.)
cert, denied, 332 U.S. 770 (1947).
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schedules, the pipeline could conceivably discontinue purchases, although
it appears that there would be no obligation to do so. Section 21 of the
act98 provides sanctions with respect to noncompliance, but it does not
clarify the position of those who deal with such persons. In any event,
discontinuance of purchases might adversely affect the pipeline's sup
plies, and, in addition, would unfairly place upon the pipeline the
burden of establishing the jurisdictional status of the producer. The
same result would obtain from withholding of payments, even with re

spect to contract escalations occurring during the period of noncompli
ance.

The pipeline is not a peace officer; section 20(a) of the act99 has en

trusted that function to the Attorney General. Since the pipeline cannot

reasonably be expected to exert sanctions against noncomplying pro
ducers, it should not be penalized for failing to do so.

Nevertheless, the quest for ways to reduce pipeline rates has induced
at least one resale customer to contend that a pipeline should not be

permitted to recover any gas-purchase costs in respect to producers fail
ing to comply with the Commission's Order No. 174-B.100 The producer
in question101 supplied almost one-quarter of the pipeline's requirements,
and the cost sought to be disallowed was in the order of fifteen million
dollars. After an exhaustive discussion of the resale customer's novel

proposal, it was rejected by the Commission on the following basis:

The imposition of a sanction such as the exclusion of United's recoverable cost
of gas obtained from Union during the test period because of Union's failure to file
or because some other producer may have failed to file rate schedules for gas
which it supplied to United finds no warrant in the law .... United cannot obtain
natural gas without paying for it.102

United Gas, which is the subject of pending court review,103 dealt with

an attempt to disallow, in toto, gas-supply costs incurred by the pipe
line with respect to certain specified purchases. A similar attempt di
rected to only a portion of those payments would differ only in degree.
The portion subjected to attack might be either a price escalation or

98 52 Stat. 833 (1938), IS U.S.C. � 7l7t (1952).
99 52 Stat. 832 (1938), IS U.S.C. � 717s (1952).
ioo United Gas Pipe Line Co., FPC No. G-1142 et al., examiner's decision issued July

21, 1955, aff'd with modifications, order issued Nov. 8, 1955.
101 See note 95 supra.
io2 United Gas Pipe Line Co., FPC No. G-1142 et al., decision issued Nov. 8, 1955,

at 55.
103 Mississippi River Fuel Corp. v. FPC, appeal docketed, No. 13199, D.C. Cir., March

1, 1956.
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a price differential between the original contract price and the price as

subsequently modified and paid. Where the contract price applicable to

an existing supply remained substantially below prices currently being
offered, there are a number of instances in which pipelines have agreed
to modify the out-dated prices, primarily to induce further development
by their existing suppliers. Many of those modifications occurred prior
to Phillips, and are reflected in producer rates presently on file. Other
modifications resulted from the enactment of minimum wellhead price
orders by the States of Kansas and Oklahoma.
The wellhead price orders, based upon the conservation policy of

the two states, were substantially identical except for the prices to be
attributed to volumes taken. The initial orders were vigorously but un

successfully attacked by the pipelines. The United States Supreme
Court ultimately upheld their validity as conservation measures in
Cities Service.10* The Court reserved the question whether the Natural
Gas Act precludes state regulation of field prices. Not long afterwards,
the states' power to impose such measures became the first sacrificial
lamb destroyed on the altar of federal regulation as the result of Phil
lips. Basing its decision squarely upon that case, the United States
Supreme Court held105 Oklahoma's pricing order invalid as applied to
sales to interstate pipelines, because it conflicts with Federal Power
Commission regulation of such sales.
Pipelines had been complying with the state wellhead orders at least

since Cities Service and, in many cases, since those orders were initially
promulgated. Thus, the pipelines were paying the minimum wellhead
price, which, in most instances, exceeded the price set forth in their for
mal contracts, when, on June 7, 1954, Phillips was decided.
In addition, the Commission's Order No. 174 and subsequent orders

had been outstanding for a number of months prior to the Panoma de
cision, and virtually all Kansas and Oklahoma independent producers
had already filed, as supplements to their rate schedules, a copy of the
wellhead orders. Although some of the pipelines subsequently condi
tioned their payments to producers in various ways, they continued to

pay the higher price. Thus, to a large extent, the contracts between the
pipelines and producers were amended, not so much by virtue of the
invalid orders as by the implied consent of the parties. Accordingly,
there is little, if any, distinction between the effective price in connec
tion with these purchases and the many instances in which upward

104 Cities Serv. Gas Co. v. Peerless Gas & Oil Co., 340 U.S. 179 (1950).
*

105 Natural Gas Pipeline Co. v. Panoma Corp., 349 U.S. 44 (1955).
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price revisions were made by formal modification of gas-purchase con

tracts.
The modified prices are also similar to escalated prices insofar as

both were being paid on June 7, 1954, the cut-off date beyond which
the Commission does not intend to look in establishing the initial rates
of producers.106 After all, many independent producers have been "natu
ral-gas companies" ever since 1938, without themselves, the pipelines,
or the Commission, having known their status. Innumerable "changes
in rates" have occurred during the interim. Where, prior to Phillips,
such changes were recognized by both the producer and the pipeline,
there seems little else for the Commission and the courts to do but to

recognize them also.
Under these circumstances, it seems to the authors that producers

which were permitted to file rate schedules based upon wellhead price
orders, with pipeline acquiescence, have established a valid rate. Such

filings would not seem to be "unilateral" within the purview of Mobile}01
In fact, Mobile dealt with precisely the opposite situation, where the

filing of supplements not based upon contractual agreement was vigor
ously opposed by the purchaser. An outstanding parallel to Mobile, in
the context of pipeline-producer relationships, is presented by Panoma
itself.
The dispute between Panoma and Natural originated in 1952 when

Panoma insisted that Oklahoma's pricing order permitted it to collect
9.8 cents per Mcf for deliveries being made under a 1946 contract

which required Natural to pay only 6.2 cents per Mcf. Faced with
threatened termination of this supply, Natural paid the higher amount
under protest, and proceeded to test the validity of the minimum well
head price order. The Oklahoma Supreme Court upheld the order108
as applied to the Panoma-Natural sale, but, as noted, the United States

Supreme Court invalidated it on the authority of Phillips.
While the case was pending in the Supreme Court, Dorchester109

(Panoma 's successor), in response to Order No. 174, filed with the

106 FPC No. R-138, Order No. 174, issued July 16, 19S4; see also Panhandle Eastern

Pipe Line Co., FPC No. G-1116 et al., order issued Dec. 30, 1955; Natural Gas Pipe
line Co. v. Harrington, No. 2070, N.D. Tex., March 9, 1956.

107 See note 76 supra.
108 Natural Gas Pipeline Co. v. Corporation Comm'n, 272 P.2d 425 (Okla. 1954).
109 In a series of transfers, reflecting great ingenuity on the part of Panoma's tax

counsel, its producing properties were conveyed to Dorchester, or rather to lending insti

tutions, thereby leaving Dorchester with virtually no free assets. See Dorchester Corp.,
FPC No. G-650S, examiner's decision issued Sept. 14, 1955, at 28-36.
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Commission rate schedules consisting of its contract with Natural and

a copy of the state price order. Natural protested the filing and urged
that it be rejected insofar as it purported to establish a rate in excess

of the contract price. The Commission, noting the pendency of the

issue in the Supreme Court, accepted Dorchester's filing, "subject to the

express undertaking and condition that such filing is proper only if
Order No. 26096 is valid as to the sale ... but not otherwise."110 Thus,
the issue left open by the Commission was whether Panoma's rate on

June 7, 1954, was the 6.2 cent contract price or the 9.8 cent minimum
wellhead price.
Shortly after its case was argued in the Supreme Court, Panoma-

Dorchester, as a hedge against an adverse result, filed with the Com
mission a "supplement" to its rate schedule, calling for an increase to

10 cents per Mcf, from 9.8 cents or 6.2 cents, or whatever the existing
rate was. In permitting the rate increase to become effective, subject
to refund, the Commission required Dorchester to furnish a surety bond
in an amount sufficient to give protection only for the difference between
the 10 cent rate and a 9.8 cent rate. Four days later, the Supreme Court
scuttled the state order upon which the 9.8 cent price had been based.
Natural immediately brought this to the Commission's attention, and,

in view of Dorchester's precarious financial position,111 Natural re

quested that a more adequate surety bond be furnished. The Commis
sion commenced hearings to determine the effective rates as of June 7,
1954, which would in turn establish the extent of bond to be required.112
The trial examiner ruled that Natural had never acquiesced in the 9.8
cent price, and that the effective rate throughout the period was no

more than the contract price.113 The Commission, reversing the trial

examiner, held that Dorchester's effective rate on June 7, 1954, was the
price originating from the state wellhead price order.114 In the Com
mission's view, there could be only one "filed rate," and that rate must
be accepted even though it was being paid under protest and was

based upon a state order subsequently declared invalid.115 Thereupon,
110 Id., order issued Nov. 30, 1954.
111 See note 109 supra. The entire transaction among Panoma, Dorchester, and lending

institutions having a $35,000,000 stake in the property was geared to revenues of at least
9.8^ per Mcf.
"2 Dorchester Corp., FPC No. G-6505, order issued May 20, 1955.
113 Id., examiner's decision issued Sept. 14, 1955.
114 Id., order issued Nov. 14, 1955.
115 Xwo commissioners stated that, since the state order was found invalid, the rate

June 7, 1954, must be the contract price. Id., order issued Nov. 14, 1955.



656 The Georgetown Law Journal [Vol. 44: p. 628
Dorchester withdrew its 10 cent rate filing,116 and Natural returned to
the courts.117
The authors believe that the Commission's decision is erroneous.

The Commission proceeded upon the theory that, regardless of the form
of contract existing between the parties, a natural-gas company may
initiate a higher rate simply by making a unilateral filing. Under the
Mobile case, however, that principle would apply only where the natural-
gas company has a tariff-type rate structure, as do most interstate pipe
lines. But where, as in Dorchester, the parties have agreed upon a

single specific rate and have not expressly or impliedly agreed to any
modification, the contract price is the effective rate until determined un

lawful by the Commission in an appropriate proceeding under section

5(a) of the act.118
V

Conclusion

The Phillips decision has thrust a welter of vexing problems upon
the pipeline segment of the natural-gas industry. Some of the prob
lems, such as the combined effect of Mobile and Phillips, are of suffi
cient consequence and complexity to warrant individual full-length
treatment. This article is no more than a synopsis of certain legal and
regulatory enigmas which have already arisen.
Sufficient time has elapsed since the Phillips case was decided to

convince the practitioner, at least, that the difficulties engendered by
that decision are not going to disappear simply through the application
of enlightened regulation. No doubt, abstract answers may be conceived
for many of the problems. Perhaps no legal problem is completely in

soluble, but who can predict the consequences of applying the solution
which has been reached?
The true impact of the Phillips decision is not to be measured by legal

or regulatory indicia, but rather by its economic significance to the

pipelines, the industry, and the nation. The decisions which would pro
duce the economic consequences rest largely in the hands of the Fed
eral Power Commission, whose members have forthrightly professed their

inability to foresee the ultimate effect of applying any given method

116 Id., order issued Jan. 5, 1956.
117 Natural Gas Pipeline Co. v. FPC, appeal docketed, No. 11862, 3d Cir., March 1,

1956. In a separate suit in equity for restitution, Natural has obtained summary judg
ment for $1,300,000 in overpayments from August 1952 to June 1954. Natural Gas Pipe
line Co. v. Harrington, No. 2070, N.D. Tex., March 9, 1956.
us 52 Stat. 823 (1938), 15 U.S.C. � 717d(a) (1952).
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of regulation to the producers. But, if the FPC must regulate an in

dustry which has none of the utility characteristics to which regulation
is suited, it is apparent that the regulatory efforts will be nothing but
a series of experiments, the results of which could not be determined
for many years. Pipeline companies, with heavy fixed charges and tre
mendous amounts of capital invested in transmission facilties, can ill
afford the risk of idly awaiting the outcome of experiments.
Since there is no indication that the problems associated with federal

regulation of producers can be satisfactorily resolved within the frame
work of the act, it is increasingly apparent that legislative relief is
needed. The effort required to evolve a proposal adequately safe

guarding the various segments of the industry is relatively minor in
comparison to the burden which is accumulating for want of a solution.



NATURAL-GAS REGULATION FROM THE
PRODUCERS' STANDPOINT

Raybtjrn L. Foster*

^he producers' viewpoint of natural-gas regulation cannot be entirely
segregated from the interests of others. This paper, however, will

present primarily the producers' viewpoint, but will give appropriate
consideration to the interests of consumers, distributors, pipelines, and
the public at large.
There has been much confusion in the public mind concerning the

nature of the gas industry and of the background of federal regulation.
It is necessary to clear up this misunderstanding at the outset.
Instead of the natural-gas industry consisting of one segment which

produces, transports, and distributes natural gas to the public, there
are in fact three distinct segments, each constituting a separate business:
(1) producers and gatherers drill wells in search of oil and gas, pro
duce and gather the gas to a central point in the producing field, process
it for its liquid content and to remove impurities, and sell and deliver
the gas to pipelines; (2) pipeline companies transport the gas from the

producing field and sell and deliver it to distributing companies at the
outskirts of various cities; (3) distributing companies receive the gas
from the pipelines at the city gates and distribute it through a network
of pipelines to households and industries in the local area. A few com

panies engage in all three of these activities, some engage in two, but
over 98 per cent of the producers engage only in producing and gath
ering natural gas.
In 1938 Congress passed the Natural Gas Act.1 It was generally

thought that the act applied only to interstate pipeline companies. It
specifically provided that it should not apply "to the production or

gathering of natural gas."2 The Federal Power Commission held on twelve

separate occasions that sales of natural gas by independent producers3
were not subject to regulation under the act.4 Its last decision was

* Vice President and General Counsel of Phillips Petroleum Company, Bartlesville, Okla.
1 52 Stat. 821 (1938), as amended, 15 U.S.C. �� 7l7-7l7w (1952).
2 Ibid., 15 U.S.C. � 717(b) (1952).
3 An "independent" producer is one who does not operate an interstate pipeline and is

not affiliated with anyone who does.
4 Phillips Petroleum Co., 10 F.P.C. 246 (1951) ; Superior Oil Co., 7 F.P.C. 627

(1948); La Gloria Corp., 7 F.P.C. 349 (1948); Sinclair Prairie Oil Co., 6 F.P.C. 1059

(1947) ; Hassie Hunt Trust, 6 F.P.C. 835 (1947) ; R. J. and D. E. Whelan, 6 F.P.C. 672

658
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in the Phillips case.5 That decision was reversed by a five-to-three de

cision of the Supreme Court on June 7, 1954.6 With that decision, inde
pendent producers were for the first time brought within the ambit of

the act.
From a practical standpoint, at least, it seems fair to say that the

Supreme Court, rather than Congress, brought independent producers
under the coverage of the act. In addition, it seems fairly clear that
the Supreme Court, through misinterpretation of the Natural Gas Act,
actually broadened its scope to cover independent producers contrary
to the intention of Congress.7 This, of course, is a matter of opinion
(1947) ; Kansas-Nebraska Natural Gas Co., 6 F.P.C. 664 (1947) ; Tennessee Gas and

Transmission Co., 6 F.P.C. 98 (1947); The Fin-Ker Oil and Gas Production Co., 6 F.P.C.

92 (1947) ; Sinclair Prairie Oil Co., 2 F.P.C. 1009 (1941) ; Repollo Oil Co., 2 F.P.C. 1004

(1941); Columbian Fuel Corp., 2 F.P.C. 200 (1940).
5 Phillips Petroleum Co., supra note 4.
6 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954).
7 The Chief Justice and the four concurring Justices concluded that Congress intended

to regulate independent producers as well as the pipeline companies.
It is believed to be a demonstrable fact that the members of Congress were totally un

aware that the act would regulate anyone other than the pipeline companies. The act was

passed in both houses without a record vote. Not a single voice from the principal gas-
producing states was raised in opposition. It is incredible that the senators and representa
tives from the Southwestern gas-producing states would knowingly have surrendered the
liberties of their constituents without protest. (See address by Senator Bridges of New

Hampshire in support of Harris-Fulbright Bill, 102 Cong. Rec. 574 (daily ed. Jan. 17, 1956).)
The Supreme Court held that the provisions of the act that it "shall not apply ... to

the production or gathering of natural gas" were not sufficient to exempt from the act sales
of gas by producers. In so holding, the Court rejected the finding of the Commission,
based upon substantial evidence, that the term "production or gathering" included sales
made as an incident to the business of producing and gathering gas. The Court said that
the finding was "without adequate basis in law," because contrary (in the Court's opinion)
to the sense in which Congress used those terms. 347 U.S. at 678. The Court thereby
held in effect that the words "production or gathering" so clearly did not cover sales of

gas made as an incident to production or gathering that they are not susceptible of a

contrary construction. That conclusion is a surprising one in view of what the same court

said about those same words in FPC v. Panhandle Eastern Pipe Line Co., 337 U.S. 498,
504 (1949). It is contrary to the uncontradicted testimony before the house Committee,
and it is believed that the Court's reason for rejecting that testimony in the Phillips case

cannot be reconciled with what it said and how it treated the same testimony in the
Panhandle Eastern case.

Mr. Dozier A. DeVane, Solicitor of the FPC, testified as a committee witness at the
hearing on H.R. 11662, a predecessor bill, as follows: "The real question we are dealing with
here is this: There is a complete hiatus in the regulation of rates charged by these pipe-line
companies to the local distributors of gas throughout the United States, and we are trying
to augment State regulation by conferring authority upon a Federal agency to fix those
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upon which men will differ as the Justices of the Supreme Court differed.
But Congress has provided on two separate occasions (the Harris8-Kerr9

rates." Hearings Before a Subcommittee of the House Committee on Interstate and Foreign
Commerce on Hit. 11662, 74th Cong., 2d Sess. 41 (1936). (Emphasis added.) And again:
"The whole purpose of this bill is to bring under Federal regulation the pipe lines . . . ."
Id. at 24. He testified affirmatively at several points in unequivocal language that the bill
was not intended to cover sales by producers and gatherers. Id. at 28, 42.
The Supreme Court quoted and relied upon DeVane's testimony in considering the mean

ing of the phrase "production or gathering" in FPC v. Panhandle Eastern Pipe Line Co.,
supra. The Court, in footnote 7, referred to a "brief prepared by the Solicitor of the Federal
Power Commission for the House Committee on Interstate and Foreign Commerce on the
constitutionality of H. R. 11662, an earlier bill substantially similar to the Natural Gas
Act . . . ." (Emphasis added.) In the same note the Court went on to quote testimony of
Mr. DeVane as follows:

Mr. Cole [Member of Committee]. Does this bill give anywhere the Commission
power over the source of natural gas in the different fields in a manner which we might
call comparable to that which your Commission now has over hydroelectric generating
plants?
Mr. DeVane [Solicitor of the F. P. C.L It does not; no, it does not attempt to

regulate the gathering rates or the gathering business.

Thus, it appears that in the Panhandle Eastern case the Court thought that DeVane's
testimony was in respect to "an earlier bill substantially similar to the Natural Gas Act"
and apparently relied upon and was persuaded by that testimony in giving the term

"production or gathering" a broad meaning so as to include the things that are "incident"

or "related" to production or gathering. In the Phillips case, however, the Court said that

the bill being considered when DeVane testified was "much different" from the Natural
Gas Act and "such testimony has little relevance here," and upon that basis denied any

force to DeVane's testimony. 347 U.S. at 622 n.9.

That Congress did not intend the Natural Gas Act to be "much different" from Hit.

11662, is made clear by proceedings before the house Committee, where the following
colloquy occurred in respect to the differences between Hit. 11662 and Hit. 4008, the bill

which first contained the basic change in phraseology of � 1(b) from what it was in

Hit. 11662:

Mr. Mapes. May I ask if the bill we are now considering, H. R. 4008, is identical
with the bill which the subcommittee held hearings on in the last Congress, H. R. 11662?
The Chairman. Yes; it is the same bill with one substantial difference. The bill

before us provides for a certificate of convenience and necessity, but otherwise the bill
is almost exactly in the same language. This is the bill that the committee acted upon
in the last Congress, and the committee also reported that bill to the House.
Mr. Mapes. In the last Congress?
The Chairman. Yes. It did not contain the provision which H. R. 4008 contains

requiring competing lines to have a certificate of convenience and necessity.
Mr. Mapes. That section is new?
The Chairman. That is the only substantially new feature in 4008.

Hearings Before the House Committee on Interstate and Foreign Commerce on H.R. 4008,

75th Cong., 1st Sess. 23 (1937).
s Hit. 1758, 81st Cong., 1st Sess. (1949).
9 S. 1498, 81st Cong., 1st Sess. (1949).
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Bill before, and the Harris10-Fulbrightn Bill after, the Supreme Court

decision) that independent producers should not be regulated under

the act. In each instance, both the senate and the house committees
which considered the bills reported that was not Congress' intention by
the Natural Gas Act of 1938 to subject independent producers to regu
lation.12 Each time the will of Congress was denied legal effect by presi
dential veto.13 This makes it abundantly clear that but for the Supreme
Court decision independent producers would be free of federal utility
regulation today.
But whether the Supreme Court made this law or merely affirmed an

act of Congress, the act as interpreted by the Supreme Court is con

trary to the public interest, as will be demonstrated.

I

Departure From Free Enterprise System

Utility regulation of independent gas producers under the Natural
Gas Act as decreed by the Supreme Court is a departure from the com

petitive-enterprise system under which this nation was founded and has

prospered to the envy of the entire world.
Heretofore utility regulation has been limited to natural monopolies,

or monopolies created by law. An electric-power company is granted
a franchise to serve a certain area. No one may compete with it unless
the regulatory authorities find that there is room for another. The util

ity is thus assured of a market for its service. It is granted the right
to locate its lines in the public streets and to condemn private property
for its use. Gas-distributing companies and pipeline companies fall
into this category. They enjoy all of these special privileges. They
incur no substantial risk of loss. But gas producers get absolutely noth

ing in exchange for government regulation which has been thrust upon
them.
There are over 8,000 gas producers in the United States vigorously

competing to find and market gas and oil. They have not had and will
not have any limitation of competition. They are given no right to con-

x� H.R. 4560, 84th Cong., 1st Sess. (1955) ; H.R. 6645, 84th Cong., 1st Sess. (1955)
(amended bill).

11 S. 1853, 84th Cong., 1st Sess. (1955).
12 H.R. Rep. No. 1140, 81st Cong., 1st Sess. 1 (1949) ; S. Rep. No. 567, 81st Cong., 1st

Sess. 1 (1949) ; H.R. Rep. No. 992, 84th Cong., 1st Sess. 3 (1955) (to accompany H.R.
6645) ; S. Rep. No. 1219, 84th Cong., 1st Sess. 2 (1955).

13 96 Cong. Rec. 5304-05 (1950); 102 Cong. Rec. 2524 (daily ed. Feb. 20, 1956).
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demn private property for their use. Gas producers have not had and
will not have any assurance that they will discover gas or oil, or that,
if discovered, they will have any assured market or an assured return

upon their investment. The only thing they are assured of is that, if
they find gas and a market for it in interstate commerce, the FPC will
second-guess them in determining to whom and under what conditions
and at what price they can sell it, and when and under what conditions
they may discontinue the sale once it is commenced.14
Recognizing the necessity for distinguishing natural gas from other

commodities in order to justify utility regulation, the federal-control
advocates have advanced a number of theories. Not one of these
theories will bear analysis.
Contentions of Federal-Control Advocates Refuted
(A) Monopoly
The first position taken by federal-control advocates is that natural-

gas production is a quasi-monopoly because a few large producers con

trol the greater part of the gas reserves.15 A complete answer to this
charge has been made before both the House and Senate Interstate and

Foreign Commerce Committees by Dr. John W. Boatwright, noted
economist for Standard Oil Company of Indiana, speaking in support of
the Harris-Fulbright Bills. Dr. Boatwright's testimony before these
Committees stands without substantial contradiction. He pointed out

that there are over 8,000 producers of natural gas in the United States
who vigorously compete in the search for and in the production of oil
and gas. In response to the charge that natural-gas reserves are con

trolled by a few large oil companies, he compared the ratio of concentra
tion in the gas-producing industry with that of other extractive indus
tries and with manufacturers. His figures showed that there is greater
concentration in copper, iron ore, lead, zinc, anthracite coal, and in

14 Section 7(b) of the Natural Gas Act provides: "No natural-gas company shall abandon

all or any portion of its facilities subject to the jurisdiction of the Commission, or any

service rendered by means of such facilities, without the permission and approval of the

Commission . . . ." 52 Stat. 824 (1938), 15 U.S.C. � 7l7f(b) (1952). It is doubtful that

independent producers have any facilities subject to the jurisdiction of the Commission, and
for that reason it has been argued that this section may not apply to them. However, the

Commission has ruled that the section is applicable to independent producers. Dixie Pipe
Line Co., FPC No. G-2401, Opinion No. 285, issued Sept. 9, 1955, 10 P.U.R.3d 136. To

the same effect, see FPC v. J. M. Huber Corp., 133 F. Supp. 479, 487 (D.C.NJ. 1955).
15 S. Rep. No. 1219, 84th Cong., 1st Sess. 16 (1955) (minority views) ; Senator Douglas,

102 Cong. Rec. 854 (daily ed. Jan. 20, 1956); id. at 886, 889-91 (daily ed. Jan. 23, 1956).
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382 out of 452 manufacturing industries than there is in natural-gas
production.16

So, unless ours is to be a purely arbitrary government, utility regula
tion of natural-gas producers should be lifted or similar controls should
be imposed upon copper, iron ore, lead, zinc, anthracite coal, and upon
four-fifths of our manufacturing industries. That would be the end of
our competitive-enterprise system.

(B) The Captive Consumer

Federal-control advocates say that gas consumers are "captives" at

the end of fixed lines; that they are not free to "shop around" and to buy
gas from various sources at the best price obtainable; that they cannot

afford to lose the money they have spent to install gas equipment; there
fore, they say, producers should be regulated; that, unlike purchasers
of coal or oil, purchasers of natural gas cannot easily move from one

producer to another in search of lower prices.17
This contention is predicated upon an erroneous assumption that con

sumers could and would do a better job of buying natural gas in the
field than the pipeline companies do. In view of the fact that the prices
paid in the field by the pipeline companies are substantially less than
the price of coal at the mines and fuel oil at the refineries,18 notwith

standing the admitted superior value of natural gas, it cannot be said
that the pipelines have not done a good job of buying. Moreover, as a

practical matter, household consumers do not and cannot negotiate with
producers of goods at wholesale levels. Gas consumers would not "shop
around" in the gas fields for natural gas even if it could be carried in rail
road cars or buckets. There must be some intermediary, and it might as
well be the pipelines. Utility regulation of the pipelines and the dis
tributing companies, which federal-control advocates seem to think is
so essential to consumers' protection against producers, ought to be
ample assurance of fair treatment by the pipelines and the distribut
ing companies.
Even if gas consumers were entitled to special consideration because
16 Hearings Before the Senate Committee on Interstate and Foreign Commerce on S. 712,

S. 1248, S. 1853, S. 1880, S. 1926, S. 2001, 84th Cong., 1st Sess. 180-84 (1955).
17 Senator Douglas, 102 Cong. Rec. 1010 (daily ed. Jan. 24, 1956) ; Senator Potter, id.

at 886 (daily ed. Jan. 23, 1956).
18 U.S. Bureau of Mines, Dep't of Interior, Mineral Market Report No. MMS 2446

(1955) ; U.S. Bureau of Mines, Dep't of Interior, News Release, Jan. 16, 1955; U.S. Bureau
of Mines, Dep't of Interior, Annual Petroleum Statement No. 398 (1956) ; Piatt, Oil Price
Handbook and Oilmanac (1954) (McGraw Hill Publishing Co., Inc.).
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of their so-called "captive" position in respect to the distributing com

pany, it is difficult to see the logic or the justice of carrying this considera
tion to the point of utility regulation of the producers who supply the
pipeline companies, which in turn supply the distributing companies.
Whatever the situation with respect to the direct suppliers of gas to
household consumers, there is no monopoly among the producers. The
fact that they sell their gas to a monopoly, a pipeline company, does
not call for the imposition of utility control upon them. True it is that
gas producers and pipeline companies are bound to each other under
long-term contracts. But these contracts are the result of competitive
bargaining. They represent the best deal the pipeline company was able
to make after bargaining with all available producers. There is nothing
detrimental to consumers in a contract assuring definite supplies at speci
fied prices arrived at through competitive bargaining. Such contracts
afford no cause for complaint by consumers, much less for justifica
tion of utility control of the producers.
This contention is a departure from any utility regulation thus far

imposed in this country. Utility regulation has been applied only to utili
ties, not to suppliers, who are not themselves utilities. For example,
electric-power companies frequently use coal to generate electric power.
The cost of coal is a substantial factor in the consumers' cost of elec
tric power. Yet there has been no serious suggestion that the coal pro
ducers who sell coal to electric-power plants be regulated as public
utilities. Why? Because competition exists between the producers of coal
and between coal and other fuels for the electric-power companies' busi
ness. The reason for utility regulation does not exist. The same thing is
true in respect to the producers' prices of natural gas. The fact that the

energy of coal is transformed into electric power before transmission to

the consumers does not seem to be an economic basis for distinguishing
the sale of those fuels from the sale of natural gas to the pipelines for
transmission in its existing form. If the latter is regulated, the former
should be regulated also.
This is only one example. Many more could be cited, such as steel

pipe for constructing the pipelines, and various supplies in operating
them, which contribute to the consumers' cost of gas in greater degree
than the field price of gas. So, if the "captive-consumer" argument is
made a basis for regulating the producers' price of gas to the pipeline
company, by the same token the sale of pipe and supplies in building
and operating the pipeline should also be regulated.
Experience has proved that the "captive-consumer" argument is with-
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out substance. There was no utility regulation of natural-gas producers
prior to the Supreme Court decision in June 1954. In the short time

that has elapsed since then, regulation has not been a substantial fac
tor in gas-consumers' costs. If this argument were a valid one, it would

appear that natural-gas prices in the field would have gotten out of line
while they were free of regulation. The fact is that natural gas is

cheaper than coal at the mines or fuel oil at the refineries;19 it is so

cheap that even after paying the cost of transporting it a thousand miles
or more by pipeline and the expenses of distribution into the homes
of city dwellers, which constitute 90 per cent of the household consumers'

gas cost, the price of natural gas to the consumers in many areas is less
than the price of competitive fuels produced in closer proximity to the

city.20 This proves that the pipelines have done a good job for con

sumers in purchasing gas from producers.
Still another answer is well stated by the Christian Science Monitor,

where, in answering similar claims of Senator Douglas, the financial
editor said:

Then, too, he [Douglas] says natural gas is not competitive because consumers

are captives of the $10 billion investment they have in gas appliances, while pipe
lines are captive of their huge investment per mile of pipe. That argument is about
as cogent as saying that oil consumers are captives of their investments in oil tanks
and oil burners, that coal consumers are captives of their investment in coal equip
ment, with coal distributors captive of their stake in coal yards and delivery trucks.

i� Ibid.
20 For example, the average cost of natural gas delivered into homes compares favorably

with the cost of coal and oil in the same cities:

Average Cost

of Natural Coal Oil
Gas perMcf Equivalent Equivalent

City (in cents) (in cents) (in cents)

Atlanta, Ga. 60.5 70.2 110.8

Charleston, W. Va. 46.3 S3 .5 133.3

Cincinnati, Ohio 73.7 76.1 108.S

Cleveland, Ohio 60.0 71.6 106.4

Denver, Colo. 39.0 94.5 111.4

Detroit, Mich. 75.S 74.1 109.1
Kansas City, Mo. S1.5 S4.S 86.S

Lexington, Ky. S1.7 62.8 128.0

Memphis, Tenn. S5.0 68.0 109.6

Washington, D.C. 128.8 1S0.8 134.7

101 Cong. Rec. 10252 (daily ed. July 28, 1955).
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When those who [sic] say the "customers have little freedom of choice," they can

not be talking of the United States, for here millions of people using coal for genera
tions have chosen to use oil for heat, and other millions have deliberately chosen gas
for cooking and heat as well. Others prefer electricity for both heating and kitchen
appliances. They were not captives and are not now.21

(C) The Price Scare

One of the principal arguments of federal-control advocates is that
the removal or the modification of federal control of producers, as

provided by the Harris Bill, would result in increased producer prices of
$600 million to $900 million annually.22 This claim is predicated upon
statements attributed to certain producers that natural gas prices in the
field are 10^ to 15^ per Mcf less than the prices of equivalent amounts of
coal and oil. The $900 million figure is determined by multiplying the
total volume of natural gas handled by distributing companies by 15^
per Mcf, the maximum increase in gas prices necessary to bring them
up to the level of competing fuels.23
Even if this claim were true, it would be no sound basis for maintaining

existing controls. There is no validity to the contention that natural

gas should not be allowed to respond to the law of supply and demand
to reach its economic level. It cannot be contended that natural gas
is not worth at least as much as coal or fuel oil on a heating-unit basis
in view of the indisputable fact that consumers prefer natural gas to

other fuels, even at higher prices. If Cadillac automobiles should be

selling for less than Fords due to a temporary oversupply situation, it
is unthinkable that the power of the federal government should be
exerted to maintain that unnatural competitive position even though the
failure to do so would result in substantial additional costs to subse

quent purchasers of Cadillacs. The contention here made by federal-
control advocates in respect to natural gas does not differ in principle.
However, the claim that such phenomenal increases in the field price

of natural gas would follow on the heels of the passage of legisla
tion freeing or relaxing federal control of natural-gas producers is sheer

propaganda unsupported by facts or reason. The mere fact that gas is

presently underpriced in comparison with coal and oil, which everyone
concedes to be true, is no indication whatever that the discrepancy would
vanish with the passage of legislation removing or relaxing federal con
trol of gas producers.

21 Ericson, Christian Science Monitor, Sept. 17, 19SS, p. 10, col. 3.
22 Senator Douglas, 102 Cong. Rec. 838, 840 (daily ed. Jan. 20, 1956).
23 Id. at 840.
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There are a number of reasons why this could not happen. First, the
gas volumes upon which the $900 million figure is predicated are, for the
most part, being supplied under long-term contracts between the pro
ducers and pipelines.24 The producers cannot collect more than the
contracts provide. Those contracts do not provide for any such fantastic
increases. Second, with respect to future gas-purchase contracts, con

sumers would be protected in two ways: (a) by competition between

producers to sell gas, the same force which served so well during all
the time prior to June 1954, when producers were not regulated, that it
held field prices 10�S to 15^ below comparable prices of less desirable
fuels such as coal and fuel oil; and, (b) by a law such as the Harris-

Fulbright Bill, under which the Commission would retain jurisdiction
to regulate the pipelines' purchases of gas to see that no more than the
reasonable market price was passed on to consumers.

(D) Sellers' Market

One of the favorite arguments of federal-control advocates is that
a sellers' market prevails in the gas-producing industry and utility
regulation is for that reason warranted 25 But it may well be doubted
that a sellers' market exists in field sales of natural gas. Prices have

increased, yes. Producers are not as much at the mercy of the pipe
lines as they were a few years ago. But gas is still cheap in relation to
other fuels and the increases in prices have been less than the cost
of living over the past twenty years. However, in any event, the asser

tion of a sellers' market as a justification for utility regulation indi
cates a misunderstanding by regulation advocates of the competitive-en
terprise system.
It is not essential�it is not even normal�in competitive enterprise

for prices to remain stable or to be constantly on the decline, as regula
tion advocates seem to think. On the contrary, the competitive-enter
prise system contemplates changes in the demand-and-supply situation
and a switch from a buyers' to a sellers' market and vice versa. In a

sellers' market, prices normally rise and the increased prices stimulate
production to a point where supply is in balance or in excess of demand;
a buyers' market then takes over and prices decline. Declining prices
result in curtailed production until demand equals or exceeds supply,

24 H.R. Rep. No. 992, 84th Cong., 1st Sess. 9 (19S5) ; Randall J. LeBoeuf, Jr. (on
behalf of Consolidated Edison Company of New York and sixteen other eastern distribut
ing companies), Hearings, supra note 16, at 840.

25 Senator Douglas, 102 Cong. Rec. 841-42 (daily ed. Jan. 20, 1956) .
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paving the way for another sellers' market. This changing picture is
the very lifeblood of competition. It is astounding that the result of
the normal workings of competition should be advanced as a reason for
the cessation of competition and for utility regulation!
If utility regulation should be applied whenever a sellers' market

exists, the competitive system would be destroyed and all industry would
be regulated. For example, let us recall only a few years ago when
there was a sellers' market in automobiles. Prices were high and buyers
frequently were required to pay premiums to buy a car. Utility regu
lation was not applied and production of automobiles rose to unprece
dented heights. Today dealers are flooded with automobiles and beg
ging for buyers at prices considerably less than last year or the year
before.

Steel and copper are in short supply today. A "sellers' market" exists
in these basic commodities.26 Prices have recently risen. These increases
mean far more to consumers than the increase in field prices of natural

gas. The increase in copper prices during the last year alone approxi
mates $300 million annually and steel increases approximate $800 million
annually.27 The total producers' prices for natural gas sold by utilities
for residential purposes in 1954 approximated $190 million.28 The cost
of steel pipe and compressors is a large factor in consumers' price of

gas, probably more than the field price. Copper is a large item in the
cost of telephone and electric service. But there has been no suggestion
that steel and copper prices should be subjected to utility regulation.
(E) Escalation Clauses in Gas Contracts

Federal-control advocates stress escalation clauses in gas contracts

between producers and pipeline companies as one of the principal reasons
for regulating producers. They complain particularly of provisions for
indefinite increases such as "favored-nations," "commodity-index," and

"spiral" clauses 29 But there are sound reasons for escalation clauses

26 Standard & Poor's, The Outlook, vol. 28, No. 7 (Feb. 13, 1956) ; id., vol. 27, No. SI

(Dec. 19, 19SS).
27 Standard & Poor's, Current Statistics 17-18 (Feb. 1956) ; Standard & Poor's, Metal

Fabricating Basic Analysis M4-5 (Dec. 8, 1955) ; Standard & Poor's, Steel Industry Survey
(Feb. 9, 1956).
28 US. Bureau of Mines, Dep't of Interior, Mineral Market Report No. MMS 2446

(1955).
29 HJR. Rep. No. 992, 84th Cong., 1st Sess. 9 (1955) ; Senator Douglas, 102 Cong. Rec.

982-99 (daily ed. Jan. 24, 1956) ; id. at 653 (daily ed. Jan. 18, 1956) ; see also Hearings,

supra note 16, at 846, 858, 1274.
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in these contracts and they do not operate to the disadvantage of con
sumers.

Escalation clauses in gas-purchase contracts are the product of pro
ducers' experience with early-day, long-term contracts at low flat prices
against an inflationary background. Long-term contracts are a neces

sity of the pipeline companies, not the producers. Before investing a

hundred million dollars or more in pipeline facilities, the owners, the

security holders, and the FPC require that the pipelines have an assured

supply of gas to transport over a sufficient period of time to amortize
the investment and yield a reasonable return thereon. For that purpose
the pipelines must either own sufficient gas reserves or contract with
producers to supply the gas over a long period of time usually twenty
years, but in many instances for as long as the wells produce gas.
The experience of producers who executed a twenty-year contract in

1940 at 4?5 per Mcf has been that they are now receiving 1.9^ per Mcf
in terms of purchasing power. It is clear, therefore, that producers must
have provisions in their long-term contracts to protect them against
inflation.
But protection against inflation is not the only protection which pro

ducers need. They need assurance that they will receive the fair value
of their gas at the time it is delivered. Since they would receive the
market price if they were not committed to sell under a long-term con

tract, are producers asking too much when they ask that they not be
required to forego market price when they, for the advantage of the
pipeline, bind themselves to sell their gas to them and to no one else
for a period of twenty years? No other commodity is sold on such a

long-term contract as natural gas. When other commodities are con

tracted for sale over a period of more than a year, the price is usually
a flexible one based upon the market from day to day. Such is the case
in the sales of fuel oil, crude oil, and gasoline.
In an effort to place natural-gas sales upon a comparable basis, certain

contractual provisions have been developed in gas contracts in recent

years, such as "favored-nation," "commodity-index," and other escalation
provisions.30 These provisions have not worked perfectly. In most in-

30 Escalation clauses are denned in the report on the Harris Bill:

According to testimony presented to the committee in the hearings, the various types
of escalation clauses are principally the following:

1. The two-party favored-nation clause: Under this clause, the specified price in a
long-term fixed contract is increased in the event the buying pipeline company shall pay
a higher price to another producer for gas in the same field or in any area specified in
the contract.

2. The third-party favored-nation clause: Under this clause, the price is increased
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stances they have failed to fully protect the producer in that they have
failed to keep his gas prices abreast of the current market. Perhaps there
may be a few instances where the producers' prices have been carried
above the market, but, if there are any such instances, they are extremely
rare.

Step-up clauses in gas contracts are in the interest of the pipelines.
They are a part of the original purchase price of the gas. For example,
a contract which provides for 10fS for five years and 11^ for the next
five years represents an average price of 10.5^ for the ten-year period.
Undoubtedly the producer would be willing to contract for 10.5^ for the
ten-year period instead of 10^ for the first five years and 11^ for the
second. It would be to his economic advantage. But the pipelines prefer
the lower price at the beginning and the higher price later.
The bulk of the pipeline company's expenditures must be made in

the early years of the contract. Its rate base is high and the volumes
handled sometimes low, so that the unit cost to the pipeline company is
relatively high. However, these unit costs decline progressively as the
contract continues. The disappearing rate-base method used by the FPC
and the increase in volumes handled combine to reduce gradually the
unit cost to the pipeline company. On the other hand, costs to the pro-

in the event an unrelated third party shall pay a higher price to another producer for
gas in the same field or in an area specified in the contract.
3. Escalation clauses known as the price redetermination clause, the price-renegotia

tion clause, or the better-market clause: Under each of these clauses, the price is in
creased in the event the average of the 2 or 3 highest prices which are paid by pipelines
in a given area shall exceed the price specified in the contract.

4. The spiral escalator clause: Under this clause, the price is increased in the event
the resale rates of the pipeline company shall be increased.

5. The step-up clause: Under this clause the price under the contract will increase
by specific amounts at definite dates in the future.

6. The tax-increase clause: Under this clause the pipeline company agrees to re

imburse the producer who sells the gas for increase in taxes levied on the seller after a

specified date.

H.R. Rep. No. 992, 84th Cong., 1st Sess. 8-9 (1955). The following definitions are some

what abridged:
"Favored-nation'' clauses usually are restricted not only to purchases in the same field or

area, but also to purchases of gas in comparable quantities and under comparable conditions.

"Spiral" clauses are usually combined with a provision for increase in the event the com

modity index rises a stated amount and operate to restrict the producer's increase to the

percentage of increase received by the pipeline company. Because the producer's increase is

delayed until the pipeline's increase takes effect, some persons have called such provisions
"spiral" increases. Such clauses do not cause a chain reaction as claimed by some. The

pipeline company knows and takes into consideration, when it files an increase in its rates,
the additional amounts to be paid the producer, just as it takes into consideration and

gives effect to additional income taxes to be paid upon receipt of the higher rates.
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ducer increase as the contract continues. More wells must be drilled,
often in marginal and less productive areas. Existing wells must be re

worked more frequently to maintain production. Field pressures decline

with continuing withdrawals and field compressors must be installed in

ever-increasing number to maintain the required delivery pressure. Thus
as the pipeline company's costs decrease, the producer's costs increase.

Having assisted the pipeline by lower prices in the early stages of the
contract period, the producers expect that they will be repaid in some

measure in later periods when the pipeline is better able to pay higher
prices for gas. To deny the producer the higher price after he has de
livered gas under the lower price pursuant to an agreement calling for
an increased price later would be grossly unfair.
To restrict the right of producers and pipeline companies to place

such provisions in future contracts would mean either higher prices
at the beginning of the contract period or failure to make a contract of
sale. In many instances it would preclude the building of a pipeline,
because of the inability of the pipeline to contract for a low beginning
price to be made up later when its volume had increased and its costs
decreased. This would mean less gas for interstate consumers.

In the hearings before the House and Senate Committees on Inter
state and Foreign Commerce on the Harris Bill and the Fulbright
Bill, various suggestions for treatment of escalation clauses were

made. Some witnesses urged that the escalation provision (except fixed
step-ups and increases to reimburse the producer for increased taxes)
be wiped out by law.31 This would leave the producer with a price
which he did not agree to, a price which might well be below the reason

able market price and might be below cost. One producer might re

ceive 50 for his gas while his competing neighbor producer received 100
or 150 merely because he contracted for that price in the beginning in
stead of for a low price at the start with increases at future intervals.
Such a provision would place form above substance form of contract
above the price of gas. Other witnesses urged that independent pro
ducers be exempted from the Natural Gas Act except those who have
gas-sales contracts containing price-increase provisions.32 That sug
gestion, if followed, would exempt few, if any, producers. Practically
no long-term contracts are in existence which do not contain some pro
visions for increases.
Instead of adopting these suggestions, the Committees recommended

31 Randall J. LeBoeuf, Jr., Hearings, supra note 16, at 846, 858.
32 J. French Robinson, id. at 1274.
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that all escalation provisions except step-ups and tax increases be regu
lated on a reasonable market-price basis. And the Harris-Fulbright
Bill, as passed by Congress and vetoed by the President, so provided.

II

Federal Utility Regulation of Natural-Gas Producers
Is Contrary to the Public Interest

Utility regulation of natural-gas producers will result in less gas for
interstate markets and higher prices to consumers. It will deprive mil
lions of would-be consumers of this desirable fuel. Interstate trans

portation and sale of natural gas cannot long survive a situation whereby
sales for export to other states are bureaucratically controlled and sales
for home consumption are free. At the time of the Supreme Court de
cision in 1954, the seven principal gas-producing states were consuming
within their borders 53 per cent of the marketed gas they produced,
leaving only 47 per cent to be divided among the other 41 states.33 Now
that federal price-fixing has been imposed upon sales for interstate

movement, it may be expected that still greater quantities of gas will
find markets at home, and much of the gas which cannot be consumed
in the state where produced will remain in the ground until home mar

kets are found or federal regulation of interstate sales is lifted. This
means less gas for interstate markets.
As the supply of gas moving in interstate commerce from wells

already connected declines and new commitments decline, the pipelines
and the distributing companies will be compelled to spread their fixed
costs over smaller unit sales, and prices to consumers will rise.
Inasmuch as federal regulation may be based upon cost,34 producers

will select their low-cost gas to supply the home markets, if the home

markets cannot absorb all production, and their highest-cost gas to

sell for export to other states. In this manner they will be able to obtain

33 U.S. Bureau of Mines, Dep't of Interior, Mineral Market Report No. MMS 2446

(19SS).
34 This was the basis for regulating gas produced by the pipeline companies prior to the

Commission's decision in the Panhandle Eastern case on April IS, 19S4, and that method

was sustained by the Supreme Court. Colorado Interstate Gas Co. v. FPC, 324 U.S. S81

(1945) . The Commission's decision in the Panhandle Eastern case allowing a fair field price
was reversed on December 15, 1955, by the Court of Appeals for the District of Columbia

Circuit. Detroit v. FPC, 230 F.2d 810 (D.C. Cir. 1955), petition for cert, filed, 24 VSL.

Week 3321 (U.S. May 21, 1956) (Nos. 958, 976). The Court said at 818 that the Com

mission must use cost "at least as a point of departure" and greatly circumscribed the Com

mission's power to allow more than cost plus a reasonable rate of return on investment.
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the market price for the gas which they sell for home consumption and

probably will be able to justify on a cost basis as much or even more

for the gas which they sell for export. In any event, little if any real
low-cost gas will hereafter find its way into interstate markets.

Although the discoverer who produces and sells his gas to an inter

state pipeline may be allowed a low price because he was lucky or

efficient and his cost is low, he is at liberty to sell his gas property free
of control by the FPC at whatever price he can obtain.35 The purchaser
who produces and sells the gas to an interstate pipeline is entitled to a

price sufficient to recover his purchase price plus a reasonable annual rate
of return. The purchaser's cost may well be ten times the discoverer's

cost, and therefore his price for the gas may be ten times the price the
discoverer would have been allowed by the FPC.
This open door for escape by the gas discoverer from discriminatory

cost-of-service regulation suggests the future trend. Instead of low prices
to consumers through the confiscation of the discoverers' gas, the result
will be a change in the producing end of the business.

Pipeline companies, and perhaps a few large producing companies,
will purchase the low-cost gas properties at prices commensurate with
the value of the gas, produce and sell the gas at prices warranted by
their cost. The result will be no savings to consumers; greater con

centration of natural-gas production and sale; less competition; and the
virtual elimination of the little fellow in the gas-producing business.
And for what do the federal-control advocates subject natural-gas

consumers to these serious risks? The producers' prices on a national
average represent about 10 per cent of the household-gas consumers'
bills.36 The other 90 per cent represents transportation charges by the
pipelines, which are regulated by the FPC, and charges of the local dis
tributing companies which are regulated by state authorities.37
In many areas, particularly in those areas where the greatest oppo

sition to the Harris-Fulbright Bill was voiced, such as New York City,
Connecticut, Rhode Island, New Jersey, Virginia, and Wisconsin, the
producers' price represents substantially less than 10 per cent of the
household-consumers' gas bill.38 In New York City producers get 80
"

35 fpc v. Panhandle Eastern Pipe Line Co., 337 U.S. 498 (1949).
36 U.S. Bureau of Mines, Dep't of Interior, Mineral Market Report No. MMS 2446

(1955).
37 Ibid.
38 Source: 19S4 annual reports of pipeline companies to the Federal Power Commission;

Moody's 1955 Public Utility Manual; 1954 annual reports of distributing companies to
state regulatory commissions; The 1955 Gas Record.
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out of the household-consumers' $2.32, or approximately 4 pitr cent
about one percentage point more than the sales tax!39 In Newark, pro
ducers get 8.40 out of $1.82 40

The big cost to household-consumers is in the distributors' markup in
gas charges. For the same type of service, distributors' margins vary
widely. For 1954 they ranged from 270 to as high as $2.99 as shown by
the following examples: Kansas City, Mo., 270; Denver, 290; Colum
bus, Ohio, and Louisville, Ky., 350; Pittsburgh, 430; Atlanta, 470;
Washington, D. C, 960; Philadelphia, 990; Milwaukee, $1.12; Balti
more, $1.12; New York and Newark, $1.77; Hartford, Conn., $1.92;
Boston, $2.36; Providence, R.I., $2.99.41 These distribution margins
are subject to regulation by the state and municipal authorities.
Reduction in the distributor margins in high-margin cities to the level

of the margins of cities like Denver, Kansas City and many others hav
ing margins below 500, would save household consumers ten times as

much as the total of the producers' price and a hundred times as much
as can possibly be hoped to save from utility regulation of producers.
The wide variance in distributor margins pointed out above may to

some extent be reconciled by the differences in volumes of gas consumed

per customer. A breakdown of figures shows a definite relation between
distributors' margins and consumer consumption.42 On the extreme high
side stands Boston with its $2.36 margin for an average annual volume

per customer of 23 Mcf, contrasted with Kansas City's low margin of
27.70 per Mcf and an annual average volume per customer of 222 Mcf.

Washington, D.C, however, has a high margin in relation to volume
consumed. Its margin is approximately 200 per Mcf higher than it
should be in order to conform to the general pattern. Its volume is

greater than that of St. Louis, but its margin is 170 higher.
Kansas City gas customers consume nearly ten times as much gas as

Boston consumers to take two extremes and Kansas City's dis
tributor margin is approximately one-eighth that of Boston. This is a

graphic example of how to save consumers' gas costs. Increase the vol
ume. Make it economical for consumers to use natural gas and reduce
the unit cost of distribution. Pass on the savings to the consumer.

Now, how is any high-cost Eastern city going to get ten times as much

gas as it presently consumes if producers are to be penalized for making
39 Ibid.
40 Ibid.
41 Ibid.
42 Source: Moody's 19SS Public Utility Manual; The 1955 Gas Record; 19S4 annual
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sales in interstate commerce? In the light of these huge potential sav
ings to gas consumers by increased volumes, can they afford federal

regulation which over the long pull is certain to diminish, if not dry up,
the flow of natural gas in interstate commerce?

reports of pipeline and distributing companies to the Federal Power Commission and state

regulatory commissions.

Breakdown of Price Paid m 1954 by Residential Natural-Gas Consumers
Between Producer, Transporter, and Distributor

Total To To To Volume

Price Producer Pipeline Distributor per Customer

City $ per Mcf $ per Mcf $ per Mcf $ per Mcf Mcf per Year

Baltimore, Md. $1,510 $0,125 $0,254 $1,131 42.8

?Boston, Mass. 2.920 .106 .454 2.360 22.8

Bridgeport, Conn. 2.430 .106 .408 1.916 25.2
Brooklyn, N.Y. 2.220 .078 .244 1.898 20.8

Cambridge, Mass. 2.080 .106 .438 1.536 29.0

Chattanooga, Tenn. 1.140 .106 .250 .784 83.0

?Chicago, HI. 1.090 .110 .095 .885 53.5
Columbus, Ohio .650 .114 .184 .352 145.0
Denver, Colo. .505 .129 .091 � .285 157.7
Detroit, Mich. .873 .085 .207 .581 97.5
Kansas City, Mo. .479 .099 .103 .277 222.0

Louisville, Ky. .614 .108 .154 .352 112.8

Madison,Wis. 1.220 .087 .229 .904 60.0
Milwaukee,Wis. 1.310 .087 .229 .994 59.5
Minneapolis,Minn. .824 .104 .219 .501 141.0
Nashville, Tenn. .975 .106 .199 .670 92.2
New Bedford, Mass. 1.950 .106 .494 1.350 32.9
Pittsburgh, Pa. .754 .142 .178 .434 153.5
St. Louis,Mo. 1.084 .096 .206 .782 74.0
Stamford, Conn. 2.508 .106 .426 1.976 24.4
Toledo, Ohio .667 .114 .184 .369 129.9
Washington, D.C. and
Alexandria & Arlington, Va. 1.370 .123 .291 .956 85.0
Waukesha,Wis. 1.450 .087 .229 1.134 47.0

* Some mixed gas served. Rates based on natural-gas equivalent.



FEDERAL REGULATION OF PRODUCERS IN
RELATION TO CONSERVATION OF

NATURAL GAS
Jerome J. McGrath*

I

Introduction

HPhe rapid expansion of the natural-gas industry since 1946 has been
the industrial phenomenon of the last decade. Billions of dollars

have been invested in the construction of new and expanded pipeline
and distribution systems to meet the ever increasing demand for natural
gas�a demand which has virtually blanketed the United States with
this fuel.
Not too many years ago natural gas was treated as the unwanted

stepchild of oil and many trillions of cubic feet of gas were wastefully
flared in the search for and in the production of oil. Technical ad
vances in the design and construction of long-distance pipelines and
the improvement and expansion of gathering facilities in gas and oil

fields, where gas was being produced with oil, changed the picture en

tirely. Commencing in the late 1920's and early 1930's, large diameter
pipelines began making their way out of the prolific gas-producing areas

of the Southwest, carrying natural gas into the more densely populated
sections of the north central and midwestern states. The commencement
of hostilities in World War II and the resulting shortage of steel cur
tailed this expansion to a considerable degree, but when the lid was re

moved in 1946 the natural-gas industry began to boom and it has

grown by leaps and bounds ever since.
With this rapid growth, however, have come many complex problems,

including those with which we are concerned in this discussion, viz., the
regulation of independent producers of natural gas and, secondly, but
more importantly in our opinion, the extreme need for conserving this

highly valuable, exhaustible natural resource so as to best serve the

long-range public interest.1 In this, the heyday of the gas industry, with
gas transmission companies eagerly seeking new outlets, little attention
has been accorded to the thought that we may be overexpanding pipe-
* Member of District of Columbia Bar; member of Executive Committee, Federal Power

Bar Association.
i In this paper, references to conservation are directed to the prevention of economic

waste in the utilization of gas as distinguished from its physical waste.
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line capacity and, as a result, accelerating the use of our limited re

serves of natural gas too rapidly without regard to the serious conse

quences that may follow. In our opinion, neither the Federal Power
Commission nor state or local regulatory agencies have given proper
consideration to this important matter.
The concept of conservation, as such, is much broader and more im

portant in scope than the question of whether the federal regulation of

independent producers of natural gas is in the public interest. We do
not mean to imply that the matter of such regulation has no bearing
upon the conservation issue. Far from it. But it is a matter of sec

ondary importance when we consider the question of conservation as it
affects the broad, long-range public interest. The problems raised by
the necessity for conservation remain, whether or not independent pro
ducers of natural gas who sell it for transportation and sale in inter
state commerce are regulated. It is our belief that, while such regula
tion would undoubtedly affect the price of gas, any possible increase
would not be so great as to discourage effectively the so-called inferior
uses of gas on an off-peak or dump basis.
The attractiveness of natural gas as a fuel, and its relatively low cost,

brought about the tremendous demand we are experiencing today. This,
in turn, has increased the value of natural gas at the wellhead many
times over. Stiff competition among pipeline companies seeking new

reserves of gas resulted in various contractual concessions on the part
of the pipeline companies as buyers, such as escalation and renegotia
tion of price clauses, which provided for higher and higher prices. While
this would seem to be a laudable development from the point of view
of the "conservationists"2 in that the higher-cost gas would be compelled
to seek high-value uses, this has not been the case. Gas continues to be
dumped into large steam boilers and to be used for other inferior in
dustrial purposes, at noncompensatory prices set at levels sufficiently
low to undersell competitive fuels and thereby consummate the sales.
Several pipeline companies, in fact, seek arbitrarily to depress the com

modity cost of gas so as to maintain a competitve position with other
fuels in the vast interruptible industrial market, loading most of the
costs of operating the pipeline on the firm, or noninterruptible, gas
users. This is made possible by the fact that the Federal Power Com
mission's jurisdiction over rates is limited to sales in interstate com

merce for resale, and does not cover sales and deliveries made directly
2 The appellation "conservationists" is often applied to the coal, labor, and railroad

interests.
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to consumers. Hence, whether there is regulation of independent pro
ducers of natural gas by the Federal Power Commission or not, it is
evident that we will still be faced with the problem of conserving this ex

haustible natural resource for such later higher-purpose uses as will
best serve the long-range public interest.

II

Natural Gas Is a Valuable Natural Resource

Natural gas has unique characteristics. It is possessed of special quali
ties, found in no other fuel, which make it particularly suitable for
superior uses such as cooking, refrigeration, air conditioning, and water

heating in homes and commercial establishments; in metallurgical
processes for annealing and heat treating of metals where high tempera
ture and close temperature control are required; in the chemical indus

try as a raw material from which many useful products are derived; and
in other special advantage uses. It is truly a premium commodity. Yet
each year increasingly greater quantities of natural gas are wastefully
burned under industrial boilers and in large steam electric-generating
plants and in other inferior uses, as, for example, in the manufacture
of cement, where other more plentiful and equally efficient substitute
fuels are readily available at reasonable cost. Invariably where gas is

dumped into large industrial plants for inferior purposes or in electric-

generation stations in coal-consuming areas, it results in the displace
ment of large quantities of coal.

Unfortunately the United States does not possess an unlimited sup
ply of natural gas, nor do our friendly neighbors, Canada and Mexico.
The estimated recoverable reserves of natural gas in the United States
are infinitesimal when compared to the estimated recoverable reserves

of coal. The estimated life of our proven natural-gas reserves is only
22 years, based upon the latest estimates of the American Gas Associa

tion,3 whereas the estimated life of our coal reserves is approximately
1,279 years.4 Unless prompt and effective safeguards are placed upon
the utilization of this country's reserves of natural gas, in a very short
time we will be without a sufficient supply to meet the demands which
have already been placed upon the natural-gas industry. The responsi-

3 American Gas Association, Annual Report of Committee on Natural Gas Reserves,
as of Dec. 31, 1955. Reserves in Mexico and Canada are relatively insignificant when com

pared to the total estimated recoverable reserves in the United States.
4 Based on recoverable coal reserves as of Jan. 1, 1953, divided by recent average annual

production. See U.S. Dep't of Interior, Geological Survey Circular No. 293 (1953).
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bility for implementing and enforcing a sound policy of conservation
lies squarely with the Federal Power Commission. Past experience
shows that neither state nor local regulatory bodies have effectively
(if at all) enforced conservation measures in the utilization of natural

gas in their respective jurisdictions. Whether properly or not, the states

have consistently left such matters up to the Federal Power Commission
�an agency with ample authority to deal with these matters. A brief

glance at the history5 behind the passage of the Natural Gas Act,6
and the Commission's treatment of the conservation question in its over

all administration of the act, will serve to demonstrate this point.

Ill

The Natural Gas Act and Conservation

The act had as its genesis a series of reports submitted to Congress
by the Federal Trade Commission (FTC) under the Public Utility
Act,7 following an investigation by it into the natural-gas industry,
which was then free from federal control.8 In its final report,9 the FTC
found that the natural-gas industry at that time was controlled by
eight large holding companies which had effectively suppressed compe
tition from smaller concerns by engaging in monopolistic practices, that
as a result of such monopolies there was an unconscionable waste of
natural gas, both in its production and in its use, and that the public
was suffering for lack of federal control over the interstate movement
of this commodity. In recommending that Congress enact legislation
which would place those interstate operations under federal jurisdic
tion, the FTC stated, inter alia:

1. Conservation is the first problem that demands attention. Vast acreage is
being drained and natural gas is being subjected to profligate and wanton waste
and uneconomical uses. . . .

Such a valuable nonreplaceable natural resource of general country-wide use or

need should, in the public interest, be conserved and utilized to the highest eco

nomic and social advantage.10

5 This conclusion is drawn from the over-all history of the Natural Gas Act, comprising
a series of documents beginning in 1935 and extending to the present.

� 52 Stat. 821 (1938), as amended, IS U.S.C. �� 7l7-717w (1952).
7 49 Stat. 803 (1935), as amended, 15 U.S.C. �� 79-79z-6 (1952).
8 This investigation was conducted pursuant to S. Res. 83, 70th Cong., 1st Sess. (1927).
9 FTC, Utility Corporations, S. Rep. No. 92, pt. 84-a, 70th Cong., 1st Sess. (1927).

(Submitted to Congress Dec. 31, 1935.)
io Id. at 608.
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And further in that same report:
Any proposed Federal legislation should be premised, in part at least, on the fact

that natural gas is a valuable, but limited, natural resource in Nation-wide demand,
which is produced only in certain States and limited areas, and the conservation,
production, transportation, and distribution of which, therefore, under proper con

trol and regulation, are matters charged with high national public interest.11

After the customary hearings before congressional committees, the
Natural Gas Act was passed and enacted into law on June 21, 1938. The
act, as originally adopted, gave the Federal Power Commission some

what limited jurisdiction over the interstate movement of natural gas
for resale. It was authorized to issue "Grandfather" certificates to
those pipeline companies which were actually operating in interstate
commerce at the time the act was passed, and all such companies were

required to seek such certificates by appropriate applications within a

specified period of time. It was further authorized to issue certificates
of public convenience and necessity to duly qualified applicants who

proposed to construct and operate facilities and transport and sell natu
ral gas for resale in areas already served with natural gas by a "natural-

gas company" within the meaning of the act.12 It had no jurisdiction
over the construction of a pipeline into an area where there was no

natural-gas service, although a company constructing such facilities could
not commence operations without a certificate from the FPC, and
thenceforth its operations were subject to FPC control.
Under the limited terms of the original act the FPC felt that it had

neither the statutory authority nor the duty to consider matters of con
servation or the effect of the expansion and extension of natural-gas
service on competing fuel and transportation interests. This latter point
was discussed by the Commission in one of the first cases13 considered

by it after the passage of the act. In that case, representatives of coal,
labor, and railroad interests petitioned to intervene in opposition to the

granting of the applications sought therein. The FPC denied these

petitions, but did permit limited participation in the proceedings
before it. In this connection the Commission held:

The coal, labor and railroad interests who have participated in these proceedings
have urged that we consider the adverse effects upon their interests of the certifica
tion of these proposed pipelines. We have already noted that section 7(c) of the
Natural Gas Act does not give us unlimited jurisdiction over all proposed construc-

11 Id. at 611.
12 52 Stat. 822 (1938), 15 U.S.C. � 717a(6) (1952).
13 Kansas Pipe Line & Gas Co., 2 FP.C. 29 (1939).
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tion of facilities for the transportation of natural gas but that our jurisdiction at

taches only when the proposed construction is of facilities for the transportation of
natural gas to a market in which natural gas is already being served by another

natural-gas company. In the light of that restriction on our jurisdiction and having
regard to all other provisions of the Natural Gas Act, it would appear that Con

gress did not intend this Commission generally to weigh the broad social and eco

nomic effects of the use of various fuels.14

Nor did the Commission believe, at that time, that it had any au

thority to deal with the problem of conservation although it recognized
the need for such powers. In its 1940 annual report to Congress,15
after the first full year of experience under the act, the FPC there

expressed its concern over the apparent lack of authority to control
the use of natural gas. In discussing this matter it said:

This first proposal to tap the Southwestern reserves of natural gas to supply
the tremendous markets available in the Northeastern States poses the country with
a serious problem of energy resource conservation. The Natural Gas Act as pres
ently drafted does not enable the Commission to treat fully the serious implications
of such a problem. The question should be raised as to whether the proposed use

of natural gas would not result in displacing a less valuable fuel and create hard
ships in the industry already supplying the market, while at the same time rapidly
depleting the country's natural-gas reserves. . . .

Careful study of the entire problem may lead to the conclusion that use of natural
gas should be restricted by functions rather than by areas. . . . General use of
natural gas under boilers for the production of steam is, however, under most cir
cumstances of very questionable social economy.16

In 1942, at the insistence of the coal and railroad industries and

others, including the FPC itself, Congress amended the act,17 greatly
broadening the Commission's powers under section 7. The act had
proved unsatisfactory, not only from the standpoint of administration
by the Commission but also from the point of view of the natural-gas
companies, as well as the producers of competing fuels and the oper
ators of competitive methods of transportation whose economic interests
were affected by the construction and extension of natural-gas pipelines.
The amended section 7 did not expressly give the Commission authority
to deal with conservation, although this authority was obviously implied
by the legislative history of the act. Nevertheless, the Commission, in
its report18 submitted to Congress in January 1944, again reiterated its

14 Id. at 57. (Italics by Commission.)
is 20 FPC Ann. Rep. (1940).
16 Id. at 79.
" 56 Stat. 83 (1942), 15 U.S.C. �� 717f(c)-(g) (1952).
18 FPC, The First Five Years Under the Natural Gas Act (1944).
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concern over its apparent inability to consider matters of conservation.
It said:
The Commission is keenly aware of the importance of conservation and the seri

ous problems raised by the continued construction of large natural-gas pipe lines
and the accelerated depletion of our natural-gas reserves due to war activities. . . .

It has been the unanimous view of the Commission that, inasmuch as the Con
gress had not given it comprehensive powers to deal with the end uses for which
natural gas is consumed, and had granted the Commission no authority to regulate
rates for the direct sales of natural gas to industry, it was the duty of the Commis
sion not to seek to exercise such authority until the Congress amended the Natural
Gas Act to confer on the Commission such specific powers as Congress desired it
to exercise.19

In that same month, however, (January 1944) the Supreme Court
handed down its decision in FPC v. Hope Natural Gas Co.20 holding,
in its over-all determination of the matter at issue, that the Natural
Gas Act gives the FPC authority to consider matters of conservation
in certificate proceedings. Mr. Justice Douglas, speaking for the Court,
said:
When it comes to cases of abandonment or of extensions of facilities or service,
we may assume that, apart from the express exemptions contained in � 7, consid
erations of conservation are material to the issuance of certificates of public con

venience and necessity. . . .

. . . The Act of February 7, 1942, by broadening � 7 gave the Commission some

additional authority to deal with the conservation aspects of the problem.21

Shortly thereafter, on April 26, 1944, the FPC issued an order grant
ing certificates of public convenience and necessity to several appli
cants in a consolidated proceeding, again involving, among others, the
Hope Natural Gas Company.22 In that case the intervening coal and
railroad interests argued that, because of the need for conservation,
the applications should be denied. The FPC rejected this contention,
but did hold that conservation was a proper issue for it to consider,
stating:
That considerations of conservation are material to the issuance of certificates of

public convenience and necessity under section 7 of the Natural Gas Act is not open
to question.23

19 id. at IS.
20 320 U.S. 591 (1944).
2i Id. at 612, 616.
22 Hope Natural Gas Co., 4 F.P.C. 59 (1944).
23 Id. at 66.
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From that time to the present, the Commission has never expressed
any doubt as to its authority to consider the element of conservation
in certification proceedings. In no such proceeding that we can recall,
however, has it ever indicated that it has taken into account the matter

of conservation, except where the coal and railroad interests have inter
vened and raised the issue. In practically every certification case

in which the coal and railroad interests have intervened, the boiler-
fuel issue has been raised, though not with any great measure of
success. Through the years the FPC apparently has become increas

ingly aware of the need for applying conservation measures and,
on relatively few occasions, has denied applications for certificates of

public convenience and necessity, in part at least because of the large
volumes of boiler-fuel gas involved. In each of these cases, however,
other motivating factors were present which, together with the boiler-
fuel use proposed, militated against the granting of those applications.24
It is not our intention here to imply that the use of natural gas in

large steam-generating boilers is the only inferior or "low-value" use

to which natural gas is presently being put, but it is, quantitatively, the
largest single, economically wasteful use now prevalent. The utilization
of natural gas under boilers of electric-generating stations is the use for
which we presently have the most accurate information statistically, and
is the "inferior" use to which the attention of the FPC has most fre
quently been directed.
In 1940, electric utilities reporting to the FPC used 183,157.4 million

cubic feet of natural gas as boiler fuel. In 1955 this use had increased
to 1,151,833.6 million cubic feet, an increase of 529%.25 The records
of the FPC show that, for the last three years, volumes of gas in excess

of one trillion cubic feet have been consumed annually by electric utili
ties in the production of electricity alone. This represents about one-
tenth of the total annual production of gas in each year for all uses

combined.
Not until 1953, however, did the FPC specifically lay down a clear-

cut rule pertaining to the matter of conservation. In May of that year
it denied the application of Mississippi River Fuel Corporation26 in
which Mississippi sought authority to construct and operate facilities

2* Texas Gas Transmission Corp., 10 F.P.C. 391, 400 (1951) ; Commonwealth Natural
Gas Corp., 9 F.P.C. 70, 87 (1950) ; Transcontinental Gas Pipe Line Co., 7 F.P.C. 24 (1948),
9 F.P.C. 32 (1950) ; Memphis Natural Gas Co., 4 F.P.C. 608, 610 (1944).

25 FPC, Statistics of Electric Utilities in the United States (1955).
26 Mississippi River Fuel Corp., FPC No. G-1995, Opinion No. 250, May 11, 1953.
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to sell and deliver large volumes of natural gas on an interruptible basis
to Union Electric Company of Missouri for use as boiler fuel in the gen
eration of electricity. In denying the application, the Commission
stated:

We have repeatedly held that the use of natural gas as boiler fuel is an inferior
usage and that, while it is not to be denied in all situations, it should be permitted
only on a positive showing that it is required by public convenience and necessity.27
The importance of this decision is immediately discernible in that

natural-gas companies who now seek certificates involving, either di
rectly or indirectly, the sale of natural gas for boiler-fuel use have the
added burden of making a "positive showing" that the facilities for which
authorization is sought, and through which such gas would be trans

ported, are required by the public convenience and necessity.
Upon application filed by Mississippi, rehearing was granted, and the

FPC thereupon reversed itself, granting the certificate requested on the
basis of new evidence. The Commission was very careful to state that
it "reaffirmed the principles" enunciated in its earlier opinion, and that:

This case falls in a twilight zone insofar as public convenience and necessity is
concerned. The utilization of large volumes of natural gas under boilers of an elec
tric generating plant tends to dissipate natural gas reserves otherwise available for
essential domestic and general service use, but other facts and circumstances of
record outweigh the adverse effect due to gas utilization.28

Having stated the principle, however, the Commission has done little
to put it into effect.
In 1955, three important cases were brought before the FPC for its

consideration, all involving the sale of large volumes of gas to steam

electric-generating plants where coal was being used. These were strictly
boiler-fuel sales. In the first of these cases, the Commission granted the

certificate requested, completely disregarding the conservation argu

ment, although two Commissioners dissented on the grounds that the

applicant had failed to make a positive showing that the boiler-fuel sale

proposed was required by the public convenience and necessity.29 Shortly
thereafter, but in an entirely different proceeding,30 the same examiner,
who had presided in the case first mentioned, issued his initial decision

27 Id. at 5.
28 Mississippi River Fuel Corp., FPC No. G-199S, order issued Dec. 14, 1953, at 2.

2� Southern Natural Gas Co., FPC No. G-2499, order affirming without modification

decision of the presiding examiner, May 20, 1955, commission order aff'd, Charleston &

Western Carolina Ry. v. FPC, No. 12805, D.C. Cir. May 17, 1956.
30 Transcontinental Gas Pipe Line Corp., FPC No. G-1783, hearing examiner's decision

issued Oct. 17, 1955.
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in which he flatly rejected the contention of the coal and railroad in
terests that the element of conservation was controlling of the disposi
tion of the application in that case and recommended that an existing
certificate be enlarged so as to permit the applicant substantially to in
crease its sales of gas to a power plant for use as boiler fuel. In his
decision the examiner held that conservation, as such, is not an issue to

be considered by the FPC in certificate proceedings. The Commission,
although affirming the decision, held, contrary to the examiner's position,
that conservation quite properly is an issue, but that the applicant had
sustained the burden of proof required of it by the rule in the Mississippi
case.31 In this connection the Commission held:

The importance of considerations of conservation and inferior and superior uses

in the issuance of a certificate of public convenience and necessity under Section 7(e)
of the Act is established in a long line of Commission cases.32

The third, and most recent, case dealing with this question33 involved
a proposed sale by Northern Natural Gas Company to a large steam

electric-generating plant then using coal. The Commission affirmed,
with slight modification, the decision of the presiding examiner in which
he had recommended that the application be denied. The order cannot
be said to denote a firm subscription by the Commission to the princi
ple that conservation is a factor which may be considered in determining
action upon applications for certificates of public convenience and neces

sity. While a majority of the Commission joined in the denial of the
application, one of the three concurring members limited his concur

rence to the fact that he was "unable to determine, from the record, that
the revenues which would be derived from this sale are adequate to re

cover the costs which would properly be allocable thereto."34 Two of
the Commissioners, reversing the stand that they had taken in previous
cases, dissented from the order, taking the position that Congress had
not delegated to the Commission authority to consider the question of
conservation as a determining factor in adjudicating certificate applica
tions. The order, if not set aside by some subsequent action, will be
the most significant the FPC has ever rendered concerning the question
of conservation and is particularly important in that it also takes into

31 Mississippi River Fuel Corp., FPC No. G-1995, Opinion No. 250, May 11, 1953.
32 Transcontinental Gas Pipe Line Corp., FPC No. G-1783, order (modifying, and affirm

ing as modified, the initial decision) issued Dec. 15, 1955, at 3.
33 Northern Natural Gas Co., FPC No. G-2409, order issued March 16, 1956.
34 Id., concurring opinion filed by Chairman Kuykendall with order issued March 16,

1956.
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account the adverse effect this proposed sale would have had upon com

peting fuel and transportation interests.
Throughout the many years in which the coal and railroad interests

have been participating in natural-gas certificate cases before the Com
mission, they have argued quite strenuously, but with limited results,
that the Commission, in evaluating applications for certificates, should
give more consideration than it does to the impact any given gas project
may have upon their interests. That the Commission is charged with
the responsibility to consider such matters is not open to question. This
was firmly established in National Coal Ass'n v. FPC.35 In holding that
the National Coal Association, and others, were "aggrieved parties"
within the meaning of section 19(b) of the act36 and hence entitled to

seek a review of the Commission's order, the court said:

Congress was concerned with, and wished the Commission to consider, "the effect
of construction and extension [of natural gas pipelines] upon the interests of pro
ducers of competing fuels and competitive transportation interests." The source of
such concern was congressional recognition that the market for coal was a shrinking
one and that displacement of it by natural gas would create problems directly
affecting both the coal industry and the railroads which transported coal�problems
which would at least require that such competitors be heard upon a showing of

injury to them.37

In the Northern Natural Gas case the Commission found that a grant
of the application not only would be contrary to sound principles of

conservation, but would result in serious injury to the opposing coal,
labor, and railroad interests. In these respects the Commission held:

Furthermore, a persuasive showing has been made of the adverse impact of the
sale on economic conditions in areas supplying coal for the Black Dog plant.
Moreover, while there is an abundance of coal readily and economically avail

able to meet the Black Dog plant's foreseeable fuel demands, the same cannot be

said of natural gas. And the story is generally the same in most of the great
fuel-consuming areas across the nation. The limited quantities of such a premium
fuel as natural gas, so uniquely adaptable to so many superior uses, as contrasted
with the enormously more abundant supplies of coal, have important implications
for the public interest which we cannot ignore in passing upon a proposed boiler

fuel sale. Obviously, in circumstances such as these, considerations of conservation

must be given appropriate weight, particularly in view of the substantial volume of

natural gas in question and the extent of Northern's present and prospective market

requirements for more desirable uses of gas.38
S5 89 U.S. App. D.C. 13S, 191 F.2d 462 (19S1).
36 52 Stat. 829, 831 (1938), IS U.S.C. �� 7l7n(a), 7l7r(a), (b) (19S2).
37 89 U.S. App. D.C. at 138, 191 F.2d at 465-66 (footnote number omitted; brackets

in original) ; see also Pittsburgh v. FPC, No. 12895, D.C. Cir., March 8, 1956, reaffirming

the rule set down in the National Coal case.
38 Northern Natural Gas Co., FPC No. G-2409, order issued March 16, 1956, at 2-3.
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The Commission also found that Northern Natural had failed to show
that the sale to Northern States would be made at a price which would

recoup the costs of rendering the service, and, hence, no benefit was

shown to accrue to either Northern Natural or its customers if the sale
were to be approved. The price agreed upon between the two companies
was but slightly above Northern Natural's presently authorized commodi

ty charge for firm sales for resale. If a proper cost allocation had been

applied, taking into account all of the costs incurred by Northern Nat
ural in delivering the gas to Northern States, the contract price would
have had to be greater by several cents per thousand cubic feet and,
presumably, would have placed the sale out of reach for natural gas.
The benefit which would have accrued to the pipeline company and its
customers if the sale had been permitted would have been questionable,
to say the least. The detriment to the public interest on the other hand,
by reason of the wasteful use of gas proposed, would have been great.
As expected, the FPC's order has met with considerable criticism from

the gas industry, which is opposed to any control by the Commission
over the end-use of gas. Just as the producers oppose federal control
over their operations, so also do many segments of the industry fight
against the enforcement of conservation measures by the FPC, notwith
standing the obvious need for such action in the public interest.
If permitted to stand, the action of the Commission in this case will

have a significant effect upon future applications for certificates involv
ing proposed boiler-fuel sales and will tend to assure to the vast gas-
consuming public a strong measure of protection against an untimely
depletion of our natural-gas supply.
The problems here are quite dissimilar from those arising solely from

the jurisdictional question of federal control over independent producers.
As long as natural gas is economically available, it will be sold by pro
ducers, whether it be for resale in interstate commerce or in intrastate
commerce. Federal control thus far, i.e., since the June 7, 1954, decision
of the Supreme Court in Phillips Petroleum Co. v. Wisconsin,39 has not
slackened to any great extent the parade of applicants before the Fed
eral Power Commission seeking certificates of public convenience and
necessity. Indeed, applications for major expansion programs by several
of the biggest natural-gas companies in the business are presently pend
ing before the Commission, all of which are based, in whole or in part,
upon the purchase of natural gas from independent producers under
contracts entered into subsequent to June 7, 1954. Thus it is that we

39 347 U.S. 672 (1954).
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contend that the necessity for conservation measures overrides and trans
cends the more restricted question of federal control over independent
producers.
The brief chronology of decisions set forth above clearly demonstrates

that, within the broad framework of section 7 of the Natural Gas Act,
the Federal Power Commission is empowered to consider matters of
conservation in its over-all administration of the act and, secondly, that
considerations of conservation are a material element in the Commis
sion's adjudicatory functions particularly as they relate to applications
for certificates of public convenience and necessity.

IV

The Need for Conservation

Up to this point we have been discussing what we believe to be the
Commission's authority and responsibility under the Natural Gas Act
to implement and enforce sound principles of conservation. The ques
tion next arises as to the need for such conservation measures. The
short answer, in our opinion and in the opinion of many well-informed
persons acquainted with the situation, is that there is an urgent need.
Mr. Justice Jackson, in his supplemental opinion in the Hope Natural
Gas Company case, succinctly described the problem in this manner:

The heart of this problem is the elusive, exhaustible, and irreplaceable nature
of natural gas itself. Given sufficient money, we can produce any desired amount
of railroad, bus, or steamship transportation, or communications facilities, or capacity
for generation of electric energy, or for the manufacture of gas of a kind. In the
service of such utilities one customer has little concern with the amount taken by
another, one's waste will not deprive another, a volume of service can be created
equal to demand, and today's demands will not exhaust or lessen capacity to serve

tomorrow. But the wealth of Midas and the wit of man cannot produce or repro
duce a natural gas field.4*

Few, if any, will challenge the statement that natural gas is a premium
fuel, peculiarly adaptable to many special advantage uses. These uses

are such that, in most instances, price is not the most important con

sideration. Economic considerations, on the other hand, are usually con

trolling in the choice of fuels for the inferior uses. In order to capture
these "dump" markets which are predominantly boiler-fuel loads, the

price of gas must be equal to, or preferably lower than, the lowest-priced
competitive fuel on an equivalent heat-unit basis. If another fuel can
do the job cheaper than gas, then invariably the cheaper fuel will pre-

4� 320 U.S. at 629.
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vail. The very nature of pipeline operations, however, creates a strong
incentive for these companies to sell large volumes of natural gas on an

interruptible basis for inferior purposes.
As a general rule, pipeline companies install capacity principally to

take care of winter space-heating demands. As a result, during the off-

peak periods, especially in the warmer months when these demands are

down, substantial volumes of surplus gas are dumped into industrial
markets on an interruptible basis at artificially low prices (unless under

ground storage is available and utilized) to take advantage of what
would otherwise be idle pipeline capacity. By using this idle capacity
during the warmer periods, it is argued that the over-all average cost of

gas is maintained at a level lower than it would be if the interruptible
sales were not made, and thus the cost of gas to the ultimate consumer

is correspondingly lower. This argument is of little force, however, since
careful studies have shown that the effect of high-load-factor operations
on the unit cost of gas is not as pronounced in the higher ranges (above
60 per cent) as it is in the lower ranges.41 The practice of dumping gas
at low rates in order to achieve the optimum use of capacity, and per
haps a few cents advantage in the unit cost of gas, demonstrates a short
sighted sense of economics and reflects an alarming disregard for the
long-range public interest of the United States and the interests of
millions of gas consumers who have invested billions of dollars in gas
appliances in the belief that gas will be available for many years to
come.

One of the best answers to the problem of utilizing idle capacity
during off-peak periods has been found in the use of underground stor

age fields to store gas for later higher-purpose uses. Many pipeline
companies, having storage facilities available and in use, store substan
tial volumes of gas during the summer months, and during the colder
periods of the year withdraw gas so stored to meet peak demands. The
advantages accruing to such an operation are obvious. Not all pipeline
companies, however, have storage fields accessible to their systems, and,
of those that do, many do not take full advantage of them and continue
to dump gas into industrial markets.

Judicious control by the Federal Power Commission over the use of
natural gas where underground storage is not available, keeping sales
of gas for inferior purposes to the lowest practicable minimum, would
not only assure to a pipeline company a profitable operation, but it

41 Commissioners Smith and Wimberly, Report to Congress 12, 252-73 (Natural Gas
Investigation, FPC No. G-580, April 28, 1948) .



690 The Georgetown Law Journal [Vol. 44: p. 676

would also assure to the public a longer life to the existing gas reserves.

It obviously becomes important for the Commission zealously to guard
against unwarranted expansion in pipeline capacity, both in the enlarge
ment of existing facilities and in the construction of new pipeline sys
tems.
The ever-increasing demands for natural gas have had a telling effect

on our natural-gas reserves and it is becoming more pronounced each
year as new pipelines are constructed and placed into service and addi
tions to capacity are installed on pipelines already in operation. One
of the most eminent and respected geologists in the gas industry warns

us that:

There is no assurance that natural gas will continue to be found in such abundance
that we can afford to be spendthrift with the known supply. Less gas used for in
ferior purposes in areas where coal is easily available will reduce the load factor
of the gas-lines, require higher unit prices for the gas sold, and permit a longer life
to the service. This would seem to be in the public interest.42

The stark fact is that natural gas is not an abundant fuel. Although
new reserves of gas have been found each year, the new discoveries have
not been sufficient to keep pace with the constantly expanding demands.
The cost of finding these new reserves is becoming increasingly greater
and it is necessary to drill deeper and deeper before pay dirt is hit, if,
indeed, it is reached at all. Production of natural gas in 1955 reached
an all-time high of 10,118,118 million cubic feet. The estimated re

coverable reserves of natural gas as of December 31, 1955, were 223,-
697,445 million cubic feet. The ratio of production to reserves expressed
in terms of years is thus 22.11 years.43 Commenting on this, the Oil
and Gas Journal, the "bible" of the industry, in its Annual Review and
Forecast issue, says:
The gas industry has nearly 23 years' supply of reserves based on the present rate
of consumption. But with the rapid growth of markets for natural gas and the

anticipated increased rate of consumption, it is more probable that the country now

has only enough proved reserves to last 10-15 years.44

Of even more significance than the life index for the country as a

whole is the trend in the life index for the States of Texas and Louisiana,
the two largest gas-producing states. More than 67 per cent of the

42 Ralph E. Davis, Paper presented before Harvard University School of Business

Administration, Jan. 16, 1952.
43 American Gas Association, Annual Report of Committee on Natural Gas Reserves,

as of Dec. 31, 1955.
44 The Oil and Gas Journal, Annual Review and Forecast 160 (Jan. 30, 1956) .
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known recoverable reserves of natural gas in the United States are lo
cated in these two states alone. Texas has close to one-half of the total
recoverable reserves and accounts for approximately half of the total

production of the country. The reserve life index for that state has

dropped from 41.18 years in 1946 to 21.74 years in 1955, a drop of
almost 20 years over a period of 10 years. In Louisiana where the
second largest reserve is located, the reserve life index has dropped from
36.87 years in 1946 to 25.11 years in 1955, or about 11 years in the

10-year period.45 The decline in the life index has occurred despite the
fact that the total number of oil and gas wells drilled annually has in
creased in every year but one (1949, when it dipped slightly) during
that period.46 In 1955 there were 56,682 such wells drilled, or 2,752
more than were drilled in 1954, which established a new record for total
well completions in any given year.47
The life index standing alone does not give a clear indication of the

availability of gas for consumptive purposes over the years ahead. As
is well known, natural gas is lifted to the surface in producing wells by
the underground pressures existing in the reservoirs. As gas is with
drawn the pressures decline and the volumes diminish until the output
reaches a point where it is no longer profitable to continue operations.
Depletion of a gas sand to the point of abandonment of the wells is a

very slow process and normally requires several more years than might
be assumed from a mere consideration of a reserve life index. This tends
to confirm the prognostication of the Oil and Gas Journal quoted above
and illustrates that increasing production is not the only factor which
will tend to shorten, for practical purposes, the availability of natural
gas as the years pass.
The new additions to net reserves made in 1955 were the highest since

the year 1946 and greatly retarded the drop in the life index. The really
disturbing fact to be gleaned from the annual reports of the American
Gas Association is that our annual production is greatly exceeding the
newly discovered reserves of natural gas. The committee estimating
reserves divides additions to reserves into two categories. The first one
includes the reserves added by the extension of fields already in produc
tion and the revision upward of reserve estimates previously made. In
the second category are the discoveries of new fields and new pools in

45 American Gas Association, Annual Report of Committee on Natural Gas Reserves
Vol. 1-9 (1947-1955). The 1956 report is as yet not printed.

46 The Oil and Gas Journal, Annual Review and Forecast, 1947-1956.
47 The Oil and Gas Journal, Annual Review and Forecast 144 (Jan. 30, 1956)
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old fields. It is impossible to know with certainty that natural gas may
be productive from any geological strata until the sands of that strata
have been penetrated by the drill and tested for production. The latter
category would be properly characterized as wildcatting, or the drill
ing of exploratory wells.
For the past seven years for which records are available, the produc

tion of natural gas has in every year exceeded the new discoveries made
through the exploratory process.48 In that period, production has ex

ceeded new discoveries by close to 29 trillion cubic feet of gas or

69.6 per cent. Thus it appears that the country is now drawing on what
may be properly termed its stockpile of gas reserves in order to meet
the requirements which the pipeline companies have obligated them
selves to serve. The day is approaching, more rapidly than many people
suppose, when the householder and others will no longer be able to

enjoy the convenience and other special qualities of natural gas. That
day will be advanced if we continue to ignore conservation and indulge
ourselves in the profligate waste of natural gas, or it can be greatly de
layed and the benefits enjoyed much longer if a sensible policy of

natural-gas conservation is placed in effect.
A large percentage of the new discoveries of gas have been in the

so-called "off-shore" or tidelands areas of Texas and Louisiana. The
cost of drilling in these areas is, of course, higher than the cost of

drilling on dry land, which requires that pipeline companies purchas
ing these off-shore reserves must pay more for the gas so produced.
Cheap gas, i.e., gas purchased several years ago at favorable prices, is
being replaced today by gas which is much higher in cost, and the trend
of prices is distinctly upward. Natural gas wastefully consumed in
inferior uses now will have to be replaced by higher-cost gas later. Thus,
not only does the wasteful use of gas unnecessarily shorten the life of
our known reserves, but it also compels pipeline companies to seek

replacement gas at greater cost.
V

Conclusion

The need for conserving our Umited reserves of natural gas is an

urgent one and it is absolutely essential in the public interest that con
servation measures in the use of gas be adopted and put into effect in
order to safeguard the supply of this exhaustible, irreplaceable natural

48 American Gas Association, Annual Report of Committee on Natural Gas Reserves,
Vol. 4-9 (1950-19S5). The 1956 report is available, but has not as yet been printed.



1956] Conservation of Natural Gas 693

resource. The responsibility for implementing and enforcing sound prin
ciples of conservation lies principally with the Federal Power Commis

sion, the sole regulatory agency having jurisdiction over the interstate
movement of natural gas. That Commission has thus far failed to dis

charge this responsibility in a forceful and consistent manner.

The resolution of the conflicting claims of the proponents and the op
ponents of the federal regulation of independent natural-gas producers
requires a degree of omniscience not possessed by the writer. Never

theless, this resolution must be quickly made if the reserves of natural

gas are to be protected in the public interest. We have a very strong
conviction that this situation calls for the elimination, so far as possi
ble, of economically wasteful uses of natural gas. This cannot help but
redound to the benefit of the general public.
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NOTE
LEGISLATIVE HISTORY OF THE NATURAL GAS ACT

In Phillips Petroleum Co. v. Wisconsin,1 the Supreme Court examined

critically the history of the Natural Gas Act2 to determine whether Con

gress had intended to give the Federal Power Commission jurisdiction
over Phillips, who had made sales in the state of production to interstate

gas pipelines. The majority of the Court believed that "the legislative
history indicates a congressional intent to give the Commission jurisdic
tion over the rates of all wholesales of natural gas in interstate commerce,
whether by a pipeline company or not and whether occurring before,
during, or after transmission by an interstate pipeline company,"3 thus

concluding that Phillips was subject to the jurisdiction of the Commis
sion. Mr. Justice Frankfurter, concurring, stated that section 1(b)4 of the
Natural Gas Act must be read with an "interpolation" that the basic pur
pose of the legislation was to occupy the field in which the states may not

act, because of what had been said by "the Committees of Congress which
were responsible for the legislation,"5 and concluded that Phillips' sales
were of the type over which the states did not have authority, and thus
subject to the Commission. Mr. Justice Douglas, dissenting, stated that
"the legislative history is not helpful,"6 and also that "the history and
language of the Act are against"7 a holding that the Commission had
jurisdiction over the sales involved. Justices Clark and Burton, dissent
ing, stated, "If there be any doubt that Congress thought the 'production
and gathering' exemption saved Phillips' sales from Federal Power Com
mission regulation, the Act's legislative history removes it."8
This Note is addressed to a critical analysis of the legislative history

of the jurisdictional provisions of the Natural Gas Act in the hope that
a comprehensive description may aid in the understanding of the Phillips
case and its application to new fact situations that may arise.

1 347 U.S. 672 (1954).
2 52 Stat. 821 (1938), as amended, 15 U.S.C. � 7l7-717w (1952).
3 347 U.S. at 682.
4 52 Stat. 821 (1938), 15 U.S.C. � 717(b) (1952).
5 347 U.S. at 686.
� Id. at 688.
7 Id. at 690.
8 Id. at 693.
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I

Outline of Legislative Materials

Bills, Hearings, and Committee Reports
The primary research materials are, of course, the bills which ulti

mately became the Natural Gas Act, together with the committee hearings
and reports thereon. The Natural Gas Act was principally the child of
the House of Representatives, and continuity may be traced between
three basic house bills introduced in successive years :

1. 1935. H. R. 54239 was introduced in the House, February 6,
1935. The bill as introduced contained three main titles. Title I pro
vided for regulation of public-utility holding companies, and ultimately
became the Public Utility Holding Company Act of 1935.10 Title II pro
vided for regulation of the electric-power industry, and was enacted as

the Federal Power Act.11 Title III related to regulation of the natural-

gas industry. Hearings12 were held on all three titles of the bill, but title
III, the natural-gas title, was not reported with the other two titles.

2. 1936. H. R. 11662, 13 relating solely to natural gas, was intro
duced March 6, 1936. Hearings14 were held on this bill, and shortly after
completion of the hearings a "clean" bill, H. R. 12680,15 was introduced
and reported,16 but the bill failed of passage in the Congress in which
introduced.

3. 1937. Shortly after the opening of the next Congress, H. R.

4008,17 substantially identical to H. R. 12680, was introduced. Hearings18
9 H.R. 5423, 74th Cong., 1st Sess. (1935). Hereinafter cited also as the "1935 bill."
i� 49 Stat. 803 (1935), as amended, 15 U.S.C. �� 79-79z-6 (1952).
n 49 Stat. 838 (1935), as amended, 16 U.S.C. �� 791a-825r (1952).
12 Hearings Before the House Committee on Interstate and Foreign Commerce on H.R.

5423 (Public Utility Holding Companies), 74th Cong., 1st Sess. (1935). Hereinafter cited

also as the "1935 hearings."
i3 H.R. 11662, 74th Cong., 2d Sess. (1936). Hereinafter cited also as the "1936 bill."
14 Hearing Before a Subcommittee of the House Committee on Interstate and Foreign

Commerce on H.R. 11662 (Natural Gas), 74th Cong., 2d Sess. (1936). Hereinafter cited

also as the "1936 hearings."
15 H.R. 12680, 74th Cong., 2d Sess. (1936). Hereinafter cited also as the "1936 bill as

reported."
is H.R. Rep. No. 2651, 74th Cong., 2d Sess. (1936). Hereinafter cited also as the

"1936 report."
17 H.R. 4008, 75th Cong., 1st Sess. (1937). Hereinafter cited also as the "1937 bill."

18 Hearing Before the House Committee on Interstate and Foreign Commerce on H.R.

4008 (Natural Gas), 75th Cong., 1st Sess. (1937). Hereinafter cited also as the "1937

hearings."
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were held on this bill (together with another bill19 on the same subject
matter), and after hearings another "clean" bill, H. R. 6586,20 was in

troduced and reported,21 and was ultimately passed as the Natural Gas
Act.
To avoid confusion, the basic bills will be referred to herein by the year

of their introduction, viz., the 1935 bill, the 1936 bill, and the 1937 bill.
"Clean" versions of the basic bills will be referred to in like manner, as,
the 1936 bill as reported, or the 1937 bill as reported. The hearings and

reports will also be referred to by the year in which they were conducted
or made, e.g., the 1935 hearings, the 1937 report.

Reports under the Authority of Congress
In section 1(a)22 of the Natural Gas Act Congress states that trans

porting and selling natural gas is affected with a public interest and fed
eral regulation is necessary, and cites as the basis for its finding certain

"reports made pursuant to the authority of Congress."23 Two reports
are clearly indicated as sources of the congressional finding of necessity
of regulation. A third, less significant, report may also have been
included. The two principal reports are the following:

1. Reports of the Federal Trade Commission. Senate Resolution

83,24 adopted February 15, 1928, directed the Federal Trade Commission
to investigate certain aspects (mainly financial) of public-utility corpora
tions doing an interstate business in electricity or gas, and the activities
of holding companies controlling such corporations, and to make monthly
reports to Congress, such reports to include recommendations as to legis
lation necessary to "correct any abuses that may exist in the organiza
tion or operation of such holding companies."25 The Commission con

tinued to make monthly reports to Congress for several years, and, when
President Roosevelt sought to bring the investigations to a close,26 Con
gress in 193427 extended the investigation to the first Monday in January,
1936. Thus, monthly reports were filed by the Commission for over

19 H.R. 5711, 75th Cong., 1st Sess. (1937). See Hearings, supra note 18, at 1, 10-20.
20 H.R. 6586, 75th Cong., 1st Sess. (1937). Hereinafter cited also as the "1937 bill as

reported."
21 H.R. Rep. No. 709, 75th Cong., 1st Sess. (1937). Hereinafter cited also as the "1937

report."
22 S2 Stat. 821 (1938), 15 U.S.C. � 717(a) (1952).
23 Ibid.
24 S. Res. 83, 70th Cong., 1st Sess., 69 Cong. Rec. 3054 (1928).
25 Ibid.
26 See 78 Cong. Rec. 10846 (1934).
27 S.J. Res. 115, 48 Stat. 1242 (1934).
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seven years. The material submitted comprises nearly 100 bound
volumes.28 The final report, designated as number 84-A,29 was submitted
December 31, 1935, and contains the summary and recommendations
most pertinent to the Natural Gas Act, although the industry is covered
in several other reports.30 The Federal Trade Commission reports pur
suant to Senate Resolution 83 are explicitly referred to in section 1(a)
of the Natural Gas Act as one of the sources of the congressional finding
of the necessity of federal regulation.

2. The Splawn Report. The House was not to be outdone by the
Senate in its investigation of public utilities, and on January 19, 1932,
the House passed House Resolution 5931 authorizing the Committee on

Interstate and Foreign Commerce to investigate "the ownership and con

trol of stock, securities, or capital interests in any public-utility corpora
tion engaged in the transportation ... or sale of property, energy, or in
telligence in interstate . . . commerce by holding companies."32 The Com
mittee engaged as special counsel Dr. Walter M. W. Splawn, and a "Re

port on Pipe Lines,"33 relating principally to oil and gasoline pipelines
though giving some attention to natural-gas pipelines,34 was made on

March 2, 1933. A further report of the investigation35 was made on

February 20, 1934.36 Of the six parts of this latter report, parts 2 and 4
are particularly relevant to the regulation of the natural-gas industry.
The report was before the Committee during the 1935 hearings.37

28 The complete series of the reports is printed as S. Doc. No. 12, 70th Cong., 1st Sess.

(1928-1936). [Library of Congress: Congressional Document Set Serial Volume 8858.]
29 S. Doc. No. 92, 70th Cong., 1st Sess., pt. 84-A (1936). Hereinafter cited also as

"Report 84-A."
30 In Report 84-A, supra note 29, at 6, it, is stated that volumes 37, 47, 49, 53, 55, 62,

66-68, 70, 71, 74, and 76-83 are of "especial importance for the study of the natural-gas
industry."

31 H.R. Res. 59, 72d Cong., 1st Sess., 75 Cong. Rec. 2259, 2263 (1932).
82 75 Cong. Rec. 2259 (1932).
33 Printed as H.R. Rep. No. 2192, 72d Cong., 2d Sess. (1933).
84 Id. at LXXIX, the following is recommended: "It is recommended that transportation

of gas in interstate commerce by pipe line be regulated. . . . Provision should be made for

establishing a fair rate for gas delivered from a pipe line at the gate of a city, whether

the gas be delivered to a municipality or to a privately owned corporation distributing to

its local customers."
35 As continued by H.R.J. Res. 572, 47 Stat. 1544 (1933).
36 Printed as H.R. Rep. No. 827, 73d Cong., 2d Sess. (1933-35). Hereinafter cited also

as the "Splawn Report."
87 See Hearings, supra note 12, at 55.
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II

The 1935 Bill

As a result of the facts unearthed by the investigations that had been

continuing since 1928, Congress in 1935 sought by legislation to remedy
the evils that had been discovered in the public-utility field. Companion
bills were introduced in the House and the Senate, the senate bill38 con

taining only two titles, those regulating holding companies and the elec

tric-power industry. The house bill contained an additional title III
which covered the natural-gas industry.
According to statements made in the 1935 hearings,39 the natural-gas

provisions of the 1935 bill were made in response to information con

tained in the Splawn Report, and were intended to correspond to recom

mendations made therein. As an indication of the purpose of the title
and its intended scope, a quotation from the recommendations of the
Committee's special counsel as contained in the report is revealing:

I. Natural Gas

1. There should be Federal control of interstate gas pipe lines.

(1) The Federal Government should control the wholesale price of natural gas
which is transported in interstate commerce. This is commonly spoken of as the price
of the gas at the city gates, or the price from the gas pipe line company to the local
distributing company. Very frequently the local distributing company is a subsidiary
of the gas pipe line company or of the holding company which controls the gas pipe
line company. In such cases there cannot be dealing at arms' length between the local

distributing company and the gas pipe line company.

2. Natural gas is deposited in a reservoir in the earth which is provided by nature.

This reservoir is punctured by a well and the gas then blows through the vent into
the air unless the well is shut in. The practice is to connect these wells through sys
tems of pipe with a pipe line, through which the gas moves on the pressure from
within the earth, supplemented by pressure artificially supplied through pumping sta
tions. These gas pipe lines are sometimes hundreds of miles in length and in some

instances cross several States. The gas from the well connected with such a pipe line
flows freely to consumers in the different States served by the gas pipe line. The
gas remaining in nature's reservoir is necessary to the propulsion and the movement
of the gas through the pipe line. When a gas well is connected with an interstate
gas pipe line, that connection places the entire gas field feeding through the well in
interstate commerce. Any uncontrolled well or well that is left open so the gas may
blow into the air rapidly decreases the pressure in the gas field, and thereby lessens
both the supply of gas upon which people of different States depend, and the pressure
which propels the gas into and part of the way through the pipe line. Wells that are
thus left open to blow the gas into the air constitute a burden on interstate commerce

38 S. 2796, 74th Cong., 1st Sess. (193S).
39 Hearings, supra note 12, at 57, 190, 2212.
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and should be closed by the authority of the Congress. The prevention of waste'
and the conservation of the natural pressure of gas are regulation of interstate com

merce in natural gas. It is necessary to conserve the supply to users of different
States to protect the investment in an interstate gas pipe line and to render it capable
of service to communities dependent upon it for natural gas. // the States in which
deposits of natural gas are located will properly conserve and protect these deposits,
it will not be necessary for the Federal Government to exercise its authority in that
direction.*0

Three points should be observed. First, the "wholesale price of nat
ural gas" is defined as "the price of the gas at the city gates, or the price
from the gas pipe line company to the local distributing company." Ex
cluded is the price of gas to the interstate pipeline. The Supreme Court
based its decision in the Phillips case in part on its belief that the under

lying purpose of the Natural Gas Act was to give jurisdiction over the
rates of "all wholesales of natural gas in interstate commerce"41 and that

Phillips' sales were such wholesales. Under Dr. Splawn's definition, they
would not be, and a different result would have been required Second,
the opinion was expressed that the entire industry from wellhead to

burner tip was interstate commerce. And third, the suggestion was made
that Congress should exercise control over production unless the states

would act properly, thus indicating that the area of production was

thought to be one where the states could act, in the absence of federal

regulation.
Although titles I and II of the 1935 bill were drafted by persons out

side the house Committee, responsibility for title III rested with the
Committee itself.42 However, in the rush of getting the legislation ready,
it was decided simply to modify title II (regulating electric power) so as

to make it applicable to natural gas.43 Thus title III is largely a repetition
of title II with "natural gas" substituted for "electric energy."44 There

are, however, some significant variations. Title II as introduced con

tained the following jurisdictional provision:
The provisions of this title shall apply to the transmission and sale of electric

energy in interstate commerce and to the production of energy for such transmission
and sale, except where such electric energy is sold for use within the State in which
it is generated. The Commission shall have jurisdiction over all facilities for such

40 H.R. Rep. No. 827, 73d Cong., 2d Sess., pt. 2, TV-V (1935). (Emphasis added.)
41 347 U.S. at 682.
42 See Hearings, supra note 12, at 57, 190-93.
*3 See id. at 2212; DeVane, Highlights of Legislative History of the Federal Power Act

of 1935 and the Natural Gas Act of 1938, 14 Geo. Wash. L. Rev. 30, 38-39 (1945).
44 The substitution was not quite complete. Section 321 of title III of the 1935 bill

inadvertently retained the phrase "electric energy." See Hearings, supra note 12, at 1742.
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transmission, sale, and/or production of energy by any means and over all facilities
connected therewith as parts of a system of power transmission situated in more than
one State, except facilities for the retail distribution of electric energy, or for the

production or transmission of energy solely for the use of the producer or trans

mitter. . . ,45

The parallel provision in title III reads as follows:

The provisions of this title shall apply to the transmission and sale of natural gas
in interstate commerce, but shall not apply to the retail sale of natural gas in local
distribution. The Commission shall have jurisdiction over all facilities for such
transmission or sale and over all facilities connected therewith as parts of a system
of natural-gas transmission situated in more than one State, except facilities for the
retail distribution of natural gas, or for the transmission of natural gas solely for
the use of the producer or transmitter . . . .46

All reference to "production" of natural gas was systematically elimi
nated from the jurisdictional provisions of title III. It can hardly be

supposed that this deletion was meaningless. One logical explanation is
that the Committee had concluded that regulation of the production
phases was best left to the states, and that the Committee had therefore

adopted Dr. Splawn's suggestion not to extend the federal power to the

production phases of the industry if the states would handle it. Another
possibility is that the Committee was doubtful as to the constitutionality
of an attempt to regulate production.
In this connection, it should be noted that the word "production" does

not appear in the jurisdictional provisions of the Federal Power Act,47
and "generation" (with certain exceptions) is excluded from the juris
diction of the Commission. The remarks of Congressman Lea relative to
title II during the debates on the 1935 bill may throw light on the Com
mittee's attitude:
Part II applies to the transmission in interstate commerce and for the sale at

wholesale. "Wholesale" is declared to be a sale for the purpose of resale. . . .

Part 2 does not apply to any other kind of sales. All facilities so used for trans
mission and sale are within the jurisdiction of the bill. Certain exceptions are made.
One exception is that control shall not apply to facilities used for the generation of
electric energy, for two reasons. The first is that such a provision would be of doubt
ful constitutionality. The Federal Government may not have the power to exercise
regulation over the generating facilities of these plants even though they produce
energy to be transmitted over State lines.

45 Section 201(a) of the proposed Federal Power Act as set forth in H.R. 5423, 74th
Cong., 1st Sess., tit. II, � 213 (1935). (Emphasis added.)

4� H.R. 5423, 74th Cong., 1st Sess., tit. HJ, � 301(b) (1935). (Emphasis added.)
47 49 Stat. 838 (1935), as amended, 16 U.S.C. �� 791a-825r (1952).
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The Utah case,48 which was a tax case, laid down the principle that the generation

of electric energy is manufacturing and that interstate transmission does not begin
until the electricity has entered into the transmission lines.49

Congressman Cole also discussed fully the constitutional power of Con
gress with respect to production and generation, and in the course of his
remarks, stated:
There was considerable debate in the Senate during consideration of this bill as to

the inclusion of generation under title II. The subcommittee gave this question a

great deal of consideration, both as to the necessity therefor and the legality thereof.
We concluded that generation was beyond the jurisdiction of the Federal Govern
ment and therefore excluded it.50

With respect to the jurisdictional provisions of title III of the 1935
bill, it should be noted that the words "transmission and sale" are used at
one point in defining the coverage of the bill, and the words "transmission
or sale" at another point. This indifferent use of the two conjunctions
should be contrasted with the great weight given in the Phillips case to
the presence in the Natural Gas Act of "or" instead of "and."51
Title III of the 1935 bill also contained a declaration that "the regula

tion ... of that part of such business [selling, transmitting, and distribut
ing natural gas as part of interstate commerce] which is not subject to
regulation by the states, is necessary in the public interest."52 That

language, though not used in the Natural Gas Act, supports Justice
Frankfurter's position that the act should be read with such an inter

polation. However, the question still remains as to what part of the busi
ness was thought not to be subject to regulation by the states.
The patchwork job that had been done on title III of the 1935 bill

was not a happy one. The pipeline companies were upset because, among
other things, the bill proposed to make the pipelines common carriers,
which the companies maintained they were not, and could not be.53 The
state commissions were worried for fear the bill would encroach upon
their areas of regulation.54 The Committee's special counsel told the
Committee in the 1935 hearings that title III "inadvertently went beyond
the intent"55 of the Committee, and recommended:

48 Utah Power & Light Co. v. Pfost, 286 U.S. 165 (1932).
49 79 Cong. Rec. 10377 (1935).
50 79 Cong. Rec. 10384 (1935).
51 See 347 U.S. at 681.
52 H.R. 5423, 74th Cong., 1st Sess., tit. Ill, � 301(a) (1935).
53 See Hearings, supra note 12, at, e.g., 1729, 1803, 1814.
54 Id. at, e.g., 1612, 1622, 1623, 1629.
55 Id. at 2212.
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I think while you are on this it would be well to enact a title III but you could
await for further experience and development before asserting all the power you
have. I think you can probably bring about a situation that is tolerable in this in

dustry by using a part of your powers. What you have got to be most interested

in, I think, is the regulation of these rates at the city gateway.5�

Ill

The 1936 Bill

Although title III was not reported with the 1935 bill, the legislators
lost little time in introducing a new bill dealing with the natural-gas in

dustry. The jurisdictional provisions of the new bill, however, were sub

stantially revised:

Sec. 1

(b) The provisions of this Act shall apply to the transportation of natural gas
in high-pressure mains in interstate commerce and to natural-gas companies en

gaged in such transportation, but shall not apply to the distribution of natural gas
moving locally in low-pressure mains or to the facilities used for such distribution or

to the production of natural gas: Provided, That nothing in this Act shall be con

strued to authorize the Commission to fix rates or charges for the sale of natural
gas distributed locally in low-pressure mains or for the sale of natural gas for in
dustrial use only.
Sec. 2. When used in this Act, unless the context otherwise requires�

(5) "Natural-gas company" means a person engaged in the transportation of
natural gas in high-pressure mains in interstate commerce.57

The word "sale," it will be noted, does not appear in the granting
portion of section 1(b), but only in the proviso clause to indicate where
the Commission does not have authority. The language of the 1936 bill
would clearly not extend to an "independent producer" who sold his gas
at wellhead, since he would be doing no transporting. Whether or not it
would apply to companies transporting the gas from the wellhead to the
interstate pipeline would depend on where transportation "in interstate
commerce" begins. If transportation in interstate commerce begins at
the wellhead for gas which eventually crosses state lines, then every com

pany which transported such gas would be a "natural-gas company"
under the provisions of the 1936 bill, even though all its activities were

intrastate. If, however, "interstate commerce" did not begin until the
gas entered the mains of the company which actually transported it across
state lines, then companies such as Phillips, whose only transportation

56 Id. at 2213.
57 H.R. 11662, 74th Cong., 2d Sess. (1936).
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was within the state of production, would not have been covered by the
bill. Two questions are involved in determining where "interstate com

merce" begins and ends under the 1936 bill. The first question involves
the distinction between interstate commerce which cannot be regulated
by the states and those aspects of interstate commerce which are subject
to regulation by the states in the absence of regulation by Congress, and
entails determining under which category the production and gathering
of natural gas falls. The second question is whether the 1936 bill was
intended to regulate all aspects of interstate commerce in gas, or whether
it was merely intended to regulate those aspects of interstate commerce

in natural gas not subject to regulation by the states.

The interpretation of the bill which was placed before the Committee
was clearly: (1) that production and gathering of natural gas (including
the rates at which the gas is sold) is local in character and subject to
regulation by the states in the absence of federal regulation, and (2)
that the bill was intended only to cover those aspects of interstate com

merce not subject to regulation by the states. The first witness heard
by the Committee in the 1936 hearings was the Solicitor58 of the Federal
Power Commission, who presented a brief supporting the constitutional
ity of the bill, and analyzing its provisions. The brief states:

The bill makes no attempt to regulate the production or gathering facilities of a

natural-gas company, this function being purely local in character, nor is any attempt
made to exercise control over distribution facilities. ... In short, this subsection
limits the exercise of authority to only those interstate activities which involve natural

gas intended for ultimate distribution to the public, as that phase of its activities

places the natural-gas company in the status of a public utility, enjoying a monopolis
tic position subject to regulation in the public interest. That Congress alone may
undertake such regulation is established by Missouri v. Kansas Natural Gas Co.59 . . .

Moreover, a summary of the decisions60 above referred to demonstrates that where
a company transmitting across State lines sells to a company which distributes locally
to consumers, neither the sending nor receiving State may regulate the wholesale
rates. The wholesale rates which the foregoing cases recognize as being within the

regulatory province of the Federal Government are the only rates subject to regula
tion under the present bill.61

58 Mr. Dozier A. DeVane.
59 265 U.S. 298 (1924).
60 Peoples Natural Gas Co. v. Public Serv. Comm'n, 270 U.S. 550 (1926) ; Missouri on

the relation of Barrett v. Kansas Natural Gas Co., 265 U.S. 298 (1924) ; Pennsylvania v.

West Virginia, 262 U.S. 553 (1923) ; Public Util. Comm'n v. Landon, 249 U.S. 236 (1919) ;

The Pipeline Cases, 234 U.S. 548 (1914) ; West v. Kansas Natural Gas Co., 221 U.S. 229

(1911).
61 Hearings, supra note 14, at 17. (Emphasis added.)
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Particularly to be noticed in the foregoing statement is the use of the

phrase "production and gathering." The word "gathering" (which refers

to the transportation of the gas from several wells into a common line)
does not appear in section 1(b) of the 1936 bill, and, so far as has been

discovered, this is the first place where the phrase "production and

gathering" has appeared.
That the Federal Power Commission interpretation of the effect of the

1936 bill was not simply buried in an unread brief is amply illustrated by
the following interchange which took place in the 1936 hearings during
the testimony of the Commission's Solicitor:

Mr. DeVane

Now, section 1 (b) also provides that the Commission shall have no jurisdiction
over the gathering or gathering rates for natural gas.
Mr. Cooper. What do you mean by gathering rates?
Mr. DeVane. The rates that are paid in the gathering field, Mr. Cooper.62

And, again:
Mr. Cole. Does this bill give anywhere the Commission power over the source of

natural gas in the different fields in a manner which we might call comparable to that
which your Commission now has over hydroelectric generating plants?
Mr. DeVane. It does not; no. It does not attempt to regulate the gathering rates

or the gathering business. Section 11, I believe it is, of the bill deals with that.
Mr. Cole. I do not want to disturb the continuity of your presentation, section

by section.
Mr. DeVane. Well, I will get to that in a few minutes. But section 11 deals with

State compacts, not in the sense of prescribing what State compacts should be but
simply gives to the Commission authority to investigate and report to the Congress
upon the State compacts that are submitted for approval. But the bill itself does
not attempt to regulate either the gathering end or the distributing end of the
business; I mean the local distribution of gas.63

And, still further:
Mr. Lea. Mr. DeVane, I would like to go back just a moment. Of course, it is a

question of regulation. Suppose that the A company owns a gas supply and the B
company transmits it into another State, distributes it to a local company for dis
tribution. Now suppose the question arises as to whether or not the charges which
the A company makes against the B company for the gas is reasonable. What, if
any, authority would the Commission have on that question, under this bill? Do you
get my question?
Mr. DeVane. Yes ; if I understand your question, concerning the price paid to the

A company, there is no control of the gathering rate; the Commission would not have
jurisdiction. That price is fixed by competitive conditions that exist in the field.

62 Id. at 28.
63 Id. at 34.
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But it matters not how many different ownerships there may be between the time the
gas starts to move in interstate commerce and gets to the city gates. Ownership might
change a dozen times�A company sell to B, and B company sell to C�all those
rates would be subject to regulation.
Mr. Lea. Well, when the supply company is brought before the Commission in an

action to regulate its rates, and they say, "We have got to pay so much for gas; we
cannot control that price which they charge us, and we have to charge a higher price
delivered to the buyer."
Does the Commission have any power over that?
Mr. DeVane. No ; not the price that is paid to the gatherer, to the man that pro

duces it; that is binding if the transaction is at arm's length. If the transaction is not
at arm's length, of course, its reasonableness may be inquired into, under the deci
sions of the Supreme Court.64

The second witness called by the Committee in the 1936 hearings was

the "Attorney in Charge of Legal Work" of the FTC utilities investiga
tion, Col. William T. Chantland. Colonel Chantland's presentation was

principally concerned with part 84-A of the Commission's report pursuant
to Senate Resolution 83. Colonel Chantland explained that the FTC had
prepared a draft of a natural-gas bill which it had submitted to the Com

mittee, but that it was not the bill upon which the hearings were being
held.65 He also agreed that the 1936 bill covered only one of the recom

mendations which had been made by the Commission.66 Colonel Chant-
land's summary of the Commission's findings and recommendations is il

luminating:
Summarized, the problems, then, which seem to require action as to remedial legis

lation in the natural gas and natural-gas industry are:

At the producing end: First, conservation and discontinuance of waste and un

economic use (care being taken that any such legislation does not militate to merely
extend and increase the control of the already dominant interests).

Second, protection of independent gas-land owners and producers so they may
either (a) receive equitable, ratable compensation, or (b) have their gas carried to

the markets at reasonable nondiscriminatory rates.

In the field of transportation:
As pipe lines are the only present method of transportation of natural gas, and

as the principal markets, actual and potential, are at long distances and across many
State lines from the big reserve areas, the States have been helpless to cope with
such transportation problem. And because of its recent rapid growth in importance
there is yet no Federal statute. The need seems clear. And the bill under considera
tion should make a good start.

64 Id. at 42-43.
65 Id. at 57-58. Colonel Chantland's description of the FTC's proposed bill bears a

marked similarity to the later-introduced H.R. 5711, 75th Cong., 1st Sess. (1937). See

note 19, supra.
6� Id. at 57.
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At the distribution end:
The general consuming public's interest begins with its contact with this phase

of the industry. The consuming public's interest is to have an assured supply for a

reasonable term of years at reasonable rates.

// the two prior stages in the producing and transporting phases are adequately
handled so as to bring the gas to the gates at a reasonable price, reasonable local
schedules are then a matter for the local regulatory bodies.67

At first impression, the preceding statement seems to urge that Con

gress take control over the rates at which gas is sold by the independent
producers to the pipelines, albeit the reason primarily urged for such

regulation is the protection of the independent producers. But the state

ment must be modified by later remarks.

Mr. Lea. What limitation of power do you think the Federal Government has in

regard to conserving gas in the States and in its production?
Mr. Chantland. I believe that that is best stated in the draft of the bill that has

been submitted by the Commission. I think we have worked it out there. We
reached the conclusion that that was about the only way it could be done, that is
something that would be in the nature of a standing invitation to the States to enter
into these compacts with the idea that the Government would have the information
and deal fairly, and would have this law on the statute books that would then make
shipments of gas produced or attempted to be produced and shipped in violation of
the State laws (which would be written into the compact as a part of the contract)
would be contraband. I believe that would tend toward conservation. I do not believe
there is any other way it can be carried out. . . .

Mr. Lea. Could the Federal Government make as a condition precedent for the
transmission or transportation of gas in interstate commerce a requirement that pay
for the gas must have been contributed jointly to the owners of the sources from
which it came?
Mr. Chantland. Yes; I think so, if the State law is there, and that State law

is written into the compact; I see no reason why it should not.

Mr. Lea. If there was no State law on that subject, what would happen?
Mr. Chantland. / think it could not be done. I think the Federal law would be

good only as an aid to the State law.6S

Again we find the suggestion that Congress has no constitutional power
to regulate the production of gas, even by those who thought such con

trol was necessary. However, the question remains open as to how far
the "production" phase was thought to extend. Colonel Chantland
seemed to think it extended far enough to prevent federal regulation of
the rates paid to producers by interstate pipelines, or, more accurately,
to prevent legislation that such rates be paid ratably.

67 id. at S6-S7. (Emphasis added.)
68 Id. at 66-67. (Emphasis added.)
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Among the other testimony, one suggestion which almost escapes
notice until viewed in the light of subsequent events is the statement by
the General Solicitor69 of the National Association of Railroad and Util
ities Commissioners (an organization of state commissioners which had
been active in helping frame federal legislation) to the effect that gas
could be delivered directly to consumers in high-pressure lines.70 If that
were the case, then the 1936 bill would oust the state commissions from

jurisdiction over high-pressure consumer sales made by interstate pipe
line companies.
The hearings on the 1936 bill ended on April 15, 1936. On May 12,

1936, a "clean" version of the bill was introduced, and it was reported
on the following day. Surprisingly, the wording of the jurisdictional pro
visions of the clean bill was substantially revamped, although there
seemed to be nothing said in the 1936 hearings to indicate an intention
to broaden the scope of the jurisdiction conferred on the federal com
mission. The revised provisions of the 1936 bill as reported read as

follows :

Section 1

(b) The provisions of this Act shall apply to the transportation of natural gas
in interstate commerce, to the sale of such gas for resale to the public, and to natural-

gas companies engaged in such transportation or sale, but shall not apply to the

local distribution of natural gas or to the facilities used for such distribution or to

the production or gathering of natural gas: Provided, That nothing in this Act shall
be construed to authorize the Commission to fix the rates or charges to the public
for the sale of natural gas distributed locally or for the sale of natural gas for in

dustrial use only.
Sec. 2. When used in this Act, unless the context otherwise requires�

(5) "Natural-gas company" means a person engaged in the transportation of

natural gas in interstate commerce, or the sale of such gas for resale to the public
[whether or not such gas is mixed with artificial gas].71

There is nothing in the 1936 report to explain the origin of the new

language, or the intent of the Committee in adopting it. By inspection,
however, it will be seen that section 1(b) of the 1936 bill as reported is

substantially a blend of the parallel provisions of the 1936 bill as orig
inally introduced, and title III of the 1935 bill. Although it can be little

more than a surmise, it is the opinion of the author that the section was

69 Mr. John E. Benton.
70 Hearings, supra note 14, at 91-92.
71 H.R. 12680, 74th Cong., 2d Sess. (1936). (Emphasis added; the bracketed words were

not in the bill when introduced, but were added as a committee amendment when the bill

was reported the day following its introduction.)
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reworded to eliminate the high-pressure/low-pressure distinction because

of the possibility that gas at high-pressure would be delivered directly to

the consumers, with a resultant ouster of the state commissions from

jurisdiction over high-pressure sales.
Particular note should be made of the use of the phrase "production

and gathering" in the exemptive clause. So far as has been found, this
is the first use of this phrase in a bill. Viewed against the background of

the testimony of the Solicitor of the FPC, hereinbefore quoted, the only
logical conclusion is that the phrase was borrowed from Mr. DeVane's

testimony. If such were actually the case, then clearly the Committee
intended to give to the phrase the meaning ascribed to it by Mr. DeVane.
That is, that jurisdiction granted by the bill did not include jurisdiction
over the production rates or the gathering rates.

Note should also be made of the fact that jurisdiction is granted over

"the sale of . . . gas for resale to the public . . . ." Literally, this language
would apply only to sales at the city gates (sales for resale to the public),
and not to sales by independent producers to pipelines (sales for resale
to others than the public). The jurisdiction granted was not over sales
"for ultimate resale to the public," but simply over sales "for resale
to the public." The point is a small one, but is persuasive of the intended

scope of the section, and gains added significance from later develop
ments.

If the 1936 bill as reported had incorporated what was thought to be
a substantial change in the jurisdictional provisions, it would seem logical
to expect some mention of the change in the report. The 1936 report,
however, begins :

This bill, if enacted, would for the first time provide for the regulation of natural-
gas companies transporting and selling natural gas in interstate commerce. The bill
confers jurisdiction upon the Federal Power Commission over the transportation of
natural gas in interstate commerce and the sale of such gas for resale to the public,
but does not apply to any other sale of natural gas or deprive a State of any lawful
authority over the distribution and sale of natural gas locally. . . .

The main purpose of this bill is to provide for the regulation of the transportation
and sale of natural gas in those cases in which the State regulatory bodies do not have
jurisdiction.72

It is to be noted that the report consistently speaks of "transportation
and sale" of gas in interstate commerce, and emphasizes that the bill does
not apply to "any other sale of natural gas." The report also stresses
that it in no way is intended to impinge the authority of the states :

72 H.R. Rep. No. 26S1, 74th Cong., 2d Sess. 1 (1936). (Emphasis added.)
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The bill takes no authority from State commissions and is so drawn as to be a

complement, and in no sense an usurpation, of State regulatory authority ... J3

As final evidence that the Committee attached no special significance
to the change in the language of the jurisdictional provisions of the 1936

bill, the following is quoted:
The provisions of this bill provide for regulation along recognized and more or

less standardized lines. There is nothing novel in its provisions and we believe the
bill presents no constitutional question.
Your committee believes this legislation useful and very desirable to fill the gap

in regulation that now exists by reason of the lack of authority in the State com

missions over interstate transportation.1*

Several preliminary conclusions may be drawn at this point. 1. The

primary target for regulation was the interstate pipeline which made
wholesale sales at the city gate. 2. The Committee did not wish to raise
doubtful constitutional issues by seeking to regulate "production" of
natural gas. 3. Further, the Committee did not wish to extend regulation
into those interstate activities over which the states have traditionally had
jurisdiction in the absence of federal regulation. 4. The gathering of
natural gas, and the gathering rates themselves, were thought to be out

side the bill. 5. The 1936 bill as introduced (H.R. 11662) and as re

ported (H.R. 12680) were treated as having identical jurisdictional
scope.

IV

The 1937 Bill

The proponents of the 1936 bill were unable to secure its passage prior
to the end of the 74th Congress. A new bill was introduced shortly after

the opening of the 75th Congress. The jurisdictional provisions of the

new bill, with the exception of one insignificant word, were identical with
those of the 1936 bill as reported (H.R. 12680).
The Supreme Court in the Phillips case was not willing to concede that

the jurisdictional scope of the 1936 bill and the 1937 bill was intended

to be substantially the same, stating:
Much of the legislative history advanced in support of petitioners' position was

developed in connection with this bill [H.R. 11662], including the testimony of

Dozier A. DeVane, Solicitor of the Federal Power Commission. Because of the much

different jurisdictional provision of H. R. 11662, such testimony has little relevance

here.75

73 Id. at 2.
7* Id. at 3.
75 374 U.S. at 682 n.9.
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It is submitted that the foregoing conclusion is clearly erroneous. As

hereinbefore pointed out, H.R. 12680 was introduced and reported within
a month after the conclusion of the 1936 hearings, and its language, par
ticularly the "production and gathering" phraseology, can be traced to the

1936 hearings, and can be understood only in the light of those hearings.
In addition, there is other evidence clearly indicating that the Committee
treated the 1936 hearings and the 1937 hearings as a single unified

whole,76 and that they considered the jurisdictional provisions of the 1936
bill and the 1937 bill to be substantially identical in coverage.
In opening the 1937 hearings, Chairman Lea stated:

We have met this morning for hearings on the gas problem. . . .

We held hearings on the question of natural gas regulation in the last Congress
between April 2 and IS, 1936. So it seems to be the desire of the Committee not to

take up the subject generally again, but in the first instance to hear from those who
have amendments to suggest concerning this problem.77

/

The first witness called in the 1937 hearings was Mr. John E. Benton,
General Solicitor of the National Railroad and Utilities Commissioners.
In the course of his brief presentation the following interchange took

place:
Mr. Benton

I made a rather full statement covering the law and the need for legislation of
this character at the last session. I understand from what you have said, Mr. Chair
man, that the record last year will be referred to. I think, unless there are questions,
there is nothing more that I wish to present to the committee at his time.
Mr. Mapes. May I ask if the bill we are now considering, H. R. 4008, is identical

with the bill which the subcommittee held hearings on in the last Congress, H. R.
11662?
The Chairman. Yes; it is the same bill with one substantial difference. The bill

before us provides for a certificate of convenience and necessity, but otherwise the
bill is almost in exactly the same language. That is the bill that the committee acted

upon in the last Congress, and the committee also reported that bill to the House.
Mr. Mapes. In the last Congress?
The Chatrman. Yes. It did not contain the provision which H. R. 4008 contains

requiring competing lines to have a certificate of convenience and necessity.
Mr. Mapes. That section is new?
The Chatrman. That is the only substantially new feature in 4008.78

Lest the point be missed in passing, it should be emphasized that "The

76 The committee members apparently had prints of the 1936 hearings before them

during the 1937 hearings. Note the specific page references to the 1936 hearings at pages
41 and 108 of the 1937 hearings.

77 Hearings, supra note 18, at 1.
78 Id. at 23.
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Chairman" who made the foregoing statements was Congressman Lea,
who had introduced all of the bills except the 1935 bill, and had authored
both committee reports.
The 1937 hearings were comparatively short, taking only two days to

complete, and, as the Chairman indicated, were primarily devoted to

those who had amendments to offer. A study of those suggested amend
ments that were adopted by the Committee, together with the reasons

proffered for their adoption, is particularly rewarding.
One factual situation in the natural-gas field had apparently escaped

the notice of the framers of the 1937 bill. That was the situation where
an interstate pipeline sold its gas within the state of consumption, not
to the retail distributing company, but to an intermediate intrastate pipe
line which in turn sold to one or more retail distributing companies. The
failure of the 1937 bill to allow for this state of facts brought forth
suggested amendments from two different directions.
The first suggestion for amendment came from the Association of

Railroad and Utilities Commissioners. The 1937 bill (as noted above in

connection with H.R. 12680) gave jurisdiction over the sale of natural

gas "for resale to the public." In the situation outlined in the preceding
paragraph, the sales by the interstate pipeline company, not being di

rectly to a distributing company, would not be strictly speaking sales "for
resale to the public." They would be "sales for resale for resale to the

public." The state commissioners were fearful that the phrase "for re

sale to the public" might be strictly construed so as to apply only in

cases in which the resale was directly to the public. The Association sug

gested first that the words "to the public" be eliminated so as to make the

bill apply to all sales for resale.79 Later, apparently as a result of a com

ment that the amendment was too broad in that it would include sales for

resale to industrial (nonpublic) consumers,80 the Association suggested
an amendment making the act apply to sales for resale "for ultimate pub
lic consumption."81 This latter suggestion was adopted by the Committee

and incorporated into the Natural Gas Act. However, even though it is
clear that the amendment was suggested only to assure jurisdiction of

the Federal Power Commission over all sales by an interstate pipeline
for ultimate public consumption, the language used, whether inadvert
ently or not, was broad enough to include sales to the interstate pipelines.
The second amendment elicited by the case where the interstate pipe-

79 Id. at 21, 22.
80 Id. at 130.

81 Id. at 142-43.
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line sells to an intermediate intrastate wholesale company rather than to

the retail distributing company came from a somewhat different source
than the first amendment. A representative82 of such an intermediate in

trastate wholesale company offered an amendment designed to make

certain that the operations of his company were not made subject to fed

eral control. The witness testified83 that his company, the Syracuse Light
Company of Syracuse, New York, bought natural gas in New York from

an interstate pipeline, mixed the gas with artificial gas, distributed the

mixture locally in Syracuse, and in addition made wholesale sales of the
mixture to three affiliated companies and one unaffiliated company in
other localities in the state. The witness stated that his company, as well
as those to which it sold, were completely regulated by the Public Service
Commission of the State of New York, and that all of their operations
were local and within the State of New York. The witness then stated his

objection to the wording of the 1937 bill:

Because of these wholesale sales of the mixture of natural and artificial gas, it is
possible that some question would be raised of Federal jurisdiction over the Syracuse
Lighting Co. This arises because of the wording of the definition of "natural gas
company'' on page 3 of the bill. It might be claimed that the definition of "natural
gas company" embraces two things�one, the transportation in interstate commerce

of natural gas, and, two, the sale of natural gas or of mixed gas for resale to the
public. My objection to the definition is to the second part, because it does not
confine jurisdiction to gas sold in interstate commerce, but seems to leave open
the claim at some future time that wholesale transactions of the type carried on

by the Syracuse Lighting Co. could be subjected to Federal jurisdiction.84

The amendment offered to make certain that the Syracuse Light Com
pany did not come under the jurisdiction of the Federal Power Commis
sion was to insert the words "in interstate commerce" in the definition
of "natural gas company" as follows:
"Natural gas company" means a person engaged in the transportation of natural
gas in interstate commerce, or the sale in interstate commerce of such gas for resale
to the public, whether or not such gas is mixed with artificial gas.85

The amendment was adopted by the Committee and incorporated into the
Natural Gas Act. If the words "in interstate commerce" were used to

exempt the Syracuse company because the company's mixing of the
natural gas with artificial gas removed the transaction from interstate
commerce, then the amendment is not particularly significant. If,

82 Mr. Russell G. Hunt.
83 Hearings, supra note 18, at 103 -OS.
84 Id. at 103.
85 Ibid. (Emphasis added.)
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however, the phrase was used to differentiate interstate companies
from intrastate companies on the sole criterion of whether their opera
tions crossed state lines, then "in interstate commerce" is used in a strict
and technical sense in the Natural Gas Act, and interstate commerce ends
upon the sale to an intrastate company. The following interchange took
place after the amendment was suggested:
Mr. Pettengill. Do you not think that amendment is a little bit vague, "sale

in interstate commerce"? What you mean is the sale of gas which has moved in
interstate commerce previous to the sale.
Mr. Hunt. Not exactly that, Mr. Pettengill.
Mr. Pettengill. Here is your pipe-line company which comes in from outside

the State of New York.
Mr. Hunt. Yes.
Mr. Pettengill. That is interstate commerce.

Mr. Hunt. Yes.
Mr. Pettengill. That comes into the distributing company. You mix the gas

with artificial gas.
Mr. Hunt. Yes.
Mr. Pettengill. And at that time there is not a sale in interstate commerce;

that is a local transaction.
Mr. Hunt. The sale by the pipe line, interstate pipe-line company is to the Syra

cuse Light Co.
Mr. Pettengill. But you are not selling in interstate commerce; you are selling

locally. You are selling at the point where interstate commerce leaves off.
Mr. Hunt. I was under the impression the situation is this, the sale by the inter

state pipe-line company might be said to be in interstate commerce�the sales by the
Syracuse Lighting Co. are, I believe, wholly intrastate. My point is that the wording
of the definition is not entirely clear that such sales by the Syracuse Co. are ex

empted from the bill. The sales to the Syracuse Co. might be said to be in interstate
commerce.

Mr. Wadsworth. The sale at the gate?
Mr. Hunt. The sale at the city gate.
Mr. Wadsworth. Yes.
Mr. Hunt. Is regulated?
Mr. Wadsworth. Yes; my impression was the regulation of the gate rate was to

be accomplished under the interstate-commerce clause.
Mr. Hunt. My point, Mr. Wadsworth, is not whether the sale at the city gate is

involved but the subsequent sales by the purchasing utility company to four local

companies which distribute the mixed gas. Because of these sales it is possible that
the definition as it now stands could be said to include those sales.

The Chatrman. In that connection, I take it the particular object of the clause

you refer to there is not to exempt natural gas simply because it was mixed with arti
ficial gas, and your real object in offering that language is that as it now stands you are

apprehensive that it would bring in some intrastate transactions within the juris
diction of the bill.
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Mr. Hunt. Yes, Mr. Chairman; because the Syracuse Co. are selling at wholesale
for resale the kind of gas which is referred to in this definition.
The Chairman. Of course, the purpose of this bill is to reach those sales where

gas is transported across State lines for the purpose of resale. You might have an

intervening company that is entirely a State company.
Mr. Wadsworth. I do not think the proposed amendment would lift the Syracuse

Gas Co. out from under Federal jurisdiction in the purchase of the gas from the

interstate company.
Mr. Hunt. We are apprehensive about the sales of mixed gas by the Syracuse

Light Co. to four companies wholly within the State.
The Chairman. You do not want the local distributing company to fall under

the jurisdiction of the Federal Government.
Mr. Hunt. That is right.
The Chairman. Very well.
Mr. Hunt. That is, the Federal jurisdiction does not extend to the Syracuse

Light Co. and the companies to which it sells, none of whom are engaged in business
across State lines.
The Chairman. Yes.86

The foregoing discussion seems to indicate that the Committee thought
that transportation "in interstate commerce" and sales "in interstate com

merce" ended upon the sale of natural gas to a completely intrastate

company.87 In the words of the Chairman, Congressman Lea, "You might
have an intervening company that is entirely a State company." The

significance of this interpretation of the phrase "in interstate commerce"
is that, if the wholesale sales by the Syracuse Light Company are not "in
interstate commerce" because interstate commerce ended with the trans
fer to the intrastate company, then by parity of reasoning sales by pro
ducers and gatherers within the state of origin are not "in interstate com

merce" because the interstate transportation has not yet begun. The
legislative background of the phrase "in interstate commerce" (at least in
the definition of "natural-gas company") strongly supports the view88
that the phrase is indicative of limited jurisdiction.

86 Id. at 103-05. (Emphasis added.)
87 It should be noted that another intermediate intrastate wholesale company (Chicago

District Pipeline Co.) which did not mix the gas with artificial gas or do anything with
the gas except wholesale it in the state, also appeared during the hearings to urge that the
language be amended to show clearly that jurisdiction was not granted over it. It was

testified that the company was subject to the jurisdiction of the state commission. Although
the amendment suggested by the Chicago District Pipeline Company was not adopted by
the Committee, the reason seems to have been that the Syracuse amendment was thought
to cover also the Chicago District Pipeline Company, especially in view of the clear state
ment in the committee report (quoted infra) that there was no intent to disturb the jurisdic
tion of the states. See Hearings, supra note 18, at 52-56, 104.

88 See 43 Georgetown LJ. 619, 625-26, 630-32 (1955).
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The amendment suggested by the Syracuse Light Company related

only to the definition of a "natural-gas company" in section 2 of the
bill. We turn now to the development of section 1(b) to see whether
that section was intended to have limited effect. As has been pointed out
above, the wording of section 1(b) in the 1937 bill (H.R. 4008) was

substantially identical with that of the 1936 bill as reported (H.R.
12680). Section 1(b) as enacted, however, was somewhat revised. The
section as it appears in the Natural Gas Act reads as follows:

(b) The provisions of this act shall apply to the transportation of natural
gas in interstate commerce, to the sale in interstate commerce of natural gas for
resale for ultimate public consumption for domestic, commercial, industrial, or any
other use, and to natural-gas companies engaged in such transportation or sale, but
shall not apply to any other transportation or sale of natural gas or to the local dis
tribution of natural gas or to the facilities used for such distribution or to the
production or gathering of natural gas.89

As discussed above, the phrase "for ultimate public consumption" was
used in place of "to the public" which originally appeared in the 1937
bill in order to avoid the possibility of a holding that jurisdiction was not

granted over sales from interstate pipelines to intermediate intrastate
wholesalers. For purposes of the present discussion, there are two other

significant changes in terminology: (1) The introduction of the phrase
"in interstate commerce" after "sale," and (2) the use of the phrase "but
shall not apply to any other transportation or sale of natural gas."
With the exception of the two phrases which have been italicized, the

final wording of section 1(b) was taken almost word for word from an

amendment offered, after the hearings had closed, by the National As
sociation of Railroad and Utilities Commissioners.90 The reasons offered

by the Association for adopting the amendment do not seem to indicate
that any substantial change was intended in the scope of the section.

However, the Association's statement, carefully read, emphasizes the
consistent position of the Association that while "Government" must

regulate the price of all companies which co-operate in bringing the gas
from the wells to the consumer, the place of the federal government is to

regulate the "interstate pipe-line company, selling at wholesale . . . ."91

Had the Committee adopted without change the amendment suggested
by the Association, it would have been difficult to ascribe special sig
nificance to any new language contained therein. However, the Commit-

89 52 Stat. 821 (1938), IS U.S.C. � 717(b) (1952). (Emphasis added.)
90 Hearings, supra note 18, at 141-43.
91 Id. at 142. Compare 347 U.S. 682 n.10.
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tee did not adopt the amendment without change, but chose to make the

two insertions indicated by the italicization. Under those circumstances,
it must be presumed that the words were carefully chosen to serve some

definite purpose.
The purpose in introducing the phrase "in interstate commerce" after

the word "sale" in section 1(b) seems obvious. The parallelism in this

respect between the provisions of section 1(b) and section 2(6) (defini
tion of "natural-gas company") is indisputable. It would have been in

consistent to limit "natural-gas companies" to such companies as made
sales "in interstate commerce" without similarly limiting the jurisdic
tional grant in section 1(b) to such sales as are "in interstate commerce."

Considering the background in which the words were placed into the
final version of section 1(b), the conclusion seems inescapable that they
were intended to limit the application of the act. In other words, the
Committee did not wish to regulate all wholesale sales that occurred be
tween the wellhead and the burner tip; they wished only to regulate
those wholesale sales that were "in interstate commerce." Of course, the
problem persists: What portion of the transportation between wellhead
and burner tip is "in interstate commerce"; and, which sales occur

therein? From the conclusion that the phrase "in interstate commerce"
was chosen to limit the jurisdiction over wholesale sales, it necessarily
follows that there are some wholesale sales which are not "in interstate
commerce." But which those sales are is the nub of the problem. The
only really safe statement is that the wholesale sales by the Syracuse
Light Company were not "in interstate commerce." But reasoning by
induction (and disregarding the mixing operation by Syracuse, which did
not seem to be given importance),92 it would seem that the last sale "in
interstate commerce" occurred when the interstate pipeline sold the gas
in the state of consumption, whether or not the sale was to the local dis
tributing company. Reasoning by analogy, it would seem that the first
sale "in interstate commerce" would occur when the interstate pipeline
bought the gas in the state of production. All activities before the gas
entered the mains of the interstate transporter, and all activities after
the gas left the interstate lines would seem not to be "in interstate com

merce." The application of this analysis to the concrete question of
whether the sales by Phillips were "in interstate commerce" will be dis
cussed in greater detail below.
The concurrent insertion in section 1(b) of the phrase "but shall not

apply to any other transportation or sale of natural gas" strengthens the
92 See supra, note 87.
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conclusion that "in interstate commerce" was used to limit the wholesale
sales covered by the act. The phrase is in the nature of a counterpoint,
emphasizing that there are sales to which the act does not apply. The
phrase itself seems to have been adopted from the 1936 report, quoted
above. An examination of the phrase in the context of the 1936 report
will give an added insight into rts intended meaning.
We turn now to a consideration of the 1937 report. The report begins

with a statement that the reported bill is substantially identical with
H.R. 12680 (the 1936 bill as reported). It then continues:

If enacted, the present bill would for the first time provide for the regulation of
natural-gas companies transporting and selling natural gas in interstate commerce.

It confers jurisdiction upon the Federal Power Commission over the transportation
of natural gas in interstate commerce, and the sale in interstate commerce of natural

gas for resale for ultimate public consumption for domestic, commercial, industrial,
or any other use. The States have, of course, for many years regulated sales of
natural gas to consumers in intrastate transactions. The States have also been able
to regulate sales to consumers even though such sales are in interstate commerce,
such sales being considered local in character and in the absence of congressional
prohibition subject to State regulation. (See Pennsylvania Gas Co. v. Public Service

Commission (1920), 252 U. S. 23.) There is no intention in enacting the present legis
lation to disturb the States in their exercise of such jurisdiction. However, in the case

of sales for resale, or so-called wholesale sales, in interstate commerce (for example,
sales by producing companies to distributing companies) the legal situation is differ

ent. Such transactions have been considered to be not local in character and, even in

the absence of Congressional action, not subject to State regulation. (See Missouri
v. Kansas Gas Co. (1924), 265 U. S. 298, and Public Service Commission v. Attle-

boro Steam & Electric Co. (1927) 273 U. S. 83.) The basic purpose of the present
legislation is to occupy this field in which the Supreme Court has held that the

States may not act.93

The first quoted sentence in using the phrase "transporting and selling"
to describe what the bill regulates again tends to cast doubt on the em

phasis the Court placed on the use of "or" instead of "and" in the act.

Note should also be made of the careful and repetitive use of the phrase
"in interstate commerce," which would not be particularly significant
except in the background of that phrase previously developed.
As is pointed out in Justice Clark's dissent in the Phillips case,94 the

parenthetical example used to illustrate a sale for resale in interstate

commerce ("for example, sales by producing companies to distributing
companies") clearly referred only to sales by an integrated "producer-
pipeline" to the distributor.

93 H.R. Rep. No. 709, 75th Cong., 1st Sess. 1-2 (1937). (Emphasis added.)
9* 347 U.S. at 694.
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The Supreme Court in the Phillips case quoted the latter portion of the
matter from the 1937 report set out above, and concluded that "Congress
sought to regulate wholesales of natural gas occurring at both ends of

the interstate transmission systems."95 The rationale seems to be that the
act sought to "plug" the gap resulting from cases holding that regulation
of wholesale rates of gas moving in interstate commerce was beyond the

power of the states; that, if a gap occurs at one end of an interstate
transmission line, a similar gap occurs at the other end; that the sales
of Phillips were at one end of an interstate transmission line; and that,
therefore, they were intended to be regulated by the act. Justice Frank
furter's concurring opinion emphasizes this view.96 The crucial step in
the Court's reasoning is the conclusion that a gap in the regulation of
sales occurred at both ends of the interstate transmission line. The cases

cited in the 1937 report involved only sales by the interstate transmitting
company, after transmission across state lines or at the state line. If it
is to be accepted that sales to an interstate pipeline before the gas has
moved interstate are in interstate commerce in the same way that sales by
the pipeline after interstate movement are, then the Court's decision in
the Phillips case follows almost as a matter of course. A sale, of course,
has two aspects�the sale on the one hand, and the purchase on the
other hand. The strict correlative of the sale by the interstate pipeline
at one end of the interstate line is the purchase by the pipeline at the
other end of the line. The distinction is not an idle one. The fact that
the Syracuse Light Company was in the status of a purchaser rather
than a seller with respect to what was clearly interstate gas apparently
kept it from being a "natural-gas company," but the fact that Phillips
was a seller of what became interstate gas�even though clearly in an

analogous situation to Syracuse�was held to make it a natural-gas com

pany.
However, the distinction is not an appealing one, and, as an abstract

proposition, it cannot be said that the Supreme Court was unreasonable
in concluding that the gap embraced both sides of the transaction of sale
occurring at both ends of the interstate transmission line. The fact re
mains, however, that the only "gap" which had been actually declared to
exist by the courts at the time the Natural Gas Act was passed was the
gap in the sale by the interstate pipeline company to the intrastate dis
tributing company, and it was that gap which Congress wished to "plug."
Possibly, if the cases had indicated a gap at the other end of the pipeline

95 Id. at 683 & n.13, 684.
96 Id. at 685-87.
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as well, Congress would have desired to plug it as well. But the conclu
sion is by no means automatic. The Federal Trade Commission recom

mended that Congress regulate the purchases by interstate pipelines (in
the event they did not choose to become common carriers) by forcing
them to pay ratably for gas purchased by them,97 and the Crosser Bill,98
which was before the Committee in 1937," contained similar provisions.
But Congress did not choose to enact such legislation.
Another section of the committee report was thought by the Court

to indicate that "a construction of the 'production or gathering' exemp
tion which would substantially limit the affirmative grant of jurisdiction
to the Commission was not contemplated."100 The passage referred to

reads as follows:

In view of the importance of section 1 (b), which states the scope of the act,
it seems advisable to comment on certain provisions appearing therein. It will be
noted that this subsection of the bill, after affirmatively stating the matters to which
the act is to apply, contains a provision specifying what the act is not to apply to, as

follows :

but shall not apply to any other transportation or sale of natural gas or to the
local distribution of natural gas or to the facilities used for such distribution or to

the production or gathering of natural gas.
The quoted words are not actually necessary, as the matters specified therein could
not be said fairly to be covered by the language affirmatively stating the jurisdiction
of the Commission, but similar language was in previous bills, and, rather than invite
the contention, however unfounded, that the elimination of the negative language
would broaden the scope of the act, the committee has included it in this bill.101

The Supreme Court construed this language as showing that the "produc
tion and gathering" phrase used in the act did not constitute an excep
tion. In that conclusion, the Court seems clearly correct. The phrase
was not used to derogate from jurisdiction previously granted. But the
Court failed to take the next step and consider what purpose it did serve.

The phrase, as clearly shown in the report, is a precautionary statement

of what the affirmative language, correctly understood, does not cover.

The Court should have tested its construction of the affirmative grant
against the "exemptive clause," and, if its construction of the affirmative

grant embraced matters specifically listed in the exemptive clause as

not within the act, then the Court should have re-examined its construc-

97 See testimony of Colonel Chantland quoted supra in connection with the 1936 bill.

98 H.R. 5711, 75th Cong., 1st Sess. (1937).
99 See supra, notes 19, 65.
loo 347 TJ.S. at 679 n.7.
101 H.R. Rep. No. 709, 75th Cong., 1st Sess. 3 (1937). Only the last sentence was quoted

in the Phillips case.
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tion of the affirmative provisions. The key to the understanding of the

committee report, it is submitted, lies in the recognition (as discussed

above) that the phrase "in interstate commerce" was used in a strict
sense to limit the scope of the affirmative grant of jurisdiction. The

only logical explanation for the language of the Committee belittling the

exemptive clause is that the Committee thought that local distribution,
production, and gathering of gas involved neither transportation in inter
state commerce, nor sale in interstate commerce. Intending a strict and
limited meaning for "in interstate commerce," the Committee naturally
considered the exemptive clause as surplusage.

V

Conclusions

It is believed that the majority of the Supreme Court in the Phillips
case were mistaken in several respects in their analysis of the legislative
history of the Natural Gas Act.

1. The Court held that the legislative history of H.R. 11662 (the
1936 bill) had "little relevance" because of the different jurisdictional
provisions of that bill. The fact is, different or not, the Committee
thought they covered the same subject matter, and therefore the provi
sions of H.R. 11662 are most relevant in construing the provisions of
the 1937 bill and the act itself. If there should be doubt as to the

meaning of the act, it should be given a construction which would make
its coverage coextensive with that of the 1936 bill. The Court failed to

appreciate that the 1936 hearings and the 1937 hearings were treated as

a single hearing by the Committee; that copies of the 1936 hearings were

apparently before the committee members and referred to during the
1937 hearings; and that for this reason the testimony of the 1936 hear
ings, particularly that of Mr. DeVane, Solicitor for the Power Commis
sion, should be considered as though specifically repeated in the 1937
hearings. Furthermore, the Court necessarily assumes that the Commit
tee disregarded Mr. DeVane's testimony in revising the jurisdictional
provisions of the 1936 bill. Actually, there was a clear affirmance of
Mr. DeVane's testimony that the bill did not apply to producing and
gathering rates, since the language of the exemptive clause in the revised
jurisdictional provisions included�not simply the word "production" as

contained in the 1936 bill�but the phrase "production and gathering"
used by Mr. DeVane. The adoption of that phrase would seem to be a

conscious affirmation of Mr. DeVane's analysis of the scope of the bill.
2. The Court recognized that it was the intent of Congress to regulate
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the rates of "all wholesales of natural gas in interstate commerce," but
failed to recognize that this phrase was generally used only to refer to
sales by interstate pipelines and not to sales by producers or gatherers
to the pipelines. The only clear demonstration of such use of "whole
sales" as a quasi word of art occurs in the report of Dr. Splawn. In that
report he clearly indicates that the "wholesale price" is the price "at the
city gates." However, in studying the testimony of the other witnesses
throughout the various hearings, it is clear that they also used the term
"sales at wholesale" interchangeably with "sales at the city gates." Thus
the Court, in construing "wholesale" in its usual and broader significa
tion, inadvertently read more into the legislative history than can fairly
be said to be there.

3. The Court placed an emphasis on the use of "or" instead of "and"
not justified by the legislative history, where the words are used more or

less interchangeably. If any special significance is to be placed upon the
word "or," it should probably be construed as an attempt to cover the

possibility that some interstate pipelines would become common carriers
of gas, so that both the transportation by the pipeline and the sale by
the owner at the city gates would be covered by the act.

4. The Court failed to recognize that, although the "exemptive clause"
did not derogate from an affirmative grant, it did serve a useful purpose in

emphasizing what was not included in the affirmative grant.
5. The Court failed to recognize that the phrase "in interstate com

merce" was used to limit the wholesale sales intended to be included
under the act, and that there were wholesale sales which were not within
the act.

Although the decision in the Phillips case may be defended on the

ground that the sales by Phillips were "in interstate commerce" even in
the strict sense of the phrase, it is submitted that the legislative history
cannot be said to lend any substantial support to that conclusion. On the
facts of the Phillips case, the legislative history, as pointed out by Justice
Douglas, is at best "not helpful."
However, the legislative history strongly militates against any exten

sion of the rule of the Phillips case beyond its facts. For example, the
sales by independent producers to Phillips were clearly not "in interstate
commerce" as that language was used in the Natural Gas Act.

Although as an abstract proposition the decision in the Phillips case

can be said to be reconcilable with the legislative history of the Natural
Gas Act, on the ground that a gap occurred on both ends of the inter

state transmission line and included both sides of the transaction of
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sale, nevertheless, as a practical proposition, the decision is at complete
odds with legislative history. The acceptable basis of the decision is that
a sale to an interstate pipeline company is in interstate commerce in the
same way that the purchase by the pipeline company is in interstate
commerce. The logic of that conclusion would require the further con

clusion that every sale to an interstate pipeline company is in interstate
commerce. Strictly applying this proposition would lead to an absurd
result. A sale at the wellhead by a producer would be in interstate com

merce if made to an interstate pipeline, but would not be in interstate
commerce if made to a gatherer who sells to the same pipeline. This
would result in a clearly illogical and unrealistic point of demarcation
between interstate commerce and intrastate commerce, and could hardly
be defended. Thus, it would seem that the logic of the Phillips case would
lead to assertion of federal jurisdiction over every sale of natural gas that

eventually moved in interstate commerce. Such a result is clearly con

trary to the legislative history of the Natural Gas Act.
It is submitted that the decision of the Phillips case cannot be sup

ported by the legislative history of the Natural Gas Act, and that it
should be reversed, or confined to its specific facts.

DONALD J. LIBERT
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When "Preparing for the Utility Rate Case" was published in 1954,
the editor-compiler of the volume, Francis X. Welch, promised a "sub
sequent and complementary work dealing with the actual conduct and
trial of the rate case "1 The second book here under review is that
companion volume. Both books are highly rewarding works by a man who
needs no introduction to anyone associated with public-utility matters.2
In the preface to the volume on the preparation of a utility rate case,

Welch states :

It has always been one of the chief objectives of Public Utilities Reports, Inc., to
assist, by the dissemination of authoritative information, the public service commis
sions in their tasks of regulating public utilities. The modern utility rate case, with
its increasing delay, expense, and complications, has become a triple burden: to the

rate-paying public, to investor-management, and to the regulatory commission or

ganization held responsible for results. Obviously, therefore, any improvement in
the technique of rate case preparation and trial is bound to facilitate and expedite
fair and prompt disposition of rate cases�thereby benefiting all three groups. Good
and sound practice thus comes to the aid of good and sound regulation. This is an

important consideration in these days of overburdened rate case dockets and the
serious economic damage which can follow unnecessary delay.3

This laudable aim is sustained throughout the book. The writer's point
of departure is the "birth" of the utility rate case. He is also greatly
concerned with the timing of the rate case and the factors which deter
mine whether to start preparing for a case. On the side of suggesting
acceleration of management decision to prepare a rate case, that is, seek
additional revenue, Welch lists the following: (1) the necessity for ab
normal growth in the immediate future, to take care of dynamic area

development, (2) the necessity for financing to be supported by a proper

earning condition, (3) the effect of new tax legislation, and (4) a retro-

i Welch, Preparing for the Utility Rate Case iii (1954).
2 Welch is editor of Public Utilities Fortnightly and is the author of "Cases on Public

Utility Regulation," Public Utilities Reports, Inc., Washington, D. C. (1946), which is

used in many law courses.

3 Welch, Preparing for the Utility Rate Case v (1954).
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active wage increase.4 On the other hand, the following factors, accord
ing to the writer, suggest postponement of the utility rate case, namely :

(1) utility public relations, for special local considerations may make it

advisable to defer the seeking of a rate increase, (2) political factors,
for a utility rate increase may become a campaign issue, (3) declining
price trends or business recession, for in such a period the agitation would
be for rate decreases not increases, (4) the factor of point of diminish
ing return, since the effect of a proposed rate increase would be to drive

away patronage, yielding less net income, and (5) the fact that retro
active wage increases and taxes paid as a result of retroactive legislation
cannot, in most cases, be recouped.5
The introductory chapter, which contains the foregoing materials, sets

the pattern for the practical approach which is followed in the rest of
the book. Thus, Welch notes the importance of the timing of a rate

case. If the management does not start preparing for a rate case soon

enough, it may jeopardize the financial well-being of the utility company.6
The writer also stresses the importance of a company's having a special
task force already developed which could take over the preparation of
a rate case when needed.7 The author's final statement in this chapter
is particularly noteworthy. He states as follows:

In conclusion there should be emphasized the importance of exhausting all other
measures to yield an adequate return before resorting to the rate increase solution,
particularly when the stress may be increasingly on the reasonableness of expenses
and ability to demonstrate efficiency of operation. The utility will be well advised to
be sure that its house is in order before seeking an increase.8

Chapter II is entitled "Public Relations and the Rate Case," and deals
with a topic which has, in the words of the writer, "perhaps been the
most neglected, compared with such aspects as legal, economic, and man

agerial phases of preparation [of a rate case]."9 Thus, the objective
of the utility's public-relations program is to better the public's under
standing of the bases for a utility rate case. Here the writer undertakes
the treatment of a "touchy" subject which should not be under-
emphasized. It is of the utmost significance nowadays. Chapter III
amply serves its purpose by making the point that the federal and state

* Id. at 12.
5 Id. at 15-16.
e Id. at 1.
7 Id. at 7.
8 Id. at 17.
9 Id. at 18.
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commissions regulating rates, unlike the courts, are more interested in
finding a factual basis of discussion and negotiation involving all parties
to a proceeding, rather than in assuming an actual hostility between
parties, which has been the traditional approach of formal litigation.10
In chapter IV, Welch makes the distinction between legislative action

by a commission and judicial action by a court. He views a rate case

as a function of the legislative process, for rate regulation involves the
laying down of rules for future conduct; judicial action investigates and
establishes rights or liabilities growing out of events which have already
happened. He notes at page 60:

But it is important for all parties to a rate case to understand that it is entirely
a legislative process. The distinction between legislative rate making and judicial
review of rate making�which may develop subsequently in the same case�is im
portant because it controls the nature of the entire rate case procedure, from its

inception to the final order fixing rates.

And he observes at pages 61-62 that the "most important attribute of
the legislative function, from the standpoint of utility rate regulation, is
that it is continuous, never comes to an end or final decision as the court

ruling must do when it is said to become 'res adjudicata.' "
How long it takes to prepare a utility rate case is the subject matter

of chapter V. In this connection Welch quotes the answer of one utility
executive who said: "Years and years�from the day the company starts
in business."11 Welch also writes that the "preparation for a rate pro
ceeding is considered the most important part of the case."12 This cannot

be denied. The author also notes that the outcome of a utility's rate case,
aside from its own merits, is also dependent on different kinds of "at

mosphere," such as favorable consumer and employee relations, low cost

and efficient operation, favorable background of precedent, favorable

regulatory atmosphere, favorable political and legislative atmosphere, and
lastly, favorable financial atmosphere.13 What the writer is driving at is
that the preparation of a rate case is a long-range affair and a matter of

"thoughtful preparedness."14
Welch points out at the very outset of chapter VI, "Selection and

Function of the Attorney," that "the right to practice as an attorney be
fore the state and Federal regulatory commissions in rate case matters is

i� Id. at 49.
n Id. at 78.
12 Id. at 79.
13 Id. at 79-80.
14 Id. at 81.
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not generally restricted to duly admitted members of the bar in the

particular states."15 However, he also observes that in a major rate case

"most utilities companies, as well as their major opponents in rate cases,
will want to be represented not only by professional attorneys admitted
to general practice of the law, but also by those lawyers who have had

specialized experience in rate cases and are familiar with regulatory
procedure."16 It is suggested that the complex nature of all rate cases

should require the services of a public-utility lawyer. Such a lawyer has at
his finger tips the very latest techniques necessary for the preparation of
a rate case, thus giving credence to the argument that "outside counsel"

(noncompany lawyer specializing in rate cases) may be more effective
than the "house lawyer" (the utility company's full-time legal talent).
Chapter VII is devoted to the grand strategy of the rate case, and con

tains the blueprint for planning and "running" the case. Chapter VIII
involves the mechanics of rate-case preparation. In summary, the latter

chapter embraces "the three R's"�representing (1) rate-base presenta
tion, (2) rate-of-return evidence, (3) evidence on "running the business,"
including all expenses, taxes, revenues, etc.17 Welch mentions the wide
spread use of the so-called "canned testimony" in recent years, that is,
testimony prepared and served on the parties in advance of the hearing
as a device for shortening the record. In fact, the use of such testimony
has had precisely the intended effect, and is favored by all concerned in
a rate case (except perhaps in special circumstances surrounding a par
ticular case).
Chapters IX through XV (chapter XV is the last chapter) undertake

the detailed discussion of the above-mentioned three "R's" of rate-case
evidence. Such discussion includes proof of the rate base, working capi
tal, operating expenses, depreciation, the rate of return, rate adjustments
and allocations. Each of these important facets involved in the prepara
tion of the utility rate case is based on actual case and reference ma

terials. As noted by the author, "even veterans [in the public-utility field]
may find valuable suggestions and ideas in the collected viewpoints of
others reflected in these pages."18
At the end of every chapter there is a short summary and a list of

check questions on the subject matter of the chapter. This pedagogical
device is quite worth while. It "prods" the thinking of the reader, and
also serves as a measure of how well he has read.

15 Id. at 91.
16 Ibid.
I7 Id. at 143.
i8 Id. at v (preface).
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The second volume, "Conduct of the Utility Rate Case," is concerned,
as the title indicates, with the actual presentation and conclusion of the
rate case. The materials contained in this volume cannot, however, be
divorced from those contained in the first volume involving the prepara
tion and planning of the case. The second book is essentially a "con
tinuity of effort."19 Unlike the first, it is fundamentally concerned with
matters which are within the province of the public-utility lawyer. It
is, however, "the hope of the author that this volume will be found of
just as much value to the rate case 'client' in co-operating with the rate
case attorney, as the earlier volume has apparently been to the rate case

attorney in assisting his 'client' in the preparatory phase."20
The author begins this volume with the flat statement that "the at

torney in charge of a rate case cannot get on the job too early."21 When
the utility lawyer is called upon to proceed with the preparation and trial
of a case involving a rate increase, he has manifold duties. Welch lists
them as follows:
A review of the basis for management's decision for seeking a rate increase.

Reaching a clear understanding as to management's financial objectives.
A preliminary check on legal, regulatory, and political atmosphere.
Reaching an understanding with other members of the rate case "team."

Reaching an understanding as to the selection and use of "outside" witnesses.

Preparing the rate case timetable.
Preparing the rate case check plan.
The training of company and "outside" witnesses.

Contacting the regulatory commissions.
Contacting other rate case parties.
Conducting preliminary negotiations.
Checking on regulatory law, the qualification of evidence and documentation.22

Clearly, the utility lawyer earns his keep. And all this is just pre-
hminary to the many, many other tasks that await him before the case

is concluded.
In dealing with the formal approach to the rate case,23 the author

recognizes that procedure and evidence in rate cases before a commis
sion are not generally restricted to the traditional practice of cases tried

in law courts, but, nevertheless, he stresses the fact that formal plead
ing, like formal rules of evidence, can play an important part in the

satisfactory outcome of the utility rate case tried before a regulatory
19 Welch, Conduct of the Utility Rate Case iii '1955).
2� Ibid.
2i Id. at 1.
22 Id. at 1-2.
23 c. n.
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body.24 The author sees the "Theory of the Case" in utility rate case

practice as having three facets�past, present, and future. "More

specifically," according to Welch, "they might be stated as: (1) back

ground; (2) condition of present operation; and, (3) proposals or ob

jectives."25 But, of course, the "dollar-and-cent" objective is the core of
the case. Otherwise, there would be no need for initiating the rate-

increase proposal.
In chapter III, the writer tackles the "ticklish" problem of the at

torney-client relationship in utility rate cases. In this connection, he
states: "In plainer words the lawyer is 'in charge,' and should at all
times consider himself in charge of his client's case while it is before the

regulatory commission."26 The effect of the relationship between the

lawyer and his client and its consequent bearing on the rate case should
not be discounted. The preparation of the petition or application for a

rate increase and the preparation of testimony are the matters dealt with
in chapters IV and V, respectively. A regulatory commission's rules set
forth in a specific manner the information which must be included in the

petition or application. Of course, this presumes a thorough familiarity
of the utility attorney with the rules and regulations of the commission
involved in his rate proceeding, particularly in view of the fact that such
rules and regulations are often amended or changed. A proper marshaling
of the evidence to be adduced in the rate proceeding and the orderly
presentation of witnesses require the greatest skill on the part of the
utility lawyer. Mention may be made here of what one famed trial
lawyer had to say on the subject of preparation for trial. He was re

ferring to the trial of a court case, but his statement is even more ap
plicable to the trial of a case before a regulatory agency. He said:
The really difficult problem in the preparation of the case is to learn what the

facts are, and no matter how long or conscientiously you work, you will never know
them all. The law seldom decides the issue, the facts do; and as contrasted with
the ascertainment of the facts, the law is relatively easy to discover. There are a

hundred good researchers of the law to one who has a genius, I may say a nose, for
the discovery of the true facts.27

It is also here to be remembered that a regulatory commission is
primarily a fact-finding body, and the lawyer who presents the true facts
in the best possible manner aids the administrative, fact-finding process.

24 Welch, Conduct of the Utility Rate Case 18 (19SS).
25 Id. at 21.
2� Id. at 38.
27 Stryker, The Art of Advocacy 11 (1954).
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It is to be noted further that the utility lawyer in presenting his case is
greatly dependent upon the testimony of expert witnesses. The profes
sional qualifications of these witnesses are of prime importance.28 On
many occasions in a rate case, where there is a conflict of testimony upon
an issue involving expert knowledge, the administrative agency's decision
will probably be upheld because the agency itself has the "expertise" and
peculiar competence to resolve such conflicts.29 The lawyer handling a

utility rate case should bear this in mind. It may also be observed in
connection with the utility lawyer's preparation and conduct of a rate
case that the complexities of a major rate case may require retaining the
services of special rate consultants or consulting organizations. Many
utility companies find it expedient to do so.

The author devotes a full chapter to the very important topic of pre
trial or pre-hearing conferences for the purpose of settlement of a rate

case without the necessity of a protracted and expensive hearing.30 He
describes the methods employed in such negotiations before hearing and
bases his discussion upon the actual practice of regulatory commissions.
In one excellent book on administrative law it is stated: "A study of ad
ministrative law must therefore consider the informal administrative

procedures which are truly 'the life-blood of the administrative proc
ess.' "31 The rising importance of such informal procedures as negotia
tions leading to settlement indicates that formal proceedings are not the
sole answer in attaining the objectives of utility management, the rate-

paying public, and the regulatory commissions. For after all, as Welch

aptly states: "Every public utility rate case is, or should be, in the public
interest." And, he continues: "Viewed in this light, the public utility
rate case theoretically does not have either proponents or opponents in
the strict legal sense of contesting parties. It may, and generally does,
inspire differences of opinion."32 If the "differences of opinion" can be
reconciled without the expense and tedium of a formal hearing, so much
the better.

The next seven chapters are concerned with the hearing of the utility's
rate proposal before the regulatory commission.33 The utility lawyer is

now in full bloom and "on his own" in very many respects, if not all. He

28 Welch, Conduct of the Utility Rate Case 86 (1955).
29 Gellhorn and Byse, Administrative Law: Cases and Comments 998-99 (1954).
so c. VII.
31 Gellhorn and Byse, Administrative Law: Cases and Comments 642 (1954).
32 Welch, Conduct of the Utility Rate Case xiii (1955).
33 Cc. VIII-XIV, inclusive.
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may have to follow the directions of his client, if that was agreed upon.
Commission staff counsel may have to be guided by the over-all instruc
tions of supervisory attorneys. But the ever-pressing demands of the

continuing proceeding rest upon him. A celebrated professor at Yale
once said that a judge sitting alone on a case has the "loneliest" job in

the world, for he cannot consult with anyone in rendering his decision.
A lawyer conducting the trial of a rate case may also find himself in a

solitary position. He may have a colleague assisting, but, if he is in

charge of the case, the decisions to be made are primarily his responsibil
ity (subject, as was already noted, to possible directions by a client or

supervisory lawyer). However, one distinction must be made. Commis
sion lawyers, and this is true of the other attorneys in a rate case,
usually bring along their technical aids and consultants, engineers, rate
experts, accountants, etc. These specialists are invariably a source of

great comfort to the attorney-in-charge in all matters pertaining to their

respective fields of knowledge. A trial attorney in a rate proceeding
learns to depend on their specialized professional skills. Then, also, there
is that intangible, "the atmosphere of the hearing room." It is not static.
It shifts with the progress of the case. A trial lawyer must develop a

perceptiveness for the climate of a hearing. It can be quite important.
One eminent trial attorney has written, quoting the conclusion arrived

at by one of England's greatest advocates, that: "The issue of a cause

rarely depends upon a speech and is but seldom even affected by it. But
there is never a cause contested, the result of which is not mainly de

pendent upon the skill with which the advocate conducts his cross-ex

amination."34 Speeches and histrionics are not cordially received at the

hearing before a commission. It is not a jury trial. It is a proceeding
before a hearing examiner, and its purpose is "to get at the facts, and to

get them into the record as completely, and as accurately, and as ex

peditiously as possible."35 Indeed, many a lawyer given to speechmaking
has been chagrined to find that in the cold transcript of record his oration
appears in a somewhat silly light. So, the cross-examination in a utility
rate case assumes an even greater significance than in a court trial. The
rules of evidence may be relaxed in administrative proceedings, and the
lawyer may have more leeway in presenting his evidence and conducting
his cross-examination. However, the skill with which he prosecutes such
tasks is another matter. In the words of an Associate Justice of the Court
of Appeals for the District of Columbia Circuit, "it is poor craftsmanship

34 Wellman, The Art of Cross-Examination 1 (1941).
35 Welch, Conduct of the Utility Rate Case 176 (19SS).
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and a definite drag on the process of adjudication [administrative pro
ceeding] to indulge in cross-examination without a plan or definite pur
pose."36 He also added that: "An administrative proceeding offers no

prizes for histrionics; it is the building of a wall, brick by brick."37 How
true indeed!
Law is a profession involving, of necessity, a great deal of paper work

and oral argument. Just as in the trial of cases in court, the lawyer
handling a utility rate case is called upon to draft motions, and to prepare
briefs and various other documents, in addition to the pleadings at the
start of the proceedings. Such briefs and arguments are first addressed
to the hearing or presiding examiner. Additional arguments and briefs
may also have to be prepared for the consideration of the full commission.

Brief-writing and arguments in the administrative regulatory sphere have
their own legal artistry. An experienced utility lawyer learns, in time,
how to write the briefs and what to say in support of his case. The author
of "Conduct of the Utility Rate Case" furnishes, in chapter XIV, many
practical and useful suggestions with respect to matters involving the
conclusion of the case before the examiner and the regulatory commis
sion.
The final chapter of the book, chapter XV, discusses appeal and re

view. As noted byWelch: "Most state regulatory laws, as well as federal
regulatory statutes, specifically provide for appellate procedure governing
the review of rate case orders of their respective regulatory commis
sions."38 The important consideration on taking an appeal to the court

is for counsel for the appellant to determine the scope of review. In this

chapter, which contains, by the way, many citations to federal and state

cases, tie author notes that appellate proceedings, "in a general sense,"
take three forms of approach: (1) direct appeals under the terms of the

regulatory commission's statutes, (2) petition for review of alleged de

fects or errors under the general powers of the courts, and (3) injunction
to prevent enforcement of a commission order on the alleged threat of

irreparable damage, etc.39 The author also makes the important point
that there is a definite presumption in favor of a commission's decision.40

Much more could be written about the two volumes here under review.

Space does not permit that. A statement viewing these books as a "must"

36 Prettyman, Administrative Law�Problem Child, 14 D.C. Bar Journal 249, 255 (1947).
37 Id. at 253.
38 Welch, Conduct of the Utility Rate Case 318 (1955).
39 Id. at 331.
*o Ibid.
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might appear to be nothing more than a reviewer's usual cliche. But
this would not be true here. These books belong in the library of every
one concerned with a rate case. A writer, describing administrative

proceedings, aptly said : "What can I say in summing up other than that

you cannot try an administrative case in exactly the same way you do
a case in court, but only in pretty much the same way? Administrative

practice has its fictions and its shibboleths even as does court practice.
It has its own procedural technicalities."41 Careful study of the two

books here reviewed will make the administrative proceeding, particu
larly in the rate regulatory sphere, more understandable to the novice in
rate matters and will aid the experienced practitioner by suggesting to
him many helpful matters which he may have forgotten in the course of
a busy practice.

LOUIS C. KAPLAN*

RULING PRINCIPLES OF UTILITY REGULATION: RATE OF RETURN.
By Ellsworth Nichols.1 Public Utilities Reports, Inc., Washington, D. C. 19SS.
Pp. ix, S02. $15.00.

In describing his approach to the subject of rate of return the author
states: "I have tried to adopt a middle course in order to make this
volume of value to attorneys, public utility executives, courts, commis
sions, financial experts and others generally familiar with the subject and
also to newcomers who do not understand the technical terms used."2
This is highly commendable, particularly when the writer's effort pro
duces such an excellent study of a fundamental and important facet of
utility regulation. The fact that his book "marks the beginning of a series
of volumes, planned by Public Utilities Reports, Inc., and designed to

present the ruling principles of utility regulation established by state and
federal courts and commissions"3 fosters the hope that there will now
follow searching inquiries into the many complex regulatory problems
which exist in the public-utility field.
One leading textbook writer stated that the "proper determination of

41 Rhyne, Can You Try an Administrative Agency Case Like You Do A Case in Court?,
21 D.C. Bar Journal 155, 164 (1954).
* Member of the Bar of the District of Columbia, and the Bar of the Supreme Court

of the United States.

1 Editor in Chief, Public Utilities Reports, Inc.; member of the New York Bar.
2 Nichols, Ruling Principles of Utility Regulation: Rate of Return iv (1955).
3 Id. at iii.
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the rate of return is of primary importance."4 The same writer also noted
that: "Confusion marks many of the statements of courts and commis
sions with respect to the nature and determinants of the rate of return."5
The volume here under review emphasizes the views of the courts and
commissions concerning the rate of return and does so in a manner which
dispels many of the previous uncertainties. To Nichols, the rate of re
turn to be allowed to public-utility companies "is so vital to the con

tinuation of the public utility industry that it has been selected for treat
ment in the first volume of the series Ruling Principles o) Utility Regula
tion."6 No doubt is left that the author considers the rate of return just
as important as the concept of rate base.
In the instant book the description of the rate of return is a step-by-

step process. The "rate base" represents public-utility property value,
investment in such property, cost of property, or some other attribute of

property. The term "return" signifies the compensation which owners

of public-utility property receive over and above allowable deductions
from gross revenues. This is, of course, in accordance with the well-
settled principle that regulatory bodies should fix public-utility rates to

cover the cost of rendering the utility service. Such cost includes operat
ing expenses, taxes, depreciation, and other proper deductions from the

gross revenues. Additionally, it includes compensation to the owners of
the utility property. This is the "return," and it has a different connota
tion from the words earnings, net income, interest, and dividends. The
"rate of return" is the percentage of the rate base which the utility is
entitled to earn for interest, dividend payments, and related require
ments.7 The product of the rate base and the rate of return is the "re

turn," which is the amount remaining after operating expenses, taxes,
depreciation expenses, and other proper deductions have been deducted
from the gross earnings of the utility.8 The usual practice in rate pro

ceedings before a regulatory commission is to determine the amount of

gross revenue, allowable deductions, and the amount of such compensa
tion or return.

In chapter three, the author states that it is well established that the

public utility company has the right to earn a fair or reasonable return

4 Barnes, The Economics of Public Utility Regulation S16 (1942).
5 Id. at 520.
6 Nichols, op. cit. supra note 2, at iii.
7 Barnes, op. cit. supra note 4.
8 For example, the rate base may be fixed at $1,000,000. A return of 6% (rate of re

turn) applied to that rate base would produce a return of $60,000.
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on the rate base. From then on, the volume considers the various factors
which determine whether a rate of return is fair and reasonable. The
reasonable rate of return must be a rate which will be sufficient to attract
additional capital to the utility enterprise on favorable terms. This is
desirable in order to insure dependable service by enabling the utility to

maintain its existing physical plant and make the needed improvements
and extensions in service.9
Consideration is given by the author to comparisons of earnings of a

public utility with those of other enterprises as a factor determinative of
the rate of return to be allowed the utility.10 He fully recognizes that

comparative risks have a decided bearing on the question. In the case of

Bluefield Water Works & Improvement Co. v. Public Serv. Comm'n,11
the United States Supreme Court said in its opinion that the utility is
entitled to earn a return equal to that generally made on investments in
other businesses attended with corresponding risks. But, the Court

qualified this statement, saying that a regulated business had no right to
the profits which are "realized or anticipated in highly profitable or

speculative ventures."12 That risks are greater in some industries than
in others is a well-known fact. The magnitude of risk involved in the
business determines the amount of return an investor will demand for

investing his money in the enterprise. Thus, as one writer notes: "Capital
commitments to utilities subject to rapid technological changes are sub
ject to greater risks, and hence telephone and electric utilities commonly
get a higher rate of return than water utilities."13 Nichols considers all
of the aspects of risk as a factor in the rate of return.

Chapter eight is devoted to a discussion of the impact of economic
conditions on the return allowance. The author cites cases to show that
the courts have taken cognizance of the fact that a rate of return upon
capital invested a few years ago may not furnish a safe criterion either
for the present or the future because of increased costs. Nichols de
votes almost the rest of the book to an appraisal of the extremely im
portant factor in the consideration of the rate of return, namely, the
cost of capital. The cost of capital, representing interest and dividend
requirements, is of great significance in the fixing of the rate of return.
According to the author, there is no controversy as to whether the cost of

9 Nichols, op. cit. supra note 2, at 70.
10 Id. at 100.
H 262 TJ.S. 679 (1923).
12 Id. at 692-93.
13 Clemens, Economics and Public Utilities 219 (1950).
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capital should be considered as a return factor. Rather, the question
involves (1) the weight which should be given to this factor, and (2) de
termination of the cost of capital.14 In chapter eleven, the author, eval
uating the principles governing capital cost, notes: "The cost of capital
cannot be determined by any exact formula; it is a matter of judgment.
A commission is not bound by the opinion of experts, but is free to exer

cise its informed judgment in the light of all the facts of record and the
commission's experience in utility matters. The commission must con
sider money rates and bond and stock yields, and give to them whatever
weight may be warranted by the circumstances."15

Space does not permit comment on several other informative chapters
contained in Nichols' work. The chapters entitled "Past Earnings or

Losses"16 and "Operating Ratio"17 are especially noteworthy. In these,
as in the rest of his work, the author supports nearly every statement with
copious citations to the decisions of state and national regulatory com

missions, the courts, and other authorities. At the end of the book, there
is a table of cases which covers almost fifty-two pages.18 The short index
is alphabetically arranged to reflect the chief subject matters discussed
in the volume.

Despite its importance, rate of return has received scant attention from
the writers on public-utility matters.19 Nichols has more than
remedied such neglect of this all-important concept of regulation. His
work should serve many needs of those associated with any phase of the

utility business or its regulation.
LOUIS C. KAPLAN*

AMERICAN CONSTITUTIONAL LAW. By Bernard Schwartz, with a Preface

by A. L. Goodhart, K.B.E., Q.C. The University Press, Cambridge, England.
1955. Pp. xiv, 364. $5.00.
One of the principal difficulties facing an English law student attending

an American law school is the all-pervasive influence of the United States

14 Nichols, op. cit. supra note 2, at 191.
is Id. at 207.
ie Id. at 415.
17 Id. at 438.
is Id. at 443-95.
19 Notable exceptions are: Clemens, Economics and Public Utilities, c. 10 (1950) ;

Troxel, Economics of Public Utilities, c. 17 (1947); Barnes, The Economics of Public

Utility Regulation, c. XV (1942).
* Member of the Bar of the District of Columbia and the Bar of the Supreme Court

of the United States.
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Constitution. Somewhat paradoxically, in England, where there is no

written constitution, constitutional law can be put into a separate com

partment and more or less kept there, whereas in America every branch
of law is influenced to a greater or lesser degree by the Constitution. No

matter whether he is studying criminal law, evidence, trusts, contracts
or any other subject, sooner or later the English student in America runs

into difficulty because of his unfamiliarity with the Federal Constitution.
Before the publication of Professor Schwartz's book there seemed to be
no short, simple, and up-to-date account of the workings of the Constitu
tion to which the student could turn to remedy his ignorance. Bryce's
The American Commonwealth1 is admirable, but does not help in under

standing modern developments; and the usual type of casebook, ordi
narily running two thousand pages, is not very helpful to the outsider

making his first acquaintance with the American Constitution.
If the difficulties of the law student in grasping the elements of Ameri

can constitutional problems are great, those of the layman are very much

greater; and the number of British laymen today who are interested in
American constitutional problems must be very large. What happens in
American elections�to take the obvious example�is of concern to us

in Britain, but the rather complicated procedure, especially the institution
of the primary, is not at all easy for one used to English arrangements to

follow. Incidents such as the recent unfortunate affair of Miss Autherine

Lucy and the University of Alabama receive the widest publicity in the
British press, but newspaper explanations of the constitutional back
ground of such cases are liable to be rather inadequate. There is, then,
every justification for Professor Schwartz's book, the purpose of which is
"to present the workings of the American system of constitutional law to
a British audience, with emphasis upon the significant changes that have
occurred in recent years."2
The book falls naturally into two parts. Part I, "The Structure,"3

provides the reader with basic factual information and describes the fed
eral system, the Congress, the office of President, the organization of the

courts, and the general principles underlying the functioning of these in
stitutions. This, however, is no mere factual account, for Professor
Schwartz makes use of his wide knowledge of foreign systems, especially
the English system, to point comparisons. For example, in discussing the
courts, the writer points out that the attitude of the federal courts to-

1 Bryce, The American Commonwealth (1914).
2 Schwartz, American Constitutional Law, xiii (19SS).
3 Id. at 1-160.
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wards the doctrine of stare decisis would strike an English judge as revo

lutionary.4 He demonstrates convincingly that there are good reasons

why the rigid English doctrine of precedent does not prevail in the United
States, but questions whether the American courts have not gone too
far to the other extreme.5
Part II6 is concerned with modern developments and, in the reviewer's

opinion, is the more valuable part of the book. Professor Schwartz under
takes the formidable task of explaining such complex issues as the de
parture of the Supreme Court from the doctrine of dual federalism;7
judicial control over the executive power8 as exemplified in the Steel
Seizure Case;9 the current controversies over the constitutional rights of
the Negro;10 and the acute problem of preserving civil liberties under
the conditions of the "Cold War."11 The comparative approach is again
in evidence: the attitude of the Supreme Court in the Steel Seizure Case
is contrasted12 with that of the House of Lords in Liversidge v. Ander

son;13 the "clear and present danger" test is compared with and shown

closely to resemble the modern rule of common-law sedition;14 and the
American and British approaches to the problem of disloyalty in the Civil
Service are contrasted.15
There is a chapter on administrative law16 and, finally, a chapter en

titled "The United States and the United Nations"17 in which those pro
visions of the Constitution dealing with the conduct of foreign affairs are

considered, and the implications of Missouri v. Holland18 and the Bricker
Amendment are examined.19 Though a chapter is devoted to the subject,
further evidence for the "Changing Role of the Supreme Court"20 is to be

* Id. at 159.
5 Id. at 159-60.
6 Id. at 161-332.
"! Id. at 167-70.
8 Id. at 187-206.
9 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
10 Schwartz, American Constitutional Law 222-239 (1955).
H Id. at 240-82.
12 Id. at 204-05 (1955).
13 [1942] A.C. 206 (1941).
1* Schwartz, American Constitutional Law 249-51 (1955).
15 Id. at 251-82.
16 Id. at 283-307.
17 Id. at 308-32.
18 252 U.S. 416 (1920).
19 Schwartz, American Constitutional Law 323-32 (1955).
20 Id. at 207-21.
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found in many places in the book�for example in the discussion of the
Dennis case21�and should provide a corrective to the view commonly
held in England of the Supreme Court as a third chamber or super-
legislature.22
Professor Schwartz regards his role as that of a comparative jurist

who wishes "neither to criticize, nor to venerate, but to understand."23
The reviewer was in the United States when Mr. Attlee, on May 11, 1953,
made his famous (or notorious) criticisms of the American Constitution24
and was struck by the sharpness of the reaction. Many Americans, it
seemed, regarded the Constitution with a reverence reserved in England
for the Royal Family, so that criticism by a foreigner was an unpardon
able impertinence. There is no sign of such an attitude in Professor
Schwartz's work. He maintains a judicial impartiality throughout and
weighs all criticisms with proper care.
It is a pity that the style is marred by an excessive and sometimes in-

discriminating use of quotations. The only reason which occurs to the
reviewer for putting purely factual statements in quotations is that the
writer is not sure of his facts; but, if he is not sure, he should make sure.

Many pages contain as much material in quotation as in the author's own

words and this inevitably makes the style somewhat ponderous.
It is remarkable that in spite of this defect the explanations of complex

issues remain clear and simple. Professor Schwartz has succeeded in his
aim and it is hoped that his book will find the wide audience it deserves
in Britain, and that it will not be entirely neglected in America.

j. c. SMITH*

IMPARTIAL MEDICAL TESTIMONY. A Report by a Special Committee of the
Association of the Bar of the City of New York. Macmillan Company, New York,
1956. Pp. ix, 188. $3.95.
As early as 1914, the Committee on Expert Testimony of the American

Medical Association pointed out the inadequacies of our method of
presenting medical testimony in personal injury actions and called for
an improvement in the system.1

21 Dennis v. United States, 341 U.S. 494 (1951).
22 Schwartz, American Constitutional Law 254-57 (1955).
23 Id. at 308.
24 N.Y. Times, May 13, 1953, p. 1, col. 7.
* Professor of Law, The University of Nottingham, England.

1 Committee on Expert Testimony of the American Medical Association, Committee
Report (1914).
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It is familiar knowledge that medical facts and opinions presented by
testifying physicians are frequently challenged and controverted. Thus
the personal injury case sometimes deteriorates into a "battle of the ex

perts"; and as the report under review states:

When it does, judge and jury, instead of being helped by expert knowledge are more

likely to be confused or misled by it. They are forced to make a choice between
conflicting views in an area in which they are ignorant.2

In 1952 there was established, in the New York Supreme Court for
New York County, a Medical Expert Testimony Project. The Project
was financed by two grants of $20,000 each made to the Association of
the Bar of the City of New York by the Alfred P. Sloan Foundation and
the Ford Motor Company Fund. The report describes the Project thus :

Basically, the idea behind the Medical Expert Testimony Project was to set up
panels of neutral, outstanding physicians in various specialized branches of medicine.
These experts would be available at the call of the court to make medical examina
tions of plaintiffs in personal injury cases, report their findings, and, if necessary,
testify, in those cases in which the medical aspects were controversial and substantial.3

It should be observed that the impartial medical expert is introduced
to the proceeding at the pre-trial conference stage. This has resulted in
the settlement of many cases before they reached the trial stage. In the
event there is a trial and the expert is called, he may be cross-examined

by either party.
The report contains and presents, in an easily readable form, the record

of the operation of the Project as an experiment for more than two years
and chronicles the adoption of the impartial-medical-expert system as part
of the permanent structure of the Supreme Court of New York for New
York County. The report itself consists of only 39 pages. The Study by
the Medical Consultant to the Committee covers another 38 pages. The
balance of the volume is made up of exhibits which give examples of the
forms used by the court in implementing the system and of digests of the
several hundred cases studied by the Project.
The report states the Project's accomplishments as the following:
1. The Project has improved the process of finding medical facts in litigated cases.

2. It has helped to relieve court congestion.
3. It has had a wholesome prophylactic effect upon the formulation and presenta

tion of medical testimony in court.
4. It has proved that the modest expenditure involved effects a large saving and

economy in court operations.

2 Special Committee of the Association of the Bar of the City of New York, Impartial
Medical Testimony 6 (19S6).

3 Id. at 3.
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5. It has pointed the way to better diagnosis in the field of traumatic medicine.
Unlike the others listed above, this accomplishment is an unexpected dividend, which
was not in contemplation when the Project was initiated.4

In the District of Columbia, a local American Bar Association Com
mittee on Improving the Administration of Justice under the chairman

ship of Chief Judge Bolitha J. Laws, of the United States District Court
for the District of Columbia, has recommended the institution of a system
based on the New York plan, restricted as to use, however, to the pre
trial stage of a case.5
It is believed that the institution of the impartial-medical-expert plan

may easily be predicated upon Rule 35(a) of the Federal Rules of Civil
Procedure, which provides in part as follows:
In an action in which the mental or physical condition of the party is in controversy,
the court in which the action is pending may order him to submit to a physical or
mental examination by a physician.

The matter of approving or disapproving such a plan is now under

study by two committees of the Medical Society of the District of Colum
bia. The timely publication of the report under review has furnished
both the doctors and the lawyers with a thorough scientific study of this

important problem. It would be well for medical and bar associations in
all parts of the country to give serious and sympathetic study to this

report, because the report delineates a type of judicial reform which,
without elaborate detail, can reach into the smallest communities.
Needed only are:

1. Financing by public or other neutral funds.
2. A system of pre-trial conferences or some equivalent.
3. Cooperation of local medical groups.6

A reading of this report is recommended to all students of the law and
to all lawyers who try cases. Especially should defendants' lawyers read

it, for they would learn, contrary to their fears, that "after impartial ex
aminations, plaintiffs' claims are revised downward somewhat more fre

quently than defendants' offers are revised upward."7
AL. PHILIP KANE*

4 Id. at 5.
5 The Evening Star (Washington, D.C), December 9, 1955, � A, p. 12, col. 4.
6 Special Committee of the Association of the Bar of the City of New York, Impartial

Medical Testimony 36 (1956).
7 Id. at 23.
* Member of the Bar of the District of Columbia; Professor of Law, Georgetown

University (1934-1951).
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