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"EQUAL JUSTICE UNDER LAW"

Thomas C. Hennings, Jr.*

I

Introduction

/"Vver the entrance to the Supreme Court are the words "Equal Justice
"

Under Law," heralding to the world the underlying principle of

American justice. "Equal Justice" for all individuals�no matter how

unpopular�has long been the creed of the Supreme Court. From its

earliest history, the Court has often been the victim of harsh and un

warranted criticism for its relentless application of this principle. For

example, in post-Revolutionary days it upheld the property rights of

Tories,1 for which it was vigorously attacked. Again, after the Civil

War, the Court applied the "equal justice" principle to the people of
the South2 in spite of bitter opposition by many who desired to impose
extreme penalties on those who had attempted to secede from the Union.
Thus the concept of equal justice has been a bitter pill for some to

swallow due to preconceived ideas of guilt and innocence and desire to

deal summarily with alleged offenders.
Few terms of the Supreme Court have done more to make the words

"equal justice" a reality than the term which began in October, 1956.
And few terms have received more criticism. Many claim that the

* A.B., Cornell University, 1924; LL.B., Washington University, 1926; Honorary LL.D.,
Central College, 1954; lecturer in English, Washington University, 1924-26; lecturer at
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1 Fairfax's Devisee v. Hunter's Lessee, 11 U.S. (7 Cranch) 603 (1813).
2 Texas v. White, 74 U.S. (7 Wall.) 700 (1869); Ex Parte Garland, 71 U.S. (4 Wall.)

333 (1867).
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Court has usurped the power of Congress, and that its decisis {^
to judicial legislation. They would smother the Court's pr�teC

gr haye
tion by enactment of restrictive legislation. Others, b�we^ti' the
praised the Court for upholding the Constitution and preve
other branches of the government from encroaching upon *

. J
tional rights of the individual. A brief survey of the more

decisions concerning individual rights will do much to clan y e

position of the Court3 and a look at the legislation introduced to numly
the impact of these decisions will help to illustrate the value ot tie

criticism directed against it. It is not suggested that actions ol the

Supreme Court should be beyond any examination, since constructive

criticism of all governmental bodies is a requisite of the democratic

process. But there can be no justification for ill-considered and vitupera
tive comment.
Before investigating these decisions, it is necessary to consider the

environment in which they were made. Since the close of World War II,
a fear approaching hysteria has combined with a general feeling of

distrust to bring our nation closer to a police state than it has ever

been. The Atomic Age and Communism have created within our nation
a desire and a fruitless search for complete, foolproof internal security,
To obtain this objective, certain agencies of the Government, with full

approval of many members of Congress and many citizens of our na

tion, have developed practices and procedures which cannot be tolerated
under our Constitution and Bill of Rights.
This is not an entirely new problem to the Supreme Court and the

American people. After the Revolutionary War, there were enacted the
Alien and Sedition Acts4 which were never ruled upon by the Supreme

3 The Supreme Court in the past term carried a tremendous load and handed down a

great number of decisions. In my selection of cases I attempted to comment upon those
which have the greatest legal significance in the area of individual rights. I would suggest
to all readers, who are interested in constitutional law, that they study the following addi
tional decisions of the past term: Wilson v. Girard, 354 U.S. 524 (1957) ; Vanderbilt v.

Vanderbilt, 354 U.S. 416 (1957) ; Kremen v. United States, 353 U.S. 346 (1957) ; Konigsberg
v. State Bar, 353 U.S. 252 (1957) ; Schware v. Board of Bar Examiners, 353 U.S. 232
(1957) ; Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230 (1957) � Amalga
mated Meat Cutters, AFL v. Fairlawn Meats, Inc., 353 U.S. 20 (1957) � Guss v Utah
L.R.B., 353 U.S. 1 (1957); In re Groban, 352 U.S. 330 (1957); Leslie' Miller Inc v

Arkansas, 352 U.S. 187 (1956) ; Brownell v. Tom We Shung, 352 U.S. 180 (1956) '� Walker
v. City of Hutchinson, 352 U.S. 112 (1956); Nelson v. City of New YorV �, �o im

(1956).
' 352 U-S- 103

4 Act of June 18, 1798, c. 54, 1 Stat. 566; Act of June 25, 1798, c. 58 I �t
of July 14, 1798, c. 74, 1 Stat. 596.

* ' at S70' Act
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Court. They expired by their own provisions in 1801, but their unpopu
larity due primarily to overzealous enforcement contributed to the over

throw of the party in power. After the Civil War came the Reconstruc
tion Program. In many ways it provided for internal security, but in a

novel setting since the country to be secured included the homeland of
the defeated army. Certain provisions of these acts were struck down by
the Supreme Court.5 One act6 was so outrageous that it was never en

forced, and its effect has been vitiated by the Civil Rights Act of 195 7.7
Another demand for foolproof internal security sprang up after World
War I. It also had many sad and dismal results and came to an end

only after the hue and cry which arose as a result of the Sacco-Vanzetti
ordeal.8
This emotional climate appeared again after World War II, but much

of the litigation testing the constitutionality of the consequential prac
tices has only recently reached the Supreme Court. Certain of these

practices already have been disapproved by the Court and others will
also be nullified if they cannot meet the test of constitutionality. We
all should recognize the desire and need for internal security, but we

must also recognize that our democracy is based upon those rights
guaranteed to us by the Constitution. These rights are guaranteed to

all our citizens. The necessity of self-preservation requires that each
citizen give up a certain amount of his freedom. It is the function and
the duty of the Supreme Court to strike a balance between the rights
and liberties of the citizen and the internal security of the nation, and
it must strike this balance according to the dictates of the Constitution.
If the Court should allow the government to encroach arbitrarily upon
individual constitutional rights and liberties to obtain internal security,
then our system of government would be destroyed from within. A

democracy under a Constitution such as ours, therefore, is inherently
incapable of a foolproof internal security program. This is the failing
and the glory of our system of government. Complete and foolproof
internal security can only be obtained (if at all) in a totalitarian police
state. Our nation has always believed in the dignity of the individual,

5 Civil Rights Cases, 109 U.S. 3 (1883) ; United States v. Harris, 106 U.S. 629 (1883) ;
United States v. Reese, 92 U.S. 214 (1876) ; Ex parte Garland, 71 U.S. (4 Wall.) 333 (1867).

6 14 Stat. 29 (1866), 16 Stat. 143 (1870), 42 U.S.C. � 1993 (1952). This act provided
that the President may employ the land and naval forces to aid in the execution of judicial
process issued under �� 1981-83 or 1985-92 of Title 42, U.S.C. These sections provide for
civil relief for violations of a person's constitutional rights.

7 Pub. L. No. 315, 85th Cong., 1st Sess. (Sept. 9, 1957).
8 Cf. Commonwealth v. Sacco, 261 Mass. 12, 158 N.E. 167 (1927).
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and the Supreme Court has on many occasions had to stand by the

most undesirable of individuals and uphold their constitutional rig s.

It follows that if such rights can be denied to the undesirable,
_

tney
can as easily be denied to every American citizen. This is the signiii-

cance of the words "Equal Justice Under Law."

II

The Decisions of the Court
1. Limitation of Investigatory Powers

The desire for a foolproof internal security has manifested itself in

congressional investigations especially during the era of "McCarthy-
ism" and guilt by association. The effects have been devastating to in
dividual liberties. Violations of constitutional rights in this area are

very difficult to control because of the broad power of Congress to in

vestigate and the ease by which an illegitimate investigative purpose
can be cloaked by a superficially legitimate purpose. The Supreme
Court in Watkins v. United States9 condemns investigations which are

conducted solely for the personal aggrandizement of the investigators or

to punish those investigated. Anyone who believes in our form of gov
ernment will fully agree with the Court when it says, "no inquiry is
an end in itself; it must be related to, and in furtherance of, a legiti
mate task of the Congress."10 I believe everyone will agree that on oc

casion legislative bodies, under the guise of their authority to investi
gate, have exceeded the limitations of the Constitution.
In the Watkins case, the defendant had been convicted of contempt

of Congress under a criminal statute11 that required a witness before a

congressional committee to answer questions pertinent to the commit
tee's investigation. Watkins had refused to answer a question concern

ing whether certain people he knew had belonged to the Communist
Party. His objection was founded on his belief that such inquiry was

outside the scope of the committee's authority, and that the committee
failed to advise him of the pertinency of this question to its investiga
tory purpose. The Supreme Court reversed the contempt conviction on

the ground that due process of law requires that a witness be informed
of the exact nature of the inquiry before he is examined in order that
he will be able to determine whether a particular question is pertinent.
The Court also stated that in authorizing an investigation by a com-

9 354 U.S. 178 (1957).
10 Id. at 187.
n 11 Stat. 155 (1857), 2 U.S.C. � 192 (1952).
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mittee, it is essential that the Senate or House spell out the jurisdiction
and purpose with sufficient particularity to insure "that compulsory
process is used only in furtherance of a legislative purpose."12 The Court
had looked in vain for an expression of a valid legislative purpose not

only in the committee's authorizing resolution, but also in the statement

of the committee chairman prior to the questioning of the witness and
in questions asked of prior witnesses.
In Sweezy v. New Hampshire,13 the Court dealt with an investigation

by a state legislature. The Attorney General of New Hampshire had
been given broad power as the investigative arm of the legislature. He
had authority to decide when and where investigations were to be held
and on what subjects. Sweezy had been called as a witness in an in

vestigation. He answered questions covering a broad field of activities

including subversive activities, but refused to answer a few questions in

regard to the Progressive Party and a lecture he had made at the

University of New Hampshire. He was cited for contempt after the
state court had held that these questions were pertinent to the investi

gation. The majority of the Supreme Court found that these questions
were an invasion of the defendant's constitutional rights and, even

though such an invasion might be upheld in the interests of a state's

self-preservation, in this case the broad scope of the power under which
the Attorney General was acting did not indicate that the legislature
desired answers to such questions. The Court held that these questions
were an infringement on constitutional rights in the absence of a specific
delegation of legislative power. The concurring opinion flatly denied the

power of the legislature to interfere with academic and political free
dom where the political party was not of the same nature as the Com
munist Party.14

These two cases show that even though it is difficult to restrain legis
lative investigative power, such power is limited by the Constitution,
and the Court will restrict this power to protect the individual. The
Court once again has provided for "Equal Justice Under Law."
As a result of the Watkins decision, a resolution has been introduced

in the House of Representatives setting out more specifically the power
and scope of investigations and renaming its committee, the "Commit
tee on Subversive Activities."15

12 354 U.S. at 201.
13 354 U.S. 234 (1957).
1* Id. at 266.
is H.R. Res. 307, 85th Cong., 1st Sess. (1957) ; The present name: Committee on Un-

American Activities.
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2. Freedom of Expression
The Supreme Court has always been known for its diligence in

safeguarding one of the most highly prized of our constitutional rights
�freedom of expression. The series of obscenity cases decided dur

ing this past term manifest a continuation of that diligence by the

present Court.
In Butler v. Michigan,16 the Supreme Court struck down a state

statute which made it a crime to sell to anyone material tending to the

corruption of the morals of youth.17 The Court said, "surely, this is to

burn the house to roast the pig."18 It pointed out that the result of
the enactment was to reduce the adult population of Michigan to read

ing only what was fit for children. The Court, therefore, found the
statute "arbitrarily curtails one of those liberties of the individual, now

enshrined in the Due Process Clause of the Fourteenth Amendment,
that history has attested as the indispensable conditions for the main
tenance and progress of a free society."19 If this decision had been to
the contrary, the sale of many literary classics in the State of Michigan
would have been a crime. Society lives and progresses on thoughts and
ideas. While many of these might be dangerous for children, neverthe
less, to the adult there would be no thought of obscenity. To ban such
books completely from the book shelves because of their effect on im
mature minds would be a flagrant violation of the first amendment.
Roth v. United States20 concerned a federal statute prohibiting the

sending of obscene articles and publications through the mails. Roth
had testified before the Senate Subcommittee to Investigate Juvenile
Delinquency, of which I have the honor to be chairman. He openly ad
mitted his activities in the field of pornography, but irrationally denied
that it had an ill-effect upon juveniles, or anyone else for that matter.
Shortly thereafter he was indicted by a federal grand jury and convicted.
The dispositive question on appeal to the Supreme Court was whether
the obscenity statute21 violated freedom of speech and press. It was

held that obscenity per se is not within the area of constitutionally-
protected speech or press, and that sex and obscenity are not synony
mous. The Court, ever aware of the importance of the first amendment,

352 U.S. 380 (1957).
" Mich. Comp. Laws � 750.343 (1948).
!8 352 U.S. at 383.
19 Id. at 385.
20 354 U.S. 476 (1957).
21 62 Stat. 768 (1948), 18 U.S.C. � 1461 (1952).
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said, "it is therefore vital that the standards for judging obscenity safe
guard the protection of freedom of speech and press for material which
does not treat sex in a manner appealing to prurient interest."22 The
Court then set out as an acceptable test, "whether to the average per
son, applying contemporary community standards, the dominant theme
of the material taken as a whole appeals to prurient interest."23 So the
Court remains ever mindful of the Constitution while requiring that a

proper balance be struck between individual rights and public interest.
On the same day as the Roth decision, the Court handed down its

opinion in Kingsley Books, Inc. v. Brown,2* dealing with a state ob

scenity statute.25 In this decision, the Court upheld New York's use of
an injunction in the fight against the sale of obscene material. The use

of the injunction was narrowly restricted by the New York statute. It

required that the trial be held within one day of the joinder of issue
and gave the New York court only two days in which to reach its de
cision. The Supreme Court said, "the phrase 'prior restraint' is not a

self-wielding sword. Nor can it serve as a talismanic test."28 Conse

quently the Court ruled that the narrow injunctive relief of the statute
was no more restrictive on freedom of speech than would be a penalty
imposed under the criminal statutes. It did not amount to censorship
because the statute only applies to publications already issued. Four

justices dissented separately. Their main arguments were that (1) the
statute was aimed at a publication itself and not related to any human
element which is necessary since obscenity must be judged against its
background;27 (2) an ex parte injunction, though short in duration, is
an unreasonable restraint on free speech;28 (3) the injunction could be
used against a state-wide distributor of printed material and although
under the test of obscenity, a book or other material might be obscene in
one part of the state and not in another, it could not be read any
where within the state;29 and (4) the statute did not provide for trial
of the issues by a jury, and only a jury is able to apply the test of
obscenity unless the circumstances exist for a directed verdict.30 The

22 354 U.S. at 488.
23 Id. at 489. (Emphasis added.)
24 3S4 U.S. 436 (1957).
25 N.Y. Code Crim. P. � 22a.
26 3S4 U.S. at 441.
27 Id. at 445.
28 Id. at 446.
2� Ibid.
30 354 U.S. at 448.
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arguments of the dissenters have some merit, but as has previously been

noted, the Court must balance individual rights and public interest. In

this case, the majority appears to have correctly determined that the

interest of the state in shielding the public from obscenity outweighed
the quantum of restriction of individual rights.

3. Restriction of Police Practices

The Supreme Court has ever been aware of the dangers to individual

rights inherent in overzealous law enforcement. In Fikes v. Alabama?1
the Court decided questions under the fourteenth amendment regarding
due process in criminal actions. The case involved the use of a con

fession obtained from a defendant of very low mentality. Fikes had
been apprehended by a group of citizens and a warrant was issued and
served on him after he was in jail. He was never brought before a

magistrate, and in his jail cell he waived a preliminary hearing. For

his safety, he was taken to the state prison and detained there. On the

day after his arrest, he was allowed to talk to the sheriff of his home

county and the next day to his employer. Fikes' father was not allowed
to see him on one visit, but was on the next. Questioning was conduct
ed principally by one man and not over prolonged periods. A confession
was finally obtained, and he was convicted. The Court held that the

totality of the circumstances that preceded the confession exceeded al
lowable limits, and that the use of such confession was a denial of due

process. "The limits in any case depend upon a weighing of the circum
stances of pressure against the power of resistance of the person con

fessing. What would be overpowering to the weak of will or mind

might be utterly ineffective against an experienced criminal."32 So the
Court found that the mere confining of one with the mentality of the

defendant, when it is done under these circumstances, was sufficient

psychological pressure to make the confession involuntary. The con

curring opinion stated that such pressure under these circumstances
must not "offend what may fairly be deemed the civilized standards of
the Anglo-American world."33
The view of the Court may be justifiable. It is difficult to con

done the action of the state authorities in this case of failing to com

ply with the state procedure of taking the defendant before a magis
trate for arraignment. However, in view of the predominant state in-

31 352 U.S. 191 (1957).
32 Id. at 197, quoting Stein v. New York, 346 U.S. 156 (1953).
33 352 U.S. at 199.
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terest in combatting crime, the dissenting opinion would appear to have
been a better result. The dissenters said that, "in the absence of any
thing in the conduct of the state authorities which 'shocks the conscience'
or does 'more than offend some fastidious squeamishness or private sen-

timentalism about combatting crime too energetically,' " the Supreme
Court should not upset a state court's conviction.34 The role of the

Supreme Court in this case must be distinguished from its role in a case

in which federal criminal law is involved. State law is primarily within
the jurisdiction of the several state courts. Prosecution of crime is a

matter of great concern to the individual state, and the Supreme Court
should not interfere too readily.
In Breithaupt v. Abram,35 the Court was very cautious and applied

the true test that due process is measured "by that whole community
sense of 'decency and fairness' that has been woven by common experi
ence into the fabric of acceptable conduct."36 This case concerned a

blood sample taken from an unconscious driver after a fatal automobile
accident. The results of the laboratory test of the blood were subse

quently used as evidence against the driver to prove that he was intoxi
cated at the time of the accident. The Court concluded that "a blood
test taken by a skilled technician is not such 'conduct that shocks the

conscience, . . . nor such a method of obtaining evidence that offends a

'sense of justice' . . . ."37 The Court said, "as against the right of an
individual that his person be held inviolable . . . must be set the inter
ests of society in the scientific determination of intoxication, one of the

great causes of the mortal hazards of the road."38 The Court recognized
the interest of the state in this case and the need for effective enforce
ment in view of the mechanical advancements of our day.
Mallory v. United States59 was not decided on constitutional grounds,

but its underlying significance is so much in the spirit of our funda
mental charter that it should be included in this discussion. Here the

Supreme Court reversed a conviction and excluded a confession of the
defendant under Rule 5(a) of the Federal Rules of Criminal Pro
cedure which requires federal officers to take an arrested person before
the nearest available commissioner without unnecessary delay. The de-

34 Id. at 201, quoting Rochin v. California, 342 U.S. 165 (1952).
35 352 U.S. 432 (1957).
36 Id. at 436.
37 Id. at 437.
3� Id. at 439.
39 354 U.S. 449 (1957).



10 The Georgetown Law Journal [Vol. 46: p. 1

fendant was detained by police between iy2 and 8 hours before they
attempted to arraign him, and the confession was obtained about 7 hours

after his arrest. The Court held that Rule 5(a), and other rules as to

arraignment,40 were enacted by Congress to protect the innocent and to

secure convictions of the guilty only by methods that commend them

selves to a progressive and self-confident society. A further purpose of

the rule was to discourage third-degree practices in obtaining confes

sions.41 If law-enforcement agencies are allowed to arrest a person and,
while in the vicinity of an arraigning officer, question him and obtain
a confession prior to presenting him for arraignment, the protection
afforded by Rule 5(a) and others are of no vitality, since then it is too

late for the arraigning officer to advise him of his rights. In this case,
after Mallory had been arrested, the police did not take him before a

commissioner until they had obtained a confession, even though there
was a magistrate available for arraignment during the period the ac

cused was being interrogated. The Court said, "it is not the function
of the police to arrest, as it were, at large and to use interrogating
process at police headquarters in order to determine whom they should

charge before a committing magistrate on 'probable cause.' "42

This decision had repercussions in the Congress. In the House there
have been introduced three bills all of which provide that no confession
shall be inadmissible solely because of delay in taking the person before
an arraigning officer.43 A bill introduced in the Senate provides that in
the District of Columbia, an arrested person must be arraigned within
twelve hours or released.44
It is my belief that no further legislation is necessary to clarify

Rule 5(a). None of the bills discussed above meets the dangers which
the rule was designed to prevent. The Senate Subcommittee on Con
stitutional Rights, of which I am chairman, will hold hearings in the
near future on the subject of arraignment and its effect on confessions.
The scope of these hearings will necessarily include consideration of
the basic principles of due process.

4. Self-incrimination Privilege
If any one provision of our Constitution is in need of a public rela

tions man, it is the privilege against self-incrimination. The meaning of
40 Fed. R. Crim. P. 4(a), 4(b), S(b), 5(c).
41 354 U.S. at 452, citing McNabb v. United States, 318 U.S. 332 (1943).
42 354 U.S. at 456.
43 H.R. 8521, H.R. 8596, H.R. 8600, 85th Cong., 1st Sess. (1957).
44 S. 2432, 85th Cong., 1st Sess. (1957).
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this privilege has been badly misconstrued; it is even misunderstood by
some members of Congress. For example, in the Senate Internal Se

curity Subcommittee Report on the Significance of the Matusow Case,
the conclusion is drawn that a witness who pleads the fifth amendment
is probably a Communist.45 This lack of appreciation of the purpose
of the privilege is the cause of much unwarranted criticism of the Su

preme Court decisions in this area.

The privilege against self-incrimination by a witness had its begin
ning in the seventeenth century and has been a traditional concept of
the common law since that time.46 It is an old friend and is a constant
reminder of the dignity of the individual, and, in later times, of the con

cept that a man is innocent until proven guilty.
In Grunewald v. United States,47 a defendant, Halperin, had ap

peared before a grand jury and invoked the fifth amendment privilege
when asked certain questions regarding alleged corruption in the Bu
reau of Internal Revenue. At his trial, he took the stand and was

asked the same questions he had been asked before the grand jury, and
he answered them in a manner tending to show his own innocence. The
Government then introduced (and the trial court admitted) evidence

showing that the defendant had earlier invoked the fifth amendment to
the same questions before the grand jury. This evidence was admitted
as a prior inconsistent statement for the sole purpose of impeaching the
defendant's testimony. The majority of the Supreme Court held that a

plea of the fifth amendment under the circumstances (secret inquiry of
a grand jury where the witness does not have counsel and cannot intro
duce evidence to explain his answers) was not inconsistent with the
answers given by the defendant at the trial.48 Furthermore, it would be

prejudicial to admit it because of the stigma attached to a fifth amend
ment plea by the average person today.49 The Supreme Court in this

45 Report of the Subcommittee to Investigate the Administration of the Internal Se

curity Act and other Internal Security Laws to the Committee on the Judiciary, United
States Senate, Strategy and Tactics of World Communism, 84th Cong., 1st Sess. 11-12

(19SS).
46 The privilege was apparently first recognized in 1641 when the House of Commons

voted that a sentence imposed on "Freeborn John'' Lilburne was illegal and against the

liberty of the subject. Lilburne had been whipped and pilloried at the order of the Council
of the Star Chamber because he had refused to take the oath to answer truly before the
Star Chamber. See Griswold, The 5th Amendment Today 3 (1955) ; Huard, The Fifth
Amendment�An Evaluation, 42 Georgetown L.J. 345 (1954) ; McManus, The Natural
Law and the Fifth Amendment, 24 Journal of the D.C. Bar Ass'n 176 (1957).

� 353 U.S. 391 (1957).
*8 Id. at 419-20.
4� Id. at 420-21.
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decision has once again affirmed the proposition that procedures must

follow the fundamental concepts of orderly justice.
5. Representation by Counsel

The Supreme Court again asserted its guardianship of individual

rights in a case involving the right to be represented by counsel. In this

case, Chessman v. Teets,50 the defendant had been appealing his con

viction for nine years in the state courts of California and the federal
courts. California has by statute provided for an automatic appeal
based on the complete record of all capital convictions. Because of the
death of the court reporter before transcribing his notes of the final

days of the trial, the court appointed a former colleague of the reporter
who collaborated with the prosecutor to finish the transcript. A rough
draft was sent to Chessman who disputed the accuracy of parts of it
by submitting a list of 200 corrections to the court. Ex parte transcript
settlement proceedings were held in which 80 of Chessman's objections
were allowed. Although he had refused to be represented by counsel
at his trial, he nevertheless contended that such refusal did not consti
tute a waiver of his right to counsel at the settlement proceedings. How

ever, the Supreme Court of California twice upheld the validity of these

proceedings51 and the United States District Court, on a writ of habeas

corpus, found no fraud in the settlement proceedings.52 The question on

this appeal to the Supreme Court did not involve any fraud but only
whether an attorney was required at the settlement proceedings.
Although I believe the dissenting Justices were correct in holding

that an attorney was not required at the settlement proceedings, that
the procedure followed satisfied the requirements of due process, and
"that to require more is to exalt a technicality,"53 there are some sig
nificant words found in the majority opinion:
Without blinking the fact that the history of this case presents a sorry chapter in
the annals of delays in the administration of criminal justice, we cannot allow that

50 354 U.S. 156 (1957).
51 People v. Chessman, 38 Cal. 2d 166, 238 P.2d 1001 (1951) ; People v. Chessman, 35

Cal. 2d 455, 218 P.2d 769 (1950).
52 Chessman v. Teets, 138 F. Supp. 761 (N.D. Cal. 1956). There are at present before

Congress two bills (S. 1011, H.R. 8361, 85th Cong., 1st Sess. (1957)) designed to limit the
habeas corpus jurisdiction of federal courts when the party is being held by state authorities.
This would indeed be undesirable since the present habeas corpus power of the federal
courts is an important weapon in the protection of individual constitutional rights. It
has an immediate effect and does not require lengthy appellate proceedings in setting an

accused free if he deserves his freedom.
53 354 U.S. at 167.
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circumstance to deter us from withholding relief so clearly called for. On many
occasions this Court has found it necessary to say that the requirements of the Due
Process Clause of the Fourteenth Amendment must be respected, no matter how
heinous the crime in question and no matter how guilty an accused may ultimately
be found to be after guilt has been established in accordance with the procedure
demanded by the Constitution. . . . The proponent before the Court is not the peti
tioner but the Constitution of the United States.54

6. Right to Discovery
One of the cases which most clearly exemplifies the Court's zeal for

protecting the rights of all individuals is Jencks v. United States.55 In
order to appreciate the significance of this case it would be well to note

the situation existing prior to the decision. Over the past few years the
use of the informer has become a well-established practice in law en

forcement and in legislative investigations.56 The informer has been a

source of information in dossiers compiled on thousands of American
citizens. However, many informers over the past few years have

proved to be unreliable and have perjured themselves on many occa

sions. One has only to read of the actions of Harvey Matusow as re

vealed in his recent book57 or as set out in the Report of the Internal

Security Subcommittee of the Senate58 to doubt Matusow's reliability.
Yet, his tainted testimony has been used in numerous cases.59 Similar

unreliability was found by the Supreme Court on the part of another
informer by the name of Mazzei in Mesarosh v. United States.60 Such
conditions furnished the background for the Court's decision in the
Jencks case. Therein it was held that the defendant in a criminal trial
is entitled to inspect all reports and records of statements which were

made to the Government by its own witnesses and which relate to their

testimony in court. This is a matter of right for the accused, even

though it may involve the disclosing of Federal Bureau of Investigaton
secrets obtained through informers. In view of United States v.

Reynolds,61 the Mesarosh case mentioned above, and Roviaro v. United
54 Id. at 164-6S.
55 353 U.S. 657 (1957).
56 See Lumer, The Professional Informer (1955).
57 Matusow, False Witness (1955).
58 See note 45 supra at 88, 89.
59 See note 45 supra at 7.
60 352 U.S. 1 (1956).
61 345 U.S. 1 (1954). The Court here stated that:
The rationale of the criminal cases is that, since the Government which prosecutes
an accused also has the duty to see that justice is done, it is unconscionable to allow it
to take prosecution and then invoke governmental privileges to deprive the accused
of anything which might be material to his defense.

345 U.S. at 12.
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States,62 the decision reached in the Jencks case cannot be looked upon

as revolutionary or totally unexpected. Yet to many it was startling
since it constituted an invasion into a sacrosanct area, i.e., the files of

the F.B.I. But does not our fundamental concept of justice require
that the accused be adequately prepared to defend himself? This right
of inspection is one of the most effective ways for a defendant to guard
against perjured testimony. Instead of benefiting the Communist Party,
as many claim it does, the Jencks case in my opinion will operate con

versely since it will help to insure a proper determination of cases on

the trial level. The decision does not authorize fishing expeditions into
the files of the F.B.I, for it specifically requires production only of re

ports made by an informer who is a witness and further limits inspec
tion only to those reports which contain information on which he has
testified.

As a result of this decision, fourteen bills were introduced in Congress
seeking to modify it,63 one of which was enacted.64 Although the scope
of the Jencks decision is now somewhat limited by this act, the right
of a defendant in a criminal case to disclosure at trial of a witness's
relevant prior statements is substantially safeguarded. Pretrial disclosure
is not allowed, but the defendant does not have to lay a foundation of
contradiction to be entitled to require production of the documents. If
the Government feels that there is extraneous or irrelevant matter in the

documents, the court will inspect them and delete such portions as do
not relate to the events on which testimony has been received. Another

important feature of the new law is that dismissal of the action is no

longer mandatory if the Government fails to produce the documents.
The trial court in its discretion may declare a mistrial, or it may merely
strike the testimony. While these restrictions of the Jencks ruling con

stitute somewhat of a retrenchment, the Court's attempt to balance the
defendant's right against the interest of the Government is apparent.
In regard to the Jencks case, it is interesting to note that Attorney

General Herbert Brownell, Jr., stated in an article in a recent issue of
the American Bar Association Journal that "criticism [of the Supreme

62 353 U.S. 53 (1957). As an example of greater disclosure given to a defendant, the
identity of an informer may be obtained at pretrial where the informer had also played
a part in the alleged criminal occurrence.

63 S. 2377, S. 2379, H.R. 7915, H.R. 8225, H.R. 8243, H.R. 8335, H.R. 8341, H.R. 8388,
H.R. 8393, H.R. 8414, H.R. 8416, H.R. 8423, H.R. 8438, H.R. 8603 , 85th Cong., 1st
Sess. (1957).
6* Pub. L. No. 269, 85th Cong., 1st Sess. (Aug. 30, 1957).
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Court] should be fair, responsible and informed if it is to be respected.
It should not be an invitation to defy the rulings of the Court. For any
one who tears the Court down does as much harm as tearing down the

Congress, the executive branch and for that matter, all government as

well."65 However, shortly after the Jencks decision, the Attorney Gen
eral stated before the Senate Subcommittee on Improvements in the
Federal Criminal Code that the decision has created "a grave emer

gency in law enforcement."66 This is an example of how bitter the pill
of "equal justice" can be. The Court required production of documents
to an alleged Communist because he, as well as any defendant, has a

right to all material necessary for his defense. I cannot see how such
a decision could create "a grave emergency in law enforcement" unless
our law enforcement agencies have been completely dependent on this

practice of withholding material records from a defendant. If our law
enforcement agencies have become so dependent, then it is time that

they reorganize their procedures so that they comply with the Consti
tution. A desire for foolproof internal security should never be permit
ted to destroy our constitutional safeguards even though the conviction
of wrongdoers becomes more difficult. If the American people demand
convictions and foolproof internal security, then they must first repeal
the Bill of Rights.

7. Trial by Jury
The final case that I have selected concerns an interesting problem in

the right to trial by jury. In Reid v. Covert,87 the Supreme Court held
that a civilian dependent overseas, at least in a capital case, and if tried
in an American court, has a right to a grand jury indictment and a trial
by jury; therefore, he cannot be tried by court-martial. I believe that
this result was not required under the Constitution and that the de
cision has created a problem which will be very difficult to solve, i.e.,
what court should have jurisdiction in these matters. There are two

possible solutions. First, the accused can be turned over to the local
government to be prosecuted according to local law, as is done in cases

involving local as well as United States citizens, property, or interests.
The other solution is for Congress to provide for the trial of these cases

in the United States federal courts. This could be done by having the
cases tried in the United States or by setting up federal courts in the

65 Brownell, The United States Supreme Court: Symbol of Orderly, Stable and Just
Government, 43 A.B.A.J. 595, 599 (1957).

66 S. Rep. No. 569, 85th Cong., 1st Sess. 4 (1957).
67 354 U.S. 1 (1957).
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foreign lands where our armed forces are stationed. If the cases are

tried in the United States, then the problem arises of obtaining all neces

sary witnesses. Since subpoenas could not be served on foreign nation

als, it would be very difficult to get witnesses for the trial, and as a

result the court would be deprived of a true picture of what happened.
If federal courts are established in foreign countries, other problems
might arise.
The Supreme Court has held that a person can voluntarily waive

constitutional rights.68 It would seem to be at least arguable that serv
icemen's families waive the right to trial by jury in an American civil
court when they go overseas to join their husbands or fathers.
There is one other criticism to be made in connection with this de

cision, and that is the tendency�increasing of late�toward numerous

concurring opinions. Only four Justices joined in the majority opinion.
There were two concurring opinions by single Justices, and two Justices
joined in the dissent. Where less than a majority of the Court join in
the opinion of the Court, the significance of the decision is difficult to
determine. The majority opinion here held that trial by jury was neces

sary when the defendant is a civilian dependent with a serviceman over

seas. The concurring opinions agreed on the basis that the offenses com

mitted were capital, but one Justice reserved his opinion as to the result
if the offense had been less serious. One Justice took no part in the de
cision. So today, if a civilian dependent should steal an automobile in

Germany, it is impossible to say whether a court-martial would have

jurisdiction. If the defendant should be so tried, and he appealed on

the same grounds as Mrs. Covert, the Supreme Court by a vote of 5-4
and without a single Justice changing his views, could uphold trial by a

military court as not violating the Constitution. In making this point,
I am not condemning the Court, but am only commenting on the effect
of such a decision. A decided point of law would be much more con

crete if at least a majority of the Court could join in one opinion. Of

course, this is an impossibility in some cases if each Justice is to reach
the conclusion he believes is right.
The Supreme Court made one point in this decision which has my

wholehearted approval. The majority reaffirmed the proposition that:
no agreement with a foreign nation can confer power on the Congress, or on any
other branch of Government, which is free from the restraints of the Constitution.

68 Patton v. United States, 281 U.S. 276 (1930) (trial by jury) ; Powers v. United States,
223 U.S. 303 (1912) (self-incrimination) ; Trono v. United States, 199 U.S. 521 (190S)
(double jeopardy).
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This Court has regularly and uniformly recognized the supremacy of the Constitution
over a treaty.69

Surely this should have stilled the proponents of the Bricker Amend
ment, who seek to establish the supremacy of the Constitution over

treaties with foreign nations. But it did not. They continue to push
Senator Bricker 's most recent proposal70 which was introduced in the

opening days of the present Congress. The burden of proving a need
for the amendment will be more difficult now. There are those of us

who feel that the amendment is not only unnecessary, but also danger
ous, in that it would cripple the Government in carrying out any effec
tive foreign policy by severely limiting its powers to conclude treaties.

Indeed, this proposal would create a problem similar to one that our

nation faced under the Articles of Confederation, as implementation of

many treaties would be up to the individual states.

Despite the criticism of Reid v. Covert, including my own, the de
cision remains an outstanding example of the Court's zeal for "equal
justice." Surely it is better for an independent judiciary to protect the
individual even though procedural difficulties are created, than to have
the administration of justice subject to the impetuous will of a vacil

lating majority.
Ill

Curtailment of the Supreme Court

The present Congress has seen a long line of proposals introduced to

curtail the power of the Supreme Court.71 The intent of most of them
is to relegate our independent judiciary to a position where it will be

subject to the whims and caprices of political life. Under these pro
posals, the Supreme Court could no longer stand in its place as an equal
branch of our government. One series would limit the terms of federal

judges, including Supreme Court Justices, and require periodic approval

69 354 U.S. at 16.
70 SJ. Res. 3, 85th Cong., 1st Sess. (1957).
71 Some members of the 85th Congress have not limited their legislative reactions to

decisions of this past term, but have also introduced bills intended to modify or diminish
the effect of decisions of prior terms. Nardone v. United States, 308 U.S. 338 (1939)
(exclusion of wire tap evidence)�H.R. 269, H.R. 1010, 85th Cong., 1st Sess. (1957) ; Brown
v. Board of Educ, 347 U.S. 483 (1954) (integration of public schools)�S. 1183, S. 2401,
H.R. 175, H.R. 1228, H.R. 2020, H.R.J. Res. 175, H.RJ. Res. 394, 85th Cong., 1st

Sess. (1957); Pennsylvania v. Nelson, 350 U.S. 497 (1956) (federal sedition law preempts
state)�S. 654, S. 2401, H.R. 744, H.R. 946, H.R. 1129, H.R. 1142, H.R. 7903, 85th
Cong., 1st Sess. (1957).
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by the Senate,72 while still another proposal would require that judiciary
nominees be confirmed by the House of Representatives as well as the
Senate.73 Under all of these proposals the federal judiciary would lose
some of the independence from politics which our Founding Fathers
thought so necessary. Another series of proposals would require that a

nominee to the Supreme Court have a certain minimum prior experience
on the federal bench or on a state supreme court.74 These com

pletely overlook many able practicing attorneys and legal educators, as

well as able judges who serve on lower state courts.
A constitutional amendment has been introduced to give to the Sen

ate final appellate jurisdiction in cases involving the power reserved to
the states or the people.75 I feel that such an amendment would com

pletely undermine our system of government. Also, two bills have been
introduced which provide that inferior federal courts and state courts
"shall not be bound by any decision of the Supreme Court of the
United States which conflict with the legal principle of adhering to prior
decisions and which is clearly based upon considerations other than
legal."76 I can think of few proposals which would do more to stagnate
the progress of this nation and make our Constitution unworkable.
Finally, there is a bill now pending before the Senate Judiciary Com

mittee which would strip the Supreme Court of appellate jurisdiction
in cases involving: (1) functions of congressional committees; (2) pro
grams for dealing with subversives in the executive branch; (3) state
laws and regulations dealing with subversion; (4) acts and policies of
boards of education designed to deal with subversion; or (5) acts of
state courts and boards of bar examiners concerning the admissions to

the practice of law in their states.77 The result of this bill would be to

vitiate the effect of the fifth and fourteenth amendments in these five
fields. State and inferior federal courts could still uphold cases brought
under these amendments, but the Supreme Court, the Court which is in
the final analysis most particularly qualified to rule on due process,

72 S.J. Res. 9, S.J. Res. 114, H.R.J. Res. 388, H.R.J. Res. 403, H.R.J. Res. 407, H.R.J.
Res. 415, 85th Cong., 1st Sess. (1957).

73 H.R.J. Res. 428, 85th Cong., 1st Sess. (1957).
74 S. 283, S. 1184, 85th Cong., 1st Sess. (1957). Other bills [S. 171, H.R. 322, H.R. 462,

H.R. 512, 85th Cong., 1st Sess. (1957)] have been introduced which are not so restrictive
but impose certain qualifications for appointment. The most common qualification is some

judicial experience.
75 H.R.J. Res. 395, 85th Cong., 1st Sess. (1957).
76 H.R. 463, H.R. 692, 85th Cong., 1st Sess. (1957).
77 S. 2646, 85th Cong., 1st Sess. (1957).
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could not do so. As a result, there could be as many as 59 different
decisions (by 48 state courts and 11 circuit courts of appeal) as to what
constitutes due process in these fields. I deeply believe that the Supreme
Court is the only court which can establish one standard of due process
which will be applicable to every person in our nation. The Supreme
Court is the only court which can guarantee "Equal Justice Under
Law."

IV

Conclusion

The decisions of this past term have not put an end to the hysteria
which exists in our nation. In fact, the immediate result of many of the
decisions has been to fan the existing fires of fear and hate. The cry has
arisen that the Supreme Court has hindered efforts to combat the ene

mies of society by bending over backward to maintain individual rights.
The strength of our nation has been�and always will be�founded upon
more than material wealth. Our strength is founded on faith. To main
tain this strength, the Bill of Rights was annexed to the Constitution;
to supplement the Bill of Rights, the thirteenth, fourteenth, and fifteenth
amendments were adopted. Under these, our nation has grown to a

stature never before attained by any nation. Our constitutional system
of government, above all, has enabled us to achieve this. We should not
abandon our Constitution and allow the rights of individuals to become
subservient to the Government in an attempt to obtain foolproof inter
nal security. To do so weakens, not strengthens, our nation. The Su
preme Court, because of its position as a separate but equal branch of
the government, has been able to enforce the edicts of the Constitution.
Due to their independence, the Supreme Court Justices have been able
to consider the cases, as they come before them, apart from contem

porary political strife.
It is not the contention of this article that the Supreme Court is per

fect. However, it is my contention that an independent judiciary is
an essential element of our democratic system. If the history of our

country has taught us anything, it is that a democratic government func
tions best under three separate branches. The Supreme Court has, over
the years, proved its necessity to our way of life. Our forefathers very
wisely left to us this independent judiciary. It is a heritage in which
each one of us can take great pride.
Over the past few years, there has been a constant movement to

undermine the independence, honor, and prestige of our federal court
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system�from the Supreme Court down to the district courts. Many
decisions of the Supreme Court have been misconstrued and misrepre
sented. Those who desire to curtail the Court have played upon the
emotions of the public through such misrepresentations. The Supreme
Court has no public relations staff ; indeed, it would not want one, since
it has no desire for the limelight. Therefore, it is incumbent on every
American who favors the maintenance of our judiciary to recognize
the dangers and pitfalls in destroying the independent character of the
federal judiciary.
I have no doubt that the Supreme Court will emerge from the pres

ent conflict with all its traditional powers. "Equal Justice Under Law"
will endure as long as free men are willing to meet the challenge.



MADISON'S FEDERALIST� A TREATISE FOR
FREE GOVERNMENT

Gottfried Dietze*

I

Introduction

James Madison of Virginia, rightly called the father of the Constitu

tion, has been considered only the stepfather of that document's
classical commentary, The Federalist. Strangely enough, Madison, the
best informed man at the Federal Convention,1 the man who seemed

indispensable to the success of The Federalist, has always been slighted
as a contributor to that work.

This neglect is due in large part to the fact that Alexander Hamilton,
aside from being considered the originator of the essays, was also be
lieved to have contributed the largest number of them. Further, since
the Hamiltonian rather than the Madisonian interpretation became

accepted in American constitutional development, Madison's contribu
tion to The Federalist has been, as a result, consistently overlooked.

The injustice done to Madison's quantitative contribution was first

brought to light by Douglass Adair. Building on the earlier research
of E. G. Bourne, Adair made it reasonably clear that Madison wrote

twenty-six essays instead of the fourteen conceded to him by Hamil
ton.2 The purpose of this study is to recognize Madison's qualitative
contribution to The Federalist by showing that his essays in that work
are among the finest in American political literature and compare favor

ably with those of Hamilton.

Madison is a staunch believer in Free Government�that is, a popu
lar government in which the ruling majority is bound by a constitution
and popular participation therein is merely a means of protecting indi
vidual rights. In his opinion, the democratic participation-principle is

* Assistant Professor of Political Science, The Johns Hopkins University. LL.B., Heidel
berg, 1948; Dr. j.u.r., Heidelberg, 1949; Ph.D., Princeton, 1952. This article forms part of
a comprehensive study of The Federalist which Professor Dietze intends to publish as a

book next year.
1 Notes of Major William Pierce on the Federal Convention of 1787, 3 Am. Hist. Rev.

331 (1898).
2 Douglass Adair, The Authorship of the Disputed Federalist Papers, 1 William and

Mary Quarterly, 97-122, 235-64 (1944).
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subordinated to the liberal protection-principle3 to prevent absolute

majority rule, or democratic despotism.
This concept of Free Government forms the core of Madison's essays.

He stresses it rather than the sterile idea of a more perfect union.
Union was considered by Madison merely as means for the accomplish
ment and preservation of Free Government. In The Federalist he ex

plains this ideal, the theoretical possibilities of its realization, and how,
in practice, Free Government was negated under the Articles of Con
federation and is created through the Constitution.
The following analysis of Madison's essays attempts to show that

his Federalist constitutes a complete exposition of the theory as well
as the practice of government.4 The analysis includes a study of Madi
son's idea of Free Government, his interpretation of the functioning of
the American government, and his views on the nature of man.

II

The Nature of Man

Since Madison's Federalist revolves around the rights of man, a re

mark on his view of human nature seems appropriate. The statement
"but what is government itself, but the greatest of all reflection on hu
man nature? If men were angels, no government would be necessary"5

3 In the polemics of the formative period, the protection-principle applied mainly to

private property, which was being attacked by the debtor element in various states, through
their majorities in the legislatures. Madison often expressed himself in favor of the pro
tection of individual liberty, and, especially, private property. Letter to W. Bradford of

Jan. 24, 1774, 1 The Writings of James Madison 18 (Hunt ed. 1904) (hereinafter cited as

Madison) ; Journal of the Virginia Convention in 1776, 1 Madison 34; Debates in Congress
on Jan. 28, 1783, 1 Madison 336; Address to the States, 1 Madison 454-60. Seeing govern
ment instituted for the protection of the individual's rights, Madison denounced legislative
oppression in the states:

As far as laws are necessary to mark with precision the duties of those who are to

obey them, and to take from those who are to administer them a discretion which
might be abused, their number is the price of liberty. As far as laws exceed this limit,
they are a nuisance; a nuisance of the most pestilent kind. Try the Codes of the
several States by this test, and what a luxuriancy of legislation do they present.

Vices of the Political System of the United States, 2 Madison 365. Similar views are

expressed in Madison's letter to Jefferson of Oct. 24, 1787, 5 Madison 27-29. See also
Madison in the Virginia Convention of June 5, 1788, 5 Madison 126.

4 Madison himself makes this distinction. He states that "theoretical reasoning . . . must
be qualified by the lessons of practice." The Federalist No. 43 at 284 (Modern Library ed.

1937) (hereinafter quoted by essay and page only, as Essay 43 at 284). Also, Madison
writes that "the convention must have been compelled to sacrifice theoretical propriety to

the force of extraneous considerations." Essay 37 at 231.
6 Essay 51 at 337.
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shows that Madison views man under the criteria of rationality (gov
ernment is a result of man's reflections) and ethics (men are no

angels).
Madison's views of man as a rational being are non-committal. While

complaining about man's passion,6 he does not deny that man has
reason. Although he fears that the arguments of the adversaries of the
Constitution may inflame the passions of the unthinking, Madison is
confident that "cool and candid people will at once reflect"7 that the
Constitution is good.8 True, "the reason of man, like man himself, is
timid and cautious when left alone,"9 but it is existent nevertheless.

Although referring to the "caprice and wickedness of man"10 and the
"infirmities and depravities of the human character,"11 Madison, judg
ing man from an ethical point of view, does not render an absolute ver

dict. While he regrets that there is a "degree of depravity in mankind
which requires a certain degree of circumspection and distrust," he sees

"other qualities in human nature which justify a certain portion of
esteem and confidence,"12 such as patriotism and the love of justice,13
sensibility to marks of honor and esteem, confidence and gratitude.14
This non-committal policy is both logical and politic. It is logical for

an adherent of Free Government. Man's nature had to be such as to

justify the individual's protection from government as well as his par
ticipation therein. If man may be irrational and bad, popular govern
ment may be irrational and bad and should, for the individual's pro
tection, be restricted. On the other hand, popular government is justi-

6 Madison is against frequent appeals to the people through referendum because "the

passions, therefore, not the reason, of the public would sit in judgment." Essay 49 at 331.

Complaining about the Council of Censors in Pennsylvania, he says that "passion, not

reason, must have presided over their decisions." Essay SO at 334. In Essay 55 he remarks
that "in all very numerous assemblies . . . passion never fails to wrest the sceptre from
reason." Essay 55 at 361. See also Essay 42 at 274.

7 Essay 41 at 260.
8 Trusting that "the cool and deliberate sense of the community ought, in all govern

ments, and actually will, in all free governments, ultimately prevail . . . ." Madison is
afraid that "the people, stimulated by some irregular passion . . . may call for measures

which they themselves will afterwards be the most ready to lament and condemn." Essay
63 at 409-10.

9 Essay 49 at 329.
io Essay S 7 at 373.
n Essay 37 at 232.
i2 Essay SS at 36S.
13 Essay 10 at 59.
i* Essay 57 at 372.
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fied if man may be rational and good enough to be trusted with self-

government. Non-commitment as to the nature of man was also politic
for an advocate of Free Government. Madison can describe man as

either irrational and bad, or rational and good in order to serve his

propagandistic purpose. Seeing Free Government threatened under the

Confederation, he can blame the caprice and wickedness of man and

democracy. On the other hand, he can praise the Founding Fathers for
their work, the Constitution, and credit them with qualities which jus
tify esteem and confidence.
Madison's picture of man has important implications. By pointing

out man's passion and badness he shows, as an argument against anar
chy, the necessity of government for the protection of the individual,
and, for the same purpose, as an argument against democratic des

potism, the necessity for a limited popular government. By ascribing
reason and goodness to man Madison, as a polemic against totalitarian
ism, shows the value and possibility of popular government.

Ill

The Nature of Free Government

The origins of Free Government go back, for Madison, to the very
foundation of civil society. Man, living in the anarchic state of nature
in which "the weaker individual is not secured against the violence of
the stronger,"15 reflects on human nature and becomes convinced of
the necessity of a government16 which can control individual passions.17.
The desire to end the bellum omnium contra omnes does not come from
the weak only, since "even the stronger individuals are prompted by
the uncertainty of their condition, to submit to a government which may
protect the weak as well as themselves."18
Madison does not describe in The Federalist how the state of nature

is left and government created. We may assume, however, that his

opinion does not differ here from what has been called the core of his

philosophy,19 namely, the compact theory of the foundation of the state.
This theory was generally accepted in America at the time the essays
were written, whereas the organic theory was hardly known. Madison
adhered to it even when it was being abandoned by most European

15 Essay 51 at 340.
!� Id. at 337.
17 Essay 49 at 331.
18 Essay 51 at 340.
19 Burns, James Madison, Philosopher of the Constitution 29 (1938).
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theorists, and called it "a fundamental principle of free government."20
Furthermore, the acceptance of the compact theory in The Federalist
can be concluded from the fact that Madison who recognizes a parallel
between the formation of the state by individuals and the formation
of a confederation by states,21 calls the Confederation "a compact among
the States."22 Madison's distinction between a compact by which soci

ety is formed and one by which society establishes a government is

here of no concern.23 However, he says that the compact is a voluntary
one, since the weak, having naturally the greater interest to be pro
tected, are in no position to force the strong to conclude the compact,
and the strong want a government in order that the rule of force might
be replaced by a rule of justice, which is "the end of government. . . .

[and] of society."24
As the protection element may be seen in the establishment of gov

ernment, so the principle of popular participation may also be recog
nized. The people's activity does not end with the social compact. Being
"the only legitimate fountain of power,"25 the "fountain of authori

ty,"26 the people are not only government-creative, but also government-
sustaining by constantly nourishing government through their partici
pation. Both the protection and participation principles retain their

validity once society and government are established. The former
as the motive for the foundation of government follows the conception
of government as a means to an end. The latter follows the right
of the individuals to participate in government. Before we turn to an

explanation of both principles, we shall consider their implementation
in the relation between people and government.

20 Letter to N. P. Trist on Feb. IS, 1830, 9 Madison 3SSn. For a discussion of the

philosophy of the social contract at that time, see Carpenter, The Development of American
Political Thought, 1-37 (1930).

21 "As the weakness and wants of man naturally lead to an association of individuals
under a Common Authority, whereby each may have the protection . . . and enjoy . . .

the advantages of social intercourse ... in like manner feeble communities, independent
of each other, have resorted to a Union, less intimate, but with common Councils." Origin
of the Constitutional Convention, 2 Madison 391. Also Madison writes that "one nation
is to another what one individual is to another." Essay 62 at 40S.

22 Essay 43 at 287.
23 "The original compact is the one implied or presumed, but nowhere reduced to

writing, by which the people agree to form one society. The next is a compact, here for

the first time reduced to writing, by which the people in their social state agree to a Govt.
over them." Letter to Trist on Feb. 15, 1830, 9 Madison 355n.
24 Essay 51 at 340.
25 Essay 49 at 327.
26 Essay 51 at 336.
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Madison presents three possibilities: absolute dependence of the gov
ernment on society; absolute independence of the government from so

ciety; and a compromise between the two. An absolute dependence of
the government on society must be rejected. Since people established gov
ernment to control their passions,27 a government absolutely dependent
on society would be in no position to achieve this end for want of sta

bility. It would neither be a power nor an authority,28 and would be

incompatible with the protection principle. An absolute independence
of the government from the people is not feasible either. Although it
would constitute an authority to protect the individual, it would be

incompatible with the participation principle. Rejecting extremes, Madi
son favors a government consistent with the individual's protection as

well as their participation. In this compromise he ascribes primacy to

the protection principle owing to its quality as the end of government.
Government must be sufficiently independent from society to be able to

protect the individual. To the degree in which that protection is not

endangered, there must exist a dependence upon the people, as reflected
in their participation in government: "you must first enable the govern
ment to control the governed; and in the next place oblige it to control
itself. A dependence on the people is, no doubt, the primary control on
the government."29 Madison wants that dependence according to a con

stitution.30
Madison's view on the relation between people and government has

important consequences. From his conception of government as a means

follows not only the primacy of the individual's protection before popu
lar participation in government, but also that his Federalist, advocating
the Union, can be a treatise on the Union only in a relative sense and

must, in an absolute sense, be a treatise for the individual's rights.
From the independence of the government from the people follows the

possibility that government abuses its power. In that case the people,
27 Essay 49 at 331.
28 Essay 51 at 336; compare also: "frequent appeals [to the people] would, in a great

measure, deprive the government of that veneration which time bestows on every thing,
and without which perhaps the wisest and freest governments would not possess the

requisite stability." Essay 49 at 328-29. "The internal effects of a mutable policy are . . .

calamitous. It poisons the blessings of liberty itself. ... No government . . . will long
be respected without being truly respectable; nor be truly respectable, without possessing
a certain portion of order and stability." Essay 62 at 406-07.

29 Essay 51 at 337.
30 See Essay 49 at 328: "a constitutional road to the decision of the people ought to be

marked out and kept open, for certain great and extraordinary occasions."
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possessing "the transcendent and precious right ... to 'abolish or alter
their governments as to them shall seem most likely to effect their safe
ty and happiness,' "31 may resort to revolution. Furthermore, from the

subjection of government under a constitution follows the existence of
two sorts of man-made law; that by which the government is bound
(society-made, fundamental, constitutional law), and that by which
the government binds the people (government-made, ordinary, statute

law). The positive law is�and this follows from Madison's admission
of a right of revolution�subservient to the "transcendent law of nature
and of nature's God, which declares that the safety and happiness of

society are the objects at which all political institutions aim, and to
which all such institutions must be sacrificed."32

We shall now proceed to Madison's explanation of the protection and

participation principles and their concomitance in the state. Owing to

its quality as the end of government, the protection principle can be

explained through an inquiry as to what Madison considers the end of

government to be. What he calls "justice" in Essay 51 is referred to

also as "the happiness of the people,"33 "the common good of the socie
ty,"34 "the public good"35 and "the safety and happiness of society."36
More concretely, the people's good, safety or happiness means the pro
tection of their liberties, their private rights, their sacred rights. That
these liberties or rights are vested rights follows from Essay 10, where
Madison sees them endangered by government. Complaining that "the
public good and the rights of other citizens" may be sacrificed by the
passions of the ruling faction, he adds that it is the great desideratum
"to secure the public good and private rights . . . and at the same time
to preserve . . . popular government . . . ,"37
Madison does not clearly define vested rights,38 but since he dis-

31 Essay 40 at 257.
32 Essay 43 at 287.
33 Essay 62 at 404.
34 Essay 57 at 370.
35 Essay 37 at 225.
36 Essay 43 at 287 ; Madison uses the terms "people," "society," and "the public,"

interchangeably. The identity of "happiness" and "good" follows from their being men

tioned in the same connection in Essay 41 at 260, as does the identity of "safety" and

"happiness" in Essay 43 at 287. Madison speaks of "justice and the public good," Essay 10

at 57, and of "justice and the general good," Essay 51 at 341.
37 Essay 10 at 57-58.
38 Madison uses the words "liberties," "liberty," "rights" for the total of vested rights

without stating what specifically these terms comprise. For instance, he speaks of govern-
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tinguishes life from liberty39 and property from liberty,40 we may con

clude that vested rights are the individual's rights of life, liberty and

property. As to the importance of "personal rights" (life and liberty)
and "rights of property," Madison leaves no doubt that "government is
instituted no less for the protection of the property, than of the persons,
of individuals."41 He makes it clear that property rights are very im

portant. If the causes of faction cannot be removed, factions have to

be taken as necessary elements within society, and the most common

source of factions has always been the unequal distribution of prop
erty.42 Consequently, Madison concludes that since liberty is the source

of faction, the most important part of the individual's liberty must be
the right to acquire and make free use of property. The pre-eminence
of property rights is also expressed directly: "the protection of these facul
ties [from which the rights of property originate] is the first object of
government."43
The participation principle in practice, amounts to popular govern

ment. Aside from attributing such factors as propensity to faction, in
stability, injustice, confusion44 and an "insecurity of rights"45 to it,
Madison defines popular government as a majority government, which
follows argumentum e contrario from his considering a minority rule as

incompatible with popular government.46 It may however be the rule
of an "interested and overbearing majority."47
It remains to show Madison's explanation of the co-existence of these

two principles. A protection particularly directed to property rights by
an interested and overbearing majority will amount to a rule of the

many poor for the few rich and thus seems more than questionable.
merits which "have crushed the liberties of the rest of mankind," Essay 14 at 85, of

members of the legislature as "guardians of the rights and liberties of the people," Essay 49

at 330, or he denies that biennial elections would be "dangerous to the public liberties."

Essay 52 at 345, and says, quoting Montesquieu, that "There can be no liberty where the

legislative and executive power are united." Essay 47 at 314. See also Essay 10 at 55;
Essay 47 at 315; Essay 51 at 340; Essay S3 at 347-48.

39 Essay 47 at 315, quoting Montesquieu.
40 Essay 10 at 55-57. "Liberty" is here used in a narrow sense and does not mean the

total of vested rights.
41 Essay 54 at 357.
42 Essay 10 at 55-57.
43 Id. at 55.
44 Id. at S3.
� Essay 51 at 340.
4� Essay 58 at 383.
47 Essay 10 at 54.
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This problem is seen by Madison who considers it a great desideratum,
"to secure the public good and private rights . . . and at the same time
to preserve . . . popular government."48 In accordance with this de

cision for the primacy of the individual's protection over popular par
ticipation in government, Madison solves the problem by restricting
popular government to the degree required for the protection of life,
liberty and property.49 That form of government is "Free Govern
ment."50 It is Madison's ideal of government.51
It is necessary to consider the factors by which vested rights, popu

lar government and Free Government are threatened. There is one

main enemy�faction, i.e., "a number of citizens, whether amounting to

a majority or minority of the whole, who are united and actuated by
some common impulse of passion, or of interest, adverse to the rights

48 Id. at 57-58.
49 "Popular government" itself, without any restriction, is to Madison a government

under which an infringement of vested rights is not only possible, but probable. This is

expressed when he speaks of the "insecurity of rights under the popular form of govern

ment," Essay SI at 340, and complains about the existence of "instability, injustice, and

confusion" under it. Essay 10 at S3. Popular government is not a government to which
the protection of vested rights is intrinsic. This follows from Essay 10. Whereas in the

beginning Madison speaks of "popular government," he continues that "the protection of

these faculties [to acquire property] is the first object of government." Essay 10 at SS.

"Popular government" is not necessarily a government protecting the individual's rights,
as otherwise Madison would have used the word "popular" in the second sentence too. A
few pages later, Madison expresses this more directly: "When a majority is included in a

faction, the form of popular government . . . enables it to sacrifice to its ruling passion or

interest both the public good and the rights of other citizens." Id. at 57.
50 Free Government is to Madison a government in which people participate. This is

expressed when he speaks of "free government, of which frequency of elections is the corner

stone," Essay 53 at 348, or asserts that in case the majority would not rule, "the funda
mental principle of free government would be reversed." Essay 58 at 382. On the other

hand, in a Free Government vested rights are protected: "In a free government the

security for civil rights must be the same as that for religious rights." Essay 51 at 339.
On Oct. 24, 1787, Madison wrote to Jefferson: "A disinction of property results from that

very protection which a free Government gives to unequal faculties of acquiring it." S
Madison 29. See also Madison in the Virginia Convention of June 7, 1788, S Madison
144-4S.

51 That quality of Free Government as an ideal, approached to a greater or smaller

degree by existing governments, is evident when he speaks of "wisest and freest govern

ments," Essay 49 at 328, and of free governments (plural) in Essay 63 at 409. See also his
Fifth Annual Message of Dec. 7, 1813, where he speaks of "our free Government, like other
free governments." 8 Madison 274. As an ideal Free Government was and is possible at

all times. Essay 63 at 41S. It is possible in a large as well as in a small, in a unitary as

well as in a federal state: in Rome, Essay 63 at 415, New Hampshire, Essay 47 at 316,
and the United States, Essay 43 at 285.
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of other citizens, or to the permanent and aggregate interest of the

community."52 Faction is Free Government's Frankenstein's monster.

Resulting from vested rights (especially property rights),53 and popu
lar government,54 factions are the natural offspring of free government.
They are a threat to Free Government.55
From this concept of faction two rules emerge. First, from the fact

that Free Government creates factions, it follows that factions grow
in proportion to the freedom of that government. The more a concrete

government realizes the ideal of Free Government, the more factions
it will spawn. Second, the exposure of Free Government to factions
makes protection of government from factions imperative. Of the "two
methods of curing the mischiefs of faction: the one, by removing its

causes; the other, by controlling its effects,"56 the former is not feasible,
since it would mean the abolition of Free Government itself.57 "[T]he
causes of faction cannot be removed, and that relief is only to be sought
in the means of controlling its effects."5* We may conclude that Free

Government is secure to the degree that it controls factions.

Summarizing Madison's opinions on the nature of Free Government
as expressed in The Federalist, we may say that individuals, motivated
by self-interest, leave the state of nature in order to live under justice
in a Free Government which primarily protects their lives, liberty and

property and�to the degree compatible with the security of those

rights�permits people to participate in government under a constitu
tion. The main threat to Free Government arises from its own creation,
factions, the control of which is of vital importance.

52 Essay 10 at 54. "Faction" is for Madison identical to "party." This can be con

cluded from his using both words in the same sense in Essays 10 and 50: "Liberty is to

faction what air is to fire, an aliment without which it instantly expires," Essay 10 at 55;
and "an extinction of parties necessarily implies either a universal alarm for the public
safety, or an absolute extinction of liberty." Essay 50 at 335. "The regulation of these
various and interfering interests forms the principal task of modern legislation, and in
volves the spirit of party and faction in the necessary and ordinary operations of the

government." Essay 10 at 56. See also his Essay on Parties of Jan. 23, 1792, 6 Madison 86.
53 "[T]he most common and durable source of factions has been the various and unequal

distribution of property." Essay 10 at 56.
54 Popular governments have a "propensity to this dangerous vice,"�factions. Id. at 53.
56 Essay 43 at 280. Madison complains that owing to factions "instability, injustice and

confusion . . . have . . . been the mortal diseases under which popular governments have
everywhere perished." Essay 10 at 53-54. Factions also threaten vested rights: "To
secure . . . private rights against . . . faction ... is then the great object." Id. at 57-58.

56 Id. at 54-55.
57 Id. at 55.
58 Id. at 57.
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The latter observation has important implications for Madison's in

quiry into the compatibility of concrete governments with the ideal
Free Government. In his search for that form of government, he need

only look for a government under which factions are controlled.

IV

The Theoretical Realization of Free Government

The type of government most likely to realize Free Government is
one in which power is opposed to power. Power-balance implies the
existence of power and its division. Madison understands that the
existence of power measures the government's effectiveness, while di
vision of power is manifested in a system of territorial and institutional
balances.
Governmental effectiveness is an antidote for faction59 since it is a

function of the government's stability and energy.
Energy in government is essential to that security against external and internal
danger, [i.e., factions] and to that prompt and salutary execution of the laws
which enter into the very definition of good government. Stability in government
is essential to national character and to the advantages annexed to it, as well as

to that repose and confidence in the minds of the people, which are among the
chief blessings of civil society.60
It remains to show the utility of the territorial and institutional di

visions of power, the former resulting in a federal state, the latter in

59 After stressing the necessity for power in the government of the Achaean league and
the Lycean Confederacy, Madison continues "we know that the ruin of one of them
proceeded from the incapacity of the federal authority to prevent the dissensions, and
finally the disunion, of the subordinate authorities." Essay 45 at 300.

60 Essay 37 at 227. The necessity of stability in government for the protection of life,
liberty, and property especially is evident in Essay 62 at 406-07:
The internal effects of a mutable policy are . . . calamitous. It poisons the blessings
of liberty itself. . . . Great injury results from an unstable government. The want of
confidence in the public councils damps every useful undertaking, the success and profit
of which may depend on a continuance of existing arrangements. What prudent
merchant will hazard his fortunes in any new branch of commerce when he knows not
but that his plans may be rendered unlawful before they can be executed? What
farmer or manufacturer will lay himself out for the encouragement given to any par
ticular cultivation or establishment, when he can have no assurance that his preparatory
labors and advances will not render him a victim to an inconstant government? . . .

No government . . . will long be respected . . . without possessing a certain portion
of order and stability.

As to energy, Madison, in an essay on the Spirit of Governments published in the National
Gazette on Feb. 20, 1792, does not only attribute energy to a government by military force,
but also speaks of "a government deriving its energy from the will of the society." For
such a government "philosophy has been searching, and humanity been fighting, from the
most remote ages." 6 Madison 94.
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that "sacred maxim of free government,"61 the separation of powers.
Madison's theory that a territorial division of power is conducive to

Free Government is based on an inquiry into the probable ability of

different governments to control factions. Considering under that point
of view, a democracy, a republic, a large unitary and a federal repub
lic, he arrives at the conclusion that the chances for Free Government

grow with the degree of a territorial power-balance, which in turn in

creases with the degree of compound government.
A pure democracy,62 which is "a society consisting of a small num

ber of citizens, who assemble and administer the government in per
son,"63 is not conducive to Free Government since it is "incompatible
with personal security or the rights of property"64 and tends to become
the rule "of an interested and overbearing majority."65 It is also in

compatible with the principle of popular participation in government
since it has a tendency to degenerate into tyranny.66 Besides, it can

admit of no cure for the mischiefs of faction.67
A republic, which in Madison's Federalist is distinguished from a

democracy68 through its extension over a "greater number of citizens,
and greater sphere of country69 . . . opens a different prospect, and

promises the cure" against faction.70 While a republic is a popular gov
ernment,71 it is compatible with the principle of the individual's protec-

61 Essay 47 at 320.
62 The identity of "pure democracy" and "democracy" follows from the use of both

terms in Essay 10. Speaking of a republic, Madison says: "Let us examine the points in

which it varies from pure democracy." In the next sentence he mentions, "the . . . points
of difference between a democracy and a republic." Essay 10 at 59.
63 Id. at 58. "[T]he natural limit of a democracy is that distance from the central point

which will just permit the most remote citizens to assemble as often as their public func

tions demand, and will include no greater number than can join in those functions."

Essay 14 at 81. Although democracy seems to be a non-representative government, Essay 48

at 322, Madison says that in a democracy the executive may be the representative of the

people. Essay 63 at 412.
6* Essay 10 at 58.
65 Id. at 54.
66 Essay 48 at 322.
67 Essay 10 at 58.
63 In a letter to Jefferson of Oct. 24, 1787, Madison mentions together "simple democ

racy" and "pure republic." 5 Madison 28. See also his speech in the Virginia Convention
on June 5, 1788, 5 Madison 126.

69 Essay 10 at 59; see also Essay 14 at 80.
70 Essay 10 at 59.
7i "[W]e may define a republic to be ... a government which derives all its powers
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tion,72 since there exists in a republic, although it has a majority gov
ernment,73 less probability of the rule of an interested majority than
in a democracy. Representative government refines and enlarges the

public views "by passing them through the medium of a chosen body of

citizens, whose wisdom may best discern the true interest of their coun

try, and whose patriotism and love of justice will be least likely to sac

rifice it to temporary or partial considerations."74 Furthermore, a great
er number of citizens and extent of territory may be brought within the

compass of republican than of democratic government, and it is this
circumstance principally which renders factious combinations less to be
dreaded in the former than in the latter. Madison adds:

The smaller the society, the fewer probably will be the distinct parties and inter
ests composing it; the fewer the distinct parties and interests, the more frequently
will a majority be found of the same party; and the smaller the number of indi
viduals composing such a majority and the smaller the compass within which they
are placed, the more easily will they concert and execute their plans of oppres
sion. Extend the sphere, and you take in a greater variety of parties and inter
ests; you make it less probable that a majority of the whole will have a common

motive to invade the rights of other citizens; or if such a common motive exists,
it will be more difficult for all who feel it to discover their own strength, and to
act in unison with each other.75

Madison goes on to show that Free Government is most likely to be
realized in a large unitary republic, and in a federal republic. In an

ordinary representative body "men of factious tempers, of local preju
dices, or of sinister designs, may . . . betray the interests, of the
people."76 Just as a representative body is a refinement of society and
a remedy against factions, a refinement of that representative body
must be a further step toward Free Government. Additional refinement
can be achieved in an extensive republic, which is "more favorable to

directly or indirectly from the great body of the people .... It is essential . . that [its
power] be derived from the great body of the society, not from an inconsiderable propor
tion, or a favored class of it." Essay 39 at 243-44. See also Essay 37 at 227; Essay 48 at
322; Essay 57 at 371.

72 Essay 37 at 227.
73 Essay 10 at 60.
74 Id. at 59.
75 Id. at 60-61. For Madison's opinion of a republic, see also his essay "Charters"

in the National Gazette of Jan. 19, 1792, 6 Madison 83; his essay "Who Are The Best
Keepers Of The People's Liberties?" in the National Gazette of Dec. 20, 1792 6 Madison
120.

'

76 Essay 10 at 59.
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the election of proper guardians of the public weal"77 than a small re

public.78
If a large republic is more conducive to Free Government than a

small one because the individual's rights are more likely to be pro

tected, the quality of popular participation in government is not simi

larly increased. Madison regrets that "by enlarging too much the num

ber of electors, you render the representative too little acquainted with
all their local circumstances and lesser interests; as by reducing it too

much, you render him unduly attached to these . . . ."79 Therefore,
Madison wants a large republic in which there are representations of
both local and collective interests. Here "the power surrendered by the

people is first divided between two distinct governments."80 He wants

"a compound republic, partaking both of the national and federal char
acter."81 Madison emphasizes the protection of life, liberty and prop
erty in a federal republic:
Whilst all authority in it will be derived from and dependent on the socie
ty, the society itself will be broken into so many parts, interests and classes of
citizens, that the rights of individuals, or of the minority, will be in little danger
from interested combinations of the majority. In a free government the security
for civil rights must be the same as that for religious rights. It consists in the one

case in the multiplicity of interests, and in the other in the multiplicity of sects.
. . . [A]nd this may be presumed to depend on the extent of country and number
of people comprehended under the same government. This view of the subject
must particularly recommend a proper federal system to all the sincere and con

siderate friends of republican government. . . ,82

Further, factious insurrections happening in one part are more likely
77 Ibid.
78 [Hlowever small the republic may be, the representatives must be raised to a certain
number, in order to guard against the cabals of a few; and that, however large it may
be, they must be limited to a certain number, in order to guard against the confusion
of a multitude. Hence, the number of representatives in the two cases not being in
proportion to that of the two constituents, and being proportionally greater in the
small republic, it follows that, if the proportion of fit characters be not less in the large
than in the small republic, the former will present a greater option, and consequently
a greater probability of a fit choice.
In the next place, as each representative will be chosen by a greater number of citizens

in the large than in the small republic, it will be more difficult for unworthy candidates
to practice with success the vicious arts by which elections are too often carried; and
the suffrages of the people being more free, will be more likely to centre in men who
possess the most attractive merit and the most diffusive and established characters.

Id. at S9-60.
79 Id. at 60.
so Essay 51 at 339.
81 Essay 62 at 401.
82 Essay 51 at 339-40.
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to be quelled in a federal than in a merely large republic, since here
the particular states, i.e., organized political units, and not only some

other vague power, can act as a counterpoise.83 The federal state84
comes into existence through a compact between the states.85
A system of territorial balances does not suffice, however, for a

realization of Free Government. Believing "ambition must be made to

counteract ambition,"86 Madison wants also a separation of powers, that
"sacred maxim of free government."87 Calling the accumulation of

legislative, executive and judicial power in the same hands, whether
of one, a few, or of many, and whether hereditary, self-appointed or

elective the very definition of tyranny, Madison considers their sepa
ration essential to the preservation of liberty.88 Quoting Montesquieu,
he points out that when the legislative and executive powers are united
there can be no liberty, because apprehensions may arise lest the same

monarch or senate should enact tyrannical laws and execute them in a

83 Essay 43 at 285, quoting Montesquieu ; see also Essay 63 at 410.
8* Or "confederate." Madison makes no clear distinction between "federal" on the one

hand and "confederate," "confederation," "confederacy" on the other hand.
To Madison in The Federalist, the United States under the Articles of Confederation

is a "Confederation" a "federal pact," Essay 43 at 287-88, in which there existed a

"federal council." Essay 46 at 306.

Likewise, the United States under the Constitution is called a "Confederacy" under a

"federal Constitution," Essay 54 at 357, and a "confederate republic," Essay 43 at 285.
In the First Congress, Madison spoke on Feb. 2, 1791, of the "federal Government" under
the Constitution, 6 Madison 27, and only a short time later called the United States
under the Constitution a "Confederation," 6 Madison 40. In his 7th Annual Message of
Dec. 5, 1815, Madison called the United States a "Confederacy." 8 Madison 342.
The equal meaning of these different terms can also be seen in Essay 39 at 245, where

they are distinguished from "national." See also "Of Ancient & Modern Confederacies,"
2 Madison 369.

85 The distinction between a compact made by the people of the state or by the govern
ment of the state does not seem tenable, since a representation of the people, provided that
there exists popular government (and this is presumed by Madison), is in its last analysis
the people. It seems as if the distinction was made by Madison for political reasons, as a

polemic against the too-democratic legislatures of the states. However, here he is caught
in another logical trap, because he practically admits that pure democracy is preferable to

a republic in the sense of representative government, which is contrary to his theory, as

shown before in this section. It is remarkable, however, that despite his fear of too much

democracy as reflected in the state legislatures, Madison steadfastly adheres to the princi
ple of popular government when he wants the federal compact to be concluded by the

people.
86 Essay 51 at 337.
87 Essay 47 at 320.
88 Essay 47 at 313; Essay 51 at 335.
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tyrannical manner. Furthermore, "Were the power of judging joined
with the legislative, the life and liberty of the subject would be exposed
to arbitrary control, for the judge would then be the legislator. Were it

joined to the executive power, the judge might behave with all the vio

lence of an oppressor."*9
While adhering to popular government, Madison leaves no doubt

that the separation of powers is a device primarily for the protection
of the individual's life, liberty and property. For this protection he
wants a division of the legislature, i.e., an emasculation of that branch
of government which embodies popular government to the highest
degree. "[T]he tendency of republican governments is to an aggrandize
ment of the legislative at the expense of the other departments,"90 for
"in republican government, the legislative authority necessarily predomi
nates."91 Therefore, one should divide the legislature into different
branches and render these as little connected with each other as the
nature of their common functions and their common dependence on the

society will admit.92 The upper chamber should then be an "anchor

against popular fluctuations," and "a defense to the people against their
own temporary errors and delusions."93
The separation of powers must not be absolute. After showing in

Essay 47 that Montesquieu did not advocate a complete separation,
Madison says that only a "degree of separation" is "essential to a free

government."94 However, a blending of power is desirable only to pre
vent an entire consolidation of power in one department.95
Madison believes that a mere paper separation of powers would be

insufficient96 and that periodic appeals to the people would be unwork
able.97 He proposes, therefore, to secure an effective separation of

89 Essay 47 at 315, quoting Montesquieu.
90 Essay 49 at 330.
91 Essay 51 at 338.
92 Ibid.; see also Essay 63 at 411-12.
93 Essay 63 at 409, 411.
94 Essay 48 at 321.
95 Before the First Congress, Madison said on June 17, 1789, that the principle of the

separation of powers "is to be found in the political writings of the most celebrated
civilians, and is every where held as essential to the preservation of liberty . and if in
any case they are blended, it is in order to admit a partial qualification, in order more

effectually to guard against an entire consolidation." 5 Madison 398. See Burns, op cit.
supra note 19, at 128.

96 Essay 48 at 326.
97 Essays 49 and SO.
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powers by so contriving the interior structure of the government that
its several constituent parts may be the means of keeping each other
in their proper places.98 He rejects appointments of the executive, legis
lature and judiciary by the people "through channels having no com

munication whatever with one another,"99 for practical reasons. Believ

ing that the main threat of a usurpation of power arises in the legisla
ture, he does not suggest an absolute veto-power of the (weaker) execu

tive. However, he favors "some qualified connection between this weak
er department and the weaker branch of the stronger department, by
which the latter may be led to support the constitutional rights of the

former, without being too much detached from the rights of its own

department."100 Madison does not want an institutional balance by
isolating the different powers, but by intertwining them. The depart
ments are not balanced and regulated through mere "parchment" or

referenda, but actually check each other. They derive their power from
the people.101
We may say then, that the protection of the individual's life, liberty

and property through a popular government requires the existence of

governmental power coupled with territorial and institutional division
of that power. This has important consequences. Since internal division
will result in an impairment of the government's external quality as a

power, a system of power-balances can only be admitted to a degree
that does not impair the government's quality as a power.
For the system of territorial balances, this qualification means that

the federal state must have authority to prevent anarchy. In a repub
lic, this amounts to the superiority of the national over the state legis
lature and to a recognition of the principle lex joederalis derogat legem
civitatis. This implies, also, the necessity of some federal authority
which can render a final verdict on problems of federalism. For the
system of institutional balances, the qualification means that there must
be some authority which can decide upon the competency of the differ
ent departments. We have here a recognition by Madison of that linch
pin of federalism, found in most federal constitutions�the supremacy
provision, as well as an appreciation of the doctrine of judicial review.
In The Federalist, Madison mentions only the supremacy provision

when he attributes the ruin of an ancient confederacy to the want of
98 Essay SI at 336.
99 Ibid.
10<> Id. at 338.
101 See Essay 49 at 327-28; Essay SI at 336-37.
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power in the federal government102 and says that without a supremacy
provision the world would have seen "a system of government founded
on an inversion of the fundamental principles of all government; it
would have seen the authority of the whole society everywhere subordi
nate to the authority of the parts; it would have seen a monster, in
which the head was under the direction of the members."103 Madison
does not specifically mention judicial review. But could a specific re

mark be expected in view of the fact that all the essays dealing with
the judiciary were written by Hamilton? Madison, like most of the
Founding Fathers, accepted judicial review.104 Its recognition in The
Federalist follows logically from the concomitance of the existence and
the division of power. It is hinted at in the distinction between the
(superior) constitutional and the (inferior) statute law and in Madi
son's distrust of the legislature as a proper guardian for vested rights.105

102 Essay 45 at 300.
103 Essay 44 at 296. In spite of his affirmation of a supremacy provision, Madison leaves

an ambiguity. First he says that the federal state comes into being by a compact of "the
people, not as individuals composing one entire nation, but as composing the distinct and

independent States to which they respectively belong . . . the assent and ratification of the
several States, [being] derived from the supreme authority in each State,�the authority
of the people," Essay 39 at 246. Believing in a parallel between the formation of the
state by the individuals leaving the state of nature and the formation of a federal state

by the constituent states, and admitting the individual's right of revolution against the

government (see supra, pp. 26-27), by logical implication he must admit the state's right of
revolution against the federal government. Argumentum a majori ad minus, the state-

righters can argue, Madison admits the right of nullification and secession, no matter

whether he calls the latter "baneful" or not. Essay 58 at 383.
104 In the Federal Convention Madison declared on July 23, 1787, that "a law violating

a treaty ratified by pre-existing law, might be respected by the Judges as a law, though
an unwise or perfidious one. A law violating a constitution established by the people
themselves, would be considered by the Judges as null and void." 2 The Records of The
Federal Convention of 1787, at 93 (Farrand ed. 1937). For the attitude of the Founding
Fathers toward judicial review, see also Beard, The Supreme Court and the Constitution
15-73 (1938). For the acceptance of judicial review at the time of the ratification of the

Constitution, see Corwin, The Doctrine of Judicial Review 17 (1914).
Compare also Channing, 3 A History of the United States 498-502 (1912).
105 After having introduced amendments to constitute a bill of rights, Madison declared

in the First Congress that the courts would "consider themselves in a peculiar manner the
guardians of those rights; they will be an impenetrable bulwark against every assumption
of power in the Legislature or Executive; they will be naturally led to resist every en

croachment upon rights expressly stipulated for in the Constitution by the declaration of
rights." 1 Annals of Cong. 439 (Gales compilation 1834). On April 1, 1833, Madison wrote
to J. C. Cabell: "the Federal Justiciary is truly the only defensive armour of the Federal
Government, or, rather, for the Constitution and laws of the United States. Strip it of
that armour, and the door is wide open for nullification, anarchy, and convulsion " 4
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V
The Negation of Free Government Under the Confederation

The situation of the United States under the Confederation was re

garded by Madison as peculiarly critical. He complains about the

"opprobrium" under which the government "has so long labored,"106
and decried the existence of a Confederation founded on fallacious

principles.107
This crisis existed mainly because the Articles did not provide for

the government which according to Madison's theory was most likely to

realize Free Government. In the Confederation, a failure to separate
powers resulted in the instability and mutability of the government and
in a threat to the rights of the individual.108 Neither was there a fed
eral government which could prevent the state governments from en

croaching upon these rights. After the Revolution had brought about
the collapse of the royal judicial system and the decline of executive

power, the legislature had, under the new state constitutions, become
the most powerful branch of the government. Having taken over most
of the judicial functions,109 the legislature, more and more influenced
by the debtor element, started to interfere with the processes of the
courts, suspended judicial actions, modified or annulled judgments, and
determined the merits of disputes. It is against this situation that Madi
son speaks out, when he complains that in the states "the legislative
department is everywhere extending the sphere of its activity, and
drawing all power into its impetuous vortex."110 One is reminded of
Benjamin Rush's address to the people of the United States when Madi
son points out that although the draftsmen of the state constitutions
have never turned their eyes from the danger to liberty from the all-
grasping prerogative of an hereditary magistrate, at the same time, they
Letters and Other Writings of James Madison 296-97 (Congressional ed. 186S). Although
admitting judicial review in principle, Madison's acceptance of it was a qualified one. See
his report on the Virginia Resolutions, 6 Madison 349 n.3; 2 The Records of the Federal
Convention of 1787, at 430 (Farrand ed. 1937).

106 Essay 10 at 58.
107 Essay 37 at 226.
108 Madison mainly considers the absence of a separation of powers in the state gov

ernments, not in the Union. This is only natural in view of the fact that he did not con
sider the United States under the Articles one state.

108 See Corwin, The Progress of Constitutional Theory between the Declaration of
Independence and the Meeting of the Philadelphia Convention, 30 Am. Hist Rev 511 515
(1925).

Essay 48 at 322.



40 The Georgetown Law Journal [Vol. 46: p. 2

have failed to appreciate the danger from legislative usurpations which

must lead to the same tyranny.111 He warns that in a representative
republic the "people ought to indulge all their jealousy and exhaust all
their precautions" against the enterprising ambition of the legisla
ture.112
Madison complains that legislative usurpation and mutability poison

the blessings of liberty itself, hamper individual enterprise, disregard
the principle pacta sunt servanda and leave property insecure.113 In the

Confederation, Madison sees the public good disregarded in the conflict
of rival parties and justice and the rights of the minority made sub
servient to the superior forces of an interested and overbearing ma

jority.114 There exists in the Confederation, owing to the non-separa
tion of powers in the states a democratic despotism which encroaches

upon all vested rights, especially property rights. Popular participation
in government is increased to such an extent as to be incompatible with
Free Government.
This negation of Free Government could not be stopped by a gov

ernment of the Union set up under the Articles, since the Union, having
come into existence through "a compact between independent sover

eigns, founded on ordinary acts of legislative authority, [could] . . .

pretend to no higher validity than a league or treaty between the par
ties."115 The government of the Union has, aside from its defects in

organizational matters,116 no means to prevent democratic tyranny in
the states. Madison hopes to achieve this through a national veto power
over state laws, to be vested in the President or in Congress, by which

111 Ibid. Early in 1787, Rush stated in an address to the people of the United States:
In our opposition to monarchy, we forgot that the temple of tyranny has two doors.

We bolted one of them by proper restraints but we left the other open, by neglecting
to guard against the effects of our own ignorance and licentiousness.

Principles and Acts of the Revolution 402 (Niles ed. 1822).
113 Essay 48 at 323.
113 Essay 62 at 405-06.
114 Essay 10 at 54.
H5 Essay 43 at 288.
116 I shall deal with that topic more extensively in the ensuing part on the achievement

of Free Government under the Constitution. Be it here only said that Madison saw the
organizational defects of the Confederation mainly in the restricted ability of the con

federate government to act directly upon individuals (Essay 40 at 254; Elliot, 2 The Debates,
Resolutions and other Proceedings in Convention on the Adoption of the Federal Con
stitution 200 (1828)), or effectually against the States. See Essay 38 at 241; Essay 54 at

358; Essay 48 at 296 (supremacy provision) ; Essay 42 at 274 (commerce) ; 2 Elliot, op. cit.
supra at 199; Vices of the Political System of the United States, 2 Madison 365-67.
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the states would be prevented from oppressing the weaker party within
their respective jurisdictions,117 and through a guarantee by the federal

government to the states against internal violence to their constitutions
and laws.118
For the protection of the individual's rights Madison wanted a more

perfect Union.119 In order that this Union might be achieved, he con

ceded to the delegates to the Federal Convention a right and a duty to

revolt for "the happiness of the people of America."120 Just how far the
Articles were "revised"121 and their tendency to a negation of Free Gov
ernment "reduced,"122 how far they were "invigorated"123 in their affir
mation of Free Government, we shall now see.

VI

The Achievement of Free Government Under the Constitution

The invigoration of the Articles toward a greater realization of Free
Government does not reach perfection in the Constitution. In ac

cordance with his conception of Free Government as an ideal Madison

admits, though praising the Founding Fathers for having surmounted

many difficulties, that "a faultless plan was not to be expected."124
"[T]he convention was compelled to sacrifice theoretical propriety to
the force of extraneous considerations,"125 and the Constitution, as com

pared to the Articles, provides only for "the GREATER, not the PER

FECT, good."126 The improvement127 lies in the fact that the Consti
tution comes closer to that form of government which theoretically is
more conducive to a realization of Free Government than do the Arti
cles, because it provides for an effective government as well as for ter
ritorial and institutional balances. Madison praises the members of the

117 1 The Records of the Federal Convention of 1787, at 164-65 (Farrand ed. 1937) ;
see letters to Jefferson of March 19, 1787, and Oct. 24, 1787, 2 Madison 326-27; 5 Madi
son 27.
lis "Vices of the Political System," 2 Madison at 365-69.
119 For Madison's concept of the Union as a means to an end, see Essay 45 at 299:

"Were the Union itself inconsistent with the public happiness . . . [my voice] would be,
Abolish the Union."

120 Essay 40 at 252.
121 Id. at 251. See also his letter to Noah Webster of Oct. 12, 1804, 7 Madison at 163, 166.
122 Essay 40 at 253.
123 Id. at 255.
124 Essay 37 at 226.
125 Id. at 231.
126 Essay 41 at 260.
127 See Essay 14 at 85; Essay 38 at 236; Essay 42 at 271; Essay 44 at 290.
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Federal Convention for having made corrections in the structure of the

Union by creating a more effective federal government. Although he
assures his readers that the great principles of the Constitution may be
considered less as absolutely new, than as an expansion of the princi
ples which are found in the Articles of Confederation, Madison admits
that under the Constitution there is so great an enlargement of federal

power as to give "to the new system the aspect of an entire transforma
tion of the old."128

The Constitution gave the United States a new aspect indeed. An in
novation in favor of private rights and public happiness,129 it trans
formed what had been a compact between independent sovereigns into
one republic "partaking both of the national and federal character."130
It created a nation resting "on the assent and ratification of the people
of America . . . not as individuals composing one entire nation, but as

composing the distinct and independent States to which they respec
tively belong."131
The change was effected by the grant to the national government of

powers which were required by the exigencies of a closer Union. Madi
son enumerates the powers necessary for the security of the Union
against foreign danger, such as the power of declaring war and granting
letters of marque; of providing armies and fleets; of regulating and

calling forth the militia; and the power of levying and borrowing
money.

Envisioning the development of his country from an agricultural to
an industrial society, he admonishes the adversaries of an extensive tax

ing power that a restriction of the federal government to external taxa
tion on imports is not advisable in a system of government meant for
a future in which imports will decrease owing to the coming industrial
revolution.132 Furthermore, owing to the quality of the republic as a

subject in international law, the national government must be granted
powers to regulate intercourse with foreign nations; to make treaties;
to send and receive ambassadors, other public ministers, and consuls;
to define and punish piracies and felonies committed on the high seas,

128 Essay 40 at 255; see Essay 37 at 225-26; Essay 40 at 253; Essay 54 at 358.
12� Essay 14 at 85.
130 Essay 62 at 401.
131 Essay 39 at 246. For the Union under the Constitution Madison also uses the terms

"extending republic," Essay 14 at 85, and "confederate republic," Essay 43 at 285
132 Essay 41 at 267-68.
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and offenses against the law of nations; and to regulate foreign com

merce.133
Turning to the internal aspects of the United States, Madison de

fends those powers which provide for harmony and proper intercourse

among the states, such as the power "to regulate commerce among the
several States and the Indian tribes; to coin money, regulate the value

thereof, and of foreign coin; to provide for the punishment of counter
feiting the current coin and securities of the United States; to fix the
standard of weights and measures; to establish a uniform rule of natu

ralization, and uniform laws of bankruptcy; to prescribe the manner

in which the public acts, records, and judicial proceedings of each State
shall be proved; and the effect they shall have in other States; and to

establish post-offices and post-roads."134 In Essay 43, he mentions other
miscellaneous powers such as the power to promote the progress of sci

ence, to exercise exclusive legislation over the seat of the national gov
ernment, to punish treason, to admit new states into the Union and
to make all needful rules and regulations respecting the territory or

property of the United States.
In view of Madison's emphasis on these grants of power it would be

wrong to suppose that he considers them as given merely for the sake
of the Union. In establishing the Union, the Constitution provides for
a means to check excesses of democracy. Any grant of power to the
federal government is thus given for the achievement of Free Govern
ment. In Philadelphia, "it was of most importance to the happiness of
the people of America, that the articles of Confederation should be dis
regarded, and an adequate government be provided, and the Union pre
served . . . ,"135 The Union was created not for its own sake, but for
the happiness of the people. The Constitution gives the federal govern
ment the power to advance public happiness, and creates an effective
government for the public good. It is thus not surprising to find Madi
son devoting relatively little space to federal powers that are organiza
tionally necessary for the Union, and dwelling longer on those powers
which are more directly concerned with the protection of the individual,
no matter whether they are granted to the federal government or denied
to the states.
Bills of attainder, ex post facto laws, and laws impairing the obliga

tion of contracts are considered contrary to the first principles of the
133 Essay 42 at 270.
134 Id. at 273-74.
135 Essay 40 at 2S2.
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social compact, and to every principle of sound legislation. In an argu

ment against infringements upon vested rights by the state legislatures,
Madison says concerning article one, section ten, clause one:

Our own experience has taught us . . . that additional fences against these

dangers ought not to be omitted. Very properly, therefore, have the convention
added this constitutional bulwark in favor of personal security and private rights
. . . . The sober people of America are weary of the fluctuating policy which has
directed the public councils. They have seen with regret and indignation that
sudden changes and legislative interferences, in cases affecting personal rights, be
come jobs in the hands of enterprising and influential speculators, and snares to
the more-industrious and less-informed part of the community.136

Finally, reminding his countrymen that a recent and well-known
event has warned them to be prepared for emergencies�a reference to

Shays' Rebellion�Madison says that to the powers granted to the fed
eral government the power to insure the states' "protection against
domestic violence is added with equal propriety."137
Efficacy is given to the specific grants of power by two, more general,

provisions, the "necessary and proper" and the "supremacy" clauses.
As to the former, Madison, being of the opinion that "without the sub
stance of this power, the whole Constitution would be a dead letter,"
deals only with the question whether the clause is in proper form. He

rejects the use of the word "expressly" in the second article of Con
federation. He also opposes a positive enumeration of the powers com

prehended under the general term "necessary and proper" as well as a

negative enumeration, by specifying the powers excepted from it. He

goes so far as to say that even if the clause had been omitted, the power
it grants would be in the federal government by unavoidable implica
tion because "no axiom is more clearly established in law, or in reason,
than that . . . wherever a general power to do a thing is given, every
particular power necessary for doing it is included."138 Without the

136 Essay 44 at 291.
137 Essay 43 at 283. Madison's fear of democratic excesses in the states can again be

noted when he continues:
At first view, it might seem not to square with the republican theory, to suppose,
either that a majority have not the right, or that a minority will have the force, to
subvert a government; and consequently, that the federal interposition can never be
required, but when it would be improper. But theoretic reasoning . must be qualified
by the lessons of practice. Why may not illicit combinations, for purposes of violence,
be formed as well by a majority of a State ... as by the majority of a county
and if the authority of the State ought, in the latter case, to protect the local magis
tracy, ought not the federal authority, in the former, to support the State authority?

Essay 43 at 283-84.
138 Essay 44 at 292-94. Marshall's words in McCulloch v. Maryland were: "Let the end
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supremacy clause the Constitution would have been radically defective,
since the new Congress would have been reduced to the same impotent
condition as its predecessors.139 Madison thus considers the clause not

only necessary for the unity of law with respect to national statutes and

treaties, but also as a grant of power, enabling the national government
to check state legislation.
Although Madison considers a strong federal government as a remedy

for democratic despotism, he accepts popular government as long as

it is compatible with Free Government. He praises the Constitution
for granting to the national government the power to guarantee to every
state a republican form of government140 to which the elective mode of

obtaining rulers is characteristic.141 He lauds the Constitution for cre

ating a government in which the House of Representatives is elected

be legitimate, let it be within the scope of the constitution, and all means which are

appropriate, which are plainly adapted to that end, which are not prohibited, but consist
with the letter and spirit of the constitution, are constitutional." 17 U.S. (4 Wheat.) 159,
206 (1819). In spite of the similarity of Marshall's words to Madison's own language and

comments on the necessary and proper clause in The Federalist, Essay 44 at 292-94,
Madison attacked the decision, saying that:
it was anticipated ... by few if any of the friends of the Constitution, that a rule of
construction would be introduced as broad & as pliant as what has occurred. And
those who recollect, and still more those who shared in what passed in the State
Conventions, thro' which the people ratified the Constitution, with respect to the
extent of the powers vested in Congress, cannot easily be persuaded that the avowal
of such a rule would not have prevented its ratification.

Letter to Spencer Roane of Sept. 2, 1819, 8 Madison 450-51. Burns, op. cit. supra note 19,
at 110, does not take into consideration what Madison says in The Federalist, when ad

vocating the Constitution, and thus creates the impression that Madison always interpreted
the clause as he did in 1819.

139 Essay 44 at 296. It is interesting to note that Madison proves the necessity of a

national supremacy clause on the hypothetical supposition "that the supremacy of the
State constitutions had been left complete by a saving clause in their favor." Id. at 295-96.
In a word, he identifies the non-existence of state supremacy with the existence of national

supremacy, or vice versa. Supremacy is either here or there, it cannot be in both the
state and federal governments at the same time. This amounts to a recognition of the

indivisibility of sovereignty. It is thus not correct to call Madison a believer in "divided

sovereignty." Sovereignty could be divided only to the degree as the sovereign permitted.
This means, however, that sovereignty was actually undivided. Since under the Consti
tution it resides in the national government owing to the supremacy clause, the states are

"sovereign" only to the degree that their sovereign, the nation, permitted it. In this
qualified sense only do the states possess part of the sovereignty, and is sovereignty "di
vided." See also Essay 45 at 299. When Madison speaks of "divided sovereignty," he
does not speak as a jurist but as a politician who wants to lull the apprehensions of the
states-righters.

1*0 Essay 43 at 282.
"i Essay 57 at 370.
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immediately by the people, the Senate derives its appointment indirect
ly from the people, the President is indirectly chosen by the people
and the judges with all other officers of the Union, are also the choice
of the people.142 Only popular government can be reconciled with the

genius of the people of America and with the fundamental principles
of the Revolution.143
The Union is an extended federal republic. Madison sees the Union

as the conservator of peace among Americans because there exists in it

many powers, which by counterpoising each other, maintain political
equilibrium and neutralize factions.144 Also, the state governments
counterbalance the national government. Since each of the principal
branches of the federal government will owe its existence to the favor
of the state governments there will be no consolidated government, but
one in which the states will retain a very extensive portion of active

sovereignty. The powers of the federal government being few and de

fined, and those of the states numerous and indefinite, ambitious en

croachments of the federal government on the authority of the state

governments would be signals for general alarm. Every state would

espouse the common cause.145
In view of the powers of the federal government, we may thus say

that both the federal and state governments possess the "faculty ... to

resist and frustrate the measures of each other."146 The states also bal
ance each other. "The influence of factious leaders may kindle a flame
within their particular States, but will be unable to spread a general
conflagration through the other States."147 Fearing democratic excesses

in the states, Madison is happy that under the Constitution "a rage
for paper money, for an abolition of debts, for an equal division of

property, or for any other improper or wicked project, will be less apt
to pervade the whole body of the Union than a particular member
of it . . . ,"148

142 Essay 39 at 244-45. In Essay 46 Madison says that both federal and state govern
ments must be considered "as substantially dependent on the great body of the citizens
of the United States. . . [being] but different agents and trustees of the people." Essay 46
at 304-05. Under the Constitution, all authority in the United States "will be derived
from and dependent on the society." Essay 51 at 339. See also Essay 57 at 371-73 for the
democratic character of the House, and Essay 63 at 416 for reference to the Senate.
I43 Essay 39 at 243.
144 Essays 10, 14, and 51.
145 See Essay 44 at 297; Essay 45 at 300-03; Essay 46 at 309.
146 Essay 46 at 306.
147 Essay 10 at 61.
i4� Id. at 62.
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In addition to these territorial balances, there are institutional bal
ances. Ascribing the crisis under the Confederation mainly to the om

nipotence of the legislatures, Madison lauds the Constitution for realiz

ing that "sacred maxim of free government," the separation of powers.
Although its establishment under the Constitution does not correspond
perfectly to that outlined in his theory,149 it does so in general. Execu

tive, legislature and judiciary are separated, but not absolutely so.

Separation is essential to the preservation of liberty and Madison sees

it mainly as a device to check democratic tyranny. He wants the legis
lature divided into a Senate and a House, the former being a salutary
check on the latter, which, like all numerous assemblies will have a pro
pensity to yield to the impulse of sudden and violent passions and to

be seduced into intemperate and pernicious resolutions.150 The dissimi

larity of the two legislative bodies renders "sinister combinations" im

probable. The territorial and institutional balances do not work totally
independently of each other, but are so integrated as to render the sys
tem of checks and balances more complete in order to make the consti
tutional equilibrium a perfect one.151 To the balances created by fed
eralism and the separation of powers is thus added a balance among
territorial and institutional balance-factors.
The discrepancy arising from the concomitance of the government's

constituting a power and the division of that power is only partly cor

rected by the language of the Constitution. The supremacy clause se

cures the superiority of national legislation and thus makes certain that
the internal power division does not affect the quality of the national

government as a power.152 Madison notes with satisfaction that "in
controversies relating to the boundary between the two jurisdictions,
the tribunal which is ultimately to decide, is to be established under the

general government."153 However, the Constitution is silent on judicial
review, and, as we have noted earlier, Madison does not mention it in
so many words in The Federalist. It can be assumed, however, that he
considered judicial review as existent under the Constitution.154

149 For instance, under the Constitution there is no veto power of the President and the
Senate against the House, as proposed by Madison theoretically. Essay SI at 338.

150 Essay 62 at 403.
151 This integration is evident in Essay Si where Madison deals with the advantage of

power-balances in both territorial and institutional respects, and connects both. See Beard,
The Enduring Federalist 8 (1948).

152 Essay 44 at 29S-96.
153 Essay 39 at 249.
is4 When Madison writes: "what is to restrain the House . . . from making legal dis-
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Concluding our inquiry into how Free Government is achieved under

the Constitution, we may say that through the establishment of an effec

tive national government there is created a remedy for the crises aris

ing from democratic despotism in the states. By providing for federal
ism and the separation of powers, the Constitution creates a system of
checks and balances through which the effects of factions are controlled.
In spite of these measures against democratic excesses, the Constitu
tion does establish a form of popular government. Democracy, while

fundamentally recognized, is checked for the protection of vested rights.
Since Free Government exists within the new nation, it seems appro

priate to show what, according to Madison's Federalist, is the nature

of the Union, which he considers so essential to the security and happi
ness of the people of America.155 The relevant passage reads:

[I]t appears, on one hand, that the Constitution is to be founded on the assent and
ratification of the people of America, given by deputies elected for the special
purpose; but, on the other, that this assent and ratification is to be given by the
people, not as individuals composing one entire nation, but as composing the dis
tinct and independent States to which they respectively belong. It is to be the
assent and ratification of the several States, derived from the supreme authority
in each State, the authority of the people themselves. The act, therefore, estab
lishing the Constitution, will not be a national, but a federal act.156

Nationalists can exploit Madison's speaking of the people of America
and argue that when he later refers to the people composing the states
he means only the form in which ratification was to take place, whereas

criminations in favor of themselves . . . ? I answer: the genius of the whole system; the
nature of just and constitutional law," Essay 57 at 373, he admits that the House can

pass unconstitutional laws. The restraint upon the passage of such laws must then come

from some power outside the House. It may exist in two forms: either some non-legis
lative power prevents the [unconstitutional] law from coming into effect, or the House,
aware of that possibility, restrains itself in the passage of such laws. In both cases the

power to declare a law unconstitutional exists outside the legislature. Madison, saying that
"the success of the [legislative] usurpation will depend on the executive and judiciary
departments, which are to expound and give effects to the legislative acts" Essay 44 at

295, strongly hints at judicial review, because the expounding of the law will usually precede
the giving effect to the law by the executive. When he further speaks of the "distinction
. . . between a Constitution established by the people and unalterable by the government,"
and adds that "where no Constitution, paramount to the government, either existed or

could be obtained, no constitutional security, similar to that established in the United
States, was to be attempted," Essay 53 at 348-49, he says that there is security as long
as the legislature is bound by a constitution. It is but a step further to recognize a review
of legislative acts by some authority outside the legislature, in all probability the judiciary.

155 See Essay 45 at 298.
156 Essay 39 at 246.
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materially the ratification was performed by the people of America,
irrespective of state boundaries.157 They can marshal support for their
thesis by referring to Madison's emphasis on the necessity of a strong
national government, to his qualifying the territorial power-division so

as to be compatible with the government's quality as a power; to the
fact that Madison considers the Union as one republic, and not as a

mere league under international law. They can, finally, argue that from
the character of The Federalist as propaganda, it can be concluded that
Madison expressed himself ambiguously in order to dissipate accusa

tions that the Constitution was creating a consolidation of the states.

States' righters, on the other hand, can reject the distinction between
formal and material ratification as hair-splitting. They can add that
when Madison said that ratification was to be made by the people of
the States, he wanted to specify and qualify his dictum that the Constitu
tion would be ratified by the people of America and to emphasize that
there did not exist such a thing as an American people. They can sup
port this view by showing that to Madison there is no "consolidation"
under the Constitution;158 that the Union came into being by compact;
that Madison occasionally refers to the sovereignty of the states.159
Though it is difficult to say exactly what the nature of the Union is

according to Madison's Federalist, one thing seems clear. In The Fed
eralist we are not confronted, as was the Convention in Madison's opin
ion, with "two extremes," namely, "a perfect separation and a perfect in
corporation of the 13 States."160 The Constitution being a "bundle of
compromises," it seems natural that its Father, the Great Compromiser,
does not commit himself as to the nature of its greatest compromise, the
Union.161

157 Compare Marshall's language in McCulloch v. Maryland:
It is true, they assembled in their several states [for ratification] � and where else
should they have assembled? No political dreamer was ever wild enough to think about
breaking down the lines which separate the states, and of compounding the American
people into one common mass. Of consequence, when they act, they act in their states.
But the measures they adopt do not, on that account cease to be the measures of the
people themselves, or become the measures of the State governments.

17 U.S. (4 Wheat.) 159, 198 (1819).
158 Essay 39 at 299-300; Essay 62 at 402.
159 Essay 45 at 300, 303 among other passages.
160 Madison in the Federal Convention on June 28, 1787, 1 The Records of the Federal

Convention of 1787, at 449 (Farrand ed. 1937).
161 In a letter of Dec. 20, 1787, Jefferson wrote Madison: "I am captivated by the com

promise of the opposite claims of the great and little States, of the latter to equal, and
the former to proportional influence." 2 Memoir, Correspondence and Miscellanies from
the Papers of Thomas Jefferson 274 (T. J. Randolph ed. 1829).
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With the Union, the Constitution created a system of government,
meant for duration.162 The Union weathered the storm of the Civil War
on the battlefield and in the Supreme Court,163 and so did the Constitu
tion. The governmental system that Madison urged his countrymen to

adopt in The Federalist was destined to become the most durable em

bodiment of Free Government in the world.

VII

Conclusion

The concept of Free Government is central to Madison's Federalist.

Implied from this concept, in which the protection of individual rights
is given primacy over popular participation in government, are the fol

lowing two points: the rejection of any type of non-popular government,
such as aristocracy or monarchy,164 and the rejection of a popular gov
ernment in which individual or minority rights are not protected, such
as democratic despotism.165
In this country, the decision in favor of popular government had

been made as early as 1776. But since democratic majority rule had,
under the Articles of Confederation, proved tyrannical in several states,
a problem arose as to the degree such rule should be permitted to con

tinue.166 The attention of the Philadelphia Convention and the authors
of The Federalist was mainly directed to this problem. Madison saw

the solution in the creation of a genuine system of power-balances on

both the institutional and spatial levels, that is, in the separation of

powers and in federalism. At that time, Madison's solution meant an

increase of national power to the degree that seemed necessary in order
to prevent democratic despotism in the states. Likewise, it meant an

162 Essay 41 at 268.
!63 Texas v. White, 74 U.S. (7 Wall.) 700, 726 (1868).
164 Madison left no doubt about his antipathy to monarchy when he, the advocate of

Union, called a partition of the Union into several confederacies "the lesser evil" as com

pared with monarchy. Letter to Edmund Pendleton on Feb. 24, 1787, 2 Madison 319. See
also the letter to Jefferson of March 19, 1787, 2 Madison 326.

165 See note 3, supra.
!66 Compare, in this connection Jefferson's statement:

All the powers of government, legislative, executive, and judiciary, result to the legis
lative body. The concentrating of these in the same hands is precisely the definition
of despotic government. It will be no alleviation that these powers will be exercised
by a plurality of hands, and not by a single one. One hundred and seventy-three
despots would surely be as oppressive as one. ... An elective despotism was not the
government we fought for.

2 The Writings of Thomas Jefferson 162-63 (Lipscomb Memorial ed. 1903).
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increase of judicial power, through the recognition of judicial review,
to prevent an oppressive majority rule both in the states and, more

important, on the national level.
As we celebrate the two hundredth anniversary of the birth of Alex

ander Hamilton, one of the great co-authors of The Federalist, we

should not overlook the contribution of Madison. During this period,
Hamilton's contribution to the classical commentary will come in for
considerable praise and attention, since the growth of the United States
to its present power can, to a large degree, be attributed to the accep
tance of the Hamiltonian interpretation of the Constitution. At the same

time Madison's qualitative contribution to that work should be acknowl

edged, for it stands out as one of the finest expressions of Free Gov
ernment ever made.



EVIDENTIARY PROBLEMS IN PROVING
RADIATION INJURY

Gerald L. Htjtton*

I

General Considerations

A s the use of radioactive material increases in intensity in the atomic

energy industry and in the diversity of its industrial and medical ap
plications, it is inevitable that there should be an increase in the number
of injuries resulting from excessive exposure to radiation. Some of these
injuries will be the effect of negligent or injudicious use of X-ray ma

chines, radium, or other radioactive materials and radiation emitters;
others will arise from unavoidable accidents. Many of these injuries
will be the bases for tort actions in federal and state courts.
Thus far, little has been written of the tort aspects of radiation injury,

despite the fact that an increasing number of lawyers will be involved in

litigation of this type. The purpose of this Article is to review briefly
the principles of evidence which are especially pertinent to the proof or
defense of a radiation injury suit and to point out the way in which
these rules may be applied in such a case.

The history of radiation injuries is almost as long and as extensive as

man's knowledge of the nature of radioactive material.1 More than fifty
cases of X-ray injury were reported as early as 1902.2 Most of the in

jured have been radiologists, surgeons, X-ray technicians, medical pa
tients, and scientific researchers. Undoubtedly the most publicized in

juries occurred in the radium poisoning or "dial painters cases" in the
1920's.3

"

The radiation potential has been increased greatly by the tremendous

quantities of radioactive materials produced in the atomic energy pro
gram. In addition to the nuclear reactors of the Atomic Energy Com-

* LL.B., Univ. of Tenn.; Member of the Bar of Tennessee; U.S. Atomic Energy Com
mission, Washington, D.C.

1 See Morgan, Historical Sketch of Radiation Protection Experience and Increasing Scope
of Radiation Protection Problems 8, and Lampe, Medical Applications of Radiation and
Radioactivity 85, Lectures�Inservice Training Course, School of Public Health, University
of Michigan, 1951.

2 Codman, A Study of the Cases of Accidental X-ray Burns Hitherto Recorded 9 Phila.
Med. J. 438 (1902).

3 Martland, Occupational Poisoning In Manufacture of Luminous Watch Dials 92
A.M.AJ. 466 (1929).
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mission there will be an increasing number of privately owned reactors,
particularly small research reactors to test materials and to produce
radioisotopes. Atomic energy is no longer a governmental monopoly.
An important factor to be noted is not only the increased use of radio-

materials outside AEC installations, but also the fact that such uses are

no longer limited to research applications. Increasing quantities of
radioactive materials such as cobalt 60 and iridium 192 are being em

ployed in routine industrial operations�radiographic inspection, control
of industrial processes and manufacturing operations. More than 4,000
industrial firms, hospitals, educational institutions, and physicians are

currently utilizing reactor-produced radioactive materials.4 A smaller
number of firms employ radium for industrial purposes and approxi
mately 125,000 X-ray units are in current use in the United States.5
At least 2,000 of these devices are installed in industrial plants for pur
poses of inspecting castings and welds, and inspection of packaged foods
for foreign material and checking of fill. As increasing amounts of radio
active materials are more commonly used and find wider medical

applications, the potential for "radiation incidents" or outright acci
dents and consequent personal and property damage increases pro
portionally.
The novelty of the atomic energy industry has been such that health

officials have concerned themselves primarily with potential radiation
hazards in the atomic energy program. This growing awareness of the
noxious effects of ionizing radiation, however, has also resulted in re

appraisal of the injury potential of the many thousands of X-ray devices
in use today, e.g., shoe-fitting fluoroscopes in the hands of untrained
or careless clerks and unsafe medical X-ray installations. The sur

prisingly little attention which has been devoted thus far to tort aspects
of the atomic energy industry can be attributed in part to the fact that
this industry has been primarily in the hands of the United States Gov
ernment and very few radiation injuries have materialized. Due to this
paucity of case law in point, relatively little legal literature has devel
oped in the field. However, although there are practically no tort cases

involving atomic energy per se, there are many cases concerning X-ray
machines and radium which would be pertinent in a tort action based
on negligent use of practically any radioactive material or device in cur

rent use. Essentially the same legal problems and considerations are pre-
4 Hutton, Radioisotopes�Uses, Hazards, Controls IS (U.S. Atomic Energy Commission,

Isotopes Extension 1956).
5 Ingraham, Terrill, and Moeller, Radiation Exposure in the United States, 68 Public

Health Reports 609 (1953).
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sented in industrial radiography using a 200 milligram radium source or

a 200 millicurie cobalt 60 source produced in a nuclear reactor. A co

balt 60 teletherapy source emitting high energy gamma rays involves
the same tort potential and legal considerations as a high-voltage X-ray
machine, and there is little practical difference legally between a static
eliminator using naturally occurring polonium 210 and one employing
reactor-produced polonium 210.
As many lawyers have found, tort actions involving radiation injury

are difficult because of the technical factors that must be taken into
account. In some instances evidence was accepted without question
by attorneys and the court upon the testimony of "expert" witnesses,
although more reliable authorities could have rebutted such testimony.
Procedural difficulties, such as the statute of limitations,6 frequently

prevent a radiation suit from being argued on the merits. Even where
such procedural obstacles are overcome by a plaintiff, even more diffi
cult problems will be encountered in establishing a cause of action.
From a defensive viewpoint some of these problems can be foreseen and

appropriate procedures instituted to avoid such difficulties bejore tortious
action takes place. Studious and careful compliance with applicable
radiation protection statutes and regulations, for example, may avoid a

plea of negligence per se based on injuries resulting from non-compliance
with lawful requirements. Careful maintenance of accurate and com

plete records of personnel exposure to radiation may prove to be a vital
consideration if opposing counsel has the advantage of an inference or

presumption. These problems will be more fully discussed in the pages
to follow.

II

The Nature of Radiation Injury
1. Acute Radiation Exposure Leading to Death or Serious Injury.
Extremely large doses of radiation will result in death within a rela

tively short period of time. The radiation syndrome in such instances

may be categorized as having neurological, gastrointestinal, or bone-
marrow effects. Neurological symptoms may predominate in the first

type if several thousand rem7 are received, and death may follow within
a few minutes or hours. One thousand rem may result in nausea, dehy
dration, vomiting, diarrhea, and other gastrointestinal symptoms, with

6 Hutton, Statute of Limitations and Radiation Injury, 23 Tenn. L. Rev. 278 (1954).
7 "Rem," the shorthand term for roentgen-equivalent-man, means that dose of ionizing

radiation which, when absorbed by man, produces a biological effect equivalent to absorp
tion by man of one roentgen of X or gamma radiation.
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death occurring a few days later. Dosages of 600 to 1,000 rem may cause

anemia, hemorrhage, and other related symptoms with death following
in one to eight weeks.
These acute radiation exposures are likely to result from some obvious

type of accident such as a laboratory explosion, inadvertent exposure to

a multi-curie radiation source, or other similar accidents. In such in
stances the causal relationship between incident and injury is likely to

be apparent and consequently this type of injury will not involve the
same difficulties of proof that will be presented in the case of small but
cumulative doses of radiation.

2. Low Level Radiation Doses Received Over a Long Period of Time.

Lymphoid tissue and bone marrow are most sensitive to radiation, with
the epithelial cells (testes, ovaries, skin, mucous membranes) next in the
order of sensitivity. Radiation injury may be very insidious if it results
from a low dosage received over a period of time. Anemia and leukemia

may develop over a period of years and never be connected with radia
tion exposure. Skin malignancies may develop as a result of beta-ray
burns, and bone cancers may result from ingestion or inhalation of bone-

seeking radioactive materials. Damaged tissues may heal only to break
down in later years.
The latent period between the initial tissue injury and the manifesta

tion of serious symptoms may be many years. Malignant tumors fol

lowing radiation therapy have shown a relatively long latent period of
twenty years or more. The latent period for cancer of the bone resulting
from ingesting luminous paint was more than fifteen years in some cases

although death occurred in other instances within three or four years
following substantive ingestion of such radioactive materials. Lung
cancers in the case of miners of radium-bearing ores have occurred on

an average of seventeen years after occupational exposure. The latent
period of skin cancer may be as long as fifty years, and cases of thyroid
cancer are reported as following X-ray treatment in seven to ten years.
Editor's Note: Among other diseases and conditions resulting from, accelerated

by, or associated with excessive radiation exposure may be listed:

Leukemia Anemia Bone Sarcoma
Skin Cancer Leukopenia Lowered resistance
Cataracts Inhibition of bone to disease
Radio-dermatitis growth Fibrosis
Burns and Scars Blepharitis Impairment of blood
Sterility Radionecrosis of bone clotting mechanism
Epilation
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III

Problems of Establishing a Cause of Action

1. General Problems.

A plaintiff, conventionally, must establish that defendant was negli
gent and that such negligence was the proximate cause of his injury.
Although outside the scope of this paper, it is to be noted that the doc
trine of "strict liability" may be applied in some cases of injury from
nuclear or radioactive materials.8 In such cases, of course, negligence
would not be a necessary issue. Although strict liability may be applied
in some instances of radiation injury, it is safe to conclude that proof
of negligence will be required in a great many instances, if not in a ma

jority of cases.

With this latter assumption in mind, a plaintiff in a tort action premised
on radiation injury has a two-fold evidentiary problem of establishing
(1) an injury attributable to ionizing radiation, (2) resulting from de
fendant's negligence. There must be more than a showing of negli
gence. To be "actionable negligence" the negligent act or omission
must be the proximate cause of the injury,9 and the fact that an injury
follows negligent acts will not in itself establish liability.10 Actionable

negligence may be based on commission or omission of an act, or both.11
There must be a duty owed to a person, and breach of that duty by
failure to exercise requisite care.12

2. Proving Radiation Injury.
A plaintiff's diseased condition or injury may be proved by competent

medical testimony and will involve the usual rules of evidence and proof
and expert testimony. A more difficult problem, once the fact of injury
is established, is to prove that such injury is due to ionizing radiation.

8 See Becker and Huard, Tort Liability and the Atomic Energy Industry, 44 Georgetown
LJ. 58 (1955); Mitchell, Some Administrative and Legal Problems Related to the Wide

spread Use of High-Level Radiation Sources, 13 Proceedings of the International Con
ference on the Peaceful Uses of Atomic Energy 28 (U.N. Pub. Sales No. 1956.IX.1) 1956.
See also statements of Stoddard M. Stevens, Hearings Before the Joint Committee on

Atomic Energy on Governmental Indemnity for Private Licensees and AEC Contractors
Against Reactor Hazards, 84th Cong., 2d Sess. at 300, 301 (1956) ; Stanley and Simmons,
Financial Protection for the Atomic Energy Industry, 45 Georgetown L.J. 587 (1957).

9 Donnelly v. Goforth, 284 S.W.2d 462 (Mo. 1955) ; Williams v. State, 308 N.Y. 548,
127 N.E.2d 545 (1955).

10 Spencer v. Beatty Safway Scaffold Co., 141 Cal. App. 2d 875, 297 P.2d 746 (1956)
" 65 C.J.S., Negligence � 2(f) (1950).
12 Stanley Co. v. Hercules Powder Co., 16 N.J. 295, 108 A.2d 616 (1954)
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Leukemia induced by excessive radiation exposure is no different than
leukemia which will occur in a small percentage of the population inde

pendent of significant radiation exposure. There is also a certain inci
dence of skin cancer which is to be expected as a result of exposure to

ultra-violet rays, chemicals, and other environmental causes, not neces

sarily associated with ionizing radiation. A lowered lymphocyte count

or abnormal blood picture may be due to ionizing radiation or to a num

ber of other causes�e.g., antibiotics or heavy metal poisoning.
As noted previously, acute radiation injury will not present the same

problems as radiation injury developing slowly over a substantial period
of time. If the period between the tortious action and appearance
of injurious effects thereof is fairly long, the usual problems will arise:
records may no longer be available and witnesses with knowledge of the
incident may have died, moved, or may no longer recall the precise
details of the incident�a fact which astute counsel for the opposition will
utilize in attacking such testimony.
If radioactive material with a long biological half-life, such as radium

or strontium 90, has been taken into the body, its continued presence
in the body may be established by appropriate clinical tests. Radon,
daughter product of radium, for example, is found in the breath of

persons having taken into the body substantial amounts of radium. The

presence of a number of radioactive materials may be demonstrated by
sensitive tests of urine and feces. The relationship between bone sarcoma

and significant quantities of radioactive materials such as radium, stron
tium 90, and polonium 210 lodged in the bone, is fairly evident. The

physical half-life, or biological half-life, of many radioactive materials,
however, is such that large quantities could have been ingested or inhaled
and excreted from the body over a period of time. It would be fruitless,
therefore, to attempt to demonstrate that such materials are in the body
several years later. As a rule of thumb, it is to be noted that after seven
half-lives (physical) of a radioactive material, less than one per cent
of the original quantity is remaining. Also, as a material is decaying
from the viewpoint of radioactivity, it is also being excreted from the
body at a rate dependent upon the particular radioisotope in question.
If external exposure to radiation is involved, as opposed to taking

radioactive materials into the body, other considerations are pertinent.
Radiation from a source outside the body leaves no evidence other than
the injury it inflicts or the effect upon personnel monitoring instruments
worn upon the body or in proximity thereto. The records or readings of
such instruments may prove invaluable to a defendant attempting to
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rebut a plaintiff's claim by showing that plaintiff was not exposed to in

jurious levels of radiation.
IV

Evidentiary Value of Film Badge and Other Personnel
Monitoring Records

1. Pocket Ionization Chambers and Dosimeters.

Various types of personnel monitoring instruments and devices are

worn on the person to record radiation exposure of personnel. Pocket
ionization chambers or dosimeters are particularly useful in this respect
when worn in conjunction with photographic film badges. If a self-

reading type of dosimeter is carried, radiation exposure can be checked
readily and if it appears that exposure is excessive, the film can be
processed and a determination made as to the total exposure received
during the period that the film badge was worn. Ionization chambers
or dosimeters alone present certain disadvantages. They may be dis

charged accidentally, and a question is immediately raised as to whether
such discharge was due to radiation or other cause. It is to be noted,
however, that the better current models are more reliable in this respect
than earlier models and are less likely to discharge from shock or leakage.
Another weakness of such devices is the fact that the range of sensi

tivity may be relatively limited, such as up to 200 milliroentgen. If the
device is totally discharged, it immediately becomes an unknown factor
as to whether the radiation dose was 200 mr., ten times this value, or even
higher. If worn in conjunction with film badges, however, this is not

a problem since the film badge can be developed to show the higher radia
tion dose. From a records viewpoint, film badges are more useful than
recorded dosimeter readings. Also, as a general rule, personnel meters
do not respond properly to beta radiation and may give erroneous read

ings unless specially calibrated. It may be difficult to place into evi
dence a record sheet of meter readings which cannot be verified or

checked at a later date.

2. Film Badge Records.

Photographic film, encased in a suitable badge or ring to protect it
from light, can serve as a good indicator of radiation exposure. // proper
care is exercised, film badge records can prove to be a defendant's most

persuasive evidence that a plaintiff was not exposed to injurious levels of
radiation. A defendant in such cases will have two problems�first,
placing such records into evidence and second, establishing their ac

curacy. Some companies, it appears, retain only the report of the film
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badge readings. The actual film will not be available for future purposes.
This is a serious mistake as objection will surely be made if an attempt
is made to introduce the report alone into evidence, for standing alone,
such report is hearsay and probably would be rejected by most courts.
The record is an expression of opinion relating darkening or density of
the film to radiation. It is to be noted, however, that a technical report
may be admitted into evidence in appropriate cases provided the author
thereof is available, subject to cross examination.13 Such reports have
even been admitted where the author was deceased.14 Medical X-rays are

admissible in evidence if a proper foundation is first laid and a parallel
may be drawn between film badges and medical X-ray films since both
will require interpretation.
If successfully introduced into evidence, a further problem may be

presented in establishing the evidentiary value of film badges. If beta

ray burns to the hands are involved, for example, film badges worn on

the hat or chest would be a poor indicium of the beta ray dose received by
the hands. If worn as a bracelet or in a ring device the film would have

greater evidentiary value for this type of injury.
The following questions are examples, and not an exhaustive list, of

questions which may be raised to impeach the value of film badges. A
person relying on film badges should be prepared to answer such ques
tions as these or subscribe to a film badge service which will furnish the
necessary answers if litigation should arise at a future date.

1. What was the sensitivity range of the film?
2. Was the film in question compared with a control which had been

exposed to a known amount of radiation?
3. Were the film and its control developed simultaneously in the same

developer?
4. What was the temperature of the developing solution?
5. What was the developing time?
6. Were the film and control exposed to different types of radiation

such as that from radium and also cobalt 60?
7. Were films read on a densitometer?
8. How was the densitometer zeroed?
9. What type of material was employed to filter out low-energy gamma

rays?
10. How was the film identified as being issued to plaintiff?
1 1 . Where were film badges supposed to be worn?

13 Baltimore & O.R.R. v. Zapf, 192 Md. 403, 64 A.2d 139 (1949).
14 Whipple v. Grandchamp, 261 Mass. 40, 158 N.E. 270 (1927).
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12. Were badges in fact worn in such positions?
13. Were the film and control exposed to equivalent types of radia

tion?
14. Is it possible that the badge was shielded from radiation which a

great part of the body was receiving (e.g., working behind barriers that
shielded only part of the body)?
If film badges are to serve as a useful record with legal value, it is
important that they be issued, worn, and developed under standardized
procedures and known circumstances. With the possible exception of the
larger users of radiation emitters, this will probably mean subscribing
to a reliable film badge service which will either retain the film in its
own files for future reference or return it to the customer for his retention.

3. Biological Monitoring of Personnel.
There are a number of tests which may prove of value in establishing

radiation effect or the presence of radioactivity in the body. Abnormal
lymphocytes may appear in the blood with very low radiation doses, A
reduction in the number of circulating lymphocytes may occur also with
somewhat higher doses. A rise in urinary amino acids has also been as

sociated with radiation exposure. Incorporation of iron in the hemo

globin may decrease. There may be substantial urinary excretion for

days or weeks following ingestion of some radioisotopes.15 Collection of
urine samples should be initiated immediately after a radiation incident
where intake of radiactivity may have occurred. A simple test is to

evaporate the sample and count the residue with a radiation detection
instrument. It is to be noted that the K 40 in the body may mask small

quantities of radioactivity which have been ingested or inhaled. If
radium has been taken into the body, radon may be detected in the
breath.

V

Effect of Violating Safety Statutes and Regulations

The question may arise in a tort action whether a safety statute, regu
lation, or ordinance has been violated and if the violation has led to

injury. A very important consideration to bear in mind, therefore, is
the fact that radiation emitters are subject to a great number of statutory
and regulatory controls at the federal, state, and local levels.16 Posses
sion and use of reactor produced radioisotopes, source material, and

15 See Cowan and Weiss, Analysis of Urine for Gross Radioactivity, Nucleonics Feb.
1952, p. 33.

16 Hutton, Public Control of Radiation Emitters, 69 Public Health Reports 1133 (1954).
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special nuclear material is subject to AEC licensing and radiation safety
regulations.17 The states of New York,18 California,19 Texas,20 and Penn

sylvania21 have promulgated comprehensive radiation safety regula
tions. Other states have some laws or regulations applying generally to

radiation emitters or to specific types of emitters such as fluoroscopic
shoe-fitting machines22 and some municipalities (e.g., Los Angeles) also
have codes applying to some aspects of radioactive materials and radia
tion generating machines.
A common rule found in many jurisdictions is that violation of a

statute, regulation, or ordinance which is designed to safeguard life and

limb, is negligence per se. The rule is well stated in Ham v. Greensboro
Ice and Fuel Co.:23
All of the decisions of this State . . . concur in the view that the violation of an

ordinance or of a statute designed for the protection of life and limb is negligence
per se. Notwithstanding, the same decisions do not permit recovery for the mere

violation of the statute, unless there was a causal relation between the violation and
the injury.

In such cases, of course, it is important to ascertain the purpose of the

particular law or regulation and the class of persons whom it is designed
to protect. A safety statute designed to protect industrial workers would
not be pertinent in a tort action where the plaintiff is a trespasser or
business invitee.24

Although many courts speak of "negligence per se" in connection with
violation of safety laws and regulations, the legal effect and meaning of
this term may vary considerably. In some instances it is intended to

17 See Standards for Protection against Radiation, 22 Fed. Reg. 3389 (19S7), adding to

10 C.F.R. (Supp. 19S7) ; see also licensing regulations of the AEC, 10 C.F.R. �� 30, 40,
SO, SS, 70 (Supp. 19S7).

18 N.Y. Sanitary Code, c. 16, �� 1-19, N.Y. State Dept. of Health (19SS). See also N.Y.
Industrial Code, Rule 38, N.Y. State Dept. of Labor (19SS).

19 Cal. Administrative Code, tit. 8, group 6, art. S3-S4, General Industry Safety Orders,
Division of Industrial Safety.

20 Regulations on Radiation Exposure, State Board of Health, Dept. of Health (Tex.
19S6).
21 Regulation 433, Pa. State Dept. of Health, Bureau of Environmental Health (19S6).
22 See Mass. Gen. Stat. c. Ill, � Sc (19S6).
23 204 N.C. 614, 169 S.E. 180 (1933) ; see Fuller v. Baxter, 284 S.W.2d 66 (K.C., Mo.,

Ct. App. 19SS) ; see also Austin v. Buettner, 124 A.2d 793, 798 (Md. Ct. App. 19S6) .

24 Sanders v. Hisaw, 94 So. 2d 486, 488 (La. Ct. App. 1957) which states:
This distinction as to the statutory purpose is important since the violation of a
statute or ordinance does not constitute actionable negligence unless the statute is de
signed to control the situation at the time of the accident and to protect the class of
person who seeks to invoke its protection.
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mean only evidence of negligence, but not conclusive evidence. In
other instances, the label of "negligence per se" may be intended as

conclusive evidence of negligence.25 The majority rule holds that a

plaintiff who has violated a statute cannot recover if the violation there
of was a proximate cause of or contributed as a proximate cause

to his injury.26 It is to be noted, of course, that contributory negligence
is not a valid defense to statutory liability in some states although it
will be taken into account in assessing damages 27 The party seeking
the benefit of such violation must show that the statute was for his
benefit or for the benefit of a class of which he is a member.
The leading modern case of Koenig v. Patrick Constr. Corp?* is typi

cal of the minority rule which appears to have gained considerable sup
port within the past few years. In this case a window cleaner fell when
the ladder on which he was standing slipped. It was alleged that the
employer failed to furnish a ladder with safety shoes, thereby violating
a pertinent labor law statute. The court stated:

Firmly established is the principle of law that a plaintiff's carelessness is no bar to
his recovery under a statute which imposes liability "regardless of negligence" ....
Obviously, not every statute which commands or prohibits particular conduct is
within this principle. Only when the statute is designed to protect a definite class
of persons from a hazard of definable orbit, which they 'themselves are incapable of

avoiding, is it deemed to create a statutory cause of action and to impose a liability
unrelated to questions of negligence. This rule is based upon the view that, not being
dependent upon proof of specific acts of negligence on defendant's part, the cause of
action may not be defeated by proof of plaintiff's want of care.29

Where the negligence of both parties has contributed to the accident,
some states have allowed apportionment of damages in proportion to

the "degree" of negligence of each party under the comparative negli
gence theory.30

25 Kremer v. Fortin, 119 Vt. 1, 5, 117 A.2d 24S, 248 (19SS) :

The statute in question is a safety statute. We have held several times that the breach
of such a statute makes a prima facie case of negligence and gives rise to a rebuttable
presumption of the lack of ordinary care on the part of the delinquent .... There
may be, however, circumstances under which the breach of a statutory duty will be
determinative of the existence of negligence.
26 65 C.J.S., Negligence � 127 (1950). See also Mula v. Meyer, 132 Cal. App. 2d 279,

282 P.2d 107 (1955) ; Tedla v. Elman, 280 N.Y. 134, 19 N.E.2d 987 (1939).
27 See Koenig v. Patrick Constr. Corp., 298 N.Y. 313, 83 N.E.2d 133 (1948) ; Osborne

v. Salvation Army, 107 F.2d 929 (2d Cir. 1939).
28 298 N.Y. 313, 83 N.E.2d 133 (1948).
29 Id. at 317, 83 N.E.2d at 134.
30 For a listing of states and various comparative negligence statutes see Prosser Torts

296-99 (1955).



1957] Radiation Injury 63

Much of the law in point has developed around motor vehicle suits
and related violation of motor vehicle safety statutes and regulations
which, for the most part, are established for the protection of both parties
who may be involved in an automobile accident. Since one driver is as

likely to be injured as the other, the courts have tended to treat plain
tiff's violations of speed and traffic laws as seriously as those of de
fendant.31
This situation does not prevail, generally, in most statutory and regu

latory areas designed to protect the public health or the health and

safety of workers. Although a workman may be negligent in many cases,
this negligence may prove more hazardous to himself than to anybody
else. The employer's failure to furnish adequate safety devices and

equipment, however, can prove dangerous to the safety and welfare of
his employees, without endangering himself significantly.
Regardless of the total effect, whether violation of a safety statute

or regulation is merely evidence of negligence or tantamount to absolute

liability or to absolute proof of negligence disposing of that issue, it is
important that the party bound thereby comply with such legal require
ments very carefully. In view of the rapidly increasing regulatory con

trols with respect to ionizing radiation, this is one consideration which
counsel cannot afford to overlook.

VI

Presumptions and Inferences

As noted above, a plaintiff in a radiation injury suit may find it diffi
cult, if not almost impossible in some cases, to establish ionizing radia
tion as the cause of his injury. To prove further that defendant was

negligent and that such negligence was the causative factor leading to
the injury will be equally difficult. Undoubtedly, a plaintiff in such ac

tions will avail himself of such presumptions and inferences as the par
ticular set of facts and the court will permit.
Presumptions and inferences constitute one of the most confused areas

of modern law.32 Both the courts and legal authorities are in conflict
as to what constitutes a presumption or inference and the legal effect
thereof. The difficulty stems primarily from a failure of the writers
and the courts to use these terms with exactitude. There are many types
of presumptions which have varying legal effect. A particular presump-

31 Anderson v. Langenfeld, 72 S.D. 438, 36 N.W.2d 388 (1949).
32 See Note, A General Discussion of the Theory of Presumptions, 45 Georgetown LJ.

410, 412-29 (19S7i
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tion may be either conclusive and irrefutable, or mandatory and rebut

table, or merely permissive. It is important, therefore, in studying the
case law of a particular jurisdiction to keep in mind that the terms pre
sumption and inference are often used interchangeably, and in any par
ticular case the court may not be saying precisely what it appears to be
saying. Any particular statement regarding presumptions or inferences
must be studied in context, in the light of the specific facts of the case.

VII

Res Ipsa Loquitur
1. General Considerations.

Practically all courts are in agreement with the basic rule that negli
gence will never be presumed.33 The doctrine of res ipsa loquitur,
however, is an exception to this rule although some courts have rejected
the label while adopting the principle of res ipsa loquitur under some

other guise.34 This principle, first enunciated in the historic case of

Byrne v. Boadle,35 is stated best in Scott v. London & St. Katherine
Docks Co.36 This doctrine has been used to great advantage in cases

where affirmative evidence of defendant's negligence is not available to

plaintiff.
Res ipsa loquitur, literally "the thing speaks for itself," is a rule of

evidence and not of pleading.37 It is not a rule of substantive law.38
The doctrine cannot be invoked in aid of a plaintiff upon a mere showing
that an accident has occurred resulting in injury. The doctrine is actually
a form of circumstantial evidence which, in the light of common ex

perience, points to negligence.
The requirement of exclusive control in the defendant has given many

courts a great deal of difficulty, and the requirement has received literal
or liberal construction depending upon the disposition of a particular

33 65 C.J.S., Negligence � 204 (1950).
34 Macres v. Coca-Cola Bottling Co., 290 Mich. 567, 287 N.W. 922 (1939) ; Merchant v.

Columbia Coca-Cola Bottling Co., 214 S.C. 206, 51 S.E.2d 749 (1949).
35 2 H. & C. 722, 159 Eng. Rep. 299 (1863).
36 3 H. & C. 596, 601, 159 Eng. Rep. 665, 667 (Ex. 1865). There must be reasonable

evidence of negligence:
But where the thing is shewn to be under the management of the defendant or his

servants, and the accident is such as in the ordinary course of things does not happen
if those who have the management use proper care, it affords reasonable evidence, in
the absence of explanation by the defendants, that the accident arose from want of care.
37 Travelers Ins. Co. v. Hulme, 168 Kan. 483, 213 P.2d 645 (1950) ; Pierce v. Schroeder,

171 Kan. 259, 232 P.2d 460 (1951).
38 Keystone-Fleming Transp. v. City of Tahoka, 277 S.W.2d 202 (Tex. Civ. App. 1954).
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court. Mere ownership of the instrumentality does not necessarily con

stitute exclusive control thereof.39 The right of control is the logical
criterion to follow rather than literal, actual, physical possession. As
Professor Prosser so ably points out,40 all that is really necessary is to

show that defendant had exclusive control of the factors which appear
to have caused the accident;41 the person who supplies a chattel may
have adequate control of the chattel's condition even though he has

given up possession. Some courts will permit a plaintiff to invoke the
doctrine even though there is divided control, provided the plaintiff
establishes that he is free from fault.42 In other instances the doctrine
will be applied although the defendant has relinquished control of the

instrumentality, provided it is shown that plaintiff or third parties did
not tamper with the item or otherwise change its condition from the time
defendant gave up possession 43 An increasing number of courts are

following the view that exclusive control is satisfied if defendant had
the right of control or retained authority to authorize use of the instru

mentality.44
Whether a particular accident is such that it ordinarily does not

happen when due care is exercised, will depend upon the specific set
of facts. Similarly, contributory negligence will depend upon circum
stances surrounding a particular incident.

2. Res Ipsa Loquitur and Radiation Injuries.
Most of the radiation injury cases involving the principle of res ipsa

loquitur have been suits based upon injuries resulting from medical uses
of X-rays. But the courts have been exceedingly reluctant to apply res

ipsa loquitur to the practice of medicine 45 It is interesting to note the
number of medical X-ray cases which have applied the doctrine,46 and
it is doubtful, in some cases, that a plaintiff could have prevailed with
out the assistance of the doctrine.
The majority of courts continue to hold that res ipsa loquitur is inap

plicable in a malpractice action. "We have said that the practice of

39 Mitchell v. Scharf, 179 Pa. Super. 220, 115 A.2d 774 (1955).
40 Prosser, Torts 206 (1955).
41 See Jesionowski v. Boston & Me. R.R., 329 U.S. 452 (1947) ; Capital Transit Co. v.

Jackson, 80 U.S. App. D.C. 162, 149 F.2d 839, cert, denied, 326 U.S. 762 (1945).
42 Schroeder v. City and County Sav. Bank, 293 N.Y. 370, 57 N.E.2d 57 (1944).
43 Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 548, ISO P.2d 436, 439 (1944).
44 Prosser, Torts 205-06 (1955).
45 See 70 C.J.S., Psysicians and Surgeons � 62(a) (1951).
46 See Annot., 41 A.L.R.2d 329, 355-67 (1955).
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medicine, surgery, and the use of an X-ray therapeutically, are inexact

sciences, and therefore res ipsa loquitur as a rule of evidence does not

apply."47
There is a definite trend, however, to apply the doctrine of res ipsa

loquitur, or its equivalent, in malpractice actions where some degree of

negligence is fairly evident. A surprising number of actions are based on

foreign objects such as clamps, surgical scissors, rubber gloves, etc.

being left in wounds or body cavities by surgeons. The mere fact that
such objects were left in an incision is considered sufficient to call for
the application of res ipsa loquitur or to establish a prima facie case of

negligence.48 But the courts are reluctant to permit a plaintiff the benefit
of res ipsa loquitur in cases involving therapeutic X-ray or radium ap
plications.49 In the treatment of malignancies, for example, correct dos

age may vary widely, and in the process of destroying malignant cells, it
is to be expected that some healthy tissue will also be damaged. This
argument does not hold, however, for the treatment of barbers itch, acne,
warts, and moles, since severe burns should not be expected in these
cases. Some radiation injuries have been so severe, however, that juris
dictions not normally following res ipsa loquitur have been compelled in

good conscience to make exceptions to the general rule.50 Thus, although
for normal medical cases res ipsa loquitur will not apply, the door is left

open for its invocation in the case of unusual injuries. Diagnostic X-rays
fall more clearly within the requirements for application of the doctrine.
A chest X-ray, normally, should not be expected to result in radiation

injury. Similarly, an X-ray machine in good working order should not

shock a patient or bystander. Thus, if the jurisdiction recognizes res ipsa
loquitur at all, it is likely to be applied in such types of injuries flowing
from diagnostic X-rays.51
The case of Thomas v. Lobrano52 may prove to be a leading case in

applying an even more rigid result than is normally associated with the
conventional res ipsa loquitur theory. This case involved a cause of
action arising ex delicto, based upon charges of negligence and lack of
due care in professional treatment by defendant physician. It was alleged
that X-ray injury followed the treatment of boils in both armpits.

4T Adams v. Heffington, 216 Ark. 534, 226 S.W.2d 352 (1950) ; accord, Bettigole v.

Diener, 124 A.2d 265 (Md. Ct. App. 1956).
*8 See Carruthers v. Phillips, 169 Ore. 636, 131 P.2d 193 (1942).
*� See Kuehnemann v. Boyd, 193 Wis. 588, 214 N.W. 326 (1927) ; see also Annot., 41

A.L.R.2d 329, 355-67 (1955).
50 See Gray v. McLaughlin, 207 Ark. 191, 179 S.W.2d 686 (1944).
51 See Annot., 41 A.L.R.2d 329, 363-64 (1955).
52 76 So. 2d 599 (La. Ct. App. 1954).
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Chronic radiodermatitis developed requiring excision of skin from the
affected areas and skin grafts. The court held:

The rule [of ordinary care] makes it incumbent on the physician, surgeon or den

tist who becomes defendant in a malpractice case to show that he is possessed of the
required skill and competence indicated and that in applying that skill to the given
case he used reasonable care and diligence along with his best judgment. The rule

therefore may be said to bear some relation to the doctrine of res ipsa loquitur which
places the burden on a defendant having control of the dangerous instrumentality
which caused an accident to show his freedom from negligence in a case where such
accident would not ordinarily have occurred had proper care and use been made of
the instrumentality. As stated by the Court of Appeal in its opinion in this case, how

ever, that does not mean that the defendant must show just what was the cause of
the occurrence. [Emphasis supplied.]
It is obvious from the above emphasized portion of the court's pronouncement that

the burden in the instant case is upon the defendant physician to affirmatively estab
lish his use of reasonable care and diligence, together with his best judgment, in his
treatment of the plaintiff .... It follows as a corollary that the defendant is also
under the burden of negativing the many specific charges of negligence or want of

proper care.53

It is to be noted in passing that one of the charges of negligence was that

complete and accurate records of administration and dosage to plaintiff
had not been maintained. Undoubtedly the above case will be criticized
as placing the burden of proof on the defendant to prove that he was not

negligent.
Some jurisdictions have adopted res ipsa loquitur under the label of

"exclusive control." In Mitchell v. Scharf,54 a kitchen cabinet came loose
and fell upon a domestic worker. The court stated the rule as follows :

It is, of course, the rule in negligence cases that the plaintiff must establish a prima
facie case of negligence and causation. The doctrine of exclusive control is an

exception to this principle, and its effect is to shift to the defendant the burden of
disproving negligence by a satisfactory explanation. In essence it goes contrary to
the settled rule that the mere happening of an accident raises no presumption of
negligence. Its application, therefore, should be watched carefully by our courts. . . .

Exclusive control means something more than that the object be owned by the
defendant. The cabinet here was not within defendant's exclusive control.55

Michigan and South Carolina do not follow res ipsa loquitur by name

but achieve practically the same result under similar sets of facts by pro
viding that negligence may be established by "circumstantial evidence."56

53 Id. at 60S, quoting Meyer v. St. Paul-Mercury Indemnity Co., 225 La. 618, 634, 73
So. 2d 781, 786 (1954).

54 179 Pa. Super. 220, 115 A.2d 774 (195S).
55 Id. at 22S, 115 A.2d at 776. (Emphasis added.)
56 Macres v. Coca-Cola Bottling Co., 290 Mich. 567, 287 N.W. 922 (1939) ; Merchant

v. Columbia Coca-Cola Bottling Co., 214 S.C. 206, 51 S.E.2d 749 (1949).
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3. Pleading Specific Acts of Negligence.
A plaintiff who relies on res ipsa loquitur may have some knowledge

as to the probable cause of the accident although this alone is insufficient
to make out his case. In addition to a general allegation of negligence
and reliance on res ipsa loquitur, he may also aver specific acts of negli
gence. There is considerable conflict of authority as to the effect of such
pleadings. Some courts will permit invocation of the doctrine despite the
inclusion of specific charges of negligence in the pleadings.57 Other
jurisdictions will also permit res ipsa loquitur provided there is a general
charge of negligence in addition to the specific charges.58 In other states
the doctrine is not available to a plaintiff who alleges specific acts of

negligence.59 Perhaps the better rule would be to allow the plaintiff to
plead and prove such specific acts of negligence as his limited knowledge
may permit and that he should not lose the benefit of res ipsa loquitur
merely because he attempts to shed some light on the cause of his in

jury.60 Further, some courts hold that introduction of some circumstan
tial evidence suggesting a definite cause of the accident will not defeat
the inference of negligence.61 In any event, extreme care must be ex

ercised in pleading and offering evidence in support of specific charges
of negligence.

4. Evidentiary Effect of Res Ipsa Loquitur.
The great weight of authority holds that the typical res ipsa loquitur

case merely raises an inference of negligence which the court may accept
or reject.62 Availability of the doctrine does not compel a finding for

plaintiff.63 It may shift the duty of coming forward with evidence to

rebut, but it does not shift the ultimate burden of persuasion.64 Res ipsa
57 Jesionowski v. Boston & Me. R.R., 329 U.S. 4S2 (1947) ; Capital Transit v. Jack

son, 80 U.S. App. D.C. 162, 149, F.2d 839, cert, denied, 326 U.S. 762 (194S) ; Briganti v.
Connecticut Co., 119 Conn. 316, 175 Atl. 679 (1934).

58 See Kleinman v. Banner Laundry Co., 150 Minn. 515, 186 N.W. 123 (1921).
59 See Kaltenbach v. Cleveland Columbus Cincinnati Highway, Inc., 82 Ohio App. 10,

80 N.E.2d 640 (1948).
eo See Prosser, Torts 215 (1955).
61 See Towers v. Massey-Harris Co., 302 P.2d 77 (Cal. Dist. Ct. App., 3d Div. 1956);

Sherman v. Hartman, 137 Cal. App. 2d 589, 290 P.2d 894 (1955).
62 See Prosser, The Procedural Effect of Res Ipsa Loquitor, 20 Minn. L. Rev. 241, 245-

47 (1936) ; Note, Res Ipsa Loquitur in the District of Columbia, 45 Georgetown L.J. 475,
478-80 (1957).

63 Sweeney v. Erving, 228 U.S. 233 (1913).
64 See, e.g., Union Pac. R.R. v. De Vaney, 162 F.2d 24 (9th Cir. 1947) ; see also 9

Wigmore, Evidence � 2489 (3d ed. 1940).
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loquitur furnishes circumstantial evidence of negligence where direct evi
dence may not be available.65 The doctrine calls for explanation by de
fendant but does not compel it. As noted in Wilson v. Spencer66 how

ever, "If a plaintiff's case comes within the principle he is enabled to

escape the possibility of having the court direct a verdict against him."
The cause of radiation injury may be obscure. The facts which may

explain the accident or incident and indicate whether due care has been
observed may be solely in the possession of defendant. A plaintiff may
have little or no knowledge of the daily readings of the dosimeter he wore

while in defendant's employ several years previously, whether defendant
monitored the air of workrooms routinely, or whether working areas were

contaminated with radioactivity. A workman may be aware of a ruptured
boiler but completely unaware that a small radioactive source inside a

measuring device is leaking exceedingly small but dangerous quantities
of radioactive material. The medical patient does not possess the facts,
nor an understanding of the facts, which would indicate that he is receiv
ing an excessive dose of radiation, or that a proper filter is not in place.
Therefore, since the facts may be obscure in radiation injury suits, the

doctrine of res ipsa loquitur is likely to be an important factor. The
doctrine precludes a directed verdict for defendant at the close of plain
tiff's case and, in most instances, the case will go to the jury.67 This fre
quently is the deciding factor as to whether plaintiff or defendant will
prevail. A defendant will be placed in a position of offering affirmative
evidence to establish due care on his part or possibly losing the suit.
Thus, the importance of maintaining accurate and complete records of all
activities involving ionizing radiation cannot be overemphasized,

VIII
Conclusion

The opinion has frequently been expressed that atomic energy has
added little or nothing to the lawyer's problems, that any conceivable
case which might arise can be handled adequately within our present
legal framework. Within certain limitations this view is correct. Our
courts have handled a substantial number of radiation injury cases. The
radium poisoning cases were handled and disposed of within recognized
concepts of law and equity. The courts in several instances, however,
have recognized the inadequacy of a proper remedy for latent or long

65 See note 63 supra.
66 127 A.2d 840, 841 (D.C. Munic. Ct. App. 19S6).
67 See Prosser, Torts 211-12 (19SS).
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delayed radiation injury. The chancellor in La Porte v. United States
Radium Corp. noted:
The defendant could not have been under a duty to disclose a hazard, which, so far
as it or the world knew, did not exist. . . . The responsibility in this case can only be
laid to the tremendous progress made in science in the last four decades, for radium
was unknown prior to 1898. The development of the law to meet such contingencies
must of necessity lag behind their discovery. Only forward looking, intelligent legis
lation can protect future situations such as the one here presented.68

A large percentage of X-ray and radium cases have been lost as a

result of procedural bars or evidentiary difficulties.*9 It is not the basic
principles of law, however, that will present serious problems. The
technical considerations, frequently misunderstood by some technical
"experts," will tend to confuse the courts and possibly obscure the basic
issues. Although the term "roentgen" appears in the dictionary and the
standard definition has frequently been quoted, it is doubtful that many
qualified experts concerned with ionizing radiation can explain the true

meaning of a roentgen and be consistent with such explanation under
cross examination.70
Proof is always difficult when a highly technical subject is involved. It

is even more difficult when many areas of the technical field are contro

versial or additional knowledge is being accumulated rapidly. It is in

teresting in this connection to observe that seminars and studies in legal
problems in atomic energy have produced many more questions than
answers.71 It is submitted that this may be attributed primarily to the

inadequate background of most participants in the technical aspects of
atomic energy. An indispensable prerequisite to development of a logi
cal answer is a clear understanding of the problem.

�s 13 F. Supp. 263, 275, 277 (DN.J. 1935).
69 See, e.g., Graham v. Updegraph, 144 Kan. 45, 58 P.2d 475 (1936) involving therapeutic

use of radium.
70 See U.S. Natl Bureau of Standards, Handbook 51, Radiological Monitoring Methods

and Instruments 3-4 (1952), quoting the standard adopted by the Fifth International
Congress of Radiology at Chicago in 1937:

The International Unit of quantity or dose of X-rays or gamma rays shall be called the
roentgen and shall be designated by the symbol r. The roentgen shall be the quantity of
X- or gamma-radiation such that the associated corpuscular emission per O.O01293 g of
air produces, in air, ions carrying 1 esu of quantity of electricity of either sign.

See also U.S. Natl Bureau of Standards, Handbook 62, Report of the International Com
mission on Radiological Units and Measurements 2 (1956).

71 See University of Michigan Law School, Workshops on Legal Problems of Atomic
Energy (Summer Institute 1956) ; Stason, Estep, and Pierce, State Regulation of Atomic
Energy (University of Michigan Law School 1956).



1957] Radiation Injury 71

Only a few of our law colleges currently offer substantive courses in
the law of atomic energy designed to give the law student or practitioner
a basic understanding of the technical aspects of the industry. A number
of states have directed a legislative committee to study the tort problems
associated with atomic energy and a number of bar associations have

appointed committees to study the legal problems related to atomic

energy.72 This should be a fruitful study. It is fairly evident that atomic
energy will pose many problems for the profession when significant litiga
tion in the field develops. For the most part these problems will merely
be blown-up versions of old problems presented by X-rays and radium
for the past half-century. The difficulties may be so grossly magnified,
however, as to constitute essentially new problems. The major problem,
basic to winning or losing an action, will be evidentiary in nature.

" See, e.g., 4 Fed. Bar News 67-68 (19S7) ; 22 Journal of the D.C. Bar Ass'n 550 (19SS) ;
5 The Record of the Ass'n of the Bar of the City of New York 273 (19S0).
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NOTES

A SURVEY OF PROCEDURAL PRESUMPTIONS IN

THE DISTRICT OF COLUMBIA
PART II*

PRESUMPTIONS AND THE BURDEN OF PROOF IN WILL

CONTESTS IN THE DISTRICT OF COLUMBIA

I

Introduction

The purpose of this Note is to analyze presumptions in the District of
Columbia in four major areas of litigation resulting from caveats chal

lenging the validity of wills; these areas concern the execution of the

instrument, the testator's mental capacity, undue influence, and revoca

tion. The various presumptions will be discussed in relation to their
creation and effect in litigation and, in addition, in their conformity to

or divergence from the generally recognized doctrines on the effect of
a presumption.1
The reader will observe that the number of District of Columbia

cases involving each presumption leaves something to be desired. Thus,
where pertinent for clarification, amplification, or contrast, cases from
other jurisdictions will be referred to, especially those of Maryland be
cause of that state's continuing influence on the development of District
common law and statutory interpretation.2
* Part I of this Survey can be found in 45 Georgetown LJ. 410 (1957), containing

the following Notes: A General Discussion of the Theory of Presumptions, at 412; Motor
Vehicle Presumptions Imputing Tort Liability in the District of Columbia, at 429; Res

Ipsa Loquitur in the District of Columbia, at 475.
1 Implicit in an analysis of these presumptions is an initial determination as to

whether the use of the term ''presumption'' in any given case means the recognition of
a true presumption or merely a logical inference emanating from certain facts.

2 The persuasiveness of Maryland decisions has been frequently noted in decisions of
the District of Columbia courts:

Although Maryland statutes and Maryland decisions of later date than 1801 do not
constitute the law of the District of Columbia, nevertheless, this court had, customarily,
looked to later decisions of the Court of Appeals of Maryland for assistance, not merely
in interpreting the law which was inherited from that State, but also in interpreting
later statutes of the District which are the same or closely similar to those of Maryland.

Watkins v. Rives, 75 U.S. App. D.C. 109, 111, 125 F.2d 33, 35 (1941). Accord, Hawley
v. Hawley, 72 App. D.C. 376, 380, 114 F.2d 745, 749 (1940) ; Clawans v. Sheetz, 67 App.
D.C. 366, 369, 92 F.2d 517, 519-20 (1937) ; see Pascucci v. Alsop, 79 U.S. App. D.C. 354,
147 F.2d 880 (1945).
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Much of the analysis of these presumptions has a decidedly theoretical
flavor which the practitioner at first glance might consider unnecessary.
It is our firm conviction, however, that the confusion which does exist
in connection with wills presumptions stems from a general frustration
with the underlying theoretical basis of the mechanics of each presump
tion and, further, from the conflicts and inconsistencies in the applica
tion of these general theories. Therefore, considerable discussion will
be devoted to relating the cases to the various general principles concern

ing presumptions, with particular stress on the ultimate burden of

persuasion.
II

Execution

The statute3 and, in addition, the case law of the District of Columbia
establish certain requirements for the execution of a will. For the in
strument to be valid, the testator must sign it prior to the subscription
by the witnesses unless all three sign as part of the same transaction,4
but there is no requirement that the testator sign in their presence.5 The
witnesses must sign in the presence of the testator6 and at his request.7

3 All wills and testaments shall be in writing and signed by the testator, or by some

other person in his presence and by his express directions, and shall be attested and
subscribed in the presence of the said testator by at least two credible witnesses, or else
they shall be utterly void ....

D.C. Code Ann. � 19-103 (1951).
4 If the instrument is executed in the presence of the witnesses, it is immaterial in

what order they sign so long as all three sign in each other's presence at substantially
the same time. Clark v. Turner, 87 U.S. App. D.C. 54, 183 F.2d 141 (1950); Billings
v. Woody, 83 U.S. App. D.C. 219, 167 F.2d 756, cert, denied, 335 U.S. 822 (1948).

5 Keely v. Moore, 196 U.S. 38 (1904).
6 See note 3 supra. This requirement is subject to the conscious presence or close

proximity rule. Bullock v. Morehouse, 57 App. D.C. 231, 234, 19 F.2d 705, 705-08 (1927).
The witnesses need not sign in the presence of each other. Notes v. Doyle, 32 App. D.C.
413, 416 (1909).

7 Notes v. Doyle, supra note 6, at 419-20. But an express request is not necessary.
In re Will of Shelley, 34 Wash. L. Rep. 801, 802 (Sup. Ct. D.C. 1906). It may be im

plied from what the testator says or does, and a signing by the witnesses with testator's
consent or with his knowledge and approval may be considered to be with his implied
request. Atkinson, Wills � 67 (2d ed. 1953) (hereinafter cited as Atkinson). See 1 Page,
Wills �� 363, 365 (lifetime ed. 1941) (hereinafter cited as Page), to the same effect but
with the qualification that the passive acquiescence of the testator will not constitute
a request. But see Note, Need the Testator Request the Witnesses To Attest His Will?,
32 Georgetown L.J. 284 (1944), wherein it is argued that no request, express or implied,
is necessary in the absence of a statutory requirement. Testator need only acknowledge
his signature or the will, and "he need only be conscious of their signing and be able, if
he so desires, to object thereto." Id. at 291.



1957] Notes 75

Publication is not required,8 although if the testator does not sign in
the presence of the witnesses he must acknowledge to them that it is his
instrument or that he has executed it.9 The proponent of the will ("pro
ponent" will hereinafter be used in this context, as distinguished from

proponent of a presumption) has the burden of establishing these formal

elements,10 and in doing so he can utilize certain presumptions which are,
at least in part, the expression of an underlying policy in favor of the

validity of testamentary instruments and against the frequently un

founded caveats challenging them for want of formal execution.11

1.

The Presumption of Due Execution

A. Creating the Presumption. In Peters v. Peters,12 a will executed
sixteen years prior to the testator's death, containing a complete attesta

tion clause, was presented for probate. A caveat was filed alleging that
the will had not been executed in due form. Both subscribing witnesses

testified, one of whom stated that all the necessary requirements had
been met. But the other witness recited that she did not sign the instru-

8 It is not necessary for the testator to declare to the witnesses that it is his will;
they need have no knowledge as to the nature of the instrument. Notes v. Doyle, 32

App. D.C. 413 (1909); In re Will of Porter, 20 D.C. (9 Mackey) 493 (1892), rev'd
on other grounds sub nom. Campbell v. Porter, 162 U.S. 478 (1896).

9 Bullock v. Morehouse, 57 App. D.C. 231, 19 F.2d 75 (1927) (semble), and cases

cited note 8 supra. See 1 Page �� 346, 349-50.
It should be noted that although an acknowledgment is an element of a due attesta

tion when the testator does not sign in the presence of the witnesses, proof of the

acknowledgment does not satisfy the requirements of proof on the issue of when
testator signed. See Atkinson � 71. In Bullock v. Morehouse, supra, the testimony of
the witnesses indicated that there had been a proper acknowledgment by the testatrix;
but this evidence did not affect the distinct issue as to whether her signature was in fact
on the will prior to the attestation. See 57 App. D.C. at 234-35, 19 F.2d at 708-09.

10 Patten v. Pinkney, 60 App. D.C. 224, 50 F.2d 989 (1931). Even if the caveat ad
mits the proper execution of the will, the court must nevertheless require proof. National
Safe Deposit, Sav. & Trust Co. v. Heiberger, 19 App. D.C. 506 (1902).

11 "It is a well-known policy of the courts to uphold wills and not destroy them."
Appeal of Sleeper, 129 Me. 194, 205, 151 Atl. 150, 156 (1930). The Supreme Court of
the District of Columbia, in In re Will of Porter, 20 D.C. (9 Mackey) 493, 503 (1892),
rev'd on other grounds sub nom. Campbell v. Porter, 162 U.S. 478 (1896), quoted a

statement by Lord Mansfield "that Judges should lean against objections to the for
mality'' so as not to "spread a snare, in which many honest wills must unavoidably be
entangled." Windham v. Chetwynd, 1 Burr. 414, 421, 97 Eng. Rep. 377, 381 (K.B.
1757). See note 75 infra.

12 64 App. D.C. 331, 78 F.2d 215 (1935).
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ment in the presence of the testator; that he did not acknowledge it;13
that she signed at the request of the testator's wife and the other sub

scribing witness; and, after stating that she had no knowledge as to

whether the testator's signature was on the paper when she signed, she
stated that there was no signature on it other than her own and that
of the other witness.14 Under this conflicting evidence the trial court
instructed the jury that the signed attestation clause gave rise to a

"presumption that the statements in the clause were true," but that the
presumption was rebuttable. The jury found in favor of the will. The
court of appeals, in affirming the judgment for proponent, stated:
In circumstances like these [including the fact that the will had been executed over

sixteen years prior to testator's death], we have no reason to doubt that it was

proper to instruct the jury that the attestation clause reciting compliance with all
the formalities required by the statute, admittedly signed by an intelligent witness,
should be held to be prima facie evidence of the execution of the will. . . . [A] will
properly executed, containing admittedly genuine signatures both of testator and
witnesses, will be presumed to have been lawfully executed . . . ,15

The time factor was not a basic fact of the presumption, although it

probably had some influence on the weight given by the jury to the

testimony of the subscribing witnesses; the principal basic facts are the
existence of an attestation clause containing all the necessary elements
of a valid execution and the genuineness of the three signatures. The

phrase "a will properly executed" in the last sentence quoted should be

interpreted to mean "a will that is on its face properly executed"�i.e.,
an apparently valid will16�for a literal interpretation would result in
the logical fallacy of postulating the conclusion.

Thus, the Peters case is authority for the rule that a presumption of
due execution will arise when proponent presents (1) a will valid on its

13 The witness also testified that the testator did not declare the instrument to be his
will. (See note 8 supra). Although there was no evidence of an acknowledgment, the

court held that the fact that the witness knew that the instrument was testator's will
was sufficient.

14 The court stated that the only issue was whether testator was present when
the witnesses signed, but it would seem from the facts of the case that there was also
a conflict as to request and acknowledgment, and whether the testator signed prior to the
witnesses.

15 64 App. D.C. at 335, 78 F.2d at 219. The deleted parts of the quotation refer to

the effect of the presumption and are discussed infra. The last sentence quoted raises
a doubt as to whether an attestation clause is necessary for the presumption.

16 This would seem to be a necessary basic fact for any presumption favoring the
validity of a will. See 1 Mersch, Probate Court Practice in the District of Columbia
� 891 (2d ed. 1952).
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face (2) which has a complete attestation clause, if he establishes (3)
that the signatures of the testator and witnesses are genuine.17 The

presumption arose even though the attestation clause had not been read

by or to the witnesses when they signed it;18 and because the presumed
fact is that the recitals of the attestation clause are true, no presumption
will arise as to elements of execution which the clause does not contain.19
An interesting situation can arise when the attestation clause is proved

false as to an element of execution not required by local law, e.g., when
the evidence as to due execution is conflicting but both subscribing
witnesses testify that, contrary to the recitals in the attestation clause,
they did not sign in each other's presence and the testator did not sign
in their presence. Such testimony impeaches the attestation clause, but
whether it should destroy it as a basic fact of the presumption of due
execution is doubtful.20 The authorities are unclear as to the precise
effect of this evidence,21 and no District of Columbia court has had
occasion to determine the issue.

B. Betts v. Lonas and the "Presumption of Regularity ." In 1948
the court applied a presumption in a case where only one element of due
execution was at issue. Betts v. Lonas22, involved a will that was written
in the testator's hand on a regular printed form which contained an

attestation clause. The subscribing witnesses testified that they signed
at the testator's request and in his presence, and that he acknowledged

17 This is in accord with the generally recognized rule, although some courts recog
nize the presumption when the attestation clause is incomplete, or when there is no

attestation clause. See 1 Page � 374; 2 id. �� 755-56; Thompson, Wills � 132 (3d ed.
1947); Annot., 76 A.L.R. 617 (1932). The recent trend is to apply the presumption
regardless of whether the will contains an attestation clause. See Annot., 40 A.L.R.2d
1223 (1955).

18 A proposed instruction to the contrary was denied by the trial court. There is a

conflict among the jurisdictions as to this question. See 1 Page � 374 and 2 id. � 758 for

directly conflicting rules.
19 1 id. � 374.
20 In Woodstock College v. Hankey, 129 Md, 675, 680, 99 Atl. 962, 964 (1916), the

court held that an affidavit by a witness that, contrary to the recitals of the attesta
tion clause, he did not sign in the presence of the other two witnesses could be dis
regarded for the statute did not require this element. The evidence had no effect on the
presumption.

21 See Atkinson �� 73, 74; 1 Page � 374 & nn. 10, 17. There would be no difficulty if
testator's attorney would cause all the recitals of the attestation clause to be actually
performed at the attestation ceremony, or if the clause were written so as to include only
those elements that will be performed.

22 84 U.S. App. D.C. 206, 172 F.2d 759 (1948).
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the instrument to be his will. But he did not sign in their presence
and the instrument was folded so that they could not determine whether
it had been previously subscribed. Proponent's motion for a directed
verdict was denied; the issue was submitted to the jury with appropriate
instructions on the substantive law involved but with no mention of a

presumption.23 The jury found for contestant; the verdict was set aside

by the trial judge, and judgment was entered for proponent.
The court of appeals affirmed in a short opinion devoted to the "pre

sumption of regularity," the meaning of which is rather vague.24 The
opinion on its face is ambiguous and is open to three possible interpreta
tions: (1) that the court applied a "presumption" that the will was signed
when written; (2) that it applied a presumption of due execution which
does not depend on an attestation clause as a basic fact; and (3) that
it applied a presumption of due execution arising from an attestation
clause.

Support for the first interpretation is found in the fact that the only
District of Columbia "presumptions" case referred to was Bullock v.

Morehouse,25 which was cited in footnote as authority for the "well

recognized presumption of regularity."26
The "presumption" in Bullock related to the same issue as that of

the Betts case�the requirement that testator sign prior to the witnesses.
The will was entirely in the handwriting of the testatrix except for the
signatures of two witnesses27 and it contained an attestation clause;
the latter fact had no bearing on the issue, which turned on the fact that
the will was holographic. In their first depositions the subscribing wit
nesses testified that testatrix signed the will in their presence, but they
subsequently testified to the contrary. The evidence indicated�although
this is not clearly brought out in the facts�that they did not know
whether or not her signature was actually on the will at that time. A
motion by contestant for a directed verdict was denied and the jury

23 Id., Transcript of Record, pp. 217-20.
24 The court also mentiond Billings v. Woody, 83 U.S. App. D.C. 219, 167 F.2d 756

(1948), which is authority for the same transaction rule. See note 4 supra. However,
it appears that this case has no application to the factual situation presented.

26 57 App. D.C. 231, 19 F.2d 705 (1927). See note 9 supra.
26 84 U.S. App. D.C. at 207, 172 F.2d at 760. Bullock was also cited in text for

the rule that, although testator need not sign in the presence of the witnesses, his signa
ture must in fact be on the will before they sign (subject to the same transaction rule)
and he must acknowledge the instrument. Ibid.

27 There is no holographic will provision in the District of Columbia Code, and thus
all wills must be attested and subscribed by witnesses.
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verdict was in favor of the will. The court of appeals, in finding no

error in the denial of contestant's motion, stated: "The fact that this
is a holographic will is of importance. The presumption that it was

signed when written, therefore, is of greater strength than would have
been the case, had the paper been prepared by another person as a

mere unfinished instrument."28 This language was taken from a Michi

gan case, In re Dougherty's Estate29 wherein the court held that the
mere fact that the paper was folded so that the witnesses could not de
termine whether testator's signature was on it could not rebut the

presumption. But this is a misuse of the term "presumption", for the

paper itself was evidence of its own proper execution. The Michigan
court remarked: "The jury saw the paper. It is claimed by proponents
that it bore intrinsic evidence of having been written and signed with
the same pen and ink, and at the same time. These were matters for
the jury."30 There was no evidence that testator's signature was not on

the will when the witnesses signed but the issue nevertheless went to the

jury. This is not a presumptions situation but a case wherein the in
strument bore intrinsic evidence, or gave rise to an inference (based on

the rationale that handwritten documents are usually written and signed
as part of the same process) that was sufficient to justify submission
of the issue to the jury. This rule would probably apply in the Betts
case even though the will was not a truly holographic one but was sub

stantially handwritten.
The opinion of the court in the Betts case did not discuss Bullock,

but it quoted a section of a Wisconsin case, In re Johnston's Will,31
for the rule that:

28 57 App. D.C. at 234-35, 19 F.2d at 708-09. Reference to a "presumption" seems

unwarranted. The court concludes:
In the present case, the entire will, including the attestation clause, was in the

handwriting of the testatrix, who expressly declared to the witnesses that she wished
them to witness it. They did witness it, one of them took charge of the instrument,
and there is no doubt that it then bore the signature of the testatrix. There was ample
evidence, therefore, to sustain the verdict and judgment.

Id. at 235, 19 F.2d at 709.
29 168 Mich. 281, 134 N.W. 24 (1912).
30 Id. at 293, 134 N.W. at 28. The Michigan Court indicated that there were many

facts and circumstances giving rise to the "presumption" and that the issue was prop
erly submitted to the jury on that basis.
It is possible that the court did not apply the presumption of due execution because

it was established that the attestation clause was not read or shown to either of the
witnesses. Id. at 284, 134 N.W. at 25.

31 225 Wis. 140, 273 N.W. 512 (1937).
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'The appearance, on the face, of regularity should be regarded as involving a pre

sumption of due execution . . . .' Moreover, the instant will is in the handwriting
of the testator, and that would seem to be of equal force with an attestation clause
in support of the presumption of due execution. . . . Such proof [o/ the signatures]
and the appearance of regularity raised a presumption .*. . that the testator had
signed the will when he presented it to the witnesses for attestation.32

The second sentence quoted is similar to the language of the Bullock
case and is just as misleading, for the Johnston case involved a will
without an attestation clause and the issue involved was whether the
presumption of due execution could nevertheless arise. The court held
that it could. An examination of the section quoted and the case itself

clearly indicate that the court was applying the presumption of due
execution when (1) the will was valid on its face and (2) contained the
genuine signatures of the testator and witnesses. After discussing the
presumption, the court adds: "Moreover, the statement of facts preced
ing the opinion contains much besides proof of signatures and appearance
of regularity to support such finding [that the testator signed first]."33
Part of the facts referred to were that the body of the instrument and
the signature were written in the same ink and an absence of any in
dication that different pens were used.34 This is evidence entirely in

dependent of the presumption of due execution; it is not a basic fact of
the presumption (which refers to all the elements of execution) and it
does not give rise to a separate presumption. And the section of the
Johnston case quoted in Betts states this rule of presumption�the rule
that the presumption of due execution does not require an attestation
clause as one of its basic facts.35
The third interpretation that can be gathered from the court's opinion

is perhaps the weakest. Following the reference to the Johnston case

the court quotes from Robertson v. Robertson36 (which involved a type
written will with an attestation clause) to the effect that

it should be presumed that the testatrix signed the will before she acknowledged it
and vitality should be given the will. Such seems to be the general rule. In Thomp-

32 84 U.S. App. D.C. at 207, 172 F.2d at 760, quoting 225 Wis. at 143-45, 273 N.W.
at 513-14.

33 225 Wis. at 145, 273 N.W. at 514.
34 Id. at 141-42, 273 N.W. at 513.
35 The court of appeals also quoted a statement from Nixon v. Snellbaker, 155 Iowa

390, 136 N.W. 223 (1912), which is authority for the same rule. Unfortunately, the
statement used by that court called the presumption "conclusive." 84 U.S. App. D.C.
at 208, 172 F.2d at 761.

3� 232 Ky. 572, 24 S.W.2d 282 (1930).
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son on Wills, � 448, it is said: 'A presumption of the due execution of the will arises
from the presence of a perfect and formal attestation clause which recites the facts

necessary to a valid execution of the will.'87

This is the rule of the Peters case, discussed in the previous subsection.
The inconsistency between this case and the Johnston case was evidently
not recognized by the court, which was concerned only with a superficial
presumption of regularity of execution which could support the judgment
n.o.v. granted by the trial judge. And, as pointed out by Mersch, the
opinion is further weakened by the court's statement that the evidence
would allow an inference that testator had signed the instrument in an

adjoining room before the attestation.38 There is no indication as to

what evidence the court is referring; the inference would seem to be un

founded and the statement should not be given much weight in light of
the fact that substantially the whole opinion is phrased in terms of

presumption.
The rule of the Betts case is that "the well recognized presumption

of regularity encompasses a further presumption that the testator signed
it first."39 The presumption of regularity referred to can only mean the
general presumption of due execution which, when applied to the fact
at issue in the case at hand, involves specifically a presumption that the
testator signed it first. The rule of evidence of the Bullock case is not
a true presumption; it refers to only one element of execution and it is
a rule of intrinsic evidence or inference from a holographic will that
the will was signed when written.
The principal difficulty in interpreting the Betts case is to determine

the specific basic facts of the presumption. This is a necessary deter
mination, for a presumption normally does not rest merely upon some

vague policy (here, a policy in favor of the validity of wills) but upon
specific basic facts which will always give rise to the presumed fact or
facts. The prior District of Columbia law on this subject was the rule of
the Peters case, wherein the appearance of validity, genuine signatures,
and an attestation clause gave rise to the presumption.40 The ambiguous
37 84 U.S. App. D.C. at 207-08, 172 F.2d at 760-61, quoting 232 Ky. at S76, 24

S.W.2d at 284. The attestation clause was not of paramount importance in the Robert
son case. The court appeared to presume the fact that testatrix signed first from the
mere fact of a due attestation in conformity with a policy of not invalidating wills
when there has been substantial compliance with the essential statutory requirements.

38 2 Mersch, Probate Court Practice in the District of Columbia � 1868 (2d ed. 19S2).
39 84 U.S. App. D.C. at 207, 172 F.2d at 760.
40 See note IS supra. A possible explanation why this case was not cited in the Betts

opinion is the fact that every case that was cited had one thing in common�the issue
whether testator signed first. The court used only cases in point as to this factual issue.
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Betts opinion, if taken by itself, indicates that the third basic fact is not

necessary. But to so hold would be pure dictum, for, as mentioned

previously, there was an attestation clause in the will in question. The
case should therefore be interpreted in line with the previous District of
Columbia adjudication. A determination of whether the attestation clause
is a necessary basic fact will have to await an appropriate occasion, viz.,
a case wherein the will does not contain said clause.

C. The General Effect of the Presumption. As is the case with all

procedural presumptions, the presumption of due execution (regardless
of its precise basic facts) will create a prima facie case for the party
having the burden of proof on the issue involved (proponent) and thus
preclude a directed verdict or nonsuit at the close of his case.41 If it is a

true presumption and not a mere permissive inference it will have the
additional function of requiring a verdict in proponent's favor at the
close of all the evidence if it has not been rebutted or its basic facts have
not been destroyed.42 Two issues are thus presented: Does the presump
tion of due execution have a mandatory effect? Can it be rebutted and
thus disappear from the case upon the introduction by contestant of
substantial evidence contrary to the presumed fact?

Wigmore states that the term prima facie evidence is used in two

senses: (1) as equivalent to a presumption, and (2) as a rule of sufficiency
of evidence.43 In the second meaning, the prima facie case, if it has not

been rebutted, compels submission of the issue to the jury but it does not
require a verdict in its favor. It is equivalent to McCormick's term

"permissive presumption" as distinguished from "mandatory presump
tion," which coincides with Wigmore's first meaning of prima facie
case.44 According to Wigmore, a signed attestation clause or the mere

signatures of the witnesses are evidence of all the essential elements of a

41 A presumption operates in favor of a party having the initial burden of proof on

an issue and relieves him, in the first instance, of the duty of going forward with evi
dence of the fact at issue. Falknor, Notes on Presumptions, IS Wash. L. Rev. 71, 74

(1940) ; Laughlin, In Support of the Thayer Theory of Presumptions, 52 Mich. L. Rev.

19S, 209-10 (1953).
42 Laughlin, supra note 41, at 210.
43 9 Wigmore, Evidence � 2494 (3d ed. 1940) (hereinafter cited as Wigmore) ; accord,

Webre Steib Co. v. Commissioner, 324 U.S. 164, 169 (1945) ; see Adler v. Board of Educ,
242 U.S. 485 (19S2) (first meaning); Mobile, J. & K.C. R.R. v. Turmpseed, 219 U.S.
35 (1910) (first meaning); Neely v. United States, 80 U.S. App. D.C. 187, ISO Fid
977 (1945) (second meaning) ; Hiscox v. Jackson, 75 U.S. App. D.C. 293, 127 F.2d 160
(1942) (first meaning).

44 See McCormick, Evidence � 308 (1954) (hereinafter cited as McCormick).
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due execution.45 He states: "This is often spoken of as a presumption,
though probably no more than a rule of sufficiency of evidence is in

tended."46 Both the Peters and Betts cases use the term "presumption"
and the latter clearly indicates that it is more than a prima facie case

in the second sense. It will be recalled that there was no evidence in the
Betts case on the issue of whether the signature of the testator was on

the will when the witnesses signed; there was only the latter 's inconclu
sive testimony that the will was so folded that it covered the space where
the testator's signature would normally appear. The issue was sub
mitted to the jury with an instruction on the substantive law and the
burden of proof, but the presumption was not mentioned.47 Because of
the lack of any evidence on the issue, the inevitable result was a verdict

against proponent, the party with the burden of proof. However, the
verdict was set aside and judgment was entered for proponent. The

only possible justification for this judgment n.o.v. was a presumption
of due execution which was all that was necessary to support proponent's
burden of proof. If the presumption were but a permissive inference�

a rule of sufficiency�the jury's verdict would have to stand. Proponent's
motion for a directed verdict should have been granted or at least the
jury should have been apprised of the presumption.
The Peters case also indicates this compulsory effect; the jury instruc

tion was phrased in mandatory terms.48 If there were no evidence con

trary to the presumed fact, we can assume that, as in the Betts case,
proponent would be entitled to a directed verdict, or, if the jury found
for contestant, a judgment n.o.v.49 The presumption therefore does not

45 S Wigmore �� 1511-12.
4� 9 id. � 2523.
47 Transcript of Record, pp. 217-20, Betts v. Lonas, 84 U.S. App. D.C. 206, 172 F.2d

759 (1948).
48 Transcript of Record, pp. 68-69, Peters v. Peters, 64 App. D.C. 331, 78 F.2d 215

(1935). The instruction in effect told the jury to determine whether the presumption
had been overcome by contestant's evidence. There was no indication that they could find
for contestant even if they did not believe his evidence, which would be the case if the
presumption were permissive (a rule of sufficiency) and not mandatory. See note 49
infra.

49 The Betts and Peters cases are given the same interpretation because they involve
the same presumption, the presumption of due execution. The only important distinction
is that there is an indication from Betts that the presumption will arise regardless of
an attestation clause. The same indication, although weaker, can also be found in the
court's language in the Peters case. See note 15 supra. Furthermore, even if the Betts
case is interpreted as requiring only the appearance of validity and genuine signatures to
raise the presumption, this would not affect the issue of whether proponent in the Peters
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conform to Wigmore's "prima facie evidence" in the second sense; it
is not a mere rule of sufficiency. But neither does it conform to his defini
tion of that term in the first sense.
A true presumption, according to Wigmore, disappears upon the intro

duction of evidence contrary to the presumed fact; its basic facts remain
for whatever logical inferences they may support.50 (These inferences
are a "presumption of fact," a term which, he suggests, should be dis

carded.) Thus, the jury may infer from the basic facts what was formerly
presumed. In the Peters case, there was direct evidence contradicting
the presumed fact51 but the presumption did not disappear; it was the

subject of an instruction to the jury and the jury had to determine
whether it was rebutted by the evidence in contestant's favor. This
aspect of the presumption of due execution conforms to the "clear ma

jority of decisions."52
Wigmore's strict dichotomy does not provide for a mandatory, evi

dentiary presumption�a rule which compels a verdict in the absence of

contrary evidence but which is, in essence, a "presumption of fact" which
remains in the case notwithstanding the introduction of contrary evi
dence.53 The presumption of due execution is this type of presumption,

case would have been entitled to a directed verdict or judgment n.o.v. The presump
tion as applied in Betts clearly has a mandatory effect, and it is logical to assume that

the "stronger presumption" arising from the attestation clause would not be given a

weaker (permissive) effect. See Mclntyre v. Saltysiak, 205 Md. 415, 109 A.2d 70 (1954)
(directed verdict for proponent).
50 9 Wigmore � 2491. This is the rule generally recognized by the courts, but there

is considerable conflict. See 1 Jones, Evidence � 104a (4th ed. 1938) ; Annot., 121 A.L.R.

1078 (1939); Annot., 95 A.L.R. 878 (1935).
51 See subsection A, supra.
62 Annot., 40 A.L.R.2d 1223, 1226 (1955). A recent case clearly points out the dis

tinction:
The presumption of due execution of the will thus arising is actually an inference of
fact having evidential weight. ...
.... As such, its force is not spent upon the introduction of contrary evidence. It
remains operative throughout the trial and may be weighed by the trier of fact against
opposing evidence. ... Of course, a contrary rule applies to presumptions of law.
They have no evidentiary weight and disappear from consideration when opposing
evidence is introduced. A presumption of law cannot be placed on the scale to be
weighed as evidence.

In re Houda's Estate, 79 N.W.2d 289, 292 (S.D. 1956). Compare notes 186, 188 infra.
53 He states: "It is therefore a fallacy to attribute (as do some judges) an artificial

probative force to a presumption, increasing for the jury the weight of the facts, even

when proponent has come forward with some evidence to the contrary." 9 Wigmore
� 2491. Contra, Morgan, Instructing the Jury Upon Presumptions and Burden of Proof,
47 Harv. L. Rev. 59, 77-83 (1933).
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for it has attributes of both a "presumption of law" (prima facie evi

dence in the first sense) and a presumption of fact (prima facie evidence
in the second sense). It is, like all mandatory presumptions, a rule of

evidence whereby the logical inference from certain basic facts is held
as a matter of law to require a verdict if not rebutted. But there is,
practically speaking, no distinction between the inference (Wigmore's
"presumption of fact") and its procedural consequences (his "presump
tion of law") j54 it can be said that the inference and its procedural con
sequences are merged, and together they consist of a mandatory pre
sumption of fact or mandatory inference�a true presumption, but with
an evidentiary effect in addition to its purely procedural effect.
It is clear, therefore, that the presumption of due execution can be

rebutted in only two ways (presupposing proof of its basic facts) : (1) by
overwhelming evidence contrary to the presumed fact so that the trial
court can hold that it is overcome as a matter of law; (2) by a jury de
termination that it has been overcome, which is primarily a question
of the weight and credibility of contestant's evidence.55 The first method
of rebutting the presumption will rarely occur, for there will normally
be a question of credibility for the jury even if both subscribing witnesses

testify directly to the want of some element of due execution; the second
method is difficult to rebut, for the proponent can obtain an instruction
that "when a witness who has signed a full attestation clause testifies
that something about her signature is untrue it should be received with
caution, because it is in conflict with what she has put her name to."56

54 See 9 Wigmore � 2491. Wigmore's restricted use of the term "presumption" is con

fined to the artificial rule of procedural law which is attributed to the basic facts. For
a discussion of this type of presumption, see the quotation from Loehr v. Starke, note

188 infra.
55 Rebutting the presumption will at the same time overcome proponents "other evi

dence," for the issue is, primarily, the probable truth of the testimony of contestant's
witnesses. Of course, only affirmative testimony, and not a mere inability to remember
the facts of execution, can rebut the presumption. 2 Page � 756. See also Van Meter v.
Van Meter, 183 Md. 614, 618, 39 A.2d 752, 7S4 (1944); Atkinson �� 73, 100; 1 Page
� 374; 2 id. � 7S8 & n.14. For an example of a case where proponent prevailed despite
the adverse testimony of both subscribing witnesses, see In re Seymour's Will, 114 Atl.
799 (NJ. Prerog. Ct. 1921).

56 Transcript of Record, p. 68, Peters v. Peters, 64 App. D.C. 331, 78 F.2d 215 (1935).
In Maryland, it has been stated that:
The court views such contradictory testimony with great caution and scans it with
great suspicion, because the testimony after the testator's death contradicts the written
evidence given on the instrument during the testator's lifetime, and thus reflects on his
own credibility, and is contrary to the confidence placed in him by the testator.

Van Meter v. Van Meter, supra note 55, at 618, 39 A.2d at 754.
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This instruction, which was approved by the court in the Peters case,
certainly has some effect on the jury's decision as to the credibility of
an adverse subscribing witness.
D. Effect of the Presumption Upon the Burden of Persuasion. A

determination as to whether a presumption shifts not only the burden
of proceeding (the burden of producing evidence) but also the ultimate
burden of persuasion57 can be made by ascertaining the standard or

quantum of evidence necessary to rebut the presumption. We have seen

that the presumption of due execution, being evidentiary, will normally
be rebutted only by a jury determination that it has been overcome.

The trial court in the Peters case instructed the jury on the presumption
and told them that the proponent had the burden of establishing his case

by a fair preponderance of the evidence.58 The burden of persuasion
thus remained on proponent, which is the generally recognized rule and
would probably have been adhered to by the court of appeals if the
issue had been squarely presented.59 But the language used by the court
in both the Peters and Betts opinions has the inevitable result of in fact
shifting the full burden of proof to contestant because of the high
standard of evidence necessary to rebut the presumption.
In the Peters case, the court, in reference to the instruction, stated:

It told the jury, in so many words, that the presumption should not bind them if they
were satisfied of the truthfulness of the evidence of the witness that the testator

was not present when she signed as witness .... [T]o overcome the presumption
clear and satisfactory proof is necessary.60

In the Betts case, the court concluded that "in the absence of clear and

convincing testimony to the contrary, the presumption of regularity is
not defeated."61 If this were a presumption which shifts only the burden

57 These two burdens together constitute the full burden of proof. See McCormick
�� 306-07.

5g Transcript of Record, p. 69, Peters v. Peters, 64 App. D.C. 331, 78 F.2d 21S (1935).
59 Both the Supreme Court and the court of appeals have announced by way of dic

tum that the burden of persuasion can never shift. Commercial Molasses Corp. v. New
York Tank Barge Corp., 314 U.S. 104, 110-11 (1941) (permissive inference of bailee's
breach of duty to exercise due care) ; Sullivan v. Capital Traction Co., 34 App. D.C.
358, 367-68 (1910) (res ipsa loquitur�permissive inference of negligence). But see

Webre Steib Co. v. Commissioner, 324 U.S. 164, 170 & n.2 (1945), wherein the Court
was unwilling to apply this broad dictum and cited authorities to the contrary. The
"orthodox view" is that the presumption of due execution shifts only the burden of pro
ceeding. Atkinson � 101.

eo 64 App. D.C. at 335, 78 F.2d at 219. (Emphasis added.)
61 84 App. D.C. at 208, 172 F.2d at 761.

It is said that 'clear' means that the evidence should not be ambiguous, equivocal, or
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of proceeding, the contestant would merely have to produce some sub
stantial evidence which would put the jury in a sufficient state of doubt
as to the truth of proponent's case so they could not reasonably deter
mine the issue either way.62 He would be required merely to "meet"

proponent's evidence and the jury would find against proponent as the

party having the "burden of proof." But the indication of the Peters
case is that the presumption will be binding upon the jury until they
acquire a positive conviction in favor of contestant's case; they must

be "satisfied of the truthfulness" of the evidence favoring contestant

before the presumption can be "overcome." In addition, the Betts case

predicates a clear and convincing measure of persuasion63 in order to

defeat the presumption. It is difficult to conceive how the burden of

persuasion can nevertheless remain on proponent when contestant must
fulfill these requirements. At the very minimum, the onus has been

placed on contestant to satisfy the jury that "the existence of the con

tested fact is more probable than its non-existence,"64 although the

logical purport of the language used by the court is that the jury must

actually believe his evidence. And "if the rule be adopted that the at

tacking evidence must be believed by the jury ... it will involve a re

pudiation of the notion that a presumption does not affect the burden
of persuasion."65 Therefore, it is submitted that the two opinions of

contradictory ; that 'satisfactory' means that the source of the evidence is such that men
of ordinary intelligence and discretion may repose confidence in it ; and that 'convincing'
means the evidence is sufficient to carry conviction to an unbiased and unprejudiced
mind.

Ray, Burden of Proof and Presumptions, 13 Texas L. Rev. 33, SO (1934).
62 Morgan, Instructing the Jury Upon Presumptions and Burden of Proof, 47 Harv.

L. Rev. 59, 70-71 (1933). The party having the burden of persuasion must produce a

positive conviction in the mind of the trier of fact, whereas his opponent can prevail if
the evidence is evenly balanced. Ray, Burden of Proof and Presumptions, 13 Texas
L. Rev. 33, 34 (1934). "The burden of persuasion is a fiction by which a feeling of
uncertainty may be converted into a finding of fact." McCormick, What Shall The Trial
Judge Tell The Jury About Presumptions, 13 Wash. L. Rev. 185, 191 (1938).

63 See McCormick � 319.
64 Ibid. The requirement of clear and convincing evidence is one of the three measures of

proof and is a higher standard than a mere preponderance of the evidence. It is a

requirement of very high probability. Morgan, How To Approach Burden of Proof and
Presumptions, 25 Rocky Mt. L. Rev. 34, 37-39 (1952) ; Ray, Burden of Proof and Pre
sumptions, 13 Texas L. Rev. 33, 50-51 (1934). See McCormick � 320. The evidence
"must at least have reached the point where there remains no serious or substantial doubt
as to the correctness of the conclusion." Greener v. Greener, 116 Utah 571, 591, 212
P.2d 194, 205 (1949).

65 Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, 916
(1931).
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the court cannot be reconciled with an instruction that the burden of

proof is upon proponent to establish due execution.
The traditional doctrine of Thayer and Wigmore66 that the burden

of persuasion never shifts from one party to another in a case is followed
as to most presumptions by a large majority of courts.67 However, it is
not an absolute rule, for the courts have shifted the burden in various
instances.68 Moreover, the contrary viewpoint has "considerable modern
following in professional circles"69 and has been adopted as to some

presumptions by the Uniform Rules of Evidence.70 One writer, after
an examination of the pre-Thayer authorities, has concluded that the rule
was "ill founded because historically there was no authority to support
it; and it was misleading because the [burden of persuasion] ... did

66 Thayer, A Preliminary Treatise on Evidence 336-37, 365-66, 378-84 (1898) ; 9 Wig
more �� 2487, 2489, 2491.
67 McCormick, Charges on Presumptions and Burden of Proof, 5 N.C.L. Rev. 291,

307-08 (1927). The rule has been adopted in the Model Code of Evidence, Rule 704

(1942).
68 All courts hold that the presumption of legitimacy shifts the burden. McCormick

� 309. For examples of other cases, see id. � 317 nn. 11, 12; Falknor, Notes on Presump
tions, IS Wash. L. Rev. 71, 85-86 (1940) ; Morgan, Some Observations Concerning Pre

sumptions, 44 Harv. L. Rev. 906, 919-22 (1931) ; Ray, supra note 64, at 42-44, 56-58.
For a recent well-reasoned and comprehensive opinion on this subject, see In re Swan's

Estate, 4 Utah 2d 277, 293 P.2d 682 (1956) (presumption of undue influence). See also

In re Salter's Estate, 307 P.2d 515 (Ore. 1957) (presumption of revocation) ; Begley v.

Prudential Ins. Co. of America, 1 N.Y.2d 530, 154 N.Y.S.2d 866 (1956) (presumption
against suicide).

69 Laughlin, In Support of the Thayer Theory of Presumptions, 52 Mich. L. Rev.

195, 200 n.25 (1953).
70 Rule 14. Effect of Presumptions. Subject to Rule 16 [referring to presumptions
which are rebutted by clear and convincing evidence, or evidence beyond a reasonable
doubt], and except for presumptions which are conclusive or irrefutable under the rules
of law from which they arise, (a) if the facts from which the presumption is derived
have any probative value as evidence of the existence of the presumed fact, the pre
sumption continues to exist and the burden of establishing the non-existence of the
presumed fact is upon the party against whom the presumption operates, (b) if the
facts from which the presumption arises have no probative value as evidence of the
presumed fact, the presumption does not exist when evidence is introduced which would
support a finding of the non-existence of the presumed fact, and the fact which would
otherwise be presumed shall be determined from the evidence exactly as if no presump
tion was or had ever been involved.

See also the comment following this rule, Handbook of the National Conference of
Commissioners on Uniform State Laws 171-72 (1953). The Rules are discussed in Mor

gan, Presumptions, 10 Rutgers L. Rev. 512 (1956). He states that "probative value"
is equivalent to logical value, and that "burden of establishing" means burden of prov
ing by a preponderance of the evidence. Id. at 513-14.
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shift and does today shift in certain situations."71 And Professor Ed
mund Morgan, perhaps the leading authority on presumptions, states :

Freedom of judicial choice is thought to be limited by operation of the dogma that
the burden of proof, in the sense of the risk of non-persuasion, never shifts. It is

permanently fixed for the action as to each issue as soon as that issue is framed.
At common law, therefore, the burden was fixed by the pleadings. Why this dogma
has received such wide judicial acceptance is an unsolved puzzle. No one has offered
a satisfactory reason, and certainly there is nothing in our procedure which requires
the burden to be fixed before the evidence is closed. . . . Since it is now recognized
that the [initial] allocation of this burden is determined by considerations of policy,
fairness and convenience as revealed in judicial experience, it is clear that these
considerations should be applied to the situation disclosed by the evidence rather
than the situation which the pleadings indicate. Consequently the dogma ought to
be discarded; but to induce the courts to abandon it would be difficult.72

The court of appeals must decide whether to adhere to its present stand
ard of evidence to rebut the presumption or to reject it in favor of the
Thayer-Wigmore rule. Blind adherence to that doctrine should not

govern its determination; rather, its decision should be based solely
upon whatever policy will result in the greater fairness to the parties
and convenience at trial in respect of each presumption. In arriving at
its policy as to the presumption of due execution the court should be
primarily motivated by two issues: the rational basis of the presump
tion and whether shifting the burden will more likely result in substantial
justice.
The essential basis of this presumption is the fact that two witnesses

signed their names to a recital which acts as a permanent record that
certain acts have been done. The law assumes that they would not sign
their names to something that was not true, and the logical supposition

71 Reaugh, Presumptions and the Burden of Proof, 36 111. L. Rev. 703, 710 (1942).
72 Morgan, Further Observations on Presumptions, 16 So. Calif. L. Rev. 245, 255 (1943).

See also McCormick � 317; Gausewitz, Presumptions, 40 Minn. L. Rev. 391, 405-11
(1956); Gausewitz, Presumptions in a One-Rule World, 5 Van. L. Rev. 324, 328-30, 341-
42 (1952) ; Levin, Pennsylvania and the Uniform Rules of Evidence: Presumptions and
Dead Man Statutes, 103 U. Pa. L. Rev. 1, 10-20, 29 (1954); Maguire and Morgan,
Looking Backward and Forward at Evidence, 50 Harv. L. Rev. 909, 911-13 (1937);
Morgan, Presumptions, 12 Wash. L. Rev. 255, 277-81 (1937); Morgan, Instructing the
Jury Upon Presumptions and Burden of Proof, 47 Harv. L. Rev. 59, 82-83 (1933) ;
Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, 927-32
& n.3S (1931); Ray, supra note 61, at 58-59; Reaugh, supra note 71, at 703 & 819
passim. Contra, Laughlin, The Location of the Burden of Persuasion, 18 U. Pitt. L. Rev.
3, 4, 24-26 (1956); Laughlin, In Support of the Thayer Theory of Presumptions, 52
Mich. L. Rev. 195, 209-18 (1953); McBaine, Burden of Proof: Presumptions, 2 U.C.LAL
Rev. 13, 26-28, 30-31 (1954).
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is therefore that the attestation clause does recite what actually took

place. As stated by the Court of Appeals of Maryland, an attestation
clause serves as a "safeguard against the danger of imperfect recollection
or deliberate misrepresentation," and for a court "to permit a subscrib

ing witness easily to overcome his formal and solemn declaration of
attestation by oral statement [to the contrary] . . . would have the result
of leaving every will open to attack by subscribing witnesses."73 Recog
nition of these policy considerations is reflected in the Maryland rule
that

as the attestation clause preserves in permanent form a record of the facts attend

ing the execution of the will and is prima facie evidence of the facts therein stated,
the burden of proof is upon the caveator to show by clear and convincing evidence
that the facts therein stated are not true.74

This statement is similar to the District rule and it should be given
the same interpretation. The burden of persuasion has been shifted
in order to make it more difficult for the validity of a will to be attacked

successfully by the subscribing witnesses, or any other witnesses, on the

ground of lack of due execution when there is a strong presumption of
due execution. This is a sound rule, for it discourages frivolous caveats

which can be used to force a settlement75 or which can defeat a will even

though faulty execution has not been clearly established. The burden of

persuasion can influence the outcome of a case only when the jury cannot

ascertain the balance of probabilities;78 and when there is a strong evi

dentiary presumption of due execution arising from the attestation

clause, the proponent should be given the benefit of the doubt. To use

the words of Morgan, "in the absence of other factors pertinent to the
allocation of the burden of persuasion, why should not the trier [of fact]
whose mind is in equilibrium be required to find for the usual rather than
the unusual?"77 The statutory requirements of due execution are de

signed to protect against fraud, perjury and forgeries,78 and where the

73 Van Meter v. Van Meter, 183 Md. 614, 618-19, 39 A.2d 7S2, 754 (1944).
74 Id. at 618, 39 A.2d at 754. Accord, Mclntyre v. Saltysiak, 205 Md. 416, 109 A.2d

70 (1954).
75 "Too often unmeritorious contests are initiated by disgruntled relatives for their

nuisance value in hope of obtaining a compromise." Atkinson � 101.
76 Morgan, Further Observations on Presumptions, 16 So. Calif. L. Rev. 245, 255

(1943). It resolves an issue of fact when the mind of the trier of fact is in equilibrium.
Ibid.

77 Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, 930
(1931).

73 Throckmorton v. Holt, 180 U.S. 552, 581 (1901) (dictum) ; In re Will of Porter,
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proponent has the benefit of the presumption, it would be within the

spirit of the statute to uphold the validity of the will when the mind of
the trier of fact is in equilibrium�whenever the contestant cannot show
faulty execution by a preponderance of the evidence or by clear and

convincing evidence. But to place the burden of persuasion on the pro
ponent notwithstanding the strong presumption in his favor could lead
to the result that more honest wills than fraudulent ones are denied pro
bate.79 When a will is valid on its face, contains the genuine signatures
of the testator and witnesses, and contains a complete attestation clause,
the policy of the law should be in favor of placing the burden of persua
sion on him who alleges a defect in the formal requirements of execution
and attestation.
The presumption is strong from the standpoint of logic and probability

when the will contains an attestation clause; the presumed fact is that
"the statements in the clause were true"80 based on the rationale that the
witnesses would probably not sign their names to something that was not
true. What should be the effect of the presumption if it is held to arise
when the will contains no attestation clause? In such a situation it
would seem to be a pure presumption of law based on policy, for the
mere fact that the will is valid on its face and contains genuine signa
tures does not lead logically to the conclusion that the testator signed
first and acknowledged the instrument and that the witnesses signed in
his presence and at his request. If there is no attestation clause, the
presumption (if it nevertheless arises) should neither shift the burden of
persuasion nor be given an evidentiary effect but should be rebutted upon
the introduction of substantial contrary evidence.81 Also, this weaker
effect might be justified if it is established that the witnesses did not
read the attestation clause82 or if one or more of the nonessential recitals
of the attestation clause are proved false,83 for such proof conflicts with
the rationale underlying the presumption.
Whenever the burden of persuasion has shifted, the jury could be in

structed simply that the "burden of proof" is on the contestant to estab-

20 D.C. (9 Mackey) 493, 498 (1892) (dictum), rev'd on other grounds sub nom. Camp
bell v. Porter, 162 U.S. 478 (1896) ; Atkinson � 4. See Atkinson � 62.

79 Cf. note 11 supra.
80 Peters v. Peters, 64 App. D.C. 331, 335, 78 F.2d 215, 219 (1935). Accord, Wood

stock College v. Hankey, 129 Md. 675, 681, 99 Atl. 962, 965 (1917).
81 See note 70 supra.
82 Such evidence does not determine the creation or existence of the presumption. See

note 18 supra. See also In re Houda's Estate, 79 N.W.2d 289, 293 (S.D. 1956).
83 See notes 20, 21 supra, and text thereto.
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lish the lack of due execution by a preponderance of the evidence (i.e.,
preponderance of probabilities) or by clear and convincing evidence.
This viewpoint, which is adhered to by Morgan,84 considers any mention
of the presumption superfluous; it has been criticized by McCormick,
who contends persuasively that "it is a more natural practice ... to
mention the presumption, so that the jury may appreciate the legal rec
ognition of a slant of policy or probability as the reason for placing on

the party this particular burden."85 Whether or not to do so would seem

to be largely a matter of discretion in most cases. Specifically, a simple
instruction could inform the jury of the existence of the presumption
(assuming the basic facts have been established) and tell them that
the burden is on contestant to establish the want of due execution. They
must find for proponent unless they believe that it is more probably true
than untrue that the will had not been duly executed; if they cannot
ascertain the balance of probabilities, they must find for proponent.
If it is held that the burden of persuasion does not shift to contestant,
the jury should be told that it must find that the will had not been duly
executed if the evidence in his favor is as likely or more likely true than
untrue.86

2.

The Presumption of Due Attestation

A. Creating the Presumption. The presumption of the Betts and
Peters cases referred to all the elements of a due execution in the broad
sense of the term. In Kelly v. Moore*7 the court applied a presumption
which referred only to the attestation of an individual witness.
The Kelly case was an action in ejectment wherein defendants (pro

ponents) claimed under the will of one Thomson. The plaintiffs alleged,
inter alia, that the instrument was not sufficient to pass real property
under the Maryland statute then in force, which required three subscrib
ing witnesses. Thomson had executed his will in England while he was

American Consul in Southampton, and it was attested by two witnesses

84 Morgan, Presumptions, 12 Wash. L. Rev. 2SS, 281 (1937).
85 McCormick, What Shall the Trial Judge Tell the Jury About Presumptions?, 13

Wash. L. Rev. 186, 194 (1938). Accord, McCormick � 317.
86 See McCormick � 319; Morgan, Further Observations on Presumptions, 16 So. Calif.

L. Rev. 245, 255 (1943) ; Morgan, Instructing the Jury Upon Presumptions and Burden
of Proof, 47 Harv. L. Rev. 59, 70-71 (1933) ; cf. Dixon v. Great Falls & O.D. Ry., 43 App.
D.C. 206, 213 (1915). See generally, Morgan, How To Approach Burden of Proof and
Presumptions, 25 Rocky Mt. L. Rev. 34 (1952).

87 22 App. D.C. 9 (1903), aff'd sub nom. Keely v. Moore, 196 U.S. 38 (1904).
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whose testimony by deposition upheld the validity of the will. At issue
was the legal effect of the signature of the Vice Consul, Cooksey, who,
on the day following the execution of the will, signed as vice consul the

following certificate which Thomson had written on the instrument:

I hereby certify that William Thomson, consul at Southhampton for the United
States of America, attended before me on this 25th day of February, 1886, and

acknowledged the foregoing paper-writing contained in two sheets of paper as his
last will and testament, and that the signature William Thomson at the foot thereof
is in the proper handwriting of the said William Thomson.88

Cooksey died prior to the trial. The jury found for the defendants (pro
ponents) and on appeal plaintiffs argued that it was clear from the
face of the will that it was signed by only two witnesses; the procure
ment of an official certificate was intended by the testator as a separate
and distinct act wholly independent of the attestation, an act lacking
the necessary animus attestandi.
The essential issue was whether Cooksey signed the will as a witness

thereto or in some other capacity. The court, by construction of the in

strument, held that he did subscribe as a witness;89 but there was no evi
dence as to the sufficiency of his attestation. Even if the certificate were

treated as an attestation clause for the purpose of raising a presumption,
the elements of request by the testator and the subscription by the wit
ness in the presence of the testator would be lacking, for the certificate
mentioned only an acknowledgment.90
The presumption applied in this case gave the proponents of the will

a prima facie case as to the elements of a due attestation by Cooksey:
88 22 App. D.C. at 12-13.
89 The court applied the
well-established rule of law that all legal documents ... be so construed as that they
shall be given due effect, and not receive a construction which would render them
meaningless. . . . The certificate ... is valueless for any other purpose than as an act of
attestation. If it is to receive any efficacy whatever, it must be as an act of attestation.

Id. at 24-25. Cooksey was considered a witness for the additional reason that the cer

tificate, because of the language used, "purports to be an act of attestation, and nothing
else." Id. at 25.
The court did not discuss the animus attestandi issue; it apparently used the term

"act of attestation" to mean an act of subscribing with the intent to act as a witness.
The Supreme Court distinguished motive and intent. 196 U.S. at 43-45.
The facts certified are appropriate to the attestation of the instrument, and, if true,
we see no reason for holding it to be invalid as an attestation, because it was signed
under the impression that it was necessary for some possible purpose as a certificate.

Id. at 43.
90 The court stated that the only element of attestation wanting was request by the

testator, 22 App. D.C. at 25; but there was no evidence that Cooksey signed in the
presence of the testator and this cannot be inferred from the language of the certificate.
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It is the well-settled law that when any of the witnesses to a will has died, proof
of his signature is sufficient prima facie proof of attestation of the will by him. . . .

Otherwise there could in most cases be no probate of wills where one or more of
the witnesses had died; and especially would such probate be difficult or impossible
where all the witnesses had departed this life. In the present instance Cooksey ap
pended his signature apart from the other witnesses, and with or without the certificate
it would have been impossible to prove his attestation of the will otherwise than by
proof of his signature and the presumptions which naturally arise therefrom.91

The court had determined that Cooksey was a witness�that the signed
certificate was an act of attestation; the elements of a due attestation

(presence, request, acknowledgment) were presumed from the fact that
his signature was genuine and that he was deceased.92 The court added:
"Now, if such proof and presumptions would supply all the elements
of an attestation, it is difficult to see why they would not supply the de
fects of an imperfect clause of attestation."93 In treating the certificate
as an imperfect clause of attestation, the court implied that the certificate
is itself evidence of the elements that it recites, i.e., the certificate is
evidence of the acknowledgment and the presumption furnishes the ele
ments of presence and request. This is misleading, for the presumption
itself encompasses all the elements of a formal attestation regardless of

any attestation clause.
This case raised two additional questions which neither the court of

appeals nor the Supreme Court has had occasion to decide: Is the scope
of this presumption as broad as the general presumption of due execu

tion? Is it applicable only when the witness or witnesses are dead?
The presumption refers to the sufficiency of the attestation of a wit

ness; in Kelly the presumed facts were that the witness subscribed in

the presence and at the request of the testator, who acknowledged that
the instrument they were signing was his. There was no issue as to when
the testator signed, for the other two subscribing witnesses apparently
established that he had signed prior to them. But if all the subscribing
witnesses were dead, and if the will did not contain an attestation clause

reciting that the testator signed in the presence of or prior to the wit

nesses, proof of an essential fact would seem to be missing in the ab
sence of testimony of other witnesses to the execution of the instrument.
The essential question presented is whether the time testator signs can be
considered an element of due attestation and therefore presumed or

merely a fact concerning the testator's execution of the will and thus to

91 22 App. D.C. at 25. The Supreme Court did not discuss the presumption.
92 See 2 Page � 151.
93 22 App. D.C. at 25-26.
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be proved without benefit of this presumption. In the hypothetical situa
tion presented the will would be denied probate because of the lack of

any evidence of this requirement unless it could be established by way of
presumption. It would therefore seem desirable to extend the presump
tion to all the acts necessary for a validly executed will upon proof of
the signatures of the witnesses and the testator.

As stated by the court, the presumption arises when the witness or

witnesses are dead. Normally, the testimony of subscribing witnesses
absent from the jurisdiction can be acquired by deposition; but situa
tions can arise where this would be highly impractical or impossible, or
where the witnesses within the jurisdiction are in no condition to testify
because of, for example, severe sickness. It would certainly be reason

able to extend the presumption to cover these situations.
Resolution of both these questions will have to await judicial determi

nation. A possible solution would be the enactment of a statute similar
to the Maryland act that in effect creates a presumption extending to all
the elements of due execution whenever a witness or witnesses are un

available.94 This type of presumption has almost the same scope of ap
plication as the general presumption of due execution discussed in sec

tion 1, supra, except for this one important distinction: It applies only
to those witnesses who cannot testify, whereas the presumption of the
Betts and Peters cases can be used to counteract adverse or inconclusive
testimony of a subscribing witness or witnesses.95
B. Effect of the Presumption. It is clear from the facts of the Kelly

case that there was no evidence contrary to the presumption. The plain
tiffs (contestants) based their case upon the legal effect of the certificate
�whether Cooksey was a witness, which is a matter of construction for
the court. As to the other basic facts (Cooksey's signature and the fact
that he was dead) there was no issue; and there was no testimony that he
did not sign in the presence of the testator, or at his request. In this type
of situation the proponents would be entitled to a directed verdict if the
presumption were a mandatory one. The court stated:

94 If any witness or witnesses to any will shall die before probate thereof, or if at
the time of the probate of any will any witness or witnesses shall be non-residents or

beyond the jurisdiction of the orphan's court, or if for any other reason their presence
cannot be secured, then proof by any credible witness of the signature of the testator
or of the signature of any such deceased or absent witness shall have the same effect
upon the probate of said will as if said deceased or absent witness had been present at
said probate and had testified that said will was duly executed.

Md. Ann. Code art. 93, � 384 (1951). See Grant v. Curtin, 194 Md. 363, 386-87, 71
A.2d 304, 315 (1950).

95 See Van Meter v. Van Meter, 183 Md. 614, 39 A.2d 752 (1944).
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It is to be noted that it was left to the jury in this case to consider all the circum
stances and to find what was the fact. It was left open to them to disregard the pre
sumptions if they found any facts in the case to rebut them. This was more favorable
to the plaintiffs [contestants] than they were entitled to have it in view of the con

dition of the testimony ; but they at least had no reason to complain of the submission
of the matter to the jury. The jury found the presumptions and the facts against
them, and we think that they found rightly.96
This language intimates that defendants were entitled to a directed ver

dict "in view of the condition of the testimony." If the jury had found
against the will, the trial court would have been justified in granting
judgment n.o.v.; it can be assumed that this would have been done if
the presumption was mandatory and not a mere permissive inference.
The court stated that the jury could disregard the presumption if they

found any facts legally sufficient to rebut it; but, unlike the Peters and
Betts cases, there is no abstract statement as to the quantum of evidence
necessary to rebut. However, it is a safe assumption that this presump
tion can be overcome by a lesser quantum of evidence than is required
for the presumption of due execution (where the court required that the

jury be satisfied of the truthfulness of the evidence) which shifts the
burden of persuasion. There is an important distinction between the
two presumptions: the presumption applied in the Kelly case does not

have an appreciable rational basis. There is no logical connection be
tween the fact that a witness is dead and that his signature is genuine
and the presumption that he accomplished the formal requirements of a

due attestation, whereas the strong effect of the presumption of due
execution can be justified when there is an attestation clause by its sub
stantial foundation in reason and policy. The basis of the presumption
of due attestation is apparently policy, fairness and convenience, and it
is a pure presumption of law; it could probably be rebutted by some evi

dence, or substantial evidence, to the contrary�the normal presumptions
rule.97 The above distinction is recognized by rule 14 of the Uniform
Rules of Evidence, which provides that all presumptions which have
a rational basis should shift the burden of persuasion, but that those
that do not should be rebutted by evidence which would be sufficient to

justify a finding of the non-existence of the presumed fact.98 Under the
latter test the presumption of due attestation would fall from the case

when contestant introduces evidence which would justify a finding that
the witness or witnesses did not duly attest the will; then, if proponent
96 22 App. D.C. at 26.
97 Annot., 121 A.L.R. 1078 (1939); Annot., 95 A.L.R. 878 (1935).
98 See note 70 supra.
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were relying solely on the presumption and had no evidence on the issue,
contestant could obtain a directed verdict. If proponent had some evi
dence in his favor, there would be a question of fact for the jury. If,
however, there were no evidence contrary to the presumption, the propo
nent could have the verdict directed in his favor on the basis of the un-

rebutted presumption.
It is obvious that when the will has an attestation clause the proponent

should rely on the presumption of due execution. As indicated supra, it
has a much stronger effect and a broader scope. However, if it is held
that the presumption of due execution will arise even when the will con
tains no attestation clause, there will never be an occasion to use the

presumption of the Kelly case, which applies only to deceased witnesses.
When there is no attestation clause on the will there should be but one

presumption: either a presumption of regularity applying to all the ele
ments of a due execution as performed by the, testator and both wit

nesses, or the same presumption applying only to the individual attesta
tion of those witnesses who are deceased or unavailable.

3.

Caveat After Probate
The record of any will probated in the District of Columbia or else

where is made, by statute, prima facie evidence of the due execution
of the will." The court of appeals has therefore held that the proponent
of a will that had been previously probated need not prove its execution
but can rely in the first instance on the record of probate.100
The effect of this rule was discussed in Barbour v. Moore,101 which

was an action in ejectment by the heirs of the testator against those who
took the land under the will. Plaintiffs (contestants) alleged, inter alia,
that the will (which had been previously probated) had not been duly
executed; defendants offered evidence on the issue and read the record
of the will and probate into evidence. The instruction to the jury stated
"that the record of the will and probate was 'to be taken as prima facie
evidence of the due execution of the will,' " but that they must consider
all the evidence on the elements of due execution and then determine
whether these elements had been established by a preponderance of the
evidence, and that the probate of the will had no effect on the rights
of the parties.102 The jury found against the will.
99 D.C. Code Ann. � 14-403 (19S1).
100 Flocker v. Di Gennaro, 88 U.S. App. D.C. 133, 187 F.2d S13 (19S1)
101 4 App. D.C. 535 (1894).
102 Id. at 544-45.
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The court reversed, holding that the statute was an evidence statute

which made the record prima facie evidence for defendants (proponents),
and that the burthen was thereby cast upon the plaintiffs [contestants] of producing
satisfactory proof to overcome the case thus made in defense. This should have
been clearly stated to the jury. ... [I]t is not at all improbable that the jury failed
fully to appreciate and give due weight and proper effect to this record evidence.
. . . And the onus of proof having been thus cast upon the plaintiffs, we fail to find
in the record any evidence legally sufficient to overcome the prima facie effect of the
probate of the will .... We think the jury should have been so instructed.103

There was no legally sufficient evidence to overcome the prima facie
case, and the indication of the last sentence is that proponent could
have obtained a peremptory instruction. The statute therefore creates a

true presumption.104 But the court's language as to the burden of proof
is ambiguous. The statement concerning the burden "of producing
satisfactory proof to overcome" proponents' case can be interpreted to
mean not only that the burden of proceeding has shifted, but also that
the burden of persuasion is on contestants. It does not seem unreason

able to place the full burden of proof on contestant when the will has
been previously probated, and this issue will have to be determined in
some future litigation.

4.

Summary
Proof of the signatures of the testator and witnesses to a will valid on

its face which contains an attestation clause reciting compliance with
the legal requirements for a validly executed will gives rise to a pre
sumption that the will has been properly executed. The presumption
apparently shifts the full burden of proof (burden of proceeding and
burden of persuasion) to contestant, who cannot prevail unless he

103 Id. at 546-47. The statement quoted also referred to a presumption of testator's

knowledge of the contents of the will. The court at first indicated that the presumption
arose from the fact of execution but then intimated that knowledge of the contents is an

element of execution and was thus part of the prima facie evidence of execution. It
concludes that the prima facie effect of probate and the presumption "embraced in it"
cast the onus of proof upon contestants.

Knowledge of the contents is an inherent element of a will. The presumption arises
when the will has been duly executed by a person of sound mind. Lipphard v. Hum

phrey, 28 App. D.C. 355, 360-61 (1906), aff'd, 209 U.S. 264 (1908). See Grant v. Curtin,
194 Md. 363, 386, 71 A.2d 304, 314-15 (1950); Taylor v. Creswell, 45 Md. 422 , 431

(1876) ; 1 Page �� 51-52. The presumption will prevail "in the absence of proof of fraud,
undue influence, or want of testamentary capacity." 209 U.S. at 270.

104 This is the usual rule where a prima facie case is created by statute. Gausewitz,
Presumptions, 40 Minn. L. Rev. 391, 393 (1956).
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satisfies the jury that the execution was defective.105 If he introduces
evidence which, if believed, would justify a finding in his favor, the
issue should be submitted to the jury with appropriate instructions;
he can obtain a directed verdict only if his evidence is so overwhelming
that the presumption will be rebutted as a matter of law, i.e., when
reasonable men could not hold otherwise. If he has no evidence or only
a scintilla of evidence in his favor, proponent will be entitled to a

directed verdict.
There has been no express holding as to whether the presumption

will arise when the will contains no attestation clause. If it is so held,
the presumption should shift only the burden of proceeding for it is a

"weaker" presumption, having no substantial rational basis.
When the witnesses to a will valid on its face are dead, proponent can

avail himself of a presumption that the deceased witnesses duly attested
the instrument by proving the validity of their signatures. This "pre
sumption of due attestation" does not have a sound rational basis and it
does not affect the burden of persuasion. Its scope of application is
not clear, but it is a true presumption which shifts to contestant the

duty of coming forward with evidence to rebut it. Proponent will be
entitled to a directed verdict if there is no evidence opposing the pre
sumption, but the presumption should be rebutted by the introduction
of substantial evidence to the contrary, i.e., evidence which will support
a verdict for contestant.106 Thus, if only one of the witnesses is dead
and the other witness affirmatively testifies that he (the deceased wit
ness) did not duly attest the will, the presumption will be rebutted; but
there may nevertheless be a question of credibility which would thus
preclude a directed verdict for contestant. If the living witness testifies
that the other did comply with the requirements for a valid attestation,
proponent should obtain a directed verdict in the absence of any other
evidence which contestant could rely on to create an issue of fact.
Because this presumption is "weaker" than the presumption of due

execution, the latter should be relied upon by a proponent whenever
the will contains an attestation clause. If the presumption of due execu

tion is held to arise even when there is no attestation clause, the pre
sumption of due attestation will be superfluous.

105 The Betts and Peters cases indicate a high measure of proof, viz., clear and con

vincing evidence or evidence which satisfies the jury of the truthfulness of his allega
tions. It would be more reasonable to require him to satisfy them by a preponderance
of the evidence�to satisfy them that his allegations as to the lack of due execution are
more probably true than untrue. See note 86 supra.

106 See note 97 supra.
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If the will has been previously probated, the record of probate is, by-
statute, prima facie evidence of the due execution of the will. The
statute creates a true presumption, but it is not clear whether the full
burden of proof is shifted to contestant.
When the court has occasion to specifically determine whether any

of these presumptions shift the burden of persuasion, its decision should
not be based on blind adherence to the Thayer-Wigmore doctrine but
should be based on policy, fairness and convenience, and the rational
basis of each presumption. If the court follows a policy in favor of the
validity of wills, it should require the contestant's evidence to pre
ponderate whenever proponent has the benefit of the strong presump
tion of due execution arising from the attestation clause.

Ill

Testamentary Capacity

The presumption of sanity of a testator at the time of execution of his
last will and testament is complicated in several regards, not the least
of which is proper nomenclature. At the outset, there is a question of

precisely what the presumption encompasses: the mental capacity of
the testator (sanity) or the broader concept of testamentary capacity.107
While in practice, the question will generally resolve itself into a single
issue of fact, viz., the question of whether the decedent had the mental

capacity to execute the will in question, there exists a distinction between

sanity and testamentary capacity which could conceivably influence the

requirements of proof at trial. Reference to the District of Columbia
Code reveals an inherent distinction between soundness of mind and

capability of executing a valid deed or contract.105 It is entirely possible
that a testator could be found "sane," but unable to fulfill the require
ments for executing a will which have been woven into the case law and

generally applied in all jurisdictions; or an individual could be endowed
with the requisite mental capacity, yet lack testamentary capacity be
cause he is under age twenty-one. It has been declared that the testator

107 There exists a distinction in the minds of leading textwriters in the field of wills
between sanity and testamentary capacity. 1 Mersch, Probate Court Practice in the Dis
trict of Columbia, � 724 (2d ed. 19S2) ; 2 Page �� 767, 770. The former implies that
testamentary capacity is the broader term and includes within it the concept of sanity.

108 No will, testament, or codicil shall be good and effectual for any purpose what
ever unless the person making the same be, if a male, of the full age of twenty-one
years, and if a female, of the full age of eighteen years, and be at the time of executing
or acknowledging it, as hereinafter directed, of sound and disposing mind and capable
of executing a valid deed or contract.

D.C. Code Ann. � 19-101 (1951).
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must be of "sufficient mind and memory to know: (1) what property
he owns in a general way; (2) the person or persons who would be the
natural objects of his bounty and his relation towards them; and (3)
the nature of the instrument he is executing."109 The Supreme Court,
in an era prior to our preoccupation with psychiatry and mental ills
in general, declared that the testator "may have been insane to the ex

tent of being dangerous if set at liberty, and yet may have had sufficient
mental capacity to make a will, to enter into contracts, transact business
and be a witness."110
The practical importance in this discourse on semantics is not to be

overlooked. A proponent of a will who confines his argument and proof
to the sanity of the testator might be confronted by an opponent who
contends that the statutory requirement that testator be "of sound and

disposing mind and capable of executing a valid deed or contract"111
demands something more than proof of sanity. Whether one can be of
"sound and disposing mind," but incapable of "executing a valid deed
or contract" remains open to conjecture and interpretation.
The courts in the District of Columbia happily have not been faced

with conceptual distinctions between sanity and testamentary capacity
in respect to the presumptions applicable thereto. One can therefore

speak alternatively of the presumption of sanity or testamentary capacity
without further refinement of the terms. The presumption of sanity is

interpreted to mean the presumption of testamentary capacity to execute
a will at the time of execution}12,

1.

The Presumption of Sanity and the Burden of Proof
Although considerable conflict exists in the various jurisdictions as

to the existence of a presumption of sanity which obtains specifically in
will cases,113 the District of Columbia has recognized such presumption

109 Millard v. Matthews, 80 U.S. App. D.C. 123, 149 F.2d 292 (1945) ; Lewis v.

American Security & Trust Co., 53 App. D.C. 258, 261, 289 Fed. 916, 919 (1923). (Em
phasis added.)

110 Keely v. Moore, 196 U.S. 38, 46 (1904), affirming Kelly v. Moore, 22 App. D.C.
9 (1903). That there may be mental unsoundness or mental weakness which will not

destroy testamentary capacity, see Rollison, Wills � 57 (1939).
111 See note 108 supra.
112 Leach v. Burr, 188 U.S. 510, 513 (1903) ; Obold v. Obold, 82 U.S. App. D.C. 268,

163 F.2d 32 (1947) ; Dunlop v. Peter, 8 Fed. Cas. 91, No. 4168 (C.C.D.C. 1807) ; Tyson
v. Tyson, 37 Md. 567 (1873); Higgins v. Carlton, 28 Md. 115 (1868).

113 2 Page � 770.
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as one which had become well established in Maryland law114 by 1868
in the case of Biggins v. Carlton.115 There the court held that, inasmuch
as sanity is presumed by law in all jurisdictions, there is "no satisfactory
reason" for some jurisdictions to declare an exception to the rule when

dealing with last wills and testaments. Reference is made therein to a

prior Maryland decision116 as well as the English authorities who have

escaped the fallacy " 'of requiring a party to give positive proof of the
existence of a fact, which the law presumes, in the absence of all

proof.'"117
The presumption is based in the first instance on convenience and

obvious policy considerations.118 In addition, there is good practical
reason for giving proponent the advantage of the presumption when it
is considered that not infrequently caveats to a will are filed on the
flimsiest grounds, for no other reason but to harass the named bene
ficiaries or to provoke them into making a settlement with the dis

gruntled contestant in preference to being denied their legacies pending
adjudication of the case many months or even years later.119 It is com

monplace for the contestant to allege a rote string of deficiencies of
the testator as reflected in the particular will in issue�improper execu

tion, testamentary incapacity, fraud and undue influence invariably
comprising the contestant's pleadings�even though he is not prepared
to introduce the slightest evidence in support of more than one of them.
In many instances, circumstances and the passing of time render it
almost impossible for the proponent to furnish direct or even circum
stantial evidence to counter the several allegations, any one of which
could prevent probate of the will. The presumption of sanity, with which
we are immediately concerned, not only fills the void in the proponent's
case when actual proof is unavailable, but has the additional salutary

114 The D.C. Code provision pertaining to testamentary capacity as set out in note

108 supra, and the Annotated Code of Maryland, art. 93, � 346 (Supp. 1956), are simi
lar today save in one particular�the minimum age requirement for males to execute a

will in the District of Columbia remains 21 years, while in Maryland it has been low

ered to 18 years.
118 28 Md. 115, 141-44 (1868). This case is cited by the Supreme Court in Brosnan

v. Brosnan, 263 U.S. 345, 349 (1923), discussed infra.
116 Townshend v. Townshend, 7 Gill 10 (Md. 1848), which, twenty years prior to

Higgins v. Carlton, discussed the presumption of sanity and made reference to the pre
sumption of continuing insanity, discussed in subsection 3 infra.

117 28 Md. at 143.
us Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, 907

(1931).
119 See note 75 supra.
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function of focusing the attention of the court and the jury on the

strength or weakness of contestant's case.

At this point, the reader is again reminded of the customary manner

of raising a presumption. The party relying on the presumption, faced
with the initial burden of proof, introduces evidence designed to estab
lish his basic facts which in turn give rise to a presumption. This will
establish a prima facie case, will carry him past a directed verdict, and
may entitle him to a directed verdict at the close of all the evidence. The
burden of proceeding is then relegated to his opponent. Because of the
unusual nature of the presumption of sanity, the requirements for creat

ing the presumption are unique. Whereas in most instances the party
relying on the presumption must establish certain specific basic facts
before the presumed fact arises, here far less is required of proponent.
The above-mentioned case of Higgims v. Carlton is basis for the proposi
tion that the presumption is raised in the absence of all proof.120 But it
should be self-evident that even before examining the issue of
whether or not the decedent possessed the requisite soundness of mind to

execute a will, the court must be satisfied that he in fact did draw a

will.121 In a loose sense then, the existence of a will valid on its face

might be considered a basic fact to give rise to the presumption of sanity.
Where the sole issue at trial is testator's sanity, it being stipulated that
the will meets all the technical requirements, proponent in such case

enters the courtroom with his presumption created ab initio. If con

testant should allege that decedent made no will, but if he had executed
one he lacked testamentary capacity, proponent must still introduce
credible testimony of the execution of a will before the issue of

sanity and the concurrent presumption arise in his favor. In keeping
within the theory of presumptions, the burden of proceeding�and
the burden of persuasion as we shall see�shifts to contestant requiring
him to introduce evidence of testator's want of mental capacity. Thus,
because the proponent has the benefit of a presumption, in practice the
contestant opens the case.

The issue as to who has the initial burden of proof is subject to con

siderable disagreement throughout the United States.122 Professor At-

120 See notes 117, 118 supra.
121 28 Md. at 143-44. The court applied what it termed the "true doctrine, that

whenever satisfactory proof establishes the doing of an act, especially if it conforms to
the formalities required by law, it must be considered, in the absence of opposing proof,
as done by a reasonable and sane man." See also 9 Wigmore � 2500.

122 Atkinson � 101; 1 Jones, Evidence � 189 (4th ed. 1938); 2 Page � 767. See also
Annots., 110 A.L.R. 676 & 687 (1937).
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kinson refers to the "orthodox view" which places the burden of proof
on the issue of testamentary capacity on proponent, while an "approxi
mately equal number of decisions" place the burden on contestant.123
In support of the so-called "orthodox view," he suggests that it is based
from the standpoint of logic on the ground that testator's capacity as

well as due execution are necessary for the validity of a will and that
proponent should therefore prove both elements.124 As to those states
which place the burden on the contestant, he writes�in what seems to
be uncritical loyalty to the Thayer-Wigmore theory of presumptions�
that it should not be held that the presumption of sanity shifts the full
burden of proof, but rather that the "only sound reason" for the rule is
the policy of some courts in favor of testacy which makes testamentary
capacity "a matter of defense."125 Keeping in mind that we are dealing
with an essential element in proponent's petition for probate, there is
indeed little valid basis in reason or policy for support of the position
that contestant has an affirmative defense, other than it avoids doing
outward violence to the "rule" laid down by Thayer and Wigmore.
Adherence to the dogma that the burden of persuasion never shifts will

only perpetuate the confusion abounding in this area of the law. For if
those who adhere to Professor Atkinson's "matter of defense" theory are

asked to examine the underlying reason for making lack of testamentary
capacity an affirmative defense to be established by contestant, they
are forced to recognize that the law presumes sanity and therefore places
the burden of proof on the party alleging insanity. If it were not for the

presumption of sanity, the proponent would have the initial burden of

proving this essential requirement for a valid will. It is submitted that
it would be more in keeping with reason to declare that, even though con

testant may first introduce evidence of insanity, the presumption of

sanity favoring proponent has been functioning behind the scene to

place the twin burdens of persuasion and proceeding on the contestant.126
It is only in outward appearance to the courtroom spectator that con

testant has assumed what may be viewed as an affirmative defense.
The courts in Maryland and the District of Columbia have long ago

123 Atkinson � 101.
124 Ibid.
125 Ibid.
i26 This rationale has the additional theoretical advantage of conforming the pre

sumption of sanity to the concept that the office of a true presumption is to aid the

party having the initial burden of proof on the issue involved. See Falknor, Notes on

Presumptions, IS Wash. L. Rev. 71, 74 (1940) ; Laughlin, In Support of the Thayer
Theory of Presumptions, 52 Mich L. Rev. 195, 209 (1953).
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aligned themselves with this view and have recognized that the pre
sumption of sanity serves to "shift" the burden of persuasion onto the

party contesting the testamentary capacity of the testator. In the Mary
land case of Higgins v. Carlton,127 it was held that it is a "logical con
clusion from the presumption in favor of sanity, that 'the burthen of

proof lies upon the person who asserts unsoundness of mind' ";128 (It is
not to be overlooked that some of the earlier cases spoke only of the
burden of proof without mention of a presumption of sanity. In the
District of Columbia case of Dunlop v. Peter129 decided in 1807, an ap
peal was taken on the question of which party, contestant or proponent
of the will, had the right to open and close the argument. The con

testants claimed that the burden of proving that testator was not sane

was on them; the proponents (who were the original plaintiffs) claimed
the affirmative of the issue was their responsibility and therefore the

right to open and close fell to them. The proponent "can offer no evi
dence until the sanity of the testator is impeached." The court ruled that
the contestant "is the mover, the actor, and on him" lies the burden of

proof.130)
What appeared to be a rule solidly established was seemingly upset,

insofar as the District of Columbia was concerned, by the decision in
Rich v. Lemmon131 which held that the onus of proof upon the issue of
mental capacity was on the proponent of the will. This decision, ren

dered in 1899, was repudiated four years later by the Supreme Court in
Leach v. Burr,132 wherein the Court stated its approval of the decision
in Dunlop v. Peter and Higgins v. Carlton and ruled that "the burden
of proof, in this District at least, is on the caveators."133 In so ruling,

127 28 Md. US (1868); accord, Tyson v. Tyson, 37 Md. 567 (1873).
128 28 Md. at 142. (Emphasis added.)
129 8 Fed. Cas. 91, No. 4168 (C.C.D.C. 1807), cited with approval in Carrico v.

Kirby, S Fed. Cas. 149, No. 2442 (C.C.D.C. 1829).
130 8 Fed. Cas. 91, 92, No. 4168 (C.C.D.C. 1807). As employed here, "burden of

proof" must necessarily encompass burden of persuasion as well as burden of proceeding.
131 15 App. D.C. 507 (1899). The decision rendered by the court is curiously in

articulate. It holds that the onus of proof as to testamentary capacity is on proponent,
but in the next sentence strongly intimated is the thought that proponent need only prove
due execution and attestation, following which the contestant would be called upon to

produce evidence. This latter sentence could readily be interpreted as entirely consistent
with the rule as previously and subsequently announced, viz., the proponent must prove
formal execution at which time the burden of proof shifts to the contestant on the issue
of sanity.

132 188 U.S. 510 (1903).
133 Id. at 516.
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the Court affirmed the trial court's directed verdict for proponent on the

ground that the contestants failed to sustain their burden of proof.
A more explicit statement to the effect that the presumption of sanity

places the burden of proof on contestant was rendered by the Supreme
Court of the District of Columbia in the case of In re Will of Shelley,13*
decided in 1906. There the court held that:

On the . . . issue as to testamentary capacity, the caveatee has the benefit of the
presumption that the testatrix was of sound mind when the paper was executed, and
the burden of proof to show want of mental ability to make a valid will is therefore
cast upon the caveator.135

This position was reinforced by a subsequent District of Columbia case,
Brosnan v. Brosnan.136 The language employed by the Supreme Court,
speaking through Mr. Justice Sanford, conclusively established recog
nition of the presumption of sanity with the concurrent placing of the
burden of persuasion on opponent of the will:

Apart from any question of pleading as to the burden of allegation, this rule as

to burden of proof rests upon the ancient presumption in reference to sanity. [Citing
Higgins v. Carlton.] And viewed from a practical rather than an academic standpoint,
it gives effective weight to the presumption of the testator's sanity and obviates the

difficulty which would arise if such presumption -were treated as one which merely
established a prima facie case in favor of the proponent of the will but did not relieve
him from the ultimate burden of persuasion on the question of the testator's mental

capacity, involving a nice distinction tending to confuse in a jury trial. And for this

reason, as well as upon the principle of stare decisis, we have no disposition to modify
or change the law of the District as settled in Leach v. Burr.137

Thus, the District of Columbia has become wedded to the principle
that the presumption of sanity places the burden of persuasion on the

contestant, who is put to the task of proving his contention in spite of
the fact that testamentary capacity is essential to probate of a will.

2.

Rebutting the Presumption
It remains to be considered what quantity of evidence the contestant

must introduce to meet, first, the burden of proceeding and, second, the
burden of persuasion. Meeting the first burden will preclude a directed
verdict against him; meeting the burden of persuasion will enable him

134 34 Wash. L. Rep. 801 (Sup. Ct. D.C. 1906).
135 Id. at 802. (Emphasis added.)
13� 263 U.S. 345 (1923).
137 Id. at 349. (Emphasis added in part.) See Ray, Burden of Proof and Presump

tions, 13 Texas L. Rev. 33, 58 & n.43 (1934).
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to obtain a verdict or a finding in his favor. After the contestant has
submitted all his evidence on the issue of testamentary capacity (at
which time proponent may move for a directed verdict on that issue)
the court must then study the testimony and determine whether con

testant has introduced evidence which would justify a jury verdict in
his favor and preclude a directed verdict against him. This entails a

certain quantum of credible evidence which will influence the court in

determining whether the issue should go to the jury�the physical condi
tion of the testator at the time of executing his will, medical testimony,
his relation to the beneficiaries, the nature of the provisions in the will,
the demeanor of witnesses, the strength of contestant's case in the ag
gregate, and the persuasiveness of counsel are but a few of the court's
considerations. At the close of all the evidence the court will ask itself:

Has he made out such a case by the evidence as to warrant and support a verdict
of the jury that she was not of sound and disposing mind . . . when the will was

signed? If not, the court should direct a verdict for the caveatee; but if, by any
proper inferences which a jury may be allowed to draw from facts proven, a verdict
against the will as to this issue could be allowed to stand, then this issue should be
submitted to the jury.138

The court may find that any one of three possible situations is pre
sented by the evidence before it: (1) if contestant has introduced only
a scintilla of evidence tending to show insanity, an amount that the court

concludes as a matter of law cannot satisfy his burden of proof, a verdict
will be directed for proponent on that issue; (2) at the other extreme,
if contestant has introduced overwhelming evidence of lack of testa

mentary capacity at the time of execution, an amount which the court
finds as a matter of law overcomes both the presumption of sanity and
proponent's direct evidence (if any), a verdict will be directed for con

testant; and (3) the intermediate situation, where contestant puts in a

quantum of evidence which the court concludes is sufficient to make the
issue of sanity a deliberative question of fact. It should be noted that
the presumption of sanity is evidentiary,139 for it does not fall from the

138 In re Will of Shelley, 34 Wash. L. Rep. 801, 802 (Sup. Ct. D.C. 1906).
139 The authorities are not in agreement. Thayer opposes instructions to a jury that a

presumption is to be weighed as evidence. Thayer, A Preliminary Treatise on Evidence at
the Common Law 313, 337, 560-76 (1898). Wigmore is an advocate of Thayer's position
that the jury should not be instructed on a presumption, 9 Wigmore � 2491, but he
recommends that instructions on the evidential value of the basic facts which give rise
to a presumption be given, when such facts possess probative value in themselves.
9 id. � 2498a, (21), (22). Morgan believes that no instructions on presumptions should
be given because they tend to confuse the jury; rather he suggests that all presump-
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case in this third situation. It will be mentioned in the instruction to

the jury,140 which will make a determination of fact as to whether it is
overcome by contestant's evidence.
It is of special importance for the contestant of a will to have some

idea of what the courts in the District of Columbia require to put the
case in this third situation, thereby allowing the jury to deliberate the
issue of testator's sanity. Discussion of several cases should provide
some insight as to what the courts have deemed has, and has not, been
sufficient to meet the burden of proceeding. The case of Leach v. Burr,ul
decided by the Supreme Court, is a useful starting point. "The testator
was seventy-three years old, white, childless, unmarried," and his nearest
relatives were cousins (contestants). He lived in the District of Co
lumbia for twenty years and never heard from them. He was a man

"not easily influenced" and "of strong religious convictions." His last
illness was brief, lasting but eight days. In that time, he informed a

parson that since he could not give a bequest to his church within thirty
days of death, he wished the parson to prepare a deed turning everything
over to Lucas, the young colored man with whom he, testator, had kept
house for ten to twelve years. For some years, Lucas had general man
agement of testator's florist business. The parson suggested a will be
drawn. The testator told Lucas, at the time the deed had been drawn,
what he wanted in reference to the parsonage. Lucas had assured him
he would carry out his wishes. After testator died and the estate was

readied for probate, the contestants alleged that testator lacked testa

mentary capacity. The evidence consisted of the following: the testi

mony of the pastor showing testator's mind to have been clear and that
he knew what he was doing; neither attending physician, notary, execu
tor, nor Lucas, all of whom had been present the morning the will had
been drawn, was called as a witness; "seven physicians were called who,
upon a hypothetical question, substantially concurred that it was con

trary to their experience and reading that a man seventy-three years of

age, dying of acute pneumonia, should have testamentary capacity be-

tions should shift the full burden of proof, which would "make it unnecessary ever

to mention the presumption to the jury." Morgan, Presumptions, 12 Wash. L. Rev. 255,
281 (1937). Reaugh contends that instructions on presumptions should be avoided where

possible, but recognizes that they are necessary in some instances. Reaugh, Presumptions
and The Burden of Proof, 36 M. L. Rev. 819, 833 (1942). McCormick advocates in
structing the jury on presumptions to aid the jury in their deliberation. McCormick
�� 316, 317.

140 See notes 145-49 infra.
141 igs TJ.S. 510 (1903).
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tween three or four hours before death." The opinion gives no indica
tion that the proponent, Lucas, introduced any evidence in support of
the will. The main issue on appeal was whether the trial court was

correct in directing a verdict sustaining the will. It was held that but
one conclusion could be drawn, that being in favor of the mental sound
ness of testator, and the directed verdict was affirmed.
In the case of In re Will of Shelley1*2 the contestant alleged, inter alia,

lack of testamentary capacity. At the close of his case, the evidence
stood in the following posture: no witness who had seen testatrix at or

near the date of the will had said she was not of sound and disposing
mind; no medical testimony had been offered, except that of one of the

attesting witnesses, and his testimony was clear that testatrix was men

tally sound; a large number of letters from testatrix had been introduced
in order to throw light on her mental soundness�none of these indicated
"failure of intellectual faculties"; contestant contended that correspond
ing between testatrix and her brother was very friendly "down to a

short time before the date of the will," when suddenly she wrote him
such an unfriendly letter that it was indicative of a disordered mind.

Reading the same correspondence, and hearing the testimony of the

brother, the court found relations between the two had been strained
for many years. The judge concluded that there was nothing in the fore

going to warrant a jury in finding that testatrix was not of sound mind
and therefore directed a verdict for proponent on that issue.
In factual contrast to these two decisions is the more recent case of

McCartney v. Holmquist,143 in which an appeal was made from an order

denying probate of a codicil to testatrix' will. The evidence showing
lack of testamentary capacity when she executed the codicil comprised
the following: "for a period of several weeks prior to the date of the
execution of the codicil," testatrix had been extremely ill�"arterio
sclerosis, cancer of the pancreas, hardening of the liver and kidneys,
gallstones, and enlargement of the heart; she was in great pain and in
consequence was given frequent and large doses of hypnotic and nar

cotic drugs; she was drowsy and extremely weak"; within two or three
days after execution of the codicil and at other times before executing
it, "her conversation was muddled and rambling", one physician testi
fied that she "was not in a mental condition to make a will or do any
business" when he saw her, the reason being the "wandering condition of
her mind." The proponent, having introduced evidence to prove that

142 34 Wash. L. Rep. 801 (Sup. Ct. D.C. 1906).
143 70 App. D.C. 334, 106 F.2d 8SS (1939).
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testatrix was of sound and disposing mind and memory, argued that
there was not sufficient evidence to warrant submitting the question to

the jury. But the trial court found substantial evidence tending to prove
lack of testamentary capacity and submitted the question to the jury.
There was a verdict for contestant and an affirmance on appeal, the ap
pellate court establishing the test that if contestant introduces "substan
tial evidence to the contrary," the trial judge was bound to submit the
issue to the jury.144
This last case stands for the proposition that a contestant's burden of

proceeding will be deemed satisfied if he has furnished substantial evi
dence of want of testamentary capacity. It is also a useful guidepost
for indicating what in fact constitutes "substantial evidence" in this
connection. On the other hand, Leach v. Burr and Shelley furnished
but slight or insubstantial evidence of insanity and the burden of pro
ceeding was never sustained.
When contestant has introduced substantial evidence of insanity at

the time of execution, an issue of fact will be presented. As stated above,
the presumption remains in the case and is mentioned in the instruction
to the jury. The burden of persuasion rests on the contestant and the
satisfaction of this burden will be equivalent to a jury determination that
the presumption of sanity and any evidence on behalf of proponent have
been overcome by the weight of evidence favoring contestant. An ex

amination of jury instructions in two District of Columbia cases illus
trates the measure of persuasion required of contestant.
In McCartney v. Holmquist, the instruction read in part as follows:
The jury are instructed as a matter of law that the decedent ... is presumed in

law to have been of sound and disposing mind and capable of executing a valid deed
or contract at the time of the execution by her of the paper . . . purporting to be a

codicil to her last will and testament; and the burden of proof rests upon the
caveators to overcome such presumption and to prove by a fair preponderance of the
evidence that said [testatrix] at the time of the execution by her of the paper
writing aforesaid was not of sound and disposing mind and was not capable of

executing a valid deed or contract.145

In the more recent case of Obold v. Obold,146 the trial court, after finding
sufficient evidence to go to the jury on the issue of testamentary capacity,
instructed in part as follows:

You are instructed that every person who is as much as 21 years of age is pre
sumed to be of sound and disposing mind and capable of making a valid will, and

144 Id. at 335, 106 F.2d at 856. (Emphasis added.)
145 Id., Transcript of Record, p. 264.
140 82 U.S. App. D.C. 268, 163 F.2d 32 (1947).
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that this presumption extends through life, irrespective of age or physical infirmity,
unless and until such presumption is overcome by a preponderance of the evi
dence . . . -147

Now, you are instructed that the burden of proof is upon the caveators or the

plaintiffs to establish a want of testamentary capacity on the part of the testator at

the time of the execution of the will by a fair preponderance of the evidence.148

A fair preponderance of the evidence means that the party on whom rests the
burden of proof must show what he must prove by evidence which weighs heavier
than that on that issue to the contrary .... If it weighs neither more nor less, if
it is neither more nor less convincing to you as to its truth than the evidence on that
issue to the contrary, it does not preponderate, and the decision in that case must go

against the person upon whom rests the burden of proof on that issue.149

Both cases include in the instructions the "preponderance" test, the
latter court offering as clear an explanation as the term permits. An
instruction which informs the jury of a presumption, the burden of proof,
and "a fair preponderance of the evidence," will not be reversed on ap
peal, but it is certainly questionable whether the jury will have carried

anything into the juryroom other than a feeling of futility. It is sub
mitted that much of this language can be avoided by not mentioning the
term preponderance of the evidence. Such an instruction, embodying
a "preponderance of probability" measure of persuasion,150 might read
as follows:

The jury are instructed that the decedent is presumed in law to have been of
sound and disposing mind and capable of executing a valid will,151 and the burden
of proof rests upon the contestant to overcome such presumption. By the burden of
proof is meant that contestant must satisfy you that the fact of insanity is more

probably true than untrue. But if you find that it is just as probable, or more

probable, that the testator was sane at that time, you must find for proponent.

Morgan suggests that an instruction should exclude mention of the burden
of proof, thereby further simplifying this instruction. He states that the
court might
well confine his instruction on this matter to a specification of the disputed proposi
tions of fact and a direction as to which party must fail on each proposition unless

147 Id., Transcript of Record, pp. 742-43.
148 Id., Transcript of Record, p. 739.
149 Id., Transcript of Record, p. 740.
150 See McCormick � 319; Morgan, How to Approach Burden of Proof and Presump

tions, 25 Rocky Mt. L. Rev. 34, 39 (1952).
151 There is a difference of opinion between Morgan and McCormick as to whether

a presumption should be mentioned in the instruction to the jury when it has shifted
the burden of persuasion. See note 139 supra.
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the jury is convinced by the evidence that the truth of that proposition is more

probable than its falsity.152

Whether the court of appeals would approve an instruction which does
not specifically mention the "burden of proof," is open to conjecture.

3.

The Presumption of Continuing Insanity
The foregoing analysis of the presumption of sanity might be summed

up by saying that there is a presumption that a man is of sound and
disposing mind until the contrary is shown; so also, when the contrary
is shown "the presumption is that he continues to be of unsound mind
until evidence again overcomes that and shows that he has returned to
soundness of mind."153 With this by way of introduction, an examina
tion of the presumption of continuing insanity will be undertaken, since
it differs from the presumption of sanity not only in that it favors the
contestant rather than proponent, but also in the requirements for

raising the presumption in the first instance.
As soon as the issue of sanity appears in a will contest, proponent's

presumption, as has been shown above, "shifts" the full burden of proof
to contestant. The latter must go forward with the evidence, initially,
in order to preclude a directed verdict and then to persuade the jury to

find in his favor. His cause is not necessarily lost, because he is un

able to offer evidence of insanity at the time of execution of the will.
If he is able to introduce substantial evidence tending to show (1) that
the decedent was in fact insane prior to executing the will or codicil in

question and (2) that such insanity was of a permanent type, a pre
sumption of continuing insanity will arise in his favor.154 Such evidence
will assuredly fulfill his burden of proceeding; but the effect on the
burden of persuasion is not so clear for there are now two conflicting
presumptions in the case. The disagreement which exists among the
different writers and courts with respect to the underlying theory of pre-

152 Morgan, Instructing the Jury upon Presumptions and Burden of Proof, 47 Harv.

L. Rev. 59, 67 (1933).
153 Transcript of Record, p. 743, Obold v. Obold, 82 U.S. App. D.C. 268, 163 F.2d

32 (1947).
154 Keely v. Moore, 196 U.S. 38, 46 (1904), affirming Kelly v. Moore, 22 App. D.C.

9 (1903). This presumption may be looked upon as a specialized application of the
general presumption that a condition, ordinarily continuing, is presumed to continue as

long as it is usual for such a condition. See Henderson v. Mann, 47 App. D.C. 174
(1917); In re Kehler, 159 Fed. 55 (2d Cir. 1908); McCormick � 309. See also 2 Page
�� 768, 772-73.
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sumptions continues undiminished when the added ingredient of a con

flicting presumption enters the picture. This is reflected in three separate
approaches to the problem.
The first approach is illustrated in the case of Keely v. Moore,155

in which the contestant claimed, inter alia, a pre-existing lack of mental

capacity of the decedent. The evidence disclosed that the decedent had
been "committed to a private insane asylum as a lunatic" (acute mania)
upon certification of two physicians and at the request of a cousin. He
remained in the asylum about six weeks and "was discharged as prob
ably cured" (in reality a leave of absence on probation) more than three
weeks before the execution of his will. Subsequent conduct on his part
justified belief in his cure and a formal order of discharge was entered
on the records of the asylum. "In addition to the proof of his commit
ment to the asylum, and of his undoubted insanity prior" and subse

quent thereto, there was slight evidence of insane conduct during the
month in which he executed his will, "though there was no opinion ex

pressed by any one that he was incapable of making a valid deed or

contract." The issue was presented to the jury under an instruction
that if they
found his insanity to be permanent in its nature and character, the presumptions
were that it would continue, and the burden was upon the defendant [proponent] to
satisfy the jury by a preponderance of testimony that he was at the time of executing
the will of sound mind.156

This indicates that once the presumption of continuing insanity arose, it
destroyed the pre-existing presumption of sanity which placed the orig
inal burden of proof on contestant. The presumption of continuing in
sanity remained in the case and shifted the burden of proof back to

proponent, who must now meet his burden of proceeding by substantial
evidence tending to show sanity and meet his burden of persuasion by
a preponderance of the evidence�the same tests required of contestant
when only the presumption of sanity was in the case. It should be noted
that there is a problem of conflicting presumptions, as the above-quoted
language reveals, only when the basic facts of the presumption of con-
tining insanity are found to exist (a) as a matter of law (in which event
no instruction on the defunct presumption of sanity should be given)
or (b) to the satisfaction of the jury (in which event the jury should
be instructed that the original presumption of sanity no longer exists).
This treatment of the presumption is in conformity with the Uniform
155 196 U.S. 38 (1904).
156 Id. at 46-47.
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Rules of Evidence, rule 15, wherein it is stated that if one of two con

flicting presumptions has a stronger basis in logic, it will take the other
and weaker one out of the case; rule 14(a) would shift the burden of

persuasion when a presumption has a strong rational basis.157 In com

paring the relative strength of the two presumptions, they can in no

way be considered equal. One is based on little more than policy con

siderations with no basic facts to support it; the other rests on a founda
tion of concrete fact strongly suggestive of insanity at the time of execu
tion of the will.
A second approach to the problem is that advocated by the Model

Code of Evidence, rule 704, to the effect that conflicting presumptions
destroy each other and both disappear from the case.158 Because of the
presumption of sanity, the initial burden of proof is on contestant. When
the basic facts of the presumption of continuing insanity are established,
both presumptions fall from the case and the burden of proof then re

verts to the proponent, the party upon whom it would have rested absent
a presumption of sanity. If he can introduce no evidence of sanity, there
must be a directed verdict for contestant inasmuch as proponent cannot
meet his burden of proceeding. If he enters substantial evidence, then a

question of fact is created since the basic facts of the now defunct pre
sumption of continuing insanity remain in the case for whatever infer
ences might be gained therefrom. The instruction in Keely would have
been correct according to this school of thought if it had omitted men

tion of the presumption of continuing insanity.
A line of Maryland cases shows an apparent adherence to this theory

(although there is language in one of the more recent decisions which

suggests that if the issue were squarely presented, an instruction on the

presumption of continuing insanity might be granted).159 The case of

157 gee comment following rule IS, Handbook of the National Conference of Commis
sioners on Uniform State Laws 173 (19S3): Where conflicting presumptions are in

volved, "the judge would always be confronted with the problem, whenever the situa
tion would arise, of determining whether to give greater consideration to a presumption
having a rational connection with its basic facts, than he would give to a presumption
of convenience or statutory policy based on facts having no probative value, if the two

presumptions are inconsistent." See also note 70 supra.
158 See Thayer, A PreMminary Treatise On Evidence at the Common Law 346 (1898);

9 Wigmore � 2493. The statement of rule 704 is admittedly ambiguous on this point,
but illustration No. 2 to rule 704 at pp. 317-18 in the Model Code of Evidence is clear.

159 Acker v. Acker, 172 Md. 477, 192 Atl. 327 (1937) ; Gesell v. Baugher, 100 Md. 677,
60 Atl. 481 (190S) ; Brown v. Ward, S3 Md. 376 (1880) ; Taylor v. Creswell, 45 Md.
422 (1876); Townshend v. Townshend, 7 Gill 10 (Md. 1848). See the language in Dreyer
v. Welch, 136 Md. 219, 225, 110 Atl. 476, 477 (1920).



1957] Notes 115

Brown v. Ward160 is illustrative. There, the court of appeals approved
of proponent's requested instruction on the presumption of sanity which
placed the burden of proof on contestant to prove unsoundness of mind;
it also approved contestant's requested instruction that if the jury found

(a) prior insanity of (b) a permanent type, the presumption of law in

favor of testatrix' sanity would no longer exist, and the burden of proof
would shift to proponent to prove testamentary capacity. While the

presumption of sanity was thus eliminated, no request had been made

by contestant for an instruction on the other presumption, that of con
tinuing insanity, which proof of the above two facts would raise. It can
not be said that the presumption of continuing insanity was not recog
nized in Maryland, for the court of appeals made specific mention of it
at one point in the decision.161 Reference was also made to an earlier
case which contained the following language:
In this State, the presumption of law is in favor of sanity, and the burthen of proof
is upon the party impeaching a will for want of testamentary capacity. Where perma
nent insanity is proven, the burthen is shifted, and in such a case the person setting
up the will, must prove the competency of the testator at the time of its execution.162

Even though the jury are instructed in such a case that the burden of

proof is shifted to proponent to prove by a preponderance of the evidence
that decedent possessed testamentary capacity, an instruction which
omits mention of the stronger of the two conflicting presumptions would

put the contestant at a certain disadvantage. He has been denied the
added benefit of an instruction by the court that would require the jury
to draw the inference of continuing insanity unless propopent proved
sanity at the time of execution of the will by a preponderance of the
evidence. If the instruction were so given, it would give greater weight
to what is the more rational presumption of the two and would buttress
that part of the instruction which places the burden of proof on the
proponent.
The third theory follows the Thayer-Wigmore line of reasoning in toto.

Insanity would be regarded in the first instance as an affirmative defense
resting on contestant.163 Under such circumstances, there is no tech
nical presumption of sanity so that when the basic facts of the pre
sumption of continuing insanity are proven, there is no problem of
conflicting presumptions in the case. Nor is there a problem of the

160 S3 Md. 376 (1880).
161 Id. at 390.
162 Taylor v. Creswell, 45 Md. 422, 430 (1876).
163 See note 123 supra.
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burden of persuasion shifting to proponent, since, under this view of a

presumption, the burden of persuasion never shifts.164 Only the burden
of proceeding would shift to proponent and the case would be tried and
submitted to the jury as if no presumption were in the case. Like the
second approach above, the basic facts entered by both parties would be
left in the case for the jury's deliberation; unlike the second approach,
the burden of persuasion would remain on contestant. If this theory is
adhered to, it can readily be seen that the opinion in Keely v. Moore
would be entirely erroneous (a) in its mention of either presumption to
the jury or (b) in its shifting the burden of persuasion to proponent.
It is submitted that a proper instruction should follow the theory

of rules 14 and 15 of the Uniform Rules of Evidence and also the deci
sion in Keely v. Moore in stating to the jury that the presumption of
sanity drops out of the case when confronted by the presumption of con
tinuing insanity, which shifts the burden of persuasion back to proponent,
to wit:

The jury are instructed that the decedent is presumed in law to have been of sound
and disposing mind and capable of executing a valid will, and the burden of proof
rests upon the contestant to overcome such presumption. By the burden of proof
is meant that contestant must satisfy you that the fact of insanity is more probably
true than untrue. If, however, in your review of the evidence favoring the con

testant, you find that, first, decedent was insane prior to the execution of the will,
and second, the insanity was of a permanent nature, then the presumption of sanity
no longer exists and you must disregard it; at the same time, a presumption of con

tinuing insanity arises which shifts the burden of proof back to proponent of the
will. Proponent must now satisfy you by direct evidence that the fact of sanity is
more probably true than untrue. But if you find that it is just as probable, or more

probable, that decedent was insane at the time of execution of the will, then you
must find for contestant.

It is submitted that such an instruction allows for a more rational and

just verdict where conflicting presumptions have entered the case. Those
courts which instruct on the presumption of sanity when no conflicting
presumption is in the case give proponent's case some degree of added
strength beyond merely the statement that the burden of proof is cast
on contestant. It is difficult to understand why, when the presumption
of continuing insanity with its stronger rational basis enters the case,
the contestant should be denied the same advantage on the ground that
conflicting presumptions cancel each other out. Such an arbitrary rule
fails to take into account the obvious possibility, as shown by the par-

164 Ibid.
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ticular presumptions under discussion herein, that conflicting presump
tions need not necessarily mean conflicting presumptions of equal
weight.165

4.

Summary
The presumption of sanity or testamentary capacity is well recognized

in the District of Columbia and applied in will contests in aid of pro
ponent's case. It has been characterized by the Supreme Court as an

"ancient" presumption rooted deep in the common law of England and
the State of Maryland, from which flows much of the common law of
this District. The presumption can be considered a technical presump
tion because, at least in theory, it operates in favor of the party who
should have the initial burden of proof, viz., proponent. However, it
arises in the absence of any basic facts and it immediately places the
full burden of proof on contestant. Therefore, in practice, the contestant

will open the case with the burden of proof.
This reasoning violates the Thayer-Wigmore rule that the burden

of persuasion can never shift. In order not to violate this dogma when

dealing with testamentary capacity, some jurisdictions and writers have
found it necessary to take refuge in the argument that the burden of

persuasion is placed on contestant only because insanity is an affirmative
defense. This is an arbitrary rule which sacrifices logic in blind ad
herence to the Thayer-Wigmore theory. It is somewhat difficult to con

ceive of insanity as an affirmative defense when it is realized that both

testamentary capacity and due execution are, by statute, affirmative re

quirements for a valid will.
Before contestant can get to the jury, he must fulfill his burden of

proceeding. Failure to fulfill this initial burden will result in a directed
verdict for proponent; introduction of overwhelming evidence of insanity
at the time of execution will require a directed verdict in his favor. If
he can present substantial evidence of insanity, i.e., evidence as to war

rant and support a verdict of the jury in his favor, he has then fulfilled
his burden of proceeding.
The contestant must then persuade the jury by a preponderance of

165 See Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906,
932 (1931), wherein it is stated that where two conflicting presumptions exist "that
one should prevail which rests upon the weightier reasons; if these underlying reasons

are equal, both presumptions should vanish." For a long citation of cases wherein the
stronger presumption prevailed, see id. at 932 n.41.
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the evidence that the testator lacked testamentary capacity in order to
meet his burden of persuasion. Although framing an instruction in the
form of a preponderance of the evidence test appears to be too well
rooted to countenance objection at this late date, it is submitted that it
is not only confusing, but requires a juror to perform the almost im
possible task of weighing a presumption as a piece of evidence against
direct evidence. It is suggested that a "preponderance of probability"
instruction be used. The jury should be told that the burden of proof
is on contestant to satisfy the jury that "it is more probably true, than
untrue, that decedent was insane at the time of execution of his will."
The contestant is not without a weapon in the arsenal of presumptions,

for he has the counter-presumption of continuing insanity. If he is un

able to offer testimony of insanity at the time of execution, but can show
that decedent was insane prior to execution of the will and that this
insanity was of a permanent type, a presumption of continuing insanity
will arise. There are then two conflicting presumptions confronting each
other, the presumption of sanity remaining in the case until the basic
facts of the counter-presumption have been found by the jury. If the

jury does find prior insanity of a permanent nature, the presumption of

sanity disappears from the case leaving the presumption having a

stronger rational basis (the presumption of continuing insanity) still in
effect.

This presumption shifts the full burden of proof back to proponent
(the party upon whom it would have originally rested absent a presump
tion of sanity), who must demonstrate by a preponderance of the evi
dence that decedent possessed testamentary capacity at the time of the
execution of the will. Again, a change to the preponderance of probabil
ity type of instruction is recommended as more likely to achieve a just
and reasoned verdict.

IV

Undue Influence

A will is not entitled to probate if its execution was the result of fraud
or undue influence exercised upon the testator by another person. Undue
influence is "a subtle influence, a species of fraud," which destroys the
testator's free will.166 But the mere exercise of substantial influence
upon the mind and will of the testator is not the only criterion; for in
fluence to be considered "undue," it must have been accomplished by

166 Towson v. Moore, 11 App. D.C. 377, 381 (1897), aff'd, 173 U.S. 17 (1899).
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"conduct . . . improper according to commonly accepted standards."167
Contestant has the burden of proof on this issue,168 and his usual mode
of proof will be by way of circumstantial evidence. The court of appeals
has stated that the existence of undue influence "is nearly always a

matter of inference from facts and circumstances disclosed by the evi
dence of the conditions and surroundings of the parties . . . ,"169 The

primary issue herein presented is whether any of these inferences is
raised to the level of a legal presumption.
Mersch enumerates three basic facts which will create a "presump

tion":

A caveator can establish [the] basis for a presumption of undue influence only by
proving three facts, namely, (1) that there was activity toward procurement of the
will in question, (2) by one who was in some confidential relationship toward testa

tor during his life, and (3) that the will thus procured confers a benefit upon the

person who, while occupying a position of confidence, participated in procuring the
execution of the will.170

These facts are widely recognized as giving rise to a presumption or

inference of undue influence,171 an exception being the State of Mary
land, which apparently does not recognize the rule.172 Two District of
Columbia cases are in point.

*�7 MacMillan v. Knost, 75 U.S. App. D.C. 261, 262, 126 F.2d 235, 236, cert, denied,
317 U.S. 641 (1942). An unjust disposition resulting from influence gained by kindness
and affection will not be invalidated on the ground of undue influence. Ibid.

168 Mann v. Cornish, 87 U.S. App. D.C. 110, 185 F.2d 423 (1950), cert, denied, 341
U.S. 932 (1951). This is the general rule. 2 Page � 813.

!�� Barbour v. Moore, 10 App. D.C. 30, 46 (1897). See 2 Page � 811.
170 1 Mersch, Probate Court Practice in the District of Columbia � 745 (2d ed. 1952).
171 See Annot., 154 A.L.R. 583 (1945); Annot., 66 A.L.R. 228 (1930). See also 2 Page

�� 818, 829, 840, wherein many variations of the rule are discussed.
172 Research has not disclosed any Maryland case wherein the presumption has been

applied, and the Court of Appeals has stated that "the will of a competent person can

not be nullified on the ground of undue influence without affirmative evidence of suffi
cient probative force to carry to a mind the reasonable conviction of its existence and
that it induced the action of the testator." Malone v. Malone, 148 Md. 200, 208, 129
Atl. 10, 13 (1925). In Sellers v. Quails, 206 Md. 58, 69-74, 110 A.2d 73, 78-81 (1954),
there was a confidential relationship between testatrix and the pastor of her church;
the latter participated to some extent in the preparation of her will and the bulk of the
estate was left to his church. Yet a directed verdict for proponents was affirmed. Under
Maryland law, the equity rule that proof of a confidential relationship shifts the "burden
of proof" applies only when gifts inter vivos are involved. Id. at 71-72, 110 A.2d at 80.
For an example of the application of the equity rule, see Cook v. Hollyday, 185 Md.
656, 45 A.2d 761 (1946). See also Towson v. Moore, 11 App. D.C. 377 (1897), aff'd,
173 U.S. 17 (1899).
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In Hagerty v. Olmstead,173 a caveat was filed alleging fraud and undue
influence. The testatrix had been in bad health and the will was made
when she was in extremis about 24 hours prior to her death in the Home
for Incurables. The proponent of the will, Victor Olmstead, was the
executor and residuary legatee, and he had been "looking after her
business affairs" prior to her death. When she had written a penciled
memorandum as to the disposition of her property, he had a formal will
prepared and he supervised its proper execution. At the close of all the
evidence, a verdict was directed sustaining the validity of the will.
The court of appeals reversed, stating:
It is not necessary that there be direct proof of fraud or undue influence. It is

competent for the court to submit to the jury all the circumstances concerning the
execution of the will; and when it appears that confidential relations existed, as in
this case, between the testatrix and the principal beneficiary under the will, it is for
the jury to infer from all the evidence before it whether or not the execution of the
will was the result of improper inducement or fraud. We think the admitted trans
actions of the executor and chief beneficiary in connection with the execution of this
will were sufficient to raise a presumption of undue influence, and cast upon him the
duty of rebutting it by showing that the will was made as the free and voluntary
act of the testatrix.174

The court uses both the term "inference" and "presumption." The jury
can infer undue influence from the fact of a confidential relation,175 but
when the additional fact of proponent's participation in the preparation
of the will is considered, there is a "presumption of undue influence"
which shifts the burden of proceeding to him.

In addition, the opinion quoted a Pennsylvania case referring to the
element of a testator's weakened mentality from age or sickness.176 The

173 39 App. D.C. 170 (1912).
174 Id. at 17S.
175 But it appears that under usual conditions, proof of a confidential relationship

will not even support an inference. In MacMillan v. Knost, 75 U.S. App. D.C. 261,
126 F.2d 235, cert, denied, 317 U.S. 641 (1942), it was held that a confidential relation

ship between testatrix and the beneficiary did not of itself create a "presumption" of

undue influence. The jury had found for contestant, and the case was reversed on

the ground that the evidence was insufficient to support the verdict. Thus, the confiden
tial relationship alone was insufficient to give rise to any inference which could justify
a finding of undue influence. The court apparently used the term "presumption" as

equivalent to "inference." See Freitag v. Freitag, 47 App. D.C. 1 (1917) ; In re Will
of Shelley, 34 Wash. L. Rep. 801 (Sup. Ct. D.C. 1906) ; Sellers v. Quails, 206 Md. 58,
71-74, 110 A.2d 73, 80-81 (1954) ; Boynton v. Simmons, 156 Minn. 144, 147-48, 194

N.W. 330, 331-32 (1923).
176 Boyd v. Boyd, 66 Pa. 283, 293-94 (1870).
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rule in Pennsylvania differs from that of other jurisdictions in that the
presumption will not arise unless it is shown that testator was mentally
or physically weak.177 Whether it was intended that the same rule should
apply in the District is unclear.
The more recent case of Wiggins v. Smith178 contains the same factual

elements and is also phrased in terms of inference and presumption.
Contestants and proponents were daughters of the testatrix. The will
was executed the night before testatrix, an elderly woman, was to undergo
a serious operation; she was in great pain and had been given sedatives
on the day of the will's execution. Proponent had lived with her con

tinuously for fifteen years; she was the "principal beneficiary under the
will [and] occupied a confidential and fiduciary relation to the testatrix
and handled all her affairs." In addition, she "participated in the prep
aration of the will" by engaging the attorney, instructing him as to its
contents and securing witnesses. The instruction to the jury discussed
moral coercion and free agency, but there was no mention of a presump
tion;179 the verdict and judgment were in favor of contestant, and the
case was affirmed on appeal.
The court of appeals stated that proof of undue influence is almost

always a matter of inference from established facts and circumstances:
In the instant case, although any one of these facts or circumstances, standing alone,
might be inadequate to give rise to a presumption of undue influence, when taken
in the aggregate, and if believed by the triers of fact, they are undoubtedly sufficient
to give rise to the presumption that the instant writing expressed the wishes of the
principal beneficiary rather than those of the testatrix and was brought about by the
former's influence over the latter.180

If the jury believed the facts in evidence, there arose a "presumption"
of undue influence. But no specific basic facts were referred to�no

standardized basis from which a presumption will always arise.181 The
court continued:
The caveatee sought to countervail the presumption thus raised by explaining or

denying the above mentioned facts and circumstances. The testimony of her wit
nesses, however, was sufficiently impeached so that the question of their credibility

177 Williams v. McCarroll, 374 Pa. 281, 97 A.2d 14 (1953) ; Annot., 154 A.L.R. 583,
594 (1945).

178 87 U.S. App. D.C. 112, 183 F.2d 831 (1950).
179 Id., Transcript of Record, pp. 146-50.
180 87 U.S. App. D.C. at 113, 183 F.2d at 832.
181 "[A] presumption is a standardized practice, under which certain oft-recurring fact

groupings are held to call for uniform treatment whenever they occur . . . ." McCormick
� 308.
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became a matter for the jury to decide. Apparently the jury chose to disbelieve the
caveatee's evidence, and, believing that of the caveator's, drew therefrom the legiti
mate inference that there was undue influence. That there was sufficient evidence to
support the inference cannot be denied.182

If this were a true presumption, the jury would then be required to find
undue influence, the presumed fact, for there seemed to be no evidence
of free agency. Yet the court stated that the jury then drew the legiti
mate inference of undue influence. The indication is that the presump
tion of undue influence in the District of Columbia is a permissive infer
ence or rule of sufficiency of evidence which warrants submission of the
issue to the jury but does not compel a favorable verdict even if un

opposed by any substantial evidence. It is, in McCormick's terminology,
a "permissive presumption" which the jury, in its discretion, may draw
from the basic facts.183
It should be made clear, however, that an analysis of the Hagerty and

Wiggins cases cannot lead to a definitive statement as to whether the
court meant to apply a true presumption or a permissive inference. Such
a determination can usually be made only when there is neither an issue
as to the basic facts nor evidence contrary to the presumed fact; a party
having the benefit of a presumption will be entitled to a directed verdict
(or judgment n.o.v. if there is a jury verdict for his opponent) whereas
the issue must be submitted to the jury if the basic facts create only an

inference.184 In the Hagerty case, the trial court directed a verdict for

proponent, and the reversal by the court of appeals can be justified on

the basis of either a presumption or inference of undue influence. And
in the Wiggins case, although there was no evidence of free agency, there
was conflicting evidence on the basic facts and it was thus necessary to

submit the case to the jury. However, the fact that there was no instruc
tion on a presumption in this case is pertinent; in a true presumptions
situation, the jury would be instructed that if they find the existence
of the basic facts, then they must find for contestant.

There is considerable conflict among the jurisdictions as to whether
the rule under discussion is a permissive inference or a true presumption.
Wigmore includes it in his list of presumptions185 and it is treated as

such by some courts,186 but it appears that many other jurisdictions con-

182 87 U.S. App. D.C. at 113, 183 F.2d at 832.
183 McCormick � 308.
184 See ibid. See note 2S4 infra.
186 9 Wigmore � 2S03; accord, Atkinson � 101.
180 Atkinson � 101; 2 Page �� 819, 830. Under the Thayer-Wigmore theory of pre-
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sider it an inference or presumption of fact which does not require but

only justifies a verdict in the absence of substantial contrary evidence.187
However, some of the latter courts have given the rule both an evi

dentiary and mandatory effect; it is treated as a true presumption, but
it does not disappear from the case upon the introduction of contrary
evidence and thus it can be mentioned in the instruction to the jury.188
In addition, some courts hold that it shifts the burden of persuasion.189

sumptions, it would be considered a "presumption of law" which drops out of the
case upon the introduction of contrary evidence.

The presumption of undue influence ... is not in itself evidence. . . . The presump
tion is not the fact in itself, nor the inference itself, but the legal consequence attached
to it. A presumption of law compels the particular conclusion in the absence of evi
dence contra; e converso, it disappears as a rule of law upon the introduction of sub
stantial evidence by way of contradiction or explanation. But where the legal pro
cedural consequence is thus removed by the presentation of evidence to the contrary,
the inference, as a matter of reasoning, may still remain, to be assayed for its intrinsic
worth alone, without any artificial probative effect. This is sometimes loosely called a

'presumption of fact' ....
In re Blake's Will, 21 NJ. SO, 58, 120 A.2d 745, 748-49 (1956). Accord, In re Haskell's

Estate, 283 Mich. 513, 278 N.W. 668 (1938); In re Swan's Estate, 4 Utah 2d 277,
295-303, 293 P.2d 682, 694-99 (1956) (dissenting opinion) ; Will of Faulks, 246 Wis.

319, 349, 17 N.W.2d 423, 435 (1945).
i87 Atkinson � 101; 2 Page �� 819, 830. See In re Harritt's Estate, 311 P.2d 450, 452

(Ore. 1957).
188 Atkinson � 101; 2 Page �� 819, 830.
The presumption under consideration is not a mere legal fiction or procedural rule. It
rests on a substantial basis of fact or inference. The presumption and fact, or infer
ence, go hand in hand and really are the same thing. Hence, the presumption, with
its underlying facts or inferences, once being in the case, never does or can disappear
but raises an issue for the jury. . . . [Cjases holding that a presumption of undue
influence disappears on the appearance of rebutting testimony are to that extent
overruled.

Loehr v. Starke, 332 Mo. 131, 142, 56 S.W.2d 772, 776 (1933) (dictum), approved
in Pulitzer v. Chapman, 337 Mo. 298, 321, 85 S.W.2d 400, 412 (1935). See Estate of

Pellegrini, 138 Cal. App. 2d 143, 149-50, 291 P.2d 558, 562-63 (1955) ; Estate of Teed,
136 Cal. App. 2d 401, 405, 288 P.2d 921, 923 (1955). See also Estate of Johnson, 31
Cal. App. 2d 251, 257, 87 P.2d 900, 902 (1939) (dictum).

189 Atkinson, � 101.

[W]e . . . reject the doctrine that this presumption is eliminated by a prima facie
showing to the contrary. After careful study and consideration we conclude that this
presumption shifts the burden onto the confidential adviser of persuading or con
vincing the fact finder by a preponderance of the evidence that no fraud or undue
influence was exerted, or in other words, he has the burden of convincing the fact
finder from the evidence that it is more probable that he acted perfectly fair with
his confidant ....

In re Swan's Estate, 4 Utah 2d 277, 293, 293 P.2d 682, 693 (1956). See Estate of Lingen-
felter, 38 Cal. 2d 571, 580, 241 P.2d 990, 996 (1952) (dictum) ; Estate of Teed, supra
note 188, at 403-05, 288 P.2d at 922-24 (semble) ; Williams v. McCarroll, 374 Pa.
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Thus, the court of appeals can find some precedent for whatever treat
ment it wishes to give the "presumption."
It is submitted that the better rule is to give it the effect of a per

missive inference. The three basic facts under discussion create a

rational inference of undue influence sufficient to establish a prima facie
case, but the probative force of these facts can vary greatly; there are

different degrees of confidential or fiduciary relationship,190 participation
in preparing or procuring the execution of the will, and the benefit de
rived therefrom. If he who allegedly exercised undue influence was the
attorney and business advisor of an elderly and feeble testator, and if
he drafted the will under which he was the sole beneficiary to the ex

clusion of the testator's relatives, the inference is quite strong. Yet other
factual situations can create a much weaker or less logical inference.
"Undue influence is essentially a question of fact."191 As such, the
strength of the inference should be primarily a question of fact for the
jury to determine in relation to all the circumstances of the case. In
addition to the basic facts, the jury can evaluate proper evidence as to
the testator's feelings toward and relations with all the possible objects
of his bounty, his physical and mental condition, his idiosyncrasies, and
any other pertinent fact or circumstance. In other words, they can ex

amine the "whole picture" and then conclude whether to draw an in
ference that the will was the result of influence exercised upon the mind
of the testator by the beneficiary in question, and whether this influence
can be attributed to improper conduct. But mere proof of the three
basic facts should not automatically entitle contestant to a directed
verdict when proponent can introduce no evidence or only a scintilla of
evidence of free agency. This result should obtain only when the cir-

281, 295-96, 97 A.2d 14, 21 (1953) (semble). But see Estate of Pellegrini, supra note

188, at 150 & n.4, 291 P.2d at 562 & n.4. When the issue is squarely presented, it will
normally be held that the burden of persuasion does not shift. Annot., 154 A.L.R. 583,
600-02 (1945).

190 "A confidential relationship . . . means a fiduciary relationship, either legal or

technical, wherein there is a confidence reposed on one side with a resulting superiority
and influence on the other. It may be a moral, social, domestic or merely a personal
relationship." Estate of Day, 198 Ore. 518, 530, 257 P.2d 609, 614 (1953). Accord, Wilk
v. Hagen, 410 HI. 158, 163, 101 N.E.2d 585, 587 (1951). "A confidential relationship
arises where trust is reposed by reason of the testator's weakness or dependence or where
the parties occupied relations in which reliance is naturally inspired or in fact exists,
as the relation between client and attorney." In re Hooper, 9 NJ. 280, 282, 88 A.2d
193 (1952). Consanguinity or affinity will not alone create a confidential relationship.
Estate of Lingenfelter, 38 Cal. 2d 571, 585, 241 P.2d 990, 998 (1952).

191 2 Page � 811.
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cumstantial evidence of undue influence is overwhelming so that reason
able men could not find otherwise. But in the normal situation, the final
determination should be for the jury, and if they decide not to draw the
inference there can be a new trial if the verdict is against the weight of
the evidence; but a judgment n.o.v. based on the prima facie case

created by the basic facts would hot be warranted.192

V

Revocation

The District of Columbia Code makes specific provision for the revoca

tion of wills, using language identical or similar to other jurisdictions
throughout the United States.193 The case law has supplemented this
provision in requiring that there be the physical act of revocation coupled
with the intent to revoke.194 From an analysis of the Code language that
"all devises and bequests shall remain and continue in force until the
same be . . . altered or revoked," it would seem logical to conclude that
proof of revocation is an affirmative defense of the contestant of the
will.195 This view is substantially supported by appellate decisions
throughout the United States which require certain definite allegations
and proof by proponent to establish an allegedly lost or destroyed will,
only after which the issue of revocation need be entertained in litiga
tion.196 When the trial court has been satisfied of the sufficiency of

192 This is a "prima facie case" in Wigmore's second meaning of the term. 9 Wigmore
� 2494. Cf. Note, Res Ipsa Loquitur in the District of Columbia, 45 Georgetown L.J.
475, 478-82 (1957), for a discussion of the effect of the inference of negligence.

193 [N]o devise or bequest, or any clause thereof, shall be revocable otherwise than by
some other will or codicil writing or other writing declaring the same, or by burning,
cancelling, tearing, or obliterating the same by the testator himself or in his presence
and by his direction and consent ; but all devises and bequests shall remain and continue
in force until the same be burned, canceled, torn, or obliterated by the testator or by
his direction in the manner aforesaid, or unless the same be altered or revoked by some
other will, testament, or codicil in writing of the testator signed in the presence of at
least two witnesses attesting the same, any former law or usage to the contrary not
withstanding.

D.C. Code Ann. � 19-103 (1951). It is worthy of note that there is no specific Code
provision for revocation by destruction of the will. For a wills statute which includes,
in addition to the above, "destroyed," see N.Y. Deced. Est. Law � 34 (1949).

194 Throckmorton v. Holt, 180 U.S. 552, 586 (1901) ; In re Smith's Estate, 77 F. Supp.
217, 218 (D.D.C. 1948).

195 See Throckmorton v. Holt at 584 ; 2 Page �� 871, 873.
196 In the District of Columbia, it has been held that proponent must allege and

show (1) that decedent executed a valid will, (2) the contents thereof, (3) inability to
find the instrument after diligent search, and (4) if the will was allegedly destroyed,
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evidence in support of these essentials, the burden of proving revoca

tion is generally held to rest on contestant.197
The discussion which follows will undertake an examination of the

two presumptions of revocation which contestant may rely on to carry
his burden of proof on the issue: (1) when the will cannot be found at

decedent's death and (2) when a will is found, but it has been sufficiently
burned, torn, canceled, or obliterated to bring it within the revocation

provision of the District of Columbia Code. The two presumptions differ
in important respects, thereby necessitating separate analyses. One
policy consideration, however, which underlies both presumptions is
the reluctance on the part of the courts to presume destruction or mutila
tion of a will by anyone other than the decedent himself or by someone

at his direction and in his presence, since this would require assumption
of a criminal act.198 Also to be kept in mind are the apparently conflict

ing factors which influence the courts in this connection, viz., a strong
desire on the one hand to give continued validity to a will once shown to

have been validly executed,199 and on the other, an equally strong reluc
tance to allow secondary and parol evidence to prove either execution or,

especially, the contents of an allegedly lost or destroyed will.200

1.

The Presumption of Revocation When the Will Cannot Be Found
at Decedent's Death

A. Creating the Presumption. The District of Columbia conforms
to the great majority of jurisdictions in the United States as to the

requirement for the basic facts which create this presumption. A pre
sumption that the will was destroyed by testator animo revocandi will
arise when it is shown that: (1) the decedent had duly executed a valid

will; (2) such will has not been found at his death; and (3) the dece
dent had the will in his custody or he had ready access to it.201

that it was done without decedent's knowledge or consent. FitzGerald v. Wynne, 1 App.
D.C. 107, 118 (1893). See also Annot., 34 A.L.R. 1304, 1307-08, 1312-15 (1925).

197 See note 195 supra. See also Annot., 165 A.L.R. 1180, 1190 (1946).
198 See 2 Page � 874.
199 see Throckmorton v. Holt, 180 U.S. 552, 584 (1901) ; Lord's Appeal, 106 Me. 51,

58, 75 Atl. 286, 289 (1909).
200 FitzGerald v. Wynne, 1 App. D.C. 107, 118 (1893).
201 Throckmorton v. Holt, 180 U.S. 552, 582 (1901) (dictum) ; Webb v. Lohnes, 69

App. D.C. 318, 101 F.2d 242 (1938) ; In re Estate of Hull, 164 Md. 39, 49, 163 Atl. 819,
823 (1933); Atkinson � 101; 2 Page � 873; Annot., 3 A.L.R.2d 949, 952 (1949); Annot,
34 A.L.R. 1304, 1309 (1925). For a scholarly recent opinion containing a compilation
of cases, see In re Salter's Estate, 307 P.2d 515 (Ore. 1957).
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In analyzing these three requirements for raising the presumption, it
can be readily seen that contestant, in whose favor the presumption will
operate, will not be required to prove each one of these facts. Proof of
execution of a valid will and inability to find the instrument at decedent's
death are two of the essential requirements for proponent to establish a

lost or destroyed will.202 Thus, we have the unique situation wherein

proponent must allege and prove, in order to make out his case for

probate, two of the basic facts which will raise a presumption of revoca
tion favoring contestant. The latter might be occasionally in the happy
position of being able to controvert these two elements of proponent's
case and, if he cannot prevail there, then raise a presumption of revoca
tion by proof of one additional basic fact.203 For this remaining basic
fact of decedent's control or access, the contestant will not usually be
favored with a stipulation by proponent. For this fact, contestant must
carry the full burden of proof before a jury will be permitted to give
consideration to the presumption. If, for example, proponent can show
to the satisfaction of the court and jury that decedent did not have con

trol of the instrument, the presumption of revocation would never arise.204
The case of Webb v. Lohnes205 is illustrative of the mechanics of this

presumption in all respects. Proponent alleged a duly executed will and
proved its contents by a rough copy of the will. His petition for probate
was founded on an allegation of loss, the decedent having placed her
will in a trunk, locked it, and then left it behind in Fort Lauderdale,
Florida, with the named beneficiary. The evidence revealed that dece
dent received the trunk in Washington, D.C, about a year later; that
the trunk key had been retained at all times by decedent, and that the
trunk was within her control or ready access for the last six months of
her life in Washington, D.C. Contestant offered no direct evidence of
revocation or destruction of the instrument. The testimony on the part
of proponent in support of the will consisted of little more than a claim
of improbability of revocation because of alleged (but, as all the evidence
showed, arguable) continuing interest and friendly relations between
decedent and the sole beneficiary. Contestant unsuccessfully moved for
a directed verdict at the close of proponent's case and at the close of
all the evidence. With the case in this posture, the instruction to the
jury read in part as follows:

202 See note 196 supra.
203 See Webb v. Lohnes, 69 App. D.C. 318, 101 F.2d 242 (1938).
204 2 Page � 873; Annot., 3 A.L.R.2d 949, 957 (1949).
205 69 App. D.C. 318, 101 F.2d 242 (1938).
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Plaintiff [proponent] has the burden of satisfying you by the fair weight or pre
ponderance of the evidence . . . that the disappearance of the will was not the result
of the intention of Mrs. Allen to revoke or destroy it, or that its disappearance or

destruction was not due to the act of Mrs. Allen coupled with the intention to revoke.
Now, that has another phase in it, because if Mrs. Allen had the will that would

give rise to an inference that she probably destroyed it and would require evidence
to meet that. That would have to be rebutted. If you are satisfied that Mrs.
Allen, herself, had that will, and the will was in her possession and it disappeared
or was destroyed, or in some manner strayed or lost�whatever the situation was;
if it was in her custody that would have to be rebutted by the person who claims
that will was not revoked.
If, however, it was in somebody else's custody; if somebody else had access to it,

and it passed through their hands, then you have a different situation, because some

body else may have had an opportunity to have it and it may have been lost in some

other way than according to Mrs. Allen's direction, there would not be any presump
tion, so far as Mrs. Allen's act was concerned, but the presumption would rather be
the other way if somebody had control of it. . . .

The jury are instructed that a will validly executed remains in effect until re

voked. Where a will is shown to have been executed and was in the possession of or
accessible to the testatrix, you may infer that it was revoked by her if it cannot
be produced after her death due to any cause other than revocation itself. On the
other hand, if a will after its execution is left in the custody of someone other than
the testatrix, there is no presumption of revocation from inability to find it, and
[sic] you are satisfied that it had actually been in possession of somebody else or

in the control of somebody else, and it might be assumed that it was lost but was

still in force and effect.206

A verdict was returned for proponent from findings that there had
been a valid will, that it had not been revoked, and that it continued in
effect. The court of appeals reversed and remanded for reasons which
are discussed in subsection B, infra. It is intended at this point merely
to point out that the court of appeals found that decedent had control or

ready access to the trunk (and the daily opportunity to destroy the will
or replace it if it were missing) which fact, in conjunction with the
other afore-mentioned basic facts, raised the presumption of revocation.
B. Effect of the Presumption. The reversal in the Webb case was

not based on an erroneous instruction by the trial court, but rather on

the ground that the evidence offered by proponent was insufficient as

a matter of law to sustain his burden of proof. Having found that the
basic facts of the presumption existed, the appellate court used the fol
lowing language with respect to the effect of the presumption:
[T]he rule [once the basic facts of the presumption have been established] requires
206 Id., Transcript of Record, pp. 186-87.
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the proponent to show by a preponderance of the evidence that the lost will was not

destroyed by the testatrix with the intention of revoking it. . . .

.... But whether the rule is based on presumption or burden of proof,207 the pro

ponent must show by an amount of evidence which is of itself sufficient to satisfy
the mind of a reasonable person that the will was not destroyed by the testator with
the intention of revoking it. . . .

. . . [I]n our opinion the necessary quantum of evidence was not offered by the

proponent, and in this view it was the duty of the trial court to have granted the
motion for a directed verdict.208

In view of the prior District of Columbia case law that, absent a presump
tion, the burden of proof as to revocation is placed on contestant,209 this

opinion can only be interpreted to mean that the presumption of revoca
tion shifts the full burden of proof to proponent who must show by a

"preponderance of the evidence" that the will had not been revoked. The
trial court erred in permitting the issue to go to the jury since proponent
had failed as a matter of law to rebut the presumption of revocation.210
A similar result as to the effect of the presumption can be found in

the case of Clark v. Turner?11 There, a petition was filed two years
after letters of administration had been issued. Proponent alleged that
decedent left a will which had become lost, misplaced, or destroyed. The
burden of proof was placed on proponent to show either that the will
was in existence at the time of decedent's death (evidence contrary to
the second basic fact of the presumption) or if he could not prove that it
was in actual existence, to show that decedent intended that her will re
main in force (evidence contrary to the presumed fact of revocation) in

207 The court is apparently paying recognition to the conflict among jurisdictions over

the question whether the presumption shifts the full burden of proof to proponent, or

whether in actions to establish a lost will the burden is on proponent to establish both
execution and nonrevocation. See Atkinson � 101 and discussion which relates thereto,
infra. See also 2 Page � 873; 3 A.L.R.2d 952 (1949).

208 69 App. D.C. at 321-22, 101 F.2d at 245-46.
2�9 Throckmorton v. Holt, 180 U.S. 552, 584 (1901) (dictum).
210 The amount of evidence proponent must introduce to meet his burden of pro

ceeding has not been enunciated by the courts in the District of Columbia. It can be
logically assumed that proponent must introduce substantial evidence, i.e., evidence as
to warrant and support a verdict of the jury in his favor. Overwhelming evidence of
nonrevocation requires a directed verdict for proponent; a mere scintilla of evidence,
as illustrated in the Webb case, will result in a directed verdict for contestant.

211 87 U.S. App. D.C. 54, 183 F.2d 141 (1950).
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order to rebut the presumption of revocation. Webb v. Lohnes was cited
in support of this proposition.212
Professor Atkinson, in his Treatise on Wills, states that the decisions

which place the "burden of proof" on proponent after the three facts
which comprise the presumption of revocation have been established do
so on either of two theories: (a) proponent must establish non-revocation
as part of his burden of proof along with the other specific facts which
he must prove; or (b) the presumption of revocation shifts the burden
of persuasion to proponent.213 Acceptance of the first hypothesis would
support the generally accepted Thayer-Wigmore reasoning, whereas
the second would clearly controvert it.214
It is submitted that more tenable, though undoubtedly less acceptable,

arguments can be made for the second hypothesis. First, the tenor of
the revocation provision of the District of Columbia Code is that a will
stands until revocation is proved. Such interpretation would mean that
proof of non-revocation is not included in proponent's burden of proof,
but that revocation is an affirmative defense; therefore, only the pre
sumption of revocation could bring about the result of requiring the

proponent to show by a preponderance of the evidence that the will was
not revoked. Second, as revealed in dictum in the District of Columbia
case of Throckmorton v. Holt,215 and substantiated by a respectable line
of state cases, the burden of proving revocation has been placed on con

testant. These same jurisdictions recognize the presumption of revoca

tion. While not all of them would give the presumption more than a

mandatory effect (i.e., they would not hold that the presumption shifts
the burden of persuasion), "there is weighty authority for a more strin

gent rule."216 Again, only the presumption of revocation could bring
about the result of requiring the proponent to show by a preponderance
of the evidence that the will was not revoked. Third, Professor Atkin
son's first hypothesis presupposes proof of the basic facts as an estab
lished fact. This begs the question, for it conveniently glosses over the
issue as to which party must carry the full burden of proof on the basic

facts, especially decedent's control or ready access (it having been already
declared that proponent must establish due execution and inability to

212 Id. at 55, 183 F.2d at 142.

213 Atkinson � 101.
214 See note 66 supra.
215 180 U.S. SS2, 584 (1901).
2ie In re Salter's Estate, 307 P.2d SIS, S21 (Ore. 19S7). See Harris v. Robbins, 302

S.W.2d 225, 230 (Tex. Civ. App. 1957).
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find the instrument). Certainly proponent could not be required to bear
the burden of proof of a fact injurious to his own petition for probate.
It must necessarily follow that contestant has the full burden of proof
on the issue of decedent's control or access to the will. Only after these
facts are found does proponent have the "burden of proof" to show
non-revocation. From this there can be no other deduction but that the
full burden of proof shifts to proponent after contestant has established
a fact which can in no way be said to be direct evidence of revocation.

Only the most resolute defender of the Thayer-Wigmore thesis could

deny that upon contestant's proof of decedent's control or access, it is
the presumption of revocation which shifts the full burden of proof to
proponent.
It is submitted that the basis for placing the full burden of proof

initially on contestant on the issue of revocation is sound. Those juris
dictions which place, generally by statute, the burden of proof on pro
ponent to show at the outset that the will was not revoked are laboring
under bad law;217 other jurisdictions which adhere to Professor Atkin
son's first hypothesis are perpetuating an arbitrary and unnecessary doc
trine in form, but evading it in substance by the use of vague and mis
leading language. The remaining alternative of a presumption of
revocation which shifts the burden of persuasion (as well as burden
of proceeding) to proponent, avoids the disadvantages of the other
theories, but would require recognition of an exception to the widely
accepted "rule" that a presumption does not shift the burden of per
suasion.218
C. Proposed Instructions. Assuming proponent has met his burden

of proceeding,219 three possible situations follow depending on whether
proponent's evidence controverts (1) only the basic facts of the presump
tion; (2) only the presumed fact of revocation; or (3) both the basic
facts and the presumed fact. Suggested instructions have been drawn
to cover these possibilities and to demonstrate the effect of the
presumption in support of contestant's case. The type of instruction
given in Webb v. Lohnes is rejected since it indicates at one point that
the presumption is merely a permissive inference,220 yet it nevertheless
requires the contrary evidence to preponderate; also, the "preponderance
217 See Wigmore � 2S23. For an example of a statute, termed "misguided" by Wig

more, which requires proof by proponent in his petition for probate that the will has
not been revoked by the testator, see Tex. Rev. Civ. Stat. Ann. art. 3348 (1952).

218 See notes 59, 68, 72 supra.
219 See note 210 supra.
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of probability" test of persuasion is inserted throughout the proposed in
structions in lieu of the "preponderance of the evidence" language found
in the Webb case.

(1) Let us suppose, in discussing the first situation, that proponent's
evidence tends to show that someone other than decedent had control of
the will. (This is generally the only controvertible basic fact, since proof
of due execution and inability to find the instrument at decedent's death
must be shown by proponent.) In such circumstances, the instruction to
the jury should indicate the following:
The jury are instructed that the burden of proof on the issue of decedent's control

of the will is on contestant. By the burden of proof is meant that contestant must
satisfy you that the fact of decedent's control of the will is more probably true than
untrue. If contestant has so satisfied you, then a presumption of revocation arises
which requires that you return a verdict for contestant. On the other hand, if you
find that it is just as probable, or more probable, that decedent did not have control
of the will, then no such presumption arises and you will weigh the evidence on both
sides, keeping in mind that the burden of proof is on contestant to prove that the
will was revoked.

In this instance, since only one of the basic facts of the presumption
is in issue, a favorable finding as to that fact creates the presumption
and requires the finding of revocation, for proponent will not have met

his burden of proceeding. If, however, the jury has not been satisfied
of the existence of the basic facts of the presumption, it does not arise
and the burden of persuasion remains on contestant to enter direct evi
dence of revocation, the measure of persuasion being a preponderance of

probability. The establishment of the basic facts to create this pre
sumption can thus be considered an important adjunct to contestant's
case in that the burden of an affirmative defense is benefited by a pre
sumption which shifts the burden of persuasion onto proponent.
(2) If proponent introduces evidence contrary to the presumed fact

of revocation by alleging loss,221 for example, but no evidence in dis

pute of any of the basic facts, the instruction might read as follows:

220 Some courts hold that the presumption of revocation is a mere presumption of

fact in the sense of a permissive inference. In re Rodda's Estate, 313 P.2d 582 (Cal.
Dist. Ct. App. 1957); Thomas v. Thompson, 114 Fla. 833, 838, 155 So. 321, 323 (1934).

22* Cases showing the various ways to rebut the presumption are compiled in 3 A1.R.
2d 949, 960-89 (1949). Briefly, they are: (1) proof that the will was lost; (2) proof
that the will was destroyed without the intent to revoke, including the situation in which
testator was insane at the time of destruction of the will; (3) proof that the will
was destroyed by someone else not at testator's direction or in his presence; (4) pro
ducing a fully executed duplicate; (5) parol statements by testator indicating satisfac-
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You are instructed that when a will, known to have been validly executed and
in the custody of decedent up to the time of his death, cannot be found at his death,
a presumption of revocation arises in favor of contestant. Such a presumption is

present in this case and you are directed to review the evidence with that in mind.
Because of this presumption, the burden of proof is thereby placed on proponent to
overcome such presumption. By the burden of proof is meant that proponent must
satisfy you that the fact of loss is more probably true than untrue. But if you find
that it is just as probable, or more probable, that decedent revoked his will, then you
must find for contestant.

Such an instruction need make no reference to the initial burden of

persuasion on contestant since the basic facts of the presumption are

not in issue. The presumption of revocation is raised immediately and
casts the burden of persuasion on proponent from the outset. The latter
must then meet the preponderance of probability test in order to over

come the presumption.
(3) In the third situation, a combination of the above two, proponent

alleges that someone other than decedent had control of the will and that
the will was lost or destroyed. Assuming contestant puts in substantial
evidence of decedent's control of the will (the fact that he might not have
exclusive control or access to the will should not weaken the presump
tion if it be remembered that the courts are reluctant to presume a

criminal act),222 the instruction to the jury should be a combination of
the substance of the examples given in (1) and (2) above.

2.

The "Presumption" of Revocation When the Will Is Burned,
Canceled, Torn, or Obliterated

The case law in the District of Columbia on the "presumption"223 of
revocation of a will by canceling and the like is almost non-existent. Of
the two cases which allude to the presumption, one is a Supreme Court
decision in which discussion of the presumption is dictum;224 the other
is a district court decision which does little more than state the existence

tion with the will (but see in this connection Throckmorton v. Holt, 180 U.S. 552,
586 (1901)); (6) proof that testator had kindly feelings toward the beneficiaries (carries
weight, but does not rebut the presumption).

222 See note 198 supra.
223 The term "presumption" is here used in its nontechnical sense in conformity with

general court usage. It should be understood, however, that since our analysis leads to
the conclusion that this should not be a true presumption, but merely a permissive in
ference, such use of the term presumption is not technically correct. See 9 Wigmore
� 2491.

224 Throckmorton v. Holt, 180 U.S. 552, 581-82 (1901).
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of a "presumption."225 While neither case gives indication of its force
or effect on the burden of proof, Throckmorton v. Holt recites the gener
ally recognized basic facts which create it. When a will (1) which has
been duly executed and (2) in the control or possession of the testator226
is found (3) burned, canceled, torn, or obliterated, a presumption of
revocation arises in favor of contestant.227 It is perhaps significant, in
view of the discussion infra, that the presumption is sometimes stated
in two parts: (a) it is presumed that the act of mutilation228 was per
formed by the testator and (b) it is further presumed that he acted with
the intent to revoke the will.229
As was true in the "missing will" presumption, proponent must allege

and prove that the will was duly executed in his petition for probate,
thus eliminating one of the requirements for raising the presumption. In
both presumptions, the full burden of proof rests on contestant to prove
the second basic fact. The third basic fact has been the subject of much
controversy in the courts as to precisely what amount of mutilation
constitutes a sufficient act of revocation within the provisions of the

applicable statute 230 While the burden of proof rests on contestant to

show that there has been a sufficient act of revocation, such act has been
held to be a question of law for the court, while the issue of determining
testator's intent is generally reserved for the jury.231 As will be discussed

225 in re Smith's Estate, 77 F. Supp. 217 (D.D.C. 1948).
226 xhe jurisdictions are not in complete accord as to this basic fact, other courts

stating that the will must be found among the papers or repositories of the testator, still
others requiring that the will be in testator's secure possession following execution. See

Annot., 165 A.L.R. 1188, 1211-16 (1946).
227 Throckmorton v. Holt, 180 U.S. 552, 581-82 (1901) (dictum) ; Estate of Olm

sted, 122 Cal. 224, 230, 54 Pac. 745, 746-47 (1898) ; Mclntyre v. Mclntyre, 120 Ga. 67,

70, 47 S .E. 501, 503 (1904) ; In re Estate of Kemper, 157 Kan. 727, 737-38, 145 Pid

103, 109-10 (1944) ; Safe Deposit & Trust Co. v. Thorn, 117 Md. 154, 162, 83 Atl. 45,
48 (1912); Home of the Aged v. Bantz, 107 Md. 543, 552-53, 69 Atl. 376, 378 (1908);
2 Page � 874; see also Annot., 165 A.L.R. 1188, 1202 (1946).

228 The term "mutilation" will be used herein to include each of the four acts of

revocation.
229 Estate of Olmsted, 122 Cal. 224, 230, 54 Pac. 745, 746-47 (1898) ; Mclntyre v.

Mclntyre, 120 Ga. 67, 70, 47 SJS. 501, 503 (1904).
230 For examples of what constitutes burning, canceling, tearing or obliterating, see

Annot., 115 A.L.R. 710, 717-18 (1938); Annot., 62 AL.R. 13 67, 1388-92 (1929). A

good example of what serves as a cancellation within the meaning of the District of

Columbia Code can be found in In re Smith's Estate, 77 F. Supp. 217 (DJD.C. 1948).
There have been no District of Columbia cases offering explanation of the other revoca

tory provisions. See Wolfe v. Snyder, 48 F. Supp. 227, 228-29 (DJD.C. 1942).
231 Law v. Law, 83 Ala. 432, 434-35, 3 So. 752, 753-54 (1887) ; Billington v. Jones,

108 Tenn. 167, 170, 66 S.W. 1127, 1128 (1901).
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at greater length infra, because this third basic fact does not possess as

strong a probative effect on the presumed fact of intent as when the will
cannot be found, the legal effect of the presumption ought not to be as

strong as in the "missing will" presumption.
Examination of the two District of Columbia cases in point, Throck

morton v. Holt232 and In re Smith's Estate,233 offers little satisfaction in

assaying the effect of the presumption once the basic facts have been
established. Throckmorton gives no indication as to the effect of the

presumption, and Smith's Estate uses both the terms "presumption" and
"inference".234 Whether the respective courts used the latter term in a

technical sense to mean a true presumption as opposed to a permissive
inference cannot be ascertained. The latter case involved, inter alia, a

will containing marks of cancellation on its face. The court declared
that there was a presumption that they were placed there with intent to
revoke the will. No evidence was entered contrary to the presumed fact.
If this were a true presumption, it would require as a matter of law a

directed verdict for contestant on this issue, but if it were only an in
ference it would permit a jury determination as to whether the inference
should be drawn. But this was a non-jury case and there is no indica
tion from the opinion whether the judge ruled for contestant as a matter
of law (i.e., mandatory or true presumption) or on a finding of fact
(i.e., permissive inference).
A study of the cases from foreign jurisdictions cited in Smith's Estate

provides little insight into the direction towards which the court leaned.
The Maryland case of Damman v. Damman235 involved only a presump
tion that changes made in a will were performed after execution, a matter
which is not directly pertinent to this discussion. A second (Georgia)
case, Mclntyre v. Mclntyre,236 involved a statutory presumption of
revocation when a will has been canceled or obliterated in a material
part, which seems to place the full burden of proof on proponent.237

232 180 U.S. 552 (1901) (dictum).
233 77 F. Supp. 217 (D.D.C. 1948).
234 Id. at 218.
238 28 Atl. 408 (Md. 1894).
236 120 Ga. 67, 47 S.E. 501 (1904).
237 Id. at 70, 47 S.E. at 503. The statute in its present form reads as follows:
An express revocation may be effected by any destruction or obliteration of the originalwill or a duplicate, done by the testator or by his direction with an intention to
revoke; such intention will be presumed from the obliteration or canceling of a material
portion of the will; but if the part canceled is immaterial, such as the seal, no such
presumption shall arise.

Ga. Code Ann. � 113-404 (1937).
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A third (California) case, Estate of Olmsted,238 gave recognition to two

presumptions of unstated strength arising from the basic facts, viz., (a)
the act was performed by testator (b) with the intent to revoke. The
only other (Kansas) case, In re Estate of Kemper239 stated at one point
that "the general rule is that the finding of a mutilated will among the
effects of a competent testator raises a strong factual inference, often
referred to as a presumption, that the acts of mutilation were performed
by testator animo revocandi,"240 which by itself might indicate that this
"presumption" is only a permissive inference. But at a later point in
the decision the court stated that "the presumption exists but is prima
facie merely, subject to rebuttal by other evidence and when explained
ceases to longer be a determinative factor on the question of revoca

tion."241 This language is incompatible with the prior quotation since it
can readily be construed to mean that the court viewed the presumption
as a mandatory one which could "determine" the issue. Thus, it cannot
be said, in summarizing the different cases cited in Smith's Estate, whether
we are dealing with a presumption or permissive inference. Clearly, a

decision by the court of appeals is needed to settle the issue.

The only Maryland case which sheds any significant amount of light
on the subject is the case of Handy v. State242 in which the instrument
under discussion was a certificate by the register of wills stating that
the beneficiary renounced a bequest to her in her husband's will. The
court of appeals stated that:

It is a well established rule, that if an instrument of writing be mutilated, it is prima
facie evidence of cancellation, though proof may be admitted to show that was done

by accident, or effected by fraud, &c. In this case the instrument attempted to be
set up is obliterated, and no evidence appears in the record to show that it was

done by accident or fraud, or how it was effected; the condition, therefore, in which
it appears, is prima facie evidence that it was regularly cancelled; and it ought
not, in our opinion, to have been permitted to go to the jury.243

The court is clearly giving a mandatory effect to the "prima facie evi
dence" (Wigmore's first meaning of the term, i.e., a true presumption)244
of obliteration. The later Maryland decisions do not cite Handy and it

238 122 Cal. 224, 230, 54 Pac. 745, 746-47 (1898).
23� 157 Kan. 727, 145 P.2d 103 (1944).
240 Id. at 737-38, 145 P.2d at 109.

241 Id. at 738, 145 P.2d at 110. (Emphasis added.) See also id. at 742, 145 P.2d at 112.
242 7 H. & J. 42 (Md. 1826).
243 Id. at 51-52.
244 See note 43 supra.
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is open to question whether they would consider it controlling under a

different set of facts.
Because of the different factual situations presented when a will

cannot be found and when it is found mutilated, there is legitimate
reason to ask whether the presumptions which arise in each case should
be given similar effect. We have already seen, with respect to the "miss

ing will" presumption, that the court of appeals in the District of Co
lumbia has given, intentionally or otherwise, a very strong effect to the

presumption of revocation in holding that the proponent must show by
a preponderance of the evidence that the will was not destroyed by the
testator with intent to revoke.243 Considering the useful virtue of uni

formity alone, it might be argued that the mutilation presumption should

carry similar weight. It is submitted, however, that because of the
different basic facts, the presumed facts which arise therefrom, at least
as regards the testator's intent, must also differ in force and effect. As
to the first presumed fact that the act of mutilation was performed by
testator, it is submitted that the two presumptions should be treated
alike for several reasons. First, while wills are occasionally destroyed or

mutilated by disinherited heirs, they are much more frequently destroyed
by the testator. Therefore, the two presumptions should have the same

sound basis in probability.246 Second, and closely related to the first, is
the previously stated reluctance of the courts to presume an act of
destruction or mutilation by someone other than testator, since this
would require the presumption of a criminal act 247 Third, the basic fact
of testator's control or access to the will prior to his demise is the same

in both presumptions so that it might be logically presumed, whether the
act was one of destruction or mutilation, that the testator performed
the act.248 For these reasons, the full burden of proof should shift to

proponent, but only to prove that someone other than testator performed
the act of mutilation.
A different conclusion must be reached for the second presumed fact,

the intent of the testator. Whereas in the case of the "missing will"
presumption, inability to find a will at testator's death furnishes the
strongest indication that he intended its revocation, a lesser act of revoca
tion must necessarily leave the rational mind in greater doubt as to the
intent to revoke, the probability of which would seem to vary in direct

245 Webb v. Lohnes, 69 App. D.C. 318, 321, 101 F.2d 242, 24S (1938).
246 See 2 Page �� 873-74.
247 Id. at � 874.
248 See note 70 supra.
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proportion to the degree of burning, canceling, tearing or obliterating.
If, for example, a will is produced from testator's custody which shows
cancel marks, signatures torn off and other marks of defacement of
material parts of the instrument, there would surely be a stronger infer
ence of intent to revoke than an otherwise valid will found torn through
the attestation clause. So also, if there was some evidence on the face
of the will that the intent to revoke as revealed by the act of mutilation
was conditional upon the drawing of a new will, which for some reason

was never done, the presumption that testator intended a complete revo

cation of the existing will should hardly be treated with the same effect
as the "missing will" presumption. Thus it is contended that because this
basic fact of the presumption (which, of the three basic facts, has the
most direct bearing on the question of intent) may vary greatly in proba
tive force from case to case, the presumed fact of intent should vary
accordingly and a fixed legal presumption ought to be avoided.249
Once it is established that this presumption is distinguishable from the

"missing will" presumption, it remains to be considered whether the
mutilation presumption is in fact a true presumption as to the issue of
intent or merely a permissive inference (sometimes erroneously
labeled a presumption).250 Stated in another way, should contestant upon
proof of the aforementioned basic facts giving rise to the presumption,
be granted a directed verdict on the strength of the presumption if pro
ponent is unable to enter substantial evidence to the contrary? Our
contention is that he should not. Since intent "ordinarily . . . must be
ascertained by a consideration of the objective facts"251 and is held to

be "an operation of the mind . . . [which] should be proved and found
as a fact, and is rarely to be inferred as a matter of law,"252 there should
be greater reluctance on the part of the court to presume, or to require
a jury to presume, intent from frequently equivocal acts. The stated

policy of the courts to uphold wills once regularly made should prevail

249 See part IV supra.
250 It is of some significance that Professor Wigmore recognizes that there may be a

presumption of revocation when the will cannot be found, but fails to mention a "mu

tilated will" presumption. 9 Wigmore � 2523. This would support the view that the

latter is not in fact a true presumption, but a permissive inference only.
25i Serrer v. Cigarette Service Co., 74 N.E.2d 841, 844 (CP. Ohio, 1946). See also

Estate of Olmsted, 122 Cal. 224, 230, 54 Pac. 745, 746 (1898) wherein it is stated that

"generally, it may be said that, if the intent to revoke clearly appears, a slight act

within the statute will be deemed sufficient."
252 Northwestern Fire & Marine Ins. Co. v. Pollard, 74 Mont. 142, 149 238 Pac.

594, 596 (1925), quoting 40 Cyc. 262 (1912).
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over an artificial rule of law arising from equivocal or conditional
acts lacking in any uniform probative value on the issue of intent.253
If the basic facts are established, a prima facie case of revocation will

be created. The burden of proceeding then shifts254 to proponent to offer
evidence of non-revocation. However, because the ultimate burden of

persuasion should shift to proponent on the issue of who performed the
act of mutilation, an instruction to the jury when the basic facts are not

at issue but there is some evidence that testator did not perform the act

of mutilation, might read as follows :

You are instructed that when a will, known to have been validly executed and in
the custody of decedent up to the time of his death, is found burned [or canceled, torn,
obliterated] there is a presumption that the act was performed by the testator. Be
cause of this presumption, the burden of proof is thereby placed on proponent to

overcome such presumption. If you find that the act was performed by the testator,
the afore-mentioned facts also permit you to infer that the testator performed the
act with the intent to revoke the will. But on the specific issue of intent the burden
of proof is on contestant.

If proponent enters no evidence on the issue of revocation, then the

jury should be directed to find that the testator performed the act, but
that the inference of intent should be deliberated by them (unless, of
course, it is so strong as to require a verdict for contestant). As stated

previously in this paper, the burden of proof should be explained in
terms of balance of probabilities.

3.

Summary
There are two presumptions of revocation in the District of Columbia,

one when the will cannot be found at testator's death and the other when
the will is found burned, canceled, torn or obliterated within the meaning
of the District of Columbia Code. Regarding two of the basic facts which
give rise to the respective presumptions, they are similar: (a) there must
be a duly executed will (b) of which the testator had control or ready
access. The difference in the third basic fact�the instrument cannot be

253 See Mclntyre v. Mclntyre, 120 Ga. 67, 72, 47 S.E. SOI, S04 (1904).
234 A permissive inference satisfies a party's initial burden of proceeding, but it can

be argued that it does not shift this burden to his opponent. The latter is not faced
with a "duty of going forward with the evidence," for even if he introduces no evi
dence the jury may nevertheless find in his favor, depending upon the strength of the
inference. See Note, A General Discussion of the Theory of Presumptions, 45 George
town L.J. 412, 422-23 (1957).
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found in the one case and it is found mutilated in the other�suggests
that the presumptions merit different treatment.
The "missing will" presumption shifts the full burden of proof to pro

ponent to show by the preponderance of the evidence that (1) the will
was not destroyed by testator (2) and even if it had been, there was no

intent to revoke. Whether the "mutilation" presumption is a true pre
sumption or only a permissive inference for the jury cannot be ascer
tained from existing District of Columbia decisions. As to the presumed
fact that the act of mutilation was performed by testator, it should be
given the same effect as in the "missing will" presumption, viz., to shift
the full burden of proof to proponent. The reason for this is policy and
probability inasmuch as testator had control or ready access to the will
in both situations. As to the second basic fact, because the acts of mutila
tion may be equivocal, it is submitted that there should be no presumption
of testator's intent, but only an inference for the jury to draw from the
nature and extent of the act of mutilation in conjunction with all the
other evidence.

VI

Conclusion

It should be readily apparent to the reader that the field of pre
sumptions relating to the probate of wills in the District of Columbia is
in need of much further clarification and development. The cases in

volving the various presumptions are few and, in many instances, reflect
a divergence from widely recognized basic presumption principles.
The major facets of each presumption discussed are set out in the

Appendix to this Note; they consist of either express holdings or clear

implications from the opinions of the District of Columbia courts. While
the principal areas of uncertainty are briefly indicated therein, it is
believed that the following more comprehensive presentation of the issues

requiring clarification or express holdings is advisable in order to avoid

possible misinterpretation.
Should the presumption of due execution shift the burden of per

suasion? If it should, ought it to be rebutted only by clear and con

vincing evidence or will a preponderance of the evidence suffice?
It will have to be determined what presumption will apply when there

is no attestation clause in the will. Should there be a "presumption of
due attestation" applying only to those witnesses who are dead (or
unavailable, as provided for in the Maryland code) or to all witnesses?
If the latter is held, should the presumption be evidentiary or shift the
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burden of persuasion, or should it disappear from the case upon the in

troduction of evidence contrary to the presumed fact of a duly executed
will?
When the will has previously been admitted to probate, is the full

burden of proof of the issue of due execution on contestant?
Should the presumption of continuing insanity shift the full burden

of proof or only the burden of proceeding?
Should the "presumption" of undue influence be a true presumption

or only a permissive inference? As to the basic facts, there is need for
a determination as to whether he who allegedly exercised undue in

fluence must be the sole or principal beneficiary or take any substantial

benefit, and to what extent he must participate in the preparation of the
will.
When a will cannot be found at testator's death, should the presump

tion of revocation shift the burden of persuasion to proponent?
If a will is found burned, canceled, torn or obliterated, is there a pre

sumption or only an inference of revocation? Could it be a presumption
as to who performed the act of mutilation, but only a permissive inference
as to the intent with which it was done?

In both revocation situations, what is the extent of testator's control
of the will or ready access thereto that is necessary to give rise to the

respective presumption or inference?
The most important general question for the court of appeals is the

affect of the various presumptions on the ultimate burden of persuasion.
As stated in the discussion with respect to the effect of the presumption
of due execution, most courts adhere to a fixed rule that this burden can

never shift from one party to another in a case. This rule has been

severely criticised and vigorously defended by many learned writers,255
but the courts have rarely devoted serious attention to the question;
rather, they have usually been satisfied to repeat the Thayer-Wigmore
doctrine that the only effect of a presumption is to shift the burden of

proceeding and it thereafter ceases to be a factor in the case�only the
normal inferences from the basic facts remaining�upon the introduc
tion of some quantum of evidence contrary to the presumed fact. It can
be surmised that the court of appeals would, if squarely presented with
the question, adhere to this viewpoint. Such a holding would not affect
the presumption of sanity, which "shifts" the full burden of proof only
in theory, there being no basic facts for proponent to establish before the

255 gee the articles contained in note 12 supra.
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burden is placed on contestant. However, if the court adhered to the
Thayer-Wigmore rule it would thereby be required to reject its former
determination that the presumption of revocation when the will cannot
be found and the presumption of continuing insanity can be rebutted
only by a "preponderance of the evidence," and that the presumption of
due execution can be rebutted only when the jury is satisfied of the
truthfulness of contestant's evidence.
The location of the ultimate burden of persuasion is not a factor that

will affect the outcome of the average case. It is only when the jury
cannot determine the balance of probabilities from the conflicting evi
dence that it may be decisive. This has its applicability to the field of
presumptions. If the courts have found sufficient reason to create a

standardized legal presumption, and if that presumption has a substan
tial foundation in probability, the verdict, when the mind of the jury is
in a state of equipoise, should go to the party having the benefit of the
presumption regardless of the allocation of the initial burden of proof
as determined by the pleadings. To deny the party relying on the pre
sumption this advantage is to subvert the basis of probability which
underlies the presumption and brought about its inception.
The proposal contained in rule 14 of the recent Uniform Rules of

Evidence256 has considerable merit because of its simplicity and ease of

application. It could be utilized by the courts as a guide for resolving
which of the presumptions should shift the burden of persuasion. If a

presumption (such as the presumptions of due execution, continuing
insanity, and revocation when the will is missing) has a rational basis,
i.e., when the basic facts are probative of the presumed fact, the full
burden of proof should shift to the opponent. But when (as in the case

of the presumption of due execution when there is no attestation clause)
the basic facts will not support an inference sufficient to warrant a ver

dict, the presumption falls from the case as soon as the opponent intro
duces substantial evidence contrary to the presumed fact. Whatever

guide the court adopts for application in this situation, it is submitted
that its determination should not be governed by strict adherence to the

Thayer-Wigmore rule without equal regard to the elements of policy,
fairness and convenience underlying each presumption.
Finally, it is recommended that instructions to the jury on the burden

of proof should be explained in terms of preponderance of probability
in lieu of preponderance of the evidence. Thus, when a presumption
remains in the case, the instruction should point out that the opponent

256 The rule is set out in note 70 supra.
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of the presumption must satisfy the jury that the evidence in his favor
is more probably true than untrue, or, if the burden of persuasion has
not shifted, that his case is as likely true as untrue. This will avoid
instilling in the minds of the jury the confusing idea that the presump
tion should be weighed against the opponent's direct evidence.

THEODORE A. COSHNEAR

ROBERT G. DESMOND
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APPENDIX

presump
tion

INITIAL BENEFIT QUANTUM OF
BURDEN OF PRE- EVIDENCE
OF PROOF SUMPTION BASIC FACTS TO REBUT

DUE
EXECUTION

Proponent Proponent 1. Will valid on its face Clear and con-
2. Genuine signatures vincing evidence
3. Complete attestation

clause (Indication that
third might not be
required)

DUE
ATTESTATION

Proponent Proponent 1. Will valid on its face Substantial evi-
2. Deceased witness dence (evidence
3. Genuine signature which justifies

a verdict)

DUE
EXECUTION
(after probate)

Proponent Proponent Probated will No indication

SANITY In theory, Proponent None (or, possibly, a will Apreponder-
proponent ; valid on its face) ance of the

In practice, evidence
contestant

INSANITY Sanity issue: Contestant 1. Testator insane at Apreponder-
in theory, some time prior to ance of the
proponent; execution evidence

in practice, 2. Insanity of a per-
contestant manent type

UNDUE
INFLUENCE

Contestant Contestant 1. Beneficiary Evidence to
2. Who participated in meet the

the preparation of inference
the will

3. And was in a con

fidential relationship
with testator

REVOCATION
(missing will)

Contestant Contestant 1. Duly executed will Apreponder-
2. Will in custody or ance of the

ready access of evidence
testator

3. Cannot be found at
testator's death

REVOCATION
("mutilated"
will)

Contestant Contestant 1. Duly executed will No indication
2. Will in custody or

ready access of testator
3. Found at testator's

death burned, canceled,
torn or obliterated
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EFFECT ON
BURDENS

Shifts full
burden of
proof

NO SUB
STANTIAL
CONTRARY
EVIDENCE

INTRODUCTION OF
EVIDENCE SUFFI
CIENT TO REBUT

Proponent Jury will determine if con-

entitled to di- testant's evidence overcomes

rected verdict the presumption; but if evi
dence is overwhelming, di
rected verdict for contestant

Shifts only Proponent Presumption falls from the

the burden entitled to di- case, contestant entitled to

of proceeding rected verdict directed verdict unless pro
ponent has substantial evi
dence on the issue

Shifts burden Proponent
of proceeding ; entitled to di-
no indication rected verdict
re burden of
persuasion

Contestant Proponent
opens case entitled to di-
with burden rected verdict
of proof

Shifts full Contestant
burden of entitled to di-
proof rected verdict

Permissive
inference.
See note 254
supra

Shifts full
burden of
proof

No indication No indication

No indication. If full burden
of proof shifts, same effect
as presumption of due execu

tion; if not, same as pre
sumption of due attestation

Jury will determine if con

testant's evidence overcomes

the presumption; but if evi
dence is overwhelming, di
rected verdict for contestant

Jury will determine if pro
ponent's evidence overcomes

the presumption; but if evi
dence is overwhelming, di
rected verdict for proponent

No indication. Depends upon
whether it is a presumption
or inference and, if a pre
sumption, whether it shifts
the full burden of proof

COMMENTS AND APPLI
CABLE RULE OF UNI

FORM RULES OF EVIDENCE

Should apply preponderance
measure of persuasion, not clear
and convincing evidence. Rule
14(a). If no attestation clause,
burden should not shift, re

buttal by substantial evidence.
Rule 14(b).

The presumption should apply
either to witnesses who are un

available (see Md. Code, note 94

supra) or to all witnesses, i.e.,
as a presumption of due execu

tion without an attestation
clause. Rule 14(b).

Statutory presumption. Rule 14.
Even if it does not shift the
burden of persuasion, it could
be given an evidentiary effect
(like the presumption of due ex

ecution) and not fall from the
case.

The initial burden of proof is
on contestant because of the
existence of the presumption of
sanity. Absent the presumption,
proponent should have the bur
den. Rule 14(a).

Creation of the presumption
takes the presumption of sanity
out of the case and shifts the full
burden of proof to proponent.
Rules 14(a) & 15.

The cases indicate that this rule
is a permissive inference and not
a presumption. See rule 13. This
is sound, for the probative force
of the basic facts can vary great
ly from case to case.

Rule 14(a). There are actually
two presumed facts: that the will
was destroyed by testator and
that it was done with the intent
to revoke.

As to who performed the act,
there should be a presumption as
above. Rule 14(a). But on the
issue of intent, it should only
be an inference because of the
varying types and degrees of
"mutilation."

Issue sub- Question of fact for jury, un-
mitted to jury, less the evidence on either
which may side is overwhelming. If is-
draw the in- sue goes to jury, proponent
ference need merely "meet" the in

ference

Contestant Jury will determine if pro-
entitled to di- ponent's evidence overcomes
rected verdict the presumption; but if evi

dence is overwhelming, di
rected verdict for proponent
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PRESUMPTION OF THE NEGLIGENCE OF A BAILEE
IN THE DISTRICT OF COLUMBIA

I

Introduction and Background

The early common law imposed upon a bailee an absolute responsibil
ity to return a bailed chattel.1 The classic case of Coggs v. Bernard?
decided by Lord Holt in 1703, heralded an end to the broad application
of this harsh doctrine, and provided a basis for immunizing most bailees3
from non-negligent loss or damage to bailed chattels. Thereafter, if the
plaintiff would recover, it became his duty to prove that the loss or dam
age was occasioned by the bailee's negligence; that is, by his failure to

exercise due care.

But frequently, proof of the bailee's negligence is rendered impossible
by the very nature of the bailment situation. The bailee is in exclusive
control and custody of the bailed article. In general, he alone has access

to whatever evidence there is surrounding the loss or damage. The law,
in realization of the inequities of the situation, has created a presumption
of the bailee's negligence upon proof by the bailor of delivery and non

return�or return in a damaged condition�of the bailed property. Some

courts, upon proof of similar basic facts in actions of conversion or

breach of contract, have established presumptions corresponding to the
instant presumption. However, it shall be the scope of this Note to deal

solely with the presumption of the bailee's negligence as it is found in

the District of Columbia.
Most frequently, the courts of the District of Columbia have spoken

not of the "presumption" of negligence, but rather in terms of the "prima
facie" liability of the bailee.4 Regardless of the form of expression, the
effect is the same, in that a duty is thrust upon the bailee to proceed
with evidence in explanation of the loss or damage.5 It should be noted

1 See Holmes, The Common Law, 17S (1881).
2 2 Ld. Raym. 909, 92 Eng. Rep. 107 (Q.B. 1703).
3 Common carriers, for example, are excluded from this general rule and held liable as

insurers. Brown, Personal Property � 92 (2d ed. 19SS). See also, Holmes, The Common

Law, 183-205.
4 National Mortgage & Inv. Corp. v. Shulman, 104 A.2d 420 (Munic. Ct. App. D.C.

1954) ; Hecht Co. v. Leite, 99 A.2d 87 (Munic. Ct. App. D.C. 1953) ; Columbia Operating
Corp. v. Kettler, 67 A.2d 267 (Munic. Ct. App. D.C. 1949) ; Eschinger v. United Mut.
Fire Ins. Co., 61 A.2d 725 (Munic. Ct. App. D.C. 1948) ; Barclay, Inc. v. Maxfield, 48

A.2d 768 (Munic. Ct. App. D.C. 1946) ; Quinn v. Milner, 34 A.2d 259 (Munic. Ct. App.
D.C. 1943).

5 See Columbia Operating Corp. v. Kettler, supra note 4 at 268. See also 6 Am. Jur.,
Bailments � 374 (Rev. ed. 1950).
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that the presumption extends not only to mutual benefit bailments, but
to gratuitous bailments as well.6
The rationale of the bailment presumption is curiously similar to that

underlying res ipsa loquitur.7 In fact, there is some evidence that the
bailment presumption evolved in the common law as an outgrowth of res

ipsa loquitur,8 and in some quarters it is regarded even today as a special
application of that theory.9 Significantly, the earliest District of Columbia
case10 involving the instant presumption sounded strongly in terms of
res ipsa loquitur. The court invoked the presumption where the loss oc

curred "under circumstances ordinarily inconsistent with the exercise
of due care," and it called for an explanation from the bailee "because he
alone is in a position to make it."11 Res ipsa loquitur, however, as a mere

permissive inference,12 was inadequate to satisfy the demands of strin

gent accounting which public policy required of the bailee.13 It was for
this reason that there emerged the independent bailment presumption
with its stronger procedural effect.14

II

Creating the Presumption

Proof of the basic facts of delivery of the bailed chattel and its non

return, or return in a damaged condition, gives rise to the presumption
of the bailee's negligence. In order to avail himself of the benefit of the
presumption, then, the plaintiff must establish the basic facts. This may
be accomplished by the pleadings, by admissions, by stipulation, or by
the introduction of sufficient evidence to satisfy the court that reasonable
men could find the existence of the basic facts.15

6 Barclay, Inc. v. Maxfield, 48 A.2d 768, 770 (Munic. Ct. App. D.C. 1946).
7 McCormick, Evidence � 309 (1954) (hereinafter cited as McCormick) ; see also Note,

Res Ipsa Loquitur in the District of Columbia, 45 Georgetown LJ. 475 (1957).
8 8 C.J.S., Bailments � 50 (1938).
9 6 Am. Jur., Bailments � 371 (Rev. ed. 1950).
10 Sims v. Roy, 42 App. D.C. 496 (1914).
11 Id. at 499; cf. Prosser, The Procedural Effect of Res Ipsa Loquitur, 20 Minn. L.

Rev. 241, 242 (1936).
12 Prosser, supra note 11, at 245, states that the majority of jurisdictions including

the District of Columbia regard res ipsa loquitur as an inference rather than a presumption.
See also Sweeney v. Erving, 228 U.S. 233 (1913).

13 Prosser, Torts � 44 (1941).
14 For a detailed discussion of the procedural effect of the instant presumption, see

pages 149-52, infra.
13 9 Wigmore, Evidence � 2494 (3d ed. 1940) (hereinafter cited as Wigmore).
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Absent delivery, no bailor-bailee relationship conies into being. The
term "delivery" comprehends acceptance by the bailee, but the fact of

acceptance is not usually in issue.16 Ordinarily the fact of delivery is

conclusively established by stipulation17 or admission in the pleadings.
And in cases in which the bailee denies delivery of the bailed article, the
plaintiff usually has at his disposal evidence�such as a receipt�which
effectively refutes such denial.18

However, the generalization that the basic fact of delivery is a matter
of perfunctory proof is not without exception. The case of Doggett v.
King19 involved an action for damages to the plaintiff's automobile which
had been stolen from a parking lot operated by the defendant. Per

agreement, plaintiff stored his car with defendant during certain hours,
leaving his ignition keys therein in accordance with the practice fol
lowed by the garage. On several occasions over a five-year period
plaintiff had brought his car to the lot before the regular hours, having
previously been instructed by an employee of the defendant to leave the
car in the lot if no one was in charge when he arrived. On the morning
of the theft, plaintiff had arrived early, and finding no one on duty,
left his car in the lot. The Municipal Court of Appeals, in reversing the
lower court's judgment for the plaintiff, held that before a presumption
of negligence could arise, plaintiff was required "to produce evidence
of authority in Kover [the employee] or to show ratification by de
fendant of an otherwise unauthorized practice."20 In the absence of such

evidence, and in view of the court's finding that the employee was a mere

special agent with limited authority,21 the plaintiff had failed to establish
the bailor-bailee relationship. The case, then, stands for the proposition
that when delivery is made to an agent or employee, or pursuant to his in

structions, the burden is on the plaintiff to prove the authority of the

agent to accept delivery for his principal.
16 Contra, Lucas v. Auto City Parking Co., 62 A.2d 557 (Munic. Ct. App. D.C. 1948) ;

Doggett v. King, 34 A.2d 608 (Munic. Ct. App. D.C. 1943).
17 See Hecht Co. v. Leite, 99 A.2d 87 (Munic. Ct. App. D.C. 1953).
is An examination of the official transcript in Annapolis Service Station v. United

Services Automobile Ass'n, 120 A.2d 689 (Munic. Ct. App. D.C. 1956) reveals that delivery
was denied by the defendant in his answer to the complaint. See also defendant's answer

in Manning v. Lamb, 89 A.2d 882 (Munic. Ct. App. D.C. 1952).
19 34 A.2d 608 (Munic. Ct. App. D.C. 1943).
20 Id. at 609.
21 Cf. Manning v. Lamb, 89 A.2d 882 (Munic. Ct. App. D.C. 1952), where the court

found the designation of an employee as "manager" implied general power (agency) and
justified reliance by the plaintiff upon an agreement entered into with such employee.
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It is axiomatic that essential to a bailee's liability in negligence is the
fact that he is, or might reasonably be expected to be, aware of the
existence and nature of the bailed property.22 Accordingly, in Lucas v.

Auto City Parking Co.,23 plaintiff was denied recovery for the loss of a
medical bag and its contents left in an automobile which he had bailed
with defendant's parking lot and which was subsequently stolen. The
court ruled that as the plaintiff had failed to advise the defendant of the

presence of these articles, and since defendant did not know, and could
not be expected to know, of their presence, there could be no bailor-bailee
relationship.
Having established delivery of the bailed article, the plaintiff is then

required to prove the second basic fact, that of the article's non-return,
or its return in a damaged condition. Frequently, as a matter of pleading
technique, the bailee will deny the allegation of the second basic fact.24
As a practical matter, however, he is normally unable to give effective
meaning to his denial, and the fact of non-return or return in a damaged
condition rarely evolves as an issue for determination by the trier of
fact.25

Ill

Force and Nature of the Presumption

The plaintiff's proof of the facts of delivery and non-return, or return
in a damaged condition, gives rise to the presumption of the bailee's
negligence.26 A procedural benefit is then said to accrue to the plaintiff.
The operation of this benefit is to be seen in the first instance when the
defendant moves for a directed verdict at the close of the plaintiff's evi-

22 Brown, Personal Property � 75 (2d ed. 1955), which recognizes that as a bailment
is founded in contract, there must be a meeting of the minds, and hence actual or ex

pected knowledge of the subject matter.
23 62 A.2d 557 (Munic. Ct. App. D.C. 1948).
24 Annapolis Service Station v. United Services Automobile Ass'n, 120 A.2d 689 (Munic.

Ct. App. D.C. 1956) ; Manning v. Lamb, 89 A.2d 882 (Munic. Ct. App. D.C. 1952). An ex

amination of the official transcripts in both cases shows that the defendant in his answer

denied plaintiff's allegation of non-return. In Hinkel & Co. v. Snyder, 102 A.2d 759
(Munic. Ct. App. D.C. 1954) and in Hecht Co. v. Leite, 99 A.2d 87 (Munic. Ct. App. D.C.
1953) defendant in his answer denied that the chattel was returned in a damaged condition.
25 An examination of the pleadings and records of the cases reveals that, in the normal

case, plaintiff can easily counter defendant's denial of the second basic fact with over

whelming evidence in support of his allegation.
26 Sims v. Roy, 42 App. D.C. 496 (1914) ; Barclay, Inc. v. Maxfield, 48 A.2d 768

(Munic. Ct. App. D.C. 1946); Quinn v. Milner, 34 A.2d 259 (Munic. Ct. App. D.C. 1943).
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dence.27 The court can grant the defendant's motion only when it finds
that reasonable men, viewing the evidence in the light most favorable to
the plaintiff, could not reach a verdict in favor of the plaintiff; that is,
only when the plaintiff fails to sustain his burden of proceeding. The
effect of the presumption at this juncture of the case is to establish as a

matter of law that the plaintiff has made out a prima facie case; that is,
that he has sustained his burden of proceeding 28 Accordingly, the de
fendant's motion for a directed verdict must be denied.

The presumption effects not only a denial of the defendant's motion for
a directed verdict at the close of the plaintiff's case, but as well, thrusts
upon the defendant the burden of producing affirmative evidence in
rebuttal of the presumption of negligence.29 In all probability, the de
fendant will then come forward with evidence in rebuttal; he would be
misguided were he to proceed to trial without the intention of submitting
evidence in defense.30 But what theoretically would be the effect of the
presumption if the defendant fails to come forward with evidence in
satisfaction of his burden of proceeding? To what sanction would he be

subject? Would the presumption compel the judge to grant the plaintiff's
motion for a directed verdict?

This question has never reached adjudication in any case in the Dis
trict of Columbia. However, the court in Smith's Transfer and Storage
Co. v. Murphy31 stated as dictum:

A presumption or inference of negligence or fault on the part of the bailee is raised

by the delivery of property to its exclusive possession and control and its subsequent
loss or damage. The function of the inference or presumption is to control the

result by rule of law in the absence of evidence in rebuttal?2

27 The term "directed verdict" as used in this instance comprehends a peremptory
ruling for the moving party when the judge is the trier of fact.

28 Sims v. Roy, 42 App. D.C. (1914) ; National Mortgage & Inv. Corp. v. Shulman,
104 A.2d 420 (Munic. Ct. App. D.C. 1954); Hecht Co. v. Leite, 99 A.2d 87 (Munic.
Ct. App. D.C. 1953) ; Eschinger v. United Mut. Fire Ins. Co., 61 A.2d 725 (Munic. Ct.

App. D.C. 1948); Barclay, Inc. v. Maxfield, 48 A.2d 768 (Munic. Ct. App. D.C. 1946);
Quinn v. Milner, 34 A.2d 259 (Munic. Ct. App. D.C. 1943).

29 Smith's Transfer and Storage Co. v. Murphy, 115 A.2d 300 (Munic. Ct. App. D.C.

1955) ; Hecht Co. v. Leite, 99 A.2d 87 (Munic. Ct. App. D.C. 1953) ; Columbia Operating
Corp. v. Kettler, 67 A.2d 267 (Munic. Ct. App. D.C. 1949) ; Firestone Tire & Rubber Co.

v. Hfllow, 65 A.2d 338 (Munic. Ct. App. D.C. 1949) ; Barclay, Inc. v. Maxfield, 48 A.2d

768 (Munic. Ct. App. D.C. 1946) ; Doggett v. King, 34 A.2d 259 (Munic. Ct. App. D.C.

1943) ; Quinn v. Milner, 34 A.2d 259 (Munic. Ct. App. D.C. 1943).
30 See McCormick � 308.
31 115 A.2d 300 (Munic. Ct. App. D.C. 1955).
32 Id. at 303. (Emphasis added.) It is suggested that the term "inference" is not here
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This language plainly indicates that the plaintiff would be entitled to a

directed verdict under these circumstances. The court is, therefore, as

cribing a mandatory effect to the presumption in compelling a verdict
for the plaintiff. Similarly, the court in Doggett v. King observed as dic

tum that if there is established "the relationship of the bailor and

bailee . . . [the] defendant's liability would follow, subject to affirmative
evidence on his part to rebut the presumption of negligence."33 This

language, too, is susceptible of the interpretation that the court is ac

cording mandatory effect to the presumption, in that it would seem to

compel the defendant to rebut if he would avoid a peremptory ruling.
Possibly, however, the words "defendant's liability would follow" could
be construed as merely justifying rather than compelling a ruling against
the defendant under these circumstances.

The conclusion that this is a mandatory presumption34 finds general
support in an analysis of the language of earlier cases. As noted pre
viously, most frequently the courts have spoken not in terms of the

"presumption" of negligence but rather in terms of the "prima facie
case." Unfortunately, the latter term is susceptible of two meanings.
The first in dealing with presumptions broadly equates "prima facie
case" to a mandatory presumption; the second defines "prima facie
case" generally, in terms of sufficiency of evidence to take the case to the

jury.35 It would seem that the former definition is logically appropriate
here.36

Quite probably this argument is not conclusive of the nature of the
instant presumption and one leading authority contends that many deci
sions use the terms "prima facie case" and "permissive inference" inter

changeably.37 But any reasonable doubt as to the mandatory effect ac
corded the bailment presumption in the District of Columbia is quickly
used to designate the technical term ''permissive inference"; rather the court seems to be

using the word as a loose synonym for the general term "presumption."
33 34 A.2d at 609.
34 The term "mandatory presumption" as used in this Note is an adoption of the

nomenclature of McCormick who uses this term to distinguish it from the "permissive
presumption." See McCormick, Evidence � 308. Wigmore, Thayer and other authorities
employ the term "presumption" only in circumstances where the finding of the presumed
fact is compulsory in the absence of evidence to the contrary by the defendant. See Wig
more � 2490-91; Thayer, A Preliminary Treatise on Evidence 317, 321, 326 (1898).

35 9 Wigmore � 2494.
36 See Gausewitz, Presumptions, 40 Minn. L. Rev. 391, 393 (19S6) ; Brosman, The

Statutory Presumption, S Tul. L. Rev. 178, 191-92 (1931).
37 McCormick � 308.
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dispelled by the context in which the courts employ the term "prima
facie case." The language of Barclay, Inc. v.Maxfield38 is representative:
[I]t is well established that the proof of the delivery of the goods and failure of the
bailee to return them makes out a prima facie case for the plaintiff . . . requiring
the defendant to go forward with proof [in rebuttal of negligence] . . .

If the defendant is required to come forward with proof, is it not logical
to conclude that if he fails to do so he shall be subject to a directed
verdict? Clearly the burden of proceeding has shifted to the defendant,
and the great weight of authority is to the effect that failure to assume

this burden renders the defendant liable to a peremptory ruling.40 Thus,
the conclusion that this is a mandatory presumption seems fully warrant
ed in light of the above analysis and the express language of the Smith's
Transfer and Doggett cases. It should be noted that McCormick accords
this same compulsory effect to the presumption.41

IV

Rebutting the Presumption

It has been demonstrated that once the presumption of negligence has
been established, the defendant is under a compulsion to offer evidence in
rebuttal. It should be explained that the terms "rebutting the presump
tion" and "destroying the presumption" as used herein refer merely to

the introduction of evidence by the defendant of such sufficiency that

38 48 A.2d 768 (Munic. Ct. App. D.C. 1946).
39 Id. at 770. (Emphasis added.) See also Hecht Co. v. Leite, 99 A.2d 87 (Munic. Ct.

App. D.C. 1953) ; Columbia Operating Corp. v. Kettler, 67 A.2d 267 (Munic. Ct. App.
D.C. 1949) ; Firestone Tire & Rubber Co. v. Hillow, 65 A.2d 338 (Munic. Ct. App. D.C.

1948). Some cases speak in terms of casting upon the bailee the burden of proceeding
with evidence in rebuttal. National Mortgage & Inv. Corp. v. Shulman, 104 A.2d 420

(Munic. Ct. App. D.C. 1954); Quinn v. Milner, 34 A.2d 259 (Munic. Ct. App. D.C. 1943).
40 See Morgan, Burden of Proof and Presumptions, 25 Rocky Mt. L. Rev. 34, 35-36

(1952), which states: "When once it is determined that a party has the burden of producing
evidence of a fact, it is thereby settled that in the absence of the requisite evidence, the

judge and the jury must assume the non-existence of the fact." See also Laughlin, In Sup
port of the Thayer Theory of Presumptions, 52 Mich. L. Rev. 195, 207 (1953), which
reasons that a presumption shifts the burden of producing evidence only in the case where

failure to introduce evidence would result in a directed verdict. But see, McCormick � 306,
which defines the duty of going forward as used by the courts as incurring either (1) the

liability to a peremptory adverse ruling on failing to give evidence, or (2) merely the risk
of an adverse jury verdict when no evidence is introduced. The second definition grew
out of the tendency of some courts to ascribe somewhat inaccurately to a permissive
presumption "a duty of going forward with the evidence."

41 McCormick � 309.
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he thereby avoids an adverse peremptory ruling.42 As it is sometimes
phrased, such rebuttal evidence destroys the technical force of the pre
sumption as a rule of law.43

What defenses can the defendant offer in rebuttal? He can, of course,
as in any presumption, controvert the basic facts, but, as discussed

previously in this Note, rarely is such a defense effective.44 Normally
then, the defendant will seek to destroy the presumed fact of negligence
by attempting to establish his own due care. This he may accomplish
in two ways: (1) directly, by affirmative proof that he exercised the

degree of care called for by the particular bailment, and (2) indirectly,
by explanation or justification of the loss or damage, which explanation
or justification is not inconsistent with due care.45 And it should be noted
that if the plaintiff's evidence discloses a defense of explanation or justi
fication, such fact will also have the effect of rebutting the presumption.46

42 See 9 Wigmore � 2491. See also Smith's Transfer and Storage Co. v. Murphy, 115

A.2d 300, 303 (Munic. Ct. App. D.C. 1955) which states unequivocally that "when evidence
in rebuttal is introduced by the bailee the presumption . . . disappears from the case as

a rule of law [controlling the result] . . . ." This case is analyzed at great length infra.
43 Smith's Transfer and Storage Co. v. Murphy, 115 A.2d 300 (Munic. Ct. App. D.C.

1955).
44 See Part II of this Note, Creating the Presumption. If the plaintiff is successful

in controverting the basic facts, he not only destroys the technical force of the presumption
but as well negates any inference of negligence which could arise from proof of the basic
facts.

45 The ensuing language of Barclay, Inc. v. Maxfield, 48 A.2d 768, 770 (Munic. Ct. App.
D.C. 1946) has been consistently followed by subsequent cases.

While it is well established that the proof of the delivery of the goods and failure
of the bailee to return them makes out a prima facie case for the plaintiff . . . requir
ing the defendant to go forward with proof, such proof need not necessarily consist
of an explanation or justification of the loss. . . . [A] good defense may also be made
out by affirmative proof that the bailee exercised that degree of care which the par
ticular bailment called for even though he may not be able to explain or justify the
loss.
The language of the above excerpt would seem to invalidate a defense of contributory

negligence, since the court requires that any explanation or justification be consistent with
due care. But see Hecht Co. v. Leite, 99 A.2d 87 (Munic. Ct. App. D.C. 1953).

46 Eschinger v. United Mut. Fire Ins. Co., 61 A.2d 725 (Munic. Ct. App. D.C. 1948).
The plaintiff proved bailment of his automobile for repair and its return in a damaged
condition. He further testified that the damage resulted from a fire which occurred while
the defendant was road-testing the vehicle after its repair. The radiator cap had blown
off and the anti-freeze solution overflowed on the engine, igniting and damaging the auto
mobile. The defendant offered no testimony. The court ruled that while the plaintiff's
evidence created a prima facie case upon which the defendant's negligence could be predi
cated, such evidence did not compel a finding of negligence. In effect, then, the plaintiff's
evidence of fire destroyed the mandatory force of the presumption.
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Unfortunately, the courts of the District of Columbia have failed to

enunciate an ascertainable standard defining the quantum of evidence
which defendant must introduce in rebuttal. In the absence of an ar

ticulated standard, resort must be had to an examination of individual
cases in which the defendant has, or has not, offered sufficient evidence
in rebuttal. Also, it is expedient to consider in these cases two corollary
questions in conjunction with the problem of the quantum of evidence
required in rebuttal of the presumption: (1) what persuasive force, if
any, is retained by reason of proof of the basic facts after defendant
has destroyed the technical force of the presumption? (2) under what
circumstances is the defendant entitled to a directed verdict after he has
rebutted the presumption?
The recent case of Smith's Transfer and Storage Co. v. Murphy"

contains an excellent abstract statement of the general effect and nature
of the bailment presumption. Judge Hood observed that:

A presumption or inference48 of negligence or fault on the part of the bailee is raised
by the delivery of property to its exclusive possession and control and its subsequent
loss or damage. The function of the inference or presumption is to control the result

by rule of law in the absence of evidence in rebuttal. When evidence in rebuttal
is introduced by the bailee the presumption or inference disappears from the case

as a rule of law but retains the probative weight of an inference of fact. . . . The

Supreme Court has said that the bailee must adduce sufficient evidence to raise doubts
as to the validity of the inference [of fact] "which the trier of fact is unable to

resolve." Commercial Molasses Corp. v. New York Barge Corp., 314 U.S. 104. . . .

The burden of proof on the issue of negligence is not shifted to the defendant but
remains always with the plaintiff. The burden of proceeding . . . does shift to the
defendant.49

The above language is of significance for several reasons: (1) it points
up the mandatory or compulsory nature of the presumption; (2) in

unmistakable terms it defines the function of evidence in rebuttal as

the destruction of the presumption as a rule of law; (3) it indicates

clearly that the presumption retains "the probative weight of an inference
of fact" after its legal effect has been abolished; more accurately per
haps, it should be said that the established basic facts, and not the pre
sumption, give rise to the inference of fact; (4) it states clearly that the

47 US A.2d 300 (Munic. Ct. App. D.C. 1955).
48 In the above excerpt, Judge Hood seems to use the terms "presumption" and "in

ference" synonymously. More properly, however, a "presumption" is defined as a rule
of law which controls the result in the absence of rebuttal evidence, while an "inference"
is merely the permissive finding of one fact from the proof of one or more related
facts. 9 Wigmore � 2491.

49 115 A.2d at 303.
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burden of persuasion remains with the plaintiff;50 and (5) finally, the
court ascribes to the surviving inference of fact such weight as to re

quire the defendant, if he would succeed, to produce evidence sufficient
to raise an irresolvable doubt concerning the validity of the inference
in the mind of the trier of fact; to put it another way, the defendant's
evidence must convince the jury that the non-existence of the inference
is at least as probable as its existence.51
The above-quoted language is a generally thorough and accurate state

ment of the presumption. However, it provides no enlightenment as

to the quantum of evidence required to rebut the technical force of the

presumption. What evidence, then, did the defendant introduce in re

buttal and how did the court evaluate this evidence in determining
whether the presumption was destroyed?
The Smith's Transfer case involved the following facts: defendant

transfer company had undertaken the transportation of plaintiff's per
sonal effects to Quito, Ecuador. Evidence established the fact that the

moving vans had departed from defendant's warehouse fully packed and
had arrived in plaintiff's hands in Quito ostensibly fully packed, but
in fact with a multitude of items missing. Plaintiff raised a pre
sumption of the bailee's negligence by establishing the bailment and
the loss of property. The defendant in rebuttal offered evidence tending
to show an absence of negligence and its exercise of care. In substance,
the defendant's witnesses testified as to the extreme care and security
with which each item was prepacked, moved to defendant's warehouse,
stored therein and ultimately transported to Quito. In ruling for the
plaintiff, the trial court found no specific act of negligence, but determined
that negligence could be inferred from the circumstantial evidence. De
fendant appealed on the ground that since the plaintiff had failed to

prove the defendant's negligence and had failed to impeach or contra
dict defendant's evidence of due care, the trial court was in error in
finding defendant negligent.
The appellate court ruled that the defendant had clearly adduced evi-
50 The term "burden of proof" as used by the court alludes clearly to the "burden of

persuasion," for in the next sentence the court by way of distinction refers to the
"burden of proceeding."
It was settled in Sims v. Roy, 42 App. D.C. 496 (1914), the first case in the District of

Columbia concerning the bailment presumption that the presumption does not shift the
burden of persuasion. Subsequent cases have uniformly adhered to this ruling. Columbia
Operating Corp. v. Kettler, 67 A.2d 267 (Munic. Ct. App. D.C. 1949) ; Firestone Tire &
Rubber Co. v. Hillow, 65 A.2d 338 (Munic. Ct. App. D.C. 1948).
" Columbia Operating Corp. v. Kettler, 67 A.2d 267, 269 (Munic. Ct. App. D.C. 1949).
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dence of its own due care and freedom from negligence sufficient to

remove the technical force of the presumption as a rule of law. The
court observed, however, that the loss of the plaintiff's goods while in the
defendant's possession and control gave rise to an inference of negligence
which retained "that probative force to be assigned it by the trier of fact
in weighing all the evidence . . . ."52 And finally the appellate court, in
affirming the trial court's judgment, ruled that it could not "say as a

matter of law that defendant's evidence compelled a finding against
plaintiff."53
In holding that the defendant's evidence presented a question of fact,

the court is in effect ruling that the defendant has destroyed the tech
nical force of the presumption. And in determining that the defendant's
evidence did not compel a finding against the plaintiff, the court is saying
that the defendant is not entitled to a directed verdict.
The case of National Mortgage & Inv. Corp. v. Shulman5* involved

an automobile bailment. When the plaintiff returned to the defendant's

parking lot, his car could not be found. The stolen car was recovered

by the police several days later in a damaged condition. The defendant

corporation made no attempt to explain the loss; rather it introduced
extensive evidence of its exercise of due care in the general operation of
the garage on the night of the theft. The defendant established by de
tailed testimony its thorough procedure for checking ingoing and out

going cars ; it proved that seventeen employees were on duty on the night
of the theft, and that certain of these employees were generally in a posi
tion to observe the removal of any automobile; the night manager testi
fied that he had been in the office or lobby all evening, and that he did
not know how plaintiff's car was removed from the garage. The trial
court ruled in favor of the plaintiff.
The defendant garage appealed on the ground that it hadmet complete

ly its burden of proceeding and had established as a matter of law that it

had exercised the requisite degree of care. The appellate court affirmed
the decision of the trial court. It ruled that although the defendant's
evidence of due care had presented a question of fact as to negligence,
such evidence was not "so compelling as to require a finding that due
care was exercised."55 The court stated that while defendant's evidence
revealed that the general framework of the garage's operation was

52 US A.2d at 303.
53 Ibid.
5* 104 A.2d 420 (Munic. Ct. App. D.C. 19S4).
55 Id. at 422.
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consonant with due care, "it did not establish the absence of negligence
on the part of employees within the framework."56 Again, while de
fendant's rebuttal testimony destroyed the technical force of the pre
sumption, it did not entitle him to a directed verdict, and the probative
force of the basic facts justified a finding for the plaintiff.57
An earlier case, Firestone Tire & Rubber Co. v. Hillow,5* also dealt

with the bailment of an automobile. The plaintiff had left his auto

mobile at defendant service station to have seat covers installed. When

plaintiff returned the car could not be found, and it was subsequently
discovered in a badly damaged condition off a public highway. The pre
sumption of the defendant's negligence was created by plaintiff's proof
of the basic facts of bailment and damage. In rebuttal of the pre
sumption, defendant company offered no explanation or justification for
the loss; rather it submitted general affirmative proof of its due care in
the safekeeping of the automobile, including the continued presence of at
least one employee on the station grounds. The trial court, sitting with
out a jury, found for the plaintiff. The appellate court, in affirming that

judgment, ruled that in view of defendant's evidence of due care "a ques
tion of fact [regarding defendant's negligence] was presented for de
termination by the trial court."59 Hence, the appellate court concluded
that it could not say as a matter of law that such evidence required a

finding for the defendant.60
The case of Quinn v. Milner61 involves still another automobile bail

ment. On the afternoon in question, plaintiff had parked his automobile
with the defendant, operator of a parking lot and filling station. Early
that evening defendant manager and two of his employees departed the

56 Ibid.
57 Accord, Hinkel & Co. v. Snyder, 102 A.2d 759 (Munic. Ct. App. D.C. 1954) which

involved the bailment of plaintiff's rug for cleaning and six months' storage with defendant
and the rug's subsequent return in a discolored and damaged condition. Defendant company
offered no explanation or justification of the damage; rather, in an attempt to prove af

firmatively due care, it produced evidence of its usual method of cleaning and storing rugs;
which method according to the testimony of its witnesses could not have produced dis
coloration and damage. The trial court decided for the plaintiff. The appellate court, in
affirming that decision, stated that it was a question of fact for the trial court whether
defendant's evidence overcame plaintiff's prima facie case. In effect, then, the court ruled
that while defendant's evidence rebutted the presumption, it did not require a finding in
his favor.

58 65 A.2d 338 (Munic. Ct. App. D.C. 1948).
59 (Emphasis added.) Id. at 339.
69 Ibid.
61 34 A.2d 259 (Munic. Ct. App. D.C. 1943).
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lot, leaving one employee in charge. Shortly thereafter, another employee
of the defendant, then off duty, entered defendant's office, took plaintiff's
key from the rack therein and stole plaintiff's automobile. The employee
in charge did not see the automobile leave the lot because at the time
he was putting gasoline in another automobile. The plaintiff's automobile
was subsequently recovered in a damaged condition. Plaintiff raised the
presumption of defendant's negligence by the establishment of the bail
ment and damage. The station operator's defense of due care consisted
solely of proof that an employee had been left in charge of the lot at
the time of the theft. He introduced no evidence of procedures or safe
guards in effect which were reasonably calculated to prevent such theft.
The trial court, sitting without a jury, found for the plaintiff. Its finding
was affirmed on appeal. The appellate court ruled that "the trial judge
was justified in holding that defendant failed to sustain his burden [of
proceeding]"62 after plaintiff had raised the presumption of negligence.
The court said in effect that the defendant had failed to rebut the pre
sumption and thus the plaintiff was entitled to judgment as a matter of
law.

In the Smith's Transfer and National Mortgage cases the plaintiff in
troduced extensive evidence of due care while in the Firestone case the
defendant offered rather general affirmative evidence of due care, in

cluding the fact of the continuous presence of at least one employee
on the station grounds. In each case defendant's evidence sufficed to

rebut the presumption, but in no case was it adequate to compel a finding
for the defendant. In the Quinn case the evidence of due care consisted

solely of the fact of the presence of one employee on the station grounds
at the time of the theft, and the court ruled that the defendant had failed
to overcome the presumption. From these cases, what conclusion can

be reached concerning the quantum of affirmative evidence of due care

necessary to rebut the presumption? In the Firestone case the de
fendant's general evidence of due care was adequate to overcome the

mandatory force of the presumption, but the defendant's meager evidence
in the Quinn case was not. Quite probably, this comparison would sup
port the proposition that something more than a mere scintilla of evi
dence is required to rebut the presumption. Such a distinction, however,
merely circumscribes the problem. A theoretical development of the
cases leads to a more definitive answer.

Assume that the defendant has introduced sufficient evidence to rebut

62 Id. at 260.
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the presumption and thereby take the case to the jury. As has been

noted, the burden of persuasion has not shifted to the defendant and

therefore, to negate the surviving inference of negligence, he need
adduce only such evidence as to convince the jury that the non

existence of negligence is at least as probable as its existence. If
this is to be the standard for the jury, what then should have been the
standard employed by the judge in determining that the case go to the

jury? Logically, the test should have been: Could a reasonable jury
find the non-existence of negligence at least as probable as its existence?
This is essentially the same test advocated by the Model Code of Evi
dence which would remove any presumption from a case when "evidence
has been introduced which would support a finding of its [the pre
sumed fact is] non-existence."63 The Model Code of Evidence rule de
rives from the Thayer-Wigmore concept that the sole purpose of the

presumption is to control the result as a rule of law in the absence of
evidence in rebuttal.64 And significantly, this same concept has been

adopted in essence by the courts of the District of Columbia in treating
the instant presumption.65
Thus far we have dealt predominantly with the problem of rebutting

the technical force of the presumption. Turning now to the question of
a directed verdict for the defendant after he has introduced evidence in

rebuttal, what deductions can be made from an analysis of the foregoing
cases in resolution of this question? It was established in the Smith's
Transfer case that to overcome the surviving inference of negligence it is
necessary for the defendant to adduce only such evidence as to convince
the jury that the non-existence of negligence is at least as likely as its
existence. It follows, then, that to obtain a directed verdict, defendant
must introduce evidence of such nature as would compel a reasonable
jury to find that the non-existence of negligence is at least as likely as its
existence; or to put it in other terms, defendant's evidence must be so

overwhelming that an appellate court considering all the evidence would
be forced as a matter of law to reverse a judgment for the plaintiff. This,
of course, is the standard abstract criterion for a directed verdict at this
stage of the proceedings in any civil action.86 How, then, was this cri-
*3 Model Code of Evidence rule 704 (1942).
64 See Laughlin, In Support of the Thayer Theory of Presumptions, 52 Mich. 19S at 210.

See also Thayer, Preliminary Treatise on Evidence 339 (1898) ; 9 Wigmore, � 2491.
*5 See Smith's Transfer and Storage Co. v. Murphy, 115 A.2d 300 (Munic. Ct. App.

D.C. 1955), which was discussed at length earlier.
66 Guenther v. Metropolitan R.R., 23 App. D.C. 493, 514 (1904) ; Prigg v. Lansburg,

5 App. D.C. 30, 38 (1894).
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terion applied in the preceding cases? In the Smith's Transfer case, the
defendant corporation produced exhaustive affirmative evidence of its
due care in the storage and transportation of the plaintiff's personalty.
In the National Mortgage case, the defendant corporation adduced ex

tensive affirmative evidence of its exercise of due care in the operation
of its garage on the night in which plaintiff's car disappeared. In both
cases the court ruled the defendant's evidence did not compel a finding
in his favor; the fact of loss alone, unexplained or unjustified, was held to
furnish an adequate basis for a finding of negligence. It would seem,
then, that it is virtually impossible for defendant to obtain a directed
verdict when he defends solely on affirmative evidence of due care. No
matter how estimable such evidence, it can never be overwhelming, for
the defendant is forever confronted by the unexplained loss or damage.
The preceding analysis has been confined to cases in which the de

fendant seeks to establish his own due care directly, by affirmative proof
that he exercised the degree of care called for by the particular bailment.
Generally speaking, the conclusions reached in that analysis apply with

equal force when the defendant seeks to establish his own due care

indirectly, by explanation or justification of the loss or damage, which
explanation or justification is not inconsistent with due care. Theoreti

cally, at least, there is no essential difference between the direct and in
direct establishment of due care. In both instances the defendant at

tempts to give effective meaning to his denial of negligence. In both
situations he endeavors to establish the same ultimate fact of due care.

It is merely defendant's method of proving this fact which is direct
or indirect. It is emphasized that defendant's explanation or justification
must always be consistent with due care.

Appropriately, then, the courts have accorded the same force and
effect to both the direct and indirect methods of establishing due care.

The cases involving the indirect method reflect that rebuttal evidence
removes the presumption from the case as a rule of law controlling the

result;67 that a permissible inference of negligence survives such re

buttal;68 that the presumption does not shift the burden of persuasion
to the defendant;69 and that in order to avoid the inference of negligence,

�7 Hecht Co. v. Leite, 99 A.2d 87, 88 (Munic. Ct. App. D.C. 1953) ; Columbia Operating
Corp. v. Kettler, 67 A.2d 267, 268 (Munic. Ct. App. D.C. 1949).

68 Hecht Co. v. Leite, supra note 67 at 88; Columbia Operating Corp. v. Kettler, supra
note 67 at 269.

69 Columbia Operating Corp. v. Kettler, supra note 68.
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he must adduce evidence sufficient to persuade that the non-existence of

negligence is at least as probable as its existence.70
In light of the last consideration, it logically follows that to ob

tain a directed verdict defendant's evidence in the indirect method must

conform to the same standard enunciated in the analysis of the direct

method; that is, defendant's evidence must be so overwhelming that an

appellate court considering all the evidence would be forced as a matter

of law to reverse a judgment for the plaintiff. It has been concluded that
as a practical matter it is virtually impossible for the defendant to obtain
a directed verdict when he defends solely on affirmative evidence of due
care. Such conclusion is based on the consideration that irrespective of
the strength of such affirmative evidence, the defendant has failed to

explain or justify the loss or damage. Naturally such consideration does
not pertain when the bailee's defense consists of explanation or justifica
tion, and it would seem that theoretically, at least, such defense could
be so overwhelming as to entitle the defendant to a directed verdict. In
no case in the District of Columbia has the defendant's explanation or

justification been the basis for a directed verdict. However, an analysis
of the two cases in which such defense was raised reveals that in each
case defendant's evidence was open to serious question.71

� Ibid.
ti Hecht v. Leite, 99 A.2d 87 (Munic. Ct. App. D.C. 1953). Plaintiff's parked vehicle,

unattended, rolled down defendant's parking ramp and crashed into a pillar at the bottom
of the ramp. The plaintiff had left the car on the ramp for subsequent parking by at

tendant, as directed by the lot manager who told her to leave the keys in the car and
set the hand brake. After the accident it was ascertained that the hand brake was in the
released position. The crash occurred when the attendant moved the automobiles which
were in front of the plaintiff's. The trial court held for the plaintiff. Defendant appealed,
contending that it presented evidence "leading to an inescapable conclusion" that it had
exercised the requisite care. The appellate court observed that defendant's evidence did not

preclude the inference that the plaintiff had in fact set the brake, and that some other force
set the car in motion. The court continued that even if it is assumed that plaintiff failed to
set the brake, such fact did not preclude the inference that the attendants were negligent
in failing to observe that plaintiff's automobile touched the automobile next in line, and
that if it was so observed, there was negligence in not anticipating that the automobile
would roll when the front automobile was removed. For these reasons the appellate court
affirmed the judgment of the trial court.
The case of Columbia Operating Corp. v. Kettler, 67 A.2d 267 (Munic. Ct. App. D.C.

1949) involved similar facts. Plaintiff parked his automobile with defendant parking
garage. One of defendant's employees drove the vehicle up a ramp to the second floor
of the garage. Upon reaching the second floor level, he applied the brakes in an attempt to
avoid a possible collision with an unattended vehicle in the driving aisle. The employee
testified that the brake pedal went to the floor, but there was no braking action. Plaintiff's
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But consider this hypothetical situation. Plaintiff's 1957 Cadillac auto

mobile has been stolen while parked at defendant's lot. Plaintiff estab
lishes the basic facts of delivery and loss, thereby raising the presump
tion of defendant's negligence. Defendant manager explains that the
loss occurred under these circumstances: At 10 o'clock on the evening in

question, four men entered the office adjoining the lot and at gunpoint
demanded the key; the manager quite naturally submitted to this
demand and the theft ensued immediately thereafter. The incident
was promptly reported to the police. The manager's testimony is
corroborated by that of two employees and one customer, all of
whom were in the office when the incident occurred. The defendant's
evidence is not rebutted by the plaintiff. At the close of all the evi

dence, the defendant moves for a directed verdict. Most certainly no

reasonable jury could fail to find that the non-existence of negligence
under these circumstances was at least as probable as its existence.
Most certainly an appellate court would be forced as a matter of law
to reverse a judgment for the plaintiff. Clearly then, defendant's motion
for a directed verdict should be granted.

V

Instructing the Jury
A thorough examination of the official transcript and record of every

case in the District of Columbia involving the bailment presumption
has failed to disclose a single set of recorded instructions. There are at

least two reasons for this failure. First, the vast majority of the cases

were tried without a jury, and hence there was no occasion for instruc

tions. Second, all cases since 1931 have been tried in the Municipal
Court, which court does not normally provide for reporter service. Thus,
even when instructions were actually given, they did not survive as

a part of the printed transcript.

automobile crashed into the parked car. There was undisputed evidence that the brakes

were inoperative following the accident. The trial court ruled for the plaintiff. In up

holding that decision, the appellate court observed that several factors supported the

conclusion of the lower court. It asked these questions: Does the ordinary prudent driver
test the brakes on a strange automobile when he is about to go up a steep mcline? Was

the defendant's negligence in leaving the unattended car in the driving aisle one of the

proximate causes of the accident? Was the inoperative condition of the foot brake after

the accident caused by the accident itself? Was the employee negligent in failing to use

the hand brake? The court concluded that if the trial court had answered all or even

some of these questions against the defendant it was justified in imposing liability upon the

defendant.
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In the absence of actual instructions, an attempt will be made to

formulate instructions on the basis of the above analysis of cases. The
function of instructions is to provide the jury with an intelligent guide
for the accurate application of the law to the facts disclosed by the evi
dence.72 The form and purport of this proposed guide will properly be

governed by a consideration of what evidence, if any, has been offered

by the defendant in contradiction of the basic facts or the presumed fact.
Where the defendant offers no evidence73 in contradiction of either

the established basic facts or the presumed fact, the court is compelled to

direct a verdict for the plaintiff. This situation, of course, involves no

problem in instructing the jury.
Where the defendant's evidence is limited to a contradiction of the

basic facts of the presumption, the court should issue a conditional in
struction to the jury.
Plaintiff has introduced evidence in support of his contention that he delivered his
automobile to the defendant for storage and that the defendant was unable to return

the automobile upon due demand. The defendant has offered evidence in denial of
such delivery. It is on the issue of delivery alone that you must predicate your
decision in this case. The court instructs the jury that if from all the evidence you
find the fact of delivery more probable than that of non-delivery, then your decision
must be for the plaintiff. If, however, from all the evidence you find non-delivery
more probable than delivery, then your decision must be for the defendant. If you
find non-delivery at least as probable as delivery, that is, if you are unable to resolve
your doubts on the issue of delivery, then too, your decision must be for the de
fendant. [A similar instruction, appropriately modified, is given when the basic fact
of loss or damage is in question.]
This instruction emphasizes that the burden of persuasion on the issue
of delivery is with the plaintiff. It reflects that a finding of delivery is
prerequisite to the operation of the presumption. And finally, it mani
fests the mandatory nature of the presumption in requiring the jury,
once it has found delivery, to render judgment for the plaintiff. The
instruction will rarely be employed for, as indicated earlier, the basic
facts seldom evolve as issues for the determination of the jury.
Most frequently the defendant will come forward with evidence of

due care adequate to rebut the presumption as a rule of law. The follow
ing instruction is proposed to cover this situation.
The plaintiff has introduced conclusive evidence of the bailment of his automobile

with the defendant and its subsequent loss. The court instructs the jury that from
72 Morgan, Instructing the Jury Upon Presumptions and Burden of Proof, 47 Harv.

L. Rev. 59, 60 (1933).
73 The term "no evidence" as used here comprehends as well the introduction of evi

dence of any quantity which is insufficient to rebut the presumption.
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this evidence you are permitted to infer that the loss of the automobile was proxi
mately caused by some negligent conduct on the part of the defendant. The de
fendant has introduced evidence of his own due care [such evidence may be affirma
tive, or it may explain or justify the loss] which tends to overcome the inference
of negligence. If you find from an examination of all the evidence that the defend
ant's negligence was more probable than his exercise of due care, then your decision
must be for the plaintiff. If, however, upon examination of all the evidence, you
find that defendant's exercise of due care was more probable than his negligence, then
your decision must be for the defendant. If you find that defendant's exercise of
due care was as probable as his negligence, that is, if you are unable to resolve your
doubts on the issue of negligence, then, too, your decision must be for the defendant.

This instruction attributes to the conclusively established basic facts an

inference of the defendant's negligence which survives his rebuttal of the
presumption. It accords to the defendant's rebuttal testimony a force
which tends to overcome this inference. Finally, it informs the jury
that the burden of persuasion is with the plaintiff. Of course, if the court

were to determine that defendant's evidence was so overwhelming as to

overcome conclusively the inference of negligence, it would merely direct
a verdict against the plaintiff.
While there is no case in point, it is theoretically possible for the

defendant to controvert both the basic facts and the presumed fact of

negligence. Consider, for example, a hypothetical case in which the

plaintiff sues the defendant parking lot owner for the negligent loss of a

valuable camera which the plaintiff had left in the front seat of his car.

The defendant argues that he did not know, nor had the plaintiff apprised
him, of the presence of the camera in the bailed vehicle. As well, the de

fendant introduces evidence of due care which, assuming arguendo a

bailment relationship, he contends was adequate under the circumstances
to satisfy the demands of such relationship. Thus, the defendant has

contradicted the basic fact of bailment and the presumed fact of negli
gence. In this situation, the court should preface the second detailed

instruction, supra, with the condition that before the jury is permitted
to infer negligence, it must find that the existence of the bailment rela

tionship is more probable than its non-existence.

VI

Conclusion

Proof of the basic facts of delivery of the bailed chattel and its non

return or return in a damaged condition gives rise in the District of
Columbia to a presumption of the bailee's negligence. The rationale
underlying the presumption is predicated upon the bailee's superior ac-
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cess to evidence surrounding the loss or damage. An analysis of the
cases reveals that the presumption is further founded upon the prob
ability that the bailee's negligence was responsible for the loss or damage.
The presumption is thus said to be a rational one.
The plaintiff has, of course, the burden of persuasion in establishing

the basic facts. But these facts are usually matters of facile proof, and
they rarely evolve as questions for determination by the trier of fact.
The presumption is mandatory in nature and thrusts upon the de

fendant the burden of coming forward with evidence in rebuttal. In
the absence of such evidence, the plaintiff is entitled to a directed verdict.
To satisfy his burden of proceeding, the defendant must adduce evidence
of due care from which a reasonable jury could find the absence of negli
gence. This evidence may be affirmative of due care, or it may take the
form of an explanation or justification which is consistent with due care.

In rebutting the presumption, the defendant has destroyed it as a

rule of law controlling the result. But surviving this destruction is a

permissible inference of negligence which derives from proof of the
basic facts. Defendant's rebuttal testimony is accorded a force which
tends to overcome the inference. In fact, however, such evidence has
rarely overcome this inference, for in the vast majority of cases, judg
ment has been for the plaintiff.
In cases in which the defendant has rebutted the presumption as a

rule of law, the jury should be instructed that proof of the basic facts
gives rise to a permissible inference of negligence. Such instructions
should reflect that the burden of persuasion on the issue of negligence
is at all times with the plaintiff.
It is submitted that the bailment presumption as applied by the courts

of the District of Columbia fully discharges the purposes underlying its
creation. The plaintiff's success in the vast majority of cases would seem

to render unnecessary a shift in the burden of persuasion to the de
fendant as advocated by the Uniform Rules of Evidence.74

JOHN F. CREED

MARGARET M. KILEY

74 Rule 14(a) (1953).



DECISIONS
ADMINISTRATIVE LAW�The Federal Communications Act Requiring

a Full and Fair Hearing To Determine Whether a Grant of a

Broadcasting License Would Be in the Public Interest Does Not
Prevent the FCC From Adopting Rules Limiting the Number of
Stations That Will Be Licensed to Any One Party and Thereby
Deny a Hearing to an Applicant Who Owns or Controls the Maxi
mum Number.

On November 25, 1953, the Federal Cornmunications Cornmission amended
its multiple ownership rules by imposing limitations upon the number of stand
ard (AM), frequency modulation (FM), and television (TV) broadcast sta
tions which may be owned, operated, or controlled by a single individual or
corporation. 18 Fed. Reg. 7796 (1953). Storer Broadcasting Co. (or its wholly
owned subsidiaries) at that time held licenses to own and operate the maximum
number of stations permitted by this order; namely, seven AM, seven FM and
five TV stations. On the same day, the Commission dismissed Storer Broad

casting Co.'s pending application for a television station in Miami, Florida,
without a hearing, on the ground that such a grant would be in violation of
the spirit and purpose of the newly promulgated rules.

In January 1954, Storer Broadcasting Co. (hereinafter referred to as Storer)
filed a petition for review of the order which amended the multiple ownership
rules in the United States Court of Appeals for the District of Columbia Circuit.
On February 24, 1955, the court ordered that the amendments be declared in
valid as being in conflict with � 309(b) of the Communications Act, 48 Stat.
1085 (1934), as amended, 47 U.S.C. � 309(b) (1952), which requires a "full

hearing" by the FCC before a denial of an application for a license. Storer

Broadcasting Co. v. United States, 95 U.S. App. D.C. 97, 220 F.2d 204 (1955).
On May 21, 1956, the Supreme Court of the United States reversed the court

of appeals decision. Held, � 309(b) of the Communications Act does not pre
vent the Commission from adopting rules limiting the number of broadcast
stations that will be licensed to any one party. Since parties may always re

quest that the multiple ownership rules be waived or amended in their par
ticular case, the act and rules are to be read as providing a "full hearing" for
applicants who have reached the existing limit of stations. United States v.

Storer Broadcasting Co., 351 U.S. 192 (1956).
The rule-making authority of the FCC is specifically set forth in �� 4(i)

and 303 of the Communications Act. 48 Stat. 1068, 1082 (1934), as amended,
47 U.S.C. �� 154(i), 303 (1952). Under this authority, the FCC has es

tablished and amended several multiple ownership rules. The particular rule
limiting the number of television broadcast stations provides that no license
for a television broadcast station shall be granted to any party if:

166
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(2) . . . the grant of such license would result in a concentration of control of
television broadcasting in a manner inconsistent with public interest, convenience,
or necessity. . . . The Commission . . . will in any event consider that there would
be such a concentration of control contrary to the public interest, convenience or

necessity for any party ... to have a direct or indirect interest in . . . more than
five television broadcast stations.

47 C.F.R. � 3.636 (1953). (Emphasis added.) The corresponding rules deal

ing with multiple ownership of AM and FM stations are the same as the rule

quoted above except that the maximum number is fixed at seven. 47 C.F.R.

�� 3.35, 3.240 (1953).
The provisions for granting a license as set out in � 309 of the Communica

tions Act are:

(a) If upon examination of any application . . . the Commission shall find that public
interest, convenience, and necessity would be served by the granting thereof, it shall
grant such application.
(b) If upon examination of any such application the Commission is unable to make
the finding specified in subsection (a) . . . it shall formally designate the application
for hearing on the grounds or reasons then obtaining ....

48 Stat. 1085 (1934), as amended, 47 U.S.C. � 309(a), (b) (1952).
It would appear that the above section "not only gives the Commission au

thority to grant licenses without a hearing, but also gives applicants a right
to a hearing before their applications are denied." Ashbacker Radio Corp. v.

FCC, 326 U.S. 327, 330 (1945). Yet, the effect of the amended multiple
ownership rules is to deny a hearing to an applicant who is already licensed
to own the maximum number permitted. For this reason, Storer sought review
of the amended rules.

Storer realized, of course, that Congress can establish, and has established,
some standards of public interest which when applied will deprive a party of a
hearing. For example, a party is not entitled to a hearing if he requests a

license for an area which does not conform to the Commission's nationwide
television allocation plan, in violation of � 307(b) of the Communications Act,
Logansport Broadcasting v. United States, 93 U.S. App. D.C. 342, 210 F.2d
24 (1954), or if the applicant proposes to broadcast "give-away programs"
which have been declared illegal under � 1034 of the Criminal Code Act, FCC
v. ABC, 347 U.S. 284, 289 (1954). Another instance is found in � 311 of
the act which provides in essence that if the applicant has had a prior license
revoked by a court for an antitrust law violation, he will be denied a hearing.
Furthermore, if an applicant for a station admits that he is an alien, his ap
plication will be denied without a hearing because he is expressly disqualified
by � 310 of the act. These sections of the act bar the possibility of finding
that a grant to such an applicant would serve the public interest.
The numerical standards involved in the Storer case, however, were not

statutory. They were prescribed as being contrary to the public interest by the
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Commission under its rule-making authority. It was Storer's contention that
although Congress might have enacted a limitation on multiple ownership, they
had not, and further, that � 309 precludes the FCC from establishing a blanket
ruling that ownership in excess of a stated amount is not in the public interest.
Storer argued that the Commission's rule-making power did not authorize such
rules which would in effect deny a hearing to an otherwise eligible applicant.
In an analogous case, NBC v. United States, 319 U.S. 190 (1943), the Court
sustained FCC rules and regulations which provided, in general, that a license
will not be issued if such a grant would contravene the Commission's chain-
broadcasting policy. Storer relied on the language of the Court in that case

when they said, "In each case that comes before it, the Commission must still
exercise an ultimate judgment whether the grant of a license will serve the
'public interest, convenience or necessity.'" 319 U.S. at 225.

The key question to be answered then becomes, how must the FCC "exercise
an ultimate judgment" as to what is in the public interest. Must it guarantee
a "full hearing" to any citizen who seeks a license for the lawful use of an

available frequency? Or may the Commission establish a quota of stations
which one person may lawfully control and thereby determine in advance of a

hearing that a grant to one who owns in excess of that quota is not in the

public interest?
In answer to this question, the Supreme Court, in the instant case, held that

the exercise of the Commission's rule-making authority may be used to limit
an applicant's right to a hearing. Such limitations, as the Court points out, do
not deny the applicant a right to be heard, because he may seek amendment
and waivers or exceptions to the FCC's regulation in conformance with 47
C.F.R. �� 1.361(c), 1.702 (1953). However, as the Commission cautions:

This does not mean of course, that the mere filing of an application for a waiver
. . . would necessarily require the holding of a hearing, for if that were the case

a rule would no longer be a rule. It means only that it might be an abuse of dis
cretion to fail to hear a request for a waiver which showed, on its face, the existence
of circumstances making application of the rule inappropriate.

United States v. Storer Broadcasting Co., 351 U.S. at 201-02.

Thus it is that the FCC may deny a hearing to an applicant who owns too

many stations. Even if the party were the only applicant in an area without

any radio communications, the FCC has already determined that a grant to

such party would not be in the public interest. Of course, the applicant may
request a waiver, but as indicated by the Storer case, and by the manifestations
of the Commission's policy sustained in the famous chain-broadcasting cases,
NBC v. United States, supra, and CBS v. United States, 316 U.S. 407 (1941),
it is doubtful that his request will be granted.
In evaluating the effect of this decision it is necessary to understand the

objective of the multiple ownership rules. The fundamental purpose of the

limitations, as stated by the Commission's Report and Order, was "to effectuate
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the policy against the monopolization of broadcast facilities and the preserva
tion of our broadcasting system on a free competitive basis." 18 Fed. Reg.
7797 (1953). It follows, therefore, that the rules constitute a determination

by the Commission that the acquisition by any party of an interest in more

than the specified number of broadcast stations in and of itself, necessarily, has
an economic effect contrary to the policy of the antitrust laws. But the fixing
of such a numerical standard conflicts with the policy of the courts that ques
tions of antitrust violations must be decided on the basis of all relevant facts
with respect to competition. See United States v. Columbia Steel Co., 334
U.S. 495 (1948). Certainly basic to a determination of the effect on competi
tion of any proposed acquisition of radio and television broadcast stations are

such factors as "size, extent and location of areas served, the number of people
served and the extent of other competitive service to the areas in question."
47 C.F.R. �� 3.636, 3.35, 3.240 (1953). The Commission explicitly recognizes
that these factors must be considered whenever the applicant owns interest in
less than the maximum number of stations allowed in the relevant class of
service. According to the import of the multiple ownership rules, such factors
are not considered when the applicant currently owns a specified number of
stations.
It is submitted that to exclude evidence with respect to all other relevant

factors because an applicant for a facility in one area has elsewhere acquired
the maximum number permitted by the regulation is to subordinate the public
interest to administrative convenience and expedience. As the Supreme Court
stated in holding invalid an equally arbitrary rule, "the vice of the regulation,
therefore, is that it assumes to convert what in the view of the statute is a

question of fact requiring proof into a conclusive presumption which dispenses
with proof and precludes dispute. This is beyond administrative power." Miller
v. United States, 294 U.S. 435, 440 (1935).
The holding in the instant case expands the FCC's recognized rule-making

power to prescribe standards of disqualification before hearings. Originally,
the Communications Act denied hearings to aliens or violators of antitrust
laws. By amendments to this act, applicants for licenses not conforming to
the Commission's nationwide allocation plan were likewise denied a hearing.
Later, the FCC was sustained in rejecting applications of chain broadcasters
without a hearing. Now, one who owns five television stations is denied a

hearing to consider his application for a sixth, since such a grant will in any
event be considered contrary to the public interest as predetermined by a

general rule of the FCC. As each arbitrary standard is added by Congress or

the Commission, � 309(b) of the Communications Act greatly decreases in
effectiveness with respect to granting to an applicant a right to a "full hearing."

FRANK D. WINSTON
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ANTITRUST LAW�The Fair Trade Agreements of an Integrated
Manufacturer-Wholesaler Are Not Within the Exemptions of

the Miller-Tydings and McGuire Acts, and Such Agreements Are,
Therefore, Illegal Per Se Under the Sherman Antitrust Act.

Appellee, McKesson & Robbins, Inc., is the largest drug wholesaler in the
United States, operating through 74 divisions located in 35 states. Appellee
also manufactures its own line of drug products through a single manufac
turing division, McKesson Laboratories, which, like appellee's wholesale di
visions, has a separate headquarters and a separate staff of employees. None
of the 75 divisions is separately incorporated; all are component parts of the
same corporation. Appellee distributes the major portion of its own brand
products to retailers through its own wholesale divisions. Distribution is also
made through independent wholesalers and by direct sales to important re

tailers through its manufacturing division.
Most of appellee's sales to independent wholesalers are made by its manu

facturing division, but its wholesale division engages to a lesser degree
in sales of McKesson brand products to independent wholesalers. To the
extent possible under state law, appellee requires all retailers of its brand

products to sell them at "fair-trade" retail prices fixed by appellee. It also
has "fair-trade" agreements with 21 independent wholesalers who buy from
its manufacturing division, 16 of whom compete with appellee's wholesale
divisions. The other 5 compete with the manufacturing division in its direct
sales to retailers. On June 6, 1951, McKesson extended this "fair-trade"

policy by requiring that its wholesale divisions not sell McKesson-labeled

products to any independent wholesaler who has not entered into a "fair-trade"
contract with the manufacturing division, McKesson Laboratories. As a re

sult of these requirements, 73 of the independent wholesalers who had been

dealing with McKesson wholesale divisions entered into "fair-trade" agree
ments with McKesson. Each of these independent wholesalers is in direct

competition with the McKesson wholesale division from which it buys.
The Government brought this action for injunctive relief against appellee

in the United States District Court for the Southern District of New York,
the complaint alleging that appellee's "fair-trade" agreements with competing
independent wholesalers constituted illegal price fixing in violation of � 1 of
the Sherman Act, 26 Stat. 209 (1890), as amended, IS U.S.C. � 1 (1952).
Appellee contended that these agreements were exempted from this act under
the provision of the Miller-Tydings Act, 50 Stat. 693 (1937), 15 U.S.C. � 1

(1952), and the McGuire Act, 66 Stat. 632, 15 U.S.C. � 845 (1952). The
Government's motion for summary judgment was denied by the district court,
and the complaint was subsequently dismissed. The Government then took a

direct appeal to the Supreme Court under the Expediting Act � 2, 32 Stat.
823 (1903), as amended, 15 U.S.C. � 29 (1952). Held, the contracts in ques
tion were agreements "between wholesalers" and thus, not within the exemp-
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tions to the Sherman Act provided by the Miller-Tydings and McGuire Acts.

United States v. McKesson & Robbins, Inc., 351 U.S. 305 (1956).
Section 1 of the Sherman Act declares every contract or combination in

restraint of trade to be illegal. The purpose of the Miller-Tydings Act,
was to give efficacy to the state fair-trade laws in interstate commerce by
exempting resale price maintenance agreements from the prohibitions of � 1

of the Sherman Act. See Sckwegmann Bros. v. Calvert Distillers Corp., 341

U.S. 384, 395 (1951).
The McGuire Act extended the exemptions of the Miller-Tydings Act to

"any of the Antitrust Acts"; in effect it superseded the former act. The act

provides:
Nothing contained in this section or in any of the Antitrust Acts shall render un

lawful any contracts or agreements prescribing minimum or stipulated prices, or

requiring a vendee to enter into contracts or agreements prescribing minimum or

stipulated prices, for the resale of a commodity which bears, or the label or con

tainer of which bears, the trademark, brand, or name of the producer or distributor
of such commodity and which is in free and open competition with commodities of
the same general class produced or distributed by others ....

66 Stat. 632, 15 U.S.C. � 45(a)(2) (1952). A subsequent proviso of the act

limits the above exemption to the extent that:

Nothing contained in paragraph (2) [quoted above] . . . shall make lawful con

tracts or agreements providing for the establishment or maintenance of minimum
or stipulated resale prices on any commodity . . . between manufacturers, or be
tween producers, or between persons, firms, or corporations in competition with
each other.

66 Stat. 632, 15 U.S.C. � 45(a)(5) (1952). (Emphasis added.) Those price-
fixing agreements falling within the exemptions of the McGuire Act have been
designated by the Court as vertical agreements; that is, agreements between
parties or firms on different levels of distribution. Contracts between manu

facturers and retailers, or manufacturers and wholesalers, not to resell manufac
turer's branded product below the resale price set by the latter would exempli
fy the "vertical" price-fixing agreement. See W. A. Sheaffer Pen Co. v. Barrett,
209 Miss. 1, 14, 45 So. 2d 838, 840 (1950).
Correspondingly, those price-fixing agreements between parties or firms on

the same level of distribution have been termed "horizontal" agreements. They
are clearly excluded from the exemptions of the Miller-Tydings and McGuire
Acts. A contract between two manufacturers or two wholesalers to fix the
retail prices of their competing brands would be a "horizontal" price-fixing
agreement. See Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384,
389 (1951).
The Government did not dispute the legality of the "vertical" fair-trade

agreements between McKesson and retailers of McKesson brand products;
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rather, the issue in the case involved the legality of appellee's price-fixing
agreements with independent wholesalers with whom it was in competition.
It has been repeatedly held that a price-fixing agreement, unless it moves along
the route charted by the Miller-Tydings or McGuire Acts, is illegal per se

under the Sherman Act; that is, the agreement is illegal without a showing
of its unreasonableness. United States v. Socony-Vacuum Oil Co., 310 U.S.
ISO (1940); United States v. Trenton Potteries Co., 273 U.S. 392 (1927).
The district court, however, in denying the Government's motion for sum

mary judgment and in subsequently dismissing the case, refused to invoke the
"per se" doctrine in the absence of proof of some additional restraint destructive
of competition arising from such agreements. United States v. McKesson &
Robbins, Inc., 122 F.Supp. 333,339 (S.D.N.Y. 1954). The Supreme Court held
the district court to be "plainly in error in attempting to create a category of
agreements which are outside the exemptions of those [Miller-Tydings and
McGuire] Acts but which should nevertheless be spared from application of
the per se rule." 351 U.S. at 311. The Court's ruling on this point seems

thoroughly justified by both logic and precedent. United States v. Socony-
Vacuum Oil Co., supra at 221-22. See United States v. Bausch & Lomb Co.,
321 U.S. 707, 721 (1944).
The Court's resolution of the question of whether McKesson's contracts

fell within the shelter of the Miller-Tydings and McGuire Acts hinged upon
a narrow interpretation of those acts. The Court observed that appellee was

admittedly a wholesaler with resale price maintenance contracts with 94 other
wholesalers with whom it competes. These agreements then, the Court con

tinued, were "between wholesalers in competition with each other," and clear

ly excluded by the limiting proviso of the Miller-Tydings and McGuire Acts
from the exemptions of these acts. 351 U.S. at 312.

The Court dismissed as a fiction appellee's contention that McKesson, the

world's largest drug wholesaler, was acting only as a manufacturer when it

concluded these "fair-trade" contracts with competing wholesalers. The Court
concluded:

Any doubts which might otherwise be raised as to the propriety of considering a

manufacturer-wholesaler as a "wholesaler" are dispelled by the last phrase of the

proviso in question, which continues the proscription against price-fixing agreements
"between persons, firms, or corporations in competition with each other."

351 U.S. at 312, 313. Thus, in summary, the Court determined that these

agreements constitute horizontal price-fixing contracts within the proscription
of the Sherman Act and the limiting proviso of the Miller-Tydings and Mc
Guire Acts.
The Court was not troubled by the legislative history of the acts in ques

tion nor by the economic arguments pressed by both Government and ap
pellee "which could have reasonably caused Congress to support their respec
tive positions." 351 U.S. at 315. Consideration of these factors was obvi-
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ated by the Court on the ground that the language of the acts is clear and

unambiguous. 351 U.S. at 313-16.
Mr. Justice Harlan was joined by Justices Frankfurter and Burton in a ring

ing dissent, which discerns unmistakable ambiguity in the acts in question
when applied to the facts in the instant case. Mr. Justice Harlan reasons that

the Court's designation of McKesson as a "wholesaler" and of the contracts

as "between wholesalers" in competition with each other is arbitrary at best.

He finds equally reasonable the construction that McKesson in concluding
these contracts in connection with the sale of its own brand products was

acting in its capacity as a "manufacturer" rather than as a competing "whole
saler."

Neither argument being more conclusive than the other, the answer to the prob
lem can be found only by looking to the purpose of the provisos and its rela

tion to the basic policy of permitting resale price maintenance of branded goods.
351 U.S. at 319 (Dissenting opinion). Once having determined the statutes

in question to be unclear, the dissent probed the economic substance of the

problem in an attempt to bare the legislative intent underlying the statutes in

question. Mr. Justice Harlan observed that the basic purpose of the state

fair-trade laws, as sanctioned by the Miller-Tydings and McGuire Acts, is to

"allow the manufacturer of a brand-named product to protect the good will
his name enjoys by controlling the price at which his branded products are

resold. The necessary result, indeed the very object, is to permit the elimina
tion of price competition in the branded product among those who sell it."
Mr. Justice Harlan reasoned that there are no distinctive economic effects
attributable to price-fixing by an integrated manufacturer, (that is, one

who operates on two functional levels, such as McKesson, which is a manu

facturer and a wholesaler) that are not inherent in price-fixing by
a non-integrated manufacturer. "In both cases price competition in the resale
of the branded product is eliminated, and in neither case does the price
fixing extend beyond the manufacturer's own product." 351 U.S. at 318
(dissenting opinion). The dissent is based further upon the proposition that
the intent of the Miller-Tydings and McGuire Acts, in denying fair-trade con
tracts exemption to horizontal agreements, was to preserve price competi
tion between different branded goods. Mr. Justice Harlan asserts that Con
gress recognized that these laws would, in fulfilling their basic purpose of pro
tecting the manufacturer's "good will," eliminate price competition between
retailers on each individual item, but that the public interest would be pro
tected by competition between brands. Justice Harlan admits that the agree
ments in issue may then be "between competitors," but finds that actuallythe competition referred to is merely that competition which has already been
effectively destroyed. 351 U.S. at 317-19 (dissenting opinion).
The integrated manufacturer was a part of our economy long before the

passage of the Miller-Tydings Act in 1937. However, only one prior case has
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dealt with the status of the fair-trade agreements of an integrated manufac
turer. Eastman Kodak Co. v. Schwartz, 133 N.Y.SJd 908 (Sup. Ct. 1954).
The Eastman case although in some respects similar to the instant case

is distinguishable on its facts. Eastman Kodak sought to enjoin Schwartz, a

retailer, from selling Eastman products below the established fair-trade prices.
Schwartz claimed that Eastman could not enforce fair-trade agreements
against him, because Eastman was not only a manufacturer but also the owner
of 35 retail stores through which it distributed some of its own products. For
this reason, Schwartz argued that Eastman should be classified a retailer under
the McGuire Act, thus rendering its price-fixing agreements horizontal and un

enforceable. The Court in the instant case has adopted substantially this
same view, despite the fact that it was not persuasive in the Eastman case.

In granting Eastman its injunction, the court was influenced primarily by
the fact that Eastman operated its retail stores through separate, though
wholly owned, corporate entities. 133 N.Y.S.2d at 925. By contrast, all
75 divisions of McKesson constituted but one corporate entity. The Court
in the instant case makes passing mention of this fact, but there is no

indication that its decision would have been altered had each of the divisions
been separately incorporated. Viewed under the narrow interpretation given
the Miller-Tydings and McGuire Acts by the Court, it seems unlikely that
the decision would have been different.
Another distinguishable feature of the Eastman case can be seen in the fact

that the retail stores accounted for only a small percentage of Eastman's busi
ness. 133 N.Y.S.2d at 912. On the other hand, McKesson's wholesaling
divisions accounted for over 97 per cent of their total business volume. It
was a consideration of this fact that, at least impliedly, influenced the Court
to hold that in concluding its fair-trade agreements, McKesson was acting
as a wholesaler and not as a manufacturer. 351 U.S. at 306.
The problem of the legality of fair-trade agreements of integrated manu

facturers was first presented in 1951 in two complaints issued by the Federal
Trade Commission, both of which were recently dismissed by the Commission
after long journeys through the administrative maze. Doubleday and Co.,
FTC Docket No. 5897 (1955), and Eastman Kodak Co., FTC Docket No.

6040 (1955). The main value of these cases is to be found in their ihuminat-

ing discussion of the peculiar situation of the integrated manufacturer in the
area of "fair trade."
Chairman Howrey, writing the opinion of the Commission in Eastman

Kodak Co., FTC Docket No. 6040 (1955), devotes a great amount of con

sideration to the legislative history of the two acts in question. However, the
Commission's decision is based essentially on a consideration of the economic
realities involved in fair-trading by an integrated manufacturer. The dissent
in the instant case is also grounded, at least in part, upon an appraisal of
the economic effects of fair-trading by integrated manufacturers but its point
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of focus was the effect on the ultimate consumer. Neither of the opinions in

the instant case concerns itself with the economic effects of this decision upon

the manufacturer. And yet, the decision will effectively force thousands of

integrated manufacturers to choose between keeping their present system of

distribution, without the benefit of fair trade, or scrapping their integrated
system in favor of fair trade. For a complete discussion of the economic

effects of integration and fair trade, see Weston, Resale Price Maintenance

and Market Integration: Fair Trade or Foul Play? 22 Geo. Wash. L. Rev.

658 (1954).
Another salient feature in the opinion of the Commission in Eastman Kodak

Co., supra, is a reiteration by Chairman Howrey of a test advocated by him

in the Doubleday case, in determining whether the price-fixing agreements of

integrated manufacturers are horizontal or vertical.

When negotiating the fair-trade agreements with retailers was respondent acting
in its capacity as a manufacturer ... or in its capacity as a retailer?

[I]t is necessary to study the particular agreement, examine its form, economic

purpose, intent and effect and then decide whether it is a vertical or horizontal

resale price-maintenance agreement. Form alone ... is not conclusive ....

Separate Opinion of Chairman Howrey in Doubleday and Co., FTC Docket
No. 5897 (Sept. 18, 1953) at 10-11. (Interlocutory Appeal).
In other words, Chairman Howrey advocates solving the problem on a case

by case basis. Such a method would not be inconsistent with the fact that

price-fixing agreements are illegal per se unless they are exempted from the

prohibitions of the Sherman Act by the Miller-Tydings or McGuire Acts.
The very purpose of the examination would be to decide whether the agree
ments of the firm in question move along the route marked out by the Miller-

Tydings and McGuire Acts. Was the firm acting as a manufacturer in making
its fair-trade agreements, or as a wholesaler (or retailer) in competition with

independent wholesalers (or retailers) to whom it sells? If the former, the

agreements would be vertical and legal under the exemptions of the Miller-

Tydings and McGuire Acts. If the latter, the agreements would be horizontal
as between wholesalers, and therefore illegal per se under the Sherman Act.
It would seem that there is some merit to the contention of the dissent

that the Miller-Tydings and McGuire Acts are not without ambiguity as ap
plied to the facts in the instant case. For this reason, an examination of
the legislative history of the acts seems definitely warranted. The inflexible
standard of the majority is susceptible to further criticism on the ground that
it completely ignores both the economic ramifications of its decision and the
legislative history of the acts.
It is submitted that a case by case examination, as recommended by Chair

man Howrey, might well effect an equitable resolution to the conflicting fac
tors involved in the fair-trade agreements of the integrated manufacturer.

DONALD J. CAPUANO
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CONSTITUTIONAL LAW�A Labor Union Is Subject to Prosecution
for Making Expenditures From Its General Treasury To Pay for
Political Broadcasts.

The International Union of the United Automobile Workers disbursed funds
from its general treasury to defray the cost of television broadcasts that were
union sponsored. These broadcasts urged and endorsed the selection of cer

tain candidates for the United States Congress and advocated the election of
these candidates by the general public. The Government charged the UAW
in an indictment that this disbursement of union funds constituted an "ex

penditure" prohibited by � 313 of the Federal Corrupt Practices Act, 1925,
which was amended by � 304 of the Labor Management Relations Act of

1947, 18 U.S.C. � 610 (1952), to provide:
It is unlawful ... for any corporation whatever, or any labor organization to

make a contribution or expenditure in connection with any election at which . . .

a Senator or Representative ... to Congress [is] ... to be voted for ... .

(Emphasis added.) The District Court for the Eastern District of Michigan
dismissed the indictment on the ground that the scope of the word "expendi
ture" did not include monies expended for commercial broadcasts, such broad
casts to inform its members and others of the position the union held in

regard to those seeking federal office. The Government appealed directly to

the Supreme Court under 18 U.S.C. � 3731 (1952), on the ground that the
district court's dismissal was based on an erroneous construction of � 313. Held,
the district court had interpreted � 313 erroneously, and the indictment should
be reinstated and the case tried on its merits. United States v. International

Union, United Automobile Workers, CIO, 352 U.S. 567 (1957).
Mr. Justice Frankfurter, speaking for the majority, traced the development

of � 313 attempting to show that Congress, endeavoring to avoid any per
nicious influence by those in control of union funds, had intended to forbid
all financial participation of unions in electioneering. The three dissenters
contended that Congress' power was not so all-inclusive, saying:
When the exercise of First Amendment rights is tangled with conduct which gov

ernment may regulate, we refuse to allow the First Amendment rights to be sacri
ficed merely because some evil may result.

352 U.S. at 596. The majority, citing Burton v. United States, 196 U.S. 283

(1905), said that an answer on the constitutional issue must await the de
velopment of the facts at the trial, and that the district court had left ques
tions unanswered by its premature dismissal of the indictment, such as the
identity of the listening and viewing audience and the anticipated results of
the broadcasts. 352 U.S. at 592. Mr. Justice Douglas, criticizing the ma

jority's refusal to rule on the constitutionality of � 313, answered for the
minority:
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The Act, as construed and applied, is a broadside assault on the freedom of

political expression guaranteed by the First Amendment. . . . The answers to the

questions reserved are quite irrelevant to the constitutional questions tendered
under the First Amendment.

352 U.S. at 598. The minority's insistence for a ruling on the constitutional

questions is in accord with the recent trend of the Court in disregarding the

presumption of constitutionality when a statute on its face threatens first
amendment rights. Thomas v. Collins, 323 U.S. 516 (1945); see Terminiello
v. Chicago, 337 U.S. 1 (1949); Hague v. CIO, 307 U.S. 496 (1939); Lovell
v. City of Griffin, 303 U.S. 444 (1938); Corwin, The Constitution of the
United States, S. Doc. No. 170, 82d Cong., 2d Sess. 563 (1952).
In the instant case, the UAW argued that such payment as alleged did not

constitute a political "expenditure" within the meaning of � 313. The union
also contended that if such an "expenditure" is prohibited, then, � 313 is un

constitutional inasmuch as it: abridges freedom of speech, U.S. Const, amend. I;
is vague and indefinite, Winters v. New York, 333 U.S. 507 (1948); Strom-

berg v. California, 283 U.S. 359 (1931); is not narrowly written as to deal

only with the evil sought to be restrained, Thomas v. Collins, supra; De Jonge
v. Oregon, 299 U.S. 353 (1937).
Judge Picard, speaking for the district court in dismissing the indictment

against the UAW, relied heavily upon United States v. CIO, 335 U.S. 106

(1948). In the CIO case the Court held that � 313 did not encompass the
cost of publication by a union from its general treasury of a union periodical
which advocated the election of a particular candidate for a special congres
sional election in Maryland. The Court in giving immunity to the union pub
lication did not rule on a charge in the indictment that 1,000 extra copies of
this particular issue were made available to the general public. The Court
stated that any other interpretation of � 313 would involve the "gravest
doubt" of its constitutionality. 335 U.S. at 121. Four Justices were unable
to agree with the majority's construction and wrote a concurring opinion con

tending that the enforcement of � 313 clearly violated the first amendment.
Mr. Justice Rutledge, speaking for the four, in reference to � 313, pro
claimed:

Vagueness and uncertainty so vast and all-pervasive seeking to restrict or de
limit First Amendment freedoms are wholly at war with the long-established con

stitutional principles surrounding their delimitation.

335 U.S. at 153.

Judge Picard found no legal distinction between the "expenditure" in the
CIO case and in the UAW case. United States v. International Union, United
Automobile Workers, CIO, 138 F. Supp. 53 (E.D. Mich. 1956). Moreover,
the district court was not the only court that found no distinction between
the expression of a union's views in a union newspaper and the expression of
its views over a commercial broadcast station. The Court of Appeals for the
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Second Circuit also avoided the constitutionality of � 313, holding that politi
cal advertisements paid for by a union in a daily newspaper of general cir
culation or in a commercial radio broadcast were not prohibited "expendi
tures." The court of appeals found no logical justification for distinguishing
a union-owned newspaper, as involved in the CIO case, and an independent
radio station. United States v. Painters Local 481, 172 F.2d 854 (2d Cir.
1949).
At the state level, a proposed law prohibiting labor unions and any person

acting in behalf of a labor union from making a political contribution, was
held inconsistent with the rights of freedom of speech and press by the
Supreme Judicial Court of Massachusetts. Bowe v. Secretary of the Common
wealth, 320 Mass. 230, 69 N.E.2d 115 (1946). The Massachusetts court
stated: "The liberty of the press is enjoyed, not only by individuals, but also
by associations of individuals such as labor unions . . . ." 320 Mass. at 251,
69 N.E.2d at 130.
The Court in its seemingly contradictory decisions in the UAW case and

the CIO case has failed to distinguish what types of "expenditures" are pro
hibited. Where is the line drawn, for instance, between money expended for
carrying on legitimate informational and educational activities and, on the
other hand, unlawful payments "in connection with any election"? What does
"in connection with any election" include? Would � 313 prohibit a union-

sponsored news commentator from coloring his broadcasts in favor of a po
tential candidate? Would a union letter addressed to its respective members

simply urging them to cast their votes in a national election be within the
confines of � 313? What is the consequence of a candidate addressing union
members in a hall hired by the union? Does � 313 encompass union members
as a group voluntarily contributing to a particular political party? Statutes
that have been vague and indefinite in form and so interpreted as to permit
penal measures for the exercise of first amendment rights have been previous
ly held invalid by the Supreme Court. Stromberg v. California, supra. The

Court proclaimed in Connolly v. General Constr. Co., 269 U.S. 385 (1926):
And a statute which either forbids or requires the doing of an act in terms so

vague that men of common intelligence must necessarily guess at its meaning and
differ as to its application, violates the first essential of due process of law.

269 U.S. at 391.
The Court in the instant case has emphasized that Congress' primary pur

pose in restraining unions from participating financially in elections was to
remove the possibility of undue influence being exerted by those who have
control over the great mass of union funds. 352 U.S. at 585. However, the
prohibition is applied whether there is a presence of unwarranted influence
or not. In De Jonge v. Oregon, supra, the Court said:
These [fundamental] rights may be abused by using speech or press or assem

bly in order to incite to violence and crime. The people through their legislatures
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may protect themselves against that abuse. But the legislative intervention can

find constitutional justification only by dealing with the abuse. The rights them
selves must not be curtailed.

299 U.S. at 364-65.

Thus, the majority of the Court in refusing to consider the constitutionality
of � 313 has left a major question unanswered. To what extent may Congress
prevent the protective umbrella of the first amendment from stretching over

unions and like organizations in expressing their political views? Is it not

reasonable to foresee that, in consequence of the Court's decision, untold
numbers of organizations could come under the shadow of similar congres
sional action? Mr. Justice Douglas in the UAW case dwelt upon this point,
saying:
The principle at stake is not peculiar to unions. It is applicable as well to asso

ciations of manufacturers, retail and wholesale trade groups, consumers' leagues,
farmers' unions, religious groups and every other association representing a seg
ment of American life and taking an active part in our political campaigns and
discussions.

352 U.S. at 593.
True respect for our fundamental democratic principles would seem to

require that labor unions' participation in political activities be encouraged
rather than restrained. Mr. Justice Hughes stressed the fact that free politi
cal discussion is one of the most favored constitutional rights in Stromberg
v. California, supra:
The maintenance of the opportunity for free political discussion to the end that
government may be responsive to the will of the people and that changes may be
obtained by lawful means, an opportunity essential to the security of the Republic,
is a fundamental principle of our constitutional system.

283 U.S. at 369.
It is submitted that legislation which restricts the freedom of political ex

pression, the very basis of our democratic self-government, should be more

carefully scrutinized by the Court. The various interpretations of � 313 by
the judiciary have not aided in defining its punishable limits. Unions have
no ascertainable standards by which to guide themselves in determining when
and where the expression of their views is permissible or forbidden. The con

stitutionality of � 313 as it is written is clearly questionable. However, if
Congress insists on excluding unions from participating financially in our

political life, it should enact legislation specifically defining what types of
"expenditures" are prohibited and clarify what is meant by "in connection
with any election."
Congress might better achieve its intended purpose, to free elections of

deleterious money influence, by enacting legislation that would place a mone
tary limit on unions participating in elections, prorated as to the number of
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members in each particular union. Congress could also require the prompt,
categorical disclosure to the public of the purposes for which these funds were

used. This procedure would seem more in line with our democratic princi
ples. Greater harm, it would seem, will be done in controlling the electoral
process by the enforcement of � 313 than in permitting financially able groups
such as labor unions to express themselves.

JAMES W. WILLIAMS

CRIMINAL LAW�The Defendant in a Criminal Action Is Entitled
to Production and Inspection of All Reports and Records of

Statements Made to the Government by Government Witnesses
Which Touch Upon Events and Activities Testified to at the

Trial.

Clinton E. Jencks was prosecuted for having falsely filed a non-communist
affidavit as required by the Taft-Hartley Act, 61 Stat. 146 (1947), 29 U.S.C.

� 159(h) (1952). The case for the Government was built upon the testimony
of former Communist Party members showing that the defendant had been
active in the party during the time covered by the affidavit. On cross-exami
nation the government witnesses, Ford and Matusow, stated that they had
served as informers for the F.B.I, and as such had made both oral and writ
ten reports on the precise matters about which they were now testifying. The
defense then moved that the prosecution be ordered to produce these reports
and to permit the defense to inspect them. The trial court denied the motion
and the court of appeals affirmed. 226 F.2d 540 (5th Cir. 1955). Certiorari
was then granted by the Supreme Court, 350 U.S. 980 (1956). Held, reversed:
the defendant in a criminal trial is entitled to the production and inspection
of all reports and records of statements which were made to the Government

by the government witnesses in the case and which touch upon the events

and activities testified to at the trial. Jencks v. United States, 353 U.S. 657

(1957).
Prior to this case a defendant in a criminal case had a right to inspection

of prior statements or reports of witnesses only where the witness used these
notes or reports in the court at the trial. Goldman v. United States, 316 U.S.

129, 132 (1916); Kaufman v. United States, 163 F.2d 404 (6th Cir.), cert.

denied, 333 U.S. 857 (1947); Little v. United States, 93 F.2d 401, 407 (8th
Cir. 1937), cert, denied, 303 U.S. 644 (1938); Lennon v. United States, 20
F.2d 490, 494 (8th Cir. 1927). The accused also has a right to the reports
at the trial if a foundation is laid establishing contradictions between the prior
reports and the present testimony. Gordon v. United States, 344 U.S. 414

(1953); LTAquino v. United States, 192 F.2d 338, 375 (9th Cir. 1951), cert.
denied, 343 U.S. 935 (1952); Arnstein v. United States, 54 App. D.C. 199,
203, 296 Fed. 946, 950, cert, denied, 264 U.S. 595 (1924). The narrow hold-
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ing of the Goldman case, that the trial court has discretion in ordering the

production and inspection in all cases except where the reports or notes are

used by the witness in the court, seems to have been overruled when manda

tory production was required in the Jencks case. 353 U.S. at 668.

The Court stated that before being entitled to this production and inspec
tion the defense is "not required to lay a preliminary foundation of inconsist

ency, because a sufficient foundation was established by the testimony of [the
witnesses] . . . that their reports were of the events and activities related in

their testimony." 353 U.S. at 666. And they further felt that it was a

misrepresentation of the Gordon case to say that it held "a preliminary show

ing of inconsistency a prerequisite to an accused's right to the production for

inspection of documents in the Government's possession." 353 U.S. at 666.

This misrepresentation had been strongly relied on by the courts, Scales
v. United States, 227 F.2d 581, 592-93 (4th Cir. 1955), cert, granted,
350 U.S. 992 (1956); Herzog v. United States, 226 F.2d 561 (9th Cir. 1955),
cert, denied, 352 U.S. 844 (1956); Jencks v. United States, 226 F.2d 553

(5th Cir. 1955); Scanlon v. United States, 223 F.2d 382 (1st Cir. 1955);
Simmons v. United States, 95 U.S. App. D.C. 115, 220 F.2d 377 (1954);
Shelton v. United States, 205 F.2d 805 (5th Cir. 1953), petition for cert, dis
missed, 346 U.S. 892 (1954); United States v. Rosenberg, 146 F. Supp. 555
E.D. Pa. 1956); by legal writers, 39 A.B.A.J. 406 (1953); McCormick,
Evidence � 100 n. 42 (1954); and certainly by the Government in the prin
cipal case. 353 U.S. at 666.
On its facts the Gordon case had a showing of contradiction at the trial

since the witness had admitted on cross-examination that he had made prior
conflicting statements. 344 U.S. at 416. Therefore, the defense was not in
the customary position of groping for information or slips in testimony that

might lead to a contradiction of the witness. The Court in the Jencks case

strongly stated its position as follows:

Requiring the accused first to show conflict between the reports and the testi
mony is actually to deny the accused evidence relevant and material to his defense.
The occasion for determining a conflict cannot arise until after the witness has testi
fied, and unless he admits conflict, as in Gordon, the accused is helpless to know
or discover conflict without inspecting the reports. A requirement of a showing
of conflict would be clearly incompatible with our standards for the administration
of criminal justice in the federal courts and must therefore be rejected.

353 U.S. at 667-68. This is especially applicable where the credibility of
the government witness' testimony is the touchstone of the entire case. The
author of this opinion, Mr. Justice Brennan, dissenting in a New Jersey case
that denied the defendant in a murder trial the right to inspect his prior con

fessions, felt that the denial of the discovery "imperils our bedrock pre
sumption of innocence." State v. Tune, 13 N.J. 203, 234, 98 A.2d 881, 897
(1953), cert, denied, 349 U.S. 907 (1955).
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Some federal courts, led by the Second Circuit, had evolved what was almost
a routine procedure to be used at the court's discretion. It was not nearly as re

strictive as the rule in the Gordon case. With the witness on the stand, the de
fense on cross-examination would merely bring out the fact that there were

prior statements or reports made by the witness, and then request that these
reports be produced. The court would order the production of the reports,
United States v. Beekman, 155 F.2d 580 (2d Cir. 1946); Andolschek v. United
States, 142 F.2d 503 (2d Cir. 1944), and inspect them in camera to determine
their relevancy or materiality to the defense especially for the purposes of im

peachment, Shelton v. United States, supra at 814, United States v. Coplon, 185
F.2d 629, 639 (2d Cir. 1950). Only those portions of the reports which the court
felt were of value to the defense for the purposes of impeachment would be given
to the accused. Boehm v. United States, 123 F.2d 791, 807 (8th Cir. 1941),
cert, denied, 315 U.S. 800 (1942). The entire report would be included in
the record on appeal so that the appellate court could determine whether the
defense should be allowed to use it. United States v. DeNormand, 149 F.2d

622, 625 (2d Cir.), cert, denied, 336 U.S. 756 (1945); United States v. Ebe-

ling, 146 F.2d 254, 256-57 (2d Cir. 1944); United States v. Krulewitch, 145
F.2d 76, 78-79 (2d Cir. 1944), rev'd on other grounds, 336 U.S. 440 (1945).
It was felt by these courts that the question of the production and inspec

tion of the reports by the defense "ex necessitate must rest within the discre
tion of the trial court." United States v. Schneiderman, 106 F. Supp. 731,
735 (S.D. Cal. 1952); accord, Monroe v. United States, 98 U.S. App. D.C.

228, 234, 234 F.2d 49, 55, cert, denied, 352 U.S. 873 (1956); Simmons v.

United States, supra at 115; D'Aquino v. United States, supra at 375; Vause
v. United States, 53 F.2d 346, 356 (2d Cir.), cert, denied, 284 U.S. 661

(1931). But in the instant case the Court has specifically disapproved of this

procedure since only the defense is truly equipped to determine the relevancy
and possible beneficial use of the reports. The defense should be initially en

titled to see the reports when they "are shown to relate to the testimony of

the witness." 353 U.S. at 669. After the defense has seen the reports
the court may then decide their admissibility as evidence. 353 U.S. at 669.

Thus the Court in the Jencks case has disapproved of requiring a foun

dation of contradiction and of producing the reports only at the court's dis
cretion.
In asserting these rights of the accused to have production and inspection

of the witnesses' reports, the Court took cognizance of the dilemma in which
the prosecution would be placed. Where secret information might be revealed
by disclosure of these prior statements, the Government must choose between

allowing the crime to go unpunished and making the required disclosure.
United States v. Coplon, supra at 638; Andolschek v. United States, supra
at 506. Because of its duty to see that justice is done the Government will
not be allowed to use witnesses in prosecuting and still deny the defense the
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right to the witnesses' prior statements. 353 U.S. at 670-71, citing United

States v. Reynolds, 345 U.S. 1, 12 (1954).
The Court continued:

[T]he criminal action must be dismissed when the Government, on the ground of

privilege, elects not to comply with an order to produce, for the accused's inspec
tion and for admission in evidence, relevant statements or reports in its possession
of government witnesses touching the subject matter of their testimony at the

trial. . . . The burden is the Government's, not to be shifted to the trial judge, to
decide whether the public prejudice of allowing the crime to go unpunished is

greater than that attendant upon the possible disclosure of state secrets and other

confidential information in the Government's possession.

3S3 U.S. at 672. Referring to the Government's duty to prosecute crimes,
a recent case in applying the Jencks rule felt that a criminal action should
not be dismissed but the government attorneys should be forced, under the

threat of contempt, to produce the records. United States v. Hall, 26 U.S.L.

Week 2060 (W.D. Ky. July 22, 1957).
In a concurring opinion, Justices Burton and Harlan found cause for re

versal in the erroneous instructions given by the trial court, an issue never

reached by the majority. The majority rule destroying the court's discretion
in ordering the production was deemed to be too rigid in view of the "im

portant considerations of public policy" involved where there are "privileges
with respect to state secrets and the identity of confidential informants."
353 U.S. 675. Thus they felt that the trial court should, without a showing
of contradiction, have an in camera inspection, i.e., the basic procedure de
scribed above as followed in some of the federal courts.
Mr. Justice Clark, in dissenting, found no reversible error in either the in

structions or the denial of the motion to produce. He saw the decision as a

great hindrance to law enforcement agencies resulting from the disclosure of gov
ernment files. And he feared it creates a "Roman holiday for rummaging
through confidential information as well as vital national secrets" and opens
up a veritable "Pandora's box of troubles." 353 U.S. at 681-82. Although
he was not adverse to having ,

the court's discretion control the problem he
saw the only remedy to the majority rule would be in corrective legislation
by Congress. In addition to the arguments stated in the opinions, the possi
ble fabrication of rebutting testimony and intimidation of witnesses has some

times been considered as a bar to the inspection allowed in the principal case.
United States v. Bryson, 16 F.R.D. 431, 436 (N.D. Cal. 1954); United
States v. Carter, 15 F.R.D. 367, 369 (D.D.C. 1954). Since broad discovery
is allowed in civil cases this does not seem to be a substantial objection. See
Comment, Pre-Trial Disclosure in Criminal Cases, 60 Yale L.J. 626, 633-34
(1951).
In recent years the criminal defendant has been afforded greater disclosure

in aid of his case. The Federal Rules of Criminal Procedure � 17(c), at the
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court's discretion, allows pre-trial subpoenas of documents and objects which
will be evidentiary when introduced at the trial even where they were ob
tained from voluntary sources. Bowman Dairy Co. v. United States, 341 U.S
214, 220 (1951). At pre-trial he may obtain the identity of informers "when
ever the informer's testimony may be relevant and helpful to the accused's
defense," i.e., where the informer "had helped to set up the criminal occur
rence and had played a prominent part in it." Roviaro v. United States, 77
353 U.S. 53, 61-62, 64 (1957). The accused has been given the right in a

capital case to have the statements of witnesses before trial. Fryer v. United
States, 93 U.S. App. D.C. 34, 37, 207 F.2d 134, 137, cert, denied, 346 U.S.
885 (1953). The defendant has a right to inspect his own statements before
trial. Ibid.; United States v. Schiuter, 19 F.R.D. 372, 374 (S.D.N.Y. 1956).
Contra, United States v. Peltz, 18 F.R.D. 394, 398, 408-09 (S.D.N.Y. 1955).
For a discussion of pre-trial discovery in criminal cases, see Note, 67 Harv.
L. Rev. 492 (1954); Comment, 60 Yale L.J. 626 (1951).

Some subsequent cases in applying the Jencks rule have used it at pre
trial. United States v. Hall, 26 U.S.L. Week 2060 (W.D. Ky. July 22, 1957);
see, N.Y. Times, August 27, 1957, p. 24, col. 3-4. United States v. Grossman,
26 U.S.L. Week 2060 (D.N.J. July 12, 1957), held that the reports should
be produced when the case comes to trial and before the jury is empaneled
"since defense then, before the Government even opens its case, can [have]
. . . adequate time to inspect the statement in question, and this without de

laying the actual trial in the slightest." But the better-reasoned cases saw

that Jencks applied only "where a specific prosecution witness had taken the
stand and the defense sought to impeach his credibility." United States v.

Palermo, Crim. No. 152-189, S.D.N.Y. August 23, 1957. The whole case is

keyed to impeaching the credibility of a witness.

[T]he Government must accept obligations of disclosure once its witness is called
to the witness stand. But I do not understand it to mean that the vast horizon
of pre-trial disclosure ... is now available to defense counsel in criminal cases.

Since there is no trial in progress and since, necessarily, no witnesses have been
called to testify, there is no present issue of credibility which can justify the dis
closure sought by the defendants.

United States v. Benson, 25 U.S.L. Week 2603, 2604 (S.D.N.Y. June 17, 1957).
At the close of its last session Congress responded to pleas for clarification

and restriction of the impact of the Jencks ruling by enacting Pub. L. No. 269,
85th Cong., 1st Sess. (August 30, 1957). It amends 18 U.S.C. by adding
a new � 3500. The bill allows no disclosure "until said witness has testified
on direct examination" thus forbidding any pre-trial disclosure of statements
even in capital cases. While supporting the defendant's right to the statements
without a showing of contradiction, if the Government claims there is some
matter in the statements "which does not relate to the subject matter of the
testimony" the court shall have an in camera inspection and "shall excise the
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portions of such statements which do not relate to the subject matter of the

testimony" before delivery to the defendant. This is a return to the procedure
followed in some federal courts and disapproved in the Jencks case which de
nies the defendant any initial right to see the statements. However, the entire
statement will be available to the appellate court in the case of an appeal from
a conviction. The bill also limits the kind of statements obtainable to those

signed or approved by the witness or "stenographic, mechanical, electrical, or

other recording, or a transcription thereof, which is a substantially verbatim
recital . . . and recorded contemporaneously . . . ." This would seem to ex

clude from "all reports of [the witnesses] ... in its possession, written and,
when orally made, as recorded by the F.B.I.," as required by the Jencks

opinion, 353 U.S. at 668, any collateral notations on reports which are

not "substantially verbatim." Finally, instead of the dismissal required by
the Court where there was a refusal to produce the statements, the amend
ment requires the trial judge to strike the testimony of the witness unless
"the interests of justice require that a mistrial be declared." Because of the

difficulty in erasing such testimony from the minds of the jury justice would
seem to require a mistrial.
It is submitted that although the Jencks decision has been somewhat lim

ited by the recent legislation certain rights of disclosure have been established.
There is a right in the accused to the substantially verbatim prior statements
of witnesses relating to the events and activities testified to at the trial. The
secret files of the Government are not open to fishing expedition by criminals.
There is now a uniform rule in all the federal courts. Since the Government's
interest "is not that it shall win a case, but that justice shall be done," Berger
v. United States, 295 U.S. 78, 88 (1935), the investigation into the credibility
of a witness allowed here is a justifiable protection of an accused's presumed
innocence.

JOHN M. CLEARY

CRIMINAL LAW AND PROCEDURE�A Delay Between Arrest and

Arraignment for Any Purpose Other Than Routine Police Admin
istrative Procedure Is a Violation of Rule 5(a) of the Federal
Rules of Criminal Procedure and Confessions Obtained During
Such Delay Will Be Excluded From Evidence Under the McNabb
Rule.

Petitioner and two others were apprehended by police officers of the District
of Columbia on suspicion of rape and brought to Police Headquarters at
2:30 P.M. on April 8, 1954. They were questioned from thirty to forty-five
minutes. At approximately 4:00 P.M., the three suspects consented to a poly
graph examination. The petitioner's examination commenced at 8:00 P.M.
after a series of delays. Following an hour and a half of steady interroga-
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tion, the petitioner admitted his guilt to the polygraph examining officer. This
confession was then repeated to a number of officers and later reduced to writ

ing and signed by petitioner. The police made no attempt to reach a commit

ting magistrate for the purpose of arraignment until 10:00 P.M. At trial, the
confession was admitted into evidence, the petitioner was found guilty, and
the death sentence was imposed. The Court of Appeals for the District of
Columbia affirmed, one judge dissenting. Mallory v. United States, 98 U.S.
App. D.C. 406, 236 F.2d 701 (1956). Petitioner appealed on the ground that
his confession was erroneously admitted into evidence. Held, the confession
was obtained during a period of unnecessary delay, a violation of Rule 5(a)
of the Federal Rules of Criminal Procedure, and is inadmissible under the
rule announced in McNabb v. United States, 318 U.S. 332 (1943), and the
conviction is reversed and remanded to the district court for a new trial.
Mallory v. United States, 354 U.S. 449 (1957).
Rule 5(a) of the Federal Rules of Criminal Procedure provides that ar

rested persons are to be taken "without unnecessary delay before . . . [an]
officer empowered to commit persons . . . ." Rule 5(b) directs the committing
officer to inform the accused of the charges against him, and to advise him of
his rights to remain silent and to obtain counsel. The McNabb rule imple
ments this Federal Rule, and an analysis of its origin and evolution will
show how the principal case clarifies doubtful points raised by McNabb and
many subsequent cases based on that decision.
The McNabb rule bars voluntary confessions from evidence when obtained

from the accused while he is being illegally detained. Involuntary confes
sions and any evidence obtained in disregard of the liberties deemed funda
mental by the Constitution are clearly inadmissible. See Weeks v. United
States, 232 U.S. 383 (1914). In McNabb, the defendants were arrested in

connection with the slaying of a government agent. Their confessions were

obtained after long and oppressive interrogations. Only after they had con

fessed were the McNabbs presented for arraignment. In ruling the confes
sions inadmissible and reversing the conviction, the Court indicated that the

arresting officers had undertaken functions denied them by existing statutes

(now the Federal Rules) requiring that an accused be taken promptly be
fore a committing magistrate. The Court stated:

The purpose of this impressively pervasive requirement of criminal procedure
is plain. . . . The awful instruments of the criminal law cannot be entrusted to a

single functionary. The complicated process of criminal justice is therefore divided
into different parts, responsibility for which is separately vested in the various par
ticipants upon whom the criminal law relies for its vindication.

318 U.S. at 343. The Court then summarized the sequence of aggravating
circumstances under which the confessions were extracted from the McNabbs.
The effect of this summary was that the new "rule" announced in the
McNabb case was obscure at its inception. Whether the confessions were ex-



1957] Decisions 187

eluded on the sole ground that they were taken during a period of illegal
detention or whether the accompanying aggravating circumstances enunciated

by the Court were indispensable to that result remained questions unanswered

by the McNabb decision.
In Anderson v. United States, 318 U.S. 350 (1943) the Court excluded

statements under the McNabb rule, though the record indicated no aggravat
ing circumstances. These statements were extracted after an illegal deten
tion of the prisoners. The Court, discussing its holding in the McNabb de

cision, commented "that incriminating statements obtained under the circum
stances set forth in that opinion cannot be made the basis of convictions
in the federal courts." 318 U.S. at 355. (Emphasis added.) This statement

gave added weight to the belief that circumstances similar to those found in
the McNabb case were essential before the application of the McNabb doc
trine.
The McNabb rule was both limited in application and further confused

by the decision in United States v. Mitchell, 322 U.S. 65 (1944). In this
case it was held that eight days of illegal detention did not destroy the validity
of a confession made between arrest and arraignment when the confession was

made within a few minutes after the suspect's arrival at the police station.
The Court placed a needed limitation upon the implementation of the McNabb

rule, in holding that a confession, to be excluded, must have been obtained

during a period of illegal detainment. The confession in the Mitchell case

was not "use by the Government of the fruits of wrongdoing by its officers."
322 U.S. at 70. The Court's description of the McNabb decision, however,
further obscured the general applicability of the McNabb rule, when it held
that:

Inexcusable detention for the purpose of illegally extracting evidence from an ac

cused, and the successful extraction of such inculpatory statements by continuous
questioning for many hours under psychological pressure, were the decisive features
in the McNabb case which led us to rule that a conviction on such evidence could
not stand.

322 U.S. at 67. (Emphasis added.) The use of the term "psychological
pressure" as a "decisive feature" in the McNabb decision again implied that

aggravating circumstances must be shown to effectuate the McNabb doctrine.
Taken with the statement in Anderson v. United States, supra, the Mitchell
case appeared to establish this requirement. The Court's further mention of
the "purpose" of such an illegal detention could have been interpreted that in
applying the McNabb rule, the Court will look with close scrutiny at the reason

for which the suspect is being detained. At this stage of development, then, the
importance of the presence or absence of aggravating circumstances and the
purpose for which the detention was designed was not clear as to when the
McNabb rule could be invoked.
However, in 1948, the Court denied the apparent holding of the Mitchell
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case that aggravating circumstances were necessary to the application of the
McNabb doctrine. In Vpshaw v. United States, 335 U.S. 410 (1948), the
Court clarified its reason for pointing out the aggravating circumstances in
the McNabb case and said: "This was done to show that the record left no

doubt that the McNabbs were not promptly taken before a judicial officer as

the law required . . . ." 335 U.S. at 413. The Court also distinguished the
McNabb case from Mitchell v. United States, supra, declaring that Mitchell's
confession came at a time of legal detention.
In excluding Upshaw's confession and reversing the conviction, the Court

issued the following statement of the McNabb rule:

[A] confession is inadmissible if made during illegal detention due to failure
promptly to carry a prisoner before a committing magistrate, whether or not the
"confession is the result of torture, physical or psychological ..."

335 U.S. at 413. In his powerful dissent, Mr. Justice Reed characterized the
Upshaw decision as an improper extension of the McNabb rule and stated
that "the Court now says that illegal detention alone is sufficient to bar from
evidence a confession to the police during that unlawful detention." 335 U.S.
at 430 (dissenting opinion). This, then, was a strict interpretation of the
McNabb doctrine. But in the next to the last paragraph of the majority
opinion, the Court stated:

In this case we are left in no doubt as to why this petitioner was not brought
promptly before a committing magistrate. . . . [T]he arresting officer . . . admitted
that petitioner was illegally detained for at least thirty hours for the very purpose
of securing these challenged confessions.

335 U.S. at 414. (Emphasis added.) The Court's statement of the McNabb
rule was once again clouded by the ambiguities in the Upshaw decision as it

was in the McNabb case itself. The strict interpretation, though expressed
in a dissenting opinion, seemed to be a fair reading in Upshaw of the McNabb
rule. The language in the latter portion of Upshaw, however, seemed to indi
cate that a confession will be excluded from evidence only if shown to have
been produced by a period of illegal detention that was designed for the "pur
pose" of extracting confessions. See 45 Georgetown L.J. 504 (1957).
Though never expressly stated by the Supreme Court as such, the latter

interpretation of the McNabb rule has been applied by the lower federal
courts. As a clear manifestation of the "purpose" and "fruits of the wrong

doing" statements in Upshaw, these courts have generally held confessions
admissible, though obtained during a period of delay provided the delay is
not designed to extract confessions and that this delay is "reasonable," there
fore, not unnecessary. Watson v. United States, 98 U.S. App. D.C. 221, 234
F.2d 42 (1956); United States v. Leviton, 193 F.2d 848 (2d Cir. 1951),
cert, denied, 343 U.S. 946 (1952). Thus, where it has been demonstrated
that the delay was intended for police investigation and the period of time
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that elapsed between arrest and bringing the accused before a committing
magistrate was reasonable, confessions obtained during that period were not

excluded under the McNabb doctrine. Pierce v. United States, 91 U.S. App.
D.C. 19, 197 F.2d 189, cert, denied, 344 U.S. 846 (1952); Haines v. United
States, 188 F.2d 546 (9th Cir.), cert, denied, 342 U.S. 888 (1951). The diffi

culty in application of the McNabb rule by the courts of appeals is clearly
demonstrated by the split in the Court of Appeals for the District of Colum
bia in Rettig v. United States, 99 U.S. App. D.C. 295, 239 F.2d 916 (1956).
In the principal case this same court of appeals dismissed the petitioner's

contention that his confession was inadmissible under the McNabb rule. In

the lone paragraph devoted to this contention, the court inferred that the

McNabb rule was settled:

Mallory says his confession was inadmissible under the so-called McNabb rule.
We have discussed this rule in recent cases. We think the confession . . . was prop

erly admitted. The delay which occurred between the arrest and the confession
was not unreasonable. The police had three suspects, and it is inconceivable that

they should be required to lodge charges against any suspect until their investiga
tion has developed with some certainty a justification for charges; provided always
that the investigation is not unduly prolonged. Moreover, there is no evidence that
the confession was due to the delay, such as it was.

Mallory v. United States, 98 U.S. App. D.C. 406, 408, 236 F.2d 701, 703.

(Emphasis added.)
The Supreme Court, reversing the Mallory conviction after excluding the

confession, stated that Rule 5(a) of the Federal Rules of Criminal Procedure
and its standard of "without unnecessary delay" implied no relaxation of the
McNabb doctrine:

The requirement of Rule 5(a) is part of the procedure devised by Congress for
safeguarding individual rights .... Provisions related to Rule 5(a) contemplate
a procedure that allows arresting officers little more leeway than the interval be
tween arrest and the ordinary administrative steps required to bring a suspect
before the nearest available magistrate. . . .

The police may not arrest upon mere suspicion but only on "probable cause."
The next step ... is to arraign the arrested person ... as quickly as possible
so that he may be advised of his rights and so that the issue of probable cause may
be promptly determined. . . .

It is not the function of the police to arrest ... at large and to use an interrogat
ing process at police headquarters in order to determine whom they should charge
before a committing magistrate on "probable cause."

354 U.S. 453-56. The Mallory decision clearly establishes that anything more

than a brief delay occurring between the time an accused is arrested and the
time he is brought before a committing magistrate, for any purpose other than
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routine police administrative procedure, is a violation of Rule S (a) . All confes
sions obtained during this period of delay will be excluded from evidenec under
the McNabb rule. The purpose for which the delay was designed or the
reasonableness of the delay are no longer the criteria to be considered in the
lower federal courts as to when the McNabb rule is to be invoked. Where the
accused makes statements at a time after which arraignment could have been
accomplished, these statements are inadmissible.
It is submitted that the requirement of Rule 5(a) of arraignment "without

unnecessary delay" is subject to no further judicial interpretation. The Court
through the Mallory decision has responded to the plain mandate of the
statute. Where a change in this provision is desirable, if it is, such change
must now be affected by legislation.

DANIEL BLUME

FEDERAL TRADE REGULATION�The Federal Trade Commission Is
Not Able To Secure a Preliminary Injunction Against a Violation
of Section 7 of the Clayton Act Until Completion of the Admin
istrative Proceedings.

On the fifth of November 1956, a proposed merger of two lumber com

panies into the International Paper Co. was approved by the stockholders of
the corporations concerned. Upon learning of the impending merger and pur
suant to the powers under section 7 of the Clayton Act, 38 Stat. 731 (1914),
as amended, 15 U.S.C. � 18 (1952), the Federal Trade Commission issued a

complaint the following day in the belief that the merger would substantially
lessen competition or tend to create a monopoly. Before there had been any

hearings, fact finding, or order on the complaint, the FTC petitioned the

United States Court of Appeals for the Second Circuit for an injunction re

quiring the maintenance of the status quo until conclusion of the admmistra-

tive proceedings. The petition was dismissed for lack of jurisdiction on the

grounds that the "all writs" section, 28 U.S.C. � 1651(a) (1952), is not ap

plicable in the face of the specific enforcement pattern of the Clayton Act

which is said to deny the FTC the authority to seek an injunction in en

forcement of � 7 until final determination of the administrative proceedings.
Held, on appeal, the Federal Trade Commission is not able to secure a pre

liminary injunction against a violation of � 7 of the Clayton Act until com

pletion of the administrative proceedings. FTC v. International Paper Co.,
241 F.2d 372 (2d Cir. 1956).
The court in the instant case felt "constrained to disagree with the conclu

sion" in Federal Reserve Bd. v. Transamerica Corp., 184 F.2d 311 (9th Cir.),
cert, denied, 340 U.S. 883 (1950), where a similar petition by the Federal
Reserve Board was granted even though there was no appealable or reviewable
order of the Board. The injunction in the Transamerica case was granted
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under the general authority of 28 U.S.C. � 1651(a) (1952) which allows
the federal courts to "issue all writs necessary or appropriate in aid of their

respective jurisdictions and agreeable to the usages and principles of law." In
the circumstances the court was acting to preserve its possible future juris
diction to review the anticipated order of the Board. 184 F.2d at 315. This
was possible under the power of the court to protect its appellate jurisdiction
wherever it exists. Ex parte United States, 287 U.S. 241, 246 (1932); Barber
Asphalt Paving Co. v. Morris, 132 Fed. 945, 953-55 (8th Cir. 1904).
The Transamerica case, supra, was decided under the unamended � 7 of

the Clayton Act, 38 Stat. 731 (1914), which prohibited only the acquisition
"of the stock or other share capital of another corporation." Under this first
version of the act it had been found that the prohibitions of � 7 were

no longer effective once a corporation had "secured actual title and possession
of physical property." FTC v. Western Meat Co., 272 U.S. 554, 563 (1926).
Even after divesting proceedings had been started against a holding company,
the prohibitions could be frustrated by a transfer of the stock to a new com

pany and a dissolution of the holding company. Arrow-Hart & Hegeman Elec.
Co. v. FTC, 291 U.S. 587 (1934). Thus it was clear that once such complete
mergers of assets had been accomplished the board or commission concerned
would be divested of jurisdiction for its hearings and orders and the courts
would so be indirectly deprived of any jurisdiction to review the order. It was
to prevent such a complete destruction of its jurisdiction that the injunction
was issued in the Transamerica case. 184 F.2d at 315.
The Celler-Kefauver Anti-Merger Act amendment to � 7 of the Clay

ton Act, 64 Stat. 1125 (1950), 15 U.S.C. � 18 (1952), amending 38 Stat.
731 (1914), said that both stock and assets should not be acquired where the
effect would be "substantially to lessen competition, or to tend to create a

monopoly." With this change the FTC had the power to prevent a merger of
both assets and stock between competing corporations. It was thought that
the amendment would remedy the defects that were so evident from the Arrow-
Hart and Western Meat cases, supra, and so "inconsistent and paradoxical to
the overall effect of existing law." S. Rep. No. 1775, 81st Cong., 2d Sess.
4293, 4294 (1950). The report on the amendment reiterated, "The intent
here, as in other parts of the Clayton Act, is to cope with monopolistic ten
dencies in their incipiency and well before they have attained such effects as

would justify a Sherman Act proceeding." S. Rep. No. 1775, supra at 4296.
But the purpose is certainly not achieved if the FTC has no power to actually
"prevent" such mergers. Thus the procedures available to the FTC in any at
tempt to carry out the intent of the act are extremely important. Since � 7
has been amended to cover purchases of both assets and stock and connect
the hiatus in the substantive law, perhaps greater weight should be given to
the admonition of the dissenting Justices Stone, Brandeis and Cardozo in the
Arrow-Hart case that it should not "be said that the purpose of the statute
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must be defeated because the lawmakers did not attempt to provide with a

meticulous precision how the Commission should proceed in every contingency
that might arise." 291 U.S. at 606.
The Clayton Act was intended as a remedial statute, not a penal law, and

its granted powers should be considered as being surrounded by "a penumbra
which will give scope for practical operation." 291 U.S. at 607. The Com
mission's power, as granted under the unamended Clayton Act, to order a

divestiture of unlawfully-held stock was enlarged in FTC v. Western Meat

Co., 272 U.S. 554, 558-60 (1926), to include a prohibition of transfer to any
one under the defendant's control or influence on the ground that this was a

proper construction of the act in the light of the general purpose and sur

rounding circumstances. Thus the Supreme Court has not felt constrained to

follow the literal meaning of the statute. The Ninth Circuit went further be

yond the words of the act in granting the injunction in the Transamerica case

as a remedy before there had been administrative proceedings. 184 F.2d 311.
This more liberal attitude as to the remedy available to the FTC more faith

fully carries out the intent of the section to prevent the unlawful mergers
in their incipiency than does the strict adherence to the literal remedies as

followed in the instant case. Under its concurrent power of enforcement of
the Clayton Act, the Justice Department by � 15 can seek the desired pre
liminary injunction through the federal courts. 38 Stat. 736 (1914), IS
U.S.C. � 25 (1952). But the FTC does not have even the power of the

private party who can receive such preliminary injunction to prevent irrepara
ble injury. Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738 (2d Cir.

1953).
The complete emasculation of the intent of � 7 of the Clayton Act is ac

complished by the denial of the interlocutory injunction and the instant case's
restriction to a remedial injunction only after the completion of all the pro
ceedings before the FTC. The application of this restricted remedy is prac
tically impossible under a given factual situation. If the merger is com

pleted and the assets are purchased so that the old corporation goes out of

existence, then to whom does the order restore the assets when an enforce
able order is issued on the completion of the administrative proceedings? If
the shell of the old corporation is still in existence or conceivably could be

resurrected, would not its abeyance during all the proceedings have effectively
destroyed it as a truly competitive force? The protracted length of the pro
ceedings can further complicate the problem where the hearings alone may

go on for years. In Pillsbury Mills, Inc., FTC Docket No. 6000, the FTC
is still having hearings which began in 1953. Four years have already
passed in which the situation could become impossibly altered and confused.
The analogy seems valid that the FTC would be about as effective as a chef

trying to unscramble eggs. The remedy of � IS that an injunction may be
had enforcing an order upon completion of the administrative hearings would
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be useless unless the circumstances that would give the order vitality were

also preserved through the granting of the interlocutory injunction.
The immediate need for injunctive power for the FTC will probably be

supplied by legislation as is evident from recent congressional activity, H.R.
7698, 85th Cong., 1st Sess. (1957), but some of the more basic problems will
remain. The situation pointed up by this case shows the dangers which threat
en to negate the effect of legislation in this area when the courts insist
on restricting enforcements to the literal language of the act. This type of

legislation is aimed at a desired economic effect, but in its interpretation the
courts lose sight of the fact that economic institutions and conditions are un

dergoing constant changes. Because of this flux almost any economic legis
lation may become ineffective if not allowed a broad interpretation to fit it
to the particular and present, if only analogous, circumstances. The intent
of the Congress and the presence of the evil which the legislation was intended
to abolish should be given effect within the reasonable meaning of the

language employed.
JOHN M. CLEARY

MILITARY LAW�Article 3(a) of the Uniform Code of Military Jus
tice Authorizing Courts-Martial of Servicemen Subsequent to a

Discharge From the Service Is Constitutional When Applied to

Servicemen Who Have Been Discharged From the Service at the

Convenience of the Government in Order To Re-enlist and Who
Do in Fact Re-enlist.

While serving with the United States Army in Korea, the accused was cap
tured by the Chinese Communists. Following repatriation in August 1953 he

requested re-enlistment. Given a "convenience of the Government" discharge
on October 27, he re-enlisted the following day. During his second enlistment
charges were preferred against him for alleged acts of mistreatment of fellow
prisoners of war. A general court-martial sentenced the accused to be dis
honorably discharged from the service, to forfeit all pay and allowances, and
to be confined at hard labor for life. A board of review in the Office of The
Judge Advocate General of the Army set aside the findings and sentence, and
ordered the charges against the accused dismissed. The board held that the
court-martial lacked jurisdiction over the accused. Thereafter, The Judge Ad
vocate General of the Army, acting pursuant to article 67(b)(2) of the Uni
form Code of Military Justice, 64 Stat. 129 (1950), 50 U.S.C. � 654 (1952),
certified the case to the United States Court of Military Appeals to decide
the jurisdictional issue. Held, the court-martial had jurisdiction over the ac
cused. Article 3(a) of the Uniform Code of Military Justice authorizing
courts-martial of servicemen is constitutional when applied to servicemen who
have been discharged from the service at the convenience of the Government
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in order to re-enlist, and who do in fact re-enlist. United States v. Gallagher,
7 U.S.C.M.A. 506, 22 C.M.R. 296 (1957).
In dismissing the charges, the board of review found no distinction between

the instant case and United States ex rel. Hirshberg v. Cooke, 336 U.S. 210

(1949), which reaffirmed the general rule that court-martial jurisdiction over

military personnel is terminated by a discharge from the service, and is not

revived by a re-entry into the service. The board stated that the only other

possible basis for jurisdiction, article 3(a) of the Uniform Code of Military
Justice, 64 Stat. 109 (1950), 50 U.S.C. � 553 (1952), had been declared un

constitutional in United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955),
and that no military jurisdiction therefore extended to the alleged offenses.
In reversing the board of review, the Court of Military Appeals based their
decision principally upon the legislative history of article 3(a) of the Code.
The court concluded that by enactment of article 3(a) of the Code, Congress
intended to extend courts-martial jurisdiction in cases where the discharged
serviceman re-enlists. The constitutional validity of the extension of jurisdic
tion was predicated on art. 1, � 8, cl. 14 of the Constitution, which empowers
Congress "to make Rules for the Government and Regulation of the land
and naval Forces." In a separate concurring opinion Chief Judge Quinn ob
served that the Supreme Court in the Toth case "was very careful to empha
size that its ruling was limited to the attempted application of the Article
to 'ex-servicemen' or 'civilians like Toth'," 7 U.S.C.MA. at 513, 22 C.M.R.
at 303, and therefore that decision was not binding on the different factual
situation presented in the instant case.

Essential to the determination of whether article 3(a) was properly held

constitutional in the instant case is an examination of the Hirshberg de

cision, which precipitated the enactment of article 3(a). In Hirshberg, the

Supreme Court held that an accused who had been honorably discharged from

the United States Navy on March 26, 1946, and had re-enlisted the follow

ing day, was not amenable to trial by court-martial for offenses allegedly com

mitted while he was a prisoner of war during the preceding enlistment. This
decision followed a long-established principle of military law. See Winthrop,
Military Law and Precedents 93 (2d ed., 1920 reprint). The expiration of
an enlistment without discharge, however, will not terminate jurisdiction as

to prior offenses. Uniform Code of Military Justice, art. 2(1), 64 Stat. 109

(1950), 50 U.S.C. � 552 (1952), United States v. Klunk, 3 U.S.C.M.A. 92,
11 C.M.R. 92 (1953); United States v. Downs, 3 U.S.C.M.A. 90, 11 C.M.R.
90 (1953). The 81st Congress readily realized the import of the Hirshberg
decision, and to plug this "loophole," article 3(a) of the Code was enacted
into the military law. See Hearings Before the House Armed Services Com
mittee on HR 2498, 81st Cong., 1st Sess., pt. 37, at 617 (1949). The perti
nent part of article 3(a) of the Code reads as follows:

[A]ny person charged with having committed, while in a status in which he was
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subject to this chapter, an offense against this chapter ... for which the person
cannot be tried in the courts of the United States or any State or Territory thereof
or of the District of Columbia, shall not be relieved from amenability to trial by
courts-martial by reason of the termination of said status.

(Emphasis added.) By its provisions, article 3(a) of the Code attempted
to retain jurisdiction not only over those whose enlistments had been termi
nated and who had then re-enlisted, but also over those whose connections
with the military were permanently severed by a discharge and who had
resumed a civilian status. The holding of the Toth case, supra, was that
the latter group was not amenable to trial by court-martial, and that article

3(a) of the Code in regard to them was unconstitutional. This can be shown
from the Court's language dismissing the contention of the Government that

discharged servicemen would escape punishment for crimes committed while
in the service if article 3(a) was declared unconstitutional. In explaining
its position on this issue of jurisdiction over ex-servicemen, the Court stated:

It is . . . wholly within the constitutional power of Congress to . . . provide for
federal district court trials of discharged soldiers accused of offenses committed
while in the armed services. . . . There can be no valid argument, therefore, that
civilian ex-servicemen must be tried by court-martial or not tried at all. If that
is so it is only because Congress has not seen fit to subject them to trial in fed
eral district courts.

350 U.S. at 21. (Emphasis added.)
Even prior to the Toth decision, in the case of United States v. Solinsky,

2 U.S.C.M.A. 153, 7 C.M.R. 29 (1953), the Court of Military Appeals had
ruled on the issue of jurisdiction after the termination of an enlistment. In

Solinsky the accused, before the expiration of his regular enlistment, was

given a "convenience of the Government" discharge in order to re-enlist. Dis
charged on September 5, 1949, his new enlistment became effective the fol
lowing day. He was then tried and convicted for offenses committed during
the prior enlistment. The Court of Military Appeals, in affirming the convic
tion, held that the accused's military status was not interrupted and that
therefore military jurisdiction over offenses committed during the first en

listment had not been terminated. The majority opinion, written by Judge
Latimer, was apparently based upon the general interpretation and effect of a
"convenience of the Government" discharge as construed by the Army. Arti
cle 3(a) of the Code was not an issue at the time, as Solinsky's court-martial
had occurred in 1949, prior to the enactment of the Code. In his conclud
ing remarks, Judge Latimer noted that: "[T]he administrative construction
has always been that under [a convenience of the Government discharge]
. . . jurisdiction does not terminate." 2 U.S.C.M.A. at 160, 7 C.M.R. at 36.
See also United States v. Aikens and Seevers, 5 BR-JC 331, 354 (1949);
United States v. Johnson, 10 BR 213, 216 (1939).
Chief Judge Quinn dissented from the majority in Solinsky. Disregarding
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the administrative construction given to a "convenience of the Government"
discharge, he held that in the absence of any statutory authority granting
the extension of courts-martial jurisdiction, the law of the Hirshberg decision
was controlling. It is interesting to note that Judge Latimer in the instant
case made no reference to his opinion in Solinsky, whereas Chief Judge Quinn,
in his concurring opinion, stated:
I agree . . . that Article 3(a) grants to the military the authority which was lack
ing at the time of the Hirshberg and Solinsky cases, and that this grant of au

thority is constitutional.

7 U.S.C.M.A. at 513, 22 C.M.R. at 303.
A further problem, summarily resolved by the court in the instant case, was

whether article 3(a) of the Code could now be declared constitutional in
respect to the facts of the instant case, notwithstanding its declared invalidity
in Toth. Would such a holding be in accordance with the established rules
of statutory construction?
In 1881 the Supreme Court was faced with this exact question. The con

troversy there concerned the constitutionality of a state tax which had pre
viously been held void by a circuit court, as it was in conflict with an act

of Congress. National Albany Exchange Bank v. Hills, 5 Fed. 248 (C.C.N.D.
N.Y. 1880). The Court held that although the statute was void for
its failure to allow tax deductions for debts to shareholders of national banks,
it was nonetheless valid and continued in force when applied to shareholders
of state and private banks, and to shareholders of national banks who did
not have debts to deduct. Supervisors v. Stanley, 105 U.S. 305 (1881). Ac

cord, Dahnke-Walker Co. v. Bondurant, 257 U.S. 282 (1921); Florida Cen
tral R.R. v. Schutte, 103 U.S. 118 (1880). In the Dahnke-Walker case the

Supreme Court held a Kentucky statute unconstitutional as being repugnant
to the commerce clause of the Constitution when applied to foreign corpora
tions engaged in interstate commerce. The Court, however, construed the
statute as valid with respect to foreign corporations engaged in intrastate
commerce only. The Court declared: "a statute may be invalid as applied to

one state of facts and yet valid as applied to another." 257 U.S. at 289.
State courts also adhere to this principle. Hansen v. Raleigh, 391 111. 536, 63
N.E.2d 851 (1945); Scott v. Flowers, 61 Neb. 620, 85 N.W. 857 (1901);
Hanson v. Town of Greybull, 63 Wyo. 467, 183 P.2d 393 (1947).
Clearly, then, the Court of Military Appeals' holding in the instant case is

in accordance with the rules of statutory construction and precedents set by
the Supreme Court. Well established in the field of constitutional law is the

principle that it is the duty of a court to interpret a statute as constitutional
and valid whenever it is possible to do so. NLRB v. Jones and Laughlin Steel
Corp., 301 U.S. 1 (1937). This is precisely what the court has done in holding
article 3(a) of the Code constitutional as applied to the facts of the instant
case. Furthermore, this result was not unforeseeable, for shortly after the
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Toth decision the court, in United States v. Burney, 6 U.S.C.M.A. 776, 21
C.M.R. 98 (1956), stated:

[W]e encounter some difficulty in following the arguments of those who assert
that the principles of Toth v. Quarles ... go further than merely to hold that one

who severed all his relationships with the armed forces ... is not subject to trial
by court-martial.

6 U.S.C.M.A. at 797, 21 C.M.R. at 119.

The decision of the Court of Military Appeals in the instant case appears
correct. To have held otherwise would have been in direct opposition to the

legislative intent which caused article 3(a) of the Code to be a part of the

military law. The decision is of course a qualification of the Toth ruling.
However, the Supreme Court in Toth limited their ruling to the narrow issue
of whether article 3(a) of the Code was constitutional in regard to "civilians
like Toth". It is submitted that this latest determination of the constitution

ality of article 3(a) of the Code was imperative for the proper administra
tion of courts-martial proceedings in the military services.

DANIEL E. ISLES

WORKMEN'S COMPENSATION LAW�Payment to Insured Employee
Under District of Columbia's Workmen's Compensation Act Pre
cludes Independent Action by the Spouse for Loss of Consortium.

Charles E. Coles, husband of appellee, was injured in the course of his em

ployment. After he had received the maximum compensation allowable under
the District of Columbia Workmen's Compensation Act, 45 Stat. 600 (1928),
D.C. Code Ann. � 36-501 (1951), his wife brought an action against the em

ployer seeking damages for loss of consortium as a result of her husband's
injuries. Appellant's motion for a directed verdict, on the ground that a sepa
rate action by a wife under these circumstances was explicitly barred, was

denied. Held, on appeal, the exclusive liability provisions of the act limit
the employer's liability to the payment of the statutory compensation to the
injured employee, and bar the employee's wife's action for loss of her hus
band's consortium. Smither and Co. v. Coles, 242 F.2d 220 (D.C. Cir. 1957).
With this decision the Court of Appeals for the District of Columbia Cir

cuit, sitting en banc, re-aligned itself with the rest of the nation by partially
overruling Hitaffer v. Argonne Co., 87 U.S. App. D.C. 57, 183 F.2d 811,
cert, denied, 340 U.S. 852 (1950) insofar as Hitaffer holds to the contrary. The
facts in Hitaffer are almost identical with those in the instant case. In
Hitaffer, the court, admittedly against the weight of authority elsewhere in
this country, allowed the wife to recover damages for loss of consortium as an

independent right. The Hitaffer court catalogued the various reasons why
numerous other authorities have denied the wife recovery and concluded:
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It is therefore the opinion of this court that in light of the existing law of this
jurisdiction, in light of the specious and fallacious reasoning of those cases from
other jurisdictions which have decided the question, and in light of the demonstra
ble desirability of the rule under the circumstances, a wife has a cause of action
for loss of consortium due to a negligent injury to her husband.

87 U.S. App. D.C. at 65, 183 F.2d at 819. Having thus decided that a wife
has the right to sue for loss of consortium, the Hitaffer court approached its
second problem, i.e., the applicabilitly of the exclusive liability clause. This
application presented a difficult problem in view of the "plain and literal
language" of the act. The act in question is the Longshoremen's and Harbor
Worker's Compensation Act, 44 Stat. 1424 (1927), as amended, 33 U.S.C.
� 901 (1952), which was adopted as the compensation law for the District of
Columbia. Section 5 of the act provides:
The liability of an employer . . . shall be exclusive and in place of all other

liability of such employer to the employee, his legal representative, husband or

wife, parents, dependents, next of kin, and anyone otherwise entitled to recover

damages from such employer at law or in admiralty on account of such injury or

death ....

That the court's approach was accompanied by considerable qualms seems

to have been recognized by Judge Clark when he stated:

We would be less than candid if we did not admit that the plain and literal

language of this section of the Act has such broad implications that it could be
conceived to vitiate any right of action flowing from the compensable injury; but
it is our considered opinion that such a broad interpretation was not and could not

have been intended when the result would be such as to lead to the absurd and
illogical consequence indicated in this case.

87 U.S. App. D.C. at 65, 183 F.2d at 819. Although the first part of the

Hitaffer opinion met with almost universal approval from legal writers as a

forward step in the field of married women's rights (as witness no less than

thirty-two law review articles), the courts gave it only a luke-warm reception.
The second part of the opinion, however, engendered widespread criticism
from both the courts and the legal writers. See Thol v. United States,
218 F.2d 12 (9th Cir. 1954); Underwood v. United States, 207 F.2d 862

(10th Cir. 1953); Bevis v. Armco, 156 Ohio St. 295, 102 N.E.2d 444 (1951);
2 Larson, Workmen's Compensation Law � 66.20 (1952); Note, 36 Cornell
L.Q. 148 (1950). Attempts have been made in the highest courts of at least
seven states to seek recognition for loss of consortium suits in the face of com

parable exclusive liability provisions. In each instance the court refused to

follow Hitaffer and held such actions barred by the exclusive liability pro
visions. Stainbrook v. Johnson County Farm Bureau, Co-operative Ass'n, 122
N.E.2d 884 (App. Ct. Ind. 1954) ; Danek v. Hommer, 9 N.J. 56, 87 A.2d 5
(1952) ; Bevis v. Armco, supra; Napier v. Martin, 194 Term. 105, 250 S.W.2d
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35 (1952); Garrett v. Reno Oil Co., 271 S.W.2d 764 (Tex. Civ. App. 1954);
Ash v. S. S. Mullen, Inc., 43 Wash. 2d 345, 261 P.2d 118 (1953); Guse v.

A. O. Smith Corp., 260 Wis. 403 , 51 N.W.2d 24 (1952). In view of this

deluge of adverse criticism the court indicated its misgivings when it stated
in its per curiam opinion in Brown v. Curtin & Johnson, Inc., 95 U.S. App.
D.C. 234, 235, 221 F.2d 106, 108 (1955):
Appellee suggests that we consider whether Hitaffer was erroneously decided,

insofar as it declined�on the facts there presented�to give effect to the exclusive
liability provisions of the Compensation Act. Powerful arguments are advanced on

the point, some of a nature not put before us when Hitaffer was argued. It will
be time enough for us to consider them, however, when a case reaches us in which
resolution of the point is necessary to a decision.

The appellee's major contention in the instant case was that the wife's
action for loss of consortium does not come about derivatively or stand on

subrogation, but arises directly from the tort. It buttressed its position by
showing that in Westchester Lighting Co. v. Westchester County Small Estates

Corp., 278 N.Y. 175, 15 N.E.2d 567 (1938), the court held that the plaintiff
suing the employer for indemnity was asserting an independent right and was

not, therefore, suing "on account of such injury" as provided in � 5. Appellee
also placed great emphasis on the success of several plaintiffs in contribution
suits against employers who had been covered by similar workmen's compen
sation acts. Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S. 124

(1956); Rich v. United States, 177 F.2d 688 (2d Cir. 1949); The Tampico,
45 F. Supp. 174 (W.D.N.Y. 1942). But the instant court dismissed these
cases as not controlling since they involved indemnity claims based on an

express or implied promise of reimbursement. It stated:

The assertion of independent contractual rights against an employer is quite
different from a claim based on damages "on account of an injury." The one is
based on contract and the other on a tort concept. As stated by the Second Circuit
in American Mutual Liability Ins. Co. v. Matthews, 182 F.2d 322, 324 (2d Cir.
19S0), "To impose a non-contractual duty of contribution on the employer is pro
tanto to deprive him of the immunity which the statute grants him in exchange for
his absolute, though limited, liability to secure compensation to his employees."
Smither, supra, at 224. In the Ryan case, the Supreme Court reiterated that
a third party's contractual claim of indemnity against an employer is not
barred by � 5, but the Court specifically reserved the issue "of the exclusion
ary effect of the Compensation Act upon a right of action . . . under com

parable circumstances without reliance upon an indemnity or service agree
ment . . . ". 350 U.S. at 132, n.6.
The key phrase of � 5 of the act is "on account of such injury." The ap

pellee contended that this meant that the right of action of a third party
was excluded if that party sued "derivatively," but was not excluded if the
party sued "independently." The court countered this by stating:
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Whether the right of a spouse be regarded as independent ... or as deriva
tive, that right does not come into existence except for the occurrence of the in
jury. Absent a compensable injury to the one spouse there would be no claim to
assert against the employer. In that sense certainly the "rights" are not independ
ent of but derive from or are on account of a compensable injury to the employee.
We need not decide, however, whether the right ... is derivative or independent;
under this statute . . . all the rights of "husband or wife" are merged into the
exclusive remedy provided by the Act and are barred by a recovery under the Act.

Smither, supra, at 224-25. The court's position that "all" the rights of hus
band or wife were barred by a recovery under the act is well supported by
congressional statements and interpretations of other courts. Section 5 of
the Longshoremen's Act was described by the Senate committee reporting on

the Longshoremen's Bill as "abolishing liability on the part of the employer
except for the payment of the prescribed compensation . . . ." S. Rep. No. 973,
69th Cong., 1st Sess. 16 (1926). And further, in 1949, in amending the Fed
eral Employees Compensation Act, 39 Stat. 742 (1916), as amended, 5 U.S.C.

� 751 (1952), by inserting an exclusive liability clause, the same, in all ma
terial aspects, as � 5 of the act here under consideration, Congress stated that
the purpose of the amendment was "to make it clear that the right to compen
sation benefits under the act is exclusive and in place of any and all other legal
liability . . . ." S. Rep. No. 836, 81st Cong., 1st Sess. 23 (1949). The courts

as well lend support to this position. In addition to the cases which specifically
refused to follow the Hitaffer construction, every court which had undertaken
to construe similar exclusionary clauses prior to the Hitaffer case arrived at a

result different from the Hitaffer decision. Holder v. Elms, Hotel Co., 338 Mo.

857, 92 S.W.2d 620 (1936); Swan v. Woolworth Co., 129 Misc. 500, 222

N.Y.S. Ill (Sup. Ct. 1927); McVey v. Chesapeake & Potomac Tel. Co., 103
W. Va. 519, 138 S.E. 97 (1927).
It is evident that a raison d'etre for this statute is that the employee and

the employer have each received a quid pro quo. The employee has given up
his right to seek damages for an injury received in the course of his employ
ment in return for a smaller, but certain and prompt periodic compensation
under the act. The employer has relinquished any defenses he might have

had, such as contributory negligence and assumption of risk, in return for
a definite and limited liability. But what has the wife received? The

Hitaffer court and three dissenting judges in the instant case felt that she
had received nothing. The Hitaffer court dwelt upon the fact that no dis
tinction is made in the act between the compensation payment to be made
to married employees and the payment to be made to single employees, im

plying that if there was such a distinction, and married employees were com

pensated at a higher rate, they might be able to find some quid pro quo for
the wife. But since there is no distinction in the labor market between wages
paid to married employees and wages paid to single employees, and since
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it must be assumed that Congress was aware of this when it passed the act,
it cannot be seriously contended that Congress overlooked such a fact. The
act simply provides that except in a case of total disability, an injured em

ployee's compensation shall be in multiples of his weekly wage. Had Con

gress desired to correlate compensation payments with employee marital status
it could certainly have done so. The very fact that it did not do so is proof
of its intention. Further exploding this approach of the Hitaffer court, the
court states:

To measure the scope of the exclusive liability provision by an inquiry whether
or not recovery is provided for every conceivable damage suit is an erroneous test.
"As in the case of uncompensated elements of damage, the remedy is barred even

if the parent or spouse, being non-dependent, gets no valuable compensation rights
in place of the common-law or statutory death-action rights destroyed." 2 Larson's
Workmen's Compensation Law � 66.20 (1952).

Smither, supra, at 225. See also Treat v. Los Angeles Gas and Elec. Corp.,
82 Cal. App. 610, 256 Pac. 447 (1927); Chamberlain v. Florida Power Corp.,
144 Fla. 719, 198 So. 486 (1940); McDonald v. Miner, 218 Ind. 373, 32
N.E.2d 885 (1941).
The Hitaffer decision had an enormous impact on the law of the District of

Columbia. Before that decision a wife had no right of action for loss of her
husband's consortium. Since Hitaffer gave her that right, it has been the

general practice to join the wife as a party-plaintiff in actions where her hus
band has been injured. And the refusal of the instant court, sitting en banc,
to reverse the three-judge Hitaffer opinion in its entirety further strengthens
the ruling of the Hitaffer court as to the right of the wife to sue for loss of
consortium. It is submitted, then, that the second part of Hitaffer was bad

law, and properly deserved the reversal it received in the instant case. It was
an unfortunate mistake, and might be attributed to the Hitaffer court's zeal
in establishing the right of a wife to sue for loss of her husband's consortium

generally. The rule that the "exclusive liability provision" of the Longshore
men's and Harbor Worker's Act is just what it is entitled�exclusive�-is once

again the law in the District of Columbia.
DAVID L. OTTENSTEIN



BOOK REVIEW
THE POLITICS OF INDUSTRY. By Walton Hamilton. Alfred A. Knopf. New
York, 1957. Pp. ix, 179, vii. $3.50.

One justifiable criticism of the way law is taught today is that the
student loses sight of, or is never imbued with, the perspective in which
law exists. Almost universally the mistress that is law is considered as

a creature in a vacuum to be handled and molded without regard to other
levels of existence. It is, therefore, worthy of more than passing note
when a book is published which interrelates a field of law with the facts
of contemporary society.
Walton Hamilton, a distinguished attorney, has done just that. He

has placed the field of economic regulation within a framework that
shows it for what it really is : a dynamic area in which law must, by legis
lation or interpretation, keep pace with the ingenuity of man. The drive
of this book looks at industry in the generic sense of the word, examining
thought as well as rationalization, and placing the subject in its vast

historical perspective. The book touches only the mountain tops of
detail when necessary to illustrate a point. Perhaps this aid to easy
reading is the book's greatest fault; the reader quite often feels like

digging into the details of various aspects, but all he finds are conclusions.

However, to give the factual depths that led to the mountain tops would
take many volumes, and such material is available elsewhere to the serious
student.

Dr. Hamilton uses politics in the Aristotelian sense of an "over-all
term for the usages and traditions, for the arrangements and policies
through which men are governed and through which men . . . attempt to

shape destiny."1 Industry is used to denote all enonomic activity. The

present day political workings of the economy are compared with the
theories that remain from yesterday. Dr. Hamilton places the law in

this context; and, in so doing, he emphasizes the purpose for which the
statutes of economic regulation were enacted: the perpetuation of a

system of free competition. The reader's attention is called to the hy
pocrisy of the businessman who, though professing horror at govern
mental interference as a deprivation of free enterprise, is nonetheless
ready to engage in price fixing and restraints of trade that emasculate the

very system which he professes to protect; and the seekers of gain do not

1 Hamilton, Politics of Industry 6.

202
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attack governmental interference when it brings subsidies, tariffs, fast

amortization, or the termination of competition to their advantage.
The emphasis on this last point is one of the real contributions of the

book. Through the years those who advocate solutions of economic prob
lems by governmental action have by their action fostered the growth of
administrative agencies of regulation. In the past governmental regula
tions were fought by certain elements of the economy as infringements of
their right of free enterprise. How strangely silent these protestants
are today! Their voices no longer rise as this type of regulation
spreads its protective mantle of stability over an industry, a stability
leading to the termination of progress and to the elimination of the threat
to vested interests. Dr. Hamilton points out that administrative regula
tion has taken upon itself the unintended function of providing "the
firms . . . with sanctions which permit them more tolerance in their ac

tivities than the law would otherwise allow."2 He gives representative
examples wherein the governmental power has been used by industry to

fix prices, keep out newcomers, and protect inefficiency. These include
the construction and dairy industries, the field of transportation, and
the professions of medicine and, of course, law. This, he concludes, is
"a paradox in regulation which demands fuller explanation."3
Another scheme of regulation which is breaking down the system of

free competition is "private government." Dr. Hamilton examines the
"honorable company," the phenomenon that in mercantile England had
the chartered right to govern an industry, even to the extent of imprison
ing and making war. It is popularly thought that today no such animal
exists. Dr. Hamilton, however, shows that it has only changed its form.
Instead of relying on the King's charter, it relies on the patent system,
building its own empire so as to determine who shall sell, at what loca
tion, and for what price. In various instances the more obvious and
careless offenders have been halted by antitrust blocking action. When
Dr. Hamilton adds to the picture the present governmental policy of pro
curement, the reader asks, as another paradox to be explained, why a

government professedly dedicated to free competition is doing so much to
destroy it.
A second area about which Dr. Hamilton expresses concern is the

question of national geographic boundaries and industry. The author
tells a fascinating story of how industries get around the artificial lines

2 Id. at SI.
3 Ibid.
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drawn on a map. Again the reader wishes that he would delay his broad
strokes long enough to spell out more in detail how international com

panies avoided condemnation by the opposing countries in World War
II and continued to profit from both sides.

The story of the rapid march of industry and technology as contrasted
with the halting step of statecraft is also outlined. The lawyer is re

minded that his art must be as part of the whole culture and that that
culture is not static but is forever changing. Law, as a system of easing
friction between and among men must keep au courant or find itself an

anachronism of a day gone by. This country now stands committed to

an economic system of free competition. When in the past the over-

zealous pursuers of gain attempted to substitute for this system another
which would inure to their benefit almost exclusively, the Government
attempted by legal regulation to protect the system of free competition.
This attempt, Dr. Hamilton points out, has not proven a complete suc

cess. For one thing, industry has found ways to evade the acts almost as
fast as they are written or interpreted. For another, industry has found

ways to control the regulatory machinery. And, third, the machinery
itself has proven inadequate; for, although a court can deem a formal
restraint-of-trade contract to be at an end, it can not reconstitute an

industry and continue to police it. "[C]ase after case misses its target
because of the failure of the courts to provide adequate relief. Even in
the rare instances where the terms of the decree are alike plain and bold,
there is no adequate follow-up to make sure that the evils complained
of do not reappear in a new form."4

After the discussion of these problems, the reader hopes for some solu
tion for these present paradoxes. He finds that Dr. Hamilton is too

practical and not enough of a speculative theorist for that. Instead, his
counsel, besides various specifics to take care of particular faults, is

"eternal vigilance" to keep alive the "spirit of competition" no matter

what obstacles acquisitive man puts before it.5

Dr. Hamilton points out that real change does not come overnight with
a revolution or the birth of a theory, but rather that it is gradual, the
accumulation of small decisions. In his very expressive style, Dr. Hamil
ton points out the often forgotten truism that "it is only after the event,
if at all, that men are able to reduce to concrete terms the revolutionary
things they have done. Ancient history was neither ancient nor history

4 Id. at 146.
5 Id. at 168-69.
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at the time it happened."6 For those who seek an easy answer, perhaps
a new theory, this book will be disappointing. Rather, its author puts
forward his own philosophy that "the great crossroads of destiny are

replaced by an endless series of points at which trails meet, intertwine,
and go their divergent ways. At a myriad of such points a myriad of
individuals make a myriad of decisions."7 And, what is so very im

portant to us, "each of these individuals"�and the attorneys who coun

sel them�"must determine and must keep on determining for himself
what direction is forward."8

SHERMAN L. COHN*

6 Id. at 4.
1 Id. at 16S.
8 Ibid.
* Member of the Bars of the Commonwealth of Virginia and the District of Columbia.
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